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APPENDIX A

PUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT
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[Filed: April 27, 2022]

STEVEN M. RECHT; ALESHA BAILEY;
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Plaintiffs — Appellees,
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Defendant — Appellant,

and

JIM JUSTICE, in his official capacity as
Governor of West Virginia,

Defendant.

N N N N N N N N N N N N N N N N N N N N




App. 2

CHAMBER OF COMMERCE OF THE UNITED
STATES OF AMERICA; ALLIANCE FOR PATIENT
ACCESS; WEST VIRGINIA STATE MEDICAL
ASSOCIATION,

Amici Supporting Appellant.

Appeal from the United States District Court for the
Northern District of West Virginia, at Wheeling. John
Preston Bailey, District Judge. (5:20-cv-00090-JPB)

Argued: March 10, 2022 Decided: April 27, 2022

Before WILKINSON and DIAZ, Circuit Judges, and
FLOYD, Senior Circuit Judge

Reversed and remanded with directions to dismiss by
published opinion. Judge Wilkinson wrote the opinion,
in which Judge Diaz and Senior Judge Floyd joined.

ARGUED: Lindsay Sara See, OFFICE OF THE
ATTORNEY GENERAL OF WEST VIRGINIA,
Charleston, West Virginia, for Appellant. Elbert Lin,
HUNTON ANDREWS KURTH LLP, Richmond,
Virginia, for Amicus Curiae. Robert S. Peck, CENTER
FOR CONSTITUTIONAL LITIGATION, PC,
Washington, D.C., for Appellees. ON BRIEF: Patrick
Morrisey, Attorney General, Curtis R.A. Capehart,
Deputy Attorney General, Caleb A. Seckman, Assistant
Attorney General, OFFICE OF THE ATTORNEY
GENERAL OF WEST VIRGINIA, Charleston, West
Virginia, for Appellant. Scott S. Segal, Robin Jean
Davis, THE SEGAL LAW FIRM A LEGAL
CORPORATION, Charleston, West Virginia, for
Appellees. J. Mark Adkins, BOWLES RICE LLP,
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Charleston, West Virginia, for Amici The Alliance for
Patient Access and West Virginia State Medical
Association. Andrew R. Varcoe, Stephanie A. Maloney,
UNITED STATES CHAMBER LITIGATION CENTER,
Washington, D.C.; J. Pierce Lamberson, HUNTON
ANDREWS KURTH LLP, Richmond, Virginia, for
Amicus Chamber of Commerce of the United States of
America.

WILKINSON, Circuit Judge:

West Virginia by statute regulates legal
advertisements that solicit clients in litigation
involving medications or medical devices. The plaintiffs
in this case, two West Virginia attorneys and a client,
contend that the statute violates the First Amendment
by prohibiting attorneys from using certain terms or
1images in their advertisements and by requiring such
advertisements to include certain disclosures. The
district court agreed, granting summary judgment to
the plaintiffs.

We now reverse the district court and uphold West
Virginia’s law. This statute lies right at the heart of
West Virginia’s police power. If West Virginia has one
premier duty, it is to safeguard the health and safety of
its citizens. And while the State certainly may not
abridge basic constitutional protections in exercising
that police power, the Supreme Court has long made
clear that the regulation of commercial speech invokes
lessened First Amendment concerns. In this area, we
accord the State some, though not infinite, leeway in
balancing the important state interests against the
individual rights involved.
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The district court did not afford the State that
leeway. It applied strict scrutiny to the statute’s
prohibitions, even though regulations of commercial
speech have long received intermediate scrutiny. And
while the district court correctly noted that an even
more deferential standard applies to the statute’s
disclosure requirements, it gave the State little
deference when it applied that standard. Applying the
correct standards with appropriate deference, we hold
that the statute does not violate the First Amendment,
and that the case must therefore be dismissed.

L.
A.

In March 2020, West Virginia passed the
Prevention of Deceptive Lawsuit Advertising and
Solicitation Practices Regarding the Use of Medications
Act. See W. Va. Code §§ 47-28-1 et seq. The Act 1s
designed to regulate legal advertisements, i.e. the ads
that attorneys use to solicit plaintiffs in litigation
stemming from the use of medications or medical
devices. It serves to ensure that such advertisements
do not mislead or confuse the public.

The statute applies to advertisements that
constitute “a solicitation for legal services regarding
the use of medications through television, radio,
newspaper or other periodical, outdoor display, or other
written, electronic, or recorded communications
wherein the advertisement solicits clients or potential
clients for legal services.” Id. § 47-28-2(1). The statute
regulates such advertisements in two ways: by
prohibiting certain terms or images that may mislead
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the public, and by requiring certain disclosures to
prevent confusion and protect public health.

The Act’s prohibitions target attorney
advertisements that give the false impression that they
reflect medical or governmental advice. So the statute
prohibits attorneys from “[p]resent[ing]” an
advertisement as a “consumer medical alert,” “health
alert,” “consumer alert,” or “public service health
announcement” so as to suggest “to a reasonable
recipient that the advertisement 1is offering
professional, medical, or government agency advice
about pharmaceuticals or medical devices rather than
legal services.” Id. § 47-28-3(a)(2). Similarly, an
advertisement may not display “the logo of a federal or
state government agency in a manner that suggests
affiliation with the sponsorship of that agency.” Id.
§ 47-28-3(a)(3). And a third prohibition operates to
make sure that attorney advertisements do not provide
misleading information about the status of medications
by preventing advertisements from using “the word
‘recall’ when referring to a product that has not been
recalled by a government agency or through an
agreement between a manufacturer and government
agency.” Id. § 47-28-3(a)(4).

The Act’s disclosure requirements likewise aim to
prevent attorney advertisements from confusing or
misleading the audience. Several disclosure
requirements, which plaintiffs do not challenge here,
serve to make clear that attorney advertisements are
just that—attorney advertisements. For instance,
advertisements must state that they are “a paid
advertisement for legal services,” must identify their
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sponsor, and must indicate the identity of the attorney
or law firm that would represent clients. Id. § 47-28-

3(a)(1), (5), (6).

Two other disclosure requirements, which plaintiffs
do challenge, ensure that attorney advertisements do
not give patients the mistaken impression that they
should suddenly stop using prescription drugs or
medical devices. These requirements apply only to
advertisements made “in connection with a prescription
drug or medical device approved by the U.S. Food and
Drug Administration.” Id. § 47-28-3(b)(1), (b)(2). Such
advertisements must include the warning: “Do not stop
taking a prescribed medication without first consulting
with your doctor. Discontinuing a prescribed
medication without your doctor’s advice can result in
injury or death.” Id. § 47-28-3(b)(1). They must also
“disclose that the subject of the legal advertisement
remains approved by the U.S. Food and Drug
Administration, unless the product has been recalled or
withdrawn.” Id. § 47-28-3(b)(2).

Any person who “willfully and knowingly” violates
the Act is deemed to have engaged in an unfair or
deceptive act or practice in violation of the West
Virginia Consumer Credit and Protection Act. Id. § 47-
28-3(d).

B.

In May 2020, two personal injury attorneys, Steven
M. Recht and Stephen P. New, as well as one of New’s
clients, Alesha Bailey, filed suit against the Attorney
General of West Virginia. They alleged that the Act
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was unconstitutional and sought injunctive and
declaratory relief under 42 U.S.C. § 1983.

Following discovery, plaintiffs moved for summary
judgment on the grounds that the Act violated the First
Amendment. The district court granted that motion. It
first determined that the Act imposed “a specific
content-based burden on protected expression.” J.A.
225. While West Virginia contended that strict scrutiny
was 1napplicable, the district court found this
argument “to be foreclosed” in light of Barr v. American
Ass’n of Political Consultants, 140 S. Ct. 2335 (2020).
J.A. 227 (also quoting Reed v. Town of Gilbert, 576 U.S.
155, 165 (2015) (“A law that is content based on its face
1s subject to strict scrutiny.”)). It therefore decided to
“apply strict scrutiny, but note[d] that even were the
Court to apply intermediate scrutiny, the [Act’s]
restrictions cannot pass muster.” J.A. 230.

Applying strict scrutiny, the district court enjoined
the Act’s recall provision because it thought a truthful
description of a voluntary recall would violate the Act
and because it concluded that such a description could
not mislead consumers. It next found the Act’s
consumer alert provision unconstitutional, concluding
that the “handful of investigations and reports”
proffered by the State could not justify the provision—
and that even if they could, the State had no authority
to “censor under the First Amendment based on a ‘fear
that people would make bad decisions if given truthful
information.” J.A. 231 (quoting Sorrell v. IMS Health
Inc., 564 U.S. 552, 577 (2011)). Though the district
court did not specifically address the Act’s logo
provision, it permanently enjoined that provision as
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well. And it finally suggested that the State had failed
to consider less restrictive alternatives, as required for
a statute to survive strict scrutiny. J.A. 232.

As to the disclosure provisions, the district court
noted that “compelled disclosure of commercial speech
complies with the First Amendment if the information
in the disclosure is reasonably related to a substantial
governmental interest and i1s purely factual and
uncontroversial.” J.A. 233 (quoting CTIA - The Wireless
Ass’n v. City of Berkeley, 928 F.3d 832, 845 (9th Cir.
2019)). Nonetheless, it held that the disclosure
provisions were invalid. The provision which states
that a patient should not stop taking medications
without a doctor’s advice, qualified in the district
court’s view as “more professional advice and opinion”
than as purely factual and uncontroversial matter. J.A.
234. Likewise, it determined that the second disclosure,
which states that an FDA-approved drug or medical
device remains approved by the FDA, was “not
reasonably related to the State’s interest,” given that
opioids remain approved by the FDA and that there
was “little State interest in informing the public of that
fact in light of the present opioid crisis.” J.A. 234.

The district court permanently enjoined and
prohibited West Virginia from enforcing the
prohibitions contained in the Act as well as the
disclosure requirements challenged by plaintiffs. West
Virginia now appeals and we review a grant of
summary judgment de novo.
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II.

We start with the Act’s prohibitions. For almost two
centuries, commercial speech, 1.e. “expression related
solely to the economic interests of the speaker and its
audience,” Central Hudson Gas & Elec. Corp. v. Pub.
Serv. Comm’n, 447 U.S. 557, 561 (1980), was
understood to fall outside of the First Amendment’s
ambit. See, e.g., Valentine v. Chrestensen, 316 U.S. 52,
54 (1942); Breard v. City of Alexandria, 341 U.S. 622,
642—43 (1951). That all changed in 1976, when the
Supreme Court extended the First Amendment’s
protections to such speech in Virginia State Board of
Pharmacy v. Virginia Citizens Consumer Council, Inc.,
425 U.S. 748, 761-62 (1976). Just four years later,
Central Hudson set out the governing framework for
analyzing commercial speech restrictions. See 447 U.S.
at 561-66.

In doing so, Central Hudson recognized that the
First Amendment “accords a lesser protection to
commercial speech than to other constitutionally
guaranteed expression.” Id. at 563. Subsequent cases
have continued to make this distinction, noting
commercial speech’s “subordinate position in the scale
of First Amendment values” and the government’s
correspondingly “ample scope of regulatory authority”
in the commercial speech realm. Bd. of Trs. of State
Univ. of N.Y. v. Fox, 492 U.S. 469, 477 (1989) (citation
omitted). So the Supreme Court has “always been
careful to distinguish commercial speech from speech
at the First Amendment’s core.” Fla. Bar v. Went For It,
Inc., 515 U.S. 618, 623 (1995).
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Because of its subsidiary status, commercial speech
can be subjected to “modes of regulation that might be
impermissible in the realm of noncommercial
expression.” Fox, 492 U.S. at 477 (citation omitted). For
instance, “there can be no constitutional objection to
the suppression of commercial messages that do not
accurately inform the public about lawful activity.”
Central Hudson, 447 U.S. at 563. Strict scrutiny is
therefore improper when reviewing laws that regulate
commercial speech. Instead, we apply the following
four-part intermediate-scrutiny analysis from Central
Hudson:

At the outset, we must determine whether the
expression is protected by the First Amendment.
For commercial speech to come within that
provision, it at least must concern lawful activity
and not be misleading. Next, we ask whether the
asserted governmental interest is substantial. If
both inquiries yield positive answers, we must
determine whether the regulation directly
advances the governmental interest asserted,
and whether it is not more extensive than is
necessary to serve that interest.

Id. at 566. These four parts are “not entirely discrete”;
they are all “important and, to a certain extent,
interrelated,” as “the answer to [one part] may inform
a judgment concerning the other three.” Greater New
Orleans Broad. Ass’n v. United States, 527 U.S. 173,
183-84 (1999). For more than four decades, this has
been the governing test for regulations of commercial
speech. And “[1]t i1s now well established that lawyer
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advertising is commercial speech.” Fla. Bar, 515 U.S.
at 623.

Notwithstanding the Supreme Court’s well-settled
precedent, the district court applied strict scrutiny to
the Act’s prohibitions. Employing the proper
framework for commercial speech—that of Central
Hudson—we conclude that the Act’s prohibitions
present no constitutional problem. The Act targets
misleading speech and furthers substantial
government interests in an appropriately tailored
manner.

A.

The standard of review in this case is critical. The
district court, as noted, decided to “apply strict
scrutiny” to the West Virginia statute. J.A. 230. In so
doing it relied primarily on a line of Supreme Court
cases, beginning with Sorrell, stating that content-
based laws are subject to strict scrutiny. Because of
that baseline, it saw no need to analyze the Act under
Central Hudson. But each of these cases arose in a
different context, and none of them purport to displace
commercial speech doctrine. So we must follow Central
Hudson here. We leave to the Supreme Court “the
prerogative of overruling its own decisions.” Rodriguez
de Quijas v. Shearson/Am. Express, Inc., 490 U.S. 477,
484 (1989).

The district court missed the import of the cases it
quoted. Begin with Sorrell, which stated that “[i]n the
ordinary case it is all but dispositive to conclude that a
law 1s content based and, in practice, viewpoint
discriminatory.” 564 U.S. at 571; see J.A. 225. Yet this
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line must be placed within the larger context. To start,
the State in Sorrell—unlike West Virginia here—did
not contend that “the provision challenged” would
“prevent false or misleading speech.” Sorrell, 564 U.S.
at 579. But even more fundamentally, Sorrell itself
applied the Central Hudson framework to a concededly
“content-based law.” Id. at 571. Instead of examining
whether the law was the least restrictive means to
further a compelling governmental interest (which
would have been classic strict scrutiny language), the
Court required the State to show “that the statute
directly advances a substantial governmental interest
and that the measure is drawn to achieve that
interest”—and it explicitly cited Central Hudson for
this proposition. Id. at 572 (citing 447 U.S. at 566). It
is difficult to imagine that the Supreme Court, in
consciously relying on Central Hudson, was actually
overruling it.

Reed also generally stated that “[a] law that is
content based on its face is subject to strict scrutiny.”
576 U.S. at 165; see J.A. 227. However, Reed involved
a sign code that regulated non-commercial speech. See
576 U.S. at 159-61 (discussing ideological signs,
political signs, and signs directing the public to
nonprofit gatherings). Indeed, that case concerned
political speech at the heart of the First Amendment,
soit never needed to mention commercial speech or any
precedents in that vein. Rather than overruling long-
settled precedent, Reed simply concerned a totally
different context; it cannot be distorted to so unsettle
the Central Hudson regime. After all, the Supreme
Court “does not normally overturn, or so dramatically
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limit, earlier authority sub silentio.” Shalala v. Ill.
Council on Long Term Care, Inc., 529 U.S. 1, 18 (2000).

Finally, Barr does not suggest otherwise or
“foreclose[]” the application of intermediate scrutiny.
J.A. 227. While Barr did broadly state that “[c]ontent-
based laws are subject to strict scrutiny,” 140 S. Ct. at
2346, it also distinguished “impermissible content-
based speech restrictions from traditional or ordinary
economic regulation of commercial activity that
1mposes incidental burdens on speech,” id. at 2347. And
Barr explicitly warned that it was not seeking to upset
the First Amendment apple cart. Id. (“Our decision is
not intended to expand existing First Amendment
doctrine or to otherwise affect traditional or ordinary
economic regulation of commercial activity.”).

Far from overruling Central Hudson, the Supreme
Court has again and again indicated that it remains
good law. Our court has continued to recognize as
much, even after Sorrell. See, e.g., Stuart v. Camnitz,
774 F.3d 238, 244 (4th Cir. 2014) (citing Central
Hudson for the proposition that commercial speech
receives a lower level of review); Fusaro v. Cogan, 930
F.3d 241, 249 (4th Cir. 2019) (citing Stuart for the
same). Other circuits likewise continue to follow
Central Hudson. See, e.g., Greater Phila. Chamber of
Com. v. City of Philadelphia, 949 F.3d 116, 138 (3d Cir.
2020) (“[TThe Supreme Court has consistently applied
intermediate scrutiny to commercial speech
restrictions, even those that were content- and speaker-
based.”); Vugo, Inc. v. City of New York, 931 F.3d 42, 50
(2d Cir. 2019) (“Sorrell leaves the Central Hudson
regime in place.”); Retail Digit. Network, LLC v. Prieto,



App. 14

861 F.3d 839, 841 (9th Cir. 2017) (en banc) (“Sorrell did
not modify the Central Hudson standard.”).

To be clear: Commercial speech regulations are
analyzed under Central Hudson. Begrudgingly
acknowledging this reality, plaintiffs try to suggest
that the standard of review does not matter here. In
support, they cite Sorrell’s statement that “the outcome
1s the same whether a special commercial speech
inquiry or a stricter form of judicial scrutiny is
applied.” 564 U.S. at 571. Crucially, though, the
Supreme Court in Sorrell applied intermediate scrutiny
in finding the law at issue unconstitutional, while the
district court in this case applied strict scrutiny. As
intermediate scrutiny is “less onerous” than strict
scrutiny, and strict scrutiny is the “most demanding
test known to constitutional law,” Kolbe v. Hogan, 849
F.3d 114, 133 (4th Cir. 2017) (en banc), the Supreme
Court in Sorrell could rightly say that a law failing
intermediate scrutiny would also fail strict scrutiny.
After all, if you can’t ski a blue run successfully, you
obviously can’t tackle a double black diamond. Yet
failing to navigate a treacherous course does not imply
an inability to handle a gentler slope. Likewise, that a
statute fails strict scrutiny means little for how it
would fare under a more lenient intermediate
standard. Because the district court applied only the
most demanding test here, plaintiffs’ argument reflects
a misunderstanding as to how standards of review are
meant to operate.

B.

Applying Central Hudson’s framework, we conclude
that the Act’s prohibitions survive constitutional
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scrutiny. The Act’s three prohibitions target misleading
speech, West Virginia has substantial interests in
protecting public health and in preventing deception,
and the Act advances these interests in a narrowly
tailored and reasonable way.

1.

First, we must consider whether the Act regulates
misleading speech. Central Hudson, 447 U.S. at 566. If
advertising is misleading, it “may be prohibited
entirely.” In re R. M. J., 455 U.S. 191, 203 (1982).
Supreme Court cases “make clear that the State may
ban commercial expression that is fraudulent or
deceptive without further justification.” Edenfield v.
Fane, 507 U.S. 761, 768 (1993). Unquestionably, the
State “may 1impose appropriate restrictions” on
“particular content or method[s] of advertising” that
are either “inherently” or “in fact” misleading. In re R.
M. J., 455 U.S. at 203. So at this step, we ask whether
the regulated speech is inherently misleading or
whether thereis evidence thatitis actually misleading.
W. Va. Ass’n of Club Owners & Fraternal Servs. v.
Musgrave, 553 F.3d 292, 302 (4th Cir. 2009).

Here, each of the Act’s prohibitions targets speech
that is either inherently or actually misleading. The
dangers in this area are clear. Drug-related lawyer
advertisements might give medically unsophisticated
viewers the impression that attorneys are
disinterestedly dispensing medical or governmental
advice instead of actively soliciting clients. And those
viewers might in response undertake a rash course of
action detrimental to their health and wellbeing by
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promptly dropping their medications. West Virginia
has merely attempted to abate these dangers.

Take the prohibitions in turn. First, the Act
prohibits presenting “a legal advertisement as a
‘consumer medical alert’, ‘health alert’, ‘consumer
alert’, ‘public service health announcement’, or
substantially similar phrase suggesting to a reasonable
recipient that the advertisement 1s offering
professional, medical, or government agency advice
about pharmaceuticals or medical devices rather than
legal services.” W. Va. Code § 47-28-3(a)(2). The Act
thus precludes dressing up a legal advertisement as
something it isn’t—a public service announcement or a
medical alert. It thereby explicitly targets a practice
that is inherently misleading, and one which evidence
shows is actually misleading. See Fed. Trade Comm’n,
FTC Flags Potentially Unlawful TV Ads for
Prescription Drug Lawsuits (Sept. 24, 2019) (“FTC
Press Release”) (Ads that open “with sensational
warnings or alerts . . . may initially mislead consumers
into thinking they are watching a government-
sanctioned medical alert or public service
announcement.”); Jesse King & Elizabeth Tippett,
Drug Injury Advertising, 18 Yale J. Health Pol'y L. &
Ethics 114, 14647 (2019) (finding “clear evidence that
deceptive drug injury advertisements are likely to be
misidentified” as public service or government
announcements).

Next, the Act prohibits displaying a government
logo “in a manner that suggests affiliation with the
sponsorship of that agency.” W. Va. Code § 47-28-
3(a)(3). Suggesting affiliation with the sponsorship of
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a government agency where none exists is inherently
deceptive, as it is in no way truthful to suggest that
private attorney advertisements have “the sponsorship”
of the government. To their credit, plaintiffs do not
argue otherwise.

The Act’s final prohibition disallows using “the word
‘recall’ when referring to a product that has not been
recalled by a government agency or through an
agreement between a manufacturer and government
agency.” Id. § 47-28-3(a)(4). As “recall” is a loaded term
that brings to mind substantial government
involvement, the Act prohibits lawyers from using the
word when there is in fact little or no government
involvement. It is entirely reasonable for the West
Virginia legislature both to conclude that “recall” would
make consumers think that a government entity was
responsible, and to decide that attorney advertising
which conveys that false impression would mislead its
citizens about the safety of medications or medical
devices. And there is evidence confirming the
legislature’s judgment that “recall” 1is actually
misleading. See, e.g., FTC Press Release (noting that
attorney advertisements “could leave consumers with
the false impression that their physician-prescribed
medication has been recalled”); U.S. Chamber Inst. for
Legal Reform, Bad for Your Health: Lawsuit
Advertising, Implications and Solutions (Oct. 2017), at
28 (“Bad for Your Health”) (noting testimony of Dr. W.
Frank Peacock that a legal advertisement persuaded a
highly educated patient to discontinue use of a blood
thinning medication, even though it remained very safe
and effective).
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Plaintiffs argue that the Act prohibits the word
“recall” even where an attorney advertisement
truthfully indicates that a drug or device has been
recalled by the manufacturer. They give the example of
Zantac, where the FDA asked manufacturers to
withdraw the product from the market and the
manufacturers then complied with the FDA’s request.
Noting that FDA regulations state that a “[r]ecall is a
voluntary action” that “may be undertaken voluntarily
and at any time by manufacturers. .. or at the request
of the [FDA],” 21 C.F.R. § 7.40(a)—(b), plaintiffs
conclude that the Act bans the use of the word “recall”
in this situation. They also raise other hypotheticals:
where a manufacturer refuses to withdraw its product
after an FDA request, or where a manufacturer
voluntarily removes its product from the market.

At the outset, the Act actually allows the word
“recall” in the Zantac scenario. As the State conceded
at oral argument, the Act would not prohibit describing
what happened with Zantac as a “recall.” Oral Arg. at
41:57-42:31. If the FDA has made a request for a recall
and the manufacturer complies, then there has been an
“agreement between a manufacturer and government
agency.” W. Va. Code § 47-28-3(a)(4). The Act does not
define what an “agreement” is and, as the State notes,
the phrase on its face encompasses agreements of an
informal nature. The concerns animating the recall
prohibition—that consumers would think that the
government is involved when it is not, or would think
that the products are more dangerous than they
are—are not present in the same way where the
government makes a request for the product to be
withdrawn and the manufacturer complies. Attorney
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advertisements are therefore free to describe an FDA
request followed by manufacturer compliance as a
“recall.”

As to the scenarios of manufacturer refusal or
voluntary withdrawal, plaintiffs overlook the fact that
objectively truthful speech can still be misleading.
Even assuming, then, that the Act prohibits the use of
the word “recall” in these situations, we see no
constitutional infirmity here. We think it unlikely that
individuals will carefully parse the extent of the
government’s involvement when they hear the word
“recall.” Precisely because the regulatory meaning of
“recall” might not fully align with the ordinary
meaning that a consumer would assign, West Virginia
seeks to prevent the mistaken assumptions arising
from this mismatch.

Even though attorneys may not use the word
“recall” in these situations, they are not prohibited by
the Act from explaining truthfully the circumstances of
a drug’s removal from the market. Suppose, for
example, plaintiffs were to say that “the drug’s
manufacturer refused to comply with an FDA request
to take this product off the market.” Or suppose they
were to state that a manufacturer “has voluntarily
withdrawn this medical device after discovering health
and safety concerns.” We need not pass on all the
different hypothetical statements that might arise,
because such cases are not before us. Suffice it to note
that statements such as the above would present a
controversy that is different from the case at bar.

One can imagine multiple ways to accurately
describe what has happened without relying on the
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troublesome word “recall.” That West Virginia requires
plaintiffs to make use of available alternatives instead
of resorting to the loaded (and potentially misleading)
shorthand plaintiffs prefer seems to us eminently
reasonable. It also means that manufacturers are
incentivized to freely remove defective drugs on their
own, without worrying that the word “recall” will be
plastered all over an advertisement and convey the
misleading impression that the government has pulled
the medication off the market. Again, attorney
advertisements are not shut down—the ads just cannot
use the word “recall” in limited and potentially
misleading contexts.

2.

Next we ask whether the government interest
justifying the Act is “substantial.” Central Hudson, 447
U.S. at 566. The Supreme Court in Central Hudson
noted that commercial speech “at least must concern
lawful activity and not be misleading” to come within
the First Amendment’s protections. Id. We have
concluded that West Virginia targets misleading speech
through the Act, and so we likely need proceed no
further. Out of a sense of caution, however, we take up
the remainder of the Central Hudson analysis.

In that connection, we note that West Virginia has
two substantial interests in this case: protecting public
health and preventing deception. First, the Act
implicates the State’s fundamental interest in
protecting public health because it prevents medical
mishaps arising out of misleading lawyer advertising.
This is a canonical state interest; West Virginia
unquestionably has a “compelling interest in assuring
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safe health care for the public.” Varandani v. Bowen,
824 F.2d 307, 311 (4th Cir. 1987). Ensuring the health
and safety of West Virginia’s residents is crucial to the
State’s police power, and West Virginia has broad
authority to regulate in this domain.

Second, and relatedly, the State has a substantial
interest in protecting its citizens from deception when
it comes to medical issues. As we have already
discussed, the Act implicates this interest because it
specifically targets words and phrases that are actually
or inherently misleading. And one need only watch a
single thirty-second television advertisement for a new
medication, or merely peek inside the medicine cabinet,
to realize that accurate information about medications
and their side effects is of the utmost importance. The
extensive regulation surrounding the public discussion
of the ever-proliferating number of prescriptions and
medications indicates that communications in this area
must be handled with the greatest care.

Plaintiffs counter that the State’s asserted interests
merely repeat the losing arguments from Sorrell. True,
in  Sorrell, Vermont asserted a public-health
justification that the Supreme Court found unavailing.
See 564 U.S. at 576-79. But that was because the
whole premise of the challenged law was that the
regulated speech—which the State admitted was
completely truthful—was too persuasive. Id. at 577-78.
And that’s why, where Vermont did not argue that the
challenged law would prevent false or misleading
speech, its attempt to regulate “turn[ed] on nothing
more than a difference of opinion.” Id. at 579. Not so
here. West Virginia has argued that the Act would
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prevent misleading speech, and it is not trying to
regulate the advertisements in question merely
because they are persuasive. The Act does not prohibit
attorneys in West Virginia from using advertisements
to convince potential clients to sue, just as before. But
it does disallow attorneys from spreading misleading
information that may well cause viewers to take drastic
actions that negatively affect their health.

Over a century ago, the Supreme Court paid heed to
West Virginia’s interests in protecting public health
and preventing deception as to medical issues when it
upheld West Virginia’s medical licensing requirements.
See Dent v. West Virginia, 129 U.S. 114, 122—-23 (1889).
The State here justifiably asserts the same interests,
and we have no trouble in concluding that those
interests are substantial.

3.

Finally, we address the last two steps of Central
Hudson to ask whether the Act “directly advances”
West Virginia’s substantial interests in a way that is
“not more extensive than is necessary” to serve those
interests. 447 U.S. at 566. As to direct advancement,
West Virginia’s burden “is not satisfied by mere
speculation or conjecture”; instead, the State “must
demonstrate that the harms it recites are real and that
its restriction will in fact alleviate them to a material
degree.” Edenfield, 507 U.S. at 770-71. Yet there is no
requirement that “empirical data come .
accompanied by a surfeit of background information.”
Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 555
(2001) (quoting Fla. Bar, 515 U.S. at 628). Rather, the
State may “justify speech restrictions by reference to
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studies and anecdotes pertaining to different locales
altogether”—or even “based solely on history,
consensus, and simple common sense.” Id. (quoting Fla.
Bar, 515 U.S. at 628) (internal quotation marks
omitted).

The extensiveness prong “complements” the direct-
advancement inquiry. Greater New Orleans Broad.
Ass’n, 527 U.S. at 188. Here, the State “is not required
to employ the least restrictive means conceivable.” Id.
Instead, there needs to be a “fit between the
legislature’s ends and the means chosen to accomplish
those ends—a fit that is not necessarily perfect, but
reasonable; that represents not necessarily the single
best disposition but one whose scope is in proportion to
the interest served; that employs . .. a means narrowly
tailored to achieve the desired objective.” Fox, 492 U.S.
at 480 (internal quotation marks and citations
omitted). Because it is difficult to “establish[] with
precision the point at which restrictions become more
extensive than their objective requires,” this standard
gives the State “needed leeway in a field (commercial
speech) traditionally subject to governmental
regulation.” Id. at 481 (internal quotation marks
omitted).

The Act’s prohibitions plainly pass this test. As
previously noted, each prohibition targets particular
misleading words or images in order to protect public
health and prevent citizens from taking misguided
medical actions based on attorney advice. The State
wants to ensure that viewers understand that
attorneys are engaging in legal solicitation, not
tendering medical advice with the government’s
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imprimatur. Preventing inherently misleading uses of
phrases like “medical alert” or “public service health
announcement,” misleading words like “recall,” and
misleading uses of images that suggest government
“sponsorship,” directly advances that goal—as studies
and anecdotes confirm. And the fit here is narrowly
tailored and reasonable. The Act does not strip
attorneys of the ability to advertise. It does not
presume to dictate what attorneys can say about their
legal services, but instead reaches misleading
statements about drugs or devices that might give rise
to a lawsuit. It does not affect other industries or
activities, but instead focuses on a particular problem.
Really, the Act does not ask for much, but instead
requires that attorneys present themselves truthfully
as attorneys when they advertise.

Plaintiffs argue that West Virginia introduced no
evidence that misleading lawyer advertising is a real
(rather than hypothetical) problem in West Virginia.
This of course ignores that intermediate scrutiny
permits evidence “pertaining to different locales.” Fla.
Bar, 515 U.S. at 628. But it also overlooks the “studies
and anecdotes,” id., that the State did put forward to
show both that attorney advertisements involving
medications or medical devices can and do mislead
viewers—and that attorneys often use the precise
tactics that the State prohibits in the Act. Ominous
warnings or alerts may lead viewers to think that an
attorney advertisement conveys impartial medical
information. See, e.g., FTC Press Release; King &
Tippett, supra, at 146—47; Bad for Your Health, supra,
at 10 (providing visual example). Using government
logos to suggest sponsorship can do the same. See, e.g.,
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Leah Miller, AARP, Don’t Confuse Lawsuit Ads That
Look Like Public Service Announcements (Mar. 21,
2018) (noting that “bad drug” advertisements often
“feature altered logos of government agencies like the
Food and Drug Administration”); Bad for Your Health,
supra, at 13 (providing visual examples). And the
misleading use of the word “recall” can lead to similar
problems. See, e.g., FT'C Press Release. To prevent
these specific misperceptions by the audience—and the
misguided courses of action that might spring from
them—the State has prohibited these specific practices
by attorneys.

That West Virginia already has existing restrictions
onlawyer advertising is similarly no reason to find that
the Act’s prohibitions fail intermediate scrutiny. As we
have reasoned before, a statute “must stand or fall on
1ts own merits, independent of whether it overlaps with
other parts of [West Virginia’s] legal landscape. The
judgment we have to make is whether this Act is or is
not a constitutional one. And all the duplication in the
world would not by itself condemn it.” Wash. Post v.
McManus, 944 F.3d 506, 523 (4th Cir. 2019). It 1s also
not clear that these prohibitions are in fact duplicative.
The Act’s requirement of a one-line disclaimer that
“this is a legal advertisement,” placed in fine print,
may not have seemed sufficient to prevent the specific
mischief that West Virginia seeks to avert. The
legislature reasonably concluded that more was
necessary in this situation, where the public-health
consequences are substantial.

Plaintiffs next contend that West Virginia failed to
“consider alternatives to regulating speech to achieve
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its ends,” Musgrave, 553 F.3d at 305, suggesting that
the State should undertake an “educational campaign|]
focused on the problems” here instead of resorting to
the Act’s prohibitions, 44 Liquormart, Inc. v. Rhode
Island, 517 U.S. 484, 507 (1996). Yet it is difficult to
visualize what this imagined campaign would look like.
After all, the State is not regulating speech to convey a
different message. Instead, it seeks to ensure that the
information others communicate is truthful and not
misleading. We thus doubt that a public-awareness
campaign “might prove to be more effective” than the
Act’s prohibitions. Id. at 507. It is much more likely
that misleading speech would wipe out the potential
benefits of such a campaign.

West Virginia has chosen fitting means to prevent
misleading speech. To achieve this end, it properly
elected to enact the prohibitions that it did. And West
Virginia is not out on a limb in doing so. In fact, two
other States have passed nearly identical legislation,
and several others have considered similar laws in
recent legislative sessions. See Tex. Govt Code
§ 81.153; Tenn. Code § 47-18-3002; see also Fla. S.B.
1992 (2021); Kan. S.B. 150 (2021); Ky. S.B. 20 (2021);
La. S.B. 43 (2021).

Finally, plaintiffs argue that the alert and logo
provisions are vague because they fail to provide fair
notice as to which phrases are “substantially similar”
or which logos suggest “sponsorship.” But a law is not
void for vagueness so long as it “(1) establishes minimal
guidelines to govern law enforcement, and (2) gives
reasonable notice of the proscribed conduct.” Schleifer
v. City of Charlottesville, 159 F.3d 843, 853 (4th Cir.
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1998) (internal quotation marks omitted). That some
smidgen of ambiguity remains is no reason to find a
statute unconstitutionally vague. United States v.
Chong Lam, 677 F.3d 190, 202 (4th Cir. 2012).

The Act does establish minimal guidelines and give
reasonable notice: it makes clear specific terms the
State has deemed misleading and why. And language
like “suggesting an affiliation” or “substantially
similar” has been upheld by other courts in the face of
vagueness challenges. See, e.g., United States v.
Johnson, 626 F.3d 1085, 1090 (9th Cir. 2010)
(“evidences [an] affiliation”); United States v. Demott,
906 F.3d 231, 237 (2d Cir. 2018) (“substantial
similarity”). We see no vagueness problem here, just
run-of-the-mill statutory phrases.

In short, we hold that the Act’s prohibitions are
subject to Central Hudson’s intermediate scrutiny.
Applying that standard, we conclude that the
prohibitions pose no constitutional problem. We thus
reverse the district court’s holding that the Act’s
prohibitions violate the First Amendment.

III.

We turn now to the Act’s disclosure requirements.
The Supreme Court has made clear that there are
“material differences between disclosure requirements
and outright prohibitions on speech.” Zauderer v. Off.
of Disciplinary Couns., 471 U.S. 626, 651 (1985). After
all, as the Court noted, the “constitutionally protected
interest in not providing any particular factual
informationin . .. advertising is minimal.” Id.; see also
Robert Post, Compelled Commercial Speech, 117 W.Va.
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L. Rev. 867, 877 (2015) (“Because the constitutional
value of commercial speech lies in the circulation of
information, restrictions on commercial speech and
compulsions to engage in commercial speech are
constitutionally asymmetrical” and mandatory
disclosures “may even enhance” the “constitutional
purpose of commercial speech doctrine.”). So, while
prohibitions on commercial speech must pass the test
articulated in Central Hudson, Zauderer held that laws
requiring advertisers to disclose “purely factual and
uncontroversial information” are permissible as long as
the disclosure requirements are “reasonably related to
the State’s interest in preventing deception of
consumers.” 471 U.S. at 651.

To reiterate, plaintiffs challenge two disclosure
requirements here. Both apply only to advertisements
made “in connection with a prescription drug or
medical device approved by the U.S. Food and Drug
Administration.” W. Va. Code § 47-28-3(b)(1), (b)(2).
The subsection (b)(1) disclosure requires that such
advertisements include the language: “Do not stop
taking a prescribed medication without first consulting
with your doctor. Discontinuing a prescribed
medication without your doctor’s advice can result in
injury or death.” Id. § 47-28-3(b)(1). And the subsection
(b)(2) disclosure requires that advertisers “disclose that
the subject of the legal advertisement remains
approved by the U.S. Food and Drug Administration,
unless the product has been recalled or withdrawn.” Id.
§ 47-28-3(b)(2).

Here, the district court properly noted that
Zauderer generally applies to the mandatory disclosure
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of commercial speech. But it invalidated the disclosure
requirements anyway, concluding that they were not
sufficiently factual and uncontroversial for Zauderer’s
reasonable relation test to apply and, in any event, that
they failed this deferential test. We disagree on both
counts.

A.

Initially, as we have made clear, Zauderer applies
to the disclosure requirements. In that case, which also
concerned the regulation of attorney advertisements,
the Court observed that the State had merely required
the disclosure of “purely factual and uncontroversial
information about the terms under which [the
attorney’s] services will be available,” 471 U.S. at 651,
and it is within this context that Zauderer’s reasonable
relation test applies. Recently, in National Institute of
Family & Life Advocates v. Becerra (NIFLA), 138 S. Ct.
2361 (2018), the Supreme Court cautioned against
applying Zauderer to disclosures that “in no way
relate[]” to the services being offered or that compel
speech on hotly contested topics. Id. at 2372. There, the
Court declined to apply Zauderer to a state statute that
required private medical clinics to post information
about entirely unrelated “state-sponsored services—
including abortion, anything but an ‘uncontroversial’
topic.” Id (emphasis omitted). At the same time, the
Court underscored that it did not “question the legality
of health and safety warnings long considered
permissible.” Id. at 2376.

This case is far from the boundary line staked out
by NIFLA. Unlike in that case, the disclosure
requirements here are directly targeted at promoting
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the State’s interest “in dissipat[ing] the possibility of
consumer confusion or deception.” Zauderer, 471 U.S.
at 651 (quoting In re R. M. J., 455 U.S. at 201). And
they do so by providing information directly connected
to the subject of the advertisement, rather than by
compelling speech concerning unrelated or competing
services. Moreover, the requirements here are just the
sort of “health and safety warnings” that have been
“long considered permissible.” NIFLA, 138 S. Ct. at
2376. The only question, then, is whether these
required disclosures are “factual and uncontroversial.”
Zauderer, 471 U.S. at 651. We conclude that they are.

1.

Begin with subsection (b)(1). That provision, taken
as a whole, requires attorneys to inform their audience
that discontinuing medications without medical advice
“can result in injury or death” and that viewers or
listeners should not discontinue a prescribed
medication without first consulting their doctors. W.
Va. Code § 47-28-3(b)(1). This 1s factual and
uncontroversial information: it is well known, after all,
that suddenly discontinuing certain medications can
cause injury or death, and plaintiffs do not dispute this
point. And given this context, the disclosure that
patients should consult with their doctor before
discontinuing medication simply communicates to the
audience the factual and uncontroversial point that the
advice of a physician mitigates this risk of injury or
death.

The district court came to a different conclusion.
Taking the first sentence of subsection (b)(1) in
isolation, it determined that advising patients to
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consult their doctors before discontinuing a
prescription medication qualified as “more professional
advice and opinion than purely factual or
uncontroversial.” J.A. 234. But reading that sentence
onits own cleaves the disclosure in half. The statement
that patients should consult with their doctor is no
freestanding admonition but merely the first half of a
two-sentence disclosure. It is immediately followed by
the statement that abruptly discontinuing medications
may result in injury or death. In this context, the
1implied message becomes clear. Just telling a patient
that discontinuing a drug may result in injury or death
without medical advice very naturally invites the
follow-up question, “How may I avoid that outcome?”
The first sentence of subsection (b)(1) supplies the
factual and uncontroversial answer: “You may reduce
the risk by consulting with your doctor.”

In any event, the district court proceeded from a
mistaken premise, as a statement framed as an
instruction can still be factual and uncontroversial. Is
there really any difference between a recipe that says
“Bake at 425 degrees for 35 minutes” and one that
says, “The pie will be undercooked if you bake it for
much less than 35 minutes and overcooked if you bake
it for much longer”? Of course, instructions may turn
out to be opinionated or non-factual on closer
examination. But not always, and it 1is the
communicative content of the message, rather than the
format, that is dispositive. A sentence framed as “an
instruction rather than a direct factual statement” may
be factual and uncontroversial where it “clearly implies
afactual statement” that is true. CTIA, 928 F.3d at 847
(applying Zauderer to uphold the required disclosure,
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“Refer to the instructions in your phone or user manual
for information about how to use your phone safely.”).
That is precisely the case here.

2.

Astothe subsection (b)(2) requirement, the analysis
is straightforward. To repeat, advertisements must
“disclose that the subject of the legal advertisement
remains approved by the U.S. Food and Drug
Administration, unless the product has been recalled or
withdrawn.” W. Va. Code § 47-28-3(b)(2). If an FDA-
approved prescription drug has not been recalled or
withdrawn, it is indisputably the case that the drug
remains approved by the FDA. W. Va. Code § 47-28-
3(b)(2); see also 21 C.F.R. § 314.150 (requiring products
to be withdrawn from the market where the FDA
revokes approval). And while the district court noted
that whether to disclose this fact may be “the subject of
controversy” in some cases, J.A. 234, this reasoning
misinterprets Zauderer. The question is not whether
the existence of a given disclosure requirement is
controversial; any time there is litigation over a
disclosure requirement, there is, by definition, a “case”
or “controversy” concerning that requirement. See U.S.
Const. art. III, § 2, cl. 1. Rather, the question is
whether the content of a required disclosure 1s
controversial. See Zauderer, 471 U.S. at 651
(referencing “purely factual and uncontroversial
information” (emphasis added)). And the statement
that an FDA-approved drug remains approved strikes
us as entirely anodyne.
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B.

Under Zauderer, we next assess whether the
disclosure requirements are reasonably related to the
State’s interest in preventing consumer deception. This
standard is not toothless, since requirements cannot be
“unjustified or unduly burdensome,” Zauderer, 471 U.S.
at 651, and since the disclosures must remedy a harm
that is “potentially real not purely hypothetical,”
NIFLA, 138 S. Ct. at 2377 (quoting Ibanez v. Fla. Dep’t
of Bus. & Pro. Regul., 512 U.S. 136, 146 (1994)). But
the standard remains deferential, in keeping with the
“minimal” interest that advertisers have in refraining
from “providing any particular factual information.”
Zauderer, 471 U.S. at 651.

In the context of attorney advertisements
concerning medical devices or prescription drugs, the
State’s interest in preventing deception of consumers is
undeniably strong. As the State notes and as we have
discussed, studies indicate that consumers may indeed
be confused by such advertisements and may mistake
them for medical advice. See Appellant’s Opening Br.
at 31 (citing King & Tippett, supra, at 144). In other
cases, patients may mistakenly believe that a product
has been recalled when it in fact remains approved for
public use. See FTC Press Release.

Moreover, unlike with many products, the
consequences of consumer confusion in this context
may be grave. Patients who stop using a medication
cold turkey and without the advice of their physician
may unwittingly be taking great risks. In some cases,
the patient may even die. See King & Tippett, supra, at
128 n.84 (noting a study that found two deaths after
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patients stopped taking medication in response to
attorney advertisements). In this arena, then, the
State’s interest in preventing consumer deception, as
identified by the Supreme Court in Zauderer, overlaps
with its interest in “furthering public health and
safety.” CTIA, 928 F.3d at 844.

Against all this, the district court suggested that in
some circumstances mandatory disclosures may not be
beneficial, questioning whether it would further the
State’s interest to remind patients that opioids remain
approved by the FDA. Plaintiffs likewise argue that the
attorney advertisements at issue may not be
misleading in all cases and that, even if they were,
mandatory disclosures might not best solve the
problem. But it is not our task to assess the validity of
the studies relied upon by the State or to make an
empirical judgment as to whether mandatory
disclosures are the most appropriate remedy. These are
questions quintessentially reserved to the political
branches, an assignment of responsibility that
Zauderer’s deferential standard emphatically
reinforces. Nor do we think that the State fails the
reasonable relation test simply because there might
conceivably be some individual instance in which
mandatory disclosures arguably produce more harm
than good. West Virginia is free to come to its own
conclusions as to the value of disclosure requirements
amid the ongoing opioid crisis. It acted well within its
authority in determining that a policy of mandatory
disclosures would, on the whole, best serve the State’s
interests.
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Finally, plaintiffs argue that the disclosure
requirements, considered in their entirety, are
“unjustified or unduly burdensome.” NIFLA, 138 S. Ct.
at 2377 (quoting Zauderer, 471 U.S. at 651). The
Supreme Court has applied this standard where the
only asserted justification for a disclosure requirement
is “purely hypothetical.” See id.; Ibanez, 512 U.S. at
146-47. And the Court has also indicated that a
requirement should extend “no broader than
reasonably necessary,” NIFLA, 138 S. Ct. at 2377
(quoting Inre R. M. <J., 455 U.S. at 203), so courts have
overturned requirements mandating that a large
fraction of the advertisement be dedicated to the
disclosure, see Am. Beverage Ass’n v. City & Cnty. of
San Francisco, 916 F.3d 749, 757 (9th Cir. 2019), or
that make the relevant advertisement functionally
1mpossible, see Ibanez, 512 U.S. at 146-47.

The disclosure requirements here pose no such
issue. In response to concrete concerns supported by
empirical evidence, West Virginia imposes relatively
benign burdens on attorneys. First, the Act mandates
commonplace disclosures clarifying the nature and
identity of the advertisements at issue, requirements
that plaintiffs do not specifically challenge. And second,
the Act requires two or three short sentences informing
patients that they should not discontinue a drug
without consulting a doctor, that discontinuing a drug
may be hazardous, and, if applicable, that the drug
remains FDA approved. This limited intrusion into a
given advertisement is entirely commonplace. Rare is
the radio listener or television viewer who has not sat
through far more voluminous warnings and disclosures
than those mandated here.
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In short, we conclude that the disclosure
requirements at issue here are subject to Zauderer and
that they easily pass the deferential standard
articulated by that case. We therefore reverse the
district court’s holding that these requirements violate
the First Amendment.

IV.

Plaintiffs try to transfigure the Act into a sweeping
and draconian enactment. But all West Virginia
requires 1s that attorneys truthfully present
themselves as attorneys. The Act’s prohibitions and
disclosures work together to accomplish this end—and
to protect the health of West Virginia citizens who may
be misled into thinking that attorneys are reliable
sources of medical advice. The Act survives
constitutional challenge. We thus reverse the judgment
of the district court and remand the case with
directions that it be dismissed.

REVERSED AND REMANDED
WITH DIRECTIONS TO DISMISS
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APPENDIX B

UNITED STATES DISTRICT COURT
for the
Northern District of West Virginia

Civil Action No. 5:20-cv-90
[Filed: May 18, 2021]

STEVEN M. RECHT, et al,
Plaintiff(s)
v.
PATRICK MORRISEY,
Defendant(s)

N N N N N N

JUDGMENT IN A CIVIL ACTION

The court has ordered that:
O Judgment award 0O Judgment costs ® Other

other:

This action was:
O tried by jury O tried by judge & decided by
judge

decided by Judge John Preston Bailey
On May 7, 2021 this Court GRANTED Plaintiffs’
Motion for Summary Judgment and permanently
enjoined and prohibited the State of West Virginia from
enforcing the provisions of W.Va. Code § 47-28-3(a)(2),
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(3), and (4), and (b). This matter is STRICKEN from
the active docket of this court and judgment is entered
in favor of plaintiffs.

Date: 5/18/2021

CLERK OF COURT

Cheryl Dean Riley

/sl A. Greenidge

Signature of Clerk or Deputy Clerk
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APPENDIX C

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF
WEST VIRGINIA
Wheeling

Civil Action No. 5:20-CV-90
Judge Bailey

[Filed: May 7, 2021]

STEVEN M. RECHT, ALESHA
BAILEY, and STEPHEN P. NEW,

Plaintiffs,
V.

PATRICK MORRISSEY, in his capacity
as Attorney General of the State of
West Virginia,

Defendant.

N N N N N N N N N N N N N

ORDER GRANTING MOTION FOR
SUMMARY JUDGMENT

Pending before this Court is Plaintiffs’ Motion for
Summary Judgment and Incorporated Memorandum of
Law [Doc. 52]. The Motion has been fully briefed and is
ripe for decision. Previously, the plaintiffs filed a
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motion for preliminary injunction which, after briefing
and oral argument, this Court granted. Recht v.
Justice, 2020 WL 6109430 (N.D. W.Va. June 26, 2020)
(Bailey, J.).

This case surrounds the passage by the West
Virginia Legislature of a set of statutes titled the
“Prevention of Deceptive Lawsuit Advertising and
Solicitation Practices Regarding the Use of Medications
Act,” codified as W.Va. Code § 47-28-1, et seq., which
Act took effect on June 5, 2020 (“Act”).

The Act regulates permissible types of “legal
advertisement,” which it defines as “a solicitation for
legal services regarding the use of medications through
television, radio, newspaper or other periodical, outdoor
display, or other written, electronic, or recorded
communications wherein the advertisement solicits
clients or potential clients for legal services.” W.Va.
Code § 47-28-2(1). The definition appears to cover all
forms of communication.

The Act further defines “solicit” to be “an offer to
provide legal services regarding the use of medications
by written, recorded, or electronic communication or by

in-person, telephone, or real-time electronic contact.”
W.Va. Code § 47-28-2(4).

The Act then prohibits certain conduct with respect
to legal advertisements and requires several
disclosures. Violations are deemed unfair or deceptive
acts or practices, id. at §47-28-3, and thus subject to an
enforcement under West Virginia’s Consumer Credit
and Protection Act. See W.Va. Code § 46A-6-101, et seq.
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The Act includes a prohibition against the use of the
word “recall” in a “legal advertisement” in connection
with a product unless the recall was ordered by a
government agency or was the product of an agreement

between the manufacturer and a government agency.
Id. at § 47-28-3(a)(4).

It further prohibits legal advertisements from using
the phrases “consumer medical alert’, ‘health alert’,
‘consumer alert’, ‘public service health announcement’,
or substantially similar phrase suggesting to a
reasonable recipient that the advertisement is offering
professional, medical, or government agency advice
about pharmaceuticals or medical devices rather than
legal services.” Id. at § 47-28-3(a)(2).

The Act further prohibits a “legal advertisement”
from “display[ing] the logo of a federal or state
government agency in a manner that suggests
affiliation with the sponsorship of that agency.” Id. at
§ 47-28-3(a)(3).

In addition, the Act requires a number of
disclaimers for all “legal advertisements.” Whether
written or oral, the solicitation must include in clear
and conspicuous presentation:

1. “[t]his is a paid advertisement for legal services,”
1d. at § 47-28-3(a)(1);

2. the sponsor of the legal advertisement, id. at
§ 47-28-3(a)(b);

3. “the identity of the attorney or law firm that will
represent clients, or how potential clients or cases
will be referred to attorneys or law firms that will
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represent clients if the sponsor of the legal
advertisement may not represent persons
responding to the advertisement,” id. at § 47-28-

3(a)(6);

4. the words, “[d]Jo not stop taking a prescribed
medication without first consulting with your
doctor. Discontinuing a prescribed medication
without your doctor’s advice can result in injury
or death,” regardless of whether the “legal
advertisement solicit[s] clients for legal services in
connection with a prescription drug or medical
device approved by the U.S. Food and Drug
Administration,” id. at § 47-28-3(b)(1); and,

5. a disclaimer that “the subject of the legal
advertisement remains approved by the U.S. Food
and Drug Administration, unless the product has
been recalled or withdrawn,” id. at § 47-28-3(b)(2).

Discussion

As the United States Court of Appeals for the
Fourth Circuit has held, “[t]he First Amendment
guarantees that ‘Congress shall make no law ...
abridging the freedom of speech.” See U.S. Const.
amend. I. That bedrock constitutional protection is
made applicable to the states by the Fourteenth
Amendment. See Fusaro v. Cogan, 930 F.3d 241, 248
(4th Cir. 2019). The threshold question before us is
‘whether any protected First Amendment right is
involved.” See Willis v. Town of Marshall, N.C., 426
F.3d 251, 257 (4th Cir. 2005). If no such right is
involved, our First Amendment inquiry ends. Id. If a
protected First Amendment right is involved, however,
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we are obliged to then assess whether the
governmental action in question infringes that right.
See Am. Legion Post 7 of Durham, N.C. v. City of
Durham, 239 F.3d 601, 606-07 (4th Cir. 2001). It is the
obligation of the [p]laintiffs to prove that the Ordinance
burdens protected speech. See Reynolds v. Middleton,
779 F.3d 222, 226 (4th Cir. 2015).” Billups v. City of
Charleston, S.C., 961 F.3d 673, 982, 2020 WL
3088108, at *5 (4th Cir. June 11, 2020).

In this case it is undisputed that the Act burdens
protected speech. Inasmuch as the Act burdens speech,
the next step is to determine the “applicable level of
scrutiny — that is, intermediate or strict,” which
depends on whether the Act imposes content neutral or
content based restrictions on speech. Id. at *7.

As the defendant admits, the Act 1s both content
based and speaker based, which traditionally involves
strict scrutiny. The defendant, however, contends that
the fact that lawyer advertising is commercial speech
waters down the protection to be applied.

In Fusaro, supra, the Fourth Circuit noted that the
First Amendment:

has given rise to a complex array of legal
protections for free expression, which the courts
have flexibly applied in a variety of
circumstances. Those precedents establish that
the First Amendment protects speech along a
spectrum, so that “[llJaws that impinge upon
speech receive different levels of judicial
scrutiny depending on the type of regulation and
the justifications and purposes underlying it.”
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See Stuartv. Camnitz, 774 F.3d 238, 244 (4th
Cir. 2014).

At one end of the applicable spectrum,
“regulations that discriminate against speech
based on its content are presumptively invalid”
and are usually subject to strict scrutiny. See
Stuart, 774 F.3d at 244 (internal quotation
marks omitted). That is, such regulations must
be “necessary to serve a compelling state
interest” and “narrowly drawn to achieve that
end.” See Simon & Schuster, Inc. v. Members
of N.Y. State Crime Victims Bd., 502 U.S. 105,
118 (1991). “Laws that burden political speech”
are also generally subject to strict scrutiny. See
Ariz. Free Enter. Club’s Freedom Club PAC
v. Bennett, 564 U.S. 721, 734 (2011). Further
down the spectrum, “areas traditionally subject
to government regulation, such as commercial
speech and professional conduct, typically
receive a lower level of review.” See Stuart, 774
F.3d at 244 (internal quotation marks and
alterations omitted). Within that spectrum, the
federal courts have employed various multi-
factor tests designed to achieve an
“Intermediate” level of review that can be
sensibly applied in a range of contexts. See, e.g.,
id. at 249-50 (applying “heightened intermediate
level of scrutiny” to statute that incorporated
both content-based speech restriction and
“regulation of the medical profession”).

930 F.3d at 248-49.



App. 45

In National Institute of Family and Life
Advocates v. Becerra, 138 S.Ct. 2361, 2371 (2018),
the Supreme Court held that laws which target speech
based on 1its content “are presumptively
unconstitutional and may be justified only if the
government proves that they are narrowly tailored to
serve compelling state interests.” (citing Reed v. Town
of Gilbert, 576 U.S. 155, 163 (2015)). This stringent
standard reflects the fundamental principle that
governments have “no power to restrict expression
because of its message, its ideas, its subject matter, or
its content.” (citing Reed, in turn quoting Police Dept.
of Chicago v. Mosley, 408 U.S. 92, 95 (1972)).

By compelling individuals to speak a particular
message, state mandated disclosures “alte[r] the
content of [their] speech.” Becerra, 138 S.Ct. at 2371
(citing Riley v. National Federation of Blind of N.
C., Inc., 487 U.S. 781, 795 (1988); accord Turner
Broadcasting System, Inc.v. FCC, 512 U.S. 622, 642
(1994); and Miami Herald Publishing Co. uv.
Tornillo, 418 U.S. 241, 256 (1974)).

When a statute is designed to impose a specific
content-based burden on protected expression, it
follows that heightened scrutiny is warranted. Sorrell
v. IMS Health, Inc., 564 U.S. 552, 565 (2011). “The
First Amendment requires heightened scrutiny
whenever the government creates ‘a regulation of
speech because of disagreement with the message it
conveys.” Id. at 566 (citing Ward v. Rock Against
Racism, 491 U.S. 781, 791 (1989)).

In Sorrell, the Court added that “[i]n the ordinary
case 1t 1s all but dispositive to conclude that a law is
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content based and, in practice, viewpoint
discriminatory.” Id. at 571.

In Billups, the Fourth Circuit noted that speech is
“protected even [when] it 1s carried in a form that is
“sold” for profit.” See Va. State Bd. of Pharmacy v.
Va. Citizens Consumer Council, Inc., 425 U.S. 748,
761 (1976); see also Sorrell, 564 U.S. at 567 (While the
burdened speech results from an economic motive, so
too does a great deal of vital expression.’); Adventure
Commc’ns, Inc. v. Ky. Registry of Election Fin., 191
F.3d 429, 441 (4th Cir. 1999) (explaining that ‘profit
motive on the speaker’s part does not transform’
protected noncommercial speech into less-protected
commercial speech).” Billups, 961 F.3d 673, 683, 2020
WL 3088108, at *7.

The Becerra Court noted that “[sJome Courts of
Appeals have recognized ‘professional speech’ as a
separate category of speech that is subject to different
rules.” 138 S.Ct. at 2371. They dismissed this
distinction, stating:

But this Court has not recognized “professional
speech” as a separate category of speech. Speech
is not unprotected merely because it is uttered
by “professionals.” This Court has “been
reluctant to mark off new categories of speech
for diminished constitutional protection.”
Denver Area Ed. Telecommunications
Consortium, Inc. v. FCC, 518 U.S. 727, 804
(1996) (KENNEDY, dJ., concurring in part,
concurring in judgment in part, and dissenting
in part). And it has been especially reluctant to
“exemp[t] a category of speech from the normal
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prohibition on content-based restrictions.”
United States v. Alvarez, 567 U.S. 709, 722
(2012) (plurality opinion). This Court’s
precedents do not permit governments to impose
content-based restrictions on speech without
“persuasive evidence ... of a long (if heretofore
unrecognized) tradition™ to that effect. Ibid.
(quoting Brown v. Entertainment Merchants
Assn., 564 U.S. 786, 792 (2011)).

This Court’s precedents do not recognize such
a tradition for a category called “professional
speech.” This Court has afforded less protection
for professional speech in two circumstances—
neither of which turned on the fact that
professionals were speaking. First, our
precedents have applied more deferential review
to some laws that require professionals to
disclose factual, noncontroversial information in
their “commercial speech.” See, e.g., Zauderer
v. Office of Disciplinary Counsel of Supreme
Court of Ohio, 471 U.S. 626, 651 (1985);
Milavetz, Gallop & Milavetz, P.A. v. United
States, 559 U.S. 229, 250 (2010); Ohralik v.
Ohio State Bar Assn., 436 U.S. 447, 455-456
(1978). Second, under our precedents, States
may regulate professional conduct, even though
that conduct incidentally involves speech. See,
e.g., id., at 456, 98 S.Ct. 1912; Planned
Parenthood of Southeastern Pa. v. Casey,
505 U.S. 833, 884 (1992) (opinion of O’Connor,
KENNEDY, and Souter, JdJ.).

138 S.Ct. at 2371-72.
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At this stage of the case, the defendant continues to
contend that strict scrutiny is not appropriate. This
Court finds this argument to be foreclosed in light of
Barr v. Am. Ass’n of Pol. Consultants, Inc, 140 S.
Ct. 2335, 2347 (2020), in which the Court stated that
“[ulnder the Court’s precedents, a ‘law that is content
based’ is ‘subject to strict scrutiny.” (citing Reed v.
Town of Gilbert, 576 U.S. 155, 165 (2015)). The Barr
Court added that “[a]lbove ‘all else, the First
Amendment means that government’ generally ‘has no
power to restrict expression because of its message, its
1deas, its subject matter, or its content.” 140 S.Ct. at
2346 (citing Police Dept. of Chicago v. Mosley, 408
U.S. 92, 95 (1972)).

Against this background, this Court will turn to an
examination of the Act’s specific provisions. The Act
prohibits attorneys advertising with regard to
pharmaceuticals or medical devices from (1) presenting
an advertisement as a “health alert,” “consumer alert”
or the like; (2) displaying the logo of a government
agency in a manner that suggests affiliation; or
(3) using the word “recall” unless the recall was
ordered by a government agency or was the product of
an agreement between the manufacturer and a
government agency. The statute further states that

! While Barr is a fractured decision, the above quotes appear in
Part IT of the plurality opinion authored by Justice Kavanaugh and
joined by the Chief Justice, Justice Alita, and Justice Thomas. In
addition, in his concurrence in part, Justice Gorsuch states that
“the TCPA’s rule against cellphone robocalls is a content-based
restriction that fails strict scrutiny.” 140 S.Ct. at 2364.
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engaging in any of the above actions constitutes an
unfair or deceptive practice.

At this point in the analysis, the burden is on the
State of West Virginia to justify the restrictions. See
Reed v. Town of Gilbert, 576 U.S. 155, 163 (2016)
(“Content-based laws—those that target speech based
on its communicative content—are presumptively
unconstitutional and may be justified only if the
government proves that they are narrowly tailored to
serve compelling state interests. R.A.V. v. St. Paul,
505 U.S. 377, 395 (1992); Simon & Schuster, Inc. v.
Members of N.Y. State Crime Victims Bd., 502 U.S.
105, 115, 118 (1991)”); see also Doe v. Cooper, 842
F.3d 833, 845 (4th Cir. 2016).

In Doe, the Fourth Circuit stated that “[i]f the
regulation was adopted to burden disfavored
viewpoints or modes of expression, a court applies
strict scrutiny.” Giovani Carandola, Ltd. v. Bason,
303 F.3d 507, 512 (4th Cir. 2002). Conversely, if the
statute ‘was adopted for a purpose unrelated to the
suppression of expression—e.g., to regulate conduct, or
the time, place, and manner in which expression may
take place—a court must apply a less demanding
intermediate scrutiny.’ Id. at 512-13; see also Texas v.
Johnson, 491 U.S. 397, 406-07 (1989).” 842 F.3d at
845.

The Doe Court added that “[t]o pass intermediate
scrutiny, a statute must ‘materially advance[] an
important or substantial [government] interest by
redressing past harms or preventing future ones.’
Giovani Carandola, Ltd. v. Fox, 470 F.3d 1074, 1082
(4th Cir. 2006). In addition, it must have the right ‘fit.’
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That is, it cannot ‘burden substantially more speech
than 1is necessary to further the government’s
legitimate interests.” Ward, 491 U.S. at 799.
‘IIntermediate scrutiny places the burden of
establishing the required fit squarely upon the
government.” United States v. Chester, 628 F.3d 673,
683 (4th Cir. 2010).” Id. at 846.

Any restrictions must:

1. Be narrowly tailored to serve compelling state
interests. Becerra, 138 S.Ct. at 2371;

2. Be justified without reference to the content of
the regulated speech. Billups, 2020 WL 3088108,
at *§;

3. Leave open ample, alternative channels for
communication. Id.; see also Ward v. Rock
Against Racism, 491 U.S. at 791,

4. Have no less restrictive alternative that would
serve the State’s interest. Centro Tepeyac v.
Montgomery County, 722 F.2d 184, 190 (4th Cir.
2013) (en banc).

This Court will apply strict scrutiny, but notes that
even were the Court to apply intermediate scrutiny, the
above restrictions cannot pass muster. First, the State
cannot legislate certain words or logos to be unfair or
misleading any more than the Legislature can make a
rock into a pillow by means of a statute.

While the State asserts that the need to avoid
misleading advertising is the justification for the
restrictions, the Act requires any advertisement to
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state that the ad is a paid advertisement for legal
services and to identify the sponsor of the ad. The
plaintiffs do not object to these requirements which are
duplicative of the requirements of the Rules of
Professional Conduct.

In addition, lawyers are, of course, governed by the
West Virginia Rules of Professional Conduct. Rule 7.1
provides that “[a] lawyer shall not make a false or
misleading communication about the lawyer or the
lawyer’s services. A communication 1is false or
misleading if it contains a material misrepresentation
of fact or law, or omits a fact necessary to make the
statement considered as a whole not materially
misleading.”

The Act only allows an advertisement to reference
a recall if the recall is imposed by the Government. A
voluntary recall may not be referenced. Accordingly,
under the Act, a truthful description of a voluntary
recall is deemed inherently deceptive and a violation.
It is incongruous to consider a factually true and
verifiable description of a recall as posing a potential to
mislead consumers. See Peel v. Att’y Registration &
Disciplinary Comm’n, 496 U.S. 91, 106 (1990). See
also 44 Liquormart, Inc. v. Rhode Island, 517 U.S.
484, 502-03 (“bans that target truthful, nonmisleading
commercial messages rarely protect consumers from
such [commercial] harms.”). The Attorney General has
not shown how such a truthful statement could
mislead.

The Act also bans a legal advertisement, properly
labeled as such, using “consumer alert” or other similar
phrases. In attempting to defend this provision, the
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State relies entirely on the existence of “multiple
investigations and other reports on patient reactions
and decisionmaking vis-a-vis such advertisements”
that it claims make the use of these phrases misleading
or deceptive. Those handful of investigations and
reports, which include lobbying materials from an
advocate for the legislation, are mostly found in
footnotes and provide no basis as they are described by
the State, to suggest that a ban on using consumer
alerts or other similar phrases in legal advertising
would prevent patients from limiting their use of
prescribed drugs. As such, they cannot justify the
State’s position.

However, even if they did, the State offers no
response at all to mandatory precedent cited by
plaintiffs that deny the State authority to censor under
the First Amendment based on a “fear that people
would make bad decisions if given truthful
information,” and a state may not “achieve its policy
objectives through the indirect means of restraining
certain speech by certain speakers.” Sorrell, 564 U.S.
at 577 (citing Thompson v. W. States Med. Ctr., 535
U.S. 357, 374 (2002)). Instead, the State is obligated to
address the problem it claims to have identified by
“undertak[ing] public education campaigns. .. or, more
generally, promoting consultations with physicians,”
Centro Tepeyac v. Montgomery Cty., 722 F.3d 184,
190 (4th Cir. 2013), rather than suppressing that of
others. This is even more true because the State’s
concern has nothing to do with protecting consumers
from misleading or deceptive practices that relate to an
offer of legal services.
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It is important to note that in Bates v. State Bar
of Arizona, 433 U.S. 350, 374-75 (1977), the Supreme
Court observed that with respect to the professed
justification of the ban on lawyer advertising, “the
argument assumes that the public is not sophisticated
enough to realize the limitations of advertising, and
that the public is better kept in ignorance than trusted
with correct but incomplete information. We suspect
the argument rests on an underestimation of the
public. In any event, we view as dubious any
justification that is based on the benefits of public
ignorance. See Virginia Pharmacy Board v.
Virginia Consumer Council, 425 U.S. at 769-770.”

In Sorrell, the Supreme Court states that “[t]he
State may not burden the speech of others in order to
tilt public debate in a preferred direction. ‘The
commercial marketplace, like other spheres of our
social and cultural life, provides a forum where ideas
and information flourish. Some of the ideas and
information are vital, some of slight worth. But the
general rule is that the speaker and the audience, not
the government, assess the value of the information
presented.” 564 U.S. at 578-79 (quoting Edenfield v.
Fane, 507 U.S. 761, 767 (1993)).

In addition, the State has failed to demonstrate that
it has actually tried less restrictive alternatives, as
required by Billups. In Billups, the Fourth Circuit
stated that “[iln Reynolds, our Court evaluated a
Henrico County, Virginia ordinance that banned
panhandling and several other forms of solicitation on
all county highways. In reversing the district court’s
decision that the ordinance did not run afoul of the
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First Amendment, we set forth the evidentiary
standards that a governmental entity must meet to
satisfy intermediate scrutiny. As it relates to the
narrow-tailoring requirement, we made clear that
‘intermediate scrutiny ... require[s] the government to
present actual evidence supporting its assertion that a
speech restriction does not burden substantially more
speech than necessary; argument unsupported by the
evidence will not suffice to carry the government’s
burden.” See Reynolds, 779 F .3d at 229. And we
further explained that ‘the burden of proving narrow
tailoring requires the [government] to prove that it
actually tried other methods to address the problem.’
Id. at 231.” Billups, 2020 WL 3088108, at *10.

With respect to the disclosures required by the Act,
it is clear that under certain circumstances disclosures
may be required. “Under Zauderer, compelled
disclosure of commercial speech complies with the First
Amendment if the information in the disclosure is
reasonably related to a substantial governmental
interest and is purely factual and uncontroversial.”
CTIA - The Wireless Assoc. v. City of Berkeley, 928
F.3d 832, 845 (9th Cir. 2019) (citing Zauderer v.
Office of Disciplinary Counsel of Supreme Court
of Ohio, 471 U.S. 626 (1985)).

The Act’s required disclosures also cannot stand.
The requirement that the viewer or reader be
instructed not to stop taking medication without
doctor’s advice runs counter to the message which the
plaintiffs are striving to convey. In addition, such an
instruction is similar to the requirement held to be
invalid in Centro Tepeyac, which required that the
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public be encouraged to consult with a licensed health
care provider. This disclosure is more professional
advice and opinion than purely factual and
uncontroversial. It is not a “purely factual” statement
to say: “Do not stop taking a prescribed medication
without first consulting with your doctor.” It is
indisputably medical advice or direction and not a
verifiable statement of fact that would be true in every
instance.

Similarly, the requirement of informing the public
that a product remains approved by the FDA is not
reasonably related to the State’s interest. For example,
opioids remain approved by the FDA. There is little
State interest in informing the public of that fact in
light of the present opioid crisis. This Court believes
that whether such advice should be given is the subject
of controversy, making the disclosure inappropriate
under Zauderer and Becerra.

Conclusion
Based upon the foregoing, this Court finds that:
A. Lawyer advertising is protected speech;
B. The Act burdens protected speech;
C. The Act implicates the First Amendment;

D. The restrictions provided by the Act are content
based and speaker based;

E. The fact that the Act is content based and
speaker based implicates strict scrutiny;
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F. While the State may impose reasonable
restrictions to speech, in order to do so, the State
must demonstrate a compelling state interest;

G. The State has failed to demonstrate a compelling
state interest to support the validity of the Act;

H. Even if strict scrutiny were not appropriate, the
State must still demonstrate a substantial
government interest;

I. Any restrictions must be narrowly tailored,
justified without reference to the content of the
regulated speech, leave open ample, alternative
channels for communication, and have no less
restrictive alternative that would serve the State’s
Interest;

I. The State has failed to demonstrate a substantial
government interest sufficient to permit the
infringement on the First Amendment.

Finally, contrary to the assertion of the plaintiffs,
this Court finds the Act’s provisions to be severable.
See North Carolina State Conf. of the NAACP v.
McCrory, 831 F.3d 204 (4th Cir. 2016); Barr, supra.

Accordingly, this Court will GRANT Plaintiffs’
Motion for Summary Judgment [Doc. 52]. The State of
West Virginia is hereby permanently enjoined and
prohibited from enforcing the provisions of W.Va. Code
§ 47-28-3(a)(2), (3), and (4), and (b).

It is so ORDERED.

The Clerk 1s directed to transmit copies of this
Order to all counsel of record herein.
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DATED: May 7, 2020.

/s!/ John Preston Bailey
JOHN PRESTON BAILEY
UNITED STATES DISTRICT
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APPENDIX D

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF
WEST VIRGINIA
WHEELING

Civil Action No. 5:20-CV-90
Judge Bailey

[Filed: June 26, 2020]

STEVEN M. RECHT, ALESHA
BAILEY, and STEPHEN P. NEW,

Plaintiffs,
V.

JIM JUSTICE, in his capacity as
Governor of the State of West Virginia, and
PATRICK MORRISSEY, in his capacity
as Attorney General of the State of

West Virginia,

Defendants.

N N N N N N N N N N N N N N N

ORDER GRANTING MOTION FOR
PRELIMINARY INJUNCTION

Pending before this Court is Plaintiffs’ Motion for
Preliminary Injunction and Incorporated Memorandum
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of Law [Doc. 11]. The Motion has been fully briefed and
1s ripe for decision. In addition, this Court held a
hearing upon the Motion on June 23, 2020.

This case surrounds the passage by the West
Virginia Legislature of a set of statutes titled the
“Prevention of Deceptive Lawsuit Advertising and
Solicitation Practices Regarding the Use of Medications
Act,” codified as W.Va. Code § 47-28-2, et seq., which
Act took effect on June 5, 2020 (“Act”).

The Act regulates permissible types of “legal
advertisement,” which it defines as “a solicitation for
legal services regarding the use of medications through
television, radio, newspaper or other periodical, outdoor
display, or other written, electronic, or recorded
communications wherein the advertisement solicits
clients or potential clients for legal services.” W.Va.
Code § 47-28-2(1). The definition appears to cover all
forms of communication.

The Act further defines “solicit” to be “an offer to
provide legal services regarding the use of medications
by written, recorded, or electronic communication or by

in-person, telephone, or real-time electronic contact.”
W.Va. Code § 47-28-2(4).

The Act then prohibits certain conduct with respect
to legal advertisements and requires several
disclosures. Violations are deemed unfair or deceptive
acts or practices, id. at §47-28-3, and thus subject to an
enforcement action brought by the Attorney General
under West Virginia’s Consumer Credit and Protection
Act. See W.Va. Code § 46A-7-104.
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The Act includes a prohibition against the use of the
word “recall” in a “legal advertisement” in connection
with a product unless the recall was ordered by a
government agency or was the product of an agreement

between the manufacturer and a government agency.
Id. at §47-28-3(a)(4).

It further prohibits legal advertisements from using
the phrases “consumer medical alert’, ‘health alert’,
‘consumer alert’, ‘public service health announcement’,
or substantially similar phrase suggesting to a
reasonable recipient that the advertisement is offering
professional, medical, or government agency advice
about pharmaceuticals or medical devices rather than
legal services.” Id. at §47-28-3(a)(2).

The Act further prohibits a “legal advertisement”
from “display[ing] the logo of a federal or state
government agency in a manner that suggests
affiliation with the sponsorship of that agency.” Id. at
§47-28-3(a)(3).

In addition, the Act requires a number of
disclaimers for all “legal advertisements.” Whether
written or oral, the solicitation must include in clear
and conspicuous presentation:

1. “[t]his is a paid advertisement for legal services,”
1d. at §47-28-3(a)(1);

2. the sponsor of the legal advertisement, id. at §47-
28-3(a)(5);

3. “the identity of the attorney or law firm that will
represent clients, or how potential clients or cases
will be referred to attorneys or law firms that will
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represent clients if the sponsor of the legal
advertisement may not represent persons
responding to the advertisement,” id. at §47-28-

3(a)(6);

4. the words, “[d]Jo not stop taking a prescribed
medication without first consulting with your
doctor. Discontinuing a prescribed medication
without your doctor’s advice can result in injury or
death,” regardless of whether the “legal
advertisement solicits clients for legal services in
connection with a prescription drug or medical
device approved by the U.S. Food and Drug
Administration,” id. at §47-28-3(b)(1); and,

5. a disclaimer that “the subject of the legal
advertisement remains approved by the U.S. Food
and Drug Administration, unless the product has
been recalled or withdrawn,” id. at §47-28-3(b)(1).

Discussion

As the United States Court of Appeals for the
Fourth Circuit has held, “[t]he First Amendment
guarantees that ‘Congress shall make no law ...
abridging the freedom of speech.” See U.S. Const.
amend. I. That bedrock constitutional protection is
made applicable to the states by the Fourteenth
Amendment. See Fusaro v. Cogan, 930 F.3d 241, 248
(4th Cir. 2019). The threshold question before us is
‘whether any protected First Amendment right is
involved.” See Willis v. Town of Marshall, N.C., 426
F.3d 251, 257 (4th Cir. 2005). If no such right is
involved, our First Amendment inquiry ends. Id. If a
protected First Amendment right is involved, however,
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we are obliged to then assess whether the
governmental action in question infringes that right.
See Am. Legion Post 7 of Durham, N.C. v. City of
Durham, 239 F.3d 601, 606-07 (4th Cir. 2001). It is the
obligation of the Plaintiffs to prove that the Ordinance
burdens protected speech. See Reynolds v. Middleton,
779 F.3d 222, 226 (4th Cir. 2015).” Billups v. City of
Charleston, S.C., _F.3d _, 2020 WL 3088108, *5 (4th
Cir. June 11, 2020).

In this case it is undisputed that the Act burdens
protected speech. Inasmuch as the Act burdens speech,
the next step is to determine the “applicable level of
scrutiny- that is, intermediate or strict,” which depends
on whether the Act imposes content neutral or content
based restrictions on speech. Id. at *7.

As the defendants admit, the Act 1s both content
based and speaker based, which traditionally involves
strict scrutiny. The defendants, however, contend that
the fact that lawyer advertising is commercial speech
waters down the protection to be applied.

In Fusaro, supra, the Fourth Circuit noted that the
First Amendment:

has given rise to a complex array of legal
protections for free expression, which the courts
have flexibly applied in a variety of
circumstances. Those precedents establish that
the First Amendment protects speech along a
spectrum, so that “[llJaws that impinge upon
speech receive different levels of judicial
scrutiny depending on the type of regulation and
the justifications and purposes underlying it.”
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See Stuart v. Camnitz, 774 F.3d 238, 244 (4th
Cir. 2014).

At one end of the applicable spectrum,
“regulations that discriminate against speech
based on its content are presumptively invalid”
and are usually subject to strict scrutiny. See
Stuart, 774 F.3d at 244 (internal quotation
marks omitted). That is, such regulations must
be “necessary to serve a compelling state
interest” and “narrowly drawn to achieve that
end.” See Simon & Schuster, Inc. v. Members
of N.Y. State Crime Victims Bd., 502 U.S. 105,
118 (1991). “Laws that burden political speech”
are also generally subject to strict scrutiny. See
Ariz. Free Enter. Club’s Freedom Club PAC
v. Bennett, 564 U.S. 721, 734 (2011). Further
down the spectrum, “areas traditionally subject
to government regulation, such as commercial
speech and professional conduct, typically
receive a lower level of review.” See Stuart, 774
F.3d at 244 (internal quotation marks and
alterations omitted). Within that spectrum, the
federal courts have employed various multi-
factor tests designed to achieve an
“Intermediate” level of review that can be
sensibly applied in a range of contexts. See, e.g.,
id. at 249-50 (applying “heightened intermediate
level of scrutiny” to statute that incorporated
both content-based speech restriction and
“regulation of the medical profession”).

930 F.3d at 248-49.
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In National Institute of Family and Life
Advocates v. Becerra, 138 S.Ct. 2361, 2371 (2018),
the Supreme Court held that laws which target speech
based on 1its content “are presumptively
unconstitutional and may be justified only if the
government proves that they are narrowly tailored to
serve compelling state interests.” (citing Reed v. Town
of Gilbert, 576 U.S. 155, 163 (2015). This stringent
standard reflects the fundamental principle that
governments have “no power to restrict expression
because of its message, its ideas, its subject matter, or
its content.” (citing Reed, in turn quoting Police Dept.
of Chicago v. Mosley, 408 U.S. 92, 95 (1972)).

By compelling individuals to speak a particular
message, state mandated disclosures “alter the content
of their message.” Becerra, at 2371, citing Riley v.
National Federation of Blind of N.C., Inc., 487 U.S.
781, 795 (1988); Turner Broadcasting System, Inc.
v. FCC, 512 U.S. 622, 642 (1994); and Miami Herald
Publishing Co. v. Tornillo, 418 U.S. 241, 256 (1974).

When a statute is designed to impose a specific
content-based burden on protected expression, it
follows that heightened scrutiny is warranted, Sorrell
v. IMS Health, Inc., 564 U.S. 552, 565 (2011). “The
First Amendment requires heightened scrutiny
whenever the government creates ‘a regulation of
speech because of disagreement with the message it
conveys.” Id. at 566 (citing Ward v. Rock Against
Racism, 491 U.S. 781, 791 (1989)).

In Sorrell, the Court added that “[i]n the ordinary
case 1t 1s all but dispositive to conclude that a law 1is



App. 65

content based and, in practice, discriminatory.” Id. at
571.

In Billups, the Fourth Circuit noted that speech 1s
“protected even [when] it is carried in a form that is
‘sold’ for profit.” See Va. State Bd. of Pharmacy v.
Va. Citizens Consumer Council, Inc., 425 U.S. 748,
761 (1976); see also Sorrell, 564 U.S. at 567 (“While
the burdened speech results from an economic motive,
so too does a great deal of vital expression.”);
Adventure Commc’ns, Inc. v. Ky. Registry of
Election Fin., 191 F.3d 429, 441 (4th Cir. 1999)
(explaining that “profit motive on the speaker’s part
does not transform” protected noncommercial speech
into less-protected commercial speech). Billups, _F.3d
_, 2020 WL 3088108, at *7.

The Becerra Court noted that “[sJome Courts of
Appeals have recognized ‘professional speech’ as a
separate category of speech that is subject to different
rules.” 138 S.Ct. at 2371. They dismissed this
distinction, stating:

But this Court has not recognized “professional
speech” as a separate category of speech. Speech
is not unprotected merely because it is uttered
by “professionals.” This Court has “been
reluctant to mark off new categories of speech
for diminished constitutional protection.”
Denver Area Ed. Telecommunications
Consortium, Inc. v. FCC, 518 U.S. 727, 804
(1996) (KENNEDY, dJ., concurring in part,
concurring in judgment in part, and dissenting
in part). And it has been especially reluctant to
“exemp[t] a category of speech from the normal
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prohibition on content-based restrictions.”
United States v. Alvarez, 567 U.S. 709, 722
(2012) (plurality opinion). This Court’s
precedents do not permit governments to impose
content-based restrictions on speech without
“persuasive evidence ... of a long (if heretofore
unrecognized) tradition™ to that effect. Ibid.
(quoting Brown v. Entertainment Merchants
Assn., 564 U.S. 786, 792 (2011)).

This Court’s precedents do not recognize such
a tradition for a category called “professional
speech.” This Court has afforded less protection
for professional speech in two circumstances—
neither of which turned on the fact that
professionals were speaking. First, our
precedents have applied more deferential review
to some laws that require professionals to
disclose factual, noncontroversial information in
their “commercial speech.” See, e.g., Zauderer
v. Office of Disciplinary Counsel of Supreme
Court of Ohio, 471 U.S. 626, 651 (1985);
Milavetz, Gallop & Milavetz, P.A. v. United
States, 559 U.S. 229, 250 (2010); Ohralik v.
Ohio State Bar Assn., 436 U.S. 447, 455-456
(1978). Second, under our precedents, States
may regulate professional conduct, even though
that conduct incidentally involves speech. See,
e.g., id., at 456, 98 S.Ct. 1912; Planned
Parenthood of Southeastern Pa. v. Casey,
505 U.S. 833, 884 (1992) (opinion of O’Connor,
KENNEDY, and Souter, JdJ.).

138 S.Ct. at 2371-72.
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Against this background, this Court will turn to an
examination of the Act’s specific provisions. The Act
prohibits attorneys advertising with regard to
pharmaceuticals or medical devices from (1) presenting
an advertisement as a “health alert,” “consumer alert”
or the like; (2) displaying the logo of a government
agency in a manner that suggests affiliation; or
(3) using the word “recall” unless the recall was
ordered by a government agency or was the product of
an agreement between the manufacturer and a
government agency. The statute further states that
engaging in any of the above actions constitutes an
unfair or deceptive practice.

At this point in the analysis, the burden is on the
State of West Virginia to justify the restrictions. See
Reed v. Town of Gilbert, 576 U.S. 155, 163 (2016)
(“Content-based laws—those that target speech based
on its communicative content—are presumptively
unconstitutional and may be justified only if the
government proves that they are narrowly tailored to
serve compelling state interests. R.A.V. v. St. Paul,
505 U.S. 377, 395 (1992); Simon & Schuster, Inc. v.
Members of N.Y. State Crime Victims Bd., 502 U.S.
105, 115, 118 (1991)”), see also Doe v. Cooper, 842
F.3d 833, 845 (4th Cir. 2016).

In Doe, the Fourth Circuit stated that “[i]f the
regulation was adopted to burden disfavored
viewpoints or modes of expression, a court applies
strict scrutiny.” Giovani Carandola, Ltd. v. Bason,
303 F.3d 507, 512 (4th Cir. 2002). Conversely, if the
statute ‘was adopted for a purpose unrelated to the
suppression of expression—e.g., to regulate conduct, or
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the time, place, and manner in which expression may
take place—a court must apply a less demanding
intermediate scrutiny.’ Id. at 512-13; see also Texas v.
Johnson, 491 U.S. 397, 406-07 (1989).” 842 F.3d at
845.

The Doe Court added that “[t]o pass intermediate
scrutiny, a statute must “materially advance[] an
important or substantial [government] interest by
redressing past harms or preventing future ones.”
Giovani Carandola, Ltd. v. Fox, 470 F.3d 1074, 1082
(4th Cir. 2006). In addition, it must have the right ‘fit.’
That is, it cannot ‘burden substantially more speech
than is necessary to further the government’s
legitimate interests.” Ward, 491 U.S. at 799.
‘IIntermediate scrutiny places the burden of
establishing the required fit squarely upon the
government.” United States v. Chester, 628 F.3d 673,
683 (4th Cir. 2010).” Id.

Any restrictions must be:

1. Narrowly tailored to serve compelling state
interests. Becerra, 138 S.Ct. at 2371;

2. Justified without reference to the content of the
regulated speech. Billups, at *8,;

3. Leave open ample, alternative channels for
communication. Id.; see also Ward v. Rock
Against Racism, 491 U.S. at 791;

4. Have no less restrictive alternative that would
serve the State’s interest. Centro Tepeyac v.
Montgomery County, 722 F.2d 184, 190 (4th Cir.
2013) (en banc).
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Whether this Court applies strict scrutiny or
intermediate scrutiny, the above restrictions cannot
pass muster. First, the State cannot legislate certain
words or logos to be unfair or misleading any more that
the Legislature can make a rock into a pillow by means
of a statute.

While the State asserts that the need to avoid
misleading advertising is the justification for the
restrictions, the Act requires any advertisement to
state that the ad is a paid advertisement for legal
services and to identify the sponsor of the ad. The
plaintiffs do not object to these requirements which are
duplicative of the requirements of the Rules of
Professional Conduct.

In addition, lawyers are, of course, governed by the
West Virginia Rules of Professional Conduct. Rule 7.1
provides that “[a] lawyer shall not make a false or
misleading communication about the lawyer or the
lawyer’s services. A communication is false or
misleading if it contains a material misrepresentation
of fact or law, or omits a fact necessary to make the
statement considered as a whole not materially
misleading.”

It is important to note that in Bates v. State Bar
of Arizona, 433 U.S. 350, 374-75 (1977), the Supreme
Court observed that with respect to the professed
justification of the ban on lawyer advertising, “the
argument assumes that the public is not sophisticated
enough to realize the limitations of advertising, and
that the public is better kept in ignorance than trusted
with correct but incomplete information. We suspect
the argument rests on an underestimation of the



App. 70

public. In any event, we view as dubious any
justification that is based on the benefits of public
ignorance. See Virginia Pharmacy Board v.
Virginia Consumer Council, 425 U.S. at 769-770.”

In Sorrell, the Supreme Court states that “[t]he
State may not burden the speech of others in order to
tilt public debate in a preferred direction. ‘The
commercial marketplace, like other spheres of our
social and cultural life, provides a forum where ideas
and information flourish. Some of the ideas and
information are vital, some of slight worth. But the
general rule is that the speaker and the audience, not
the government, assess the value of the information
presented.” 564 U.S. at 578-79 (quoting Edenfield v.
Fane, 507 U.S. 761, 767 (1993)).

In addition, at this point, the State has failed to
demonstrate that it has actually tried less restrictive
alternatives, as required by Billups. In Billups, the
Fourth Circuit stated that “[ijln Reynolds, our Court
evaluated a Henrico County, Virginia ordinance that
banned panhandling and several other forms of
solicitation on all county highways. In reversing the
district court’s decision that the ordinance did not run
afoul of the First Amendment, we set forth the
evidentiary standards that a governmental entity must
meet to satisfy intermediate scrutiny. As it relates to
the narrow-tailoring requirement, we made clear that
‘intermediate scrutiny ... require[s] the government to
present actual evidence supporting its assertion that a
speech restriction does not burden substantially more
speech than necessary; argument unsupported by the
evidence will not suffice to carry the government’s
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burden.” See Reynolds, 779 F.3d at 229. And we
further explained that ‘the burden of proving narrow
tailoring requires the [government] to prove that it

actually tried other methods to address the problem.’
Id. at 231.” Billups at *10.

With respect to the disclosures required by the Act,
it is clear that under certain circumstances disclosures
may be required. “Under Zauderer, compelled
disclosure of commercial speech complies with the First
Amendment if the information in the disclosure is
reasonably related to a substantial governmental
interest and is purely factual and uncontroversial.”
CTIA - The Wireless Assoc. v. City of Berkeley, 928
F.3d 832, 845 (9th Cir. 2019) (citing Zauderer v.
Office of Disciplinary Counsel of Supreme Court
of Ohio, 471 U.S. 626 (1985)).

The Act’s required disclosures also cannot stand.
The requirement that the viewer or reader be
instructed not to stop taking medication without
doctor’s advice runs counter to the message which the
plaintiffs are striving to convey. In addition, such an
instruction is similar to the requirement held to be
invalid in Centro Tepeyac, which required that the
public be encouraged to consult with a licensed health
care provider. This disclosure is more professional
advice and opinion than purely factual and
uncontroversial. It is not a “purely factual” statement
to say: “Do not stop taking a prescribed medication
without first consulting with your doctor.” It is
indisputably medical advice or direction and not a
verifiable statement of fact that would be true in every
instance.
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Similarly, the requirement of informing the public
that a product remains approved by the FDA is not
reasonably related to the State’s interest. For example,
opioids remain approved by the FDA. There is little
State interest in informing the public of that fact in
light of the present opioid crisis. This Court believes
that whether such advice should be given is the subject
of controversy, making the disclosure inappropriate
under Zauderer and Becerra.

Based upon the foregoing, this Court finds that:
A. Lawyer advertising is protected speech;

B. The Act burdens protected speech;

C. The Act implicates the First Amendment;

D. The restrictions provided by the Act are content
based,;

E. The fact that the Act 1s content based implicates
strict scrutiny;

F. While the State may impose reasonable
restrictions to speech, in order to do so, the State
must demonstrate a compelling state interest;

G. If strict scrutiny is not appropriate, the State
must still demonstrate a substantial government
Interest;

H. Any restrictions must be narrowly tailored,
justified without reference to the content of the
regulated speech, leave open ample, alternative
channels for communication, and have no less



App. 73

restrictive alternative that would serve the State’s
Interest;

I. That, at this point in the proceedings, there
appear to be less restrictive alternatives to the
restrictions imposed by the Act;

J. That, at this point in the proceedings, the
required disclosures appear to violate the First
Amendment;

K. That, at this point in the proceedings, it would
appear that the plaintiffs are likely to prevail on the
merits.

In determining whether to issue a preliminary
inunction, this Court must apply the four part test set
forth in Winter v. Natural Res. Def. Council, Inc.,
555 U.S. 7, 22 (2008). A party seeking a preliminary
injunction must demonstrate that: (1) it is likely to
succeed on the merits, (2) it is likely to suffer
irreparable harm, (3) the balance of hardships tips in
its favor, and (4) the injunction is in the public interest.
Metro. Reg’l Info. Sys. v. Am. Home Realty
Network, Inc., 722 F.3d 591, 595 (4th Cir.2013) (citing
Winter, 555 U.S. at 20).

In this case, the Court finds that the plaintiff is
likely to succeed on the merits and that the Act in
question likely wviolates the First Amendment.
Furthermore, in First Amendment cases, the first and
second elements merge, because “irreparable harm is
inseparably linked to the likelihood of success on the
merits of plaintiff’s First Amendment claim.” Centro
Tepeyac, 722 F.3d at 190. The Supreme Court has
explained that “loss of First Amendment freedoms, for
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even minimal periods of time, unquestionably
constitutes irreparable injury.” Id.

In addition, the third and fourth Winter factors (the
balance of equities and the public interest) are
established when there is a likely First Amendment
violation. Id. at 191. “[A] state is in no way harmed by
issuance of a preliminary injunction which prevents the
state from enforcing restrictions likely to be found
unconstitutional. If anything, the system is improved
by such an injunction.” Giovani Carandola, Ltd. v.
Bason, 303 F.3d 507, 521 (4th Cir. 2002) (internal
quotation marks omitted). It also teaches that
“upholding constitutional rights surely serves the
public interest.” Id.

Contrary to the assertion of the plaintiffs, this
Court finds the Act’s provisions to be severable. See
North Carolina State Conf. of the NAACP v.
McCrory, 831 F.3d 204 (4th Cir. 2016).

Accordingly, this Court will GRANT Plaintiffs’
Motion for Preliminary Injunction and Incorporated
Memorandum of Law [Doc. 11]. The State of West
Virginia is hereby enjoined and prohibited from
enforcing the provisions of W.Va. Code § 47-28-3(a)(2),
(3), and (4), and (b) pending resolution of this action.

It is so ORDERED.

The Clerk 1s directed to transmit copies of this
Order to all counsel of record herein.

DATED: June 26, 2020.
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/s!/ John Preston Bailey
JOHN PRESTON BAILEY
UNITED STATES DISTRICT
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APPENDIX E

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 21-1684
(5:20-cv-00090-JPB)

[Filed: May 24, 2022]

STEVEN M. RECHT; ALESHA BAILEY;
STEPHEN P. NEW

Plaintiffs - Appellees
v.

PATRICK MORRISEY, in his capacity as
Attorney General of the State of
West Virginia

Defendant - Appellant

and

JIM JUSTICE, in his official capacity as
Governor of West Virginia

Defendant

N N N N N N N N N N N N N N N N N N N N
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CHAMBER OF COMMERCE OF THE UNITED
STATES OF AMERICA; ALLIANCE FOR PATIENT
ACCESS; WEST VIRGINIA STATE MEDICAL
ASSOCIATION

Amici Supporting Appellant
ORDER

The petition for rehearing en banc was circulated to
the full court. No judge requested a poll under Fed. R.
App. P. 35. The court denies the petition for rehearing
en banc.

For the Court

/s/ Patricia S. Connor, Clerk
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APPENDIX F

WEST VIRGINIA LEGISLATURE
2020 REGULAR SESSION
Enrolled
Committee Substitute
for
Senate Bill 136
SENATOR SWOPE, original sponsor

[Passed March 7, 2020; in effect 90 days from
passage]

Enr CS for SB 136

AN ACT to amend the Code of West Virginia, 1931, as
amended, by adding thereto a new article,
designated §47-28-1, §47-28-2, §47-28-3, §47-28-4,
and §47-28-5, all relating to prohibiting certain
deceptive legal advertising practices; defining
terms; setting forth prohibited legal advertising
practices; requiring disclosures and warnings
pertaining to prescription drugs and medical
devices; providing that engaging in prohibited legal
advertising practices or failure to provide required
disclosures and warnings constitute unfair and
deceptive acts under the West Virginia Consumer
and Credit Protection Act; prohibiting the use or
disclosure of protected health information for
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solicitation of legal services; providing that the use
or disclosure of protected health information
constitutes a violation of West Virginia health
privacy laws or the West Virginia Consumer and
Credit Protection Act; providing criminal penalties
for unauthorized use or disclosure of protected
health information; and clarifying that the West
Virginia Supreme Court of Appeals retains
authority to regulate the practice of law.

Be it enacted by the Legislature of West Virginia:

ARTICLE 28. PREVENTION OF DECEPTIVE
LAWSUIT ADVERTISING AND
SOLICITATION PRACTICES REGARDING
THE USE OF MEDICATIONS.

§47-28-1. Short title.

This article may be known and cited as the
Prevention of Deceptive Lawsuit Advertising and
Solicitation Practices Regarding the Use of Medications
Act.

§47-28-2. Definitions.
As used 1n this article:

(1) “Legal advertisement” means a solicitation for
legal services regarding the use of medications through
television, radio, newspaper or other periodical, outdoor
display, or other written, electronic, or recorded
communications wherein the advertisement solicits
clients or potential clients for legal services.

(2) “Person” means an individual or entity,
including, but not limited to: (1) Attorneys; (i1) law
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firms; or (i11) third parties who solicit potential clients
on behalf of attorneys or law firms, which pays for or
authorizes a legal advertisement that solicits potential
clients for attorneys or law firms under this article.

(3) “Protected health information” has the meaning
given such term in 45 C.F.R. 160.103 (2013).

(4) “Solicit” means an offer to provide legal services
regarding the use of medications by written, recorded,
or electronic communication or by in-person, telephone,
or real-time electronic contact.

§47-28-3. Deceptive legal advertising practices.

(a) Specifically prohibited legal aduvertising
practices.— A person engages in an unfair or deceptive
act or practice if, in a legal advertisement, the person
does any of the following:

(1) Fails to contain the statement: “This is a paid
advertisement for legal services.”;

(2) Presents a legal advertisement as a “consumer
medical alert”, “health alert”, “consumer alert”, “public
service health announcement”, or substantially similar
phrase suggesting to a reasonable recipient that the
advertisement 1is offering professional, medical, or
government agency advice about pharmaceuticals or

medical devices rather than legal services;

(3) Displays the logo of a federal or state
government agency 1n a manner that suggests
affiliation with the sponsorship of that agency;

(4) Uses the word “recall” when referring to a
product that has not been recalled by a government
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agency or through an agreement between a
manufacturer and government agency;

(5) Fails to identify the sponsor of the legal
advertisement; or

(6) Fails to indicate the identity of the attorney or
law firm that will represent clients, or how potential
clients or cases will be referred to attorneys or law
firms that will represent clients if the sponsor of the
legal advertisement may not represent persons
responding to the advertisement.

(b) Disclosures and warnings for protection of
patients. —

(1) A legal advertisement soliciting clients for legal
services in connection with a prescription drug or
medical device approved by the U.S. Food and Drug
Administration shall include the following warning:
“Do not stop taking a prescribed medication without
first consulting with your doctor. Discontinuing a
prescribed medication without your doctor’s advice can
result in injury or death.”.

(2) A legal advertisement soliciting clients for legal
services in connection with a prescription drug or
medical device approved by the U.S. Food and Drug
Administration shall disclose that the subject of the
legal advertisement remains approved by the U.S. Food
and Drug Administration, unless the product has been
recalled or withdrawn.

(c) Appearance of required statements, disclosures,
and warnings. — Any words or statements required by
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this section to appear in an advertisement must be
presented clearly and conspicuously.

(1) Written disclosures shall be clearly legible and,
if televised or displayed electronically, shall be
displayed for a sufficient time to enable the viewer to
easily see and fully read the disclosure or disclaimer.

(2) Spoken disclosures shall be plainly audible and
clearly intelligible.

(d) A person who willfully and knowingly violates
this section engages in an unfair and deceptive act or
practice in violation of §46A-6-101 et seq. of this code.

§47-28-4. Wrongful use or disclosure of protected
health information for solicitation of legal
services regarding the use of medications.

(a) Use or disclosure of protected health information
for legal solicitation. — A person shall not use, cause to
be used, obtain, sell, transfer, or disclose to another
person without written authorization protected health
information for the purpose of soliciting an individual
for legal services regarding the use of medications.

(b) Enforcement. —

(1) A violation of this section is a violation of West
Virginia’s health privacy laws or §46A-6-101 et seq. of
this code.

(2) In addition to any other remedy provided by law,
a person who willfully and knowingly violates this
section is guilty of a misdemeanor and, upon conviction
thereof, shall be fined not more than $5,000 or confined



App. 83

in jail not more than one year, or both fined and
confined.

(¢) Construction. — This section does not apply to
the use or disclosure of protected health information to
an individual’s legal representative, in the course of
any judicial or administrative proceeding, or as
otherwise permitted or required by law.

(d) Nothing in this section creates or implies
liability on behalf of a broadcaster who holds a license
for over-the-air terrestrial broadcasting from the
federal communications commission, or against a cable
operator as defined in 47 U.S.C. §522(5).

§47-28-5. Authority of judiciary or State Bar to
regulate practice of law.

This article does not limit or otherwise affect the
authority of the judiciary or the Lawyer Disciplinary
Board to regulate the practice of law, enforce the West
Virginia Rules of Professional Conduct, or discipline
persons admitted to the bar.

The Joint Committee on Enrolled Bills hereby
certifies that the foregoing bill is correctly enrolled.

Chairman, House Committee
Originated in the Senate.

In effect 90 days from passage.
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