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The mandate of this Court will issue to the Appellate Court on 10/31/2018.
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Today the following order was entered in the captioned case:

Motion by Petitioner, pro se, for leave to file a motion for reconsideration of
the order denying petition for leave to appeal. Denied.

Order entered by the Court.
This Court's mandate shall issue forthwith to the Appellate Court, Second |
District.

Very truly yours, -
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Clerk of the Supreme Court

cc:  Appellate Court, Second District ,
Attorney General of Illinois - Criminal Division
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2018 IL App (2d) 150650
No. 2-15-0650
Opinion filed March 6, 2018

IN THE
APPELLATE COURT OF ILLINOIS |

SECOND DISTRICT

THE PEOPLE OF THE STATE ) Appeal from the Circuit Court
OF ILLINOIS, ) of McHenry County.
o ) ‘
Plaintiff-Appellee, )
)
) No. 14-CF-939
. )
SCOTT PETERS, )  Honorable
- ) Sharon L. Prather,
Defendant-Appellant. ) Judge, Presiding.

JUSTICE SCHOSTOK delivered the judgment of the court, with opinion.
Justices Jorgensen and Spence concurred in the judgment and opinion.

OPINION
91 F oliowing a jury trial, the defendant, Scoﬁ Peters, was convicted of the attempted murder
(720 ILCS 5/9-1(a)(1), (b)(1), 8-4(a) (West 2014)) of three deputy sheriffs and was sentenced to
a total of 135 years’ imprisonment. On appeal, the defendant- argues that (1) he was not proved
guilty beyond a reasonable doubt of trying to kill one of the deputies, (2) the trial court did not
conduct a proper hearing on his motion under People v. Krankel, 102 1L 2d 181, 187-89 (1984),
" (3) the trial court did not properly question the jury pursuant to Peéple v. Zehr, 103 I11. 2d 472
( 1984); %4) he was denied his constitutional right to be present at all critical stagés of the trial,
(5) he was deprived of a fair trial by the State’s prejudicial élosing arguments, and (6) he was

deprived of the effective assistance of counsel. We affirm.
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12 . . LBACKGROUND |
93 Early in the morning of Oetober 16, 2014, McHenry County Sheriff’s Deputies Dwight
Maness, Khalia‘Satkiewiez,» and Eric Luna Went to the defendant’s residence in Holiday. Hills to
conduct a well-being check oh the.:cjefendant’s )life. The deputies arrived in separate vehicles -
and parked. on Hyde Park Avenue, about 300 feet frem the. residence, which had.a fence on the |
east side. | | o
| ﬁ Deputies Maness and Satkiewicz'went through a driveway entrance to the. front door of
the residence, while Deputy Luna went around te the eest side and rear of the house.. There was
a mintvan and a pick’-up'; truck 1n the dri;{eway-. " The house had glase hlock— windows. De'huty
Lune saw. lights on and. gn__ovement inside but c':ould_not see pedple..;- -Deputieé;_-‘Maness and

" Sé_\tkiewicz noticed surveillance cameras en the garage and neat the front door. The cameras’

moved wher the deputies moved. |

| 2 Deputies Maness an.dr Satkiewicz knocked loudly on the front-door. but did net receive .

i _ any. answer. From his position, Deputy Luna could hear them knockihg and what they were -

saying. They knocked again and still.did not receive an answer, but Deputy Satkiewicz noticed a:

blind in the window move. After the deputies knocked a third time, the defendant asked, “Who

is it?” The deputies' announced that they were McHenry County Sheriff’s deputies, and the
defendant replied, “What do you want?” When the deputies told the defendant that they were
there to check on his wife, he told them that there was no problem and that they needed to leave.

The deputies explained that they could not leave until they spoke with his w1fe The defendant

again told them that they needed to leave and that they could not come mto the house The

deputies responded that they would not leave until they spoke with his wife. That statement was
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met with silence for about 10 to 15 seconds. The defendant then told the deputies, “Come on
in.”
| g Deputy Maness asked the defendant if he was’ goihg to open the door. The defendant
again told the deputies to “come on in.” Deputy Maness was concerned that he was walking into |
an ambush, so he agéiﬁtold the: defendant that he needed to come outside. 'In response, the
defendant then said, “We’re going to do this, let’s do this. Airborne.” When Deputy Maness
- heard “Airborne,” he started to take cover and pushed Deputy Satkiewicz out of the way as
shooting erupted from inside the house through the door. Deputy Luna heard rapid gunfire and
ran to the front of the garzi_gc, takmg coifer between the rhhﬁvan and the garage door.

1[2 Deputy Maness wés shot in the lower part of his back. He went around é.yghicle and
_‘,\assed:_lp)eputy I;.una,~f‘Nho~ vwas_atv that Xehicle. -Deputy Luna, who could see-a silhouette of what-

~ looked like a man with a riﬂ.e'to the west side of the garage, told Députy Maneés to take cover, '
saw Deputy Satkiewicz with a_;r_iﬁ in'Be'f pants, and /El_j'en started ‘sllobtihg".' Deputy Méméss;called"
command to report that shots had been vﬁre.:d. He also 'requeéted two ambulahces becéuse'-bgputy

Satkiewicz told him that éhé had been hit. Deputy Luna s;aW_ a r_nyzzlé flash from the rifle that -
- the defendant BOinted;gopwn' the _<_irivéway toward"Peputy Eatkiewicz.' “From' behind -the van, -
“De.;;uty £®a Ered;gight .iﬁots at the.iieféndant».-»j | - - .. ‘.

98 - As Deputy Maness was trying to-return-to his-Squad— car; he was shot-a- gzcond time, in the- -
leg. The defendant called out, “I'm a'U.S. Army paratroopet, I hope you’re ready to die "cause I
am.” Deputy Maness crawled to a ditch and asked Deputy Satkiewicz for a tourniquet. Police

ofﬁcerHuerMo froﬁi the Island Lake Police 'Departmént had résponded to the scene, and he

“dragged Deputy 'M'aﬁéﬁ's'”ab(_)ut'2’00“f€étft’o ‘an 6pening in a fence.
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9 3 When Deputy Satkiewicz had turned to run from the front door, she could hear shots .
coming through the door. and glass breaking. After being ;hot in theieg as she neared the fence
by the _(éi‘,efendant’g%house,; Deputy Saﬂdeﬁdczv' f_ell'.but;’-_til‘en" got up tb/)run. - As she came to a
gadway,. she Eelt a bElet go by I}_e,rxhead..r S'he saw Deputy Maness running along the fence and
ia}wilirn igft‘s}lot ig_ the leg. By:the time she got to Deputy Maness’s car, the ﬁrian had stopped.
Deputy Satkiewicz said that she did not feel getting shot but that pieces of her leg were sglattered
g_hto her vest.” She heard Deputy Maness calliné for. her.tq geta tourniquet and knew that he
needed help. Officer Hueramo came and aséisted 'Deputy Manesé. .

910 After the shootiﬁg stopped, the poﬁéé set up a périmeter around the defendant’s house. -
The defendant was arrested later that eveﬁing as he was walking toward Cry_stal Lake near Smithv
Road and Route 176. The police tﬁen questioned h1m at the Mchenryv. County" deemméﬁt :
Center. The defendant stated that he believed that the people he shot were intruders. He stopped
sﬁooting once he realized that they were police. .He fled the scene because he was scared that he
would be killed. " |

1[91}4 . On November 6, 2014, the defendant was. charged with six counts of attempted murder
(720 ILCS 5/9-1(a)(1), (b)(1), 8-4(a) (West 2014)) for shooting at Deputies Maness, Satkiewicz,
and Luna. }ie was also charged with two counts of aggravated battery (id. § 12-3.05(e)(2)(i)
and five couﬁts of aggravated discharge of a firearm (id. § 24-1.2(a)(3)).

912 On ﬁpril 2, 2015, the itate gled an afrgended ,irldictment. As pertinent to this appeal, the
State fg?laced one .count that alleged that the defendant had attempted to murder Deputy
Satkiewicz ‘ny shootinghand causing severe bodily harm” \\vsgth two counts that aileged that the |
defendant had'attempted to murder Deputy Satkiewicz “by shooting her in th.e' leg causing severe

bodily harm” (count IIT) and “by shooting her in the chest causing severe bodily harm” (count

-4-
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V). On ApﬁL22, 2015, the State filed a agec_o_n_d(_a{nended /ir\ldictrnent in which count IV was
amended | to remove the language regardmg causation of severe b{odﬂ;;llarm

913 Between April 27 and April 30, 2015 the trial court conducted a jury trial on the charges
against the defendant. At the close of the trial, the jury found the defendant guilty of all charges.
The trial court subsequently denied defense ccunsel’s totion for a new trial as well as the
- defendant’s pro se motion for a new trial.

914 On June 25, 2015, following a sentencmg hearmg, the trial court sentenced the defendant
on five counts of attempted murder The trial court sentenced the defendant to two concurrent

terms of 55 years’ 1mpnsonment_ for his attempted murder of Deputy Maness,' two concurrent '

- terms of 55 years’ imprisonment for his attempted murder of Deputy Satkiewicz, and 25 vyears’

’ imprisonment for his-attempted murder of Deputy Luna. The trial court otherwise ordered the

sentences to run consecutively., Thus, the defendant was sentenced to a totai of 135 year's"
imprisonment. The trial court found that it cculdnotmente'r' sentences on any ‘d'f the other charges
under one-act, one-crime principles. Fcllowing the ‘trial court_’bs ruling, the defendant filed a__."
timely notice of appeal. |
715 - - II ANALYSIS

16 .. A Sufﬁ01ency of the Ev1dence asto Deputy Luna :
i[ lz * The defendant’s first contention is that he was not- proved -guilty--"‘.beydndj—a'reaso’nable‘ |
doubt of the attempted murder of Deputy Luna, because' the evidence failed to establish that the
defendant eitlier had the specific intent to kill Deputy Luna or knovﬁngiy fired a.weapon in |
Deputy 'Luna’é di'rection.v The defendant insists that the: evidence showed that}shots-were fired
only in the difection of Deputies Satkiewicz and Maness-siid it Depiity Liina had been on the

side of the house when the shooting began. After the shcoting» began,: Deput;' Luna came toward
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the front of the house and took cover behind vehicles parked in the driveway. As Deputy Luna
was not injured and Eere was ﬂ'm that any. shots were_-ﬁred 1n his. direction, the.

defendant insists, the evidence failed to establish that he attempted to murder Deputy Lunﬁ_ i L
1 g - It is not the prov,ince. of this court to retry the defendant. People v. Collins; 106 IIL. 2d
237, 261 (1985). The relevant questien is whether, “ ‘after iiewing the evidence in the light
most favorable to the prosecution, any rational trier of fact could have found the essential
elements of the crime beyond a reasonable doubt.” ” (Emphasis in original.) Id (quoting
Jackson v. Virginia, 443 U,S.'307, 319 (1979)). “The g_fﬁciency of t’lié evidence and the relative:
‘Xv_‘ei_.ght and e_r_edibility to be given the testimony of the witnesses are considerations within the
exclusive jurisdiction of the fact finder.” Pedple V. Ath,erton, 406 I11. App. 3d 598, 608 (2010).
The evaluation of the testimony and the resolution of any conflicts or ineonsistencies that appear
are also Wholly within the- province of the finder of fact. Collins, 106 Ill. 2d at 261-62.

Nonetheless, where the record leaves a reasonable doubt, a reviewing court must reverse the

- —— — oo

judgment.. People_v; Smith, 185 IIl. 2d 532, 541 (1999). A court of review has a duty to
carefully review the E_videpce and to reverse the conviction of the defendant when the evidence is
SO E_nsatisfactory as to ;aise a §gﬁous _doubt of the @fendant’s _guilt. People v. Estes, 127 Il
App. 3d 642, 651 (1984).

1] 19  To support a conv1ct10n of attempted murder, the State must establish beyond a
reasonable doubt that (1) the defendant performed an act constituting a “substantial step” toward
the commission of murder (720 ILCS 5/8-4(a) (West 2014)) and (2) the defendant possessed the
specific .intent to kill the victim (id. § 9-1(a)(1)). People v. Green, 339 Ill. App. 3d 443, 451
(2003). Because intent is difficult to establish with direct evidence, the specific intent to kill may-

be,.and normally is, inferred from the surrounding circumstances, such as (1) the character of the

-6-
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attack, (2) the use of a deadly weapon, and (3) other matters from which an intent to kill may be
inferred. Id. “ ‘Such intent rnay be inferred when it has been demonstrated that the defendant
voluntarily and willingly committed an act, the natural tendency of whjch is to destroy another’s
life.” ” Id. (quoting People v. Winters, 151 Iil. App. 3d 402, 405 (1986)). While the act of firing
a gun, without more, is not sufficient to prove the specific intent to Kkill, vcircumstances
demonstrating that the defendant acted with malice or a conlplete disregard for human life when
he dlscharged a firearm at another person support the conclusion that the defendant possessed the
specific intent to k111 People v. Petermon, 2014 IL App (Ist) 113536, 39 The fact that the
defendant falled to stnke anyone “could support an mference that he lacked the intent to kill. -

However, that fact also supports the alternative mference that [the defendant] 'was s1mp1y“

unsmlled and missed, his targets The decision as to which of competmg inferences to draw from”

the ev1dence is the respon51b111ty of the tner of fact.” Green, 339 1. App. 3d at 451 52."

1] 20. Based on the standard set forth in Green, we beheve that the State presented sufﬁc1ent ’

' evidence for a reasonable trier of fact to find the defendant gullty beyond a reasonable doubt of -

the attempted ﬁrst-degree murder of Deputy Luna The defendant clearly intended to kill

' Depu’ues Maness and Satklewmz when he used a rifle to shoot them though his front door The

Deputies Maness™ and Satkiewicz but ‘also included Deputy | Luna.' ‘Deputies Manés's“and; '

Satkiewicz did not fire any shots at the defendant. Deputy Luna, however, shot at him eight ',

e

tlmes The jury could therefore reasonably infer that the defendant’s comment “I hope you’re

ready to die ’cause I am,” whmh was made after several shots had been ﬁred at the defendant

- — — — m T T e TS

was dlrected toward Deputy Luna. The ev1dence also showed that the defendant ﬁred numerous' |

N Paraned .- e e e T v
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}jines ii_g)wn ,his .gvewe.y, near where Luna was positiened. “Although all of the defendant’s
shotsvmissed Députy Luna, poor Earksmanship is not a defense to attempted murder. /d. at 452..>.
1 ﬂ . The iigfendant illsists that, based on his military training, he was a gooa marksman and ‘
Squld lEvthit lzeputy I:Auna had he wanted to. Relying on People v. Jones, 184111 App. 3d 412,
430 (1989), People v. Thomas, 127 1l1. App. 2d 444? 456 (1970), and People v. Garrett, 216 111
App. 3d 348, 354 (1991), the defendant argues that, because he had the opportunity to kill
Deputy Luna but did not, he demonstrated that he Ecked the @uisit@tent to commit attempted
v ﬁrst-degree murder. We disagree. In Jones, 'Thorﬁas, and Garrett, the defeﬂdant had .ajclear.: v
6pportunity to kill the Vicliln, yet chose not to do so.. Jones, 184 Ill. App. 3d at 430 ({éfiewing
c\ourt rivgrsed attempted Eurder - conviction where defendant hit victim in the héad with the gun
and kicked him in the head, but.did not use the gun to murder him); Thomas; 127 11l App. 2d at
455-56 (conviction pf attempted murder Ea_gersed where d/efgndanf b_gd/gpport_:unjty to ’k\illv Xlﬁtnn
Eu gid not); Garrett, 216 1ll. App. 3d at 354 (reversing conviction of alt;empted _-rguilder whefe
ggfendant, thhough imed, éid' I}?t use wiapdn on- victim). ‘Again, whether the defendant
intended to strike Depufy Luna was within the Pgrview q(f_ the jury. Green, 339 Ill. App. 3d at |
451-52. We note that 'I)ﬂ)ul)_{ Luna did not make himself an easy target to hit as he was moving .
around and hiding beEind,vgh\icles. The fact that Deputy Luna was not shot by the defendant did
not establish that the defendant did not try to shoot him. /d. at 452.-
122, We also find unpersuasive the defendant’s reliance on People v. .Wagner, 189 Il1. App. 3d
1041 (1989), overruled on other grounds by People v. Mitchell, 241 11l. App. 3d 1094 (1993),
and People v. Trinkle, 68 Ill. 2d 198 (1977). In Wagner, the defendant shot a gas station "
attendant during a robbery. Wagner, 189 Ill. App. 3d at 1043. Although the trial court found |

that the defendant did not have the specific intent to kill, it nonetheless convicted him of

-8-
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attempted first-degree mﬂrder. The reviewing court r‘eﬂed the defendant’s conviction, finding
that, ahs_ent the‘ _in_tent toﬁill-, he could not be found guilty of atteﬂpted‘n_lurder. Id at 1046. In
Trinkle, the defendant shot at a tavern from the outside after he was refused service, and the
bullet struck a patron inside. Trinkle, 68 Ill. 2d at 199. The Illinois Supreme Court concluded
that the defendant _go__uid not be 'fo’u_nd guiity o_f attempted An_l_u_rder, because he di_d not act with the
speciﬁc intent to k kili ‘when he ﬁred at the building. See id. at 202-0'3; Here, unlike in Wagner
and Trinkle, there was evidence that the defendant did act with the spec1ﬁc intent to kill. The
| defendant told Deputy Luna that he hoped he was ready to. die and fired shots in his direction.

That was enough to esta_b_lish that he acted with the requiSite intent. See People v. Johnson, 331

IIl. App. 3d 239, 251 (2002) (“[e]vidence-that a defendant discharged a firearm in the direction

of -another»-individual-, either with malice or total disregard for human life; is-sufficient to-support: -

a conviction for-attempt_ed first degree murder”); People V. Sowewimo; 276 1ll. App: 3d 330,341 : o

(1995) (firing even one éﬁot at another person can be sufficient to demonstrate intent to kill for
attempted first-degree murder).

123 - o B. Krankel Inquiry

1]24‘*“ The defendant’s sécond contention on ‘appeal is that the trial couit'did not follow‘the

proper procedureé set forth in Krankel, 102 1ll. 2d at 187-89, when he filed a pro se-motion -

arguing that he had received the ineffective assistance of counsel: Relying on Peoplev. Jolly,
2014 IL 117142, and-People v. Fields; 2013 IL App (2d) 120945, the defendant argues that this
court must vacate the trial court’s ruling on his p‘ro'se motion and remand for further

. proceedings.

'1]’_  After the defendant was found” gullty by the jury, defense counsel filed a motion fora

new tr1a1 The tr1al court demed that motlon The defendant then ﬁled a pro se motion for anew

!
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trial. - He reiterated much of defense counsel’s posttrial motion but _added. numerous allegations
e

of ineffective assrstance of counsel as well as other errors not prev1ously alleged by counsel. -

1}26 On June 5, 2015, when the- defendant’s pro se motion was first presented to the trial

court, the prosecutor stated:

“Judge, it appears most of this was a cut and paste of what [defense counsel] filed.

And so we—I am not going to waste the court’s time.v We already addressed that. You

- already ruled upon that.. And I ask that you stay consistent with your rulirrg:

Judge, he then goes-on to essentially make: allegatiorrs against' [defense counsel].

And I thmk the court, as the triet of tlrese preceeding's, can. make- an independent
assessment of their ability and 'thedefense that they put on. I believe that he did. receive

- .. adetluate representation.
- There [sic] were matters of tri/a_l strategy.”

=

The ~p_ri)‘secutor/ggded Qne .particular claim made by the defendant, regarding the video of his
postarrest statement, but the trial court interjected, stating, “i don’t mean to cut you off or
interrupt you. I agree with you.” A-

1] 27 'Orr June 12, 2015, the trial court conducted a hearing on the defendant’s motion. The E

State did not participate in the heanng “At the close of the heanng, the trial court denied the

. P

defendant’s motion.

728  The purpose of a Krankel proceeding “is to  facilitate the trial court’s ful full consideration of
h— TTTT—

a defendant’s pro se claims of 1neffect1ve assistance of trial counsel and thereby potentially limit

— —— p— e —

issues on appeal.” Jolly, 2014 TL 117142, §29. There are three ways in which the trial court

may conduct a preliminary Krankel hearing: (1) the court may ask defense/cc_)unsel about the

- -

defendant’s claims and allow counsel to “answer questions and explain the facts and

—_ —— . —_—
—

-10-
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circumstances surrounding” the claims, (2) the court may have a “brief discussion” with the

defendant about his»'claims or (3) the court may base its evaluation “on its knowledge of defense

—— ——

counsel’s performance at trial and the 1nsufﬁc1ency of the defendant’s allegations on their face

N

People v. Buchanan, 2013 IL App (2d) 120447, § 19. “[The State should never be permitted to
take an adversarial role against a pro se defendant at the preliminary Krank_el inquiry.” Jolly,
2014 IL 117142, 9 38. Because a defendant 1s not appointed new counsel for the preliminary
Krankel inquiry, the State’s participation, if any, should be de minimis. fd  If the trial court
determines that the cl.aims lack merit or pertain.to trial sttategy, the trialt cdurt may deny the
prn se metion. Peoplé . Moor%e;_20’7. 1L 2d 68, 77;78_(2003)v. However, if the atlegation‘s show
pessible ‘neglect of of the case new couneel shduld be appointed to assist in the motion. /d. at 78.

—ce, a—

th ‘manner-in- whxch fhe tr'a' ceurt conducted its K rankel 1nqu1ry is rewewed dﬂ nevo.- F‘ze ds,» :
2013 IL App (2d) 120945, 9 39. |
929 In Jolly, the State conceded that the trial court erred in permitting the State’s advefsad‘ial N
participatfen' in the preliminary inquiry: Jolly, 2014 IL 117142, 127. Thus, the Jolly court -

addressed whether the error was harmless beyond a reasonable doubt and concluded that it was

not.../d. ‘|H['3'1, 40. During ﬂle"prelgnﬁnary"inquiryi in Jolly, the trial court “permitted the State to _

_ ‘que'stion defendant and his-trial _vco‘u_nsel extensively ina mannef contrary to defendant-’ s pro se .
allegations of ineffective assistanceof-counsel-and‘»to solicit testimony-from his trial counsel that -
rebutted defendant’s allegations.” Id. 1920-21, 40. In addition, the State ‘_"presentedv evidence
| and argument contrary to defendant’s _claime and emphasized the experience of defendant’s trial -

eeunsel.’.’ Id._ 1]40’. - The supreme court therefere'feVersed -the“de.nial' of the def'endant’s‘posttrial : |

motion and remanded for a new préeliminary Krarikel heating. Id ] 48.

-11 -
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130 In Fields, at the preliminary Krankel hearing, the trial court permitted the State to argue
against, or otherwise rebut, _f'eac’:h of thé defendant’s claims of ineffective assistance of counsel. -
The §E§te aiso aigued _1{1 support gf defense c_:!(.)insél-.’s‘ lexplanations of h/1_§ _gﬁ:ﬁiohs- at the
defendant’s trial. Fieids, 2013 IL Ai)‘p (2d). 120945, 99 22, 41. 'This court found that the State
should not be an active - participant in a preliminary ’I_flankel’iilduiry. Rather, we determined, the
State should bé.limite& to a de minimis role in the preliminary Krankel inquiry, to limit the risl;
that the inquiry would be transformed into an adversarial proceeding with both the State and
defense éoun‘_sel_vopposing thé defendant. fd. 1 40. After reviewing the record, wg%c_,ln\g’_dg@: *
“Where the trial court, at various times, alldwed_lggt__h defense counsel and the State to
 assert that defendant’s claims warranted no further investi.gation, the hegrjng gh\angéd
from -one consistent with I/qukel and 1ts _p_rggeny to an .g{d\msarial IE;agLng where
defendant, Yilhoﬁt wi).l;\rjng hlfs\ng,I’ﬁ tc‘)ﬁlzg regte:sented, was forced, unrepresented, »,;9:,
argue the ly‘erifs‘pf his cvkii;ns..” Id |41.
Thus, we reversed the denial of the defendant’s motion and remanded for a new_preliminary
inquiry before a different jggige and th_hgut the SLa_tg’_s adversarial pmation. Id §42.
131 _Here, unlike in Jolly and Fields, the State did not take an adversarial role in the Krankel
hearing that the trial court conducted.- Rather, the State’s participation was limited to statements
made one week prior to the hearing, when it informed the trial court that it.cqnsidered the
.defendant’s complaints against his attorney to be on matters of trial strategy. The defendant

argues that this comment warrants a new hearing on his motion because the comment improperly

biased the trial court against him. We disagree. The State’s comment rose only to the level of

q38.

-12-
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932 C. Jury Questioning Pursuant to Zehr

133 The defendant’s third contention on appeal is that'hé was deprived of a fair trial before an

impartial jury when the trial court improperly phrased the final question it asked the jury under

Zehr. The defendant argues that-the trial court’s improper phrasing caﬁsed the jurors to Be
. biased against him when he chose not to 'exerciée his right to testify. The State responds that the

defendant has forfeited this issue because he did not raise it at tial. }
134 To preserve a purported error for consideration by a reviewing court, a defendant must
object to> the error at trial andv raise the error in a posﬁﬁal motion. People v. Belknép, 2014‘-1L.
117094, q 66. Failufe tb do either results 1n forfeiture. There.vis, howeVer, _.a_ Well-e'sta-bli_shéd '

- exception to that principle. Illinois Supreme Court Rule 615(a) provides that insubstantial errors

“shall-be disregarded”-but that-substantial or what have become known as plain errors “may -be

noticed,aithough they were not Brought to the attention of the trial court.” IIl. S. Ct. R. 6.15(5)'.
(eff. Jan. 1, 1967). As the language of the rule indicates, a reviewing court may exercise
discretion and excuse a defendant’s pr()cedur_al default. People v. Clark, 2016 IL 118845, q 42.

Our supreme court has traditiOnaIIy identified two instances when it is appropriate to do so:

“(1) when a clear or obvious error occurred and the evidence is so closely balanced that the error

alone threatened to, ﬁp the scales of justice against the. defendant, regardless-df the seriousness of

the-error; or (2) when a clear or ‘obvious error occurred and that error-is'so serious that-it 'affecteﬁ‘"

the fairness of the defendant’s trial and challenged _fhe integrity of the jgcﬁ_cial process, regardless

———— oy,

/gf the

——

cloée_ness of the evidence.” (Internal quotation marks omitted.) Pe_opleAv. Sebby, 2017 IL -
119445,948.
{35 The initial analytical step under either prong of the plain etror doctrine is determining

whether there was a clear or obvious error at trial. Id. §49. Here, the parties dispute whether the
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trial court violated Illinois Supreme Court Rule 431(b) (eff: July 1, 2012). That rule requires the
trial court to ask potential jUré\l's whether they L.mderfstandv and accept thc-four Zehr principles.
See id. :The Zehf-'principle at issue is that the defendant has the right not to testify. The tnal
court conveyed this information to the jurors by questioning them whether they accepted that it ».
could not be held ﬁgains_t the defendant if he ‘@” to testify. The defendant insists that the trial

cogn s use of the word “fails” had a negative connotation as it cgllzf:yed to the jury that the |

defendant was not doing something that he should have been doing. The State counters that, in

context, the trial court’s use of that term was not inappropriéte. FT_hé -State'also maintains that the
trial coﬁn’s question was sufﬁcieﬁt as the court d(lg__ ngilxa\ﬁ to use any | part_i&a;rllaggl_l‘agg to
convey the Z’e_@j principles. See People v. Blankenship, 406 I1l. App. 3d 578, 583 (2010). -

936 We agree with the State. In questioning .the. jury, the trial cdurt explained that “every -
defendant has a constitutional right not to testify and the jury may not draw any inference of guilt-

A if the defendant /fgilg to te&tify.” In context, we believe, the trial court was informing the jury
that the defendant was exercising his constitutiona.l right if he gf:aﬁl to testify. The triai court’s
phrasing of this question was not improper as lt_ was égn_sjst\ent w'ih Zehr.

‘ﬂﬂ However, even if we were to construe the trial court’s usé- of the term “fails” as error,
such an error does not rise to the level of plain error.. Under the two-prong plain error analysis,
only the first prong—that the evideﬁce was so closely balanced that the error alone severely
threatened to tip th; scales of justice—can apply unless the defendant can demonstrate that the
trial court’s error caused the jury to be biased. Sebby, 2017 IL 119445, 952 (“A Rule 431(b)

violation is not cognizable under the second prong of the plain error doctrine, absent _evidence

that the violation produced a biased jury.”). - Here, -the defendant does nothing more than
T e ——
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speculate that the trial court’s instruction might have biased the jury against him. Thus, the

seeond prong of the plain error analysis is not applicable.

7138  As to the first prong of the plain error analysis, the defendant argues that the evidence in
this case was closely balanced: The defendant restates his first contention—that his intent to kill -
Deputy Luna was not clear, because he did not even realize that Deputy Luna was on his

property The defendant also argues that the evidence was closely balanced as to Whether he

‘“__‘r/ 1

1ntended to shoot Deputy Satk1ew1cz in the chest, as'the bullet that struck her there mlght have

——— ,\/\s————v

ricocheted from one that hit her in the leg.

139 The evidence m t_his‘ease was _rlot closely balanced. The defendant clearly shot at all
_ three deputies, and his:intent' to kill them could be readily inferred from the circumstances. As

prevrously u1scussed L defendant’s act of ouOth'lg toward Deput y Luna Luna whﬂe statmg that he

hoped he was “ready to die” clearly showed the defendant’s 1ntent to kill Deputy Luna. Further

e ——

shots at Deputies Maness and Satkiewicz as they were tryrng to ﬂee there was ample evidence

P B A Py ———

of his intent to kill them. That the defendant might not have intended to strike Deputy
Satkiewibz in her chest in no way diminishes his potentially lethal conduct directed toward the ™
deputies. - |
140 - - - D.Constitutional Right to Be Present at Trial
141 The defendant’s fourth corrtention on appeal is that his constitutional right to be present at
~all critical stages of the trial was vrolated .when the trial court ordered him to be removed from
the courtroorﬁ-on the second day of trial after he loudly porripMpla’ihed about ne'e'ding'to see a.

doctor.

———
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1 i%a In response, the State argues that the defendant’s behavior throughout the proce_edings

shows that he consistently faked or exaggerated his ailments. The State points to a J anuary 2015

———

’W which indicated that the defendaht_had a tendericy to complain and -
magnify illness. The State also notes that, prior to trial, the defehdant was ‘using a wheelchair

even though he did not need to." The State therefore filed a motion for the defendant to be:

R N T —

ﬂlgrgd to walk jgjo the courtroom rather ﬂnbe_lggy_g_ht inbya WME :

w At a hearing on that motion, Deputy McKenzie testified that he arrested the defendant on
October 16, _2014,,the day of the shooting. The defendant was walking along the road and did =
not appear to be limping, _]_)i_’Kl__I’n’, whé provided care for the dcfend_ant at the McHenry Couﬁty
jail, testified that h_e had examined the defendant séveral times, _ulcl\wdlng after fhe defendant had.
| fallen in the fﬁwef and complained of knee pain. ‘ngﬁmmo\ld(:@&wwgdnoﬁa@g
injury. In exémining .fhe defendant, lwww, :
to the extent thét-hé should be in a wheelchair full-time. Dr. Kim told the defendant many times
tﬁat,.if he continued to use a wheelchair, his leg muscles would atrophy and that would make it
more likely that he would need a wheelchair‘ in the future. At the conclusion of the hearing, the
trial court ordered that the defendant be given a cane or walker fqr the purposes of entering and
leaving the courtroom. |

744  On the morning of April 29, 2015, the day at issue, the defendant was found lying on the
floor of his jail cell 'when officers a_;rived to get him dressed in street clothes and take him to
court for that day’s trial proceedings. The defendant was screamihg about pain, and he resisted
efforts by the officers to get him into a wheelchair and get him changed for court. When officers

were unable to get him to settle down or get him dressed, they called the jail nurse. The
T~

‘defendant, accompanied by a couple of the officers and the nurse, was later wheeled into the

-16 -
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courtroom outside the presence of the jury. The trial court then conducted a hearing to determine
whether the defendant was unable to attend the trial due to a medical problem. -

‘|u§ Nurse McKay stated that she was a w with the jail and that she had

examined the defendant that morning. She had received a note -thét the defendant was acting ill.
She examined the defendant’s abdomen and found no medical problems, other mw_
Ww_ﬁm She believed that he hadlbeen trying to force
himself to vomit, which might have made hie muecles tender. She examined the garbage can in
lﬁs cell and founci no evidence that he had vomited. She found ne medicel evidence tha’e Woeld

-

explain the defendant’s behavior that morning.

946 After hearing McKay’s testimony, defense counsel stated that he believed that the: |

defendant was feigning-illness -alﬂd--{hat~he—-wa_s~:ready--to-proe_eggiv‘githjig}i - The trial-court-then -

T A atT ey

stat'ed.fh_at it belieiked that the defendant was faking- an illness and th_at his behaviof constituted a-
refusal to participate that would waive hlS constitutional right to be pfeserit.l While the trial court

was making its comments, the _defe'ndant' interrupted it eight times; arguing that he"needed to see -
a doctor. The defendant was removed from the courtroom. |

| ﬂﬂj Elght 'vv'itnese'és _j:hen teStiﬁed that mommg ir_x the c!efe?l_dant’s absence .Aft’e'r the’ li_l'nch 7' o
_ recess, tlli Sizite‘-jn_fﬁr’_.mqed t_he tria_l. court that fchere were two videos from the jrail' that mbrning -
“that :'ShOWed"f the defendant “LfLe_igr\ﬁng’-’“i/lhgss.‘ Portions of ‘the _\Li_cle& were. ‘thergngg and
Eg’r@ted 'by the prosecutor. After viewing those videos, the tnal court reiterated its fmdiﬁg that

the defendant’s behavior was “M]Mly_unaccegtable [and] was in m qt@@le to
'ailz’_'_i’lﬂﬁis-”ﬂ The trial court theﬁ found that, as the defendant was no'w ;‘cahn and eollecfed,7; the :
trial ‘would proceed with him present..

e T
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148  Ast the Ei_efe’n\dantrackrrl_owledges, he did not raise this issue at trial or in a posttrial motion.
;fhus, the defendant is not entitled to any relief unless we find that the trial court’s decision to
continue the trial in his absence constitqted pléin error. See Belknap, 2014 IL 117094, 9 66.

149 A defendant has a fundamental right to be present duﬁng the testimony of witnesses
against hirﬁ, whiéh implicates a defendant’s sixth amendment confrontation rights. Pebple V.
Escalante, 2v56.Ill. App. 3d 239, 245)_(1994). A défendant can, however, Mt to be
.p-resent by i)El’Ilg Yil_ugtinly absent. See People v. Smith, 188 IIl. 2d 335, 341 (1999).
Furthermore, a defendant can‘ lose his right to be present if, aﬁer he has been warned by the
judge that he will be removed if he continues his disrupfive behavior, he nevertheieSs insists on
conducting himself in a manner so disorderly, disruptive, and disrespectful of the court that his
trial cannot be carried on with him in the courtroom. Hlinois v. Allen, 397 U.S. 337, 343 (1970).
A trial court’s decision to continue the tnal in the defendant’s ébsence ‘will not be disturbed
absent an abuse of discretion. Id. (“[T]rial judges confronted Wim disruptive, contumacious,
stubbornly defiant defendants must be given sufﬁcient. discretion to meet the circumstances of
each case.”); see also People v. Justice, 349 IIl. App. 3d 981, 988 (2004) (trial court’s decision to
accept a defendant’s waiver of his right to be present is reviewed under the abuse-of-diﬁcretion
stax}dard).v _

q 50 Here, we do not believe that the trial court abused its discretion when it continued the
trial in the defendant’s absence: Although the defendant insisted that he was in too much pain to

attend his trial, McKay contradicted his protests, stating that she had examined the defendant and
% e

—

however, would not explain his laments of pain. As such, she essentially concluded that the
7 “\——’"’W
defendant was ting any pain he was in. Such a conclusion would be consistent with the

foupd nothing wrong with him other than a preexisting hernia condition. MlhOpf_
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WCal evaluationhthat indicated a tendency to exaggerate his level of pain\.
Such' a conclusion would also be consistent with Dr. Kim’s testimony ftornan earlier hearing
that there was no medical support for the defendant’s claim ww
attend the cow@s&ngs. Based on all of this evidence, the trial court did not ‘abu:se v‘i‘ts
discretion in determining that the defendant was physically‘ able to attend the trial and that his -
insistence to the contrary reflected his voluntary decision_not to be there. Accordingly, we-ﬁnd
no error, muoh less any plain error.

F1I 51 The defendant insiets that we need not defer to the trial court’s credibility determination

regarding McKay’s testimony, because this court can review the DVD of the moming in.

e \/—-—-—\.~
questlon that shows the defendant’s protrudmg hernia and reflects how much pain he was in. We
W*_wa//—’

leject thls -argument: for two reasons. First, we rev1ew the l.l'la.l cour"s demsmn oa_ggcl on what the 3

R

trial court had before it at the time. See Palmros v. Barcelona, 284 Il App. 3d 642, 645,(1996)

(reviewing court will not consider evidence not before the trial c'onrt)“. W

[t47) have the DVD at that time: . Because the trial court did not have access to that DVD, that,
jr [ Tare T VLY a4 a e IOt Aav 4 n Hd

recording cannot now be used to find that the trial court abused its discretion in determining that

the défendant had waived his right to be present.

952 Second, even if we were to engage in such an analysis, we would not disturb the trial . '

court’s decision. The DVD does not conclusively establish how much pain the defendanﬂ‘as in.

To rely exclusively on the DVD would require this court to overlook McKay’s testimony as well
as the other ev1dence that the defendant had a propensity for feigning illness and exaggeratmg
his pain. That we decline to do. ( Joqufts +e<7‘r,3mw )

‘H 53 We also note that the defendant claims that his attorney ,_d_ no rlght to waive the

defendant s presence at tnal Although that is true (People V. Mallett 30 Ill 2d 136 142
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(1964)), that principle is not relevant to the oase at bar. Here, it was the. defendant’s actioné
aloneﬁnot his attorney’s—that caused him to be absent from his trial. - |
154 . : . E Prosecutorial Comments

955 vThe defendant’s fifth contention _ovnvappeal is that he was deprived of é,fair trial when the
State made improper statements during closing argument. J

9156 At the close of the evidence, .the' vprosecu'tor. argued: “I think everybody in this co_urtfoom
knows how I feel, but .now it’s your turn.” He then described the defendaht as “John 'Wayne over |
here draped in the American ﬂég” and toid the jurors that Deputy Maness gavev; his “full measure
of devotion to you ***.[in the] :_biood be spilled in the service of the line of duty.” He showed
the jurors'DcP“fy Satki_éwicz’s vésf, telliﬁ_g the juroré that shevv-vavs SHot iﬁ the chest through‘th'e.
house door. Referfing,to the defendant’s statement to ‘the policé: tﬁ'at he thought that he was -
shoofing at intruders, the prosecutor called the defendant a “lying liar” and argued that the.
defendant was “lying through his teeth. He’s minimizing, he’s fobﬁcating, he’s fibbing. He;s a -
lying liar. _Thot’s what he is. Don’t believe a word he says.”. He ,argue(:i‘ that tho defendant shot -
in Deputy Luna’s direction, saying, “le{af’s not that big of a driveway, folks. *** He’s right in
the line of fﬁe.” o | |

ﬂ 57 Inhis closing argument, defeose counsel :concludedbhisremarks ‘oy‘saying:

“Pm going to ask you to carefully review all of this. This is a lot. I understand
this. But carefully review this. ’Examine all the photographs, all of these photographs,
everythjng.. *#* Look at all the physical evidence that you’re provided right now bofore
you come to your conclusion. Listen again to testimony. vGo through that video again

that you saw.
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158

And after you received the jury instructions from the judge and the judge asks you

to go and deliberate, I ask that you hold the prosecution to their burden. Hold them to it

and return a verdict of not guilty.” . -

In rebuttal, the prosecutof began his comments by stating: - -

“Just because they tell you something is significant, because they téll you to comb
through this evidence over and over again: You don’t have to if ydu don’t want to, ladies
and gentlemen‘;

Ladies and gentlemen, this one is not even close.’ .The-weallth of evideﬂce, the

mountains.of evidence we.’vev'p'resented pointsonly one way; that’s guilty.”

The prosecutor added, “we dldn t select 14 dummles * He told the j Jurors that the defendant shot

' Deputy Satkiewicz i in the chest saymg you saw- tne vest,” and 'hé argued that the defendant.;

l“kept trackmg” the deputles

59

~ the defendant’s conviction, a néw trial should be granted. [Clta’uon]”

In People V. Wheeler, 226 il 2d 92, 123 (2007), our supreme éouﬁ Stated:
- “Prosecutors- are afforded wide latitude in - closing argument. [Citation.] In

reviewing comments ‘made at closing arguments, this court asks whether or not the

"7 commerits engender substantial prejudice against a defendant such that it is impossible to

- say whether or not a verdict of guil_t-res'u_ltéd_ from them. [Citation.]  Misconduct in

closiig afgiftient i§ substantial and warrants reversal and a néw frial if the ixnpfqper
remarks cons_timted,_a material factor in a defendant’s conviction. [Citation.] If the jury

reviewing court cannot say that the proseCuto'r s 1mpr0per remarks did not 'cOntribute to

221 -
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As the defendant did not object to any of the State’s comments at trial or specifically complain
about any of them in his posttrial motion, we consider only whether those comments constituted
. plain error. See Peoplé v. Johnson, 220 11. App. 3d 550, 560561 (1991).

160 We believve that two of the prosecutor’s comments that the defendant complains about
were improper. First, the i)rosecutor’s comrhent, “I think everybody in this courtroom knows
how I feel,” reflects a personal opinion that our courts have repeatedly denounced as improper.
See People v. Emerson, 122 1ll. 2d 411, 434 (1987). Second, the prosecutor’s statement that
Deputy Maness f‘spilled blood” in thelline of duty was improper as it appealed to the jury’s .
sympathy for the victim, particularly based on his status as ah police officer. See People v.
Rebecca, 2012 IL App (2d) 091259, 183 (remark‘ improper where sole purpose was fo evoke:
sympathy for victim). Nonetheless, although we consider the above remarks intemperate and
improper, the record indicates that the jury was instructed to consider only the evidence at trial
and to disregard any statements hade in closing argument that were not based on the evidence.
In view of the entiré record and the overwhelming evidence of defendant’s guift, we cannot say
that the two improper comments either constituted a mat_erial factor in the defendant’s
convictions or otherwise deprived him of a fair trial. See People v. Johnson, 114 I11. 2d 170, 199
(1986). . |

Y61 The other comments that the defendant complains about were not improper. The
_prosecutor’s sarcastic description of the defendant as “John Wayne k%% draped in the American
ﬂag"’ was within the latitude afforded proéecutors. See People v. .Banks, 237 1ll. 2d 154, 183
(2010) (“The wide latitude extended to prosecutors during their closing remarks has been held'to
include some degree of both sarcasm and invective to express their points.”). The prosecutor’s -

comments that the defendant shot in the direction of Deputy Luna and that Deputy Satkiewicz
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“was shot in the chest were all fair characterizations of the evidence. See People v. Henderson,
2017 IL App (1st) 142259, § 239 (prosecutor may comment on the evidence and any fair,
reasonable inferences). | | | |
962 We also find without merit the defendaht;s ergument that, because he did not testify -at
trial, it was improper for the State to comment on his credibility. Our supreme court has rejected
a similar argument. See People v. Kirchner, 194 111. 2d 502, 549 (2000); Péoplé v. Hudson, 157' |
IH. 2d 401, 443 (1993). In neither Kirchner nor Hudson did the defendant testify. Kirchner, 194
Ill.. 2d at 516; Hudson, 157 1ll. 2d at 421-22. In elesing argument, the State accused the
defendant of trying to _misdirect: Iand «“ ‘dupe’ » the juryv(Kz;r_c_hner, -.1_94- 1L 2dv at 550) or
presehtirig- a“ ‘laughable’ ” defense (Hudsbn 157 M. 2d at 442). The supreme. eouft held that
;he State 'S~ yomm\.nts were not unprcper—» because the State may challe ge th credibility-of a -
defendant_.- and the defendant s theory’ of defense- when' there is _ev1dence to: suppoft such’fl a “
éﬁéilérigé._ Kirchner, 194 111. 2d at 549; Hudson, 157 ni. 2dat443.

1[63 . Here, in his statement to the pol_ice. fellowihg his arrest, _the defehdaht‘ indicated that he
did not know that the .people_ he shot at were pelice'officers._ This was cohtradic_ted by Deputy

. Maness’s and Deputy Satkiewicz’s testimony that they identified themselve_s as police-officers-
when they first erﬁ:ountefed thedefendant It was»in reshehee to éhe Ade‘fendaht"s eeetement thet’
the prosecutor-asserted that the defendant was-a “lying liar.” As-the prosecutor’s argument was a
fair inference from the evidence it was not irhpfoper See Kirchner, 194 1L 2d at 549; Hudson,
157 11 2d at 443 see also People V. Manley, 222 11I. App. 3d 896, 910 (1991) (it 1 is not unproperv

for the prosecutor to call the defendant a “har” if conﬂlcts in the ev1dence make such an

assertion a fair inférence).. "
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T164 In‘ so ruling, we find unpersuasive the defendant’s re_liance. on this court’s decision in

People v. Mpulamasalga,' 2016 IL App (2d) 130703. In that case, we found that the State had

engaged in ﬁrosecutorial -misconduct by (1) using the alleged victim’s learning disability to -

confuse the jury as to whether she had consented to sexual contact with the defendant,

- (2) repeatedly vrefe.rring_ to- the defendant as a predator, (3) denigrating the defense expert,

(4) misstating -the -testimony of the State expvert,» (5 accusing defense coﬁn'sel of attempting to

create reasonable doubt by confusion, misrepresentation, or deception, (6) telling the jury to

disregai‘d the alleged Vigtim’s créss;examination that was favorable té the defendant, and

(7) sitting in the 'witness chair‘tov‘argue .that the alleged victim was _coufaggous while also
discussing the defendént’s credibility. Id. 1{1[ 107-13. ‘As to the last point, we stated:

| “[Dlefense counsel said in his opening statement that defendant would testify. Defendant

latér decidedrthat he would not testify. Whether intentionally or r;bt, by arguing. [the

alleged victim’_é] courage and then transitioning to defendant’s Cfedibility, the prosecutor

might have reminded the jury that defendant did not testify, especially when the argument

- was made'f.rom the witness chair. Indeed, the most troubling aspect of the prosecutor’s

- conduct was leaving the podium and sitting infhe witneés chair to argue the victim’s

credibility and cburélge and then discussing-defendant’s credibility. There is no question

that this tactic was designed to evoke sympathy for [the alleged victim] and disgust for

defendant.” Id §113.

965 Here, the présecutor did not make any of the type .of errors that we identified in -

Mpulamasaka. As most pertinent here, the prosecutor’s stat?:ments did not call attention to the

defendant’s deci‘sion not to testify. When viewed in context, the prosecutor’s description of the -

defendant as a “liar” was in response to the statement that the defendant gave to the police. As

-24-

B-)



2018 IL App (2d) 150650 |

explained above, that was not improper. See Kirchner, 194 111. 2d at 549; Hudson, 157 11l. 2d at
443. |

66 We also reject the defendant’s a.rgﬁment that the State improperly argued in rebuttal that
the jury did not have to look through all of the evidence. The defendant insists that the State’s
aigument misstated the jury’s obligation"tO'-consider all of the evidence'béfore 1t See People v.
Crossno, 93 I1l. App. 3d 808, 822 (1981) (etror for prosecutor to argue that jurors could believe
only the prosecutlon w1tnesses)

q 67 Taken in context, the prosecutor’s pomt was that the ev1dence of the defendant’s gullt
was S0 clear that reviewing everythmg over and over again” vgas unnecessary. - We believe that
the State’s argument was within the latitude aﬂ'ofdedg pro.‘secutors. See Wheeler, 226 Il1. 2d at
‘23 Moreove;, -even 1f Lhe co*nment Wa.S mproper ;he ev1dence was *10t oselybalanced and o
thus the. comment did not amount to plam error.

1] 68 - We also find that, because the evidence in this case. FWaS not closely balanced, and
because the prosecutor’s t§vo impropelf cqmménts hé.d minimal impact,' if any, on the jury, the
cumulative effect of the prosecutor’s comments did not deprivé the deféndant of a fair trial. See"

People v. Min’t‘éﬁ, 2015 IL App (Ist) 120958; 80 (as trial court’s errors hiad either a minor

impact or no. impact at'al_l;defe'ndant did not show that, taken together; they deprived him of a-

fair ‘trial). K

9 69 - : ~ F. Inéffect_ive Assistance of Counsel
170 The defendant’s ﬁnaﬂ' éonfcention on appeal is that ‘he was deprived of the effective
assigtanCe of édﬁﬁSel. Specifically, he contends thét hlS tnal édunsel was ineffectiire for failixig |

to“(li)'fﬁl'e a motion to dismiss one of the charges on speedy-trial grounds, (2) file a motion to™ ™

suppress his statements to the police, (3) object to improper closing arguments by the -
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prosecuﬁon," (4) object to- the trial court’s phrasing of the fourth Zehr questiorf, and.(S),object to
his removal from the courtroom when he was not physically able to be there. |
971 In order to succeed or.1 a claim of ineffe_c‘tive:assistance of trial counsel, a defendant must
satisfy the two-pronged test set forth in Strickland v. Washington, 466 U.S. 668 (1984). People
v. Enis, 194 __Il-l. 2d. 36v1, 376-77 (2000). The defendant must establish both that counsel’s
representation fell below an'ébjectivc standard of reasonableness and that there is a reasonable -
probabilify that, but for counsel’s errors, the outcome-of the proceeding would have d_iffefed.
People v. Little, 335 Ill. App. 3d 1046, 1052f-(2003). A reviewing court maiy dispose of an
ineffectiveness claim on the prejudice prong alone by _de;cemlining that the defendant was not
prejudiced by counsel’s representation.- People v Munson, 171 Ill.”2d' 158, 184 (1996). |

9172 - We first address the defendant’s argument that lﬁs counsel was 1ineffective fqr.failip_g to
seek to dismiss, on speedy-trial principles, count IV of th'e_-aménded' indiétrﬁent; charging the
attempted first-degree murder of Deputy Satkiewicz. The defendant notes that, in the original
indictment, he was charged with two counts of the attemptéd murder of Deputy Satkiewicz.
Coﬁnt III of that indictment alleged that he had shot Deputy Satkiewicz, causing Sevefe bodily
harm. In the amended indictment, count III alleged that he had shot Deputy Satkiewicz, causing
severe bodily harm by :shooting- her 1n the leg; count _IV.all_eéed, that- he .hadf:shdt' Deputy
Satkiewicz, causing severe bodily harm by shboting her in the chest. The defendant insists that,
bécause no legitimate reason existeci for not adding count IV and its factual basis to the original
charging instrument, count IV had to be filed within 160 days of the original charges. Because it
was not, the defendant argues that his counsel was ineffective for failing to move to dismiss that

charge.
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973 This issue involves the intefrelationshipbetween the speedy-trial rule (725 ILCS 5/1 03'_5
(West 2014)) and the compulsory-joinder rule (720 ILCS 5/3-3 (West 2014)). The speedy-trial |
rule provides, in pertinent part, that every defendant on bail or recognizance shall be tried within
160 days from the date he or she dem.and.s trial unless delay is occasioned by the defendant. 725
ILCS 5/103-5(b) (West 2014); People v. Hall, 194 illg 2d 305, 326 (2000). ;‘Any period of delay
- found to be occasioned by the'defend‘ant‘ tolls the applicable' statutory period.” Hdll, 194 111 2d.
at 327. Under the compulsory-Jomder rule, multiple charges against a defendant must be Jomed ’
1in a single prosecution-if the followmg three COI’ldlthl‘lS are satlsﬁed (1) the multiple charges are
known to the prosecutor when the prosecutlon begms (2) the charges are wﬁhm the Jurlsdlctlon
of a single court, and (3) the charges are based upon. the same act.. See 720 ILCS 5/3- 3(b) (West
2014) eople v: Quzgley, 83 Ill 2d 1 7 (1998) | S o
1} 74 The rules for tollmg the speedy-tnal perlod are more comphcated if the compulsory-.
" Jomder rule apphes ‘As our supreme court has stated:

« .‘Where new and'_a_dditional charges arise from the same facts as did the oﬁginal
- charges and the State had knowledge of these facts at the commencement of the

* prosecution, the timg within which trial is to begin on the new and additional charges is

" subject-to the. same . statutory limitation that is applied to the original charges.

-Continuahces ‘obtained m connection"with‘ the trial “of “the-original ‘charges% cannot” be
attributed to defendants Wlth respect to the new and additional charges because these new
al_ld_‘— édditional charges- were not before the court when those continuances were
| obtain‘é&.’ » People v.: thé’ps,’ 23 8”111. 2d 54, 66 (2010)'1 (quoting People V. Williams; 94

- Il App.3d 241,248-49 (1981)). "
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9 7_5; »_ “In other words, when the compulsory-joinder rule applies, a delay that occurs on the
original charge (or charges) and that is. attributable to defendantvwill not téll the speedy-trial .
period as to a subsequent charge (or charges), if the delay occ'urredv before the subsequent charge
was filed becausg .the subsequent charge was not before the court when the delay occurred.”
People v. Kazenko, 2012 IL App (3d) 110529, §13. In such a situatién, it cannot be assumed
that the defendant would have agreed to the delay if the new charge had been pendil_lg'. " Phipps,
238 11L. 2 at 67. | |
q 76_ | Thls issue hinges on whether the attembted ﬁrst-;legree murder charges alleging that the
defenda#t shot Deputy Satkicwicz- in the chest and the leg'- were new and eidditional chargeé 'to the -
oﬁginal attenipted first-degree murder charge alleging thati the ‘defendant shot Deputy Satkiewicz
causing severe Bodily harm. We review de novo the questiOﬁ of whether a subsequently filed
charge vis conSidéred “new and additional” under the rule m Phipps.
977 In Phipps, our supreme court observed that the purpose of the rule is to prevent trial by
ambush: - - .
- “[T]he rule, therefore, éenters bn whether the defendant had adequate notice of the
subsequent charges fo allow -.prepération of a defense. - The focus is on whethér‘the
.- -original- charging instrument. gave the - defendant sufficient. noticéi'df the subsequent
charges to prepare adequately for- trial on those charges. If the original charging
instrument gives a defendant édequate notice of the subsequent charges, the ability to
prepare for trial on those charges is not hindered in any way.  Thus, when the State files
- the subsequent charge, the defendant will not face ‘a Hobson’s choice between a trial
without adequate preparation and further pretrial - detention - to prepare -for trial.’

[Citation.] Rather, the defendant may proceed to trial on the subsequent charges with
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adequate preparation instead of being forced to agree to ﬁ.lrther delay. In those
circumstances, the rationale for declining to attribute to the defendant delays in
. connection with the or1g1nal charges does not-apply.” Id. at 67- 68

978  Phipps found that the original 1nd1ctment and the subsequent charging 1nstrument in that
case alleged the same conduct—that the defendant drove a motor yehicle under the influence of
alcohol and collided with another vehicle, causing the death of the victim. - Id». at 68. The
original indictment thus provided the defendant with the material allegations of the subsequent
information. The court also found it s1gn1ﬁcant that the two charges to be compared—reckless.
homicide and agg_ravated DUI—had essentially the sarne, elements and prov_ided the same
penalty.._ Id.  Phipps. therefore concluded that the aggravated 'DUI'charge. was not “new and |
| addltiona ” 7
reckless homicide charge ‘were also attrlbutable to h1m on the subsequent charge of aggravatedl'

DUI, and consequently no speedy.-tnal v1olat10n occurred. Id. at'70.'_
179 We note that our supreme court recently discus_sed the issue of compulsory joinder in
People v Staake, 2017 IL 121755. In that case, the defendant was-originally charged with

second-degree murder.  /d. 3. The State subsequently filed an amended information replacing

forf"peedy-t"ial--purposes‘— v.‘["rusw--any-'delay at“'rbutable to-the defendam on the-

the charge of second-degree murder with one -of first-degree murder. . Id..1{'}4..-4 On appeal, the.

defendant-argued that the charge of first-degree murder was subject to compulsory joinder to the
original charge. Because that charge was not timely filed, the defendant argued, it should be
dismis‘sed on speedy—trial grounds. Id. §28. The supreme court re_]ected the defendant s
argument The supreme court explained that both the original and amended charges alleged that

‘the defendant had committed” the identical conduct of killing the victim with” a knife. Id q40.

Both charges also 1nvolved the same elements as second-degree murder was not a lesser
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included offense of first-degree murder but rather “a lesser mitigated offense.” The supreme
court thcréfbre, concluded that the.amended i_nformation was not improper, bgcause the original -
informa_tion provided the: defénda_nt noﬁce -of the material . allegatioﬁs in the subsequent
ameﬁdments. Id .

780 Here, the amended 'indictrn“ent &id not include “new and additional” charges. Rather, the
émended indictment just provided more specificity. Instead ;)f alleging that fhe defendant had
shot Dépﬁfy Satkiewicz “causing severe bédily harm,” the amended indictment alleged that _thé
deféﬁdant had shot Deputy‘ Satkiewicz “causing severe bodily harrh’7 by shboting her “in the leg”.
'(coimt HI) and “in tﬁe che_st”_(count IV) ‘The amended charges did ﬁpt involve a differént_statute L
or -add any .eletnents. ‘ Moreoi{er, 'thé d’efc.enda‘m’c—j cannot successfully claim thaf the -amended
indictrnent created a “trial by ambush.” The defendant was awﬁe that he was being charged
w1th shooting Deputy Satkiewicz. His defense was that .he believed that he was ‘shooﬁng at an’
intruder, not a police officer. The fact that the State specified where the defendant shot Deputy
Satkiei#vicz had no bearing on his defense. 1d. g 42 (defendant not su'bj.ect‘ to trial by ambush .
where mﬁendédv information had no im;')act.on theory of self-defense). -
981 = We conclude that the aniended indictment did nqt include any new and additional
ché.rgeé. . The amended indictment therefore related back to ‘the. original indictment, and-any .
delayé attributable to the defendant on the'initial charges are also attributable‘ to him on the
amended charges. The defendant doeslnot argue any other basis for a speedy-trial violation in
this case. Thus, as no error occurred, defense counsel was not ineffective for failing to file a
motion to. dismiss on speedy-trial grounds. See id. §46; see also People v. Givens, 237 1. 2d
311, 331 (2010) (counsel’s failure to-file a motion does' not demonstrate incompetent .-

representation when the motion would have been futile). - -
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9 82 We next turn to the defendant’s argument that his counsel was ineffective for not filing a

motion to suppress the defendant’s statements as based on a Miranda violation. The defendant

contends that such a motion would have been successful because he did not sign a Miranda

waiver and his statements were .made only after he said that he could not afford a lawyer. The
defendant’s argument is contrary to United States Supreme Court precedent.»‘ See Davis v. United |
States, 512 U.S. 452, 459 (1994); North Carolina . Butler, 441 U.S. 369, 373 (1979). |

il 85 In Butler, the Supteme Court held that whether a defendant has waived hls Mirdnda

rights’ must be determined on the particular faets and circumstances surrounding that case,

including the.l background, experience, and conduct of the accused. Btztler, 441 U.S. at 373474.

The Supreme Court explained that, althoUgh an expl'ess written or"oral stat'ement of waiver is

~ strong proof of the validity of 4 waivet; it'is not hecessary to estabhsh a waiver. Id. at 373 In
Davis, the Supreme Court held that pohce may continue quest1on1ng a'suspect until he’ clearly

requests an.attomey. Davis, 512 U.S. at 459. .

984 Here, when inforrned of his Mz’randa rights, the defendant stated that he could not afford |
an attorney. The defendant then proceeded to answer the officer’s questions. The defendant’s

statement was not a clear and unequlvocal request for an attomey and thus was 1nsufﬁc1ent to

» 1nvoke his Miranda nghts See id.; see also Lord A Duckworth 29F.3d 1216 1240 21 (th Cir.

1994) (the ‘question, “I can’t afford a lawyer but is there any way I can get one?” lacked'the clear
implication of a present desire to consult with counsel and thus was not an unequivocal-request
for counsel). Therefore, the defendant’s subsequent statements were not given in violation of

Miranda. Davis, 512 U.S. at 459. Further, as the circumstances indicate that the defendant’s

- statements were knowmg and voluntary, the lack of a wntten waiver of his Mzranda rlghts does ﬂ

not estabhsh that he did not waive those rights. Butler, 441 U.S. at 373. Accordmgly, as the
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record indicates that the defendant did waive his Miranda rights, defense counsel was not

ineffective for not ﬁhng a motlon to suppress the defendant s statements as based on a Miranda -
violation. Givens, 237 Ill 2d at 331 |

785 The defendant also clalms that his counsel -was 1neffect1ve for not objecting to
(i 1mproper prosecutorial comments (2) the trial court’s phrasing of the Zehr. questlon
regardlng hrs decrsron‘ not to testify, and (3) his physical removal from court when he was in too
much pain to be there. However, as we have already addressed those underlying issues and

found no reversrble error, defense counsel was not meffectlve for failing to make those

“objections.  Munson, 171 Hl. 2d at 184. Moreover, as we find that defense counsel’s

representation did not constitute rneffectlve assistance as to any individual issue, we do not
believe that the cumulative effect of defense counsel’s representation deprived the defendant of a
fair trial. See People v. Doyle, 328 11l. App. 3d 1, 15 (2002).

186 - " L. CONCLUSION

787  For the reasons stated, the judgment of the circuit court of McHenry County is affirmed. |
As part of our j.udgment, we grant the State’s request that the vdefendant be assessed $50 as costs
for this appeal. 55 fLCS 5/4-2002(a) (West 2016_);_‘see.also People v. Nicholls, 71 111. 2d 166, -
178 (1978). |

988 Affirmed.
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