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Devi Smith, a pro se Michigan prisoner, appeals the district court’s judgment denying his
28 U.S.C. § 2254 habeas petition. The district court granted a certificate of appealability as to
Smith’s claims that his trial and appellate attorneys provided ineffective assistance of counsel.
This case has been referred to a panel of the court that, upon examination, unanimously agrees
that oral argument is not needed. See Fed. R. App. P. 34(a).

In 2011, a Michigan jury convicted Smith of two counts of first-degree murder, two
counts of torture, and possession of a firearm during the commission of a felony. Smith was
sentenced to a total term of life imprisonment without the possibility of parole. The Michigan
Court of Appeals affirmed, People v. Smith, No. 306574, slip op. at 1 (Mich. Ct. App. Nov. 27,
2012) (per curiam), and the Michigan Supreme Court denied Smith’s application for leave to

appeal, People v. Smith, 829 N.W.2d 203 (Mich. 2013) (mem.).

"The Honorable Joseph M. Hood, United States District Judge for the Eastern District of
Kentucky, sitting by designation.
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Smith filed a motion for relief from judgment in the trial court, arguing that his trial
counsel was ineffective for failing to present certain witness testimony at trial and that his
appellate counsel was ineffective for failing to raise trial counsel’s ineffectiveness on appeal.
The trial court denied the motion, concluding that Smith’s claims lacked merit and thus did not
meet the cause and prejudice standard under Michigan Court Rule 6.508(D). The state appellate
courts denied leave to appeal.

In 2014, Smith filed this § 2254 petition, raising three grounds for relief, which he later
amended to assert only one of his original three grounds: his trial counsel was ineffective for
failing to present certain witness testimony at trial, and his appellate counsel was ineffective for
failing to raise trial counsel’s ineffectiveness on appeal. The State argued that Smith
procedurally defaulted his ineffective-assistance-of-trial-counsel claim and that his ineffective-
assistance-of-appellate-counsel claim lacked merit. The district court bypassed the State’s
procedural default argument and rejected both of Smith’s ineffective-assistance claims on the
merits. The district court denied Smith’s petition but granted a certificate of appealability on his
ineffective-assistance-of-counsel claims.

We review the district court’s judgment de novo. See Newman v. Metrish, 543 F.3d 793,
795-96 (6th Cir. 2008). Smith’s ineffective-assistance claims are reviewed under the two-part
test of Strickland v. Washington, 466 U.S. 668 (1984). Strickland requires a defendant to show
that counsel’s performance was deficient and that counsel’s deficient performance prejudiced the
defense. Id at 687-88; see also Shaneberger v. Jones, 615 F.3d 448, 452 (6th Cir. 2010)
(“[Ineffective assistance of appellate counsel claims are governed by the same Strickland
standard as claims of ineffective assistance of trial counsel.”). “Judicial scrutiny of counsel’s
performance must be highly deferential.” Strickland, 466 U.S. at 689.

As an initial matter, the State argues that Smith procedurally defaulted his ineffective-
assistance-of-trial-counsel claim by failing to raise it on dire_ct appeal. We agree with the district
court, however, that judicial economy favors addressing the merits of the claim. See Lambrix v.
Singletary, 520 U.S. 518, 525 (1997). Because Smith’s ineffective-assistance-of-counsel claims

“are analytically linked” we must ultimately address the merits of whether trial counsel was



No. 17-1835
-3-

ineffective in order to determine whether appellate counsel was ineffective. See Mahdi v.
Bagley, 522 F.3d 631, 635 (6th Cir. 2008), as amended (July 7, 2008).

Smith’s convictions stem from his involvement, along with Derrick Smith, in murdering
Monica Botello and Percil Carson.' At Smith’s first trial, the jury convicted Derrick of murder
and torture but was unable to reach a verdict as to Smith, resulting in a mistrial. At Smith’s
second trial, he was convicted. |

According to Smith, the reason he was convicted in his second trial is that his trial
counsel failed to call two prosecution witnesses from the first trial, Jeffery Haugabook and Nina
Funchess, who he claims would have provided exculpatory testimony leading to his acquittal or
another mistrial.

At Smith’s first trial, Haugabook testified that he met Derrick at a Walmart, and that
Derrick invited him to participate in the robbery that led to Botello’s and Carson’s deaths, and
. that Derrick later admitted to committing the robbery.> Further, Haugabook testified that he did
not see Smith with Derrick either before or after the robbery. Similarly, Funchess testified that
she did not see Smith with Derrick before or after the robbery.

Smith has not demonstrated that Haugabook’s and Funchess’s testimony would have
benefited him. As the district court explained, he could not have used their testimony to
establish that he was never at the house where the crimes took place because he conceded to the
police and at trial that he was there, although he asserted that he left before the murders occurred.
Smith contends, however, that their testimony could have supported a theory that he was “merely
present during the course of the events leading up to the murderous events,” presumably because,
if he was not with Derrick before or after the crimes, the jury would conclude that he did not
participate in the murders.

Smith’s claims are without merit. First, although Funchess did not testify in person at his
second trial, her testimony from the first trial was read into the record. Smith has not explained

how he would have benefitted had counsel procured live or additional testimony from Funchess.

! Smith is not related to Derrick Smith.
2 Smith was not charged with any robbery counts.
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Accordingly, because Smith lacks a factual basis to support his ineffective-assistance-of-trial-
counsel claim as to Funchess, the district court properly rejected this claim. See Wogenstahl v.
Mitchell, 668 F.3d 307, 343 (6th Cir. 2012) (“Merely conclusory allegations of ineffective
assistance . . . are insufficient to state a constitutional claim.”).

Next, trial counsel’s decision not to call Haugabook appears to have been a strategic
choice and was not deficient performance. See Strickland, 466 U.S. at 690 (“[S]trategic choices
made after thorough investigation of law and facts relevant to plausible options are virtually
unchallengeable . . . .”). In his opening and closing statements, trial counsel asserted that
Haugabook was involved in the robberies and murders and that Smith was there only to facilitate
a drug deal. Further, counsel indicated that, because Smith was not seen with Derrick before or
after the crimes, he must not have been involved in planning or participating in the murders.

Given this strategy to point the finger at Haugabook and to deny Smith’s involvement, it
was a sound decision to allow Funchess’s prior testimony to establish the fact that Smith was not
seen with Derrick before or after the crimes. This is so because if counsel called Haugabook to
testify, the jury would naturally expect him to question Haugabook about his participation in the
crimes. And if Haugabook‘ was able to successfully defend himself against such a line of
questioning, counsel’s strategy of pointing to an alternate suspect would have been seriously
undermined. See Williams v. Lafler, 494 F. App’x 526, 531 (6th Cir. 2012) (per curiam) (“It is
perfectly reasonable for trial counsel to select witnesses and evidence that preserve each possible
avenue of defense, and to reject what would seriously undermine any single strategy.”).

Further, Smith was not prejudiced by his counsel’s failure to call Haugabook. The fact
from Haugabook’s testimony that Smith sought to establish—that Smith was not seen with
Derrick before or after the crimes—is cumulative of Funchess’s testimony. See Stewart v.
Wolfenbarger, 468 F.3d 338, 358 (6th Cir. 2006) (“Evidence is cumulative when it ‘supports a
fact established by existing evidence . . . .”” (quoting Washington v. Smith, 219 F.3d 620, 634
(7th Cir. 2000)); Broom v. Mitchell, 441 F.3d 392, 410 (6th Cir. 2006) (noting that failure to
present cumulative mitigating evidence is not a constitutional violation). The prosecution did not

challenge this point of fact. Rather, to establish Smith’s involvement in the crimes, it relied on
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Smith’s concession that he was present at the crime scene and Botello’s yo{mg daughter’s
testimony that Smith aided Derrick by forcing her and her mother into the bathroom at gunpoint.
Accordingly, the district court correctly concluded that Smith failed to establish a reasonable
probability that Haugabook’s testimony would have changed the result of the trial. See
Strickland, 466 U.S. at 694.

Finally, as for Smith’s claim that his appellate counsel was ineffective for failing to raise
his trial counsel’s alleged ineffectiveness, the district court did not err in concluding that this
claim lacked merit given its determination that trial counsel was not ineffective. See Greer v.
Mitchell, 264 F.3d 663, 676 (6th Cir. 2001) (“[A]ppellate counsel cannot be ineffective for a
failure to raise an issue that lacks merit.”).

Accordingly, we AFFIRM the district court’s judgment.

ENTERED BY ORDER OF THE COURT

Y A it

Deborah S. Hunt, Clerk
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
DEVI SMITH,
Petitioner, ‘ Civil Action No.14-CV-10969
HON. BERNARD A. FRIEDMAN
.
KENNETH ROMANOWSKI,
Respondent.

/

OPINION AND ORDER DENYING PETITION FOR WRIT OF HABEAS
CORPUS, GRANTING A CERTIFICATE OF APPEALABILITY WITH
RESPECT TO PETITIONER’S THIRD CLAIM, AND GRANTING
PERMISSION FOR LEAVE TO APPEAL IN FORMA PAUPERIS

Devi Smith, (“Petitioner"’), was convicted in Wayne County Circuit Court of two
counts of first-degree murder, Mich. Comp. Laws. § 750.316(1)(a), two counts of torture, Mich.
Comp. Laws. § 750.85, and possession of a firearm during the commission of a felony, Mich.
Comp. Laws. § 750.227b. Petitioner was sentenced to life imprisonment for the murder
convictions, twenty-three to fifty years for the torture convictions, and a consecutive two-year
term for the firearm conviction.

The amended habeas petition raises three claims: (1) petitioner’s statement to
police should have been suppressed when he read aloud the waiver of rights form incorrectly and
the interrogating officer failed to correct the mistake, (2) the trial court erroneously admitted the
recording of a 911 céll made by the victims’ young daughter, and (3) petitioner was denied the
effective assistance of trial and appellate counsel. The petition will be dqnied because the claims

are without merit. The Court will grant petitioner a certificate of appealability with respect to his
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third claim, deny a certificate of appealability with respect to his other two claims, and grant
leave to proceed in_forma pauperis on appeal.
L BACKGROUND

This case involves the March 1, 2010, murder of Monica Botello and Percil
Carson at their Detroit home. Petitioner was tried twice. After the first trial, petitioner’s co-
defendant, Derrick Smith, was convicted of murder, torture, and felony-ﬁréarm. The jury was
unable to reach a verdict on the charges against petitioner.

At petitioner’s second trial, evidence was presented that he and Derrick went to
the victims’ residence under the pretense of completing a drug transaction. As the money was
being counted, Derrick and petitioner drew handguns. Petitioner ordered Botello and her two
young daughters into a bathroom at gunpoint. Botello was later taken out of the bathroom, and
the men bound her and Carson’s wrists with duct tape. Carson begged for his life, pleading with
the two men that he had a family. Derrick and petitioner directed Botello and Carson into the
basement, where they were laid across a couch and their mouths duct-taped. Carson was shot
once in the front of the head, and Botello was shot once in the back of the head.

Meanwhile, one of Botello’s daughters in the bathroom, eight-year-old Tayonna,
heard Carson’s pleas, her parents forced into the basement, and gunshots. She ;:alled 911 after
Derrick and petitioner left the house. Tayonna described the two perpetrators to the operator and
said a man, who she later identified as petitioner, forced her into the bathroom at gunpoint. The
day after the murders, Tayonna again described the perpetrators. She also later picked petitioner

at a photographic identification procedure. Petitioner refused to participate in a live line-up.
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Another witness, Shantell Crankfield, also picked petitioner out of a photographic
identification array as the man who was with Derrick and Carson at the house on the evening of
the murders. Crankfield left shortly before the incident occurred.

Petitioner was apprehended about six months after the crime. In his statement to
police, he admitted to being in the victims’ house, but he claimed that he did nothing to aid
Derrick, who he claims was solely responsible for binding, robbing, and killing the two victims.
Petitioner’s defense was that Derrick called him and asked him to come to Carson’s house to
facilitate a drug deal. When petitioner saw that Derrick planned to rob Carson, he escorted the
children to the bathroom for their own protection and then left the premises. The prosecutor
relied on Tayonna’s statements and testimony that petitioner was armed with a gun and forced
them into the bathroom to discredit petitioner’s version of events, and she asserted that
petitioner’s conduct at a minimum constituted aiding and abetting Derrick’s crimes.

Based on this evidence, the jury found petitioner guilty of the offenses indicated
above. Following his conviction and sentence, petitioner filed a claim of appeal in the Michigan
Court of Appeals. His appellate brief raised the following claims:

L. [Petitidner] did not voluntarily, knowingly and intelligently

waive his constitutional rights when he did not read the waiver of

right’s form correctly and the interrogator failed to correct him.

1I. The trial court admitted irrelevant and prejudicial evidence in

violation of Michigan Rules of Evidence 401 and 403 when it

admitted Tayonna Botello’s 911 call.

The Michigan Court of Appeals affirmed petitioner’s conviction in an
unpublished opinion. People v. Smith, No. 306574 (Mich. Ct. App. Nov. 27, 2012). Petitioner
subsequently filed an application for leave to appeal in the Michigan Supreme Court, raising the

same claims as in the Michigan Court of Appeals. The Michigan Supreme Court denied the

3
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application because it was not persuaded that the questions presented. People v. Smith, 829
N.W.2d 203 (Mich. 2013).

Petitioner then filed his federal habeas petition along with a motion to stay the
petition so he could return to the state court to exhaust a claim of ineffective assistance of
counsel claim. The Courf granted petitioner’s motion to stay.

Petitioner then returned to the state trial court and filed a motion for relief from
judgment, raising cla'ims regarding the effectiveness of his trial and appellate counsel. Petitioner
claimed this his trial counsel was ineffective for failing to call two defense witnesses, Jeffery
Haugabook and Nina Funchess, who testified at the first trial. Haugabook testified at the first
trial that Derrick was with someone other than petitioner, a different “young un,” at a Wal-Mart
when the robbery was discussed and planned. Funchess also testified at the first trial that she saw
Derrick both before and after the crimes, but petitioner was not with him.

On Septerhber 16, 2014, the trial court denied the motion for relief on the merits,
finding that petitioner’s counsel did not perform deficiently, and that petitioner was not
prejudiced by his counsel’s performance in light of the strength of the evidence indicating his
guilt. See Wayne County Circuit Court Sept. 16, 2014, Opinion and Order. The Court also found
that petitioner failed to demonstrate actual prejudice as required under Michigan Court Rule
6.508(D)(3)(b). Id. |

Petitioner then filed an application for leave to appeal in the Michigan Court of
Appeals. The Michigan Court of Appeals denied the application for failure to establish
entitlement to relief undér Michigan Court Rule 6.508(D) and for “failure to establish that good

cause should be waived.” People v. Smith, No. 326534 (Mich. Ct. App. June 2, 2015). Petitioner
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applied for leave to appeal this decision in the Michigan Supreme Court, but was also denied
relief under Rule 6.508(D). People v. Smith, 878 N.W.2d 870 (Mich. 2016).

Petitioner thereafter filed an amended petition and motion to life the stay, which

the Court granted. Respondent responded, and the matter is now ready for decision.
IL. STANDARD OF REVIEW

28 U.S.C. § 2254(d)(1) curtails a federal court’s review of constitutional claims
raised by a state prisoner in a habeas action if the claims were adjudicated on the merits by the
state courts. Relief is barred under this section unless the state court adjudication was “contrary
to” or resulted in an “unreasonable application of” clearly established Supreme Court law.

The Michigan Court of Appeals decision is contrary to “clearly established law if
it ‘applies a rule that contradicts the governing law set forth in [Supreme Court cases]’ or if it
‘confronts a set of facts that are materially indistinguishable from a decision of [the Supreme]
Court and nevertheless arrives at a result different from [this] precedent.”” Mitchell v. Esparza,
540 U.S. 12, 15-16 (2003) (per curiam) (quoting Williams v. Taylor, 529 U.S. 362, 405-06
(2000)).

“[TIhe ‘unreasonable application’ prong of [the statute] permits a federal habeas
court to ‘grant the writ if the sfate court identifies the correct governing legal principle from [the
Supreme] Court but unreasonably applies that principle to the facts’ of petitioner’s case.”
Wiggins v. Smith, 539 U.S. 510, 520 (2003) quoting Williams, 5‘29 U.S. at 413. “A state court’s
determination that a claim lacks merit precludes federal habeas relief so long as ‘fairminded
Jurists could disagree’ on the correctness of the state court’s decision.” Harrington v. Richter,

562 U.S. 86, 101 (2011) (quoting Yarborough v. Alvarado, 541 U.S. 652, 664 (2004)).
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Habeas corpus review “is a guard against extreme malfunctions in the state
criminal justice systems, not a substitute for ordinary error correction through appeal.” Richter,
562 U.S. at 103. To obtain habeas corpus relief, petitioner “must show that the state court’s
ruling on the claim being presented in federal court was so lacking in justification that there was
an error well understood and comprehended in existing law beyond any possibility for
fairminded disagreement.” Id.

III. DISCUSSION
A. Admission of Petitioner’s Statement to Police

Petitioner first asserts that his statement to police was erroneously admitted at trial
because he misstated his Miranda rights when he was asked to read the notice of rights form, and
the interrogating officer failed to correct his misstatement. The Michigan Court of Appeals
rejected this claim on the merits, and respondent contends that its decision was not contrary to,
and did not involve an unreasonably application of, clearly established Supreme Court law.

Under clearly established Supreme Court law, a suspect may waive his Miranda
rights provided the waiver is made knowingly and voluntarily. Miranda v. Arizona, 384 U.S.
436, 444 (1966); Moran v. Burbine, 475 U.S. 412, 421 (1986). A waiver is knowing if the
suspect understands that he may “choose not to talk to law enforcement officers, to talk only
with counsel present, or to discontinue talking at any time.” Colofado v. Spring, 479 U.S. 564,
574 (1987). A waiver is voluntary if the suspect’s decision to talk is “the product of a free and
deliberate choice rather than intimidation, coercion, or decepti;)n.” Moran, 475 U.S. at 421. A
court assesses whether a waiver is knowing and voluntary “primarily from the perspective of the
police,” asking whether the officers had “reason to believe that [the suspect] misunderstood” his
rights or felt compelled to waive them. See Garner v. Mitchell, 557 F.3d 257, 263 (6th Cir.

6
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2009). Respondent bears the burden of establishing a valid waiver by the preponderance of the
evidence. See Lego v. Twomey, 404 U.S. 477, 489 (1972).

After reciting the controlling constitutional standard, the Michigan Court of
Appeals rejected petitioner’s claim on merits as follows:

Detective Derryck Thomas testified that defendant was
interviewed once on September 3, 2010. The interrogation video
showed that defendant was given the advice of rights form, and
that he read the first right out loud. Defendant stated, “I have the
right to remain silent, and that I do have the right to answer any
questions put to me.” Thomas then told defendant to initial the
form to indicate that he had read the form. Defendant initialed the
form next to the right he read aloud. Defendant looked at the form
for several more seconds, and then Thomas asked him if he had
read the second right and told him to initial the second right.
Defendant then initialed the form next to the second right. Thomas
told defendant to finish reading the form. After about 30 seconds,
Thomas asked if defendant was stuck. Thomas then read the rest of
the form aloud to defendant and defendant signed the form. Based
on that record, the court did not clearly err in its factual findings.

At the hearing, defendant testified that Thomas told him that he
would only be a witness in the homicide case, and never told him
that he was a suspect. Defendant also testified that Thomas gave
him the advice of rights form, but defendant did not read the rights
to himself or aloud. However, the trial court relied on the
interrogation video for its findings, and did not rely on defendant’s
testimony. “Deference is given to a trial court’s assessment of the
weight of the evidence and the credibility of the witnesses.”
Gipson, 287 Mich. App. at 264.

Based on the trial court’s factual findings, defendant voluntarily,
knowingly, and intelligently waived his Fifth Amendment rights:
Defendant could read, had a high school education, and had
completed some college. Defendant was given his rights, and he
read each right or had the rights read to him. Defendant read the
first right out loud, and stated, “I have the right to remain silent,
and that I do have the right to answer any questions put to me.”
The second portion of defendant’s statement was incorrect.
However, defendant was required to be warned that he had the
right to remain silent, that anything he said could be used against
him in a court of law, that he had the right to the presence of an

7
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attorney, and that if he could not afford an attorney one would be

appointed for him before any questioning if he so desired.

McBride, 273 Mich. App. at 250. Defendant clearly read “I have

the right to remain silent,” out loud, without mistakes. Therefore,

defendant’s misstatement fails to establish that defendant did not

knowingly waive his rights. Defendant read all his rights or had the

rights read to him, and he acknowledged that he had an opportunity

to read his rights that he understood them. Therefore, defendant

voluntarily, knowingly, and intelligently waived his Fifth

Amendment right after receiving his Miranda warnings, and he is

not entitled to a new trial.

Smith, No. 306574, at *2-3.

28 U.S.C. § 2254(e)(1) states that a state court’s factual determination is
presumed correct, and the petitioner has the burden of rebutting the presumption of correctness
by clear and convincing evidence. Combs v. Coyle, 205 F.3d 269 (6th Cir. 2000). Consequently,
if the state court has based its denial of relief on factual findings made by the state trial court, a
federal court’s review is extremely limited.

Here, the state trial court’s factual findings and the Court of Appeals’s affirmation
are amply supported by the record and have not be rebutted by clear and convincing evidence. In
DATE, an evidentiary hearing on the validity of petitioner’s waiver was held in state court. The
testimony and interrogation video recording presented confirmed that petitioner was properly
informed of his Miranda rights, understood those rights, and voluntarily waived them.

Testimony showed that petitioner was 28 years old, finished high school and
attended a semester of college. The interviewing officer asked him to read one of his rights aloud
to ensure that petitioner could read; petitioner was then given an opportunity to read the other

rights to himself before the officer asked if he understood and waived them. Rule 5 Materials Ex.

6, pp. 13-16.
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The state court found that in the recording, petitioner reviewed the form for two
minutes before waiving his rights and agreeing to talk, and that he acknowledged his opportunity
to read the form and ask questions about it. Jd. 65-66. At the hearing, and contrary to the
recording, petitioner testified that he did not read any right aloud, the officer did not read any
rights to him, and he did not read the rights to himself. Id. 52-53. Finally, contrary to petitioner’s
assertion that the officer told him that he was only a witness, Detective Thomas testified that he
told petitioner that petitioner was a suspect. Id. at 22. This false testimony provided an adequate
basis for trial court to discredit petitioner’s testimony.

Indeed, the record shows that petitioner understood his rights. In the recording,
petitioner accurately stated aloud his right to remain silent; there was no confusion regarding his
rights, nor did he ask the officer any questions when prompted. That petitioner omitted two
words while reading aloud does not mean that he misunderstood his rights.

Based on the foregoing, the prosecution presented adequate evidence to support
the trial court’s finding that petitioner’s waiver of his Miranda rights was voluntary and
knowing. Accordingly, this claim was reasonably adjudicated by the state courts, and petitioner
is therefore not entitled to habeas relief regarding this claim.

B. Admission of 911 Call

Petitioner’s second claim asserts that the recording of the 911 call made by
Tayonna Botello was erroneously admitted because it was overly prejudicial. Respondent
contends that the claim is not cognizable on federal habeas review because it involves a question
of state evidentiary law.

It is well established that a federal habeas court will not “reexamine state-court
determinations on state-law questions.” Ege v. Yukins, 485 F.3d 364, 375 (6th Cir. 2007). “The

9
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standard of review is therefore very deferential on such claims.” Hudson v. Lafler, 421 F. App’x
619, 627 (6th Cir. 2011). An evidentiary ruling may violate due process only where it “is so
egregious that it results in a denial of fundamental fairness.” Bugh v. Mitchell, 329 F.3d 496, 512
(6th Cir. 2003). Whether an error in the admission of evidence “constitutés a denial of
fundamental fairness turns upon whether the evidence is material in the sense of a crucial,
critical[,] highly significant factor.” Brown v. O’Dea, 227 F.3d 642, 645 (6th Cir. 2000).

The state court determined that the 911 call recording was relevant because, as
corroborating evidence, it made it more probable that the homicides occurred as Tayonna
claimed. While Tayonna was obviously upset while reporting the brutal death of her parénts,
petitioner fails to show that the tendency of the evidence to cause unfair prejudice rose to the
level of violating fundamental fairness. “[U]nfair prejudice does not mean the damage to a
defendant’s case that results from the legitimate force of the evidence; rather it refers to evidence
which tends to suggest [a] decision on an improper basis.” United States v. Lawson, 535 F.3d
434, 442 (6th Cir. 2008) (internal quotation marks and citation omitted). The 911 tape was
probative of the crime’s circumstances because it corroborated Tayonna’s account, and it showed
that she understood and could articulate what had happened. It was critical to the prosecutor’s
case and highly relevant to a central issue— Tayonna’s credibility.

The tape’s admission did not suggest an improper basis for the jury’s decision.
Therefore, its admission was reasonable and did not result in a denial of fundamental fairness.
Petitioner’s second claim does not provide a basis for granting habeas relief.

C. Ineffective Assistance of Counsel

Petitioner’s third claim asserts that his trial and appellate attorneys provided

ineffective assistance of counsel. Petitioner argues that his trial counsel was ineffective for

10
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failing to call Jeffrey Haugbook and Nina Funchess as defense witnesses; he alleges that they
géve favorable testimony during petitioner’s first trial. Both witnesses were called by the
prosecution at the first trigl and gave testimony implicating Derrick. There, they testified that
they saw Derrick before and after the crime, that anotﬁer man was with Derrick, and that
petitioner was not with"them. Petitioner asserts that his appellate counsel was ineffective for
failing to raise this claim during his direct appeal. Respondent asserts that review of the claim is
barred by petitioner’s procedural default aﬁd, alternatively, that the claim is meritless.

Although respondent argues that review of this claim is barred because petitioner
failed to raise it on direct appeal, because petitioner asserts that his appellate counsel was
ineffective for failing to raise the claim during his direct appeal, the Court will ex‘amine this
claim on the merits. See Johnson v. Lee, 578 U.S. ___, *5 (2016) (per curiam).

To prevail on his ineffective assistance of counsel claim, petitioner “must show
both that his counsel’s performance was deficient and that the deficient performance prejudiced
the defense.” Hodges v. Colson, 711 F.3d 589, 613 (6th Cir. 2013). To show deﬁéiency,
petitioner must establish that “counsel made errors so serious that [he] was not functioning as the
‘counsel’ guaranteed . . . by the Sixth Amendment.” Strickland v. Washington, 466 U.S. 668,
687-88 (1984)). To show prejudice, petitioner must establish that “there is a reasonable
probability that, but for counsel’s unprofessional errors, the result of the proceeding would have
been different.” Id. at 694. The Court can decide the claim on either prong. Id. at 697.

1. Trial Counsel’s Failure to Call Witnesses

When an attorney fails to present evidence, the question is whether the unrevealed
evidence “might well have influenced the jury’s appraisal of [the petitioner’s] culpability” and
whether “the likelihood of a different result if the evidence had gone in is sufficient to undermine

11
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confidence in the outcome actually reached.” Rompilla v. Beard, 545 U.S. 374, 393 (2005)
(internal quotation marks and citations omitted). Here, the proposed witnesses would have been
presented to suggest that petitioner was not with Derrick at the crime scene. However, because
there is substantial evidence indicating petitioner’s presence at the crime scene, a fairminded
jurist could reasonably find that petitioner fails to demonstrate prejudice under Strickland.

Petitioner’s trial counsel conceded that petitioner was with Derrick at the victims’
house, but argued that he did not aid in the commission of the offenses and left the house before
the murders. Defense counsel was essentially forced to argue this because petitioner conceded to
police that he was present at the house. Rule 5 Materials Ex. 27, p. 147. Additionally, Shantell
Crankerfied testified that when she left the victims’ house shortly before the murders, petitioner
and Derrick were in the house’s living room with Carson. Id. at Ex. 25, p. 18-19. In closing
arguments, trial counsel’s narrative was that petitioner was called to the house to facilitate a drug
deal, and that when it became apparent that Derrick planned to rob Carson, petitioner escorted
the children to the bathroom for safety’s sake and then left. Id. at 42-47.

Contrary to petitioner’s claim, Nina Funchess’s testimony from the first trial was
in fact read into second trial’s record. Rule 5 Materials Ex. 28, pp. 140-192. She testified to
being with Derrick and another man who was not petitioner at a Wal-Mart just before the
murder, and described tréveling with Derrick to Chicago after the crime. Id. at 154. Petitioner’s
counsel used this to support his defense that petitioner did not help plan the robbery, but was
only called to the house by Derrick on the pretense of facilitating a drug deal. Id. at Ex. 29, pp.
32 36-37, 58-59. Counsel also insinuated Haugbook was perhaps involved in the plan. Id.

In light of the defense’s theory and the substantial evidence that petitioner was at

the crime scene, and because Funchess’s prior testimony was read at the second trial, trial
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counsel’s decision to not call Funchess or Haugbook was not deficient. Funchess’s prior
testimony contained the facts the defense theory needed, and counsel may have decided not call
Haugbook given his insinuation that Haugbook was involved. Counsel may have reasonably
guessed that Haugbook would defend himself if called, and therefore may not have supported the
defense narrative. Petitioner therefore has failed to demonstrate deficient performance.

Petitioner also fails to demonstrate Strickland prejudice. Calling Haugbook and
Funchess to testify that petitioner was not with Derrick before and after the crime would not
create a reasonable probability of a more favorable outcome. That assertion was already
supported by Funchess’s prior testimony. And their testimony would not have undermined
Tayonna’s testimony that petitioner forced her into the bathroom .at gun point. Tayonna’s
testimony undermined petitioner’s argument that he was merely present and not involved in the
crime. Based on all the evidence presented, a fairminded jurist could find that petitioner was not
prejudiced by the absence of the two defense witnesses. See Ballinger v. Prelesnik, 709 F.3d 558,
563 (6th Cif. 2013) (finding that a petitioner could not prejudice from counsel’s failure to call an
alibi witness where two eyewitnesses identified him as the perpetrator).

Because a fairminded jurist could reasonably reject petitioner’s claim, he has
failed to demonstrate entitlement to relief based on his ineffective assistance of counsel claim.
And to the extent § 2254(d) deference does not apply to this claim, the Court finds that };etitioner
fails to demonstrate either deficient performance or a reasonable probability of a more favorable
trial result had counsel called these two witnesses at trial.

2. Appellate Counsel’s Failure to Raise Claim on Direct Appeal

Finally, petitioner asserts that his appellate counsel was ineffective for failing to
raise the ineffective assistance of trial counsel claim. “[Bly definition, appellate counsel cannot
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be ineffective for a failure to raise an issue that lacks merit.” Greer v. Mitchell, 264 F.3d 663,
© 676 (6th Cir. 2001). The Court has already determined that the underlying claim is meritless.
Consequently, this claim is also meritless.
IV. CERTIFICATE OF APPEALABILITY

Before petitioner may appeal this Court’s decision, “a circuit justice or judge”
must issue a certificate of appealability. 28 U.S.C. § 2253(c)(1)(A). A certificate of appealability
may issue “only if the applicant has made a substantial showing of the denial of a constitutional
right.” 28 U.S.C. § 2253(c)(2). Because the Court has rejected petitioner’s habeas claims on the
merits, to satisfy § 2253(c)(2), petitioner must show “that reasonable jurists could debate
whether (or, for that matter, agree that) the petition should have been resolved in a different
manner or that the issues presented were adequate to deserve encouragement to proceed further.”
Slack v. McDaniel, 529 U.S. 473, 484 (2000) (internal qubtation marks and citation omitted).

The Court finds that reasonable jurists could debate petitioner’s third claim—i.e.,
ineffective assistance of trial counsel. The Court therefore grants a certificate of appealability
with respect to that claim. Beyond thaf, however, the Court finds that reasonable jurists would
not debate whether petitioner’s first and second claims merit relief. Accordingly, a certificate of
appealability will not be granted with respect to those claims. |

Finally, if petitioner chooses to appeal this decision, he may proceed in forma
pauperis because an appeal could be taken in good faith. 28 U.S.C. § 1915(a)(3).

V. CONCLUSION

Accordingly,

IT IS ORDERED that the application for a writ of habeas corpus is denied.
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IT IS FURTHER ORDERED that a certificate of appealability is granted with

respect to the third claim, but denied with respect to the first and second claims.

IT IS FURTHER ORDERED that petitioner is granted leave to appeal in forma
pauperis.
s/Bernard A. Friedman

BERNARD A. FRIEDMAN
SENIOR UNITED STATES DISTRICT JUDGE

Dated: June 22, 2017
Detroit, Michigan
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