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of this Court will issue 35 days from today unless a petition for leave to appeal is filed in the
Illinois Supreme Court.
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Clerk of the Appellate Court

c: Office Of The State Appellate Defender
State's ‘Attorney Cook County



Abapati' st

The mﬁ? g‘a:ammm ' " |

:m‘lmmw phos "W! 2017 IL App (1st) 150590-U A
8 Pathon for Ry & No. 1-15:0590

P ool du wovas, ' Order filed December 14, 2017

Fourth Division

NOTICE: This order was filed under Supreme Court Rule 23 and may not be cited as
precedent by any party except in the limited circumstances allowed under Rule 23(e)(1).

IN THE
APPELLATE COURT OF ILLINOIS
FIRST DISTRICT

Appeal from the

Carol M. Howard,
Judge, presiding.

.THE'PEOPLE OF THE STATE OF ILLINOIS, _ )
' : : )~ Circuit Court of
Plaintiff-Appellee, ) Cook County.
. ) :
V. ) No.10CR 5414
: , - )
GREGORY HAYNES, ) Honorable
)
)

Defendant-Appellant.

PRESIDING JUSTICE BURKE delivered the judgment of the court.
Justices McBride and Ellis concurred in the judgment. ' :

"~ ORDER

) 11 Held: The record establishes that the trial court did not conflate the burdens of proof for
self-defense and second-degree murder or hold defendant to a higher standard
than allowed under the law. The fines and fees order is corrected.

12 Following a bench trial, defendant Gregory Haynes was convicted of the first-degree
murder . of Terrell Thomas and was sentenced to 55 years in prison. On appeal, defendant
contends his conviction should be reversed and this case remanded for a new trial because the

trial court’s remarks conflated the legal standards for self-defense and second-degree murder and
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held the defense to a higher burden of proof. Defendant also challenges the imposition of various
fines and fees and seeks credit against some of those assessments based on his time spent in

custody prior to sentencing.

' 9 3’ * The cha.r:ges against defendant arose .t‘rorn his‘ sho'ot{n'g of Thomas ata party on March 8', I

~ 2008. Defendant_.and._.T_-homas_we“r-_e. -playing__ca-rtds;;_;in-_a‘ bedroom with four _other-_d_}peopile'.v One . |
person present, Krystal‘ Kennedy, testiﬁed she had' known defendant' since_the eighth or ninth
~grade. About five or six months before the shooting, defendant told Kennedy he 4@4.99?_1_1156_ .
Thomas and that Thomas was involved in the kilting "of defendantfs cous'm. Kennedy to_ld
o Thomas about that cOnQersation but did not tell defendant she had told Thomas.

ﬁv4' On the night of the shooting, K‘_'ehnedy did not see Thomas with a weapon. She testified
 that during the card-game, 'defendant pulled out a gun and shoUted“;‘F==- this,” or something to |
that effect. She d1d not know if defendant shouted first or fired the weapon. ﬁrst She testified that

after defendant” stopped shootmg, he “just walked out of the room:’

v 1} 5 Brandi Thompson testrﬁed she also was 1nvolved in the card game and had met defendant

- for the first- t1me that mght Durmg a break between games defendant sa1d to her that hlS team

[RSSO

' -}yas‘ Vgorng.to_“beat [therr]_ ass,’ referrlng to Thomas s team After playing cards defendant pulled

" out a gun and shot Thomas s_e"ven ‘or eight times. Thompson teStiﬁed ‘the ﬁrst ‘shot struck

Thomas’s outsiretched hand and the remaining shois “went straight to his chest.” Defendant

continued to pull the trigger on his gun until it emptied. Thompson testified there was no weapon
near Thomas. After the shooting, defendant ran to the back door but found it locked and ran out

the front door.
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I 6 Another card player, Marshall Stewart, offered testimony largely consistent with that of

Kennedy and Thompson. Stewart did not see what Thomas was doing immediately before

defendant ﬁred:the gun.

97 Michael Baket, who also was in the card game, testified that he saw defendant “just lean
back and take out the gun and start shooting [ThomaS] in the chest[.]” Thomas raised his hands
and said “no, no” when defendant began shooting. Acoording to Baker, Thomas did not have a
weapon in his hands. Bakef did nof hear Thoxhas and deferidant argue before the shooting.

9 8 The partles stipulated to the test1mony of Dr John Ralston an expert in the field of
forensic pathology, that he performed a post-mortem examination on Thomas Thomas had seven
gunshot wounds to the chest and four wounds to his arms and hands. Defendant was arrested in
Missouri in 2010 and had several forms ‘of identiﬁoation bearing the name of Devon Davis.

99  The defense presented the testimony of dofendant and his cousin, Alexis Cfenshaw.
Defendant testiﬁed ho‘ c.lid not know .Stewart, Baker and Thomas would be at the party and had
problems _With them since grade school. Defendant played cards with Thompson as hio partner.
Defendant said he was joking wheh he said to Thomas he was going to “beat [their] ass” and that
he was referring to beating tho women’s team at cards. : |

q 10 Between card games, defendant was seated, and Stewart and Baker stood behlnd him.

”_\*-———-—’—’_\”‘“\
——

Stewart said something to defendant that he did not hear, and defendant looked at Stewart, Who '

had a “threatening” facial expression.
711~ When asked if Thomas then reached for a gun, defendant testified: “No, I reached for
mine first.” 'Defendant said he “jumped up” and grabbed his gun and said “what the f---.”

Thomas then came up out of his seat and pulled out a gun, at which time defendant started
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shooting. Defendant first shot Thomas in the chest but did not know where the additional shots

<

landed.

912 Defendant sald he drew his gun “to protect ] hlmself from these guys that was comlng up

) gn me, t_hough he did not know if elther of those me_n had a gun. On crosseexammatron,

, defendant-acknowledged;that' Thomas did not threaten-him or speak to-him before being shot. -

1] 13 The court allowed the defense to offer testimony regarding Th’Omas’s violent character -

conversatlon wrth Anthony Howard, who said Thomas had shot him in the stomach. In. 2004,
Crenshaw told him Thomas had killed her boyfrlend Jamarcus English, whlle she and Enghsh '

sat in a car. Defendant testlﬁed Crenshaw also told h1m about a 2000 1nc1dent in which she was

" with Thomas at a; park and he pulled outa gun “saying how he wanted to pop sOmebody;_’"" -

114 Defendant testified that in 2006, Thomas shot at him while: defendant—‘- was in a car after

~ dropping his child off at a relatlve s house. One bullet h1t the back wmdow of defendant scar.

Defendant d1d not report the. 1n01dent to police; he dld not thmk anythmg could. be done about it

“because the bullet did not strlke hlm.-":' S e

915 Crenshaw testlﬁed she went to the pohce station to" report the 2003 shootlng of her-

o boyfrlend but dld not 1mp11cate Thomas for fear of retrlbutlon In 2004 she told defendant about I

her boyfriend’s shooting and about the 2000 incident when she and Thomas were datlng.

916 During the State’s 'c_l_osing argument, the trial court noted', that_ “the defens,e;'_seems_._to__ fall.
into the area [of] whether this should be second—degree [murder], whether or not the defendant
had an unreasonable belief that his life was threatened,” and the court asked the State to address

that argument. The State asserted that defendant did not establish the factors of self-defense.
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917  Inresponse, defense counsel argued:
“The standard is, once you raise self-defense, it can be ‘by a scintilla of evidence. That’s
callit takes to get the second-degree jury instruction, is a scintilla of evidence on the part-

of the defense and we have given you more than that.”.

q18- Durmg the defense s closmg argument, the court noted defendant was the “ﬁrst one that

pulleﬁl__cllrt_ the gun’ and was “the 1n1t1al aggressor » The court said defendant’s act of pulling out

S

agun certarnly was not Justlﬁable ”

919 The court added it did not “even‘ know if it rises to the level of unreasonable belief,” and
asked defense counsel to address that point. Counsel made alternative arguments that defendant
had either a reasonable belief in the need .for self-defense, based' on his knowledge of Thomas’s

prior v1olent acts as testlﬁed to by defendant and Crenshaw, or an unreasonable belief in the need.

- .

to defend himself agamst Thomas based on the c1rcumstances at the card game _which would

support a ﬁndlng of second- degree murder.

B U

920 The court asked defense counsel to “explain to me exactly what evidence you think is in

¢the record that points’ to second-degree [murder].” Counsel responded that Thomas’s friends

e

were standrng behind defendant and defendant thought Thomas had a.weapen-and had to “make

g

921 Inrebuttal closing argument, the State asserted that defendant acted with the intent to kill
Thomas. The court interj ected during the State’s argument:
“[L]et me direct yonr attention to -- I think you’re focusing on the first elements that havé
to be proven in first-degree murder. There is no doubt that he committed the acts which

caused Mr. Thomas’s death. He fired the gun. He should have known that firing such a

-5-
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gun created a strong probability of death or _great bodily harm. That is not where the

dispute in this case lies. B

The dispute in this case lies in the issue as to whether or not,they, have proved the

.'.'presence of a mi-tigatiné.factot bv a epo derance of he e.1dence; Tha is vl.lha,:they
--have todo-to fshift»the‘_‘burden;--so-l--wa'ntfyou—to'?addr'e'ss-that.’l e

q 22_. The ‘State responded .the question. of defendant’_s unfeasonable subjective 'bellef in the .

need for self-defense was not relevant unless the.defense-had “properly raised” all the elements -

of self-defense.” The State asserted defendant’s self-defense claim 'should be rejected :and he

- should be found guilty of first-degree murder.

9123 The trial court found defendant guilty of first-degree murder, stating it “was not

~ persuaded that the .d‘e,feﬁs;? Of sel'f-.defense_is_ -apnlicahle: mthls case.” Noting that defendant

“stood up.and shot” Thomas during acardgame, the court pointed out‘defendant’.s'»teStimony that’

two men were “too close to h1m and he felt 1nt1m1dated ” though defendant d1d not explaln why

he felt uneasy The court observed defendant s admission that. “he was the ﬁrst one to- pull outa .

“gun?’ The court acknowledged defendant ] hlstory with the victim and that defendant “may have. -

been afraid” of Thomas but noted defendant could have left the card game.

'>:;1l24 ‘"Thetri'alcourtconclu'ded: e

firing of the shots or to. prompt the defendant to pull out the gun and start. shootlng, and -

because of that I don t feel that the elements of self- defense have been met. -

I think that the defendant was the initial aggressor. I do “not ﬁnd that there was an

imminent danger of harm, so I am 'ﬁnding the defendant guilty of first-degree .murder.;’

-6-

“[T]here.’ s nothing in the record to 'suggest that the deceased did anything to prompt the =~
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925 Defendant filed a posttrial motion in which he asserted he had met the elements of self-
defense “by a preponderance of the evidence” and that the court erred 1n not convicting him of
second-degree murder. Defendant contended he was the initial aggressor and believed in the
need to defend himself; however, he asserted his belief was unreasonable because no gun was
recovered from Thomas. |
126 Atthe hearing on defendant’s motion, defense counsel argued it had “filed a self—defense
answer,” noting “the court had several concemns with that by finding my client guilty of first
degree murder iand rej ecting the. second degree murder” verdict sought by the defe_nse.
9127 Counsel continued"
[W']hen you assert the defense of self- defense the burden is very slight. It boils down to
a civil burden of preponderance of the evidence which means one grain of sand tips the
scale in his favor with respect to h1s evidence. That’s enough to get him over the hump,
to get him to the very least second-degree.
Here, 1 wouid be asking for a streight-out not guilty of first degree murder as well;
however, since there was no gun recovered at the scene, that then turns his belief into an =
unreasoneble belief and therefore, second degree murder.”
928 Defense oounsel noted the testimony regarding Thomas’s prior violent acts toward
Adefendant. | | | |
929 The trial court responded that no one other than defendant testified "i"homas had a gun at

the card game; in fact, Kennedy, Thompson and Stewart testified Thomas did not have a gun.

730  Counsel said the court did not need to find Thomas “in fact, pulled out a gun.” The

colloquy continued: -
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“DEFENSE COUNSEL: Well, respectfully, Judge, no. You don’t have to make a finding
that he, in fact pulled out a gun. You don’t have to do that at all. That’s what makes his
belief reasonable. If in his mind he saw him pull out a gun, even if it turned out not to be,

that makes it unreasonable. You don’t have to find that he had a gun. And in fact, the

only thing-you-have.to do,-as this-Court- knows,-is by a-preponderance: of the evidence. -

His testimony, if you believe his testimony -- it isn’t beyond a reasonable doubt; just-

__slightly. If you believe-- .~~~ R

’\-"Q>,\ THE COURT: But that’s what I’'m. getting to. The. question is 'Whethexv I believe the
vdefendaﬁ.t .whenethe defendant testified that [Thomas] pulled out a gun.”

931 Couhsel replied the key issue was not whether Thomas displayed a gun but “whether or

" not the shiootér belicved hie was pulling out a gun,” noting “it depends on what’s.in the mind of

- the person who has got to defend himself under those split second eircumstances;’_’ Counsel

" renewed his argument that defendant was not the initial aggressor and recounted. the_trial-,

et e

testimony in which defendant said Stewart and Baker-stood-behind-him.. The court noted that

" “other witnesses were surprised by defendant’s act of shooting Thomas “because the ‘deceased ™ "

wasn’t doing anything [] except playing cards.”

932 Defense counsel argued that even if “in his mind [defendant] was wrong, that makes it

unreasonable, and it’s simply by a prepohderance of the_ evidence.” Counsel argued defendant

was honest and “did not make up something to tell this court.”

933 The court responded:
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“Let s talk about thrs burden of proof, You have to raise self- defense bya preponderance

e

of the ev1dence and then the burden sh1fts back < to the State and they have to rebut that

beyond a reasonable doubt.
S T

DEFENSE COUNSEL: That’s correct.

THE COURT: So even if I accept your argument for the purposes of this discussion that
you and the defendant raised the defense of self defense by his testimony, couldn’t this
court also conclude that the State rebutted it with the testimony of those four or five

witne'sses that contradicted the defendant’s testimony?”

9 34 Counsel responded that at trial, he had 1mpeached the testrmony of the other witnesses in

e—— S
— N

the card game. The court pomted out defendant could have left the room if he felt uncomfortable
Counsel again noted defendant’s belief could have been deemed unreasonable b_ecause:no gun
was recovered that could have belonged to Thomas. Counsel told the court that ‘fI think second
degree 'murder instead of first degree murder~uvas appropriate.’.’
935 Counsel added:
“[T]here is enough for this - in this record with the slight ‘burden of proof being a
preponderance of the evidence, that we reached that burden and that this Court will be on
solid footing by reversing itself and finding [defendant] guilty of second degree murder.”
936  The State responded that the court was not required to accept defendant’s testimony that
Thomas had a gun over the accounts of the other witnesses. The court asked the State to address
defendant s contentlon that he should be found gullty of second-degree murder based on an

unreasonable behef in the need for self- defense The State argued the defense had not met the
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five requirements of self-defense, most notably that he was not the aggressor and was not under a

threat of imminent harm.

937 In rebuttal, defense counsel reiterated that his client acted in self-defense, asserting that’

reias‘on'abl'y' believe it*s about-to happen  to-you; andhe did.”-Counsel asserted that “sincezthis. ~

court can ﬁnq_th_at”[,defengiant ~was not the_': initial aggressor, then he gets second degree murder

3

- based on.a.preponderance,’f adding defendant’s “testimony alone gets.you to the preponderance.” -

938 The ‘trial court noted People v. Hawkins, 296 111. App. 3d-830 (1998);, on which defendant
relied- in seeking a new trial. The court obgerved that 1n Hawkins, fhé défe»ndant’;.ver’_sion of the ~
fatal encounter was ﬁnre_bﬁtted, whereas here, sevéral witnesses: rebutted defendant’s version of
what decurred immediately before the shooting.
1[7_-‘:39 Dcfer_xsg ,cc-)un_sAcil:-' fe;spopded that the testimony Qf Stewart and B’a_lgelf should be aiscounted
because they were friends of Thomas, Counsel added: ' |

“And mind you, his Ibur.de.n of ‘.prgof i‘sro_nly preponderance, with his two buddies, their
) f"b'iés' is _ingr‘ai}nédv\}ersu_:_s- {defendant], I th;ﬁk‘W"é"gét'»té prepdﬁaéiarié'e_fc}?iha{"is'sué'”_ that )

the court has concerns with,”

“You get the preponderance. in the sense. that he raises the defense of self-defense, but . . .
- then once he raises that by -a preponderance-of the evidence, the State 'has*',ari"opportunity :
or is required to -febut it with proof beyond a-reasonable doubt. And again, the question

~ that the cdurt is asking-is whether or not the testimony of the four other witnesses who

-10-
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testified; not just the deceased’s friends but the two girls in the room is enough to rebut
the defense of self-defense beyond a reasonable ‘doubt.‘ | | |

I understand that you raised it oy a preponderance of vthe evidence, but I also believe that
the State rebuttod_ it beyond a reasonable doubt with the testimony of theﬁ\o;cvl}er witnesses
present at the time of the shooting.” |

741 Indenying defendant’s motion for a new trial, the court found defendant to be the “1n1t1alf—

aggressor”and said the testimony of the State __§_xv.1ﬁpss§9§,.@a@mt_99.&999@1@,91@.@990@}-

j]'42 The court further stated:
“Though the defendant did testify regarding being ohot at by the deceased on a previous
occasion, and one might argue. thot there is enough in the record to‘ satisfy the
preponderance of the evidence standafd for the defendant t_oraise the defense of self-
defense, I believe that the defense of oelf-defense was rebutteo beyond a reasonable donbt
by the testimony of the‘wirtne‘sses. |

%LConmdermg all the facts in their totality, the scene set [by] all the witnesses, I _]USt do not

}belleve that the defendant’s actions were justlﬁed I ﬁnd that the defendant was the initial
aggressor.”

943 - Qn appeal, defendant contends argues the court conﬂated the legal étandards for self-

defense and second-degree murder. He thus 'assefts he was denied a fair trial because the trial

court imposed a more onerous standard of proof on the defense than was required under the law.,

744 Defendant was convicted of first-degree murder. To convict a defendant 'guilty of first-
degree murder, the State must prove that the defendant killed an individual by performing acts

that were intended to kill, do great bodily hann or create a strong possibility of death or great

-11 -
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bodily harm and that those acts were committed without lawful justification. 720 ILCS 5/9-1(a)
(West 2008). The State carries the burden of proving each element of a charged offense beyond a

reasonable doubt; that burden remains on the State throughout the proceedings and does not shift

" to the defendant. People v. Howery, 178 111, 2d 1,32 (1997).

945 One justification for first degree murder is the affirmative defense of self-defense. 720
ILCS 5/7-1(a) (West 2008); see also People v. Jeffries, 164 1l 2d 104, 127 (1995). The self-

defense statute provides that a person “is justified in the use of force against another when and to

the extent that he reasonably believes that such conduct is necessary to defend himself or |
. another” against the other person’s imminent use of unlawful force. 720 ILCS 5/7-1(a) (West - |

2008). A person is justified in the use of that force, however, only “if he reasonably believes that

such force is necessary to prevent 1mm1nent death or great bodlly harm to hlmself or another or
the commlssmn of a fOI’Clble felony » Id.
946 To raise the affirmative defense of Self-defense,_the' defendant is only required to present

some evidence as to each of these elements: (1) force was threatened against the defendant; (2)

the defendant was ot the- aggressor '(3) the danger of harm was immiifient; (4) the threatened'
'force was unlawful (5) the. defendant actually and subjectlvely belleved a danger existed that

requ_n'ed the use of the force applle_d; and ;(6) the defendant’s beliefs were objectiVely.reasonabler

Jejfrzes 164 Iil. 2d at 127-128; eople V. Lastellano 2015 lL App (lst) 133874 1] 149 Ifa .

defendant presents some ev1dence as to each element the State must prove beyond a reasonable

~ doubt that any one of those six factors was not present. Jeffries, 164 IIL 2d at 127-28. If the State‘

does so, thereby disproving the defendant’s claim that he acted in self-defense, a conviction for

first-degree murder can be sustained. Id. at 128.

-12-



No. 1-15-0590

747  Where the State has established the elements of ﬁrét-degree murder and ‘any one of the
B defendant’s self-defense claims has been negated by the State; the trial court may thén, and ohly
then, consider whether the defendant is guilty of seéond-degree murd_er.v fd. at 128-29. Second-
d_égree murder is a lessef ﬁlitigated offehse of first-degree murder. People.v. Wilmington, 201_3 
IL 112938, G 48. A defendant commits second-degree murder When he commits ﬁrst-degree‘
mﬁ'rder with the mitigating factor that he acted under an unreasonable belief that the killing Was

justified. 720 ILCS 5/9-2(a)(2) (West 2008),

748  Also known as imperfect self-defense, this form of second-degree murder “occurs when
there is sufficient evidence that the defendani believed he waé ﬂacting in 'self-defense, but that
belief is objectively unreasonable.” Castellano, 2015 IL App (Ist) 133874, ] 149 (citing Jefﬁies, :
164 Ill. 2d at 113). In contrast to self-defense, which is an affirmative defense requiring the
defendant to raise only “somé evidence” as to each element (Jeffrz'é&, 164 TIl. 2d at 127-128), a
defendant faces a higher burden in a second-dégree murder analysis. Due process “does not
forbid a State from requifing a defendant to prove, by a preponderance of the evidence, the

rhitigati.on necessary to reduce the severity of a homicide charge.” Id. at 116.
149 Accordiﬁgly, the second-degree murder statute provides that the defendant has the burden

of proving a mitigating factor by a preponderance of the evidence. 720 ILCS 5/9-2(c) (West

2008). The defendant must show by a preponderance of the evidence that the first five factors of

i

\

self-defense were present: (1) force was threatened against the defendant; (2) the deféndant was

not the aggfess_or; (3) the danger of harm was imminent; (4) the threatened force was unlawful;

v
!

| and (5) the defendant actually and subjectively believed a danger existed that required the use of

‘ /
the force appli_ed. Castellano, 2015 IL App (Ist) 133874, 19 149, 154 (the defendant “is not

-13-
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obtain a second degree murder conViction”)' see also Jeﬁ"ries 164 111. 2d at 129.

950 If the defendant shows each of thos@@ctqg/by a preponderance of the ev1dence the

‘burden shrff, to the State to prove the absence of circumstances al the time of the killing that

would justify or exonerate the killing under a.-theor'y of self-defense. 720 ILCS 5/9-2(6) (West:

2008). To sustain a first-degree murder conviction, the State must prove beyond a reasonable
doubt that one of the five factors of self defense is not present or. that the. defendant lacked an

unreasonable belief in the need to use force to protect hrmself Castellano 2015 IL App (lst)

self-defense by a preponderance of the evxdence but that the defendant’s actual belief in the need

to use force was unreasonable, the defendant should be found guilty of second-degree murder.

People v. Spiller, 2016 IL App (1st) 133389, 30 (citing Jeffries, 164 1lI. 2d at 129).

951 Defendant asserts the trial conrt’s,repeatedv references to the “preponderance of the

evidence” standard when discussing the defense’s burden of proof subjected him to a higher

standard than “Wwas" required. He c'o"ntehdsfth"e’ court “conﬂ'ate"d"'the two standards into one

standard requiring the defense to prove the elements of self- defense by a preponderance of the

'compelled to show that he had an unreasonable belief in the necessity for the use of force to

/C At '\,,L ) —
SN ;L:) e r\)

vy
g~ lZ‘, .o
D (Fards—
'61('1)’\—")4“;

133874, § 149. If the trier 6f fact determmes that a defendant has proven the other elements of S

evidence, rather. than only requlrrng the defense to offer ‘some ev1dence R P

152 A reviewing court must presume the trial court knows the law regarding the burden of

proof and to apply the law pr_operly, Howery, 178 1l1. 2d at 32. However, that pre_sump_tion may

be rebutted when the record contains strong affirmative evidence to the contrary, ie., evidence

that the trial court incorrectly allocated the burden of proof to the defendant. People v. Cameron,

2012 IL ‘App (3d) 110020, 9 28. The trial court is free t6 comment on the impl'au'sibi_lity’of the

-14 -
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defense’s the‘ories, as long as it is clear from the‘ record that the court applied the proper burden
of proof in finding the defendant guilty. Howery, 178 Il1. 2d at 35. The.refore, efforts by .the trial
couﬁ to test, support or sustain the defense’s theories cannot be viewed as improperly diluting
fhe burden.of proof or shifting that burden to the defe_ndanﬁ Id.:,' Cameron, 2012..IL App (3d)
110020, ¥ 28; see also People v. Schuit, 2016 IL App (Ist) 150312, § 113. Whethér the trial court
applied the correct legal standar_d is a question of law which a court reviews de novo. Cameron,
: 20;}1'2 IL App (3d) 1 10020, 9 26.
ﬂ 53 Tﬁe recqrd in this case does not contain strong affirmative _evidence to _febut the
presumption that the trial ;:oun- appliéd the correct standafd of proof. The record establishes .that,
in finding defendant guilty of first-degree murdér, the trial court applied the prepo'nderance of
the evidence standard in considering and ultimately rejecting defendant’s theory of second-
degree murder. During closing argument, the court found defendant was the initial aggressor
| against Thomas and stated that defendant’s act did not even riggjg@glmwa_big

belief.” The court repeatedly asked defendant to address that aspect of a second-degree murder

A

| analysis, and the court noted “[t]he dispute in this case [was] whether or not they have proved the
- presence of a mitigating factor by a preponderance of the evidence.” The court found defendant
guilty of first-degree murder because the defense had not shown two factors of self-defgnsc; the

court found defendant was the initial aggressor and was not facing an imminent danger of harm.

954 Defendant also focuses on the court’s remarks at the hearing on defendant’s posttrial

motion; however, those remarks do not rebut the presumption that the court applied the correct

standard. There, the arguments again focused on whether defendant had met its burden of

proving the mitigating factor of self-defense by a preponderance of the evidence, as set out in the
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posttrial motion. Defendant had been:convicted of first-degree murder, and the discussion
centered on. whether he had shown evidence in mitigation to support a second-degree murder

conviction and whether defendant had an unreasonable belief in the need for self-defense. The

court’s references to the preponderance of the evidence standard involved the proof re equired to

shift the burden to the State on--the issue of ' whether defendant was the initial aggressor. ~

955 Defendant further contends the trial court operated under additional misconceptions of

the law. First, defendant argues the court mistakenly believed that, to convict him-of second- -

degree murder, it was required to find that,Thomas had-a gun. Second, defendant argues the

court commented both in 1ssu1ng 1ts verdict and in denying the posttrxal motion, that defendant =~

should have left the party if he feared Thomas and that “the court should not have considered

whether or not [defendant] could have left before the altercation 'began.”‘

156 A review of those comments reveals that the court did not convict defendant under a

mistaken view of the law. The court S comments were made in the context of the court’s analysis
- of whether defendant had a reasonable or unreasonable belief in the need to protect himself from
Thomas. The court correctly 1ndrcated 1t d1d not have to accept defendant s testrmony that S
| Thomas-had a vgun Moreover as the State points out, in welghmg the defense s theorres that he
_..was afraid of Thomas the court could con51der the fact that defendant remalned in the room ;Nlth o T

someone whom he had testlfred was dangerous See People v. McGee, 287 IL. App. 3d 1049,

1053 ( 1997) (a defendant S testrmony that he was afraid and needed to use. deadly force could be

‘ addressed by State’s argument that the defendant fa11ed to easrly extncate hlmself from that

situation).
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157 Defendant next argues that the court 1mposed a requirement that defendant’s use of force
be Justlﬁed because a person respondlng to force, whether it turns out to be Justlﬁed or
unjustified, will “very often” be the initial aggressor. As part of that assertion, defendant argues
that the court’s finding that he was ‘the initial aggressor in thls encounter ‘is not part of the
second- degree murder analy31s ” A defendant commits second -degree murder if he acts under an
unreasonable belief that the killing was Justlﬁed 720 ILCS 5/9- -2(a)(2) (West 2008) To be
convicted of second- degree murder the defendant must show by a preponderance of the .
evrdence each of the first five. factors of self-defense. Castellano, 2015 IL App (lst) 133874, |
bl 149 Therefore, the defendant must show inter alza by a preponderance of the ev1dence that
he was not the aggressor. Id The State countered that by proving beyond a reasonable doubt that
: defendant was the initial aggressor
158 - Defendant s remalmng contentlons on appeal involve the imposition of varlous ﬁnes and
fees. He contends two charges were lmproperly assessed against h1m and should be vacated. In
addition, defendant asserts several other charges are fines subject to offset by a.monetary credit
for time that he spent in custody prior to sentencing.
159 A defendant forfeits a sentencing issue bsl failing to object in the trial court and inctude '
the issue in a posttrial motion. People v. Hillier, 237. 1. 2d 539, 544 (2010). Defendant |
acknosvledges he did not raise these arguments earlier but‘argues this court can review the-issue
-under the second prong of the plain error doctrine. Thrs court has issued dlfferlng opinions as to
whether defendant s claims can be rev1ewed as plam EITor. People v. Griffin, 2017 IL App (1st)
143800, § 9; People v. Grz_gorov, 2017 IL App (1st) 143274, 9 15; contra People v. Cox, 2017 IL

App (Ist) 151536, § 102 v(holding that the improper imposition of fines and fees affects
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“substantial rights” and thus may be reviewed under the second prong of the plain error
doctrine). |
.1[ 60 The State responds that defendant’s claims are “reviewable” and addresses the merits of

defendant s armlments Because the Sta do not argue defendant has forfeited such review, the

-State--has- waived - any forfe‘itur’e‘ -argument.-See - People -v-- Williams;-193 >Ill.*--2d--~-306,"3'4-7—48-- -

(2000); People v. Bridgeforth, 2017 IL App (1st) .114363 7,9 46. Because the State does not argue

_these claims are forfeited, we proceed to their merits. The propriety of the fines and fees imposed. . .

by the trial court is reviewed Ide novo. People v. Green, 2_016‘IL ‘App (1st) 1‘3401 1, 1} 44.

61 First, defendant contends, and the Statevagrees- that the $5 electronic citation fee was
.'erroneously 1mposed Section 27-3e of the Clerk of Courts Act specifies that this fee apphes only'
toa defendant mvolved 1n any trafﬁc mlsdemeanor munrcrpal ordmance or conservatlon case.”

705 ILCS 10»5/2i7,3ev(West 2008). Here, defendant was. convicted of 'ﬁrst-degree murder, which

does not fall uﬁ&é‘r"é{h&:'af'thé' categories listed in the 's{a{t‘ifte‘.‘Thé?éféféjfﬁéf charge is v;cat;a;

162 We reach the same result as-to the $250 State DNA analysis fee (730 ILCS 5/5-4-3(j)

‘ "(We’St’ '2008)) bécause'a defendant is only'required 'to submit a DNA'samrjle and pay the fe.e» if he S

is not currently regrstered in the DNA: database See- People v.:Marshall, 242 111. 2d 285, 303 '

-(201 1‘) ffere as the State concedes defendant has prevrous felony convrctlons that would have S

required- a DNA. sample to be taken. Accordingly, those two charges, which total $255, are

 vacated.
963 Defendant’s remaining contentions involve the application of presentence custody credit

to several other monetary assessments imposed against him.. A defendant is entitled to a credit of

$5 for each day he is inicarcerated, with that amount to be put toward the fines levied against him
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zts part of his conviction. 725 ILCS 5/110-14(a) (West 2008). Here, defendant spent 1 804 days
in custody and, accordmgly, has accumulated $9,020 worth of credit toward his eligible fees The
' trial court imposed $629 in total assessments. Pursuant to the plain 1anguage of section  110-
| 14(a), that credit can be applied only to fines .and- not to fees. Id.; see also People v. Johnson,
2011 IL 111817, § 8. A “fine” is punitive in nature and is imposed as part of a sentence for a
criminal offense. People v. Graves, 235 Ill. 2d 244, 250 (2009) In contrast, a “fee” seeks to
recoup expenses incurred by the state or compensate the State for expenditures incurred 1n
prosecuting the defendant Ild. -
9 64 D‘efendant contends, and the State correctly concedes, that the $15 State Police operations
assessment (705 ILCS 105/27 Ja (1.5) (West 2012)) is a ﬁne that can be offset by this credit. See
People v. Warren 2016 IL App (4th) 120721-B, § 147 People v. Maxey, 2016 IL App (1st)
130698, ﬂ 140 41 (finding that chargé is a ﬁne)

9165 However,A the remaining charges challenged by defendant cannot be. similorly'offset. '
Defendant contends his credit should anply to the $25 court s‘ervices fee (55 ILCS 5/5-11-03
' (West 2012)), the $15 clerk automation fee (705 .IL_CS‘ 105/27.3a(1), (1.5) (West 2012)) and the |
$15-documen_t storage fee (7t)5 ILCS 105/27.3¢c(a) (West 2012)) are fines because they do not

compensate the State for any'portion of his prosecution, relying on Graves.

9 66 This court has issued numerous decisions, both before and after our supreme court
decided Graves, finding these chérges to be fees, as opposed 0 _‘ﬁnes' subject to offset. See
People v. Heller, 2017 IL App (4th) 140658, § 74 (clerk automotion and document storage
assessment and sheriff’s court services chatge are fees); Warren, 2016 IL App (4th) 126721-B, A

99 114-16 (State’s Attorney reoords automation charge is a fee because it is not punitive); People -

-19-



No. 1-15-0590

v. Martino, 2012 IL App (2d) 101244, 99 29-30 (clerk automation and document storage fees
assist in funding the maintenance of those systems); People v. Pohl, 2012 IL App (2d) 100629,
99 11-12 (statute authorizing court services fee is intended to defray the éost of court expenses
and providing' court security); People v. Tolliver, 363V . App. 3d 94, 97 (2006) (clerk

automation and documeﬁt ,stor,age,_fees and court services fee are compensatory and represent a
“collateral consequence” of a conviction). The fact that such assessments are not tailored td each
defendant‘ dqeé not negate fhat they co»rnpexilsatglthe State invpart fqr _the costs incurred in the
prosecution. See Graves, 235 111. 2d at 250 (a fee recovers the State’s costs “in whole\ of in any
part” for proseéuting the defendant (émphasis added)). | } |

167 As toAtltler clerk aufomation' ahd documént‘ stérage fees, defendanf cont_ends those charges
are Compatable to the $50 court system chiarge that was held to be-d fine ifi People v. Smith, 2013
IL App (2d) 120691, 99 17-21. However, thése chérges are not similar. Smith held that t_he.
charge ‘imposed pufsuanfc to section 5-1101(c) of the 'Cou.nties Code (‘55. ILCS 5/5-1101(c) (West
2012)) was a fine because it wa"sv payable upon a defendant’s convicﬁon for a criminal offénse |
and its amount “is .Coffelated' d_irectly with the severity of the offense.” .rId. 11 21. As held by the
cases cited above, the clerk aﬁtdﬁation and document storage assessments éorfnpéns'é'te the State
- for expenises incurred _'iﬁ_‘hi's"édﬁV’i‘étic_S'n._i'.”' B

768 Defendant further contends the $2 State’s Attomey records automation fee (55 ILCS 5/4-

2002.1(c) (Wést‘ 2012)) and the $2 Public Defender records automation fee (55 ILCS 5/3-4012

(West 2012)), asserting that the funding of record-kéeping systems does not relate to the

prosecution.or defense of an individual criminal case.
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| 169 We agree with pfior decisions holding that those assessments are in fact fees, not fines,
" because they do not include a punitive aspect. See People v. Brown, 20 17 IL App (ist) 1428?7,
_ ﬂ 73, 75; Maxey,-2016 IL App (1st) 130698, § 144; People v. Reed, 2016 fL App (1st) 140498,
1 16-17; People v. Boiven 2015 IL App (Ist) 132046, 99 62-65 (finding “nlo reason to
dlStlngUlSh between the two statutes” given the1r nearly 1dent1ca1 language) but see People V.
Camacho 2016 IL App (1st) 140604 9 47-56 (the assessments are fines because they do not
compensate the State for any costs associated in prosecutmg a particular defendant) We agree
with Brown and similar- dec131ons that the State’s Attorney and Public Defender records
automation charge are fees not subject to offset by defendant’s presentence custody credit.

970 In conclusion, the trial court did not use an inconrect standard in convicting defendant.
Moreover, the $5 electronic citation fee and the $250 State DNA analysis fee 1mposed agamst
defendant are vacated. Accordmgly, defendant owes a total of $374 in assessments, as opposed
to the $629 imposed by the trlal court. Furthermore, defendant is entitled to have the State Pohce
operations fine offset by a“ portion of his presentence c'ustody‘ credit, reducing the amount owed
by an additional $15 to $359. We direct the clerk of the court to correct defendant’s fines and

fees order. The judgment of the trial court is affirmed in all other respects.

971 Affirmed as modified.
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