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PROCEEDI NGS
(10: 03 a.m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
first this nmorning in Case 12-126, MQuiggin v. Perkins.

M . Bursch?

ORAL ARGUMENT OF JOHN J. BURSCH
ON BEHALF OF THE PETI TI ONER

MR. BURSCH:. Thank you, M. Chief Justice,
and may it please the Court:

We're not dealing here with the situation
where a prisoner is trying to gather new evidence AEDPA
has a tolling rule to take care of that problem
We're also not dealing with anything that prevents
Petitioner fromfiling because that'é t he problem you
solved in Holl and.

What we have here is the question of when a
petitioner nust file his Federal habeas petition when he
has the evidence and there are no barriers to filing.
And 2244(d) (1) (D) addresses that exact question. It
says, "within 1 year."

Now, M. Perkins asks for a fairly dramatic
expansi on of Holland. What he wants is equitable
abrogation with no diligence, no fault, or any other
factor. And our primary position is that you should
simply apply the plain | anguage of 2244(d)(1)(D).
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JUSTI CE G NSBURG:. M. Bursch, | thought

that -- that Perkins -- didn't he say that -- that you
could take into account -- I'm|ooking for the
brief -- you could take into account delay as a factor

i n whether his actual innocence gateway plea should be
hear d.

MR. BURSCH. Well, he -- he does say that,
and we read that as a concession that, sonetinmes, if you
wait too long, that can actually trunp a claimof actual
I nnocence. And so, at a mninmum our alternative
position is that you have to act with diligence.

JUSTI CE SOTOVAYOR: That's not quite what
he's saying. W've had a miscarriage of justice
exception for as long as there's beeﬁ a habeas statute.
We've applied it repeatedly.

It's not that it trunps it, but that it puts
I nto doubt the evidence you're claimng, proves your
actual innocence. |It's not the sort of situation where,
as reasonable -- as due diligence will do, which is to
override even an actually innocent person.

MR. BURSCH: Well, we think it --

JUSTI CE SOTOVAYOR: What he says is it -- it
really puts into question the validity of your claim

MR. BURSCH:. But, Justice Sotomayor,

it -- it represents the sanme kind of principle, you' ve

4
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got to act quickly, or adverse consequences can happen.
But what diligence does that his rule doesn't do is it
recogni zes this conpelling, countervailing State
I nterest in having notice and an opportunity to
I nvestigate evidence, as soon as it's discovered.

Now -- and the problem here -- we don't have
any issue at all, if it takes 10, 15, 100 years to find
new evi dence, but once he has that evidence, the burden
Is on himto come forward, so that the State has the
opportunity to investigate. And the --

JUSTI CE KENNEDY: It's a small point and
doesn't go to the general issues you have to discuss
with us, but just, on the small point, he gets -- |
forget exactly the detail -- he gets\an affidavit that
Jones did it within a year. He has one.

MR. BURSCH: Yes.

JUSTI CE KENNEDY: Now, if | were the
prisoner, 1'd say -- you know, this one m ght not work.
Maybe | can get two, and then he gets a second, which
makes a certain amount of sense to me -- although a
substantial period of tine elapses -- and the sanme thing
happens with the third.

It makes sense to me that the prisoner m ght
try to wait for the third. How -- how does that factor

into your diligence, assum ng we get there?

5
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MR. BURSCH: Yes. Justice Kennedy, there's
a very sinple solution to that problem If he gets
close to the end of his year and he thinks that that
next affidavit m ght be just around the corner, but he
doesn't have it yet, all he has to do is file a
protective habeas petition with the district court, ask
for a stay, and say, |I'mstill diligently pursuing what
| think is going to be another affidavit. And, if he
can't find that next affidavit, you litigate it on the
merits, and, if he does, then he anends his petition,

and then you hear it.

JUSTI CE KENNEDY: |'mnot quite -- excuse
me -- I'mnot quite sure that woul dn't nean that you
have a whole raft of -- of petition-protective decisions

waiting on the shelf in the district court. That --
that -- that causes its own congestion problenms in the
district court, it seens to ne.

MR. BURSCH. Two thoughts on that. First,
we already see this in the exhaustion area. There are
petitioners who are concerned that, notw thstandi ng
statutory tolling for pursuing State renmedi es, that,
whil e they're nonkeying around in State court, they
m ght sonehow be tinme-barred from bringing their Federal
claim

So we see this all the time in the Sixth

6
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Circuit -- you know, in Mchigan in particular, that
soneone wll file their petition and -- and ask for a
stay while they exhaust State renmedies. So -- you know,

the pile really isn't going to be any different
than it is right now

But the key difference between that scenario
and the scenario that Perkins proposes is that, when you
have himfile sonething, the State's on notice, they
have an opportunity to investigate.

Now, here, we have his |ast affidavit from
the dry cleaning clerk, and it's 10 years old. So, even
If Mchigan could find that person, there's no way for
us to neaningfully cross-exam ne her and investigate
what she really knew or didn't know When she wrote that
affidavit 10 years ago.

And so with the file and stay, you preserve
all of the rights, but, yet, you give the State the
countervailing interest that the statute was nmeant to
protect. And |I do want to --

JUSTI CE Gl NSBURG. What would it take to --
what would it take to show diligence? And didn't he say
that he tried to get a | awer, several tinmes, and was
unsuccessful ?

MR. BURSCH. Sure. And that's a very

practical question that I'd |like to address. Most of

7
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t he habeas petitioners don't have | awers, but filing
t he habeas petition itself is not sonething that takes
great difficulty. Every district court, on their
website, has a place where you click for fornms. |In the
Eastern District of M chigan, when you click that, the
very first two entries are habeas petitions for Federal
prisoners and State prisoners.

And it's a relatively sinple form You
check sone boxes, say when your conviction was, and you
write your claim And then every Federal district court
in the country has full-time pro se staff attorneys who
go through these pro se petitions.

And, if there is a legitimate claimthere,
then they can work that up for the jddge, i f necessary,
and the State will respond. So --

JUSTICE ALITO. | have sone difficulty
under st andi ng what the Sixth Circuit was doing. And
maybe you can help me with that. The district court, as
| understand it, said to the Petitioner, you |lose for

two reasons. First, you don't really have evi dence of

actual innocence, not enough anyway;, and, second -- and
| can understand that, because the evidence -- well,
that -- the nobst that is suggested by the affidavits is

that Jones was a participant in this nmurder, not that

Per ki ns was not responsible for the nurder.

8
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official

But, anyway, so you |lose for two reasons.
First, you don't really have evidence of actual
i nnocence; second, you weren't diligent. The Sixth
Circuit grants a certificate of appealability only on
the issue of diligence, and they say, diligence doesn't
make any difference.

Wel |, where does that |eave the petitioner?
He's already | ost on the question of whether there's
evi dence of actual innocence, and there was no appeal on
t hat issue.

MR. BURSCH. Well, we're very confused about
that, too. They do say, in their opinion, that the case
is remanded to the district court to determ ne whether
he's got evidence of actual innocencé. Now, as you j ust
poi nted out, Judge Bell in the district court already
made that determ nation, so nmaybe they're contenpl ating
an evidentiary hearing or sone further investigation,
but it is curious because --

JUSTICE ALITO Well, that -- that may be
what they're contenplating, but they can't get to the
i ssue of whether the district court adequately addressed
t he i ssue of adequate innocence -- of actual innocence,
unl ess that issue is before them And the issue isn't
supposed to be before them unless -- isn't before them

unl ess the certificate of appealability was issued, and

9
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there was no certificate of appealability on that issue.

MR. BURSCH. We agree with that 100 percent,
so --

JUSTI CE G NSBURG: Was that -- was that
argued to the -- to the Sixth Circuit? Did you argue in
the Sixth Circuit that, even assum ng diligence, there
wasn't enough here, and that's what the district court
hel d?

MR. BURSCH: | believe that is the position
of the State of M chigan, that because he confessed to
his friends, both before and after --

JUSTICE GINSBURG: But it -- it was
explicitly made to the Sixth Circuit?

MR. BURSCH: | believe tﬁat the Sixth
Circuit argunment did focus on the question of diligence.
But -- you know, our opinion would be that, even if this
Court would use -- you know, what we call equitable
abrogation, to kind of wi pe away the 1-year limtations
period, and you would al so di sagree on diligence, and we
don't think you should do that, that you would still
reverse because there's nothing left to be done in the
district court.

This is not a case that rises to the very,
very high threshold of proving actual innocence, based

on new evidence. | would |like to get back to the
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statutory | anguage.

JUSTI CE SOTOVAYOR: \Where does that |eave
us?

MR. BURSCH: | --

JUSTI CE SOTOVAYOR: Let's assune --

MR. BURSCH. Well, that |eaves you with a
reversal in any of those three instances. W think that
you shoul d address the circuit split, which is the
| nportant question of do we apply the limtations
period. And, to turn to that, what | would like to do
is set up an analytical construct.

JUSTI CE SOTOVAYOR: It's sort of an advisory
opi nion, in your judgnment.

MR. BURSCH: Oh, no, it ﬁnuldn't be an
advi sory opinion. It would --

JUSTI CE SOTOVAYOR: Sure, it would be
because you're telling us that there is no proof of
actual innocence.

MR. BURSCH. |'m saying that --

JUSTI CE SOTOVAYOR: So why don't we just say
t hat ?

MR. BURSCH. |'m saying that's an
alternative ground to get to the sane place, but the
Sixth Circuit's holding was, consistent with sonme other

circuits, that there is no statute of limtations here,
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t hat you can get by with equitable abrogation, as we
call it.

JUSTI CE SOTOVAYOR: It mght be its hol ding,
but, as Justice Alito just proved, there's no basis for
it because they didn't grant a COA on the substantive
merits question.

MR. BURSCH. Right. | -- 1 think you're
whol |y within your right to address the nerits question,
and | would like to turn to that.

The anal ytical construct | want to set up is
that we've got three different categories of prisoners
who cl aim actual innocence, based on new evidence. |In
the first category, they used that new evidence only to
try to establish innocence with no cdnstitutional cl aim
And, in Herrera, you say no Federal habeas renedy for
that; you have to go back to the State courts, executive
cl emency, prosecutorial discharging of verdicts, and
things like that.

The second category is where you have a
pri soner who uses new evi dence as a gateway. |[It's not
related to the constitutional claimthat they assert --
the true Schlup gateway. And that's not actually this
case, either, and you could reserve that question,
al though I''m happy to tal k about that.

The case we have here is the third instance,

12
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where the evidence of actual innocence -- the new
evidence, is the factual predicate for the claim And
you could not find a provision nore on all fours with
t hat category than what Congress did in 2244(d)(1) (D)
And we know that Congress was thinking about actual
i nnocence in Schl up.

For those of you who are interested in the
context, in the legislative debate in '95 and ' 96,
bef ore AEDPA's enactnent, we have Senators Feingold and
Kennedy and Dodd, anong others, tal king about how this
new statute is going to elinmnate clains of actual
i nnocence based on new evidence. In fact, Senator
Fei ngol d even nentioned the Schlup deci sion.

And, yet, Congress adopté 2244(d) (1) (D) and
all the rest of the provisions by a 91 to 8 vote. So
Congress had this Court's decision in Schlup in the back
of its mnd, it considered this particular construct and
it said, no, we want a l-year limtations period.

| do want to --

JUSTI CE KENNEDY: Your -- your three-way
classification, you began with Herrera?

MR. BURSCH: Correct.

JUSTI CE KENNEDY: And -- and, in a way,
you' re saying that you're three | oops back in the

Herrera a bit because, here, the innocence is the
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factual predicate.

MR. BURSCH. Right. And, in the Herrera
case, there is no constitutional claim so there is no
factual predicate. It's just a stand-alone "I'm
i nnocent” claim And this Court has said, appropriately
so, that the Federal habeas renedy doesn't cover that.

You know, if you think about the renedies
you can get from State courts, from prosecutors, from
executive clenency, it's a rather big circle, and AEDPA
is a much smaller circle that's subsuned in that. And
you recogni ze, in Herrera, that, just because you don't
fall within the habeas circle, doesn't nean that you
can't get relief.

In fact, if you | ook at fhe exanpl es t hat
the amci briefs cite on the Respondent's side, in
al nost every case, the final decision is notivated by
State action. There's a governor who grants clenency in
a couple of cases, there's a State attorney general's
office that dism sses charges in others, county
prosecutors who do the sane. One, which the am cus
brief characterizes as a habeas grant, is actually the
I[1'linois Court of Appeals in a State proceeding
reversing.

You know, what the -- these are the best

exanpl es that they have for why you need an equitable
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abrogation rule, and, yet, in the vast mpjority of those
cases, it's the State systemthat's solving the problem
Now, | do want to go back to what | think
Is -- 1s the trickiest question, and that's,
Justice Kennedy, the second category of prisoners, those
who are using actual innocence to prove, not their
underlying constitutional claim but, sinply, the Schlup
gateway. And | would respectfully submt that, even
t here, Congress has closed the door with 2244(d)(1) (D).
And the best way to understand that is by
| ooki ng two subprovisions earlier in the second and
successive petitions category. And this argunment that
|"'mgoing to mke nowis a little bit different than the
way we -- we did it in the brief, mh{ch was -- you know,
they had it there, they -- they don't have it here.
If you | ook at 2244 --

JUSTI CE G NSBURG: Before you present the

argunment - -

MR. BURSCH: Yes.

JUSTI CE GINSBURG: -- you are saying that
Congress overruled Schlup; is that what -- the point

you' re maki ng?
MR. BURSCH. The -- the contextual point
that | was maki ng was that Congress knew about Schl up,

it was brought up in the debate that this was,
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essentially, changing the Schlup rule and all ow ng
sonmeone who cl ainms actual innocence not to present their
claim and Congress swept those objections aside by a 91
to 8 vote.

JUSTI CE SOTOVAYOR: But that was with
respect to successive petitions.

MR. BURSCH: No, they were talking in the --
the | egislative record, just generally, about actual
I nnocence and clainms of mscarriage of justice.

So -- so the textual argunent that | want to
present involving successive petitions is that, when
you' re |l ooking at 2244, you flow from successi ve
petitions down to the statute of limtations.

What that neans is that,\if you have a
successive petition, Congress requires you to prove
actual innocence and diligence, and you still have to
prove that you satisfied the statute of limtations.

The Seventh Circuit recognized this in the Escam |l a
case.

So what that neans is that, even when
Congress had a situation where they knew that sonmeone
had presented evidence that would satisfy a hei ghtened
actual innocence standard, they still required that you
satisfy the statute of limtations.

JUSTI CE SCALI A: VWhere -- where is that in

16
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the text? What are you relying on in the text of 22447
MR. BURSCH: |I'mrelying on 2244(b), which
Is the successive petition provision. It requires you
to, first, prove that you've got evidence of actual

i nnocence and then al so denonstrate that you had

di l'i gence.

And, after you're already gotten through
what I'I11 call the actual innocence statutory gateway,
you're still required to satisfy the statute of
limtations. |f Congress was concerned about Schlup and

wanted to nmake a situation where soneone with evidence
of actual innocence did not have to conply with the
limtations period, they would have put an exception in
t he successive petition subprovision\and they didn't do
that, so --

JUSTI CE SCALI A:  You -- you don't have
2244(b)in your brief, do you?

MR. BURSCH: Unfortunately, the text is not
t here, no.

JUSTI CE SCALIA: That is very -- that is
unf ortunate.

MR. BURSCH:. Yes. Well, as we explained in
the briefs, the fact --

JUSTI CE SCALIA: |If you're relying on it, |

mean.
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MR. BURSCH. Well, as we explained in the
briefs, both parties rely on that. The fact that you
have an actual innocence exception only two
subprovisions earlier is strong reason to think Congress

didn't intend it here.

But 1I'm making a different argunment now,
which is --

CHI EF JUSTI CE ROBERTS: ['"msorry. o
ahead.

MR. BURSCH:. VWhich is sinmply that Congress
considered the -- the instance where you've establish a

statutory actual innocence gateway in (b)(2), the
successive petition, and still require that it be tinely
filed, because the State's interest {n havi ng notice and
an opportunity to investigate is so inportant.

JUSTI CE KENNEDY: But are -- are you saying
that this case is a fortiori froma successive petition?
Because this isn't a successive petition.

MR. BURSCH:. No, this is not. What |I'm
usi ng the successive petition provision to denonstrate
is that, consistent with the |egislative history,
Congress is denonstrating here, in 2244(d)(1)(D), that
there is no special actual innocence --

JUSTI CE SOTOVAYOR: You don't see a

difference --
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JUSTI CE KENNEDY: Well, you're saying that
Congress knows how to wite --

MR. BURSCH: Yes, | am --

JUSTI CE KENNEDY: -- an exception if -- if
they want it. But this (b) does apply to successive
petitions and this is really before that.

MR. BURSCH. Well, nmy -- ny point is that,

i f Congress anticipated that actual innocence could be a
gateway to circunvent the limtations period, then
certainly they would have put that exception in the
successive petition of (b)(2) where they said, al

right, if you establish actual innocence, we're still
going to make you conmply with the Iimtations period.

CHI EF JUSTI CE ROBERTS: ﬁell, now, your
friend on the other side, | think, argues that that --
they put that in expressly because they limted what
woul d be the otherw se applicable m scarriage of justice
provision in the question that's before us now.

MR. BURSCH. Right. And if you would --

CHI EF JUSTI CE ROBERTS: What is your -- what
is your answer to that?

MR. BURSCH. |If he was right about that,
then in (b), you would al so see another provision that
says and anyone who satisfies this statutory actual

i nnocence standard doesn't have to conply with the
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limtations period. And we think that -- that's

di spositive.

Now -- you know, when we --

JUSTI CE SOTOVAYOR: |I'msorry. | don't
understand. | nean, there is a presunption that's been
| ongstanding that, at |least with respect to the filing

of your first petition, that it is a statute of
limtations subject to exceptions, including the
mani f est i njustice one.

It would seemto ne that if they intended
not to have that apply, they would have done what they
did with the successive petition, but they chose not to.

MR. BURSCH:. Justice Sotomayor, the history
of this statute and of the case | aw {sn't qui te that
way. And | want to draw a sharp distinction between
this case and Holland, with respect to history. Wth
respect to equitable tolling, you did have deci sions
goi ng back to the 1800s recognizing that Federal
statutes of limtation in all kinds of contexts, civil
and crimnal, were subject to equitable tolling.

And so then, in Irwin, 6 years before AEDPA,

you actually create a presunption that, if Congress

doesn't specifically -- you know, exclude equitable
tolling --
JUSTI CE SOTOVAYOR: |"'m not tal king about
20
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t hat presunpti on.

MR. BURSCH: Right.

JUSTI CE SOTOVAYOR: What |'m tal king
about --

MR. BURSCH. Now, |I'm going to nove to
m scarriage of justice.

JUSTI CE SOTOVAYOR: -- are cause and effect
and mani fest injustice.

MR. BURSCH: Yes. So the cause and effect,
the mani fest injustice, the actual innocence, really
starts to develop in 1986, and it cones to fruition in
Schlup in 1995, right before AEDPA is passed.
| mportantly, that exception was al ways applied to
court-created procedural bars, never\once to a Federal
statute of limtations.

And, obviously, the separation of powers
considerations are quite different when you're talking
about a court-created exception to a court-created bar.
The first is a bar that's enforced by Congress itself.

JUSTI CE KAGAN: But you're creating a world
in which this would function as an exception to a State
time limt, but not to the AEDPA time limt.

MR. BURSCH: That's correct.

JUSTI CE KAGAN: Why does that nake any

sense”?
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MR. BURSCH: Because it was the Court itself
that created the judicial exception to the State filing.
And so then -- or, I'msorry, that created the bar with
respect to the State filing. And so then it was
conpletely within the Court's power to make an exception
to that bar.

But, again, here, the separation of powers
considerations mlitate differently when you' re talking
about Congress doing the telling, and this Court has
acknow edged, in Launcher and Dodd and ot her pl aces,

t hat Congress gets to set the paranmeters of habeas.

JUSTI CE KAGAN: But | thought we said, in
M ssouri v. Holland, that AEDPA was -- was enacted
agai nst a background rule, which stafed t hat nornma
equi table principles, such as this one, which had been
applied everywhere to all procedural bars, that AEDPA
suggested that those would -- that AEDPA was
agai nst a background that those would continue to apply.

MR. BURSCH. Well, it was a very short
background, one with no Irwin-like presunption and one
t hat, again, had never ever been applied to a Federal
statute of limtations. And --

JUSTI CE KAGAN: But why is a Federal statute
of limtations any different?

MR. BURSCH:. Because it's Congress and

22
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Congress is the one that's handcuffing the Court with
respect to the scope of the --

JUSTI CE KAGAN: Yes, but, again, it's
Congress but we said, in Holland, that it's Congress
and AEDPA has -- has -- was drafted against this
presunption that normal equitable principles would
apply.

MR. BURSCH: But here's another way to think
about it -- you know, if you imagine the -- the tenplate
that you have on your M crosoft Word, when you're doing
a docunent, an opinion, whatever, you' ve got certain
stuff that's on the tenplate. And you said, in Irwn,
that when it cones to equitable tolling, you' ve always
got a subprovision Z, call it, in evéry Federal statute
of limtations that appears on that tenplate, And so
Congress has to do something affirmatively to strike
t hat out.

Because the mi scarriage of justice exception
had never been applied to any Federal -- Federal statute
of limtations, there wasn't a mi scarriage of justice
exception sitting on the tenplate. Congress was witing
from scratch

JUSTI CE KAGAN: But, again, why woul d
Congress have thought that there would be any difference

in -- with respect to a statute of limtations?
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MR. BURSCH. Well, the biggest reason is
because of the State interest in notice and
i nvestigating the evidence. Wen you' re talking about
the typical Schlup claim--

JUSTI CE KAGAN: But that applies to States,
as well.

MR. BURSCH. Well, no, there -- there you
have stale clainms, but you don't have stale evidence.
And -- you know, we -- we don't have any problemwth
litigating a claimthat could have been |itigated
earlier and is going to be litigated now. But the world
of evidence, the record that supports the claim is
al ready defined and is not going to change.

The world we're dealing ﬁﬂth in
2244(d) (1) (D) is when new stuff has conme forward, and,
if that new stuff sits in the jailhouse cell for 10, 20,
30 years and we don't have an opportunity to talk to
t hose witnesses, to do counter-investigation, then not
only are we prejudiced with respect to delay and
finality and things like that, but we're prejudiced with
respect to the merits determ nation of what that
evi dence neans.

And, when | tal ked about ny three
constructs -- you know, this case, here, where you're

using the old evidence to establish the underlying
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claim that's really the position where the State is in
t he worst possible position because, now, you've got
a -- you know, the dry cleaning clerk affidavit -- a
10-year-old affidavit -- we can't possibly cross-exan ne
her, and, yet, not only is that their gateway, that's
their substantive nmerits claimabout why there is
I neffective assistance of counsel.

JUSTI CE G NSBURG. Why can't you
cross-examne her? 1Is it just because the | apse of tine
and she won't renenber?

MR. BURSCH. It'll be very difficult. And
there are sone exanples in the amci briefs of the New
York case, for exanple, where witnesses were conpletely
unavail able. They had died, or one ﬁas out of State
and, because of nental infirmties, could not travel.

You know, we all know that, as time passes,
evi dence deteriorates, whether it's because of -- of
death or illness or sinply forgetfulness. | certainly
can't renmenber what | was doing 10 years ago today. And
the affidavit that she submtted was quite short. And
that one affidavit is just a mcrocosm of the problem
when you don't conme forward i medi ately with evidence.

One other point that | want to make, really,
on the equities here because we're spending a | ot of

time on that --
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JUSTI CE SOTOVAYOR: Do you have any idea how
many actual innocence claims win on the underlying

constitutional issue?

MR. BURSCH. Right. The nunber that win is

small. But what this case denonstrates is that the
number where it's clained is very high. 1In fact, in
M chigan -- you know, where we deal with procedural

default every day, sonmewhere between a third and a half
of our petitioners claimed actual innocence, so that
they can use Schlup to get past the -- the failure to
prove cause and prejudice.

JUSTI CE SOTOVAYOR: How many wi ns on the
attenpt ?

MR. BURSCH: Well, in thé Sixth Circuit, a
little nmore than in sone other circuits, but, generally,
not very many --

JUSTI CE SOTOVAYOR: Not many.

MR. BURSCH: -- you know. But this case is
t he perfect exanple. VWhen you cut the court | oose from
the statutory requirenment, you end up w th what
Justice Alito is describing -- you know, a situation
where no one thinks that M. Perkins is actually
i nnocent based on this new evidence; at best, it proves
t hat he had a co-conspirator who hel ped himcommt the

mur der toget her.
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And, yet, now, we've got the Sixth Circuit order,

whi ch purportedly sends us back to the trial court to

do -- you know, who knows what? | nean, how do you
prove that he's not innocent? Well, a jury already did
t hat .

You know, The jury heard all the evidence.
They had a presunption of innocence. All the
constitutional rules that should have been were applied
to that trial, and the jury said he's guilty, and
there's not a presunption of innocence anynore.

And -- and the equitable point that | wanted
to touch on is that this is not just about prejudicing
the State's interest. |If you allowclains |ike these to
go forward, it also prejudices those\MMO have legiti mate
claims of actual innocence, the needle in the haystack.

And Justices O Connor and Kennedy, in their
Herrera concurrence, tal ked about the haystack problem
t hat, when you keep adding hay to that pile, not only is
it harder to find the needle, the truly neritorious
claim but, at some point, the Federal judges just give
up, and they stop | ooking.

JUSTI CE SOTOVAYOR: Why -- why is it that
the neritorious claimis going to be the one that's
going to be hidden?

MR. BURSCH: Because there are so many.
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JUSTI CE SOTOVAYOR: Meaning --

MR. BURSCH:. It's inportant to understand
that -- that, notwithstanding the limts that Congress
was trying to put on these habeas petitions when it
enact ed AEDPA, that we actually have nore habeas filings
on an annual basis today than we did before AEDPA was
enacted. It's not going to stop the filing.

This is just one small rule to cut the
haystack down a little bit and make it that much easier
to find the needle. And, if you can find that
occasi onal needle -- and we submt there's not a | ot of
t hose -- Federal judges are going to be nore inclined to
| ook for those.

JUSTI CE SOTOVAYOR:  But you woul d -- you
want to keep it out altogether.

MR. BURSCH: No.

JUSTI CE SOTOVAYOR: You want an actually --
potentially actually innocent person not to have --

MR. BURSCH. No, that is not our position.
And | want to be really clear about this. First,

t hey've got the year, but, if they go past the year,
t hey've got the State system And what the exanples in
the am ci briefs denonstrate is that --

JUSTI CE SOTOMAYOR: But they don't have the

Federal system
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MR. BURSCH. No, they don't.

JUSTI CE SOTOVAYOR: As the first habeas.

MR. BURSCH: But, as the Al abama ami ci brief
expl ains, every State has got a process for hearing these
claims, no matter how old they are. You' ve also got
the -- the prosecutors who | ook at these and they don't
want to keep innocent people in jail.

And then, lastly, you ve got clenency, which
this Court has al ways recognized as the renedy for those
who assert true, actual innocence, but have no
constitutional violation to assert.

Unl ess there are further questions, | would
like to reserve the bal ance of my tine.

CHI EF JUSTI CE ROBERTS: fhank you, counsel.

M . Readler?

ORAL ARGUMENT OF CHAD A. READLER

ON BEHALF OF THE RESPONDENT

MR. READLER: Thank you, M. Chief Justice,
and may it please the Court:

| would like to start with Justice Kagan's
gquestion regarding the inportant background interpretive
principle here that's set out -- set out in Holland.
There, the Court held that |ongstanding equitable rules
I n the habeas context are incorporated into AEDPA,

barring a clear conmand by Congress to the contrary.
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And the | ongstanding m scarriage of justice
exception has had a well-settled neaning. |t has
al l owed petitioners, who can neet the high standing of
showi ng actual innocence, a procedural gateway around a
procedural bar to allow themto present their otherw se
barred constitutional clainms in Federal court.

JUSTI CE Gl NSBURG: Before you proceed with
that, can you address Justice Alito's point that the
district court said there is no nerit to this; it's not
an actual innocence -- it's not a valid actual innocence
claim And then the Sixth Circuit sends it back for the
district court to decide sonething it's already deci ded?

How do you overcone that the Sixth Circuit
never reviewed the actual innocence duestion, t he
district court did and said this doesn't make it?

MR. READLER: That's correct, Justice
G nsburg. And, with respect to Justice Alito's
question, the reformrecomendation fromthe magistrate
denied this petition on statute of limtations grounds
solely. It said it was too late, and it m ssed the
statutory peri od.

At the district court level, the court held
that the statute of limtations was m ssed and t hat
there was no diligence; the court believed there was a

diligence requirenent, and so the petition failed for
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t hat reason.

And then, as Justice Alito noted, the court
added sone ot her | anguage, which said -- was not a
wei ghi ng of the evidence, but the court said that it
felt that the evidence was not new, in the sense that it
was reasonably -- potentially reasonably known at the
time of trial, which I think is one -- was, one, the
wrong | egal standard, but, two, was a m sinterpretation
of Schl up because Schlup allows you to consider all the
evi dence, old and new.

And | don't think that's what the
district -- the district court | think applied the wong
| egal standard, so it wasn't actually getting to the
merits. It didn't sort of set out afl t he evidence and
wei gh t hem

And then, Justice G nsburg, you are correct
that this was not part of the certificate of
appeal ability. The certificate of appealability was
limted on the narrow question of whether there was a
dil i gence requirenent.

That factual issue was not before the Sixth
Circuit and hasn't -- it is not before this Court as
well, and what | think this Court should do is what it
did in Schlup, which is announce the standard t hat

woul d apply and then it remanded the case back to the
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district court for application of the correct standards.

JUSTICE ALITG  Well, I don't understand
that. The district court -- or you seemto suggest the
district court was wong in saying that there wasn't
sufficient evidence for an actual innocence claim
Maybe that's the case. Maybe it was w ong.

But, if it decided that issue and the issue
wasn't appeal ed, then the issue is settled. And that's
the problemthat | see. Now, how do you get around
t hat ?

MR. READLER: Right. Justice Alito, | don't
read the Sixth -- or | don't read the district court as
actually getting to the nerits. | think it applied a
wong legal rule and said, | can't eQen consi der the
evi dence because it's not new evidence. | think that
was an erroneous interpretation.

Under Schl up, the -- the Court has said many
tinmes that the court can consider all the evidence old
and new. And | think that case really turns on the --
the equitable tolling of --

JUSTICE ALITO Did you ask for a
certificate -- what other issues did you ask for a
certificate of appealability on?

MR. READLER: Well, our client was acting

pro se.
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JUSTI CE ALI TG  What -- what other issues
did he ask for a certificate on?

MR. READLER: Justice Alito, | don't --
don't have that in front of me. | don't recall the full
contours of what he requested. The certificate -- the
Sixth Circuit granted it on the one narrow i ssue of
whet her diligence was a requirenent.

CHI EF JUSTI CE ROBERTS: Counsel, you say, on
page 17 of your brief, that this Court has applied the
mani fest-injustice exception to limts created by
Congress. What's your best case for that?

MR. READLER: Absolutely, M. Chief Justice.

Those cases are on pages 36 to 38 of the red brief, and

| think nmy friend and | have a di sagreenent here. |It's
true that the -- the rule has never been applied to the
statute of limtations because there was no statute of

limtations for AEDPA before the statute, but the Court
has applied the exception to acts of Congress. It did
So i n Sanders.

CHI EF JUSTI CE ROBERTS: What -- what do you
mean, acts of Congress? Your sentence says, applied at
the limts created by Congress. | read that to nean
statutes of limtations. But that's wong?

MR. READLER: M. Chief Justice, that --

that's incorrect, in the sense that there was no Federal
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statute of limtations before AEDPA, but the Court had
applied the m scarriage of justice exception to acts of
Congress. So, for instance, in Sanders, the -- Congress
had i ncluded, in 2244, an ends-of-justice provision
whi ch seened to allow the Court to consider the ends of
justice when considering whether to hear a successive
petition, which is, essentially, the equival ent of
m scarriage of justice.

It did not include that |anguage in 2255,
and, yet, the Court read 2255 as also including the
ends-of -justice requirenment, hence the m scarriage of
justice, even though the | anguage wasn't there.

I n Kuhl mann --

CH EF JUSTI CE ROBERTS: VVth 2255 -- rem nd
me?

MR. READLER: For Federal -- Federal
petitions.

CHI EF JUSTI CE ROBERTS: And said what with
respect to tinme --

MR. READLER: For Federal -- Federal
convi cti ons.

CHI EF JUSTI CE ROBERTS: Said what with
respect to the tine limts?

MR. READLER: There were -- there were --

there was | anguage in both -- in both statutes regarding
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when you could bring a successive petition. The -- the
statute that applied to petitions out of State judgnment,
2254, included an ends-of-justice provision, which said
the court could consider the ends of justice in deciding
whet her to take a second or successive petition.

CHI EF JUSTI CE ROBERTS: So -- so, when you
said limts, you didn't nean tinme limts; you neant
substantive limts?

MR. READLER: Substantive -- well, no.
Procedural limts, procedural limts on -- procedura
limts.

CHI EF JUSTI CE ROBERTS: Procedural limts.
Do you have a case that applies it to time limts?

Whi ch, of course, is the question me\have here.

MR. READLER: We do. In -- in -- now, these
woul d be State tinme limts, but --

CH EF JUSTI CE ROBERTS: Ri ght . But you said
limts created by Congress. So just -- | nmean, | should
read "limts created by Congress” not to nean tine
limts, but procedural or other limts.

MR. READLER: Well, M. Chief Justice, there
have never been any tine limts --

CHI EF JUSTI CE ROBERTS: Right. And | guess
that's the point of ny questioning and your friend's

position. There have never been any tinme limts created
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by Congress that have been abrogated by a
mani f est-injustice exception.

MR. READLER: | think |I can agree with that
because there was never a statute of limtations before
AEDPA. But - -

CHI EF JUSTI CE ROBERTS: Right. And the
difference is, in Holland, we are dealing with equitable
tolling, which had applied as far back as -- you know,
what ever the law goes to limtations; in other words,
equitable tolling, which is different fromthe
abrogation, | think, that you are asking for.

MR. READLER: Well, | don't think so,

M. Chief Justice. Two responses, first, with respect
to the timng issue, the Court had aﬁplied t he
m scarriage-of-justice exception to abusive petitions.

So there is a timng concern invoked there
because you're filing a second petition when you could
have rai sed issues earlier. And the Court has said,
even in that timng context, not a statute of
limtations, but it certainly invokes tim ng concerns,
that even, in that instance, the m scarriage of justice
woul d still overcome the rule.

Now, what - -

JUSTICE ALITO Wll, you are asking for

what is, potentially, a very big exception to the 1-year
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statute of limtations. |If you took a poll of all of
the prisoners in M chigan, how many of them do you think
woul d say they are actually innocent?
MR. READLER: Justice Alito, | suspect very
few of themcould credibly say --
JUSTICE ALITO. "Very few' would say they

are actually innocent?

MR. READLER: Well, | haven't done that
study. | suspect very few of them would say that
they -- credibly say that they are actually innocent.

JUSTICE ALITO. Oh, "credibly say." But how
many woul d say that they are actually innocent? A lot.
And a lot would be able to come up with evidence that is
equal to -- to what the petition -- QMat t he Respondent
here has cone up wth.

Now, do you think it's -- it's plausible
t hat Congress, in establishing this new 1-year statute
of limtations, because it doesn't want these things to
drag on indefinitely, intended to create an exenption
t hat broad, so that anybody who clainms to be actually
i nnocent can at | east get over -- can get to the point
where the Court has to deci de whether the -- has to
wei gh this evidence of actual innocence, to see whether
It -- it gets over the threshol d?

MR. READLER: Sure --
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JUSTICE ALITO Is that plausible, given
what Congress was trying to do in AEDPA?

MR. READLER: Absolutely, Justice Alito, for
two reasons. First of all, the background presunption,
of course, given the established nature of this
exception -- in fact, on M. Chief Justice's question,
while this exception, as conpared to equitable tolling
in the crimnal context, | think is actually nore
| nportant because it goes to the ultimate equity, and
that is innocence.

But the background presunption is that
Congress includes these foundational equitable rules, of
whi ch the miscarriage of justice exception is absolutely
one of them unless Congress expressfy says ot herw se.

Now, Justice Alito, no -- no petitioner is
going to want to find thenselves in the Schlup world,
where they m ssed the statute of l[imtations. It is not
a place they are going to want to be. They are going to
absolutely want to file within a year, if they can.

Sonetinmes, they mss that -- that period,
and what the Court has said, in those rare circunstances
where you can nmake a credi ble, conpelling show ng of
actual innocence, we will allow you around the statute
of limtations. But no petitioner wants to be in that

ci rcunmst ance because the Schlup standard is so high
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CHI EF JUSTI CE ROBERTS: Well, it's -- I'm
not sure that's right. They don't want to definitely
file within one year, if they don't have anything to
say. You know, if it takes a certain amount of tine
before they either acquire it legitimately or can find
sonebody or -- | don't know, in this case -- you know
t he codefendant dies, everybody has no reason any
nore -- you know, to object and pin it on him

There are a | ot of reasons that it's in sone
of these prisoners' interest to drag things out and then
to file. They don't have anything to say within the one
year and need time to either, fromyour point of view,
| egitimately devel op the evidence or, fromyour friend' s
poi nt of view, to concoct it. \

MR. READLER: Well -- and the statue speaks
to that. | nmean, | think we do have a di sagreenent on
the interpretation of the statute, but Section
2244(d) (1) (D) does speak to the discovery of new
evi dence whi ch goes to support a claim | think
Congress --

JUSTI CE GI NSBURG. And the statute of
limtations would run fromthe discovery of the new
evi dence, not from --

MR. READLER: That's -- that's correct,

Justice G nshurg, to the extent that the evidence goes
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to support a claim Congress included a typical
di scovery rule. |If you've discovered new evidence
that -- that supports the factual underpinnings of your
claim that starts the one-year period over again.

But, critically -- and I think nmy friend and
| have a disagreenment here -- critically, with respect
to that provision, if you find evidence that solely goes
to your innocence, that provision is not triggered,
meani ng you don't get another year if you find
conpl etely excul patory evi dence that shows you're not
i nnocent, you don't -- you don't necessarily get another
year.

And there's a hypothetical | can give you.

I f your underlying claimis a Batson\clainl a

structural error claim and you fail to raise it, and
you mi ssed the one-year limtations period, but then, 10
years later, you find DNA evidence that conpletely
exonerates your client that was unknown to anyone, so
it's not the basis for an IEC claim it's not the basis
for prosecutorial msconduct, in that instance, the
statute doesn't start the limtations period over.

You're entirely out of luck, which is why
Congress had to have neant to include the absolute --

t he i nnocence exception for just that kind of case, so

that that petitioner at |east has the ability to try to
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neet the Schl up standard.

JUSTICE ALITO But that's very odd because,
i f you have sonmebody who's actually innocent, then
you' re saying that person can't get out of prison,
unl ess the person happens to have a good constitutional
claimthat's totally unrelated to the fact that the
person is actually innocent.

That's just very odd, isn't it.

MR. READLER: Well, | don't think so,
Justice Alito, in the sense that all this is, is a
gateway to allow themtheir first opportunity to bring a
Federal habeas petition. Ordinarily, they're out of
l uck.

But, if they brought evidence that is so
conpel ling, that shows that there may well have been a
m scarriage of justice because this person has shown,
under the Schlup standard that they' re actually innocent,
then, in that instance, the Court has always said that
we're going to allow those clains to be heard, at | east
in the first instance, by -- by a Federal court for a
first petition.

CHI EF JUSTI CE ROBERTS: Your friend responds
to that point, | think, by saying that every State
allows collateral review in that instance and that what

we're tal king about is sinply preclusion of the second
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bite at the apple -- or a third bite at the apple, |
guess, by -- by assunption, in the Federal system

MR. READLER: Well, M. Chief Justice, I'm
not sure that's practical, to the extent that we've
al ready raised our underlying constitutional clains in
the State court. Those have been exhausted. So the
M chigan rule, as | read it, doesn't allow us to go back
to State court and present our constitutional clains
again. They've already been adjudicated.

CHI EF JUSTI CE ROBERTS: \What about the
actual innocence clainf

MR. READLER: The innocence evidence may --
you may be able to pursue that under -- under the --
under the State rule, but that is nofe akin to a
freestandi ng --

CHI EF JUSTI CE ROBERTS: |Is that the nost --
Is that the nost -- | thought | understood your friend
to say -- he can correct ne if I'"'mwong -- that every
State has an avenue for considering that.

MR. READLER: Well, two responses. One, |
think every State has different rules and so this -- the
application of the exception is never turned on sort of
what the alternative potential State rule is. That
wasn't -- that was true in House and true in Schl up,

where there were State alternatives.
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But, two, those State alternatives go to
freestandi ng i nnocence cl ai ns, where you're not --
you're not alleging that there's an underlying
constitutional violation.

VWhat you're saying is simlar to Herrera,
and that is that | have evidence that shows, setting
aside any error of the trial, no errors, | have evidence
that shows I'minnocent. That's a conpletely different
concept. And what we're getting at here is the case
where you wanted evidence of innocence and, two, have a
constitutionally corrupt trial -- or at |east an
al l egation of a constitutionally corrupt trial.

JUSTI CE SOTOVAYOR: Counsel, | see --

JUSTICE ALITO Wl |, aséuning for the sake
of argunment that there is this exception, why shoul dn't
diligence be required? How can it be equitable to all ow
sonmeone to bring a claimwhen the person has --

i nvol vi ng new evi dence, when the person has not been
diligent in presenting this new evidence to the court?

MR. READLER: Well, Justice Alito, for
decades, this Court has never required diligence and, in
fact, in MCl oskey, has expressly rejected it, and the
Court has noted that diligence has not historically been
requi red under the standard because, as the Court said

i n House and Cal deron, that Congress raised the bar in
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two places on the statute.

But the reason why is because, as
Justice O Connor said in her concurring opinion with --
wth -- in Wthrow, with Chief Justice Rehnquist, is
that innocence is the ultimte equity. And it trunps --
diligence is not the ultimte equity, it's innocence.

And if -- if a petitioner can conme forward
and make a credi ble show ng of actual innocence, that,
standi ng al one, has al ways been enough to allow a
Federal court to at | east go ahead and then reach the
underlying claim

JUSTI CE SOTOVAYOR: Counsel --

JUSTI CE G NSBURG. You have a larger -- you
have a | arger category, you say niscérriage of justice,
so one is actual innocence. You say the category is
wel | defined. So what else would fit under this -- and
we can bring it up very late in the -- in the day.
Anyt hi ng el se other than actual innocence would be in
this category?

MR. READLER: Justice G nsburg, | think the
Court has always treated the phrase "m scarriage of
justice" as synonynmous with actual innocence, and
that's -- that's the one thing it's getting at. It's a
narrow exception, it's difficult to neet, but -- but

it's always included cases where you can make --
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JUSTI CE SOTOVAYOR: Counsel --

JUSTI CE KENNEDY: Are bribed jurors not a
m scarriage of justice?

MR. READLER: |'m sorry, Justice --

JUSTI CE KENNEDY: A juror who's bribed, is
there no -- no mscarriage of justice there?

MR. READLER: Well, that woul d, presumably,
be the basis for a habeas claim

JUSTI CE KENNEDY: But we're -- we're talking
about the meaning of the term "m scarriage of justice."
It seems to nme there -- there are many serious errors
t hat can be described by that general phrase.

MR. READLER: Well, Justice Kennedy, | --

JUSTI CE KENNEDY: Do you\mant to say it's a
termof art? Fine.

MR. READLER: Justice Kennedy, |I'mrelying
on the Court's decades of decisions, many of which
you've witten in this area, where they've descri bed
m scarriage of justice in the habeas setting as the
equi val ent of incarceration of an innocent person, and
that's what the exception is -- is getting at.

JUSTI CE SOTOVAYOR: The --

JUSTI CE BREYER: So does this boil down

to -- | mean, you have a one-year statute of
limtations. Now, | guess -- suppose Hurricane Katrina
45
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cane along and threw all the docunents away for two
nmonths. | guess the Court could extend it, couldn't it?

MR. READLER: Well, that could be viewed as
an i npedi nent under -- under the -- under the statute,
there's a statutory provision for --

JUSTI CE BREYER: Yes, | nmean, don't they
toll it when there's sonme -- when the courthouse burns
down?

MR. READLER: It could be also a basis for
equitable tolling, correct.

JUSTI CE BREYER: All right. So you want to
say and that's also true when the person is actually
i nnocent, if you can prove that, delay it. |Is that what
you' re sayi ng? \

MR. READLER: [|I'mnot sure if | fully
under st and t he question.

JUSTI CE BREYER: Well, he has his one year,
and he gives four criteria, and the four criteria,
sonetinmes, are not exclusive. And you want to say yours
Is one of the tines.

MR. READLER: That's -- that's true.

They're not exclusive. And a --

JUSTI CE BREYER: And a different one you say

I's when he's actually innocent.

MR. READLER: That's -- that's correct.
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JUSTI CE BREYER: All right. |If that's
correct, then suppose that he purposely has del ayed
filing this until everybody's dead, so they know they
can't prove it anynore.

MR. READLER: Well, then that raises a
whol e - -

JUSTI CE BREYER: Well, what is your answer?

MR. READLER: -- different range of --

JUSTI CE BREYER: All right he, can he toll
under those circunstances?

MR. READLER: Well, any -- as the Court said
in Schlup, the timng of the subm ssion by the
Petitioner can certainly be considered in the Schlup
anal ysis, so --

JUSTI CE BREYER: So the answer is, in your
view, if he deliberately and -- and, w thout cause,
delays it for 5 years, his filing, just so everybody
wll die, you would say, okay, |I'mnot worried about
hi n?

MR. READLER: Well, Justice Breyer, | --

JUSTI CE BREYER: |Is that right? Wuld you,
or wouldn't you?

MR. READLER: | would say -- | would say
that he can still attenpt to avail hinmself of the

settled m scarriage of justice exception, but the huge
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probl em he's going to run into --
JUSTI CE BREYER: Does he win or |ose?
MR. READLER: He likely -- he may well | ose.
JUSTI CE BREYER: | nmean, what do you think?
MR. READLER: He may well |ose at the Schlup
st age.
JUSTICE BREYER: | didn't ask that. | said

what do you think?

MR. READLER: Well, | don't have all the
facts. | suspect he's going to |ose.
JUSTI CE BREYER: Yes, you do. | made up the

hypot heti cal .

(Laughter.)

MR. READLER: Well, Just{ce Breyer, on those
facts, I"'mgoing to say he |l oses at the Schlup stage
because Schl up, which is, one, an incredibly high bar to
neet, but, two, the Court expressly said, at page 322 of
the opinion, that it could consider the timng of the
evi dence when it's submtted.

So it already takes into account any sort of
gane- pl aying that petitioner nay engage in when they're
trying to assert their -- their innocence.

JUSTI CE BREYER: But they admt --

CHI EF JUSTI CE ROBERTS: And how long did

your --
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JUSTICE BREYER: |'mjust trying to -- they
admt that, if he's diligent, it's okay?

MR. READLER: The -- the State?

JUSTI CE BREYER:  Yes.

MR. READLER: Well, the State --

JUSTI CE BREYER: Do you believe he's
diligent?

MR. READLER: We believe he's diligent. The
State is asking for a diligence requirenent that the
Court has never i nposed.

JUSTI CE BREYER: So the State is asking for
a diligence requirenent. You admt that there's a
requi rement that -- that you have to not really use this
as a sham device, so we're pretty cldse.

MR. READLER: Well, there's -- there's never
been a diligence requirenent in this setting because
that's not been the focus.

JUSTI CE SOTOVAYOR: But there has --

JUSTI CE BREYER: But there is a sham --
there is a sham and deli berate delay requirenment, not a
diligence one, but there is a sham [|'mnot trying to
trick you.

MR. READLER: No, but --

JUSTI CE BREYER: What |I'mtrying to say is

maybe we' re argui ng about sonething that we could sol ve;
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that is, in fact, many of these people don't have
| awyers. They don't understand the statute of
limtations, they don't understand what diligence m ght
consi st of |looking later. You agree that it's -- it
shoul dn't be a sham shouldn't do it deliberately.

Al right. Now, if I'mthinking about that,
how woul d you advise ne to wite it?

MR. READLER: | think -- 1 think the Court
can just build on the principles it's already set
forward in Schlup and other places, and that is, that
there's never been a diligence requirenment in this
setting.

And Congress, by the way, did not -- the
Congress -- the intent of Congress més not to include a
diligence requirenment here because, in two places, it
did include a diligence requirement with respect to
successive petitions or evidentiary hearings, so
congressional intent was not to include diligence --

JUSTI CE SOTOMAYOR: But there has al ways
been a | aches defense until Rule 9(a) was rescinded.

MR. READLER: That's correct, Justice
Sot omayor .

JUSTI CE SOTOVAYOR: All right. So there's
been some form-- not of due diligence, but sonme form of

check on a prisoner waiting so long that a State can't
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respond, the -- Justice Breyer's hypothetical.

So he's asking you, | think, to tell us how
to wite it. So do we wite it by saying there's no
diligence requirenent -- but there is a sort of common
| aw | aches, although that's a hard argunent to nmake
because it was based on 9(a) until recently.

O do we just say it's equity, and equity
woul d suggest that, if it's contrived -- the delay is
contrived, that the evidence is suspect and doesn't --
and shoul dn't be credited.

MR. READLER: Absolutely. Two responses.
First, just with respect to Rule 9(a), Chief Justice
Burger, in a concurring opinion to a dissent in
Spal di ng, said that even a | aches rufe woul d gi ve way,
if there was a col orabl e show ng of actual innocence.

Wth respect to the rule I'd wite, | would
wite the rule that is essentially already in place, and
that is that the m scarriage of justice exception does

not turn on diligence; it turns on whether you can show

I nnocence.

And in -- in attenpting to show i nnocence
under Schlup, this timng -- the timng of the
subm ssions is a consideration. So if there's -- if

there's been a delay that, sonehow, hurts the State

because a witness has died or that it appears to be that
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that's the fault -- or that the petitioner was playing
ganes in that context, | think that's a fair
consi deration under Schl up.

JUSTI CE G NSBURG: How about - -

CHI EF JUSTI CE ROBERTS: So is this
established after -- after sonme kind of evidentiary
heari ng, the delay, whether he del ayed for a particular
pur pose or not?

MR. READLER: Well, it depends. If -- if
the petition is filed 3 weeks after the star w tness
dies, presumably, the State will cone back in their
petition and note, one, all the evidence that they think
goes against the -- the petitioner's claim but, also,
they'll note that this happened, and\the court could
resolve it at that stage, too.

CHI EF JUSTI CE ROBERTS: Wy -- why did your
client wait 5 years after the |last affidavit?

MR. READLER: A nunber of reasons,

M. Chief Justice. One, he was |ooking for counsel to
assist him two, he continued to |ook for evidence;
three, he didn't have access to his |egal papers. Many
of his legal papers were lost in a prison riot and then
a flood that occurred at this prison, so he didn't have
access to those and had to regain those.

For a period of tinme, he was deni ed access
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to the library and to a legal witer. So there were a
cul mnation of reasons why he didn't do this, but I
think two of the critical ones were | ooking for counsel
and trying to devel op nore evi dence.

JUSTICE ALITG  Well, as your -- as your
adversary says, there's nothing really procedurally
conplicated about filing a Federal habeas. There --
there are forms -- |'ve read hundreds of them -- that

have been filed by pro se petitioners, and there is

not hi ng techni cal about claimng, "I'minnocent of this
of fense. "

This isn't a legal issue. [It's sonething
anybody can understand. |'ve got an -- |'ve got ny
sister's affidavit, | have an affida&it by a third
person, | have an affidavit by -- by a person who worked
in the dry cleaning shop that shows that |I'm actually
I nnocent .

Why doesn't -- what is the reason for

waiting 5 years to file that?

MR. READLER: Well, Justice Alito, no -- no
rati onal petitioner is going to want to wait in that
period because, if they file within the 1-year peri od,
they go straight to review on their habeas clains, and
they don't have to worry about any procedural gateway.

So -- so no rational --
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JUSTICE ALITO But | just -- | don't understand
your answer about why it took himb5 years fromthe --
fromobtaining the last affidavit to the filing of the
Federal habeas. You said he couldn't get a |awer. He
really didn't need a lawer to do this. He didn't have
access to a library. This isn't a legal issue -- isn't
a conplicated legal issue. It's a factual issue, that
anybody who wat ches detective shows on TV can
under st and.

MR. READLER. Well -- and, Justice Alito,
you're right, we're not arguing for equitable tolling
here, in the sense that he could have filed earlier.
There wasn't -- there wasn't a State inpedi nent that
stood in his way the entire period of tinme. And he
shoul d have filed it earlier, and had he filed earlier,
t hen he woul d have gone straight to consideration of his
underlyi ng habeas clains and woul dn't have to worry
about this high hurdle of satisfying --

JUSTICE ALITG  But you think that Congress,
whi ch, in AEDPA, was trying to speed all this up and get
rid of the delay and nmake things sinpler, intended to
allowthat? You could wait 5 years, you could wait 10
years, you could wait 15 years; it doesn't matter?
That's what AEDPA was intended to do?

MR. READLER: Well, no, Justice Alito,
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you're correct that AEDPA was intended to delay -- or to
end del ay when possible -- but, as the Court said in
Hol | and, AEDPA was not nmeant to end every delay at al
costs. | think this is exactly the situation it had in
m nd.

I n Cal deron, the Court recognized that the
m scarriage of justice exception is consistent with
AEDPA because -- because it arises so rarely that, in
the vast mpjority of cases, the finality and comty

concerns that the State has are honored because there's

no -- there's no additional proceeding, the petitioner
w Il not meet the high Schlup standard, and the case
w il end.
But, in the rare case mhére a petitioner can

satisfy Schlup, the Court has always said that the
court house doors, in that circunstance, will be open to
review of your first Federal petition. And that --
JUSTI CE GI NSBURG. The Second Circuit --
when it had a simlar case, the Second Circuit itself
said that actual innocence is rare. This is such a
case. This is a case where the alibi that he had was --
It was established by forensic evidence, air-tight, he
was sonepl ace else. The -- the Second Circuit didn't
send it to the district court to decide the actual

i nnocence.
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It decided that itself and then said,
district court, now you deal with the -- with the
gquestions that the petitioner is raising -- the
constitutional questions. But the Sixth Circuit just
seenmed to be -- it didn't matter whether -- it didn't
matt er whet her the actual innocence claimhad any solid
basis, when they sent it back to the district court.

Shouldn't -- if there is an actual innocence
gateway, shouldn't the court of appeals determ ne that
before it returns the case to the district court?

MR. READLER: | think, ordinarily, yes. The
Sixth Circuit said, here, that there was a gateway, and
it was remandi ng the case back to the district court --

JUSTI CE Gl NSBURG.  Yes, But it didn't find
anyt hi ng about whether this was -- this claimwas -- was
a good one.

MR. READLER: That's correct. That's
correct --

JUSTICE GINSBURG:. And I'mstill puzzled
about what happens next. The case goes back to the
district court and the -- the district court is told,
diligence doesn't matter. The district court says, yes,
but I thought -- | thought that the claimwas worthl ess.

MR. READLER: Well, it's correct that the

case should be remanded back to the district court, just
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like this case -- just like the Court did in Schlup,
where it announced the standard and remanded back to the
district court for application.

But, here, | disagree with that reading of
the underlying opinion, in that the Court doesn't set
out in sort of weighing all the evidence and saying,
here's what | find in favor of the petitioner and here's
what | find in favor of the State. What the district
court said is that -- it said the timng of the evidence
was sonehow a probl em because the informtion was known
at trial, which I think is, again, wong for two
reasons.

| think the petitioner has -- is able to use
the informati on because the problen1for us was his
attorney was told about sonme of these things, but didn't
actually assert them-- or didn't interview one of the
key witnesses. One of the affiants was on the
prosecution's witness list, and nmy client's |awer
didn't even interview that person, let alone call them

And then the court -- | think the court --
the trial court m sunderstood Schlup because Schl up
all ows you to consider all the evidence, old and new,
make appropriate credibility determ nations, consider
the tinmeliness of the evidence, and determ ne whether

t hat standard has been net.

57
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Officia

And | think that's what should happen here

for the -- for the first time, in our view. And there
is a question -- there was a question, earlier, with
respect to how often the Schlup standard is nmet. In

response to the reply brief, we did a search of circuit
courts. And we found, since Schlup was deci ded, eight
circuits that have upheld or have found that Schlup was
sati sfi ed.

If you add in House, then that adds nine
appel l ate cases where Schlup was satisfied. So it's --
it's a narrow range of cases. It shouldn't be difficult

to neet, but we --

CHI EF JUSTI CE ROBERTS: Well, but, | nmean,
t he whol e question -- and your friend made the -- nmade
the point -- the question is how many are filed, in how

many cases does the claimarise, not how fewtinmes it's
uphel d.

MR. READLER: Sure. M. Chief Justice, |
suspect, no matter the rules, there will always be
filings by petitioners, and many of those may be
frivolous. But, as the Court has said in Panetti and
ot her cases -- you know, unneritorious petitions can be
di sm ssed at the earliest course, and it's consistent
w th Habeas Rul e 4.

That's what shoul d happen in this instance,
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too. But it's -- and it's awfully --

CH EF JUSTI CE ROBERTS: How do you know
whi ch of these are nmeritorious and which aren't? |Is
this the nmeritorious -- | assune you think this is a
meritorious one?

(Laughter.)

MR. READLER: We -- we do,

M. Chief Justice.

CHI EF JUSTI CE ROBERTS: And your friend says
nobody can reasonably think this person is innocent.
Maybe he has constitutional clainms. But, if you | ook at
t he evidence, is this sonmething, at the -- a prelimnary
stage, you look and say, oh, this guy's clearly
I nnocent, and this goes forward? \

O is it one that you can cast aside?

MR. READLER: | don't think it's one you can
cast aside. | think you -- you have to give this nore
devel opment. And, by the way, he was proceeding pro se.
I think, when he -- when the case is remanded, with
assi stance of counsel, he can present -- better present
t he evidence and better present some other things, to
make -- make the showing stronger. And | think we can
neet the Schl up standard.

If there are no further questions, we'd ask

that the Sixth Circuit be affirned.
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CHI EF JUSTI CE ROBERTS: Thank you, counsel.
M. Bursch, you have 4 m nutes remaining.
REBUTTAL ARGUMENT OF JOHN J. BURSCH
ON BEHALF OF THE PETI TI ONER

MR. BURSCH:. Three brief points about
Hol | and and some cl osing thoughts about diligence.

Wth respect to Holland, I want to note,
first of all, that, there, you were dealing with
| egi sl ative silence. Everyone agreed that Congress had
not said anything about equitable tolling.

And, as | explained earlier, when you
consi der the three categories of defendants who claim
actual innocence based on new evidence, this situation
here, where the new evidence relates\to t he factual
predi cate of the constitutional claimasserted, that's
where Congress, nost clearly, nmeant to have the
limtations period apply.

So it's very different. Wth respect to
equitable tolling applying to acts of Congress, everyone
recogni zes that. M. Chief Justice, you note that this
has never been applied to limtations. | actually have
to take issue with nmy friend' s statenent that Sanders
and Kuhl mann, sonehow, took a different tack because, in
both of those cases, what Congress did is it left it to

the district judge's discretion to do or not do

60
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
sonet hi ng.

And all this Court said was, well, if
t hey' ve got discretion, then they can still have an
equi t abl e exception. So, even in those cases, this
m scarriage of justice exception has never, ever been
used to override a congressional act.

The last thing is that, in equitable
tolling, you are dealing with the fault of the
petitioner -- Hurricane Katrina or sonething el se
happened that wasn't their fault. And, here, it's
entirely within the Petitioner's control.

Al they have to do is print the form check
t he boxes, attach the evidence, and then file the claim
And they have an unlimted tine to f{nd evi dence and
then, 1 year after that, to file.

Now, with respect to diligence --

JUSTI CE KAGAN: General, you had suggested,
earlier, some way out of this puzzle about why Congress
woul d have put the actual innocence exception into the
second successive petition provision and not had one for
a first petition?

MR. BURSCH: Yes.

JUSTI CE KAGAN: So that seens really quite

odd to ne. | nean, a nunber of ny coll eagues have said,
well, can we really believe that Congress contenpl ated
61
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this. But, | nean, don't we have evidence that Congress
contenplated it in the second and successive context, a
slightly tighter version, wouldn't it be quite odd to
say that Congress contenpl ated an actual innocence
exception when you are on your second petition, but
barred it when you are on your first?

VWhat sense would that be?

MR. BURSCH: Yeah, let me explain that and
' mglad you raised that because -- you know, besides
the legislative history that infornms what we are | ooking
at here, what they did in 2244(d)(1)(D) is they made it
broader. They said, even if you don't claiminnocence,
if you are coming forward with new evidence, we want the
court to hear that constitutional cléinl if you bring it
within one year.

The reason they didn't nmention it there is
because it woul d have made the provision narrower, and
they didn't want to do that. Then they ratcheted it up
W th respect to successive petitions, making you pass
t hrough the successive petition actual innocence gateway
and then conply with the limtations period, so that's
t he expl anation, consistent were with |egislative
hi story.

JUSTI CE KAGAN: Well, | guess |I'mjust not

sure | understand that. | nean, they could have added a
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separate provision, just saying there's an actua
i nnocence exception, or there is -- there's not,
consistent with the way they did it in the -- in the
second and successive petition.

MR. BURSCH. Right, they could have, but,
again, that would have limted (d)(1) (D)

JUSTICE KAGAN: Well, it didn't have to.

Wiy woul d it have necessarily have limted (d)(1)(D)?

MR. BURSCH. Well, if they said there is an
exception for those who claimactual innocence, the
inplication is, for those who don't claimactua
i nnocence, you are out of | uck.

JUSTI CE KAGAN.  Well, you just you nake the
converse cl ear.

MR BURSCH  Well, if we could rewite
congressional statutes with hindsight -- you know, maybe
we could draft a perfect statute.

JUSTI CE KAGAN: Al |I'"m suggesting is that your
interpretation of the statute creates a glaring anonmaly
t hat peopl e woul d be out of court on the first petition,
and they could turn around on their second petition,
which is usually disfavored, and get an actual innocence
exception.

MR. BURSCH. No, that -- that's not the way

that we interpret this at all. Under either provision,
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you are stuck with (d)(1)(D), you have got to file
within a year. All that the successive petition adds to
it is that you do have a statutory actual innocence
gateway to pass through first that you don't have on your
first petition. That's our position.

| do want to close with sone thoughts about
diligence. You know, |ooking for counsel, we've talked
about how sinple it is to -- to file these things. The
papers lost in the -- the prison riot and the access to
the library are related, and it's because Defendant
Perkins incited the prison riot, so he is hardly in an
equi tabl e position of -- of claimng any tolling benefit
fromthat.

And with respect to the . the rule,

Justice Breyer, we can't have a diligence rule if you go
to that point, based on intent, because the interest
that is being vindicated here is not the purpose of the
Petitioner in --

JUSTI CE BREYER: What do you think about the
words "discovered in exercise of due diligence"? You
know, you could nmanipul ate those words so as to deal
with the circunstance of the -- say, below average IQ
person who doesn't have a |lawer, who isn't certain
about what to do, and what counts as diligence and

di scovery in that case.
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1 Is that -- are you objecting to that? Do
2 you object to that? What do you think?
3 CHI EF JUSTI CE ROBERTS: Go ahead, briefly.
4 MR. BURSCH. Sure. As long as it takes into
5 account that the State's interest in tinmeliness is at
6 its apex when we are dealing with new evidence that
7 relates to the actual constitutional claim And they
8 are asking for -- not equitable tolling, but

9 extraordinary tolling that you should reject.

10 Thank you.
11 CHI EF JUSTI CE ROBERTS: Thank you, counsel.
12 The case is submtted.

13 (Whereupon at 11:01 a.m the case in the
14 above matter was submtted.) \
15
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