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Tuesday, March 20, 2012

The above-entitled matter canme on for oral
argunment before the Suprene Court of the United States
at 10:25 a.m
APPEARANCES:

BRYAN A. STEVENSON, ESQ., Montgonery, Al abama; for
Petitioner.
JOHN C. NEI MAN, JR., ESQ, Solicitor General,

Mont gonery, Al abama; for Respondent.

1
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
CONTENTS

ORAL ARGUMENT OF
BRYAN A. STEVENSON, ESQ.

On behalf of the Petitioner
ORAL ARGUMENT OF
JOHN C. NEI MAN, JR., ESQ

On behalf of the Respondent
REBUTTAL ARGUMENT OF
BRYAN A. STEVENSON, ESQ.

On behalf of the Petitioner

2
Alderson Reporting Company

PAGE

28

55



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
PROCEEDI NGS
(10: 25 a.m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
first this norning in Case 10-9646, M Iler v. Al abana.

M. Stevenson.

ORAL ARGUMENT OF BRYAN A. STEVENSON
ON BEHALF OF THE PETI TI ONER

MR. STEVENSON: M. Chief Justice, and may
It please the Court:

In Gcahamv. Florida, this Court recognized
that children are inherently characterized by internal
attri butes and external circunstances that preclude a
finding of a degree of culpability that would nmake a
sentence of life inprisonnment mﬂthouf the possibility of
parol e constitutionally perm ssible under the Court's
Ei ght h Amendnment excessiveness anal ysi s.

While the issue in G ahaminvol ved juveniles
t hat were convicted of non-hom cide offenses, these
deficits in maturity and judgnent and deci sion-nmaking are
not crime-specific. AlIl children are encunbered with
the sane barriers that this Court has found to be
constitutionally rel evant before inposition of a
sentence of life inprisonment wthout parole or the
deat h penal ty.

In fact, in Roper, this Court acknow edged

3
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that these differences between children and adults exi st
even in the cases involving the nost aggravated nurders.
These deficits, these differences, are even nore
pronounced in young chil dren.

JUSTI CE GINSBURG:. M. Stevenson, but in
Roper, the Court also nade the point -- when it ruled
out the death penalty, it said, "To the extent the
juvenil e death penalty m ght have residual deterrent
effect, it is worth noting that the punishnment of life
I mprisonnment without the possibility of parole is itself
a severe sanction.”

So, the Court in Roper seened to be
anticipating this case and suggesting that -- that it
was all right, it was constitutionalf

MR. STEVENSON: There's no question, Justice
G nshurg, that the -- the default sentence in Roper was
life inprisonment wthout parole, but we actually think
that, specifically with regard to that provision, there
I's no greater deterrent effect, and these deficits, that
t hese problens that children experience, |end thensel ves
to an analysis that is subject when the punishnment is
life inprisonment wthout parole. Like the death
penalty --

JUSTI CE SCALI A: What about 50 years? |Is

that -- is that too nuch?

4
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MR. STEVENSON: What the Court held in -- in
G aham - -

JUSTI CE SCALI A: Well, you know, once --
once you depart fromthe principle that we've enunci at ed
that death is different, why is |life w thout parole
categorically different from 60 years or 70 years or --
you know, you'd be back here next termwth a 60-year
sent ence?

MR. STEVENSON: Justice Scalia, | think
you're absolutely right, that there is a point at which
a termof-year sentence could constitute the sane kind
of judgnent --

JUSTI CE SCALI A:  Okay.

MR. STEVENSON: -- as Ii{e I npri sonment
wi t hout parol e.

JUSTI CE SCALI A: Good.

MR. STEVENSON: But there is a distinction
obvi ously between life inprisonment wthout parole and
any other term sentence. Those sentences in nost
i nstances, if the sentence is not too extreme, do permt
the possibility of release. And what this Court held in
Grahamis not that the State forfeits the ability to
incarcerate for life --

JUSTICE SCALIA: [|'ll change ny -- [|'11

change nmy question to 50 years without possibility of

5
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parol e.

MR. STEVENSON: Il —in --

JUSTI CE SCALI A: Then you have no -- no
di stinction, right?

MR. STEVENSON: Well, | think there, it
woul d be a tough case. | think inposed on a juvenile,
50-year sentence --

JUSTI CE SCALI A: W thout --

MR. STEVENSON: -- would not create the

meani ngful possibility of release that this Court

ordered in the Graham context. It would be right on the

line, but | think 50 years would actually be on the
ot her side of a neaningful possibility of release. It
woul d be sort of a cynical reaction,\if this Court were
to say we ban |ife without parole for these kinds of
of fenders, it would be sonewhat problematic to suggest
that we're going to get as close to death as possible
and then facilitate sonme kind of review. | think what
we're interested in --

JUSTI CE SCALI A: How about 15 years ol d?
15, 60 years; or 14, 70 years?

MR. STEVENSON: | think all of the --

JUSTI CE SCALI A:  VWhat -- what's the
di stinction between 14 and 157

MR. STEVENSON: Well, | think froma

6
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sent enci ng perspective, all
probl emati c.
and a 15-year-old for
of course, the younger
t hese deficits,

JUSTI CE SCALI A:
we - -
can't do it on the basis of
certainly.

MR. STEVENSON:

JUSTI CE SCALI A:
to the jury to take account
of f ender.

MR. STEVENSON:

JUSTI CE SCALI A:
jury trial, right --
MR. STEVENSON:
JUSTI CE SCALI A:
MR. STEVENSON:
course, in this case,
case,
t he judge nor
of Evan MIler, who was 14.
identified |ots of
We do provide for

gr eat er

7

constitutional
you are,

t hese distinctions,

how are we to know where to draw those |ines?

Justice Scalia,

there was no discretion for

| aws t hat

of those sentences woul d be

But the distinction between a 14-year-old

pur poses i s that,

W

the nore conpelling are
that --
| understand, but how are
any historical tradition,
well, | think that --

The common law left it up

of the youthful ness of the

Vell -- ﬁell | think --
They're all entitled to
Yes.
-- before they're --
Well, that's true. But, of
and in the other

t he sent ence.

the jury could give any effect to the age

But |

make these distinctions.

responsibilities --
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JUSTI CE GI NSBURG: Would that satisfy you if
the -- if it were not a mandatory termand it was | eft
to the trier, and you could put in all the mtigating
ci rcunst ances?

MR. STEVENSON: That woul d not satisfy ne,
Justice G nshurg, for all the reasons that this Court
acknow edged in Graham that -- that the problemwth
many of these crines is that the offense itself can
overwhelmall of these mtigating factors, all of these
aspects of juvenile decision-making that we think are

constitutionally perm ssible. The other problemis that

we still can't make good judgnents about whether a
child -- whether these characteristics are transitory or
per manent .

JUSTI CE KENNEDY: So, you're saying it would
be unprincipled for us to say -- or at |east unsupported
for us to say -- that the sentence cannot be mandatory,
but that in sone cases, it mght still be inposed.

MR. STEVENSON: | think it would be
principled to -- to kind of strike down mandatory
sentences, but | think constitutionally what this Court
has recogni zed in Roper and in Graham that it would be
a -- a mstake to equate kids with adults. And we don't
have the ability to nake those judgnents even if we

create a different kind of process.

8
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official

JUSTI CE SCALI A You nean we --

JUSTI CE KENNEDY: |If you take that off the
tabl e, then you | eave us with nothing but saying that
the sentence is never permtted or that it's always
permtted.

MR. STEVENSON: Well, | -- | don't nean to
take it off the table; | just nean to argue, as we did
previously, that a categorical ban would be consi stent
with the Court’s understandi ng about child status and
devel opnment .

JUSTICE ALITO. If you could wite the
opi nion for us, what would you hol d?

MR. STEVENSON: | would hold that children
are categorically prohibited fronlbe{ng subjected to
sentences --

JUSTICE ALITO \Wiat's -- what's the
definition of a child for that purpose?

MR. STEVENSON: Well, we presented data in
this case that would exclude a youth 14 and younger. No
State that has set a mninmumage for |ife w thout parole
has set it beneath the age of 15, other than one. And
so, we -- we would make that holding. | do think it
woul d be --

JUSTICE ALITO So, you -- you would hold

you can't -- there cannot be a sentence of life

9
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i mprisonnent without parole for anyone under 15, but for
anybody over 15, it would be perm ssible.

MR STEVENSON: No, | would also hold, Your
Honor, that a mandatory sentence for that cohort would
also be in violation of this Ei ghth Arendnent principle.

JUSTI CE G NSBURG O you could say you
reserve that question for another day.

MR. STEVENSON. Well, | think that the
problem Justice Gnsburg, is -- is that these cases
with the mandatory sentencing aspects to themcreate
kind of a data issue that this Court has usually relied
on to kind of generate an interest.

I think right now we know that excl uding
consi derations of age and character in a sentencing
determ nation of life inprisonment wthout parole is
problematic. The Court in --

JUSTICE ALITO Wll, can you tell us where the
age line needs to be drawn for constitutional purposes?

MR STEVENSON: | -- | would draw it at 18,
Justice Alito, because we've done that previously; we've
done that consistently.

JUSTICE ALITO That's where you think the
| ogi ¢ of your argunent | eads.

MR. STEVENSON. That's exactly right.

JUSTICE ALITO And you would say that a

10
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17 -- a person of 17 years and 10 nonths, 11 nonths, who
commts the worst possible string of offenses still --
and denonstrates great maturity -- still cannot be
sentenced to life inprisonnment w thout parole.

MR. STEVENSON: That's right, for the sane
reasons that we made that determ nation in G aham and
that the Court made that determ nation in Roper. And I
understand that there are some tensions when we draw
t hose kinds of lines --

JUSTI CE SOTOVAYOR: |I'msorry. | thought
you just said a second earlier that you had a bifurcated
rule: No life w thout parole whatsoever for 15 and
under, and no mandatory life for 16 -- 15 and over.

MR. STEVENSON: That -- fhat woul d be -- I'd
have two rules, Justice Sotomayor. M preferred rule
woul d be a categorical ban on all juveniles under the
age of 18. And | don't want to retreat fromthat in any
way. All of these deficits, all of these
characteristics, that we're tal king about have been
recogni zed to apply to all youth up until the age of 18.

JUSTI CE SOTOVAYOR: How do you -- how do you
wite the opinion to do the bifurcated rule? What
justifies an absolute ban at a certain age and a
nodi fi ed ban above an age, and how do you deal with

Harnmelin with respect to the second part of your rule?
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MR. STEVENSON: Yes.

JUSTI CE SOTOVAYOR: Harnelin says we don't
| ook at individualized sentencing.

MR. STEVENSON: Yes.

JUSTI CE SOTOVAYOR: So, how do we get rid of
the mandatory if that's what we're were going to do?

MR. STEVENSON: It's a challenge, and | --
and | concede that. But | -- and so, the first part of
my answer would be that | think the easier rule to wite
woul d be that there is a categorical ban on all life
wi t hout parole sentences for all children up until the
age of 18, acknow edging --

JUSTI CE SCALIA: How -- how do | cone to
t hat decision? Wat do | -- just coﬁsult my own
preferences on this matter? Sonething |like 39 States
allowit. | nean, the Anerican people, you know, have
deci ded that that's the rule. They allowit. And the
Federal Governnment allows it.

So, |I'm supposed to inpose ny -- ny judgnent
on -- on what seens to be a consensus of the Anerican
peopl e?

MR. STEVENSON: Well, at least in this case,
you' d |l ook to your precedent in Roper and in G aham
whi ch drew that |ine.

JUSTI CE SCALI A: Well, that's not going to

12
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hel p me, you know.

MR. STEVENSON: Well, | understand --

(Laughter.)

MR. STEVENSON: | under st and,

Justice Scalia, but I don't think you can draw nuch
confort in the fact that 39 jurisdictions make this
t heoretically possible. That sane nunber existed in the
Graham context. Most of those jurisdictions have not
addressed a m ninmum age for |ife w thout parole.

In fact --

JUSTI CE ALITO. What do you nean when you
say that, that they have not addressed it? |If a State
| aw all ows it, have they not addressed it?

MR. STEVENSON: Yes. Thét i's, what the
State permts is that --

JUSTICE ALITO. So, legislators don't
understand that their law permts this?

MR. STEVENSON: | don't think we can read
into a transfer judgnent, which is the only judgnent
that they've made. They've said that sone children of
sone age can be treated |ike adults. They haven't
t al ked about what that -- what the punishment shoul d be.
And the reason why | say that, Justice Alito, is that in
many of these States, there's no m ninum age for trying

a child as an adult.
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JUSTICE ALITO. But | don't really
understand this argunment. You nean the | egislatures
have enacted these |aws, but they don't realize that,
under these laws, a -- a person under the age of 18 may
be sentenced to life inprisonment wthout parole for --
for nmurder. They don't understand that?

MR. STEVENSON: They -- they have not
consi dered that or adopted or endorsed it, would be nore
accurate.

JUSTI CE KENNEDY: That's difficult because
the statistics show there are 2300 prisoners now under
sentence of -- with life wthout parole for juvenile
murders and they're -- that were commtted under 18;
2300 nationw de.

MR. STEVENSON: That -- that's correct.

JUSTI CE KENNEDY: So, it's very difficult to
assess your answer to Justice Alito that, oh, the
| egi sl atures don't know about this.

MR. STEVENSON: Well, in -- that answer --

t hat nunmber, Your Honor, is partly rooted in the fact

t hat these sentences are nmandatory. There is no one
capabl e, once the court nakes a decision to try the
child as an adult, to do anything to consider the status
of children.

JUSTI CE KAGAN: M. Stevenson --

14
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JUSTICE ALITO If you think these
| egi sl ators don't understand what their |aws provide,
why don't you contact then? And when they -- when you
tell them do you realize that in your State a -- a

16-year-old or a 17-year-old my be sentenced to life

i mprisonment without parole for nmurder, they'll say:
Ch, ny gosh, | never realized that; let's change the
| aw.

MR. STEVENSON: Well, | -- | nean, | don't
think there are any legislatures that are -- that are
quick to make their sentences |less -- nore
conpassi onate, nore responsive to -- to juvenile crine

of any sort. But --

JUSTICE ALITO  So, they:ve made a deci sion
on this. Now, maybe it's a bad decision --

MR. STEVENSON: Yes.

JUSTICE ALITO. -- but | really don't
under st and how you can argue that they have not made a
decision on this --

MR. STEVENSON: | think --

JUSTICE ALITO. -- and they are not aware of
what their | aw provides.

MR. STEVENSON: Yes. | think the strength
of my argunent, Justice Alito, is that the States that

have actually consi dered, discussed, and passed | aws

15
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setting a mninmum age for |life w thout parole have al
set that m ni num age above 15. That's my primary
argument. Thirteen States have done it; all of them
except for one have set it at 18 --

JUSTICE ALITO. And you think there's a
di fference between the State that says expressly a
juvenile below a certain age may be sentenced to life
i mprisonnment without parole and a State that says that
I f a person is convicted of capital nurder, that
sentence may be inposed and, in another -- in another
provi sion, says that juveniles may be transferred for
prosecution as adults.

MR. STEVENSON: I --

JUSTICE ALITO. There's é di fference between
t hose two?

MR. STEVENSON: There is. And that's
because the -- the transfer question, which is what
i nfornms whet her children can be subject to these
sentences or not, is a very different question. [It's a
guestion about whether the juvenile systemthat may
mandat e rel ease at age 18 or age 21 is adequate for an
offender. It's not a judgnent that that child should
t herefore be subject to life inprisonnent w thout
par ol e.

And so, you have this disconnect. You have
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transfer judgnments, which this Court recogni zed in
Thonpson and in G aham were not proxies for sentencing
judgnments. And because of that, it is a very different
cal cul ati on.

The second point is that if there is no
m ni rum age for trying children as adults or even
prosecuting children as adults, | think we'd have to
concede that there is an age at which a |ife w thout
parol e sentence woul d be constitutionally inperm ssible
for any crime. And to the extent that the State hasn't
addressed that, which they clearly haven't -- you know,
in this cohort of 79 children with |ife w thout parole
for crimes at 14 and younger, nore than half conme from
States where there's no m ni num age for trying children
as adults.

That nmeans in that State, a 10-year-old
child woul d arguably have been contenpl ated by the
| egi sl ature to be an appropriate person for |ife w thout
parol e, or an 8-year-old child and a 6-year-old child,
and | think that asks too nmuch of these statutes.

JUSTI CE SOTOVAYOR: Counsel, there is no
question that you're dealing with a nmuch small er
uni verse of children sentenced to |ife w thout parole
who are 14 and under. There's an argunent that that's

because so few of themcommt the crines. But putting

17
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that aside, the universe is rather small.

MR. STEVENSON: Yes, Your Honor.

JUSTI CE SOTOVAYOR: All right? There is a
much, nmuch | arger group, as Justice Kennedy pointed out,
for life without parole for juveniles at 15 and above.

MR. STEVENSON: Yes.

JUSTI CE SOTOVAYOR: Go back to ny question.

MR. STEVENSON: Yes. Yes.

JUSTI CE SOTOVAYOR: | need an answer to it.

MR. STEVENSON: Yes.

JUSTI CE SOTOVAYOR: Which is, assumng --

MR. STEVENSON: Yes.

JUSTI CE SOTOVAYOR: -- the bifurcated theory
that you proffered, tell me how we gét around Harnelin.
How woul d you wite that decision?

MR. STEVENSON: Yes. Well, | think that,
first of all, what this Court has relied on when it has
| ooked at these nunbers, what it has been trying to
figure out, are these objective indicia of society's
standards, its nores, its decency neter, if you wll.
And we've | ooked at these nunbers to informus, are
t hese sentences that are -- that are consistent with
evol ving standards of decency, or are they now beyond a
mat uri ng society? And we've always found in these data

sSone neasures.
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In the death penalty context, we've | ooked
at that in the Roper area, in the Atkins area, and we've
been able to nake sonme judgnments. The reason why we
could do it in these death penalty cases is that, unlike
the cases here, the death penalty determ nation is
di scretionary. The sentencer is required to consider
and evaluate a range of mtigating circunstances and
facts, including age, that help us assess whether the
determ nation that death is the appropriate puni shnment
means sonething in a society still trying to evol ve.

Here that's not true. The mpjority of these
sentences are mandatory. So, the nunber tells us |ess
about what the Constitution requires if it --

JUSTI CE KAGAN: M. Stevénson, do you have
statistics about how many of these sentences are inposed
on under 18-year-olds in non-nmandatory States?

MR. STEVENSON: The -- the data on the
| arger popul ation is not as precise, Justice Kagan, as
It is with our younger population, but the majority of
States are mandatory States, and the estimtes are about
t hat 85 percent of those sentences are mandatory
sentences. Certainly, the States that have the | argest
popul ati ons -- M chi gan, Pennsylvania -- these
St at es have mandatory regi nes.

JUSTI CE KAGAN: So, you think it would be

19
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true, going up to age 18, that 80-plus percent are
I nposed in States that have mandatory systens?

MR. STEVENSON: That -- that's correct.

And, in fact, the overwhelmng majority of those
sentences cone from a handful of States where there is
very little discretion to inpose a sentence other than
l'ife inprisonment w thout parole.

And because of that feature, | don't think,
Justice Sotomayor, that the -- that the reliance on the
nunmber is quite as powerful here as it has been in the
death penalty context, where that nunber represented a
very communal judgnment with a [ ot of factors.

JUSTI CE SOTOVAYOR: There wasn't a mpjority
In theory in Harnmelin, and -- but at\least t hree
Justi ces spoke about a gross disproportionality.

MR. STEVENSON: Right.

JUSTI CE SOTOVAYOR: Is it your views that
life -- a mandatory |life w thout parole for soneone |ike
a juvenile is grossly disproportionate?

MR. STEVENSON: It is, for the very reasons
that the Court articulates in both Roper and G aham
We're not arguing that |life without parole is
di sproportionate to the crinme of aggravated nurder.
We're arguing that the status of children, with all of

the deficits that chil dhood status creates, makes that

20
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
ki nd of judgnent cruel.

JUSTI CE KENNEDY: If we can focus on the

mandat ory aspect of the case, | think -- | know you'd

prefer a nore general rule -- it may be that we have to
have your general rule. 1'mnot sure. |If I'"mthe trial
judge, and | have to determ ne whether or not |'m going

to give life without parole, and it's discretionary,
what -- what do I look at? Are -- can | get social
scientists to cone in and tell nme what the chances of
rehabilitation are? Are there -- are there statistics?

Now, we have some quite conpelling stories

of rehabilitation in this case. | don't knowif they're
i solated; | don't know where they are in the statistical
uni verse of how often rehabilitation\is -- is

denonstrated and is real. What do | ook at? Wat's a

j udge supposed to do?

MR. STEVENSON: Well, | think one of the
probl ems, Your Honor, with -- with trying to nake these
judgnents is that -- that even psychol ogi sts say that we

can't make good | ong-term judgnents about the
rehabilitation and transitory character of these young
people. That's the reason why in Grahamthis Court
didn't permt that kind of discretion. W know that --
JUSTI CE SCALIA: Well, | thought that nodern

penol ogy has abandoned that rehabilitation thing, and
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they -- they no longer call prisons reformatories or
what ever, and puni shnent is the -- is the criterion now.
Deserved puni shment for crine.

MR. STEVENSON: Well --

JUSTI CE SCALIA: Now, if that's the
criterion, is everything that you say irrel evant?

MR. STEVENSON: I --

JUSTI CE SCALI A: Let's assunme | don't
believe in rehabilitation, as | think sentencing
aut horities nowadays do not. Both at the Federal and
the State levels, it's been nade cl ear.

MR. STEVENSON. Well, | -- 1 -- no. I think
it would still be relevant, Justice Scalia, but -- but |
al so don't think that correctional fécilities have
identified thensel ves as having no role to play in the
rehabilitative process. | nean, one of the problens
with this sentence of |life inprisonnment wthout parole
is that it actually bans and shields this population
froma whol e range of services that are specifically
designed to rehabilitate: education services, treatnent
servi ces, anger management programs. All of these
progranms exist within prisons, including the Federal
pri sons, because we do care how peopl e perform when they
are released. And so, corrections is still very nmuch

the heart and soul of what we do.
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But even if it wasn't, punishment
nonet hel ess has to be proportionate, and recogni ze that
it can be excessive. And what this Court has said is
t hat when you're | ooking at children, to equate the
failings of a child and an adult would be cruel. It
woul d be unfair to -- given our know edge and
under st andi ng of what devel opnental science has taught
us and what we know about ki ds.

JUSTI CE KENNEDY: Well, again, it seens
you're just forcing us into a -- a bipolar position.
We're either going to say that you can't prevail at all
or that everyone under 18 is -- cannot get life w thout
parole. | don't see this mddle course --

MR. STEVENSON: Yes.

JUSTI CE KENNEDY: -- which you seemto have

abandoned, and you can't tell nme how a judge would apply

it if we -- if we chose not to abandon it.
MR. STEVENSON: Well, | -- | don't intend to
abandon it, Justice Kennedy. | nean, obviously, |I'm

arguing for this categorical ban, but | think the Court
coul d obviously do sonething el se.

We think that there is a basis for
concl udi ng, unquestionably, that a child under the age
of 15 should not be exposed to |life w thout parole based

on this Court's precedents and on the data that's
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presented. The Court could set a categorical line there
and, at the sanme tinme, make a determ nation that
subj ecting any child under the age of 18 to life w thout
parol e where there is no ability to consider age is
fundamental ly at odds with what this Court has now
constitutionally recognized in both Roper and G aham

JUSTI CE G NSBURG. M. Stevenson, may | ask
you a case -- a question specifically about the MIler
case? There were two boys involved in this horrendous
crime. The older one took a plea and got life with
parole. Was the plea offered to MIller?

MR. STEVENSON: No plea was offered to
Mller. The -- what tends to happen, and there was sone
evi dence of this that was devel oped éarlier, is that the
guestion was who was going to give a statenment first,
who was the nost cooperative, whose |awer is nost
effective at acconplishing that. There were sone
conplaints. There's a postconviction pending now that
makes sonme all egati ons about what the |awer didn't do
to facilitate a plea. But, no, there was no offer of
life with parole nade to Evan Ml er.

And one of the difficulties, of course, in
t hese cases is that, you know, the younger you are, the
nmore vul nerable you are, the | ess experienced you are,
the | ess capable you are of managi ng these dynam cs
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in the crimnal justice systemthat sonetinmes can be
very outcone-determ native.

CHI EF JUSTI CE ROBERTS: Any idea how many
juveniles subject to a sentence of life w thout parole
do plead to a | esser sentence?

MR. STEVENSON: Well, no, it's very hard to
determ ne, nostly because States don't keep data --

CHI EF JUSTI CE ROBERTS: Ri ght .

MR. STEVENSON: -- on the issue.

CHI EF JUSTI CE ROBERTS: s there any reason,
just -- | realize it's specul ation, but wouldn't you
t hi nk prosecutors would view that as a particularly
attractive offer to sonmeone who's young in the sense
that they may regard the sentence as\extraordinary
thenmsel ves, that it may be particularly attractive to
soneone who's young in a way that it wouldn't be a
40-year-old, a -- an offer of 25 years may not be as
attractive as it is to a 15-year-old?

MR. STEVENSON: Well, they mght. And I
woul d concede, Your Honor, that this population is kind
of | ess equi pped to nmake determ nati ons about whether to
take a plea or whether to not take a plea than an adult.

CHI EF JUSTI CE ROBERTS: It m ght be also a
basis for -- to question the statistics you put forward

about how often --
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MR. STEVENSON: Yes.

CHI EF JUSTI CE ROBERTS: -- this sentence is
actually inmposed. In other words, the evol ving
st andards of decency you suggest -- the prosecutors in

the State may not be i mmune to that evolution, either

MR. STEVENSON: They nmay not be, Your Honor,
but we haven't found sort of -- at least in this
popul ati on, any evidence that they are capable of
protecting children who, we believe at |east, should be
prot ect ed.

And one of the interesting things, at | east
| ooking at this cohort of 79, a great nunber of them
have ol der codefendants. Both of the kids in the cases
bef ore the Court today have ol der codefendants who got
sentences that were less than life without parole. In
the Kuntrell Jackson case --

CHI EF JUSTI CE ROBERTS: Well, but those
statistics aren't very hel pful because we have no idea
In the particular cases as to whether or not perhaps the
ol der offender was less -- less guilty than the 16-,
17-, 15-year-old.

MR. STEVENSON: That -- that's right.

Al t hough in sone of these cases actually, when you read
t he opinions, you do see the evidence of the shooter not

getting the life without parole sentence and the
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accomplice getting it. And | guess ny point would be is

t hat --

JUSTI CE SOTOVAYOR: Did that happen in
Jackson?

MR. STEVENSON: Yes, it did. Yes, it did.
And ny point would be that it -- this younger popul ation

I's going to be disadvantaged in managi ng this aspect of
the process that | think is quite inportant when the
Court is trying to consider whether there should be a
categorical ban or sonething | ess than a categorica
ban.

And, Justice Kennedy, | don't nean to
suggest that the Court cannot, consistent with its
precedents, make a categorical ban uﬁder 17. But | also
don't mean to suggest that if the Court can't do that,
that there aren't ways of reconciling the precedents,
wth drawing a |line at 15 and stri ki ng down mandat ory
life without parole. | would urge, for the reasons that
we've stated, that in these circunstances it's better to
have a sentence where you can make a judgnment about
rehabilitation and public safety later in life.

We're not arguing that the State has to give
away the authority to incarcerate soneone even for the
rest of their life -- life without parole, which is

available in this State, Al abama, would facilitate
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that -- but create the nmeaningful possibility of rel ease
that this Court has ordered to be constitutionally
necessary in Grahamv. Florida.

| see ny white light is on. [1'Il reserve
the rest of ny time for rebuttal.

CHI EF JUSTI CE ROBERTS: Thank you,
M. Stevenson.

M . Nei man.

ORAL ARGUMENT OF JOHN C. NEI MAN, JR.,
ON BEHALF OF THE RESPONDENT

MR. NEI MAN: Thank you, M. Chief Justice,
and may it please the Court:

| mposing life without parole sentences on
aggravated nurder offenders |ike Evaﬁ Mller is in |line
with the national consensus, is norally justified, and
is consistent with |legitimte penol ogi cal goals.

I"d like to touch on all three of those
poi nts at sone juncture today if | can, but 1'd like to
start if I can with the conversation M. Stevenson was
having with a few of the Justices about the national
consensus issue in this case and nore particularly what
we can infer about the judgnment of |egislatures and
ultimately the people, based on the statutes we have in
this case and the very different set of circunstances

we're | ooking at here than the circunstances the Court
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was | ooking at in G aham

Exhibit A on that front is the fact that out
of the 39 States or jurisdictions that allow this
sentence, as M. Stevens has indicated -- or M.
St evenson has indicated, a good chunk of them 27 in
all, make the sentence the m ni num sentence under the
statute. That's an inportant fact both because it tells
us a little bit about the retributive goals that the
| egi sl atures were trying to achieve through these
statutes, but it also --

JUSTI CE KENNEDY: Life without parole is the
m ni munt?

MR. NEIMAN: Life without parole is the
m ni mum sentence for anyone who conn{ts an aggravated
murder or at |east certain kinds of aggravated nurders
in 27 of those jurisdictions.

JUSTI CE KENNEDY: That's also -- that's al so
t he maxi mum because there could be no death penalty.

MR. NEI MAN: For a juvenile, yes, Justice
Kennedy, that's correct. And effectively the nessage
that the legislatures are sending is that with respect
to aggravated nurders, the worst of the worst kinds of
murders, there are effectively two sentences. There is
either the death penalty or there is sonme sort of

mtigating circunstance. The person is at |east going
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to serve |life without parole in order to --

JUSTI CE BREYER: OF the nunbers, the 79 to
82 -- | guess there's sone di sagreenment whether it's 82
or 79. Regardless, in your opinion, or maybe it's in
the briefs -- 1 just can't renenber it -- of those, say,
79, how many are there for reasons of nmandatory sentence
where they would not -- no one could consider the
i ndi vi dual i zed nature of the crime or the crimnal?

MR. NEI MAN:  We don't have precise
statistics, sir. | should say I --

JUSTI CE BREYER: \What's your estimte?

MR. NEIMAN: | can't vouch to the statistics
on that point.

JUSTI CE BREYER: That's éll right. \What's
your estinmate?

MR. NEIMAN:. My answer is | don't know, in
terms of how many are mandatory and how many are not.
M. Stevenson --

JUSTI CE BREYER: Well, how many cone from
the States that have this mandatory systenf? That
shoul dn't be too hard to find out.

MR. NEI MAN:  Well, overall, M. Stevenson
cited about 8 who were sentenced pursuant to
non- mandatory schenes, of the 79 to 82.

JUSTI CE BREYER: Non- mandatory. So --
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MR NEI MAN:  Correct.

JUSTI CE BREYER  So, you think it's
almost -- it's probably 90 percent.

MR. NEI MAN.  According to M. Stevenson's
statistics, it's about 90 percent of the cohort that
comes fromthe mandatory jurisdiction.

JUSTI CE BREYER: And that's -- all right.
Say it's about 70 or 71, and |I remenber reading a statistic
somewhere where they nmanaged to count up the nunber of
possibilities, i.e., serious nmurders commtted by those
under 15 over 50 years or sone |ong nunber of years, and
it was sonewhere in the 70,000s, was it? O
20, 000s? What was it?

MR. NEI MAN:  Your Honor, the §tatistics I
have seen that M. Stevenson cited in his reply brief
had 7,500 --

JUSTI CE BREYER:  Seventy-five hundred?

MR. NEIMAN: -- as the nunber of arrests of
persons under the age of 15 for commtting hom cide or
non- negl i gent mansl aught er.

JUSTI CE BREYER  That sounds nore — that sounds
about reasonabl e.

MR. NEI MAN. But that --

JUSTI CE BREYER: It's about 1 percent.

MR, NEI MAN: It --

JUSTI CE BREYER. One percent. If | carry
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t hat number around in ny mnd, that 1 percent of those
who m ght have obtained this terrible penalty, 1 percent
are actually given it?

MR. NEI MAN:  Your Honor, as G aham
i ndi cated, that denom nator is crucial. But the 7500
number cannot be the appropriate denom nator for
det erm ni ng whet her actual sentencing practices indicate
a national consensus against this practice. The reason
why i s because that 7500 nunber is not the nunber of
convictions; it's not the nunmber of opportunities that
judges have had to inpose this sentence. It is the
nunber of arrests, and it's the nunber of arrests over
the course of 40 years in every jurisdiction, including
t hose that don't inpose life mﬂthout\parole at all.

JUSTI CE BREYER: | see. AlIl right.

JUSTI CE SOTOVAYOR: Counsel --

JUSTICE ALITO. It's not even for hom cide
of fenses that would qualify for life inprisonnment
w t hout parole for an adult. It's for any non-negligent
hom cide; isn't that right?

MR. NEIMAN: That's correct, Justice Alito.
And the real denom nator here, the one the Court ought
to look at when it considers the role that actual
sentencing practices play in the analysis, ought to be

t he nunmber of aggravated nurder convictions.
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JUSTI CE BREYER  All right, but what is --

MR. NEIMAN:  That's a nunber we don't have.

JUSTI CE BREYER. -- the justification? You are
going to get to this, | guess -- so, |I'Il -- but I want to be
sure you do at sone point. And I'mnot certainit's a
-- it's a cruel and unusual punishnent argunment. It may
be nore of a due process argunent. But | want to know
the justification -- giving all those statistics that
you' ve seen and that was in Roper and so forth --
procedural | y speaking, what is the justification for not
gi ving the defendant any opportunity to point to
mtigating features in his | ack of developnent, in his
age, in his upbringing, et cetera? That to ne is a
difficult question, but before we get to that topic, |
don’'t want to --.

JUSTI CE SOTOVAYOR: Actually, | do want to
ask, and it dovetails with what Justice Breyer is
asking, the Enmund/ Tison line for adults, which is we
can't execute soneone who hasn't killed, intended to
kill, or was reckless in killing. This is a question
nore in the Jackson case, because | think it's an issue
there. But although all nurder is heinous and
regrettable, there are different kinds of nurder.

That's why sone people are subject to the death penalty

and others are not. And | do see a world of difference
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between the MIler killing and the Jackson killing
vis-a-vis the individual defendants' personal liability.

So, assumng there are different kinds of --
of killings, of murder, should we be |ooking at the
Enmund/ Tison line at all? Should we be tal ki ng about
its application to juveniles in a different way? Being
Enmund/ Ti son basically, okay, felony murder if you know
that there's a gun involved, but should that |line be the
sane for juveniles?

And, if so, then how do you go back to
justifying, as Justice Breyer spoke about, the mandatory
nature of life inprisonment w thout parole, given that
not every juvenile is equal and not every nurder is
equal with respect to thent

MR. NEI MAN: Justice Sotomayor, the clearest
line the Court could draw on this front woul d be the
line that the Court initially set out in G aham as
bet ween homni ci de and non-honi ci de of fenses. Perhaps
t here woul d be sonme question about whether an
Enmund-type felony murder counts as a hom ci de of fense
or not, but my suggestion is that it would, at |east if
the Court is |ooking for a clear line that woul dn't
underm ne too nuch of what the Court set out in G aham
in terms of clearly distinguishing between hom ci de and

non- hom ci de of f enders.
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Nonet hel ess, | certainly agree that there
are fundanental differences between certain kinds of
murders, and | think that judgment is reflected in the
| egi slation we have in at |east 27 of these States,
where aggravated nurder in the very -- in the very | east
carries with it a life without parole sentence for any

def endant regardless of the mtigating circunstances or

the like.

JUSTI CE SOTOVAYOR: But that's not an
I ndi vidual |egislative determnation. That's -- that's
just a --

MR. NEIMAN: It is a legislative
determ nation that aggravated nurder as a class of
offenses is so contrary to society's\values and so
contrary to the dignity that we assune that every victim
ought to be afforded, that life without parole is the
appropri ate sentence.

So, | think there is a -- there is an
i nference to be nade there about the legislative
judgnent, particularly because the sentence is a m ni num
one. The three-Justice concurrence you nmentioned,
Justice Sotomayor, from Harmelin makes this point --
point quite vividly.

In Solemv. Helm the Court had struck down

a sentence under the gross disproportionality analysis,
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and the Harmelin concurrence indicated that the Court
was a little nore confortabl e doing that, because the
sentence in that case was above the m ni mrum and, thus,
did not reflect the judgnent of the |egislature.

But when we're tal king about the m ni num
sentence, it's fair to infer that that's the sentence
that the |egislature thought as a class, in terns of a
cl ass of offenses, that woul d be the m ni mum appropriate
sentence for that particular crinme. Now,

Justice Breyer --

CHI EF JUSTI CE ROBERTS: Counsel, when you -
it's alittle confusing to nme, but when you refer to
"mnimum" | assunme that was because of the statutes prior
to Gaham had death as one of the other options, that that
is no longer an option. So, it's -- it's alittle
awkward to refer to it as mnimumwhen it's also the
maxi mum

MR. NEI MAN. That's correct,

M. Chief Justice.

CHI EF JUSTI CE ROBERTS: Wien you have --
when an individual is prosecuted for an aggravated
murder that carries this sentence, is it typical to also
charge | esser included offenses?

MR NEIMAN:  Yes, M. Chief Justice, and --

CH EF JUSTI CE ROBERTS: And -- and in
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general, what is the distinction between exposure to
the -- the maximumcrine and a | esser included crinme?
In other words, what is the difference between
aggravat ed nmurder and mansl aughter? It typically turns
on the state of m nd, doesn't it?

MR. NEI MAN: That's correct,

M. Chief Justice.

CHI EF JUSTI CE ROBERTS: So, is there any
reason to think that juries in a case where they have
the option for |esser included offenses m ght be
concerned in |ight of the age of the defendant about
whet her or not the requisite intent was forned?

It seens to ne that sone of the issues that
we' ve suggested justify a different freatnent of
juveniles have to do with nental devel opnent, and those
sane i ssues would be taken into account by a jury in
considering which of a list of offenses the juvenile
shoul d be convicted of.

MR. NEIMAN: M. Chief Justice, it's
certainly within the real mof reason and possibility
for --

JUSTICE GINSBURG. Was it -- was it a factor
in Mller's case? Was there a |lesser -- |esser offense
t hat was charged?

MR. NEI MAN:  Yes, Justice G nsburg, there
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were | esser included charges of at |east felony nurder,
which has a very different intent type elenment to it.
But MIller, at least with respect to the charge on the
capital nmurder commtted in the course of arson, which
is an intentional nmurder, was found guilty by the jury
on that charge.

JUSTICE GINSBURG. He was -- the -- there
was al so a felony nmurder charge in the MIler case?

MR. NEI MAN:  Yes, Justice G nsburg, there

were two felony nurder charges, one as to the robbery in
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the case and one as to the arson in the case.

JUSTI CE SCALI A: So -- so, it

may not be

realistic to speak of mandatory life w thout parole.

It's only mandatory if the youth is convicted of the

hi ghest charge brought, but it remains within the power

of the jury,

-- of a lesser offense which would not produce mandatory

in light of the youth, to convict

life inprisonnent w thout parole.

MR. NEI MAN: | suppose that's so,

Justice Scali a.

l[ife wthout

deci si on?

JUSTI CE KAGAN: But, M. Neimn --

JUSTI CE KENNEDY: Are juries instructed that
parole is a necessary consequence of their

suppose a defense attorney could argue it.

MR. NEI MAN:  Justi ce Kennedy,
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think you are right to the extent you're suggesting that

juries probably don't -- aren't actually instructed on

that point. And, in fact, it would probably be

reversible error, | suppose --
JUSTI CE KENNEDY: | woul d think so.
MR. NEIMAN. -- for a jury to be instructed

on that point. Nonetheless, the judgnent that

| egi sl atures have reached in terns of setting life
wi t hout parole as the floor for any nurderer

is one that was -- that's reasonable and justified
and --

JUSTI CE KAGAN: M. Neiman, | amwondering if we
can go back to the issue that Justice Breyer left on the
table, and this doesn't have nuch to do with how many
States do what, but instead just to say that in the
death penalty context, we've insisted on individualized
sentencing. And in Graham of course, we equated
juveniles who were sentenced to life without parole to
peopl e who -- to adults who were sentenced to death and
said that those two should be treated equivalently.

And |' m wonderi ng whet her that doesn't
suggest that the rules we have in the death penalty
cont ext about individualized sentencing ought to apply
to juveniles who are sentenced to |ife w thout parole?

MR. NEI MAN:  Justice Kagan --
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JUSTI CE KAGAN: Regardl ess of, |ike, how
many States do what and how many tinmes this happened,
but just, you know, two facts: W've insisted on this
in the death penalty context, and we've equated the
death penalty context to juveniles without life --
parol e in G aham

MR. NEI MAN:  Justice Kagan, the answer on
that front, | think, is that Harnmelin effectively sets a
bright line here such that individualized sentencing is
only required in a -- in a death penalty case. And it

does so --

JUSTI CE KAGAN: Yes, but of course Harmelin is

pre- Graham and in Graham we equated these two things,
adults sentenced to death and juveniles sentenced to
life w thout parole.

MR. NEI MAN:  Well, the reason why Harnelin
drew that line and, | guess nore to the point, the
reason why Whodson v. North Carolina and Lockett v. Chio
hel d that individualized sentencing was required in the
death penalty context was not because the sentence
happened to be the highest sentence that sonmeone could
recei ve, but because the sentence was death. And there
were certain --

JUSTICE ALITG In Gaham didn't the Court

reject the idea of individualized sentencing in which
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yout h woul d be taken into account on a case-by-case
basi s?

MR. NEIMAN: That's correct, Justice Alito.
The States were here junping up and down asking for that
precise result, and we did not get it. And the reason
why, the result the Court thought was appropriate was
rather than allow ng the defendant to argue for
mtigating circunstances and for the State to respond
w th aggravating circunmstances in one of these cases,

the answer was for the juvenile to get a mtigation

trunp card.

And in one of these sentencing proceedings,
the juvenile would be able to say: I'ma juvenile, and
that nmeans that | don't get the highést sentence |
otherwi se would get. | win the sentencing phase as --

as a matter of |aw.

JUSTI CE KAGAN: But the fact that we've said
t hat individualized sentencing was not enough in one
cont ext does not suggest that individualized sentencing
ought not to be the rule in a different context where
there is no categorical bar.

MR. NEI MAN: Justice Kagan, the response on
that front, I think, is that the rule from Wodson and
Lockett requiring individualized sentencing was one

that's specifically tailored to the unique aspects of
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t he death penalty, aspects that remain unique,
notw t hst andi ng Graham and the rule it inposed with
respect to juveniles.

But al so Whodson and Lockett -- although I
realize that the prem se of your question is that we
shoul d not | ook at what other States are doing, the
prem se of Wbodson and Lockett was that States had
wi dely rejected nmandatory death penalty sentencing, and
we know fromthe | egislative record here that States
have done quite the contrary when it cones to mandatory
life without parole sentencing --

JUSTI CE BREYER: So, is that -- | have -- |
understand their argunments, both sides. | think I've
pretty much got the argunments on the\question of the
I ndi vi dual i zed sentencing. You can nmake an argunent
that it should be individualized, life w thout parole,
up to age 18; say 7 through 17. And there's an argunent
t he other way which you' re making. Ckay.

What | want to know is your argunent the
opposite way on this one. What's the m ninum age, in

your opinion, or is there any constitutional m ninmm at

all in respect to which you could give for a nurder a
child life w thout parole? | mean, you could have an
I nstance of a 10-year-old or an 8-year-old. | nean, is

it totally up to the States, or is there a m ninmnf? And
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if there is a mninmum what is it in your opinion?

MR. NEI MAN:  Yes, Justice Breyer, | think
there is a m ni mum now.

JUSTI CE BREYER: \What is it?

MR. NEIMAN: It -- | would be hesitant to
commt to a mninmmwthout --

JUSTI CE BREYER: Well, do your best.

MR. NEIMAN:  -- without further factual
devel opnent.

JUSTI CE BREYER: Do your best.

MR. NEIMAN: It would --

JUSTI CE BREYER: Do you want to say 127

MR. NEIMAN: It would depend --

JUSTI CE BREYER: Do you ﬁant to say 10? Do
you want to say 9? Because as soon as whatever you say,
" mgoing to say: And why not 147

MR. NEI MAN:  Ckay. Well, I --

(Laughter.)

MR. NEIMAN: | will say -- | would argue if

| were the State up here trying to defend a

12-year-old's sentence, | would argue that that was the
line. So, a 12 -- well, no -- well, yes. Sonmeone who's
ei ther --

JUSTI CE BREYER: Do you see the difficulty?

Al'l right. So, now put yourself in ny position, because
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JUSTI CE SCALI A: Gee-whi z. You know, | was

begi nning to agree with you --

| thought you were appealing to what the Anerican people

(Laughter.)

JUSTI CE SCALI A: -- about this case, because

t hi nk about the line or maybe to the comon | aw. Now

the comon | aw had a rule of -- of the age of reason.

t hink below 12, you couldn't -- at |east you coul dn't

I npose the death penalty. Maybe you couldn't even

convict for

a felony. But you just pluck some nunber

out of the air.

MR. NEI MAN: No -- no --

JUSTI CE SCALIA: Wiy can't | pluck a number

out of the air if you pluck one out of the air?

gi ve Justice Breyer

MR. NEI MAN: Justice Scalia, | was about to

the argunents that | would nmake if

were the State in those circunstances about why that's

the |ine.

i ndi ci a,

Reason nunber one is national consensus.

JUSTICE ALITO If we |ook to objective

as all of the cases in this |line have, what

t he | owest

age as to which you can say there is any

i ndi cation of a societal consensus that this is okay?

Woul dn' t

It

be 147?

MR. NEI MAN:  Well --
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JUSTICE ALITO How many States allow it for
a 13-year-old or a 12-year-ol d?

MR. NEI MAN:  The nunber of States that allow
it for a 12-year-old are sonmewhere around -- well, |
suppose that nunber is close to 10 or so.

JUSTICE ANSBURG Is --

MR. NEI MAN: So, that's one reason why |
woul d draw the Iine around 12 or so. |If you |ook at,
for exanple, the table --

JUSTICE ALITO So that 10 States will allow
it for a 12-year-old. How many would allow it for a
13-year-ol d? Do you happen to know?

MR. NEI MAN. At that point, we're getting up
to nmuch nore substantial nunbers. | guess when we get
up to 14, we're up to sonewhere in the realmof 30 or nore.

JUSTICE GNSBURG Is it taken into account
when the -- the child is in the juvenile system
initially, has to be noved to the adult system Is the
judgnent -- is there any cutoff on the transfer? O can
a child be transferred to the adult system at any age?

MR NEIMAN: Well, that | think is the
appropriate line in ternms of thinking about what the
mninmumis here. The answer depends on the
jurisdiction. In Alabama, 14 is the mninum But that

nunber is, conpared to a |lot of other jurisdictions, a
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There --

JUSTICE GINSBURG. So, if you're -- if

juvenil e systenf

you' re under

14, you can't

MR. NEI MAN: That's correct

many ot her States,

14, you can't

be transferred out of the

. In Al abanmg,

be transferred out. Now,

at age 13, you can be transferred

in -- or you can be transferred into the adult system

which is why there are few 13-year-olds serving this

sent ence. But --

he woul d get

JUSTICE GINSBURG. So, if he were only 13,

out when? When he was 21?

MR. NEI MAN: In Al abama, the juvenile

justice system s jurisdiction term nates at 21, yes.

JUSTI CE BREYER: That's why

he's argui ng

that the |egislatures don't focus on it. |If you do a

public opinion poll, or just ask ne, fo

anyone,

you say the question is:

i f

r exanpl e, or ask

Shoul d -- at what ag

shoul d juveniles be able to be transferred out of the

juvenile systeminto the adult systenf

You m ght get one answer.

15, maybe 12.

Maybe 14, maybe

But if you put the question, at what age

shoul d they be receiving a mandatory |life w thout

parol e,

t he answer

m ght be different.
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t hey never ask that question. They ask the first
gquestion, not the second. And that disturbs me enough
to think that I can't think the answer to this question
that | asked you just relies on public opinion polls or
even just the nunber of States. |'mnot sure about it.

But that's why | want to hear your response,
because it sounds |ike we're arguing between whether it

shoul d be 13, 12, or 14, in terns of an absolute cutoff.

So, how do | approach that? |[|'m asking you for help on
that one. | know you have a side in this. But | say,
well, we're tal king about 14, and we have all this

scientific literature and so forth.

MR. NEI MAN: Justice Breyer, the reason why
it's fair to infer that Iegislatures\mnuld have
concluded that a 14-year-old, for exanple, in Al abam
woul d be subject to a mandatory |ife wi thout parole
sentence is precisely because it's mandatory. Surely,
the | egi sl atures understood that when they were
transferring persons who commtted crines |ike
aggravated nurder that were well within the heartland of
the crimes for which the transfer statutes were
I nt ended, those offenders would be subject to the
m ni mum sentences at | east.

It's quite another thing to say, well, the

| egi sl ature m ght have enacted a statute providing for
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transfer for a l1l4-year-old; and for a non-hom cide
crime, they m ght have assuned that the person would get
| ess than the maximumin terns of |ife w thout parole.
But, surely, the legislators understood that those
of fenders would at | east get the m ni num

And the reason why the line is nore safely
drawn at 13 or 12, it's because if you |l ook at, for
exanpl e, the tables fromthe Departnent of Justice
reports that both sides and the amci have cited listing
the transfer ages, by and | arge, the nunmber seens to cut

off at 12 or so. And 12 would be on the very bottom end

of the range; and if | were a defense attorney, |'d be
argui ng nuch harder for a line at 13 than 12. | imagine
if I were a defense attorney, |1'd be arguing for an even

hi gher |ine than that.

But the point is that if we're going to
judge this in ternms of objective indicia of what society
has deci ded, that seens to be the |line that society has
drawn. That line is --

JUSTI CE KENNEDY: In the -- in the
Petitioner's briefs, the idea of deterrence kind of
drops by the way side. Have there been any studies that
show that there is a deterrence value? | renenber in
Roper, there was actually discussion anong the young

peopl e before they commtted the crime as to whether or

48
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
not they could get the penalty. It was actually right
there in the record. Does the State rely on the
deterrence conponent of the puni shment here?

MR. NEI MAN: Justice Kennedy, we think that
deterrence is in the mx, but it's certainly not the
primary goal that these statutes serve when --

JUSTI CE KENNEDY: Is it retribution?

MR. NEI MAN: Retribution, Justice Kennedy,
woul d be the primary goal, bringing society's
retributive force to bear on those who commt the worst
sort of crines.

JUSTI CE KENNEDY: Retri bution, of course, is
related to personal culpability. W said that in Tison
and that | oops back into the m nor pfoblem

MR. NEI MAN: That's exactly right,

Justice Kennedy, but | think one point on which M.
MIller and the State fundanmentally di sagree here i s what
we can concl ude about a juvenile's culpability when the
juvenile has commtted aggravated nurder. The reason
why Graham canme out as it did, the reason why life

wi t hout parole was not permn ssible, was because G aham
hi msel f had not comm tted nurder. The Court there said
t hat meant that Grahamis cul pability was tw ce

di m ni shed, once because he was a juvenile and once

because he had not comm tted nurder.
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Wel |, here we have the hypothetical from
Graham where the one | evel of dimnishment is gone. And
MIler has -- MIller is entitled to a one-Ieve
di m ni shnment because of his juvenile status, but he's
not entitled to that second | evel of dimnishment, which
he i s what he's seeking here.

JUSTI CE KENNEDY: Are you aware of any
statistics that give us sone quantitative sense as to
how many juveniles after years and years of prison show
significant rehabilitation? Do we know anythi ng about
t hat ?

MR. NEI MAN: Justice Kennedy, | know of no
statistics on that particular front. | inmagine that
sone vignettes could be told about sdccess stories and
sone vignettes could be told about stories that were not
success stories and --

JUSTI CE SCALI A: Do you have any reason to
think that juveniles are any better than anyone el se as
far as learning fromprison is concerned? | nean,
recidivismis a big problem isn't it? People who've
been to prison go out and commit the sane crines again,
don't they?

MR. NEI MAN: That's exactly right,

Justice --

JUSTI CE SCALIA: |Is there any reason to
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think that juveniles are any different?

MR. NEI MAN: Justice Scalia, | haven't seen
any studi es that woul d suggest that juveniles do better,
particularly when they're subjected to the sorts of
crimes that | think everyone would have -- or the sorts
of offenses, let me say, that | think everyone would
agree the Constitution would have to permt a sentence
of , say, 40 years mininmum or the |iKke.

So, | just don't think -- | think society --
society's primary goal here or the governnent's primary
goal here is expressing the retributive judgnment about
t he wrongful ness of nurder and why it's different from
not hom cide, but | think governnents are quite
|l egitimate and quite reasonable mhen\they al so say that
they don't want to roll the dice on convicted nurderers.
Society acts with particular revul sion when a convi cted
murderer conmts a crinme again.

And even if -- and even if that difference
in terms of recidivismis no different, or even if the
possibility for recidivismis no different, the fact
t hat the person commtted a nmurder once and m ght commt
a nmurder again is reason enough for |legislatures to be
hesitant to allow for parole in these circunstances.

Wth respect to the penol ogi cal purposes,

there's also an inportant purpose here with respect to
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t he uni que factors and the unique circumnmstances that
murder victinms and their famlies face.

| think a | ot of people hear about
life-w thout-parole sentences, and if they oppose them
on political grounds or policy-based grounds, one of
their sort of pragmatic responses is, well, what's the
cost to all this? Wy not just let these guys get their
parol e hearings, give themthat hope, and likely they
won't get parole anyway?

And there's really no cost to society at
| east in allowing that process to occur, but the cost is
to the victins and their famlies who have to endure
what are often very painful hearings and parole
heari ngs. And when those conme up on\a frequent basis,
that sort of re-traumatization process is sonething that
governnments can legitimately take into account when they
deci de that for aggravated nurder -- and not for other
crimes but for aggravated nurder -- a
l'ife-w thout-parole sentence is an appropriate sentence.

On the noral culpability point, there would
be sone anonalies created by the rule that Mller is
seeking here. Mller's asking the Court to effectively

hold himin the same place in terns of his noral

cul pability as the defendant in Graham |In other words,
Graham can only get life with -- [ife with parole
52
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because of his reduced noral culpability. And MIller is
saying he should only get |life w thout parole because of
his reduced cul pability.

So, that would nean one of two things:
Ei ther the Ei ghth Amendnent would put a nurderer on the
same noral |evel as sonmeone who conmtted a non-hom cide
crime as in Graham or G aham hinself would be back in
this Court or a court of another jurisdiction arguing
t hat because Graham held that G aham hinself had
categorically less culpability than sonmeone like MIler,
then Graham hinself is entitled to a | esser puni shment
than the one that MIller, in fact, received.

JUSTI CE KAGAN: When you | ook -- M. Neiman,
If you |l ook at those two cases and y(;u | ook at the
i ndi viduals, the child's actions in the two cases, they
really are remarkably simlar. They're sort of a piece.
Don't you agree? | nean, how -- howis it that the
child' s actions in this case were any different from
that in G ahan?

MR. NEI MAN: Justice Kagan, | think that
Mller's actions were dramatically different from
Grahanis actions, in part because MIler intended to
kKill this victimand killed the victimin a rather
gruesone way. So, there's not an elenent of |uck here

in terms of the fact that, oh, well, G aham was sinply
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| ucky that he didn't commt --

JUSTICE GINSBURG: That's in -- in the
Jackson case. In the Jackson case, the crinme was very
simlar to --

JUSTI CE KAGAN: |I'msorry. Justice G nshurg

is, of course, right.

MR. NEI MAN:  Well, | defer to ny coll eague
from Arkansas in terns of the distinctions between
Jackson and Graham but certainly with respect to
Mller's crime, his noral culpability is greater, and
the | aw shoul d recogni ze that.

JUSTI CE KENNEDY: If the judge were to
determ ne under a rule that the sentence can't be
mandat ory whet her or not life should\be | nposed, what
woul d be the sorts of factors that he would | ook at, or
do you think those are just too ineffable, too inprecise
to be considered?

MR. NEI MAN:  Well, Justice Kennedy, | think
It certainly would be possible to have a regi me under
whi ch a judge considered mtigating circunstances in a
case like this. Many jurisdictions have reasonably
opted for that route rather than the one that Al abama
and 26 other jurisdictions have, and --

JUSTI CE KENNEDY: They're the standard sorts

of mtigating circunstances that we see in capital
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cases, you think?

MR. NEI MAN:  Absolutely. | think that's
exactly what woul d happen. You woul d have argunents
about certain nmurders being worse than others. And M.
M1l er would have an opportunity to argue about other
mtigating circunstances relating to his background and
the like, as he's argued in his reply brief here.

But at the same time, it's reasonable for
| egi sl atures to conclude that they're going to draw a
line in the sand with respect to aggravated nurder, such
that -- as a floor in terns of the appropriate
puni shnment, the defendant is going to get at the very
| east |ife wi thout parole, a punishment that's no doubt
severe but one that is |l ess severe tﬁan t he i npact that
the crime has had on society.

And for those reasons, we'd ask the Court to
affirm

CHI EF JUSTI CE ROBERTS: Thank vyou,

M . Nei man.
M. Stevenson, you have 4 m nutes remining.
REBUTTAL ARGUMENT OF BRYAN A. STEVENSON
ON BEHALF OF THE PETI TI ONER
MR. STEVENSON: Thank vyou,
M. Chief Justice.

| just want to make clear that the rule we
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seek would not require States to i npose the sane
sentence on juveniles convicted of hom cides from
juvenil es convicted of non-hom cides. The States would
be free to do that if they chose to, but they could
certainly create a regime where it's life with parole
where there are different ages for eligibility. In
fact, the State of Nevada makes you eligible for parole
after 15 years if the crime is a non-hom cide, 20 years
If it's a hom cide.

The States would still have a great deal of
flexibility to create, consistent with this Court's
rule, a reginme that nakes these distinctions.

Justice Kennedy, | did want to point --
direct your attention to two am cus Briefs that | think
respond to two of the questions you' ve raised. There is
an am cus brief submtted by crimnologists in this
case, and it | ooks specifically at the question of
deterrence. And what they' ve found is life w thout
parol e has not had any neasurable deterrent effect. The
States that don't put juveniles -- don't subject
children to life without parole have actually
experienced the sanme | evel of decrease in violent crine
and hom cide as the States that do. And, in fact, in
sonme of those jurisdictions, the decrease is even nore
significant.
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| also want to address your question,
Justice Scalia. There is -- there are some studies that
have established that juveniles are nore likely or |ess
likely to recidivate after an intervention than adults.
Generally speaking, hom cide offenders are categorically
|l ess likely to recidivate than many non-hom ci de
of fenders. Drug offenders and property crinme offenders
are much nore likely to recidivate than -- than hom ci de
of f enders.

And so, there's a lot to support that a
judgnment rooted in these penol ogi cal concerns woul d be
wel | - supported here.

| also want to return, Justice Breyer, to
your question. M. Neiman has -- aréued t hat we can
read into these statutes a commtnent to inposing life
wi t hout parole at a particular age, and that age is the
age of transfer. | just want to highlight that the two
States with the | argest popul ations of juveniles serving
life wthout parole by a huge margin are Pennsyl vani a
and M chi gan, neither of which has a m ni num age.

That means in those States, a child of any
age can be subject to a mandatory sentence of life
wi t hout parole. [It's sinply not true -- true that we
can read into those statutes in those jurisdictions any

ki nd of conscious comm tnment to thinking about age.
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The other point | want to nake --
JUSTICE ALITO. Do you think the |egislators

i n Pennsyl vania and M chigan don't understand what their

| aws provi de?

MR. STEVENSON: Il -- I think that they
haven't thought about it. Yes, | do think that. |
mean, for exanple -- this goes to the next point | was
about to make -- ny coll eague keeps tal king about
aggravated nurder. In the State of Pennsylvania, it's

not just aggravated nurder that subjects you to a

mandatory |ife without parole; if you' re convicted of

second-degree nurder -- no intent -- dimnished -- it's
still mandatory life w thout parole.

We have 14-year-old children -- and, agai n,
that's the |l argest cohort in our group -- in the State

of Pennsyl vani a convicted of clearly unintentional
killings that have been subject to mandatory life
wi t hout parole.
Sout h Dakota does the sane thing. | think,
where there is no m ni num age and where you have that
ki nd of reginme, | cannot -- | don't think we can
concl ude that they've thought about, yes, it's
appropri ate.
CHI EF JUSTI CE ROBERTS: What if they -- what

if they do? | mean, what if, after our decision or even
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after the argunent, States go back and say, |ook, the
decision is based on the fact that they don't think we
know our |aw, that we haven't thought about it; so,
|l et's have a hearing about it, and then we vote that,
yes, there should be or, no, there should not be a
m ni rum age; we think at 16 -- whatever age they do.

Then does the constitutional rule change?

MR. STEVENSON: Yes. Il --

CH EF JUSTI CE ROBERTS: Once we get 30
St ates saying, |ook, we've thought about it and this is
our answer, then whether the Ei ghth Amendnent prohibits
It or not changes?

MR. STEVENSON: No, | -- 1 don't think it
changes, because there is an age at ﬁhich this Court is
obl i gated under the Eighth Arendnent to say a sentence
of this sort, a permanent judgnent that |ife-Iong
I ncarceration is -- is required --

CHI EF JUSTI CE ROBERTS: Ri ght . But one of
the things we take into account is societal consensus,
and you say we should ignore the 30 -- whatever it is --
States that allow this because they didn't really think
about it.

MR. STEVENSON: Well --

CH EF JUSTI CE ROBERTS: So, |'m

postul ating --
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MR. STEVENSON:  Sure.

CHI EF JUSTI CE ROBERTS: -- let's nmake --
let's see if they have thought about it.

MR. STEVENSON: Yes.

Well, in -- in that regard, Justice —
M. Chief Justice, | think that we do have 13
States that have thought about it, that have expressly
| ooked at this question of what the m ni mum age shoul d
be. And in 12 of those 13 States that have set the age
above 14, nost of those States have set the age at 18.
So, if that's the Court's lens, then | think that would
support the kind of rule that we're seeking here --

JUSTI CE SCALI A: What if, instead of
striking down the laws in these Statés, why don't we
just require the State |egislatures to think about it?
Al right? And -- and then see how many thi nk about it,
and -- and cone up with, you know, sonething that agrees
with you or doesn't agree with you.

MR. STEVENSON: Well, | think that's in
part --

JUSTI CE SCALI A: Wouldn't that be nore
denocratic sonmehow?

MR. STEVENSON: It m ght be nore denocratic,
but | don't think it would be consistent with the

constitutional obligation that this Court has to protect
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peopl e who are vul nerable from excessive puni shment.

And this is a cohort that we contend is the
nost vul nerabl e and shoul d be shielded fromthis
excessive puni shnment.

CHI EF JUSTI CE ROBERTS: Thank you,
M. Stevenson, M. Nei man.

The case is submtted.

(Wher eupon, at 11:24 a.m, the case in the

above-entitled matter was submtted.)
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