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PROCEEDI NGS
(1: 00 p.m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
next in Case 10-680, Howes v. Fields.

M . Bursch.

ORAL ARGUMENT OF JOHN J. BURSCH
ON BEHALF OF THE PETI TI ONER

MR. BURSCH: Thank you, M. Chief Justice,
and may it please the Court:

This case raises two issues: The first is
whet her the right against self-incrimnation requires
that a prisoner always be M randi zed before being
interviewed in isolation about conduct that occurred
outside the prison. The second is aﬁ AEDPA questi on,
whet her this Court in Mathis clearly established such a
per se rule. For three reasons, the answer to both
guestions is no.

First, for nearly 50 years this Court has
declined to adopt any new per se rule that always
requires a Mranda warning, instead considering all the
circunstances. Lower court --

JUSTI CE SOTOVAYOR: Don't you think being in
custody itself is a circunstance?

MR. BURSCH: Sure, it's a circunstance that

goes into the all-the-circunmstances m x, but --
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JUSTI CE SOTOVAYOR: \What's all this
"all-circunstances m ssed"? | thought that our case |aw
was fairly clear that all circunmstances is a test for
voluntariness. | thought the issue has al ways been
under Mranda: |Is the person free to go or not?

MR. BURSCH. That's correct. W agree that
the test --

JUSTI CE SOTOVAYOR: So, since when have we
i mported of the | anguage of voluntariness into the
M randa test? And should we be creating yet another
test?

MR. BURSCH: Justice Sotomayor, there are
two separate tests. And | go back just to last termin
the J.D.B. case. \

JUSTI CE SOTOVAYOR: So, go to the test of
freedomto | eave.

MR. BURSCH: Yes. If --

JUSTI CE SOTOVAYOR: You're taken from your
cell and locked into a room-- and let's change the
facts --

MR. BURSCH: Yes.

JUSTI CE SOTOVAYOR: -- and | ocked in a room
and said: Talk to ne; tell ne. You have to tell ne
what happened.

s that person free to go.
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MR. BURSCH: It would be much nore
difficult, but the test would be whether a reasonable
person in the prisoner's position felt that they were
free to go back to their cell in accord with reasonabl e,
ordinary prison procedures. And that woul d be the test
that's consistent with J.D.B. and, | submt, with every

M randa case that this Court has issued in the |last 50

years.
JUSTI CE SOTOVAYOR: All right. So, what
makes this case different? He's taken froma -- except
being told that he could | eave. |If he had been taken
fromhis cell, removed fromthe prison, his nornal

setting, taken by arnmed guards to another buil ding and,
with guards at the door, sat down and told talk to us
about this incident, why would he think he was free to
| eave? There is one fact |'mtaking out of it.

MR. BURSCH: Well, there --

JUSTI CE SOTOVAYOR: \Which is that he was
told he was free to go.

MR. BURSCH. Right. There are a nunber of
ci rcumstances that kind of culmnate in what | consider
to be the two nost inportant. Some of the background
circunstances: He was in a roomthat was not |ocked.
It was a conference room not an interrogation roomwth

a bright light. He was not shackled. He was not
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t hreatened. He was not physically harmed in any way.
The two big ones are, one, that when he started to
become belligerent, the guards told himthat if you
don't want to cooperate, then you'll have to go back to
your cell; you'll have to |l eave. And that's the exact
opposite of Mranda custody, where --

JUSTI CE SOTOVAYOR: There -- as | see the
record, he clainms twice he said, | don't want to talk to
you. And when he asked to |leave at the end, it took
20 m nutes, and they continued the questioning. Doesn't
that counter the rest of what you're saying?

MR. BURSCH. They are two factors that go
into the mx, and |I'll discuss each one in turn. \en
he says, | don't want to talk anynDré, t hen he went on
and kept talking. And you have to consider, well, why
did he keep talking? Well, the record shows, | think a
fair reading of it anyway, that he was trying to explain
to the officers this tineline that he kept talking
about .

At the end, when it was a 20-m nute del ay,
there is no contention that that was anyhow i nconsi st ent
with reasonabl e prison procedures. And the fact that it
coul d have been 20 mnutes, it could have been 30
seconds, it could have been an hour, dependi ng on

procedures, denonstrates why a per se rule doesn't nake
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sense. We should look at all the circunstances.

JUSTI CE GINSBURG. Why is a per se rule
necessarily what is being argued here? For one thing,
he had no choice but to go with the police, right?

MR. BURSCH: That's correct.

JUSTICE GINSBURG: So, it's different from
sone cases where the prisoner initiates the
conversation.

MR. BURSCH: That is a little bit different,
but the key facts here are, one, at the beginning, the
gquestioning officers say, you're free to stop this and
go back to your cell. Then in the nmiddle, he gets
bel ligerent, and they say, if you don't want to
cooperate, you have to | eave; you ha&e to go back to
your cell. MWhich is, | submt, the opposite of Mranda
cust ody.

And then when he finally invokes his right
to go back to his cell, it's imediately honored wth,
of course, the 20-m nute delay due to prison procedures.
And so, from beginning to end, a reasonable person in
his position could have believed they were free to
return. And that's all that M randa requires.

In fact, we have a trial court finding on
that, on three of them One, that he was told he was

free to go; second, that he understood he was free to
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go; and, third, that he was free to go. And that's all
| - -

JUSTICE GINSBURG. And it doesn't make any
difference that they -- they took himfromhis cell, he
was under conmpulsion to |leave with them and i nterrogated
during the hours when prisoners are ordinarily sl eeping?

MR. BURSCH. Again, | would submt those are
all circunmstances that should go into this
all -the-circunstances consideration. You know, there
were also other things that mlitated in favor of the
trial court findings, such as the explicit instruction
that he was free to | eave; that he would have to go back
I f he didn't cooperate; that they did honor his request
to | eave, once nade. So, these are éll t he things that
the court should | ook at.

And you can imagi ne a nunmber of other
situations, maybe with facts different than these, where
a per se rule would be wholly inappropriate. You know,
what if they had invited himto come down and he had the
choi ce at the beginning? Wat if soneone was stationed
out side the door and took himinmedi ately as soon as he
said, I"'mready to go back? It just denpnstrates that
this isn't the place for a per se rule; that we should
just follow the same Mranda test that has been applied

for 50 years, and that's all the circunstances.
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JUSTI CE KAGAN: General, when you say that,
| took sonetines your brief and the U. S. Governnent's
brief to be saying sonething nore, which is that it's
not all the circunstances; it's all the circunstances
m nus circunstances that are attendant upon nor nal
prison |iving.

So, are you still arguing that, or are you
really arguing an all-the-circunstances test?

MR. BURSCH. We're not taking quite that
strong a position. W're arguing all the circunstances.
And the analogy that | would draw is just like in the
J.D.B. case last term that you would consider not only
t he age of the suspect, but also the school environnent.
So, |I'"m not saying the prison enviroﬁnent is taken out
of the equation; just that it's not dispositive in and
of itself, just like this Court held in Shatzer.

JUSTI CE KAGAN: So, a court can still
think -- when it's doing an all-the-circunstances
inquiry, it can still factor in sonmething |like, you
know, it just -- it was going to take himan hour to get
back to his cell. That's still sonmething that the court
can consider along with everything else. [Is that right?

MR. BURSCH. Not only can, but shoul d.

Absol utely.

And, you know, one of the benefits of having
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a per se -- I"'msorry -- of having an
all-the-circunstances rule, rather than a per se rule,
is that it encourages truthful, voluntary confessions.
And this Court has repeatedly recognized that such
confessions are an unmtigated social good. That's
sonet hing that we want. And you can inmagi ne, again,
that there are a variety of non-prison contexts where it
woul d certainly be easier to have a per se rule. You
coul d have done that in J.D. B

You know, it's so coercive to take an
8-year-old child to the principal's office with an
of ficer and question him that per se there's always
going to be sone child version of the Mranda rule. But
we don't do that. O if you had sonéone in the hospital
and they were in such a position that they were
physically unable to | eave. We don't have a hospital
M randa rule. There shouldn't be one in prisons,
either. W should just take all the circunstances into
account .

And | think really the | esson of Shatzer is
that we start, Justice Kagan, right where you did, that
just sinply being in prison, being interrogated -- |I'm
sorry -- being in jail alone is not enough. But it's
going to becone one factor that we consider in this

| arger test.
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CHI EF JUSTI CE ROBERTS: Well, which way do
you think that factor cuts?

MR. BURSCH: In this particular situation?

CH EF JUSTI CE ROBERTS: Yes.

MR. BURSCH: | think it cuts in our favor
as the trial court found, and the courts should defer to
that for all the reasons | just stated: That he was not
t hreatened, not physically harnmed; he was in a
conference room door wasn't | ocked. OF course, the big
two: That when he got belligerent they told him if you
don't want to cooperate, you have to |l eave. The exact
opposite of Mranda custody when you say, if you don't
cooperate, you will not be permtted to | eave. And al so
t hat when he made the request to go,\it was honored
wthin the ampbunt of tinme that they would have expected
per prison policy. So --

JUSTI CE KENNEDY: Except when they say you
have to | eave, one way to interpret that or to analyze
that m ght be to say: You're in custody no matter.

MR. BURSCH: Justice Kennedy, | don't think
that's the case because --

JUSTI CE KENNEDY: And when you say you have
to | eave, that's al nost coercion -- coercive of themto
say, because he doesn't want to have to go back to the

cell.
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MR. BURSCH: | don't think that's the case
because, under Shatzer, there's nothing Mranda
custodi al about sinply being in his cell.

JUSTI CE KENNEDY: Ri ght.

MR. BURSCH. And if he wants to stay away
fromhis cell, as it appears to here because he was
trying to explain hinmself, you know, that's one of those
factors that mlitates against a finding of --

JUSTI CE KENNEDY: But | think it makes your
case weaker, not stronger, that statenment.

MR. BURSCH. | think it makes it stronger,
because in the typical Mranda case you would say to
soneone, if you don't cooperate, we are going to keep
you here as long as it takes. And hére t hey were saying
just the opposite. And the nessage they sent was

consistent with the instructions they gave him at the

beginning -- if you tell us that you want to | eave,
we' |l honor that request -- and consistent wi th what
actually happened at the end. He said, | want to go

back, and they honored that request.

And | think one of the other factors that
you put in the mx here is that we were dealing with
outside officers, not inside prison officers. These
outside officers did not have the ability to inmpact his

day-to-day prison life the way someone inside the prison
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woul d.

Now, one other point | want to make about in
and out of prison is this artificial line that the Sixth
Circuit drew to cabin its per se rule. They said that
I f the conduct takes place outside the prison, per se
you get Mranda; if the conduct that they're questioning
tal ki ng about was inside the prison walls, we're not
going to do that. And the Sixth Circuit was forced to
make that policy decision because, otherw se, prison
adm ni stration becones very difficult.

But under this Court's precedent and under
the Fifth Amendnent itself, there is nothing that woul d
suggest that there should be a distinction in the
M randa analysis as to the | ocus of fhe conduct that is
bei ng questi oned about.

And it's possible to have a very serious
i n-prison crime, a nurder of another inmate, and a very
nom nal outside crine, petty theft, and, yet, the Sixth
Circuit would give pure Mranda protection to that petty
t heft questioning and no protection at all to the person
who nmurdered sonmeone inside the prison walls. And that
just denonstrates where the Sixth Circuit rule starts to
fall apart.

JUSTI CE SOTOVAYOR: The Chief asked you, in

hi s question, which way does it cut? Meaning you seem
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to be advocating a rule that says nmerely because he's in
prison is irrelevant, standing alone. | think your
adversary is saying you can't take out the fact that
this person's liberty is restrained fromthe equation.

So, going back to ny hypothetical, if you're
forced to | eave the prison, as this gentleman was, and
put in another room what presunption should you start
with? Shouldn't the presunption be that if you're
forced to go to another place, that you are in custody?

MR. BURSCH: Well, Justice Sotomayor, |'m
going to start with the prem se. W are not advocating
that the prison conditions fall out of the equation
entirely. They are sinply part of the m x that you
consider, just like you would considér t he school
environnent or the hospital environment or a custons
envi ronnent .

Wth respect to being taken out to another
bui I ding, so long as a reasonable person in his position
woul d have felt free to go back, that's ultimately the
di spositive inquiry.

JUSTI CE SOTOVAYOR: \What -- what woul d make
soneone who is forced to go sonewhere think that they' re
free to go back, absent being told?

MR. BURSCH: Right.

JUSTI CE SOTOVAYOR: But let's -- what would

14
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make any reasonabl e prisoner who can't nove w thout an
escort believe that they're always free to go back?

MR. BURSCH: Well, there are --

JUSTI CE SOTOVAYOR: Once they're forced to
go frompoint A to point B.

MR. BURSCH. Right. There are three factors
here, and I'll quibble just a little bit with the
assunption that he was sonmehow forced to go. It's true
they didn't ask himif he wanted to go, but there's also
no contention that he resisted going and they made him
go anyway. What he said is: "I didn't know where we
were going.... | felt like |l was in a safe environment
so | didn't object.”

And then once he got to fhe room-- here are
the three that | think are the nost critical facts:

That he was told right at the beginning, just tell us;
we'l |l take you back to your cell when you want to do
t hat .

Second, when he got belligerent they said,
if you don't want to cooperate, you'll go back to your
cell. And, third, when he asked to go back to his cell,
t hat request was honored within the context of the
typical prison adm nistration.

And it's very possible that in his everyday

prison |life, he could be taken over next door for a
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medi cal exam he could be taken over next door for a
visitor if that was county policy. So, there's nothing
i nherent about the walk into the next building that
means per se he has to be Mrandized. Again, it's just
one factor that should go into the mx, just like this
Court has al ways done in Mranda cases.

Unl ess the Court has any further questions,
"1l reserve the balance of ny tine.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

MR. BURSCH:. Thank you

CHI EF JUSTI CE ROBERTS: Ms. Anders.

ORAL ARGUMENT OF G NGER D. ANDERS

ON BEHALF OF THE UNI TED STATES,

AS AM CUS CURI AE, SUPPORTI NG fHE PETI TI ONER

MS. ANDERS: Thank you, M. Chief Justice,
and may it please the Court:

The Sixth Circuit has inposed a per se rule
t hat whenever a prison inmate is isolated for
gquestioni ng about conduct that occurred outside the
prison, that inmate is in custody for M randa purposes,
regardl ess of the circunstances of the interrogation.
But in the prison context, as in any other, the
traditional Mranda custody tests should apply, and the
question should be whether, in |ight of all of the

circunmst ances, a reasonable person in the suspect's
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position would have felt free to termnate the interview
and | eave.

That is so for three reasons: The first is
that the Court reaffirmed, in Maryland v. Shatzer, that
restraints on a suspect's freedom of novenent are a
necessary but not sufficient condition for Mranda
custody. In other words, a reasonable suspect whose
freedom of nmovenent is restrained may nonet hel ess feel
that he is free to term nate the questioning.

Second, there are, in fact, many situations
in which a reasonable inmte isolated for questioning
woul d feel free to termnate the interrogation despite
bei ng subject to background prison restrictions.

And, third, the Sixth Cifcuit's per se rule
here requires Mranda warnings to be given in situations
i n which the concerns about custodial interrogation that
drove Mranda are sinply not present. That hol di ng
I npairs the inportant truth-seeking function of
i nvestigations by requiring the suppression of voluntary
confessi ons made i n noncustodi al situations.

JUSTI CE BREYER: Suppose the policeman had
said: I'mtaking you away with me for 20 m nutes,
period. Takes himaway, puts himin a place, asks him
questions for 20 mnutes. All right? Does he have to

M randi ze hi nf?
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MS. ANDERS: You have to look to the
totality of the circunmstances in that --

JUSTI CE BREYER: No, those are the totality.

MS. ANDERS: -- in that case.

JUSTI CE BREYER: | just gave you the
totality.

M5. ANDERS: In that situation, the inmate
may not be in custody, because Shatzer established that
sinply being in prison and subject to normal prison --

JUSTI CE BREYER: No, no, no. |'mtaking you
to a special room and in this special room [|'m going
to ask you questions for 20 m nutes.

MS. ANDERS: You would look to --

JUSTI CE BREYER: There‘s\no ot her
circunstance. That's it. Everything else is the sane
as here, except he added those words. Now what ?

MS. ANDERS: | think he may not be in
cust ody, because --

JUSTI CE BREYER: Not in custody.

MS. ANDERS: -- again, you have to --

JUSTI CE BREYER: He's only going to be there
for 20 m nutes.

MS. ANDERS: You | ook to what the reasonable
inmate in that situation would feel --

JUSTI CE BREYER: He woul d have thought he

18
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could | eave after 20 m nut es.

MS. ANDERS: You woul d | ook to what the

reasonable innate would feel, and in that situation,

woul d I ook to his experience with the prison, you would

| ook to the circunstances of the questioning, whether
t hey are accusatorial, whether they are pleasant --
JUSTI CE BREYER: Ckay.
MS5. ANDERS: -- the |ocation of the room

JUSTI CE BREYER: Now, outside -- we walk

outside, there's a policeman in the street, and he says

to soneone who's a suspect: Conme with nme; |I'mtaking

you to jail; I'"mgoing to ask you questions for

20 mnutes. He takes himto a barred room he can't get

out for 20 mnutes. He has to M randize hi nf

MS. ANDERS: You nmay have to in that
situation, Justice --

JUSTI CE BREYER: \What's the difference?

MS. ANDERS: The difference is that the
person who is on the street -- their baseline is that
they are -- they have conplete free will, they have
freedom of movenent. But when you | ook at the prison
situation, the ultinmate question is whether the
reasonable inmate would feel free to term nate the
gquestioni ng, and one situation you look to in

determ ning that are the physical restraints on that

19
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official

person. And when you | ook at the restraints, you have
to take into account the fact that the prisoner has a
basel ine, which is that he has sone restrictions on his
noverment. That's what the Court said in Shatzer.

And so, when you look at the totality of the
ci rcunmst ances, you consider the restraints and the
pri soner's baseline, but you al so consider everything
el se that happens during the questioning. And so, there
could be many situations in which the questioning wll
go in a manner that tells the reasonable i nmate that
he's free to |l eave. So, for instance, the nost clear
exanple is when soneone is actually told that they can
| eave. But there could be many other exanples as well.

JUSTI CE KAGAN: Coul d I ésk you a different
sort of question, Ms. Anders? Putting aside what the
Sixth Crcuit did here, if you |look back at the initial
State court opinion, do you read the State court -- do
you think the State court is fairly read, could the
Sixth Crcuit have fairly read it, as establishing its
own per se rule, which was the per se rule we rejected
in Mathis? In other words, that the State suprenme court
requi red sone kind of nexus between the prison custody
and the interrogation?

M5. ANDERS: | think it's -- | think it's --

the State court opinions are sonewhat unclear. There
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are sone statenments that could be taken to be
I nconsistent with Mathis, but imrediately after those
statenments, the State court said, well, it's not enough
al one for custody that soneone is incarcerated on a
conviction that's unrelated to their questioning, and we
| ook to the fact that the inmate was told that he was
free to |l eave, and he actually felt free to | eave.

So, | think the best reading of the State
courts' opinions is that they did go through the
totality of the circunstances, and they did concl ude
t hat Respondent reasonably felt that he was free to
| eave in this interview

But, nmore inportantly, | think the Sixth
Circuit went nuch further than that énd i nposed a per se
rule that says no matter what the questioners do, no
matter what a prisoner is told, no matter how free he
feels to | eave, that person always has to be M randi zed.
And that extends Mranda way beyond its initial
concerns.

Vol untary confessions, this Court has
recogni zed, are an unmtigated good. So, any tine
soneone confesses voluntarily in a noncustodi al
situation, the Sixth Circuit's rule, applied to prisons,
woul d say that that person 's confession has to be

suppressed, even though it was given in a situation that
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doesn't inplicate Mranda's concerns at all

And | think the Sixth Circuit's rule really
arose fromtwo assunptions. One was that isolation
alone is sufficient to create custody in al
circunstances. And that can't be the case, because we
know that an inmate can be told that he can | eave, he
can be given an initial choice before he conmes al ong for
questioning, he can be interrogated in isolation purely
because he's waiting to be treated in an infirmary.
There are any nunber of situations, | think, where an
i nmate could be isolated for questioning, but he would
still feel free to | eave.

And going to Justice Sotomayor's question
about whet her sonmeone in prison neceésarily feels
coerced, | think that the Court in Shatzer established
t hat background restrictions incident to being
i ncarcerated are not in thenselves sufficient to create
M randa custody. So, in other words, they don't create
such a huge coercive inpact that nobody would feel free
to term nate questi oning.

So, | think accepting the proposition that
soneone in prison is always coerced would lead to a per
se rule that says no matter how non-accusatorial, no
matt er how noncoercive that situation is, that person

woul d al ways be in custody.
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So --

JUSTI CE SOTOVAYOR: Well, you're going back
to confusing coercion issues with custody issues, and I
don't know that you have really answered Justice
Breyer's question. Someone's picked off the street and
told you have to go into this room and questions are
asked. Wuldn't we assune that that person is in
cust ody?

MS. ANDERS: | think in either situation,
you have to look to the totality of the circunstances.
And so, we know that restraints alone -- the restraints
of prison aren't enough al one. And so, when you
consider the restraints -- when you consider the fact
that a prisoner is told he has to go\into a room you
woul d I ook not only to that fact, but you'd also look to
everything that happens in the questioning.

But then when you go back to consider the
fact that the prisoner was told that he has to cone to
the room you would -- you would |ook to whether it's a
normal prison policy that prisoners always have to be
escorted places. And so, that would help the court
det er m ne whet her --

JUSTI CE SOTOVAYOR: Well, but he didn't
choose to go to that room He was placed in that room

What makes himthink that if -- if his jailers are

23
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
wal ki ng hi m somewhere, that he's free to | eave?

MS. ANDERS: Well, | think two points: One
is that -- the fact that he is asked to -- the fact that
he is told he has to go to this roomis not the only
circunstance of the interrogation. So, certainly, what
happens in the questioning can | ead a reasonabl e
prisoner to believe that he's free to go, even though
he's been told he has to go to the questioning.

So, if he is told he can leave, if it
becones clear from experience, if there's a prison
policy saying that inmtes can always |eave, if he sees
t hat he can summon the guards -- all of those
circunstances have to be taken into account in addition
to the fact that he was told initialfy that he has to go
with the guard. And the second thing --

JUSTICE GINSBURG: If he were out and the
police officer said, cone along with us, he could say
no. But here he didn't -- he didn't have that choice.

MS5. ANDERS: That's right. He didn't have
that initial choice. But once he got into the
questioning, | think this case is a good exanple of what
can happen where the inmate here was told that he coul d
end the questioning. And so, the ultimte question for
M randa custody is whether the reasonabl e person would

feel free to termnate the interrogation.
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And so, in considering all of the
circunstances, one circunmstance woul d be that the inmte
was told he has to cone to the questioning, but another
circunmst ance woul d be that he was then told once he got
there that he could end the questioning.

And so, there are -- there are other factors
li ke that that --

JUSTICE GINSBURG. Is it -- is the tinme
rel evant, that this was done -- they took himaway at
7:00 in the evening and kept himfor 7 hours?

MS5. ANDERS: | think that would be a
rel evant factor here, too, as would the fact that the
door was partially open, that the -- the questioning was
not threatening, there were only tmo\officers.

JUSTICE GINSBURG. Well, they -- that didn't
do himany good, because he couldn't get back to his
cell wi thout being escorted there.

MS. ANDERS: That's correct. That -- that
is a -- that's a background restraint of incarceration,
and in | ooking at whether that particular restraint nade
the inmate feel that he couldn't term nate the
gquestioni ng, you would | ook both to the fact that --
that, as he hinself said, it's comopn sense that inmates
have to be escorted to and from places in the prison.

And al so --
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CHI EF JUSTI CE ROBERTS: Counsel, | wonder
why you just agreed that the 7 hours would be a
pertinent circunstance. It strikes me that that would
be a pertinent circunstance on overall voluntariness,

per haps, but once you're told you can | eave whenever you

want, | don't see why it matters at all how |l ong he's
kept there.

MS. ANDERS: | think that's exactly right,
that -- that, certainly --

CHI EF JUSTI CE ROBERTS: So, it's not a
rel evant circunstance on the custody question.

MS. ANDERS: It is a circunstance within the
totality of the circunstances here, but it -- it's --
any kind of effect that it had on naking the inmate feel
that he couldn't term nate the question was entirely
of fset by the fact that he was told that he could | eave
multiple tines.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Now Ms. Jacobs.

ORAL ARGUMENT OF ELI ZABETH L. JACOBS
ON BEHALF OF THE RESPONDENT

M5. JACOBS: M. Chief Justice, and may it
pl ease the Court:

| want to address the issue of whether

soneone is free to | eave. Recently, there have been
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several cases, and Cervantes is one, and | can't
remenber whether it was Alvardo -- Alvarado or J.D. B.
where the courts have said that in a prison setting the
statement that you're free to | eave has | ess
significance than if you're in a -- in the free world.

So, | woul d suggest that when you | ook at
this, that that particular issue, or that particular
statenent, should not be given the same weight in prison
as out. And one of the reasons | suggest is because if
a prisoner is told he's free to |l eave and he's in
custody and we know he's in custody because he's in
prison, he really under these facts does not have the
capability of getting up and | eaving.

JUSTI CE SCALI A: Wl l, if certainly -- it
certainly doesn't nmean he can | eave the prison, right?

MS. JACOBS: Right.

JUSTI CE SCALIA: That's clear, but -- but
isn't that the only difference? It, certainly, at a
m ni mum neans that he can | eave this interrogation.

MS. JACOBS: Prisoners --

JUSTI CE SCALI A: But what could it possibly
mean if it didn't mean you could | eave this room where
you' re now bei ng questi oned?

MS. JACOBS: Let ne answer that question by

pointing out that in -- | think it's Georgi son and
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Cervantes, where there is a button, and the prisoner has
the ability to go and press the button and call his own
jailers.

In this case, the prisoner had to rely on
the sheriff's deputies that were interrogating in order
to effectuate his freedom And, in fact, he's testified
that he said he wanted to -- that -- | think he said
that he didn't want to answer any questions, or he
wanted to | eave, and we don't hear any nore about it --
about that. Wy not? Because at that point, no one
allowed himto | eave because the officers hadn't gotten
t he answers they want ed.

JUSTICE ALITO. What is the rule that you
want us to adopt? \

MS. JACOBS: The rule | want you to adopt is
the rule in Mathis. And it seens that it has already
been adopted, but | think that based on what the --

JUSTI CE ALITO. So, everybody in prison is
in custody --

MS. JACOBS: Right.

JUSTICE ALITO. -- at all tines.

M5. JACOBS: What -- what Mathis --

JUSTICE ALITO So, if you want to question
anybody in prison about anything --

MS. JACOBS: No.

28
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official

JUSTICE ALITO. -- you have to give a
M randa war ni ng.

M5. JACOBS: And | don't think that's what
Mat his said. | think Mathis was very specific, that a
police officer comng fromthe outside to the inside to
tal k about a crime occurring on the outside nust be --
gi ve a M randa warning.

JUSTI CE ALITO. \What sense does that make?
VWhy is one nmore in custody depending on the subject that
the police want to question the person about?

M5. JACOBS: And in certain circunstances, |
agree with you, that in fact, this Court should hold
t hat when the correction officers are investigating a
crime within the prison, then -- and\they remove the
pri soner and they isolate him take himout of the
general population, that this Court should then hold
M randa is applicable. But when it's voluntary --

JUSTICE ALITO  So, whenever they --
whenever a prisoner is isolated and questioned about a
crime, no matter where it occurs, a Mranda warni ng has
to be given?

MS. JACOBS: Yes.

JUSTICE ALITO  About a possible crime?

M5. JACOBS: Yes. | nean -- there doesn't

seemto ne to be possible crines. They always turn out
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to be crines.

JUSTI CE KAGAN:  Well, how is that consistent
with the totality of the circunstances test that we've
al ways insisted upon in Mranda cases?

M5. JACOBS: Well, Mranda -- not all the --
there are bright-line rules attached to Mranda, so that
Mranda itself is a bright-line rule. So, to state a
bright-line rule I don't think is outside the purview of
Mranda -- of Mranda law. And it's easier for the
officers to apply; it's easier for the courts to apply;
and there would be nore consistency.

But, Justice Alito, | want to nmake sure that
you understand that | think if it's on-the-scene
gquestioni ng about a crinme occurring 6n prison, that |
don't think you have to give Mranda rights; that if
it's voluntary, if the officer -- if the defendant cones
up to an officer and starts chatting away and starts
mentioning a crinme, that's voluntary. And that's
consistent with Mranda. | don't think you really have
to break new ground --

JUSTICE ALITO. So, if a prisoner is stabbed
in the yard and there are 50 prisoners in the yard at
the tinme and the prison guards want to question
everybody to see what they saw, they all have to be

gi ven M randa warni ngs?
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MS. JACOBS: Well, that's an interesting
fact situation, because sone of those people are just
w tnesses, and they are not necessarily suspects. And a
guard m ght be able to say: Wll, the people that were
in this narrow area, they're possible suspects. They're
going to get --

JUSTI CE KENNEDY: No, no. No, no, that's
not the way Mranda works. M randa suppresses a
statenment that is adverse to the person who was
questioned. And the police doesn't know when the

adverse statenment's going to cone. So, you're running

away fromthe hypothetical. It just doesn't work.

M5. JACOBS: | -- I'msorry, but | had
t hought that what Mranda al so said {s if -- if it's a
w t ness and you know -- you believe that it's a witness

and that you're not asking questions that are going to

incrimnate them that then you don't have to give

M randa. Once the point it beconmes -- thank you.
JUSTICE ALITO Wwell --
MS. JACOBS: Once the point it becones

I ncrimnating, then you give the Mranda rights.
JUSTICE ALITO If it's a witness in the

outside world, the witness is unlikely to be in custody.
MS. JACOBS: | understand, but | thought

your hypothetical had to do with being stabbed in the
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yard.

JUSTI CE ALI TO It does.

MS. JACOBS: Ckay.

JUSTICE ALITO  So, these -- all these
people in your view are in custody, and they all are
bei ng asked questions that may incrimnate them --

M5, JACOBS: If they --

JUSTICE ALITO. -- and they don't have to be
gi ven M randa warnings unless they're suspects.

MS. JACOBS: If they are renoved fromthe
general population, if they' re taken by a corrections
officer to a cell where they're going to be
Interrogated -- they are isolated; it's incommunicado;
they're being interrogated by officefs; t hey know
they're officers -- that's a Mranda situation.

JUSTICE ALITGO And when wi Il that not
occur? In ny hypothetical of the stabbing in the yard,
you nean that you think the guards are going to say:
Okay, all you guys stay here; now we're all -- we're
going to question each of you individually with
everybody el se, the 49 other prisoners present.

M5. JACOBS: | think it -- | think at that
point, they're going to put the people that were in the
yard back in their cells, and then they' re going to take

t hem out .
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JUSTICE ALITO.  And then they'Il be
I sol at ed.

MS. JACOBS: Yes.

JUSTICE ALITO. So, they all will get
M randa war ni ngs.

M5. JACOBS: So, they will get Mranda.
You're -- you know. And |I understand the Court's
concern that you mght |l ose -- you mght | ose evidence,
but Mranda is going to protect us fromfalse
confessions, which is even a greater cost to society
than -- than having to give the Mranda rights.

JUSTI CE KAGAN: And where do you get this
focus on isolation fron? | nean, it's never nentioned
in Mathis. You said let's go back td Mat his, but that's
not a part of Mathis, is it?

M5. JACOBS: It's -- well, 1've got two
answers for that: One, it's -- it's the basis of

M randa, that when you isol ate soneone, when you talk to

them i ncomuni cado, that that's -- there are conpelling
pressures that only Mranda rights will dispel, such as
-- and let ne get -- answer one other question. Telling

soneone that they've got the freedomto |eave is not a
substitute for M randa.
But now let me go back to Mathis. In

Mat his, the Court said he was in a cell. So, | draw
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that -- the inference that he was isolated, that he's in
a cell, he's got agents with him and that that's
isolation. He's not in a prison |library --

JUSTI CE GINSBURG: | thought that there was
no di scussion of the "in custody" point in Mathis. It
was assumed that they were in custody, and the issue was
whet her he coul d be questioned about a crinme other than
the one for which he was being hel d.

M5. JACOBS: | read Mathis as to say that he
was in custody for the -- for the question of the crine.
The police officers canme in; they have himin a cell
it's a police-doni nated atnosphere and that they're
gquestioni ng about a crime that occurred outside the
prison. To nme, that's M randa.

CHI EF JUSTI CE ROBERTS: Well, Justice
G nsburg is quite right. That -- that was not the issue
in Mathis. The argunment in Mathis was: W're
questioni ng hi m about sonething else; so, we don't have
to give himMranda warnings. And that's the question
that the Court decided. | don't think it had any
di scussi on about whether -- there was certainly not the
argument of whether he was in custody or not. The
argunent was this is a different crine; so, we don't
have to give you M randa.

And the Court rejected that. So how does
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that clearly establish the law on which the court relied
in this case?

M5. JACOBS: In Mathis, because he was -- |
guess it was the | ower court thought that because he was
not in custody on the crime with which they were going
to ask questions --

CHI EF JUSTI CE ROBERTS: Right.

M5. JACOBS: -- that, therefore, you didn't
have to give him M randa.

CH EF JUSTI CE ROBERTS: Ri ght .

M5. JACOBS: But | think what the Suprene
Court was inplying is that it doesn't matter what --
what you're in -- in prison for; you are in custody at
that point that you're in the cell mfth t hese officers.

CHI EF JUSTI CE ROBERTS: Do you know where
exactly in Mathis? 1It's only --

M5. JACOBS: |'m saying --

CHI EF JUSTI CE ROBERTS: -- about five pages
| ong. Can you show ne where they have that discussion
about custody, as opposed to a discussion about what
crime is being discussed?

M5. JACOBS: What |'msaying is that it's
I nplied by Mathis.

CH EF JUSTI CE ROBERTS: Exact|y.

MS. JACOBS: You can infer it from Mathi s.
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CHI EF JUSTI CE ROBERTS: Exactly. It's
inplied. Inferred. How --
M5. JACOBS: But that --
CHI EF JUSTI CE ROBERTS: |Is that clearly

establ i shed | aw?

M5. JACOBS: Yes. | think it is clearly
established law. |t does not break any new ground for
us to apply it. It does not break any new ground. |

think Mathis is a very linmted case. The hol ding
applies to police officers only, not to corrections
officers, and | think that it does stand for the
principle that if you're in custody, and they're talking
to you about --

JUSTI CE KAGAN: Wel |, do\you agree --

CHI EF JUSTI CE ROBERTS: Do you agree that
this is not -- what you want to derive from Mathis is
not part of the holding of Mathis?

M5. JACOBS: | think it's a rational --
well, I think it's a rational extension.

CHI EF JUSTI CE ROBERTS: It's an extension.

M5. JACOBS: But that doesn't necessarily
mean that it's newlaw It's --

JUSTI CE G NSBURG. | thought you were going
back to Mranda itself, which says in custody or

ot herwi se deprived of his freedom of action in any
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signi ficant way.

M5. JACOBS: Yes.

JUSTICE GINSBURG. So -- and | think you
repeated the phrase from-- from Mranda that what the
Court was ai mng at was incommuni cado interrogation of
an individual in a police-dom nated atnosphere. The
question is whether the Court has nodified what M randa
said in -- in that regard.

MS. JACOBS: Which court? This Court or the
Sixth Circuit?

JUSTI CE GINSBURG. This Court, this Court,
because this Court now seens to assune that it nust be
I n custody and not -- not otherw se deprived of action,
that being in custody is essential. \

MS. JACOBS: | -- | read that as still being
the law, that there are the two clauses; one is you're
under arrest, and the other is your freedom of novenent
I's restricted such that a reasonabl e person woul d think
that you were not -- that you were not free to | eave.

" m sorry, Justice G nsburg; have | answered
your question?

JUSTI CE GI NSBURG. Yes, | think you did.

CHI EF JUSTI CE ROBERTS: |'m not sure you
answered m ne from before.

MS. JACOBS: |'m sorry.
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CHI EF JUSTI CE ROBERTS: How do you think
t hat your argunent or the decision of the court bel ow
was inmplicit in or an extension of Mathis? Mathis says
you don't -- you're not free of Mranda just because
it's a different crime. How does that answer the issue
before the Sixth Circuit in this case?

M5. JACOBS: | think that when -- when the
Sixth Crcuit is analyzing the State court decision,
they're |l ooking at the State court decision, and that
deci sion says if there's no nexus between what you're
bei ng questi oned about and what you're in custody for,

t hen you don't have to give Mranda.

So, | think the Sixth Circuit found that to
be contrary to the | anguage in Nhthié.

CHI EF JUSTI CE ROBERTS: Well, | thought what
we' ve been arguing about is not the nexus issue, but
i nstead whether, in light of the circunstances or under
an absolute rule, there's custody.

M5. JACOBS: | think we're arguing about two
things. | think the Court is going to have to decide
two things, and one is whether the Sixth Circuit's
deci si on about whether the State court's decision was
contrary to clearly established law. | think that's one
decision. And the other decision is whether there's

going to be this per se rule about whether if you're --
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whet her you're in custody or not and under what
circunstances there m ght be a per se rule.

CHI EF JUSTI CE ROBERTS: And what is the
clearly established |aw set forth in our cases that
answers that latter question?

MS. JACOBS: \Whether -- if there's a per se

rule? There is not a clearly established law. There

could be -- under a rational extension issue, but it's a
little nore attenuated. But | don't think that I --
that there -- that the Respondent would | ose on that

i ssue. He would still win because the Sixth Circuit's

decision is not wrong; the State court's decision was
contrary to the clearly established | aw of Mathis.

JUSTICE ALITO  Can | ask you this? Suppose
you have this situation: The police officers go to a
prison. The -- a prisoner is brought to an interview
room and the police officers are there with the
prisoner in the interviewroom And they say to him
We're investigating allegations that you commtted child
abuse. Now, you're free to leave if you want to, and
we'll see that you go back to your cell right away. He
says, no, no, | want to explain this; | welcone this
opportunity to speak to you

Do they have to give him Mranda warni ngs.

MS. JACOBS: | think they do because | think
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that telling himthat he is free to go is not a
substitute for Mranda. It does not protect the Fifth
Amendment right, and I think we | ook to Dickerson, which
said that, even though section 3501 said that you had to
I nform defendants of certain rights, it didn't cover al
of the Mranda rights. And they said you had to
cover -- it doesn't necessarily have to be in the sane
| anguage, but you have to cover those rights.

| think what the Petitioner wants you to
adopt is a -- is a rule that says telling soneone
they're free to go is a substitute for Mranda. And it
isn"t. It does not protect the Fifth Amendnent right.

JUSTI CE GI NSBURG. Well, their question --
the question is, is the person entitfed to Mranda
war ni ngs? And the argunment has been that they're not
entitled to Mranda warnings unless you're in custody.
They say: You want to have a per se rule for in
custody; that is, if you' re taken out of your cell and
put in another place under police guard and questi oned.

MS. JACOBS: That's correct. They've taken
himfromhis normal routine. They' ve exercised control
over him They've noved himto another |ocation where
-- I"massum ng fromJustice Alito's hypothetical that
he's isolated fromthe general prison population. And

they're starting to tell himthey' re going to question
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hi m about child sexual abuse charges. | don't see how
you can't --

JUSTICE ALITO. Well, they said: W'd like
to talk to you about it, but you don't have to talk to
us; you're free to go. And he says imediately: No,
no, there's a m sunderstanding here; | want to explain
this; | amglad you canme and asked ne about this; |
don't want to go back to ny cell

And you say that's coercive.

M5. JACOBS: |I'm-- | think you're now

descri bing himas being nmuch nicer than | had assunmed he

was the first tine around. |If the officer is not being
confrontational, I think maybe that's one thing that has
to be considered. | would think that you have to give

hi m M randa rights.

Let me just go over a few issues that |
wanted to nake sure got nmentioned. The Sixth Circuit
decision -- | got kind of, I think, carried away in ny
brief. The Sixth Circuit decision very clearly rests on
the contrary clause. On page 10a of the Petitioner's
appendi x, they state what their -- they state what their
decision is going to be, that is, this is contrary to
clearly established Suprene Court |law. Then they do
four nore pages to page 14a in which they tal k about why

the State court decision was contrary. And it's only
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after they say that -- they give their reasoning; they
state their rule -- that they say: But if there's any
doubt, then let's | ook at Shatzer, which was not clearly
established law at the tine of this case.

CHI EF JUSTICE ROBERTS: Can | -- since we're
tal ki ng about the Sixth Circuit decision, what it says
Is -- this is on page 10a. "The central hol ding of
Mathis is that a Mranda warning is required whenever an
i ncarcerated individual is isolated fromthe general
pri son popul ation and interrogated, i.e., questioned in
a manner likely to |lead self-incrimnation about conduct
occurring outside of the prison." |Is that correct --

M5. JACOBS: Yes.

CHI EF JUSTI CE ROBERTS: . description of
Mat hi s?

M5. JACOBS: Yes.

CHI EF JUSTI CE ROBERTS: | thought Mathis
rejected the argunent that it depends on whether the
crime is the one that you're in prison for or sonething
el se.

M5. JACOBS: |I'msorry. | thought that that
was what you said at the end. | apologize. | think
that this Sixth Circuit decision nakes it very clear
that they are tal king about crinmes occurring outside the

prison, that they've drawn that kind of dichotomny.
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So --
CHI EF JUSTI CE ROBERTS: Well -- the first
part, "a Mranda warning is required whenever an

i ncarcerated individual is isolated fromthe general

prison popul ation"” -- okay -- "and interrogated"; i.e.,
guestioned in a manner or whatever. Now, does that
address all of the issues? |Is that -- where in Mathis

is the discussion about whenever an incarcerated
i ndi vidual is isolated fromthe general prison
popul ati on?

MS. JACOBS: | thought that it was between
10a, page 10a and page 1l4a.

CHI EF JUSTI CE ROBERTS: No, no. Where in
Mat hi s? ‘

MS. JACOBS: This was the question that we
t al ked about before --

CHI EF JUSTI CE ROBERTS: Right.

MS. JACOBS: -- and what |'m saying is that
| believe that it's -- that they're inplying that and
that we're inferring that and that it m ght not be a
clearly stated principle, that it's fromoutside the
prison, but that it certainly foreshadows -- that it's
-- that that rule is foreshadowed. So, it's not a new
rule, but --

CHI EF JUSTI CE ROBERTS: If the argunent were
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M randa was not required because this -- this concerns a
different crinme than what you're in prison for here.
understand the idea that -- under AEDPA, that Mathis is
clearly established |aw. The issue here, however, as
the Sixth Circuit put it, is a warning is required
whenever an incarcerated individual is isolated fromthe
general prison population. And | just don't see that
anywhere in Mathis.

MS. JACOBS: | again say that this is what
one infers from Mathis.

CHI EF JUSTI CE ROBERTS: Okay.

MS. JACOBS: That's the general principle.

JUSTI CE KENNEDY: And what you infer is the
rule that incarceration constitutes éustody.

MS. JACOBS: No. Custody is when the
prisoner is isolated, incomunicado, outside the general
prison popul ation, and he's being asked questions by a
| aw enforcenent officer designed to -- that are designed
toincrimnate him | think it's the traditional --

JUSTI CE KENNEDY: But that is --

M5. JACOBS: | think it's the
traditional Mranda --

JUSTI CE KENNEDY: But that is Shatzer, and
Shat zer was careful to say we've never decided that

i ssue.
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MS. JACOBS: | think what Shatzer was
saying -- and | knowit's hard for nme to tell you what
Shat zer was saying since you decided Shatzer. But |
t hi nk that Shatzer seenms to be ainmed at correction
officials, that whether correction officials -- 1 think
Shat zer is saying we never decided the whole issue. And
| think that Mathis decided --

JUSTI CE KENNEDY: Well, it states in broader
terms. It says we've never deci ded whet her
I ncarceration constitutes custody for Mranda purposes
and, indeed, have explicitly declined to address the
i sSsue.

MS. JACOBS: But | think --

JUSTI CE KENNEDY: It talks about Bradl ey,
whi ch was definitely where the issue was.

M5. JACOBS: | think that Shatzer was
referring to the whole unbrella of -- of people that
woul d conme into the prison, including people that would
be in the prison and want to talk to -- to prisoners.
So, | think Shatzer was talking about not just police
of ficers but correction officials. | think Mathis
clears up -- police officers, you cone in, you're going
to tal k about sonething else, you're going to
I nterrogate -- M randa.

Shat zer finishes this |ine of cases by
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saying it applies to -- it will apply to correction
officials as long as you take the gentl eman out of the
general prison popul ation and isolate him

JUSTI CE KAGAN: Ms. Jacobs, wouldn't it be
fair to say -- it seenms to be ne that Shatzer -- excuse
me. Mathis nust have found that M. Mathis -- the Court
in Mathis nust have found that M. Mathis was in
custody. That would be a fair inference for Mathis.

MS. JACOBS: Yes.

JUSTI CE KAGAN: But we have no idea why the
Court thought that M. Mathis was in custody. That
wasn't at issue in the case. The Court doesn't talk
about any of the surroundi ng factual circunstances.
There m ght have been a thousand thiﬁgs we don't know
about that | ed everybody to assunme that was -- |ed
everybody to assume that M. Mathis was in custody, not
the particular things that the Sixth Circuit nmentioned.

M5. JACOBS: | think that Mathis does
mention factors that went into the decision about
whet her he was in custody. They talk about himbeing in
a cell, not in the prison law library, you know, not in
the conference room not in a visitor's room-- being in
a cell with the officers and he's being interrogated.

| think that they very clearly are saying

that this -- | think it establishes this principle that
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Mat his -- that my case, that Howes v. Fields applies.

CH EF JUSTI CE ROBERTS: Isn't the best you
can say, not that Mathis found but perhaps that Mathis
apparently assumed that he was in custody, because there
I's no discussion of it?

There's no di scussion of the custody.

MS. JACOBS: | agree.

CHI EF JUSTI CE ROBERTS: Yes, they give you a
factual recital. He was in his cell and all that.

MS. JACOBS: | just don't think -- | don't
doubt that they thought that Mathis was in custody,
which is why they were tal king about Mranda to begin
with. He's in a cell.

JUSTI CE KAGAN: But we ddn't know why t hey
t hought Mathis was in custody. It just wasn't an issue
in the case. Everybody had assuned it.

M5. JACOBS: And it's not dicta. As far as
| can tell, it becomes part of the clearly established
law. It was a court --

CHI EF JUSTI CE ROBERTS: \What's dicta? Dicta
Is something that's said that's not necessary to the
hol di ng.

MS. JACOBS: Right.

CHI EF JUSTI CE ROBERTS: W don't have

anything that's said about it here.
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MS. JACOBS: But | -- ny argunent, Justice
Roberts, is that saying that he's in a cell and that
he's being questioned by officers, that that is -- and
he's being questioned about a crine, that that is
custody and that, fromthat, there is a principle.

| would just like to close by saying again
that | would ask you to reject the -- the Petitioner's
proposition that saying sonmeone is free to leave is a
substitute for Mranda warnings, that my client was very
clearly in custody, that in fact -- and | think this is
an interesting part of this case -- in a sense, custody
had been transferred, that he really was no | onger in
the custody of the jail but that he had been -- once he
went through the J door, was turned 6ver to the
sheriff's deputies, and the other guards left, that
custody had then been transferred. So, | think he's
clearly in custody, and | think that's one of the things
that this Court nust look for or include in a per se
rule, whether -- who is holding this man in custody?

Further, the fact that he was told that he
could leave is not significant on the facts of this
case. The fact that the officers -- and | think Justice
Kennedy made this point -- that the officers were
yelling at him They're the ones that have control over

hi m He does not have the control. The fact that he
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was nissing his nedication shows that he did not think
that he had the power to change his situation.

JUSTI CE GI NSBURG. There's no indication
that he told -- that he told the --

M5. JACOBS: No, | agree there isn't.

JUSTICE GINSBURG. -- officers that he
needed nedi cati on.

MS. JACOBS: No, | agree that there isn't.
But | think that this is one of the things that -- that
was playing on his mnd. And although |I understand that
this is an objective test and not a subjective test, |
think that that lends credibility to his testinony at
the hearing. Harrington --

JUSTI CE SOTOVAYOR: The éhio court -- or the
-- I"msorry. The court below had its own -- seem ngly
had its own absolute rule --

MS. JACOBS: Yes.

JUSTI CE SOTOVAYOR: -- that if you're told
you're free to go, that that breaks the chain of
cust ody, whatever that m ght nean. Assuning -- and the
Sixth Circuit said if you are renoved fromthe prison
and questioned, you absolutely must be given warnings.
Is there a mddle ground, and what would that m ddle
ground be? And what would be -- how would that m ddle

ground affect the outcome of this case?
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MS. JACOBS: | don't believe that telling a
prisoner that he's free -- that he's free to leave is a
substitute for Mranda. | think you have to get back to
what M randa was trying to protect. It's trying to

protect Fifth Amendnent rights, and telling himhe's
free to | eave does not do that. So that that's not
enough, and that shouldn't be part of the equation, not
a significant part of the equation. Harrington --

CHI EF JUSTI CE ROBERTS: Counsel, you -- you
menti oned several tines, we were tal ki ng about Mathis,
that, you know, they nentioned he was in -- in a cell,
right? 1've just been skimmng it quickly. | don't see
where that's nentioned. Do you know of f hand?

MS. JACOBS: No, | don't; but I really --
really did read this case.

CHI EF JUSTI CE ROBERTS: And | --

MS5. JACOBS: And |I'msure that it said he
was in a cell.

CHI EF JUSTI CE ROBERTS: | did, too. And --
well, I'"lIl look at it again. |'msure --

M5. JACOBS: Pl ease.

CHI EF JUSTI CE ROBERTS: |'msure it's there.
All | see is noting that he was in prison serving a
State sentence, but --

MS. JACOBS: But it doesn't -- it should be
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tal ki ng about the officers, the agents in the cell with
hi m

CHI EF JUSTI CE ROBERTS: Okay. Let me --

MS. JACOBS: Just in -- as a final comrent,
| just want to say Harrington v. Richter requires a
finding before a wit can issue of an extrene
mal function in the justice system that certainly where
a State court has decided a constitutional issue on a --
on a Suprenme Court |aw and ignores Suprene Court | aw,
that we really do have an extrene mal function of the
judicial system This Court should affirmthe decision
of the Sixth Circuit and send M. Fields back to Lenawee
County for a new tri al

If there are no other quéstions, "1l cede
the remainder of ny time to the Court.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Bursch, you have 6 m nutes renaining.

REBUTTAL ARGUMENT OF JOHN J. BURSCH

ON BEHALF OF THE PETI TI ONER

MR. BURSCH: | think the hypotheticals today
denonstrate how quickly the logic of the Sixth Circuit's
new per se rule falls apart when you test it with other
facts. Even in the Sixth Circuit's view, you would
al ready nake exceptions to that new per se rule if it

was in-prison conduct or if it was prison guards as
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opposed to outside guards. |In response to questioning
today, M. Fields' counsel admts that there nust be an
exception if you have a button that you can press to get
out, like in M. Ellison's situation, the First Circuit
case that Justice Souter wote. She admtted that if
you're in a circle of proximty or not in a circle of
proximty, that that would make a difference. No per se
rule. That if the situation isn't confrontational, that
you need to have an exception for that, or if the
prisoner initiates questioning.

And you can i magi ne many ot her hypotheticals
that would simlarly create exceptions to what is
supposedly a per se rule. And -- and ultimtely what
this comes down to is Justice Alito'é question: |If he's
under no pressure at all, the prisoner wel cones the
questioning -- and I would submt that a fair reading of
the record here shows exactly that -- that even then it
woul d be required. And that is a particularly strange
rul e when what we're tal king about is not a
constitutional, mandated protection but a prophyl axis,
sonet hing that's supposed to protect a constitutional
right, and where the protection isn't necessary, nhor
shoul d there be a per se rule.

Counsel al so concedes that there isn't

anything in Mathis that clearly establishes the rule

52
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
that the Sixth Circuit applied. Mybe it's an
extension; maybe it's inplied. | think it's difficult
to find either one of those. So, at a bare m ni num
this requires reversal under the AEDPA standard.

| do want to enphasize that the Sixth
Circuit's per se test does have societal costs. It
| npedes prison adm nistration, and it elim nates
potential for voluntary truthful confessions that we al
want .

Finally, the test that we advocate for is
not our own per se test, that sinply saying you're free
to leave is not the be-all, end-all, because it's
possi bl e that officers could say you're free to | eave,
whi |l e doi ng sonmet hing el se nonverbalfy t hat indicates
you are not free to leave. That's why the totality of
circunmstances test makes the nobst sense.

And we urge you to go past the AEDPA
question and actually rule on the nmerits, because we
think that would be good guidance for the | ower courts
and for |aw enforcement officials. And the test that we
woul d propose is that a Mranda warning is not required
when a reasonabl e person in the prisoner's position
woul d have felt free to go back to his cell in accord
with ordinary reasonabl e prison procedures. That's

exactly what happened here. We respectfully request
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t hat you reverse.
Unl ess there are any further questions, ['l]I
cede ny tine.
CHI EF JUSTI CE ROBERTS: Thank you, counsel.
The case is subm tted.
(Wher eupon, at 1:53 p.m, the case in the

above-entitled matter was submtted.)
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