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PROCEEDI NGS
(10: 06 a. m)

CHI EF JUSTI CE ROBERTS: We will hear
argunent first this norning -- this nmorning in Case
10-779, WIlliam Sorrell, Attorney General of Vernont, v.
| MS Heal th | ncorporat ed.

Ms. Asay.

ORAL ARGUMENT OF BRI DGET C. ASAY

ON BEHALF OF THE PETI TI ONERS

MS. ASAY: M. Chief Justice, and may it
pl ease the Court:

Under State and Federal |aw, doctors wite
prescriptions for their patients to allow them access to
drugs that the governnent deens too dangerous for
unrestricted sale. Vernont's |aw allow doctors to
deci de whether this information that they' re conpell ed
to provide to pharmacies may be used in marketing that
is directed at them

Drug conpanies would certainly like to have
this information for marketing, but they have no First
Amendnment right to demand it, just as they have no right
to demand access to the doctor's tax returns, his
patient files, or to their conpetitors' business
records.

Vernont's | aw does not regul ate the content

3
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of the marketing pitches and the advertising that drug
conpani es provi de about their products or their
conpetitors' products. It regulates access to this
information that's created in a highly regul ated regine
of prescription drugs and in the context of the

doct or-patient relationship.

CHI EF JUSTI CE ROBERTS: The purpose -- the
purpose is to prevent sales representatives from
contacting particular physicians, right?

MS. ASAY: | disagree, Your Honor. The
purpose of the statute is to |let doctors deci de whet her
sal es representatives will have access to this inside
i nformati on about what they have been prescribing to
their patients. And what -- what thé record shows is
t hat what drug conpanies do is track and nonitor doctors
very closely to watch when they switch drugs, to watch
the trends by which they -- doctors prescribe, by
gender, by age. And all that information is used to
target and to direct the marketing projects --

JUSTI CE SCALI A: But they could use it for
ot her purposes, right?

MS. ASAY: The pharmaceuti cal manufacturers?

JUSTI CE SCALIA: Right.

MS. ASAY. Under this statute they may use

it for some limted purposes for clinical trials.
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JUSTI CE SCALI A: So what the Chief Justice
suggested is right, that the purpose is to stop them
fromusing it in order to market their drugs?

MS. ASAY:. The purpose is to allow doctors
to deci de whether the --

JUSTI CE SCALI A: That's right.

MS. ASAY: ~-- the information should be
avai |l abl e.

JUSTI CE SCALIA: Well, that's right, but
that -- that is an inpedinent to their using it for the
mar keti ng of drugs. You're -- you're placing that
| npedi nent on it. Isn't that the obvious purpose of it?
| mean, it doesn't necessarily nmake it bad, but -- but

|l et's not quibble over what the purpdse I'S.

MS. ASAY: As with any information that
the -- that m ght informa marketing canpai gn, not
having the information my be -- nmake their marketing
| ess effective or make it different.

JUSTI CE SCALIA: That's the purpose. That's
the purpose of it, to prevent themfromusing this
i nformation to market their drugs.

MS. ASAY:. Again, Your Honor, the purpose is
to allow doctors to nake the decision, and doctors may
want to allowits use or not allowits use. But the

| aw - -
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JUSTI CE SCALIA: But it's only for that use
that you interpose the requirenment that the doctor
consent. For all other uses you don't require the
doctor's consent, right?

MS. ASAY: The only -- the consent
requirement in this statute goes to the use for
mar keting and also to the sale by the pharmacy, and that
sale may be for other purposes as well, so there --

JUSTI CE G NSBURG:. Ms. Asay, are any of the
ot her purposes, like for insurance purposes, cases where
t he pharmacist is paid for giving out the prescri ber
i nformation? Here what they call data m ners are paying
the pharmacists to get this information. In the case of
ot her, others who have access, do any of them al so pay
t he pharmaci sts?

MS. ASAY: Your Honor, there's two sort of
answers to that. The first is that, with respect to
pharmaci es, the record shows here that the only place
that the pharnmacies dissemnate their information is to
the data vendors, and that is a commercial sale, and it
is primarily intended for the marketing purpose.
| nsurers do have information about doctors' prescribing
practices and patient information. They have that
internally fromtheir own clains and their relationships

with doctors and patients. So insurers are not -- do

6
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not need to buy the data from pharmacies. They have it
w t hout purchasing it.

JUSTI CE SCALIA: So -- so the data is not
private in the sense that the physician who prescribes
knows that nobody will know what he is prescribing and
how much he prescri bes and how often, because there are
a lot of people who do know that, right?

MS. ASAY: That's correct, Your Honor, there
are people who know what the doctor prescribes and what
the patient has received.

JUSTI CE SCALIA: So the only thing it
assures the physician, the physician who prescribes, is
that he won't be bothered by drug conpani es who, on the
basis of their know edge of infornat{on whi ch ot her
peopl e have, approach himin order to market their
drugs? That's basically all it assures the prescribing
physi ci an, right?

MS. ASAY: It assures the prescribing
physician that his information about prescribing
practices will not be used for marketing w thout his
consent. It's like the difference --

JUSTI CE SCALI A:  And, and he could achieve
t he same objective, could he not, by sinmply refusing to
talk to the marketer. \When the nmarketer says, you know,

| want to talk to you about a new drug, he says: |

7
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don't talk to drug manufacturers and marketers.

MS. ASAY: He could not achieve the sane
result, Your Honor. \What the record shows is that
doctors are particularly concerned about having access
to the best information and the nost conplete
i nformation to make deci sions for their patients. And
this data, as was discussed by Dr. Granday bel ow, by
Kessel heim by M. Erhari, the fornmer sales
representative -- they all discussed how the data ends
up being used to filter the information that doctors
receive. So they receive less --

JUSTICE ALITO. One of the Respondents
argues that the statute would permt, does permt, the
use of this information for what they call a counter-
detailing effort. |Is that correct?

MS. ASAY: It is not correct, Your Honor, to
t he extent that Respondents have suggested that
Vernont's academ ¢ detailing program which is called
t he evi dence-based education program uses this data.

JUSTICE ALITG That wasn't really ny
gquestion. M question was does the statute permt it.
If Vernmont wanted to do that, the University of Vernont
or sonme other entity wanted to do that, would the
statute permt it?

MS. ASAY: Well, the statute woul d not

8
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permt the sale for that purpose, which is a separate
provi sion of the statute, because academ c detailing is
not an exenption. They would also -- and then the
question of whether the information would be avail abl e
woul d default back to the pharmacy board rul es, which
again --

JUSTI CE KENNEDY: Could that data be sold to
a university for research purposes? The university
says: W really want this information to do sone
research. Could the data be sold to the university for
t hat purpose?

MS. ASAY: Yes, Your Honor, the statute does
permt it to be sold for health care research --

JUSTI CE KENNEDY: Coul d fhe researcher then
have a profile, a data bank, that is very helpful to the
general public, and sell that to the general public, to
t he newspapers and so forth?

MS. ASAY: We do not believe so, Your Honor,
because of the background regul ati ons that govern this
I nformation, including Pharmacy Board Rul e 20, which we
cited at page 4 of our brief, which also places
restrictions on disclosure of patient and practitioner

JUSTI CE KENNEDY: No, no. |It's sold to the

researcher. The researcher then cones up with a design

9
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or database that is very fascinating for a nunber of
reasons. Can that researcher sell it to the New Engl and
Journal of Medicine?

MS. ASAY: |I'mnot sure if | understand
whet her the question is about the data itself or results
drawn fromthe data. But to the extent that the statute
allows the sale of the data for research, the

restriction on the other uses woul d acconpany the sal e,

and --
JUSTI CE GI NSBURG: Would you clarify --
JUSTI CE KENNEDY: | still amnot - | still
am not sure. In ny hypothetical, what woul d happen?

MS. ASAY: When the -- if the pharmacy sold

JUSTI CE KENNEDY: The pharmacy sells to the
resear cher.

MS. ASAY: Right. |If that happened --

JUSTI CE KENNEDY: The researcher is at the
university. The researcher has a data bank or has sone
results that are very fascinating. The researcher then
wants to sell that to the New Engl and Journal of
Medi ci ne. What result under the statute?

MS. ASAY: The statute would have required
t he pharmacy to prevent the further dissem nation of the

data except for health care research.

10
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JUSTI CE Gl NSBURG. You answered ny question
earlier that they don't sell it to anyone else. That's
why | was trying to clarify your answer to Justice
Kennedy, because you told nme the only sale -- the
pharmaci sts, they sell this to the data m ners, they do
not sell it to the other people. But now you're
answering Justice Kennedy's question, yes, they sell it
to universities.

MS. ASAY. | apol ogize, Your Honor, if | was
not clear. As a factual matter, we know absol utely that
t he pharmacies do not sell it to researchers. | had
understood this to be a hypothetical, if they did. But
as a factual matter, they do not.

JUSTI CE SCALI A:  How doeé it increase the
prescribing physician's right of privacy that the data
about his prescribing can only be given away but can't
be sol d? Does that make him feel happier about his
privacy?

MS. ASAY: \What it allows the doctor to do
Is to avoid an intrusive and invasive marketing
practi ce.

JUSTI CE SCALI A: He can do that by saying:
| don't want to talk to you

MS. ASAY: The doctor cannot -- can shut off

any communi cation and any information fromthe

11
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phar maceuti cal conpani es by slamm ng the door on the
detailers, but that's not necessarily in the interest of
doctors or patients. And what this --

JUSTI CE SCALIA: That may well be, but then
just don't tell me that the purpose is to protect their
privacy. Now you're arguing a totally different
purpose: It makes it easier for the physician to cut
of f approaches by drug conpanies that want to sel
drugs. If that's the purpose of this statute, it's
quite different fromprotecting his privacy. His
privacy isn't protected by saying you can't sell it but
you can give it away.

MS. ASAY: Your Honor, | think the
| egi sl ature here was using privacy td refer to the
autonony interest that everyone has to sone degree in
controlling the flow or the use of information about
them This Court recognized in the Reporters Conmttee
case in the FO A context that there was a privacy
i nterest in the aggregation of information on an FBI rap
Sheet .

JUSTI CE SOTOVAYOR: Counsel, that --
assum ng there's sone formof privacy that relates to
not being harassed because there's certainly legislative
record of doctors or groups of doctors testifying to

feeling harassed by detailers, if Thonpson requires a

12
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| ess restrictive nethod, why does this have to be an
opt-in rather than an opt-out? Because isn't an opt-out
| call up and say |, don't want you to have this
information? So isn't an opt-out less restrictive?

MS. ASAY: An opt-out would not protect the
privacy interests as nmuch because it would assune that
doctors want to consent. | would like to say that here
the statute is --

JUSTI CE SOTOMAYOR: Well, but, given the
restrictions on speech, why is that a bad thing?
Meani ng you don't really intend to tell us that the
State couldn't and wouldn't -- just |like we got all of
that advertising relating to the opt-out on tel ephone
solicitations, virtually every Aneriéan knew t hey coul d
do it if they chose. Maybe some didn't, but a vast
majority did. You can't really say Vernont's incapable
of telling doctors in a mailing or in some public
pr of essi onal magazine, if you want to opt out, here's
t he nunber?

MS. ASAY: Well, in fact, Your Honor, that's
exactly what the State does. Every tinme that the
doctors relicense, which is every 2 years, they get a
form and they can nake a deci sion one way or the other
on the formthat they receive. So it's perfectly

tailored to allow the doctors to decide and to not

13
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restrict any marketing between a willing listener and a
w | ling speaker.

JUSTI CE GI NSBURG. There's anot her --

t here's anot her purpose that | would |like you to comment
on, and that is the, the State is interested in
pronoti ng the sale of generic drugs and correspondi ngly
to reduce the sale of brand name drugs. And if that's

t he purpose, why doesn't that run up against what this
Court has said that you can't, you can't | ower the

deci bel |evel of one speaker so that another speaker, in
this case the generics, can be heard better?

MS. ASAY: The State does have an interest
in reducing health care costs here. Vhat's inportant
about this statute is the nechanisn16y which it allows
doctors to decide what information and what kind of
mar keting they want, and it's different because what
It's about is access to information in this highly
regul ated area. |It's the difference between a doctor
who prescribes a nonprescription drug and a patient who
can take that information, walk into the pharmacy with a
$20 bill and leave with their medication, and no one has
| earned anyt hi ng about what the doctor prescribed for
t he patient, about the patient's concerns, or the
doctor's concerns.

CHI EF JUSTI CE ROBERTS: You want to | ower --

14
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you want to |lower your health care costs, not by direct
regul ation, but by restricting the flow of information
to the doctors, by, to use a pejorative word, but by
censoring what they can hear to make sure they don't
have full information, so they will do what you want
themto do when it cones to prescribing drugs, because
you can't take, | gather, direct action and tell them
you nust prescribe generics, right?

MS. ASAY. | disagree, Your Honor, for --
for two reasons. The statute does not |limt any of the
i nformation that doctors receive. So the State has not
In any way intervened in the information that the
phar maceuti cal manufacturers can provide to the doctors.
They are free -- \

CHI EF JUSTI CE ROBERTS: You're restricting
their -- you're -- you're nmaking it far nore burdensone
for the manufacturers to reach their intended audi ence,
right? It's as if | want -- there's a denonstration in
town, all right? They need a permt to hold the
denonstration. They get the permt. | want to hold a
counter-denonstration, and you're saying it doesn't nake
any difference whether | know where their denonstration
Is going to be or not?

MS. ASAY. | disagree, Your Honor. The --

the ability of drug conpanies to |locate the doctors that

15
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are interested in their products is -- is not sonething
that calls for this data. It's very --

JUSTI CE KENNEDY: Well, | think maybe you're
being -- you were the one that made the argunent that

the State has an interest in reducing health care costs.
| assume that is by selling generics. And the Chief
Justice asked you a question: |In effect, aren't you
doing this by regulating speech? And you say no, you
di sagree. | don't understand that answer that you gave
to the Chief Justice.

MS. ASAY: It's not a restriction on speech
because it's a restriction only on the access to the
i nformation that the pharmaceutical manufacturers would
like to use to informtheir advertis{ng, and it's only
in play if the doctors have objected to the use.

JUSTI CE SCALI A: The information necessary
for effective speech is what you're saying, right?

MS. ASAY: Your Honor, it's --

JUSTICE SCALIA: It only restricts the
i nformation necessary for really effective speech?

MS. ASAY: No, | disagree. For
phar maceuti cal manufacturers to approach --

JUSTI CE SCALIA: They're looking for it
because it -- it identifies those doctors that they

woul d like to approach with their information which my

16
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say, you know, our product is nuch better than the
generic; our quality control is -- you know, whatever
There are argunments on both sides of those things. And
you are making it nore difficult for themto speak by
restricting access to information that would enabl e
their speech to be nost effective.

MS. ASAY: And -- their speech would be nore
effective if they had access to patient information, if
t hey had access to their conpetitors' trade secrets.
There's certainly other information avail able that they
would like to use in marketing, but is not available to
themby law, and it -- it's our position that in the
sane way they do not have a right to demand access to
I nformati on about the doctor's prescfibing practices
wi t hout his consent.

If there are no further questions --

CHI EF JUSTI CE ROBERTS: Wwell, we'll -- we'll
give you -- we seemto have questions. W'Ill give you
additional tinme for rebuttal, so you don't -- don't

worry that we're cutting into that.

But you're nmaking a judgment about how
their -- whether or not their speech will be as
effective or not. Don't you think they're the ones who
are entitled to make that judgnent? It doesn't nean

that you're right or wong. It just neans that we woul d

17
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not rely on your determ nation that it is -- their
speech is just as effective. They're the ones doing the
speaking and they think it's not.

MS. ASAY. Again, Your Honor, | don't think
we di sagree that the -- the pharnmaceutical manufacturers
consider this information useful and hel pful in
targeting their marketing canpaigns. The issue in this
case is whether their right trunps the right of the
doct or.

And if you go back to -- to the source of
this information, to the underlying transaction, the
doctor prescribing the drug for a patient and the
pharmacy dispensing it, the doctor and the pharmacy have
the same stake in that transaction. \And until this
poi nt the pharmacy has had conplete control over whether
the information gets sold into this comrercial stream
for marketing use. And all the statute does is put the
doctor on the sanme -- in the sane place as the pharmacy
in ternms of deciding what further use can be made of the
I nformation.

JUSTICE ALITO. Can | ask you this question?
Do you agree with the Solicitor General's interpretation
of the statute?

MS. ASAY: Yes, we do, Your Honor.

JUSTICE ALITGO Did you make that argunent

18
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below? |s that a change in your position?

MS. ASAY: It is not a change in our
position. It is not an issue that was pressed bel ow,
because of the facts on the ground. There is only one
transaction here. There's a sale fromthe pharmacies to
t he data vendors for these comrercial purposes.

JUSTI CE KENNEDY: But isn't this
i nconsi stent with what you told the court of appeal s?

MS. ASAY: In our court of appeals brief,
for exanple, at page 29 to 30, we describe that sentence
of the statute as restricting both the sale of the
i nformation and the use for marketing. And on page --

JUSTI CE KENNEDY: So you -- you're
representing to us that you told the\court of appeal s
the statute should be interpreted as the SGis
interpreting it here; that's your representation?

MS. ASAY: It is ny representation that --
that we did not say anything contrary to that, Your
Honor; and that it really was not pressed below. So
woul d not say that we, in our briefs below, fully laid
out the position as the SG has, but we did not disagree
withit, either.

JUSTI CE SCALIA: Well, that's an inportant
position. |If you -- if that indeed was the nmeaning of

the statute, you should have told the court of appeals,

19
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don't you think? 1Is it enough to say we didn't say no?
You shoul d have said yes. You should have said this is
what it means.

MS. ASAY. And again, Your Honor, if | could
point also to pages 47 to 48 of our -- of our Second
Circuit brief, we did frame the issue as whether there
was a right to buy and sell prescription records. The
i ssue has al ways been in the case. But again the facts
on the ground, there has only been this one transaction,
and that -- that really was what we were |itigating
about .

JUSTICE ALITO. Well, the court of appeals
on page 22a of the petition, summarizing what it
under st ood you to be arguing, says: \"The statute only
| nposes restrictions on the sale or use of such data for
mar keting or pronoting a prescription drug.” That was
an inaccurate characterization of your -- the Second
Circuit did not understand your argunent?

MS. ASAY:. Again, Your Honor, | -- | don't
think that the argunment was really framed clearly bel ow
But we did not --

JUSTICE ALITO Could you please -- could
you pl ease answer yes or no? |If you're changing your
position, you're changing your position. |t seens to ne

this is an inportant point, and if the Second Circuit

20
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based its decision on a m sunderstandi ng of Vernont's
I nterpretation of its own statute, | would think you
woul d at | east bring that out in the petition for
reheari ng.

MS. ASAY: | -- | understand, Your Honor.

JUSTICE ALITO. And you did not?

MS. ASAY: We did not.

JUSTI CE KAGAN: And coul d you explain how
you're going to interpret your statute going forward and
apply your statute going forward?

MS. ASAY: Yes, Your Honor. We interpret
the first clause of the statute to be a restriction on
sal e, except for sale for the exenptions that are set
forth in the statute. And the other\provisions of the
statute: The second provision is a restriction on the
use for marketing; and the third provision is a
restriction that would apply to pharnaceuti cal
manuf acturers who have obtained the data for perm ssible
pur poses and -- and need to abide by the continuing
restriction on the use. And the consent provision would
apply to each of those parts of the statute.

Thank you.

CHI EF JUSTI CE ROBERTS: We'Il afford you 5
m nutes for rebuttal.

M . Kneedl er.
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ORAL ARGUMENT OF EDW N S. KNEEDLER
ON BEHALF OF THE UNI TED STATES,
AS AM CUS CURI AE, SUPPORTI NG t he PETI TI ONERS

MR. KNEEDLER: M. Chief Justice, and may it
pl ease the Court:

The Vernont statute protects inportant
I nterests that the Vernont |egislature could recognize
i n physician autononmy and control over information that
concerns them \Wen a patient brings a prescription to
a pharmacy, after that point the patient information is
protected under HI PAA and under State law. That | eaves
two primary actors in that transaction -- the physician
and the pharmacy. Both are professionals, both are
subject to regulation under a conpreﬁensive, cl osed
system for the distribution of drugs.

Prior to the time this statute was enacted,
t he pharmacy had conpl ete control over the disposition
of that information. MWhat this statute does is put the
physi ci an, the prescriber, on an equal footing with
respect to the pharmacy -- with the pharmacy, with
respect to the use of the information about that
prescriber, but only with respect to the use of the
information in marketing to that prescriber. It is a
narrowy drawn statute that enables the physician, not

the State, enables the physician to determ ne whet her
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the information that he was required to furnish in

connection with the prescribing of a drug will be used
in the marketing of products to that -- to that
physi ci an.

CHI EF JUSTI CE ROBERTS: So he's required to
provide it, but he would be required to provide it quite
apart fromthe governnent regulation, right? | nean,

t he pharmacy needs to know who to make the prescription
out to.

MR. KNEEDLER: Well, it's because it's a
prescription drug. Federal and State |law require a
prescription for a prescription drug. But if this was
not a prescription drug, a person can go into a drug
store and purchase a nonprescription\drug just |ike any
other itemin a drug store, not have to furnish the
name, not have to furnish any of this information. So
the information is furnished because of the requirenent
of a prescription which is of |ong standing.

So this statute is really of a piece with a
-- with a nunber of other types of regulations to
protect -- protect privacy, for exanple, the Driver's
Privacy Protection Act, where a person is required to
furnish certain information in order to get a driver's
i cense. That statute prohibits the commerci al

expl oitation of that informtion.
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JUSTI CE SCALI A: But it doesn't protect his
privacy. | nean, the -- his name and -- and the extent

of his prescriptions can be given away for a | ot of

uses. It doesn't protect his privacy.
MR. KNEEDLER: It -- it --
JUSTI CE SCALIA: It protect -- it enables

himto protect hinself against drug conpanies that want
to talk to him

MR. KNEEDLER: And that's -- the term
"privacy" is used to enbrace that sort of autonony and
control over information. That's -- that's the way in
which we're --

JUSTI CE SCALIA: Al right, so long as |
know t hat's what you're talking abouf. When you say

"privacy," you don't nean the prescriber's concern that
people will know that he prescribed certain drugs. He
doesn't care about that, right.

MR. KNEEDLER: Well, he certainly does --

JUSTI CE SCALI A: That is not protected by
this [ aw.

MR. KNEEDLER: He -- he certainly -- he
certainly does care about that. And the --

JUSTI CE SCALIA: It's not protected by this

| aw.

MR. KNEEDLER: Well, there are other --
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there are other principles that protect it. The --
the -- the State's pharmacy regul ations require

pharmacies to maintain the confidentiality --

JUSTI CE SCALIA: |'mtal king about what this
| aw protects. It does not protect his privacy in that
sense. It protects his privacy in the sense that it

enables himto avoid having to say go away when a
sal esman for the -- for the -- for the drug conpany
cones, right?

MR. KNEEDLER: Yes, well -- it -- it -- it's
a |l esser version of that, a less restrictive version of
t hat, because it doesn't put either the pharmaceuti cal
conpany or the physician in the position of an
all -or-nothing situation. \

What -- what the law allows is the physician
to -- to say, you can -- you can cone visit me, but |
don't want you to use this information that has
ot herwi se been kept confidential under pharmacy rules to
market to me. That enables the physician to choose to
have what the physician my choose -- nay see as a nore
obj ective presentation. It puts --

JUSTI CE SCALI A: You nean it doesn't even
protect his privacy in the sense that it enables himnot
to have to say go away. It doesn't even protect that.

They -- he -- he will still have to say that --
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MR. KNEEDLER: |If he -- if he doesn't --

JUSTI CE SCALIA: -- if the drug conpany
approaches himw t hout having this information.

MR. KNEEDLER: If -- if he doesn't want to
talk to the -- to the detailer at all

JUSTI CE SCALIA: Al right.

MR. KNEEDLER: But what this allows for --
physi ci ans see value to this, but what this allows for
Is for the physician to say: | don't want ny
i nformation to be used by this drug conpany in a way --
sort of inside information about my overall prescribing
practices. | would -- | would prefer to have a
presentation made to me without the information about
me, but information about the drugs fhat m ght be --

JUSTICE ALITO  What about the doctor who
didn't want the information distributed to anybody,

academ c researchers, anybody? Does the |aw give

that -- give the doctor that option?
MR. KNEEDLER: It -- it does not, but
that's -- that's common in -- in -- in confidentiality

statutes. For exanple, HI PAA which protects the
personal information of -- of persons in the health care
system that information can be used and frankly woul d
have to be used, for exanple, for paying insurance

claims. The insurer needs to know what prescriptions or
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what ot her nedical services m ght have been provided.
The same thing with respect to insurers
controlling their costs, because there are formul aries
and preferred drug lists. And so, people in that
position necessarily have to be able to use prescriber
information in order to find out whether -- whether

sonmet hi ng was suitably prescribed under the preferred

drug list. So, it -- it's --
CHI EF JUSTI CE ROBERTS: | thought our
precedents made -- indicated that it's problematic for

the State to make a deternm nati on about what uses
i nfformati on can be -- to what uses information can be

put, particularly when it's an interested party as it is

here.

MR. KNEEDLER: Well, what the statute does
is allow the physician -- or the prescriber to make that
choice. [It's information about the prescriber that the

prescriber was required to furnish in connection with
I ssuing a prescription.

CHI EF JUSTI CE ROBERTS: | thought you told
me that -- | thought you told me that this doesn't
protect physician privacy to the extent of saying this
i nformation can't be used for academ c purposes even if
you, the physician, don't want it to be used for those
pur poses?
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MR. KNEEDLER: Right, and -- and -- and
again, that -- that's true in a variety of -- of --

CHI EF JUSTI CE ROBERTS: So the physician
doesn't get to decide for what uses the information --

MR. KNEEDLER: Not -- not -- not altogether,
but that doesn't nean that there is no confidentiality
I nterest or no autonomy or control interest, because a
physi ci an practicing nedicine knows that his patient's
I nsurer is going to --

CHI EF JUSTI CE ROBERTS: \What if the statute
-- I"'msorry. What if the statute said this information
can be used for any nunber of purposes, except not for
anybody who is going to criticize the State of Vernont?

MR. KNEEDLER: No, that ﬁnuld not be -- that
woul d not be perm ssible. It would not be germane to --

CHI EF JUSTI CE ROBERTS: This information --
this informati on cannot be used for any purposes -- can
be used for any purposes except a purpose that will make

t hi ngs nore expensive for the State of Vernont?

MR. KNEEDLER: Well, | nean, that's --
that's a very broad goal. | mean, here -- here what the
State has done is -- is put the control in the
physician, who is a critical player in the -- in the

delivery system So it's narrowmy tailored to the

physi cian's use of the information about himin -- in
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connection with how -- how he will be approached.

It's also inportant to recognize that this
is very different fromthe general advertising cases
this Court has had under the commercial speech doctrine.
This is not public advertising. This I think falls into
t he canmp of Dun and Bradstreet, where you have a -- a
targeted limted business audience, a -- a -- really
one-on-one. It's not -- it's not radio or television
advertising. |It's one-on-one advertising in which the
public interest is -- is much nore limted, and it's
one-on-one with respect to the very person whose
i nformation was first furnished by the physician to the
phar macy, so --

JUSTI CE KENNEDY: Wel |, fhat's because the
phar maceuti cal conpany deens this to be the nost
efficient. What you' re saying is that the State can
prohi bit the nost efficient sort of speech, whereas if
It just had general dissem nation which didn't serve any
particul ar purpose, that would be all right.

MR. KNEEDLER: But it --

JUSTI CE KENNEDY: -- but if it becones --
beconmes focused and inportant and effective, then the
State can prohibit it.

MR. KNEEDLER: It's allow ng the other

person to that representation visit to deci de whet her
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i nformati on about him not other information; about him
-- will be used in that situation. |It's very nmuch |ike
a don't -- a "do not call" statute or a "do not mail"
statute, in which people have the right to say: Do not
contact ne for commercial information, except this one
is nmore limted. This one says --

CHI EF JUSTI CE ROBERTS: What if you say --

MR. KNEEDLER: -- do not use information
about nme to contact ne.

CHI EF JUSTI CE ROBERTS: Let's say | don't
li ke to be bothered by people knocking on my door by
saying, sign this petition. Can | -- to protect ny
privacy interests, can | prevent that as a general
matter?

MR. KNEEDLER: No, but you could post a sign
saying "no solicitations,” and | think under this
Court's cases that -- that sort of protection --

JUSTI CE SCALIA: Can the State enact a | aw
that, say, petition signers cannot approach sonebody
unl ess he has given his prior consent?

MR. KNEEDLER: No, but I think the --

JUSTI CE SCALI A: O course not.

MR. KNEEDLER: But | think the State

could -- could enact a law that said if sonmeone posts a
sign saying do not -- do not approach nme, do not knock
30
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on ny door for this purpose --

JUSTI CE SCALI A: Doctors can do that if they
don't want to talk to the --

MR. KNEEDLER: If they don't want to talk at
all. But this -- but this -- this is -- this is

addressed to a nmore limted problem and therefore is

nore narromy tailored, which is that it -- what --
what -- what the pharnmaceutical conpany can't do w thout
t he physician's consent is to -- is to use information

t hat was gat hered about that very individual to approach
hi m
It puts -- it puts the physician on an equal

footing with the pharmacy at the -- at the begi nning of

the -- of the stream of commerce, it puts the physician
on -- on an equal footing with the pharmacy or the
phar maceuti cal conpany at the other end by saying: |'m

going to keep that informati on about nme to nyself if
you'll -- if you are approaching ne.

JUSTI CE GI NSBURG: M. Kneedler, in nost of
our commercial speech cases there has been a commodity.
Here it's a record maintained by the pharmacist. W
think of a pharmaci st as selling the brand name or
generic name, but whose list is this? Whose record is
It? Is it the pharmacist's record the way goods, stock

in trade, woul d be?
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MR. KNEEDLER: May | answer -- answer the
question?

CHI EF JUSTI CE ROBERTS: Yes.

MR. KNEEDLER: It is -- it is in the
possessi on of the pharmacy. But what the State has done
is to legitimtely recognize that the physician has a
stake in sonme of the information on that list, and in
that respect the list is a -- is a coomodity. The State
Is regulating its commopdity aspect, not its
comruni cati ve or expressive aspect, in -- in this
st at ut e.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Col dstein.

ORAL ARGUMENT OF THOMAS C.\GOLDSTEIN
ON BEHALF OF THE RESPONDENTS

MR. GOLDSTEIN:. M. Chief Justice, and may
It please the Court, good norning:

You will want to have avail able you to the
red brief of IMS Health, I|Incorporated, which in its
appendi x reproduces the statutes and findings. And the
reason we have to |l ook at the statutes and findings in
this argunent is because the case can't be decided as a
matter of absol utes.

We know that statutes |ike H PAA do protect

private information in third parties' hands and they are
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constitutional. On the other hand, we also know that a
governnmental restriction on the use of information could
be used to distort the marketplace of ideas. So the
case is going to have to be deci ded sonewhere in the
mddle. And in order to do that, we're going to have to
figure out where in the m ddle Vernont ended up.

Now, in doing that I want to clarify | think
three things in the questioning of the first half hour.
They are about what the practice are -- practices are at
I ssue here; what this statute does, actually what's the
rule; and why is it that Vernont did it.

So as to Justice G nsburg's question, are
there other sales, the State gave you the correct answer
t hat the pharnmacy conpani es don't sefl to researchers,
but that's somewhat m sleading. They sell to us, and we
sell to the researchers, we sell to the governnent, the
intermediaries like IMS Health. That's because we're
the aggregator. So it is not correct to say that the
only sale is for pharmaceutical marketing.

Second, on the inportant question of what
this statute --

JUSTI CE G NSBURG: | asked whether there are
sales to any other entities.

MR. GOLDSTEIN: Yes, and | said the State

gave you the accurate answer. But the inplication of
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the answer | think was not quite correct, because there
are sales for purposes other than for marketing.

JUSTI CE KAGAN: But if this was a general
sal e provision, then that would include those sales that
you' re tal king about?

MR. GOLDSTEI N: It would not, because the

point would then -- and I'Il conme to the statute in a
m nute, because all the exenptions -- right? So
there's -- there's a debate that Justice Alito focused

on about what does the statute nean, and | do want to
turn to that in a second.

But to junmp ahead to your question, Justice
Kagan, assune that it's a general sale prohibition.
Then there are all the exenptions and t he exenptions
take all of these other uses out fromthe sale
prohi bition: for academ c research, to go to the
governnment, and for clinical trials, for health care

research. Those are all exenpted fromthe general sale

prohi bition.

So let's do turn, if you don't mnd, to what
it is the statute actually does. It is an inportant
point. First, | amgoing to come to our brief, but I

just want to read sonething. For your |ater reference
' mgoing to have been reading from page 42 of PhRMA's

brief, and this is what -- what the State told the

34
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

Second Circuit, quote: "Data vendors may continue to
acquire, edit, and sell this information to whonever
t hey choose so | ong as that person does not use the

i nformation for detailing."”

In turn, the Second Circuit --

JUSTI CE KENNEDY: What was your page again?

MR. GOLDSTEIN: Sorry. That's going to be
fromthe PhRMA brief, the other red brief at page 42, at
the top of the page.

So, to whonever they choose, so |long as that
person does not use the information for detailing. The
Second Circuit said: Okay, you're the State; here's how
we understand the statute. The statute only inposed --
quoting again, this is from 22A, it'é t he | anguage t hat
Justice Alito quoted -- the statute only inposes
"restrictions on the sale or use of such data for
mar keting or pronoting a prescription drug.” So that's
what they understood the statute to do.

Now, then the question becones why did they
do it? This was -- Justice Scalia, you tried really
hard to get themjust to admt, let's just acknow edge
what the point is here. And the State tries to deny
that the purpose here is to limt the information
getting into the hands of the doctor. W don't have to

rely on the State's |awers. The State | egislature was
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very hel pful here.

So if we go to the appendi x of the I MS brief
now, page la, okay. Right at the top, the State says
their goal is -- this is finding nunber 1 at the bottom
of it -- containing health care costs.

Then in finding nunber 2 they explain why
they did it: "There is a strong |ink between
pharmaceuti cal marketing activities, health care
spendi ng and the health of Vernonters.”

Then finding nunber 3: "The goals of
mar keti ng prograns are often in conflict with the goals
of the State.”

And ny favorite, obviously, is nunber 4:
"The mar ket pl ace for ideas on nediciﬁe safety, the State
determ ned, was operating in conflict with the goals of
the State.” They didn't |ike the marketplace of i deas.

Now, it is true, we acknow edge, that
another thing the State wanted to do was to give the
doctors some nore control. [It's in -- it's in -- there
s an opt-out option.

But can | just take you to how the State
expl ai ned what it was doing? That's just going to be on
page 7. Now, the State's |lawer and the Solicitor
General have explained to you that they believe that

doctors were concerned only with marketing and only with
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marketing to them That's not true. Finding 29. W
have to go all the way to nunber 29 to get to this goa
of the State: "Health care professionals in Vernmont" --
|'"mon page 7: "Health care professionals in Vernont
who wite prescriptions for their patients have a
reasonabl e expectation that the information in that
prescription, including their own identity and that of
the patient, will not be used for purposes other than
the filling and processing of the paynent for that
prescription.”

It's not just about pharmaceuti cal
mar keting. The doctors say -- we all love this; there's
stuff about us in our daily lives that we w sh was
entirely private. The doctors here éaid: Hey, it would
be great for us if this information, we had conplete
control over it. Doctors also would Iove if nedica
mal practice judgnents weren't broadly known. There are
all kinds of governnent records they would prefer not to
be out into the public sphere.

But then we ask ourselves, all right -- and
that's why | asked you to have this brief available --
what did the State do? Did the State in fact enact a
general privacy provision? Is it |ike H PAA or instead
iIs all that the State did here target the use for

mar keting, while it allows the use of the sane data for
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t he opposite nessage by insurers and al so by the
gover nment ?

So here's the statute. ||t appears on page 9
of the appendix. | want to start with subsection A
because the State helpfully reiterates its goals here.
The second half of this paragraph: "The State sought to
ensure costs are contained in the private health care
sector, as well as for State purchasers of prescription
drugs, through the pronotion of |ess costly drugs and
ensuring prescribers received unbiased information."
That's what they're trying to do. They're trying to
say: We would like the drug conpanies to have a harder
time finding the doctors while the insurance conpani es
and the State have an easy tine find{ng t he doctors.

CHI EF JUSTI CE ROBERTS: But there is another
i nterest here besides the State's concern about health
care costs, and that is the physician's privacy
i nterests.

MR. GOLDSTEI N:  Yes.

CHI EF JUSTI CE ROBERTS: You can sell this
i nformation to whonever you want, right?

MR. GOLDSTEI N:  Yes.

CHI EF JUSTI CE ROBERTS: You could sell to it
a journalist who wants to expose physicians in a

particul ar area who prescribe a lot of a particular
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medi cat i on.

MR. GOLDSTEI N:  Yes.

CHI EF JUSTI CE ROBERTS: So the public can
discern well, this is the guy who is treating these
people; we don't |ike these people, so we're going to
Pickett outside his clinic.

MR. GOLDSTEIN:  Sure.

CHI EF JUSTI CE ROBERTS: Now, not hi ng
prevents you from doing that, right?

MR. GOLDSTEIN: That's correct.

CHI EF JUSTI CE ROBERTS: Well, don't you
think that's protecting physicians' privacy, to prevent
that from happeni ng?

MR. GOLDSTEIN: Oh, | apdlogize. We're
allowed to do it before and after the statute, is ny
point. Renenber, what the statute does is -- and this
was the debate that Justice Alito tried to point us to
about what the statute actually does and the Second
Circuit, what it understood the statute to nean. And |
shoul d al so say the cert petition didn't say that there
was a problemw th that.

Ver nont picked out one thing. It said:
Look, when drug conpanies can find the doctors easily,
t hey can persuade the doctors to use nore expensive

drugs. We pay a lot for drugs. We would prefer that
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not happen, so we're going to make it harder. And the
State will have its counter-detailing program it wl]l
have its drug utilization review program and insurers
w || advocate for | ess expensive drugs. All the other
uses are still permitted.

I f Vernont were serious about protecting the
doctors' privacy, as opposed to kind of a, a right of
publicity, a control over information about them it
woul dn't have all these exenptions; it would have a
provi sion that says this is private information.

JUSTI CE BREYER: All right, suppose --
suppose that the Federal Trade Comm ssion after a 3-year
study of pharnmaceutical manufacturing practices, decides
-- finds the following. They say: V@ have found that
when drugs are sold to doctors it is very inportant that
t he doctor find out what's curable, what the drug does,
how much it costs; and by the way, all those things
apply no matter who the doctor is. Who the doctor is,
Is irrelevant. And therefore marketing that focuses
upon who the doctor is and what his previous practices
were is irrelevant and harnful and false; and therefore
we find that it is a false and deceptive practice under
section 5 of the Federal Trade Comm ssion Act to use the
follow ng prior practices of the doctor in selling him

new drugs, because it's irrelevant and because it's
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fal se and because it's harnful. And they enact that as
a -- as a rule of the Federal Trade Conmm ssion.

Does the Constitution of the United States
forbid them having made those findings in detail, from
controlling advertising to prevent what they have
determined is a false and m sl eadi ng practice?

MR. GOLDSTEIN: | do know -- | don't know,
but | do know the First Amendnment applies to the rule.

JUSTI CE BREYER: Onh, nobody says it doesn't
apply. The question --

MR. GOLDSTEIN: They -- they do. |[|'ve got a
coupl e people --

JUSTICE BREYER: |'mnot interested in what
they're saying for the present purpoées. ' m
i nterested, surprisingly enough, in what |'m saying.

(Laughter.)

JUSTI CE BREYER: So therefore | would Iike
to know the answer.

MR. GOLDSTEIN: Ri ght.

JUSTI CE BREYER: This is a highly regul ated
I ndustry.

MR. GOLDSTEI N:  Yes.

JUSTI CE BREYER: If the Federal Trade
Comm ssion's specialists and experts in fal se and

deceptive advertising concludes that this is a false and
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deceptive practice, are you going to say that the
Constitution of the United States forbids them from
doi ng that?

MR, GOLDSTEIN: | am but |I'malso going to
say that | don't have to win that argunment to win this
case.

JUSTI CE BREYER: Well -- well, when you say
you are, is there any precedent that says they can't
regul ate fal se and m sl eadi ng practice? O course you
see where |'m goi ng.

MR. GOLDSTEIN: | do.

JUSTI CE BREYER: |If they can, why can't
Ver nont ?

MR. GOLDSTEIN: Sure. I{ it's actually
false and m sl eading. You can't just --

JUSTI CE BREYER: Well, they said it was
bi ased --

MR. GOLDSTEI N: I --

JUSTI CE BREYER: -- and they -- they have
made a study of it in the legislature and that's their
concl usi on.

MR. GOLDSTEIN: | don't think that the
governnment can say that because speech is so influential
it is false and biased. But | will say, Justice Breyer,

in ny defense that --
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JUSTI CE SCALIA: | don't take "biased" to
mean fal se. "Biased" nmeans one-sided.

MR. GOLDSTEIN: Yes, that's exactly right.
And what we |ike --

JUSTI CE SCALI A:  You state the true facts
only on one side and not the other.

MR. GOLDSTEIN: Ri ght.

JUSTI CE SCALI A: This case has not been
argued as a case restricting false advertising, has it?

MR. GOLDSTEIN: No, it's a case about
restricting true adverti sing.

Justice Breyer, can | just nmake one point
really quick? And that is, you dissented in Thonmpson v.
Western States and your dissent in tﬁat case says these
are drugs, the conpounded drugs that have not been
approved by the FDA, and |I'm very concerned that you're
evadi ng the FDA regul atory requirenents about truthful
adverti sing.

These are the opposite drugs. These are the
drugs that all the nessages that are being conveyed here
have been preapproved by the FDA. This is truthful and
accurate speech, and the State only wants one side of
t he debate to get out.

JUSTI CE BREYER: That's where | was goi ng.

MR. GOLDSTEIN: Okay.
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JUSTI CE BREYER: | chose an exanple that's
beyond your case.

MR. GOLDSTEIN: That's why it's called a
hypot heti cal .

JUSTI CE BREYER: But that's why |I wondered
how you woul d respond to that. So -- | thought that was
one that was going to be obviously constitutional, but
you're going to stop ne there. So -- so what | want to
say --

MR. GOLDSTEI N:  Yes.

JUSTICE BREYER: -- is howis this
different?

MR. GOLDSTEI N:  Sure.

JUSTI CE BREYER: And | sdppose | don't know
the extent to which this does or does not pronote
unbi ased informati on fromgoing to the doctors, and
isn't that a matter for the doctors thenselves and the
Vernmont | egislature rather than this Court to decide?

MR. GOLDSTEIN: Sure. A couple of things
about that. First, as | said, these are nessages that
have been cleared by the experts. The FDA has to review
all the detailing conmmunicati ons.

Second, the doctors do get to say: | don't
want you to cone visit me. They do that all the tine.

My dad's a doctor; he doesn't visit with detailers.
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This is instead a rul e about whether you can talk
about -- about someone, not talk to soneone.

The drug conpanies and the internediaries
are tal king about drug -- about prescriber practices,
and you can decide who you want to try and approach
There's nothing alleged to be false or m sl eadi ng.

Third, the way the First Amendment works in
t he mar ket pl ace of ideas that so upsets Vernont is that
both sides get to tell their story, right? The thing
that is supposed to be biased here is that the drug
conpani es have too nuch noney. That is not a basis for
restricting speech.

The way it works is if the nessage is
accurate, as the FDA has determ ned {t to be, the drug
conpani es can go nmake their pitch. Vernmont can cone
al ong and make the opposite pitch. Terrific. So can
I Nsurance conpani es.

But what you can't do is have a rule that
says one side is going to have a much harder tine
getting to their audience.

JUSTI CE SOTOVAYOR: M. Goldstein, | -- |
under stand your argunent and | have a difficulty. Today
with the Internet and with conputers, there's virtually
no privacy individuals have. Any transaction you do

could be spread across the world instantaneously, and
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for the I ongest time catal ogs would sell your nane and
address to other catalogers, and if you bought one
product from one conpany, you would get a thousand
catalogs from50 mllion others.

Today the industry is policing that, in part
to get the State not to intercede, by giving you an
opt-out option. And so, if you're a consuner who
doesn't want a mllion catal ogs, the industry is giving
you the right to opt out, so they don't sell your
addr ess.

If there is, as | see, sonme interest that

the State legitimately has in protecting that part of

t he public who says, | entered into this transaction,
didn't really want you to sell ny naﬁe, | didn't want
you to do other things with it, all I did was this
transaction, why can't the State say -- there is a

difference in ny mnd between an opt-in and opt-out?
VWhy can't the State say, your desire to enter a
transaction in which you're doing just that transaction
and not others is sonmething we can protect?

MR. GOLDSTEIN: It can. And let ne explain
why it is that that rule -- and let ne typify it for
you. There is a pending bill in the Congress called the
McCai n- Kerry Consuner Protection Act and it does what

you're tal king about. It says we're not just going to
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|l eave it to the industry; we're going to have a set of
governnental rul es.

Let me distinguish that bill from what goes
on under Act 80. \What that says is that if you are a
consuner and you engage in a transaction, you have the
right to opt out of any unauthorized uses, because it's
just between you and the business, right?

So there are three differences between that
and this. The first is the structure of the statute.
That's not what this statute does. This statute says
every use of the information is just fine, except this
one, this one that allows one speaker who we don't
really like to go out and convey its nessage.

The second difference is\the public
| nportance of the speech involved. What that consumer
i nformati on would be used for is to nake sone random
consuner pitch to you or about you. This is information
about lifesaving nedications where the detailer goes in
and tal ks about double blind scientific studies that are
responsi ble for the devel opnent of drugs that have
caused 40 percent of the increase in the |ifespan of the
American public. So there's a trenmendous difference in
t he public inportance.

The third is the fundanmentally different

nature of the privacy interest. Unlike your consuner
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transaction over the Internet, this is a doctor. You
can call up any doctor's office and find out what their
prescribing practice is. |It's part of their business.

| mgi ne the foll ow ng conversation, if you
will, and that is, and -- and if you want to |look for a
pl ace in the common | aw where this conmes from it would
be section 652D of the Restatenent (Second) of Torts,
what things are private and what aren't. It asks
whet her a reasonabl e person woul d be outraged.

If one doctor were to say to another one,
you know what, Dr. Smith told people that three out of
four times | prescribe Aciphex for -- as a proton punp
i nhi bitor, would anybody be outraged about that? No.
But if you knew that the -- the conpény t hat you bought
fromon the Internet was selling that information or if
t hey were giving away private nmedical information, you
woul d genui nely be outraged.

So, Justice Sotomayor, the reason | started
this argunent about it has to end up in the mddle is we
know t hat statutes |ike that have to be constitutional.
At the sane tine, we know that the governnent can use
controls over information to really distort speech. So
the question is, what happens in this statute? And this
statute has a structure that's not intended to protect

privacy. It would |look totally different.
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JUSTI CE SOTOVAYOR: | read in one of the

briefs that pharmacies were not permtting either

patients and/or doctors to opt out; that if a patient

cane in and said | don't want ny doctor's information

sold, or a doctor has called the pharmacy and said, |

don't want you to sell my information, the pharnacies

are not respecting those limtations.

MR. GOLDSTEIN.  Well --

JUSTI CE SOTOVAYOR: So why don't | read this

statute as sinply doing what the consuner statutes are

doi ng, which is giving people some control outside of

the limted transaction that they're

MR. GOLDSTEIN: Sure. A

engaged i n?

coupl e of things.

Renenber, the patients have nothing to do with this.

The State doesn't give any control to the patient. That

woul d be true before or after. So we're tal king about

t he doctors.

| -- |1 did concede, when

| read you finding

29 at page 7 of the appendix, that this does give a

little bit nore control to the doctor. | nmean, it just

does.
JUSTI CE G NSBURG. May |

MR. GOLDSTEI N:  Yes.

stop you?

JUSTI CE G NSBURG. You say that this statute

doesn't give the patient any control.
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is already taken care of by the Federal law. You can't
-- | mean, the patient is protected. The question is
whet her the physician should be as well.

MR. GOLDSTEIN:. | agree, Justice G nsburg.
Justice Sotomayor in her question to ne said, why don't
| read this as giving -- she said that they aren't
gi ving patients options about what happens with this
prescription information. M only point was this
statute doesn't change it.

You're quite right that our -- our position
is no threat to the protection of private health
i nformation, which is reasonably regarded as extrenely
confidential. So, on the question of whether it give
sonme greater control, it does. But QMat -- the thing
you have to focus on here is the line that it draws in
when it gives greater control is a line that's intended
to discrimnate agai nst a speaker.

You have to | ook, take -- I'Il give you an
exanple of this, Cincinnati v. Discovery Network. The
City of Cincinnati canme to you and said, |ook, we've
elimnated the commerci al news racks, and these people
who want to sell their comercial stuff should use
sonet hi ng ot her than news racks. W're targeting the
bl i ght that comes from comrercial news racks. This

Court said: Look, you can't redefine your interests to
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reflect your statute. You can't --

JUSTI CE BREYER: Coul d the Federal Power --
t he Federal Energy Regul atory Comm ssion say, we want
you to collect certain informati on about who is using
what natural gas and give it to the fire departnent?
It's for the fire departnment in case of enmergency, and
what we don't want to have happen is it's used to stove
manuf acturers to sell honmeowners gas stoves.

MR. GOLDSTEI N:  Sure.

JUSTI CE BREYER: They could do that?

MR. GOLDSTEIN: Yes. That's LAPD v. United
Reporti ng.

JUSTI CE BREYER: All right, fine. | f they
could do that, why can't they do thié?

MR. GOLDSTEI N: Because the key point in
LAPD v. United Reporting is that it's in the hands of
t he governnent. Let nme -- the fact --

JUSTICE BREYER: Well, this is
information -- see, this is information that starts off
bei ng col |l ected because the governnent requires it to be
collected. So it's there for that reason. And the
governnent says we want you to get this information,
it's done for this purpose, so, you know, other
pur poses, and we don't want it to be used for commerci al

advertising purposes. That's what they say they' ve done
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in this statute.

MR. GOLDSTEIN: That's what they say.
They're just not right.

The --

(Laughter.)

MR. GOLDSTEIN: This information -- | would
direct you to the amcus brief -- you don't have to pul
it out right now, but for later. The brief of the
Nati onal Association of Chain Drugstores, if you just
make a reference, on pages 10 to 11 collects the history
of how this informati on has been gathered. And they
make the point that the Court did in the first 30
m nutes, that of course the doctor is going to put his
name on the prescription. W have td be able to cal
the doctor and say: | can't read your handwiting.

JUSTI CE KENNEDY: Suppose you had a statute
I n which the pharmacy cannot give the information or
sell the information to anybody; it nust remain with the
phar macy.

MR. GOLDSTEI N:  Yes.

JUSTI CE KENNEDY: A copy of the prescription
must be given to the State of Vernont. The State of
Vernmont then has the sane restrictions that this statute
has. That woul d be LAPD

MR. GOLDSTEIN: That would be LAPD. |If
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the -- it would be al nost LAPD
JUSTI CE KENNEDY: And what -- and | want to
know what your answer would be. If LAPD is correct --

MR. GOLDSTEIN: Right.

JUSTI CE KENNEDY: Then what ruling would we
have to make in ny hypothetical case?

MR. GOLDSTEIN: Sure. |If it's in the hands
of the -- so let nme just make sure | amon the sane
page. | am going to answer your question directly.

The pharmacy can't disclose it directly to
anyone el se. The governnent gets a copy of it. That
does not make it LAPD. |If the pharmacy was governnent -
owned, that would be LAPD. Now, |et nme answer your
hypot hetical. Right? LAPD, it was én arrest record, it
was in the hands only of the State. The Court said:
Look, this is the State's information. Justice
G nsburg's concurrence says: |It's like a subsidy, the
deci si on whether to give it out or not.

Now, in your hypothetical, which is it is in

a private hand, but it is banned for any other use --

that would be a real privacy statute. | think that it
woul d still be unconstitutional, but it would be nuch
cl oser.

The reason it m ght be unconstitutional is

twofold. First, that the privacy interest in it | think
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is not very significant, because it's how the doctor
runs his or her business, and second it would still
allow the discrimnation. |If you were convinced in your
hypot heti cal that what Vernont was trying to do is what
it said it was doing here in its findings, and that is,
to make it harder for the drug conpanies to reach the
audi ence and nmaeke it easier for the insurance conpany
and the governnent to reach their audience, Greater New
Orl eans Broadcasting, which involves a ban on private
casi no speech but not tribal and governnmental speech,
says discrimnating agai nst speakers like that is very
troubling. So that's | think how your hypothetical --

JUSTI CE SOTOVAYOR: So what you're saying |
think to Justice Kennedy is ansmerind my earlier
gquestion by saying the State cannot constitutionally
stop the spread of information. So if the State said to
t he pharmacy, all you can do is fill the prescription,
that's what doctors think pharmacies are doing, and
that's all you can do, you're saying that's
unconsti tutional ?

MR. GOLDSTEIN:. | am saying that that's
unconstitutional. | am also saying that the reason is
very specific to this kind of information, that is that
It would allow speaker discrimnation, and | am al so

sayi ng nost enphatically that is not this case. That
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woul d be a nuch closer case. It would | ook nmuch nore
li ke a real privacy statute.

VWhat | would take fromthe hypothetical is
not the | esson we should | ose -- and you shoul d never
take that |esson --

(Laughter.)

MR. GOLDSTEIN: -- but the -- but instead
the | esson that that's what's so different about this
statute. This statute, as in all the | anguage quoted
earlier, says Katie bar the door, do whatever you want
to do with this stuff, just don't do something we
di sagree with when it cones to the nessage.

JUSTI CE SOTOVAYOR: So you're really -- you
are really hinging your argunent on fhe di scrim nation
aspect --

MR. GOLDSTEIN: | am --

JUSTI CE SOTOMAYOR: -- that --that drug
conpani es or detailers are being treated differently
t han any other user of this information?

MR. GOLDSTEIN: That is a principal part of
our argunent. | did say before in describing the
Kerry-McCain bill, that there were three things, not
just the discrimnation, but the greater public interest
of the -- the detailer speech and the | ower privacy

interest, so | wouldn't throw those out.
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Now can | just preenpt an argument that ny
friend fromthe Vernont -- State of Vernont is going to
say in her rebuttal? And that, is she's going to cone
and say that, |ook, the insurance conpanies are actually
paying for the drugs. All their -- this exception is
not one that's about advocacy, and | just want to nake
sure we all know ahead of tinme because | don't get a
surrebuttal, that that's not accurate.

So if -- if you still have the I MS brief
with you at page 53 this tinme, so at page 53 the first
paragraph is about the State's own use of this
information for a variety of purposes. There is -- the
reply brief for the State introduces a debate about
t oday whet her they are using the NPI\data for

counter-detailing. There is no dispute that they use it

for other State programs, |ike the drug utilization
program -- that's the quotes in the first paragraph.
But the better paragraph is going to be -- it's the
second paragraph, it starts, the State -- "the statute's
paral l el fornulary conpliance exenption.”™ And this

paragraph tal ks about advocacy by the insurance
conpanies. So it's not just that the drug -- insurance
conpany says to the doctor, I'Il pay for -- $5 for this
drug, but the insurance conpanies take Pl data under the

exenption in the statute, go to doctors and say we
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really think this cheaper drug would be better. That is
strai ght-out speaker discrimnation.

So we quote Kol assa: "Insurance conpanies
are using physician-identifiable information to cal
physicians to try to get themto conply with
formularies, to try to get themto change their
prescribing in a way that may or nmay not be in the
patient's best interests. In just" -- this is a further
quote -- "In just the last couple of years there has
been an amazing increase in the anmobunt of information
provi ded by payers, insurers that will send scientific
docunments to physicians" -- |I've rolled over to page
53 -- "will call when physicians are prescribing too
much or too little of a product and ﬁrovide themw th
information.”™ It goes on and on -- "virtually several
times a day."

So that is the nessage that | would take
away fromthe argunent, and that is we are enphatically
in favor of the constitutionality of HI PAA, of the
McCai n-Kerry bill, the things that concerned you. You
have to decide this case in the m ddl e about what
Ver nont actually did, and it was unbelievably candid
about what it was trying to do. It said the marketpl ace
of ideas doesn't work for us, and so it designed a

statute -- and you can decide this case very narrowy on
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t he ground that what Vernmont did is it went too far is
In just saying we're not actually trying to protect
privacy; what we're trying to do is give the doctors
control when it suits our own best interests.

| do want to preenpt one other | ast
argument, and that is the suggestion that this isn't
paternalistic at all. Right? W just |let the doctors
decide. But the State's goal, what the State is trying
to do, is paternalistic. The reason the State picked
this one exenption, the reason it picked between these
speakers, is because it doesn't want this nessage to get
to the doctors. And if you can keep --

JUSTICE BREYER: It used to be true there
was sonmething called a regul ated inddstry.

MR. GOLDSTEI N:  Yes.

JUSTI CE BREYER: And selling was within
activity anong many.

MR. GOLDSTEI N:  Sure.

JUSTI CE BREYER: And there were |ots of
regul ati ons that could be inposed upon selling.

MR. GOLDSTEIN: Sure, right.

JUSTI CE BREYER: Are you saying that al
t hose shoul d be reexam ned?

MR. GOLDSTEIN: | -- | thankfully am not.

Here are the -- here are the cases. This was the
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argunment that was nade and rejected in Virginia Board of
Phar macy whi ch was about a pharmacy rule. They said
that it would be unprofessional. Then the Solicitor
General in the person of M. Kneedler cane you to in
Thonmpson v. Western States and said we need to stop this
conpounded drug marketing because this is heavily
regul ated; this is a closed market, and the Court said,
I"'m sorry, no. The nature of a marketplace of ideas is
you get to say your piece and the other side gets to say
their piece. The FDA heavily regulates this area, the
information is perfectly accurate and it's incredibly
val uabl e.

CHI EF JUSTI CE ROBERTS: You woul d have no
objection | take it, if there were ndt t he academ c
exception and if the State didn't -- didn't push its own
contrary progranf

MR. GOLDSTEIN: We would have nuch | ess of
an objection, and that's no accident. Let nme just say
this is not aflawin the drafting. The State really
wanted to push its counter nessage, and thankfully so.
This government has a real interest here. |Insurers have
a real interest here, but so does the other side of the
debate, and what the State doesn't get to do is just
pi ck sides and prevent the debate from happening.

CHI EF JUSTI CE ROBERTS: How would -- if you

59
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

were truly concerned about physician privacy --

MR. GOLDSTEIN: Yes. Yes.

CHI EF JUSTI CE ROBERTS: You didn't want
people to know that this physician prescribed this drug

nore often because it tells you a | ot about his

practice --

MR. GOLDSTEIN:  Sure. Sure.

CHI EF JUSTI CE ROBERTS: -- that he may not
want known, how would you -- how would you wite this
statute?

MR. GOLDSTEIN: You woul d take Justice
Kennedy's hypothetical, and I don't think the Court has
to confront whether such a statute would be
constitutional because it would be véry di fferent.

CHI EF JUSTI CE ROBERTS: Wbuld you rem nd ne
what Justice Kennedy sai d?

(Laughter.)

MR. GOLDSTEIN: Sure. He said the rule is
t he pharmacy can't give it to anybody.

CHI EF JUSTI CE ROBERTS: Okay. \Who's --

JUSTI CE KAGAN: How about the pharmacy can't
sell it to anybody?

MR. GOLDSTEI N: | don't -- | don't
under stand why that protects privacy. That protects

agai nst comercialization, but | don't think the
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governnment has nearly as nmuch interest in
commercialization as it does in actual privacy. Section
652D of the restatenment of torts doesn't tal k about the
outrage of being able to use -- we have a capitalist
econony, and we sell newspapers and books and that sort
of thing. Commercialization isn't a bad thing. It's a
question of whether privacy is genuinely protected.
JUSTI CE SOTOVAYOR: Could you do it --
JUSTI CE KENNEDY: It's not exactly not this
case but just in the abstract, do we have a rule that if
there are two statutes, A the statute is passed for a
bad purpose, B, the statute is not passed for a bad
purpose, if the statute is otherwi se the sanme, are they
bot h unconstitutional or just one and why? And what
case do I look to other than maybe Church of Lukum ?
MR. GOLDSTEIN: You look to -- yes, we
win -- Thonpson v. Western States. Renenber what the
governnment's argunment there was: |If you allow the
mar keti ng of conmpounded drugs that are not FDA approved
you wi Il evade the very inportant FDA regul atory
program That was a perfectly inportant rationale, and
the Court said but it also has the purpose of keeping
i nformati on out of the hands of doctors. It's
unconsti tutional .

"Il give you another exanple. G osjean,
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M nneapolis Star and -- Raglan -- those are cases about
taxing the instrunments of communication. So a tax on
newsprint, a tax on ink; and the Court said we're not
worried about your bad notive, you have a very inportant
rationale in trying to raise revenue, that's a perfectly
val id purpose; but what you' re also doing is you're

pi cking out the press and you're making it harder to
speak; it's unconstitutional.

CHI EF JUSTI CE ROBERTS: This -- this is, M.
Kneedl er explained this is the governnment's information.
VWhy can't -- you wouldn't have to have it if it weren't
prescription. It was the fact that it has to be
prescribed that requires this information. The
governnment frequently controls the uée to which
i nformation can be put. It makes ne file a tax return,
and it doesn't allow, you know, dissem nation of that.
It restricts it.

MR. GOLDSTEI N: Ri ght .

CHI EF JUSTI CE ROBERTS: And presumably it
could say that if an accountant prepares ny tax return,
t hat accountant can't sell it, either.

MR. GOLDSTEIN: Right.

CHI EF JUSTI CE ROBERTS: How is this any
different?

MR. GOLDSTEIN: Onh, okay. Two pieces to the
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puzzle. The first is why can't | demand it fromthe

| RS? OCkay? And second is going to be why can't the
accountant give it away? The first one is LAPD, and
it's the sane true -- the sane thing is true of canpaign
finance reports. The governnent has plenary authority;
when you give information to the governnent, what the
governnent then does with the information.

The inmportant | esson to be derived from LAPD
I's that nine nmenbers of the Court seem ngly agreed --
and | defended the statute in that case -- nine nenbers
of the court in that case agreed that if this had been
private reports rather than the governnent's reports,
then the statute would have been unconstitutional.

The reason your tax prepérer can't give it
away, the reason | can't give away attorney-client
secrets, the reason that the governnent is going to be
able to tell Internet conpanies that they can't give
await the consumer information is that it's really
private. But what if, instead, the governnent had a
rule that says tax preparers can't give out tax
i nformation when it will encourage people to protest
against their taxes? But if it will encourage people to
conply with their taxes, it's perfectly fine. You can't
draw lines that are intended to discrimnate agai nst

speakers. That's the main principle of our case.
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Thank you very nuch

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Ms. Asay, you have five m nutes.

REBUTTAL ARGUMENT OF BRI DGET C. ASAY

ON BEHALF OF THE PETI TI ONERS

MS. ASAY: | would like to begin with the
point that my friend was maki ng about the use of the
i nformati on by insurance conpanies. |Insurers are not
simlarly situated to pharmaceutical manufacturers.
I nsurers receive information directly from doctors and
parents in the ordinary course of their business and
they use it as part of providing and paying for care to
patients.

And when ny friend descr{bed the fact that

i nsurers do that with doctors' information as speaker

di scrimnation, I would |like to point out that -- the --

not only the record but the exanples, for exanple, that
PhRMA points to on page 126 their brief show that
I nsurers have patient information for that purpose as
well. HI PAA allows those uses of both patient and
prescri ber information to manage benefits.

So, to argue that pharnaceutica
manuf acturers are being discrimnated against if they
don't have access to the sanme health care information

that we provide to our insurance conpanies would --

64
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

woul d begin to raise serious questions about a statute
i ke H PAA. And that -- that just highlights that in
this area of -- of private information and information
control that many of these statutes are structured in
such a way that there are expected and intended and
perm ssi bl e uses of information, and other uses for
whi ch people are allowed to have control over the
further use of their information. And here we're
tal ki ng about the control allotted to doctors.

We pl ace an enornous amount of trust in
doctors to make the right treatnment decisions for their
patients. Part of their ability to make that, those
deci si ons depends on the information that they receive.
And what doctors have said to the Vefnont | egi sl ature
and to the Court in this case is that many of them find
this practice objectionable and that it is not hel pful
to themor to their patients to have their information
nonitored for this marketing purpose. And all that they
have asked for is the right to object. And | would I|ike
to --

CHI EF JUSTI CE ROBERTS: Ms. Asay, | want to
give you the chance to respond to a point that was
hi ghl i ghted by your friend, which is the fourth
| egi slative finding, which does seemto say that the

State is doing this because it doesn't |ike an inbal ance
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in the market pl ace of ideas.

MS. ASAY: Thank you, Your Honor.

The findings, first of all, have to be taken
as they were adopted, which was in support of not this
statute even as it was witten, but as a nuch |arger
bill that contained many sections, including a provision
that created the evidence based education program which
is a-- aclinical -- a -- a programto provide
voluntary education to doctors, and to the statute as it
used to be witten, which -- which not only had this
provi sion for the doctors' choice and the use of the
I nformation, but al so nmandated that pharnaceuti cal
detailers provide information affirmatively as part of
t he marketing process. \

CHI EF JUSTI CE ROBERTS: Do we have -- were
there -- were there findings with respect to the statute
as enacted?

MS. ASAY: There are no findings that

acconpany the amendnent that resulted in this statute.

And to -- to return to, | think Justice
Kennedy's point fromearlier, the statute, | think, has
to stand or fall on the restriction that it -- that it

allows for doctors. The Court, for exanple, in OBrien
di scussed the fact that striking down a statute because

the court disagreed with the record would -- woul d
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sinply nmean that the |egislature could adopt the sane
statute again on a different record.

We woul d say here that what -- what's -- the
question before the Court really is, may doctors have
this opportunity to control the use of their information
about -- their nonpublic information about their
prescribing practices as a marketing tool or not, and
that -- that -- that should be the -- the focus of the
Court's inquiry.

| would also like to just return to the
point that -- that | believe | was making earlier that
this statute is so different fromthe cases in which the
Court has considered restrictions on the direct
commerci al advertising and the proviéion of information
to the public.

This is an entirely nonpublic conmerci al
transm ssion of data. It -- it starts with a private
commercial transaction, it's a private commerci al
exchange between the data vendors and the pharnacies.
It's used in a way that it is never disclosed publicly,
never included in the advertising nessage. There's no
restriction here on the information that's provided to
doctors. The truthful information that the FDA permts
to be provided about prescription drugs. And there's no

restriction on any exchange between a willing |istener
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and a willing speaker.

| believe ny friend suggested that -- that
anyone could call a doctor's office and find out by
aski ng what the doctor prescribed. Pharmaceuti cal
manuf acturers can do that as well. And if the doctor
vol unteers that information, there can be that exchange

of information. The statute does not restrict it.

CHI EF JUSTICE ROBERTS: | take it there's --
there's -- it's against the law for a physician to say |
want you to fill this prescription in a particular

pl ace, a particul ar pharmacy because | know t hat
pharmacy doesn't sell the information. They can't do

that, can they?

MS. ASAY:. | don't beIieQe t hey can, Your
Honor .

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
Counsel. The case is submtted.

(Wher eupon, at 11:14 a.m, the case in the

above-entitled matter was submtted.)
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