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I N THE SUPREME COURT OF THE UNI TED STATES

e o oLl ix
GOODYEAR DUNLOP Tl RES OPERATI ONS,
S.A, ET AL.,
Petitioners : No. 10-76
V.

EDGAR D. BROWN, ET UX.,
CO- ADM NI STRATORS OF THE ESTATE OF:

JULI AN DAVI D BROWN, ET AL.

Washi ngton, D.C.

Tuesday, January 11, 2011

The above-entitled matter canme on for oral
argunment before the Suprene Court of the United States
at 11:15 a.m
APPEARANCES:

MEI R FEDER, ESQ., New York, New York; on behalf of
Petitioners.

BENJAM N J. HORW CH, ESQ., Assistant to the Solicitor
General, Departnment of Justice, Washington, D.C.; on
behal f of the United States, as ami cus curi ae,
supporting Petitioners.

COLLYN PEDDI E, ESQ., Houston, Texas; on behal f of

Respondent s.
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PROCEEDI NGS
(11:15 a.m)

JUSTI CE ROBERTS: We'll hear argunent

next in Case 10-76, Goodyear Dunlop Tires Operations v.

Br own.

M . Feder.

ORAL ARGUMENT OF MEI R FEDER

ON BEHALF OF THE PETI TI ONERS

MR. FEDER: M. Chief Justice, and may it

pl ease the Court:

The North Carolina Court of Appeals asserted

jurisdiction over

that arose from a

Petitioners in this case on cl ainms

bus accident in France that was

unrelated to any North Carolina contacts. Although the

Petitioners are | ocated overseas and do not conduct any

busi ness in North

Carolina, the court held that North

Carolina had general jurisdiction over these defendants

based solely on the sale in North Carolina of a snal

fraction of their

Under

pr oducts.

this Court's cases, the nmere sale of a

def endant's products in a State does not permt the

State to reach out

to assert judicial power over all of

t hat defendant's worl dwi de conduct. If that were

perm ssible, every significant seller of products would

be subject to suit

everywhere on any claimarising
Alderson Reporting Company
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anywher e.

JUSTI CE GI NSBURG. There's one piece of this
| don't quite conprehend. You -- there's no contest
that there is jurisdiction over the parent, right?

MR. FEDER: Yes, Your Honor. The parent
conpany consented to jurisdiction in North Carolina.
It's appointed an agent for service of process there.

JUSTICE GINSBURG:. So it's -- it's based on
consent ?

MR. FEDER: Yes. They al so have ot her
busi ness that the parent does conduct in North Carolina,
but there is no objection to jurisdiction over the
parent here. This case solely concerns the Petitioners,
who are corporations from Turkey, France, and
Luxenbour g.

JUSTI CE KAGAN: Do you think there is
general jurisdiction over the parent? |If the consent
were not in the picture, is there? Does general
jurisdiction go beyond State of incorporation, principal
pl ace of business?

MR. FEDER: | think that that is a hard
question, Your Honor. The short answer is | think the
answer is "no," but | think that that is probably a
cl ose case -- again, putting aside the consent. But I

do think that general jurisdiction is about suing a
Alderson Reporting Company
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conpany -- at least in the case of corporations, is
about suing the corporation essentially where it's

| ocated or at hone. It's always fair to bring a suit
agai nst the corporation there.

| think that once you get beyond that, which
is a situation that woul d be anal ogous to a State's
power over a citizen or a resident of the State, | think
you run into great difficulty finding a basis for the
State to assert authority over clains conpletely
unrelated to any business that -- or any contacts that
the corporation has with the State.

That said, it wasn't contested here, and
there is a consent to service of proéess, whi ch may or
may not create general jurisdiction. There's a
di sagreenent in the |lower courts on that, but none of
that is contested in this case.

And wi t hout having to get to that particular
gquestion of whether in fact it's limted to -- whether
general jurisdictionis limted to place of
i ncorporation or principal place of business, first of
all, there's nmuch nore directly controlling authority.
In this case, the nost directly relevant cases are
Hel i copteros and Consol i dated Textile v. G egory,
wor ki ng in tandem

In Helicopteros, which was this Court's | ast
Alderson Reporting Company
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corporate general jurisdiction case, the Court said that
there was no general jurisdiction based on $4 mllion in
purchases in the State and sone other contacts. And the
key is that -- on that point, is that the Court held
that mere purchases could not provide the basis for
general jurisdiction because the pre-International Shoe
deci sion in Rosenberg was controlling on that point.

JUSTI CE KENNEDY: Again, this is
prelimnary, and it just goes back to Justice G nsburg's
guestion. Suppose you could help me out. | assune that
there's general jurisdiction over the parent conpany.
Then under respondeat superior, it would be liable in
North Carolina for the -- all the acts of its agents.

MR. FEDER: | think that's a fair
assunpti on.

JUSTI CE KENNEDY: Then why isn't it
automatically liable for all the acts of its
subsi di ari es?

MR. FEDER: Well, because | think --

JUSTI CE KENNEDY: And -- and does that
get -- and does that get into what in the Federal
practi ce woul d be necessary parties?

MR. FEDER: What -- Your Honor, | think that
really what it gets into is the difference between a

subsi diary and an agent, because a subsidiary is not
Alderson Reporting Company
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automatically acting as the agent of the parent conpany
in a way where you' d get respondeat superior. And I
think that part of what's going on in this case is that
when this does go back to North Carolina for trial or
for litigation against the parent conpany, | think that
under North Carolina or whatever State's or nation's
veil piercing or agency standards the North Carolina
courts will apply, the plaintiffs will have great
difficulty actually with the substantive case agai nst
t he parent conpany, because you would actually have to
show i nvol vement in the actions that actually the claim
arose out of here.

The nere gener al control that's inherent in
t he parent-subsidiary relationship is not going to
create liability, and here -- inportant to renmenber --
we're tal king about a tire manufactured in Turkey,
accident in France which Goodyear Tire and Rubber
Conpany -- and, now, this is outside the record, as |
understand it -- did not have any direct connection
with. Again, not relevant to the jurisdictional
question here, but | -- just for sort of setting the --
t he context.

JUSTI CE G NSBURG. You are net with an
argument that it's all one ball of wax. Parent and sub,

they nmerge; it's one enterprise. And so if the subs do
Alderson Reporting Company
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sonmet hi ng any place, the parent is -- it's all part of
one thing, so -- and | think that was the principal
argunent nmade by the Respondents.

MR. FEDER: Yes, Your Honor, and | would
say, again, when it conmes to liability in Goodyear Tire
and Rubber, they'll be free to make that argunent. That
argunent is not properly presented here. It was never
made bel ow.

It was never -- it was not made in the brief
i n opposition to cert, so any argunent for ignoring
corporate distinctions or an enterprise theory -- none
of that was made and, therefore, has been waived.
think that, secondly, as we i ndi cated in our reply
brief --

JUSTI CE SCALI A: We haven't resolved a whole
lot if we | eave that question open, have we? You want
us to wite an opinion that says, unless you -- unless
you ignore the separate corporate existence of the
subsidiary -- parenthesis, a question on which we
express no opinion, close parenthesis -- there can be no
jurisdiction in cases |like this? 1Is that the kind of an
opinion that the world is waiting for?

MR. FEDER: Well, Your Honor, | think that
actually in -- if the Court were to wite that, it would

be left with the inportant general jurisdiction question
Alderson Reporting Company
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t hat the court bel ow decided incorrectly, and
incorrectly in a few ways.

| think that, in fact, there would be
several ways for this Court to approach it, all of which
woul d actually help to clear up the law in this area. |
think that even if one gets past the waiver point -- and
the reason the Court shouldn't get past the waiver point
i's, anong ot her things, because it wasn't raised -- we,
of course, had no opportunity to put in evidence that,
in fact, these corporations are run separately,
| ndependent deci si on making, observation of corporate
form and all the other things that would normally go
into it.

If you want to reach it, first of all, there
Is -- even on the standards articulated in the
Respondents' brief, there's nothing in the record to
support it, and --

JUSTI CE SCALI A: | thought you were saying
we should not even -- not even address the situation
where there is no special basis for ignoring the -- the
separate incorporation. | -- of course, we should not
get into questions of whether, in fact, the subsidiary
was a sham - -

MR. FEDER: Oh.

JUSTI CE SCALIA: -- that there was control,
Alderson Reporting Company
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10

all of that, but the sinple question of whether, when
you have a totally owned subsidiary, its actions are
your actions.

MR. FEDER: That, | think, the Court --

JUSTI CE SCALIA: Don't we have to reach
t hat ?

MR. FEDER: You certainly do have to reach
that, Your Honor. The Court has reached it and deci ded
It before, and has said that the nmere parent-subsidiary
rel ati onship does not create attribution one to the
ot her, nost recently in Keeton, in which the Court cited
sone of its older cases for that very proposition.

And | think that in -- anot her way to | ook
at it is, even if you wanted to treat the sales in North
Carolina as if they were nade there directly by these
Petitioners -- in other words, even if you picked --
assum ng arguendo that you could attribute those sales
directly to the Petitioners and not, as the court bel ow
found, treat them as not having been caused by them
t hat does not conme close to satisfying what is required
for general jurisdiction.

And, in particular, in going back to
Hel i copteros and Gregory, just as the Rosenberg case was
bi nding in Helicopteros on the point that mere purchases

are not enough for general jurisdiction, here
Alderson Reporting Company
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Consol idated Textile v. Gegory is binding on the flip
side of that, which is that nere sales in the State are
not enough for general jurisdiction.

Even if Gregory weren't binding, | think
that you could | ook at Helicopteros and say there is no
real basis for a distinction between nmere purchases and
mere sales. But, in fact, there is a case directly on
point, and as well as a lot of case law fromthe tinme of
Gregory nore generally requiring much nore substanti al
-- a substantial physical presence in the State. In
terms of -- | think no personal jurisdiction argunment
shoul d go by wi thout tal king about International Shoe,
and if you | ook at just the | nt ernati onal Shoe |ine of
cases, even aside fromthis issue of Gregory being
bi ndi ng, the decision belowis equally, if not nore,
unt enabl e.

I nternational Shoe itself recognizes -- in
sort of carving out an area for what eventually came to
be called general jurisdiction, it recognizes the
extraordi nary nature of the State power that we're
tal ki ng about when we tal k about general jurisdiction,
which is this power to reach out and assert State power
over things that by hypothesis have no relationship to
contacts with the State. International Shoe uses the

| anguage sayi ng that you need conti nuous corporate
Alderson Reporting Company
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operations within the State and says that these

conti nuous corporate operations have to be so
substantial and of such a nature as to justify this
jurisdiction over conduct that is entirely unconnected
to the State.

The one case where the Court has uphel d
general jurisdiction since International Shoe over a
corporation is Perkins, which was a case that involved
t he corporation's principal place of business. And in
Hel i copteros, follow ng Perkins, when the Court
articulated the standard there, the Court said that
we're | ooking to see whether there are contacts of the
sort that we found to exist in Perkins. So --

JUSTI CE GI NSBURG. But Perkins is kind of an
unusual case, because it was a conpany that at the tinme
was doi ng business only in Chio. It was a Philippine
m ni ng conpany, and it was Wrld War 11, so the m nes
couldn't be run. So to the extent that the corporation
was existing anywhere, it was in Ohio.

MR. FEDER: That's right, Your Honor, and I
guess what | would say about that is that it's
unusual -- those are unusual facts, but not unusual in
terms of what is required to be able to assert general
jurisdiction.

The Court in Keeton | ater described Perkins
Alderson Reporting Company
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as essentially involving the corporation's principal

pl ace of business, and | think that's right because in
order for the State to be able to assert jurisdiction
over things unrelated to the State, you need that type
of relationship equivalent to a citizen or resident that
gives a State authority over the corporation's actions
wor | dwi de and not just -- because this goes far beyond
specific jurisdiction where the State has a manif est

I nterest in an accident or a claimthat arose in the
State or connected to the State.

Hel i copteros, just to circle back on that
poi nt, does say we're | ooking for contacts of the sort
found to exist in Perkins, and -- and as we said, said
that even $4 million in purchases were not enough. |
think that all of those cases help to make it clear why
the nere sales here are not enough.

And if there are no further questions, |'d
like to reserve the remainder of ny tine for rebuttal.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Horw ch.

ORAL ARGUMENT OF BENJAM N J. HORW CH,
ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG THE PETI TI ONERS
MR. HORWCH. M. Chief Justice, and may it

pl ease the Court:
Alderson Reporting Company
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The North Carolina State court was wong to
assert general personal jurisdiction over Petitioners,
extending potentially to any clai magainst them arising
out of any conduct of theirs anywhere in the world, and
there are several ways to see why that's wong. Even if
the Court were to accept the proposition that such
contacts with North Carolina as there are in the record
shoul d be attributed to Petitioners, those contacts
still don't rise to the level of what this Court has --
has demanded in ternms of continuous and systematic
cont acts.

And even setting those nore -- those nore
precedential tests aside, | think there's also a -- the
result of the North Carolina court's decision is that
the jurisdictional consequences here would be quite
di sproportionate to the contacts that -- that -- on
which it would be based.

So if | can, | guess, turn for a nonent to
t he continuous and systematic contacts proposition,
which this Court has certainly not elaborated in its
case law, but | think it -- it would be -- | think it's
useful to speak of, of what exactly the Court was trying
to get at. And what we think the Court was trying to
get at, particularly by -- as ny friend referred to,

particularly by its reference in Helicopteros to Perkins
Alderson Reporting Company
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as -- as being sort of a benchmark for what continuous
and systematic contacts are, | think it requires seeing
an active volitional undertaking by the -- by the
defendant. It can't be based on the contact -- conduct
of third parties. Obviously, the continuous concept of
exi sting without interruption.

And with respect to systematic, we think
that that neans there needs to be a plurality of
contacts, they have to be of different kinds or
qualities in a sense of perhaps enploynment as well as
contractual as well as regulatory as well as property as
wel | as sal es or purchases, and that those contacts
t oget her have to have sone interrelafionship t hat
results in sonething that m ght be thought of as nore
than the sumof their parts. And --

JUSTI CE GI NSBURG: Well, suppose it's just a
corporation that's registered to do business in North
Carolina, and the connection with that registration --
It says: | appoint so-and-so ny agent to receive
process for any and all clains.

MR. HORWCH: Well, as -- as M. Feder
referred -- referred to, there -- there is a division in
the | ower courts on whether that sort of a consent is
effective to permt the State general jurisdiction

over -- over the consenting party. That -- but the
Alderson Reporting Company
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Court has, I -- 1 think, been -- been fairly clear in --
in setting notions of -- of formal consent to one side
when consi dering contacts-based cases. And so, in part,
this case, therefore, doesn't present that question, and
we don't have a position, as the Governnment, on that
today with respect to whether that's effective.

But it certainly is the case that sinply
because one entity in a Goodyear famly of -- of related
corporations has consented, that somehow that consent
shoul d extend to the entire enterprise. And if | can
maybe take a mnute to tal k about where we think the
Respondents' view of -- of this enterprise jurisdiction
goes wong, because we touched on it‘only -- only
briefly in our brief, which was, of course, filed before
t heirs.

VWhen -- when a court confronts a -- a set of
-- a corporate famly, if you will, there seemto be two
principles that can be usefully applied in determ ning
the jurisdictional consequences of that relationship.
One is the alter ego concept, which certainly doesn't
seemto be supported on anything in the record here in
the sense that there's -- that there's no sound
suggestion in the record that -- that the European
entities were sonehow a sham that they didn't have any

separate existence, they were undercapitalized or any of
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

17

the other indicia that you woul d see.

And so, to your point, Justice Scalia, |
think it is certainly sonmething the Court could say that
the record here is no basis for that kind of a decision
to disregard the corporate separateness.

Then the other concept is the agency
concept. And | think that may be what -- what
Respondents are pl aci ng sonmewhat greater reliance on.
And we certainly -- we certainly have the view that an
agent, acting on behalf of a principal within the scope
of its agency, can take actions that create contacts
with the jurisdiction that are, by virtue of the agency
relationship, attributable back to t he princi pal .

But there are -- there are two inportant
things to realize, that that -- that that proposition is
sonewhat nodest in that, first of all, sinply because
a -- a parent owns a subsidiary does not nean the
subsidiary is the parent's agent. Plenty of parents
sinmply own subsidiaries as property or for various
busi ness reasons. It doesn't nean the subsidiary is
automatically always acting as the agent of the parent
for all purposes or any at all.

And -- and the second thing to be cautious
about in applying the agency principle is that the

agency relationship only runs one way; that is to say
Alderson Reporting Company
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t he agent can do sonething that creates a contact on
behal f of the principal, but that's not to say that
everything the principal does in its independent
activities says anything about what contacts its agent
has. That's exactly backwards.

In the -- and so, here the -- the allegation
actually in the conplaint is that the European conpanies
are the agents of the parent -- of the -- of the
Goodyear U.S. entity. That's -- that's paragraph 16 of
the conplaint at page 112 of -- 122 of the joint
appendix. So it -- it mght be -- it -- there m ght be
an argunent that sonething that the European
subsi di ari es have done, say, in Turkéy i's something that
coul d be chargeable to the U S. parent in a case where
It was rel evant what the parent's relationship with
Tur key was.

But what Respondents are asking for here, in
effect, turns that conpletely around and suggests
inmplicitly that the -- the -- this -- the parent of the
Goodyear organi zation in the United States was sonehow
doi ng the bidding, acting at the direction and control
of the European conpani es as principals.

JUSTI CE KAGAN: M. Horwi ch --

MR, HORW CH:  Yes.

JUSTI CE KAGAN: Could | ask you a different
Alderson Reporting Company
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ki nd of question? And | apol ogize in advance for taking
you a little bit far afield. But -- but | wanted to ask
you about a particular sentence in your brief that seens
to have sone relevance to -- not the genera

jurisdiction question but some rel evance to specific

jurisdiction. So this is on page 20.

You say: "If nmere 'purposeful availnent' of
commerci al opportunities in a particular State" -- which
I's, of course, the test for specific jurisdiction -- if

t hat purposeful availnment "were sufficient to subject an
enterprise to the general jurisdiction of that State's
courts, a corporation that sold its goods to an

I ndependent distributor, intending t hat t hey be resold
in all 50 States, could potentially be brought to
judgnent in any State, on any claimagainst it."

So |l -- 1 take that -- | understand that to
read that you think that it is purposeful availnent that
subj ects a conpany to specific jurisdiction -- not to
general jurisdiction, but to specific jurisdiction -- if
a corporation sold its goods to an i ndependent
di stributor intending that they be resold in all 50
States. Am | reading that correctly?

MR HORWCH: No, | don't -- | don't believe
so, in the sense that | -- | think we were sort of

assum ng arguendo a concept of purposeful avail nent
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review
20

that -- that would be willing to attribute those --
t hose contacts for purposes of a specific-jurisdiction
-- excuse ne -- for purposes of a specific-jurisdiction
analysis. | don't know if that helps with the -- with
t he answer, but --

JUSTI CE KAGAN. No, | was hoping that the
answer woul d be "yes," actually.

(Laughter.)

JUSTI CE KAGAN: But --

CHI EF JUSTI CE ROBERTS: There's at |east one
ot her person in the courtroom who was hoping that, too.

(Laughter.)

JUSTI CE KENNEDY: | -- | was wonder i ng why
-- why is your interest in this case so nuch greater
than it would be in -- in the other case, and this --
|"ve been wondering that at the outset, and this
sentence that Justice Kagan points out brings that into
full focus.

MR. HORWCH:. Well, Justice Kennedy, |et
mne -- let me put it this way. It -- it -- the
difference in our interest in the two cases is at bottom
just a difference in magnitude, but we think it's a
fairly significant difference in magnitude in the
sense -- in the sense that the jurisdictional

consequences of an assertion of general jurisdiction are
Alderson Reporting Company
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that -- with that one determnation, it is the case that
t hat defendant can -- could potentially be brought to
judgnent in a forumfor all -- for clains arising from

any of its conduct anywhere in the world.

And specific jurisdiction by construction,
by its very nature, is only going to be a determ nation
-- whatever the contours of the specific rules that are
used, it's going to never be nore than a determ nation
that jurisdiction in a claim considering the
rel ati onship between the defendant, the forum and the
particular litigation, gives rise to jurisdiction.

JUSTI CE BREYER: So, why -- why -- | nean
you' ve heard the argunent in the | ast case. | mean, it
seened that potentially can subject the snmall est
manuf acturer to liability throughout the world because
it uses the Internet. And -- and that -- | don't know
what the foreign policy -- you've heard treaties
di scussed, et cetera. Do you want to say anything?

CHI EF JUSTI CE ROBERTS: And briefly.

MR. HORWCH: Yes. Yes, M. Chief Justice.

(Laughter.)

MR. HORWCH: The -- the -- the brief answer
Is that the Internet questions, in particular, are so
conplicated and, indeed, so potentially far-reaching

that in a case that presented them our interest m ght
Alderson Reporting Company
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very well be different.

(Laughter.)

CHI EF JUSTI CE ROBERTS: Saved by the bell.

(Laughter.)

CHI EF JUSTI CE ROBERTS: Ms. Peddi e.

ORAL ARGUMENT OF COLLYN PEDDI E
ON BEHALF OF THE RESPONDENTS

MS. PEDDIE: M. Chief Justice, and may it
pl ease the Court:

The Goodyear Petitioners ask this Court to
assist themin avoiding the jurisdiction of the North
Carolina court. This Court should decline for two
reasons. First, there's nothing new her e. Ampl e
evi dence supports North Carolina s exercise of general
jurisdiction over the Petitioners under very well
est abl i shed general jurisdiction and due process
principles. And --

JUSTICE GINSBURG. | think there's sonething
very new about this, because general jurisdiction is
al | -purpose jurisdiction, and for a corporation it's
sort of |like a residence for an individual. | think M.
Feder was making that point.

VWhat's -- what's troubling here is that the

North Carolina court seens to be blending the two

together: specific jurisdiction based on the claim
Alderson Reporting Company
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arising in the forum and general jurisdiction with a
claimthat has nothing to do with the forum and its

i nsertion of jurisdiction over any and all clainms. And
| do not know of any case post-International Shoe -- the
only thing that we have is Perkins v. Benguet.

Is there -- is there any case in which this
Court has sanctioned the assertion of general
jurisdiction based on sonme prior -- sone product com ng
into the State, not the product that caused the injury
abroad? | don't know of any case.

MS. PEDDI E:  Your Honor, if that's -- if
that's the characterization of the case and that's al
you had, then there wouldn't be a case. Our ar gunment
here, and I think the -- what the -- what the evidence
in this case bears out is that is not the case here.
The characterization of the case by both the Government
and by Petitioners is that there is sinply nmere sal es
here, and they ignore how the sal es occurred.

Qur focus is on how the sales occurred, and
| think Justice Scalia mde a -- a correct distinction,
t hat what we're doing here is not tal king about
attribution, that -- that sort of thing, and -- and
sinply saying that because soneone down the |ine sold
them wi thout any other discussion, there's general

jurisdiction. That's not correct.
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JUSTI CE KENNEDY: Well, then, you don't

def end the reasoning of the State suprenme court?

MS. PEDDIE: | think that the -- the State
suprenme court did a lot of things right, but, as we say
in the brief, we think that they took a detour in using
| nappropriate stream of -commerce | anguage that isn't
there. 1t's not that they didn't have help doing it.
For example, the Petitioners have changed their tune
here. They tal ked routinely about purposeful avail ment
in their briefs to the court of appeals and to the
suprenme court. For exanple, page 327 of their brief
requests that they -- that they find purposeful
avail ment here. So the court had a I ot of hel p.

But that part of the opinion we don't really
think is appropriate, nor is it necessary. The point
that ' m nmaki ng about there being nothing new is that
there is anple evidence in this case to apply to the
general jurisdiction principles that were used in
Perkins and used in Hall and that can cause this Court
to reach the correct result.

As the Court is well aware, this Court can
affirmon any basis supported in the record, and we
believe that there is a basis in well-established rules
supported in the record, whether it agrees with the

court of appeals' decision or not. It's not bound by
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t hat analysis, nor are we.

l"d |like to address the question of waiver
because it's -- it's cone up. | think that the
Solicitor CGeneral has correctly --

JUSTI CE SCALIA:  You -- you've got -- you
have ne in suspense.

(Laughter.)

JUSTI CE SCALIA: Tell me why it is that the
general principles of jurisdiction do apply here, and
then we can get to waiver

MS. PEDDI E: Ckay, okay.

JUSTI CE SCALI A: Don't |eave nme dangling
i ke that.

(Laughter.)

MS. PEDDI E:  Your Honor, as far back as --
as Burger King, this Court recognized that comerci al
activities, when they're conducted on behalf of an
out-of-State party, can sonetines be attributed. Even
the Solicitor General agrees that there's a different
jurisdictional analysis that may apply over and above
sonet hing |i ke Cannon or Rush v. Savchuk, if there are
case-specific interactions between particular affiliated
corporations as you have here.

JUSTI CE SCALI A: Excuse me. Case-specific

I's not tal king about general jurisdiction.
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MS. PEDDI E:  No, no, but --

JUSTI CE SCALI A: It's tal king about specific
jurisdiction.

MS. PEDDI E: But what they're tal ki ng about
are that there are evidentiary case-specific
i nteractions between the parties that would lead to the
concl usi on of general jurisdiction and thus subjecting
themto suit on -- in dispute-blind -- or dispute-blind
jurisdiction.

In addition, this Court has used in a
variety of other areas a unitary business principle for
| ocal taxation in Mbil. And even as far back as 15
years ago, the Hague Conventi on, our trade partners that
are conpl ai ned of here, tal ked about the fact that
using -- attributing contacts or counting contacts that
wer e based on conduct performed by others was
appropriate and was not really a sticking point and that
they were perfectly content to | eave that to other
cases.

JUSTI CE SCALI A: COkay. Just give nme a |list
of -- of what -- what factors you think support general
jurisdiction here.

MS. PEDDIE: In terms of the --

JUSTI CE SCALI A: One, two, three, four --

MS. PEDDI E: Ckay.
Alderson Reporting Company
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JUSTI CE SCALI A:  \Which ones are they?

MS. PEDDIE: Okay. In this case |I think
It's the part -- and, frankly, we'll use the Solicitor
General's definition of a system fromtheir brief at --
at page 23, where they tal ked about conduct that fornms a
system and aggregati on of objects united by sone form of
regul ar activity or interdependent.

Using their definition, | think you ask the
question: |Is a defendant part of a continuous business
system or enterprise that conducts general business
activities in the forun? And the first question you
asked is: Is it a single systemor an enterprise? This
Court has said in Mbil QGI that a uﬁitary busi ness is
identified by --

JUSTI CE G NSBURG:. Ms. Peddie, you haven't
-- you don't have anything in the record about this
being a unitary business. Unless you're trying to
present sonme sweeping piercing-the-corporate-vei
theory, there is nothing here that says that these
aren't corporations that are acting separately, that
have their own officers, have their own enpl oyees, keep
their own books. There's nothing to show that it's all
part of one enterprise.

MS. PEDDIE: | disagree with that, Your

Honor . Under the sort of traditional neasures that the
Alderson Reporting Company
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Court has used in ternms of -- of ownership, et cetera, |
don't think there is anything. But even the Solicitor
General concedes, at page 27 of their brief, that the
court of appeals effectively treated the parent and
subsidiary corporations as an undifferentiated entity
for distribution of the Petitioners' product, and that
was our position below. And | think if you | ook at --

JUSTI CE SCALI A: Well, the question isn't
whet her they did that; the question is whether it was
right to do that.

MS. PEDDI E: That -- that's --

JUSTI CE SCALI A: | mean, you don't make your
poi nt by saying that the court of apﬁeals made a
m st ake.

MS. PEDDIE: No, no. But | think -- I think
what -- what -- at |least as | understood her question --
and | may have m sunderstood her question -- was is
there anything in the record where -- where they had
done that. | think the -- the evidence in the record is
part and parcel of the fact findings that the trial
court made about the existence of a highly integrated
supply and distribution systemin the -- that operates
in the State.

The nunmber of tires, for exanple, that

Petiti oners manufactured in North Carolina was
Alderson Reporting Company
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determ ned solely by orders that were solicited in North
Carolina by Goodyear and forecasts nade by Goodyear
based on data that they gathered there. On the
distribution side, the testinmony from M. Kraner was
that they don't send tires for distribution; they don't
do any distribution. It was an internal distribution
system

JUSTI CE SCALI A: Well, | nean, those
arrangenents could exist with a | ot of distributors.
You don't want to ship a distributor stuff that the
di stributor is not going to be using.

MS. PEDDI E:  Your Honor, | think --

JUSTI CE SCALI A: | nean,‘ny goodness. The
fact that you coordinate with your distributor how nmuch
of your product you're going to ship to him doesn't --
doesn't really show --

MS. PEDDI E:  Your Honor --

JUSTI CE SCALIA: -- that you are a unitary
busi ness with your distributor.

MS. PEDDI E:  Your Honor, | think this goes
way beyond coordi nation. For exanple, M. Kraner
testified that, quote, "Their job is just to be given a
forecast or a ticket, and then they just build w dgets."
That's all they do. They were conplete -- their --

their solicitation and their production was solely based
Alderson Reporting Company
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ol and the requests fromthe parent. The

requests, as he testified, quote, "emanate fromthe

requests that Goodyear would make." And the production

and supply system was the same for all of them

even nore --

On the distribution side, the testinony was

I think was even nore limted in that he

said the plant in Turkey doesn't control any

distribution. They wouldn't send anything into United

States w thout the approval and sanction of the parent,

and anything el se, quote, "just doesn't happen.”

So this was a closed system |t was

dom nated by -- by the Goodyear parent, and there wasn't

a question of coordination. It was fhey didn't produce

unl ess the parent told themto; they sent it where the

parent said

they should send it to; and when it got to

the United States, the testinony is, is that the parent

controlled i

product that

t at that point.
JUSTI CE GINSBURG: But the "it" wasn't the

caused the injury here. As | understand

the case, the tire that allegedly caused this bus to

turn over was designed for the European and Asi an

mar ket s, not

t hat was on

desi gned for

the U S. market.
MS. PEDDI E: The Goodyear Regional RHS tire
the bus and that failed was not generally

the U.S. market, although it was brought
Alderson Reporting Company
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over here under special circunstances.

The tires we're tal king about are of three
ki nds. There are passenger and bus tires that you woul d
ordinarily see that would be sold individually;
second -- a second category are tires that were sold as
ori gi nal equipnent on cars and buses; and, third, and
t he predom nant type that were sent to the United
States, were specialty tires for so-called | ow boy
trailers which were horse trailers, boat trailers, of
which there are in many North Carolina.

JUSTI CE GINSBURG: But why did -- why shoul d
-- M. Feder brought up the Helicopteros, and he said in
t hat case, it was purchases; and in this case, it's
sales. And in the purchaser case, certainly we said no,
there's no general jurisdiction. Wy should it be any
different?

MS. PEDDIE: | think the distinction between
Hal | and Perkins is not so much purchases and sal es,
It's which contacts do you count? And the |anguage that
is sort of forgotten in Hall is the |anguage that they
tal k about -- you needed to have the sanme general
busi ness contacts that you had in Perkins.

| think the difference is, is that purchases
are sort of a one-shot deal. They nay be supplies,

but -- but they're nore irregular, but the core business
Alderson Reporting Company
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Is selling -- is selling itenms, and so sal es count nore
t han purchases.

| apol ogi ze for interrupting.

JUSTICE GINSBURG. In Perkins, it was the
hone of the corporation. There was no other at the
time, because their permanent hone was not functioning

because of the war. So there was only one pl ace.

MS. PEDDI E:  Your Honor, | think the facts
of that case are -- is that one officer of the
corporation canme hone, and he was -- he naintained

two --

JUSTI CE GI NSBURG. He was the president of
t he corporation.

MS. PEDDI E: He was the president of the
cor porati on.

JUSTI CE GI NSBURG: And what ever business it
was doing, it was doing fromthat office in Ohio.

MS. PEDDIE: Right. And the Court
characterized that -- | think there's a difference
bet ween what the Court did in Perkins and how it was
described in Keeton. That's the |anguage that the
Petitioners have used.

But the | anguage that the Court used in
Perki ns was that the decision was based on the

supervisory activities; not the fact that it was the
Alderson Reporting Company
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princi pal place of business, but the fact that the
supervi sion over, for exanple, the renovation of the
factory after the war took place in the forum

JUSTI CE GI NSBURG. May | ask you about the
ram fications of your theory that there's general
jurisdiction in North Carolina over these three
subsi di ari es?

Suppose that one of the children on a bus
was a Canadi an citizen, was going honme to Canada. And
had the idea that juries in North Carolina are nore
i beral than in France. WelIl, there wouldn't be any
jury in France, but -- so could the Canadi an conme and
sue because there's general jurisdicfion in the United
St at es?

MS. PEDDIE: | think it would depend upon a
| ot of factors, Your Honor. Are you assum ng that
there's -- it's established that there's general
jurisdiction there, or are we in the sane fact pattern
as here?

JUSTI CE G NSBURG. No, you -- we're talking
about Goodyear and these three subsidiaries. You say
there's general jurisdiction in North Carolina. Those
conpani es can be sued on any and all clains.

So nmy question is: Could anyone on that bus

that turned over in Paris cone to North Carolina to
Alderson Reporting Company
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bring the wongful death, or whatever, suit?

MS. PEDDIE: | think -- | think, in theory,
they could; | think, in practice, the case would never
stay there because of the controls that we tal ked about
on forum shoppi ng; about, particularly, forum non
conveni ens. One of the suggestions, for exanple, that
we made i s one may want to consider for due -- for due
process purposes the residence of the plaintiff. Is it
fair, for exanple, to have a case in North Carolina
where the plaintiff doesn't live in North Carolina, as
t hey do here, but lives in Canada?

So that's -- that's one |limtation. And as
this Court said in the Sinochen1casef you can | ook at
the forum non conveni ens issue before you | ook at the
jurisdictional issue.

JUSTI CE KENNEDY: Well, that's an -- that's
an odd way to think about general jurisdiction. General
jurisdiction is principally status -- your residence,
the principal place of business, the place of
i ncorporation. And this -- these factors that you're
mentioning are -- in fact, sonme of the factors you
mention in the brief are quite different than that.

MS. PEDDI E:  Your Honor, | think if -- if
the limtation -- if the Court's viewis basically the

Petitioners', that you are limted to principal place of
Alderson Reporting Company
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busi ness, State of incorporation, and physical presence,
which we don't think is the state of the |Iaw, and,
frankly, if it were the state of the |aw, then we woul d
have a Hague Convention now and it wouldn't have taken

20 years to negoti ate.

If -- if that's the position that the Court
Is taking, then I don't think that -- you know, that
this case represents sonething different. | think that
the state of the lawis that -- or at |east the

professed state of the lawis that it is based on
conti nuous and systematic contacts.

JUSTI CE SOTOVAYOR: Ms. Peddie, let's assune
that you're right, that on sone | evel that some -- that
it's not just the place of incorporation or the
princi pal place of business, that it could be created by
sonet hing nmore. The only sonmething nore here is
Goodyear USA, so your adversary is right that what
you're asking us to do is sort of a reverse
princi pal - agent .

You' re saying that the subsidiary has used

the principal, its ower, as its agent. That's
really -- that's the core problemw th your argunent,
isn't it?

MS. PEDDI E: Your --

JUSTI CE SOTOVAYOR: Because without the
Alderson Reporting Company
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Goodyear USA activities, there's no other activity by
the foreign corporations.

MS. PEDDI E:  Your Honor, | think what --
what we're tal king about is not so nuch attribution as
nore of a merger or a joint activity. Wat we're saying
is that there is a system by the Solicitor General's
own definition, the kind of interdependent relationship
that the Solicitor Ceneral --

JUSTI CE SOTOMAYOR: Does -- do any of these
conpani es, the Goodyear Turkey Conpany, the others -- do
any of themsell the tires directly to Goodyear USA for
distribution to the United States? As | understand it,
these tires were sold to other entities, foreign
entities, who then sold themto the U S.

MS. PEDDIE: That's -- that's not borne out
by the record. That -- it was represented by the
Petitioners. W put a footnote in the brief that the
citations that they give do not bear that out. There's
nothing in the record -- and we've read it tw ce since
then -- that indicates that they were sold. And they
have backed off on that in their reply brief.

Instead, the -- there were three nethods of
distribution. They are discussed at page 265 of the
brief. Itenms were either sent directly fromthe factory

to the buyers that were identified by Goodyear. They
Alderson Reporting Company
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were either then sent to Goodyear that took ownership or
t ook possession of them when they arrived in the United
States. They were put in warehouses and sold outside of
t hose, but there were several distribution methods.

JUSTI CE SCALI A: At page 265 of the brief?
| didn't read that many pages.

MS. PEDDI E: No, no. Excuse ne. Page 265
of the Joint Appendix. |1'msorry, Your Honor.

JUSTI CE KAGAN: Ms. Peddie, this is just a
-- this is an I'mjust-curious question: Wy do you
care? You have Goodyear USA, which has consented to
jurisdiction. Wiy does it nake a difference to get
t hese other conpanies in the North Carol i na courts?
Does North Carolina not make Goodyear USA substantively
| iable for this accident?

MS. PEDDI E:  Your Honor, North Carolina has
particularly Draconian requirenments for piercing the
corporate veil and alter ego, some of which Petitioners
refer to. For exanple, the proximte causation of the
wrong has to be related to the dom nation and control,
and so ideally it would be great if we could go back and
sinply deal with themand let themcollect fromtheir --

JUSTI CE KAGAN: So -- but what you're
saying, then, is that North Carolina treats the parent

and the subs very differently as a matter of substantive
Alderson Reporting Company
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| aw, but you would want identical treatnent as a matter
of jurisdiction?

MS. PEDDI E: Right. They have very -- in
nost States, frankly, there's a -- a |l esser requirenment
for the exercise of jurisdiction, nerely allow ng the
suit to go forward, than there is for actual inputation
of liability or inposition of liability, and so North
Carolina, | think, is a very good exanple of that.

They have a fairly liberal requirenment or
state of the law that we've cited in the Manl ey case,
where general personal jurisdiction exists over a
foreign corporation where it is controlled by or
controls a local corporation. And that's the W at t
Confectionary case that we cited in the -- excuse ne --
t he Chocol ate Confectionary case cited in the Manl ey
case.

JUSTI CE SOTOVAYOR: |'m not sure that that
answered -- | understood you to be saying that,
substantively, they m ght not be liable for the defect
that caused the accident. |Is that it?

MS. PEDDI E: Yes. That -- | nmean, we -- |

38

think you have to understand that this case is at a very

enbryonic state. We've done no discovery in this case.
This was a -- an appeal, an interlocutory appeal from

the denial of a notion to dism ss, and so there's been
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one deposition on a very limted jurisdictional issue.
So we've not had an opportunity to devel op the facts.

We hope we will be able to devel op those
facts, but what we're faced with here is a situation
where North Carolina would permt the exercise of
jurisdiction under its well-established | aw on genera
personal jurisdiction, but when it cones to the
i mposition of liability for substantive purposes, that
may be a much, nmuch -- nmuch tougher sledding. And so in

order to preserve the interests of our client, we've --
we' ve gone down this road as well.

JUSTI CE G NSBURG. Do you have any case | aw
t hat supports your position, which, | take it -- and
correct ne if I've got it wong -- that a subsidiary is
subject to jurisdiction wherever the parent is, so |long
as sonme products nmade by the subsidiary are shipped by
the parent to the -- to buyers in the forum State?

MS. PEDDI E: No, Your Honor, because that's
not our position here. Qur position is that if you
participate in this kind -- not a general one, but in
this kind of very tightly controlled system
di stribution and supply system then there is general
jurisdiction in the forumover the foreign subsidiary
that participates in this. But sinply generally having

a parent-subsidiary relationship and shi ppi ng goods into
Alderson Reporting Company
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the forum that's not what we're contending. And,
frankly, | don't think that that would be a situation in
whi ch general jurisdiction would apply.

JUSTICE GINSBURG. | see nothing in the
North Carolina court's opinion that explains that this
is the -- this is a corporation where we can obliterate

the distinction between parent and sub.

MS. PEDDI E:  Your Honor, they do talk
repeat edly about the existence of this highly integrated
distribution system | think it m ght be helpful to
sort of flip it over and say what would happen if we
adopted the Petitioners' view that you ignore the
system and all you look at is a -- is a few sales. |
think that then you would end up with a situation that
woul d be unfair to the State of North Carolina in terns
of providing a forumfor its residents.

For example, if | may give a hypothetical,
if you have a -- not a manufacturing plant in Turkey,
but, let's say, in China that is producing a massive
amount of tires for inportation into the United States,
t housands of tires, in this same distribution system
Based on their view that it has to be principal place of
busi ness, State of incorporation, and that nere sales
are not -- don't count, and it has the sane jurisdiction

system then even that -- that producer -- and, frankly,
Alderson Reporting Company
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Goodyear is one of those producers -- wouldn't be liable
in North Carolina if the injury occurred sonepl ace el se.

JUSTI CE GI NSBURG. There's -- there's a --
you open your brief saying sonmething to the effect of
this case is about outsourcing, jobs in the U S. going
to some subsidiary port. But then these subsidiaries
are making tires which, on your own adm ssion, very
rarely come to the United States because they're
desi gned specifically for vehicles in Asia and in
Europe. And so | would think that Turkey woul d be the
I deal | ocation for -- for such a place. | don't get
your outsourcing pitch.

MS. PEDDIE: Your Honor, our -- our position
here is that you will incentivize outsourcing if you
agree with the Petitioners' view Wth regard to the
existing plants, 1,500 mles, which is the distance from
| stanbul to Paris, is -- is not exactly | ocal
production. But what we're tal king about is, again,
sonething like the exanple that | gave you of a
production in China, that you have -- and -- and it's
based on the definition that we make of outsourcing,
which are jobs that sinply were in the United States.

If a CEOis faced with a situation of
| ocating a plant in -- in North Carolina and subjecting

t he production of that plant, even if it's conpletely
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

42

for export, and particularly if it's conpletely for
export, to the jurisdiction, the general jurisdiction,
of the State courts and can put that plant in China and
send itens around the world and not be subject to the
jurisdiction of North Carolina, where do you think
they're going to put that plant?

Now, | don't disagree that --

JUSTI CE SCALI A: Do you think he'd rather be
sued in China?

MS. PEDDIE: | think they would rather be
sued in China.

JUSTICE SCALIA: | wouldn't. | don't know
why anybody woul d.

MS. PEDDI E:  Well --

CHI EF JUSTI CE ROBERTS: And don't you think
that's a question as to which we ought to have sone
sensitivity to the views of the United States expressed
here by the Solicitor General? It certainly inplicates
foreign relations concerns.

MS. PEDDI E:  Your Honor, | think that the --
well, let nme answer this in two ways. The first way is
t he policy considerations, either on our side or their
side, are not due process issues.

And the second point that | was going to

make was the idea that the Due Process Cl ause doesn't
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trump the exercise of jurisdiction over the Petitioners
here based on policy. Instead, it has to be a show ng
of unfairness --

CHI EF JUSTI CE ROBERTS: | thought your
argunment about outsourcing sounded an awful lot |ike a

policy argunent to ne.

MS. PEDDIE: Well, it is a policy argunent,
but | think, Your Honor, that -- in all candor, | think
we felt the need to -- to respond to the policy

argunments of not just the Governnent but also to the
ot her si de.

| would -- | would say, let me -- if | mght
conplete -- conplete the other thougﬁt, Is that all of
t hose consi derations, as interesting as they are, as
conpelling as they may seem you know, are not due
process considerations. This Court really isn't
enpowered to restrict the jurisdiction of State courts
based on assisting the United States in negotiating
trade treaties; instead, it has to be based on
unfai rness and a showi ng of undue burden.

Wth regard to -- getting back to the --

JUSTI CE SCALI A: It's just not unfairness
and undue burden. It's a matter of what -- what power a
soverei gn has.

MS. PEDDI E: That's --
Alderson Reporting Company
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JUSTI CE SCALI A: I nmean, it could be

perfectly fair if you announce that you're going to
assert jurisdiction over anybody who harns an Anerican
citizen anywhere in the world, and you give notice to
every manufacturer in the world. That would be
perfectly fair, but you have no power to do that

under -- under accepted notions of what a sovereign can
do.

MS. PEDDIE: And -- and it would be tenpered
by the -- the burdens test that is articulated in Asahi
and el sewhere, but none of that inpacts, you know,
policy considerations such as trade negoti ati ons,
et cetera. And the focus has been fairness and bal ance
of interests. And here you have a -- a manufacturer and
you have Petitioners who voluntarily participated in an
enterprise that operates in the State here. And we
think that there's nothing unfair about -- when they
agreed to deal with this, when they nade noney off of
doing this, when they do this on an ongoi ng basi s,
there's nothing unfair about -- about subjecting themto
liability there.

And particularly when you | ook at the Asabhi
factors, there's really no burden on the defendants
here. One of the things that the Petitioners did not

respond to in our -- our brief is the notion that no
Alderson Reporting Company
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matter what this Court decides, two of these Petitioners
are going to be litigating in a foreign country
anywhere. And the only thing that they have interjected
as a burden is the presunptive burden of litigating in
anot her country. They're going to be litigating in

anot her country unless a court atom zes this case and
says that the Petitioners have to litigate in four

di fferent states.

So there's nothing -- there's nothing to
sort of suggest that there's -- there's any burden, nor,
therefore, a basis for restricting the jurisdiction of
the North Carolina State courts based on due process
concerns.

By contrast -- and the other thing that --

JUSTI CE SCALIA: Only if you believe that
burden is the only issue. The issue is power, not just
bur den.

MS. PEDDIE: That's -- that's correct, but
the -- but at least this Court has said, since Pennoyer
v. Neff, that the power is tenpered only by the Due
Process Cl ause, not about policy concerns. And so,
it -- as -- as -- | think the Court is correct that it
may be perfectly fair to announce this to the world, but
it's up to this Court to determ ne whether due process

woul d restrict the exercise of that power, and it does
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it on an enunci ated set of factors, none of which
i ncludes assisting the United States in negotiating
trade treaties.

The Petitioners, | think, as we've
suggest ed, have not really shown any sort of burden
here, and they would be litigating with the same | awers
in the -- sanme lawers in the sane forumas their
parent. And the Court has observed that even the kinds
of litigation that would take place, the burdens on
litigating in a foreign -- foreign forum are nuch
reduced, and that was in 1957, the year that | was born.

The primary objections here are based on
trade. | think it's -- it's interesfing that the
Government has -- has tal ked about those, but | don't
think that's a basis for restricting jurisdiction.

JUSTI CE Gl NSBURG. Could you go back?

You -- you said sonething about the two of them are
subject to suit. You said this is a question of one
| awsuit instead of four. Could you explain that?

MS. PEDDI E: Well, for exanple, the parent
and the three Petitioners all have principal places of
business in four different countries. And we have
general jurisdiction over the parent in the forum W
have the sane | awers that are representing all the

parties in the forum and we intend to go forward in
Alderson Reporting Company
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the forum

JUSTI CE Gl NSBURG:. \What about France?

MS. PEDDIE: Well, in France the -- the
Petitioners from Luxenbourg and from Turkey -- if they
litigate in France, they're going to be litigating in a

foreign country as well. And so, our question is: Wy

47

Is it sonmehow nore convenient to litigate in France than

it isin the United States when you' ve got the sane
| awyers and the --

JUSTICE GINSBURG. It's not a question of
nore convenience. It's a question that the claimarose
there, and then, of course, there was -- just because
the claimarose there, there would be some convenience
factors. Al the witnesses to the accident are there;
what ever is left of the bus is there.

MS. PEDDI E: Well, those -- those are the

forum non conveniens issues that -- that a -- that a
court would consider. But |I'mtalking about the due
process question in terns of investigating the -- the

actual burden on the Petitioners in litigating in the
forum And the only thing that they've really focused
on is their preference for that forum which is not a
due process concern.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
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M. Feder, you have 5 m nutes renmining.
REBUTTAL ARGUMENT OF MEI R FEDER
ON BEHALF OF THE PETI TI ONERS

MR. FEDER: Thank you, Your Honor.

The purported integrated distribution that
Respondents are pointing to as the basis for ignoring
the corporate separation here, whatever else you could
say about it and whether it's really any different from
normal coordination, it only relates to the tiny
fraction of Petitioners' business that involved tires
going to the United States.

So -- where they didn't normally market
t heir products, and so, of course, ederything t hat they
sent to the United States was only when the U. S.
affiliate reached out to get tires. That does not --
under any theory of which I'm aware, even the nost
aggressive enterprise theory, that would not anount to a
basis for merging the two conpani es and treating parent
and sub as if they were one.

As far as the hypothetical about China goes,
| wanted to briefly address that. O course, to the
extent that there are a ot of tires sent in from China
or anywhere else to North Carolina or any other State,
there will be specific jurisdiction nost likely in those

cases.
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Qur position here is sinply that the fact
that tires are comng in, over which you nay have
specific jurisdiction, is no basis to say that you can
also bring in North Carolina what general jurisdiction
woul d allow you to bring: «clainms from workpl ace
accidents in China, |ease disputes, and whatever else.

JUSTI CE SCALI A: \What about speci al
jurisdiction? Wiy don't -- why we decide this on the
basis of special jurisdiction? It's an accepted basis
of jurisdiction. Citizenship is. Countries can make it
acrime -- in fact, | think Italy does -- to kill an
Italian citizen abroad, and that person can be tried for
that crime in Italy. So | assune that -- that that is
an acceptabl e basis of jurisdiction.

So why don't we say that there's a

specialized jurisdiction when a citizen of -- of North
Carolina is -- is injured abroad, so long as there is --
what -- what is the word? The subm ssion to the -- to

the courts of North Carolina by having enough contacts
with North Carolina. The previous case -- what's that
crazy word that's --

MR. FEDER: Avail nment.

JUSTI CE SCALIA: Availnment. | meant to | ook
that up. [|'mnot sure --

(Laughter.)
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JUSTI CE SCALI A: l"mnot sure it's ever been

used except in this courtroom

(Laughter.)

JUSTI CE SCALI A:  \Why -- why don't we decide
It that way?

MR. FEDER: Well, Your Honor, | don't -- |
don't think our |law has a concept of speci al
jurisdiction like that, as consistent with the Due
Process Clause, and | think that even -- | won't purport
to speak for the Respondents in the other case, but |
think that they would probably agree that if the
acci dent had happened to a New Jersey citizen in France,
that that would not create, even under their
stream of -commerce theory, jurisdiction

Under our due process precedents, you need
pur poseful availnment. And for general jurisdiction, of
course, you need quite a bit nore than that. And so,
while creative, | don't think that would quite carry the
day.

JUSTI CE GINSBURG. There is -- there is a
country that has this -- what Justice Scalia -- France,
in the Civil Code, says that any French citizen can sue
anybody on any claimin France. But we consider that an
exorbitant jurisdictional rule.

MR. FEDER: W -- we do, Your Honor, and
Alderson Reporting Company
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obvi ously we woul dn't recognize that under our Due
Process Clause, and | think it points up sone of the
reasons why, at least at the margins, it is inportant to
be able to negotiate treaties so that we can avoid
having that sort of jurisdiction exercised against our
citizens, just as within the European Community they
have an agreenent that it's not exercised within that
conmuni ty.

If there are no further questions --

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.

(Wher eupon, at 12:16 p.m, the case in the

above-entitled matter was subnitted.f
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