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PROCEEDI NGS
(11:13 a.m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
next this norning in Case 10-6, d obal -Tech Appliances
v. SEB S. A

M. Dunnegan.

ORAL ARGUMENT OF W LLI AM DUNNEGAN

ON BEHALF OF PETI TI ONERS

MR. DUNNEGAN: M. Chief Justice, and may it
pl ease the Court:

The standard for the state of m nd el enent
for a claimfor inducing patent infringenment shoul d be:
Did the accused i nducer have a purpose to induce a third
party to engage in acts that the accdsed i nducer knew
i nfringed the patent? That's what |I'I|l call the
pur poseful, cul pable test.

The Federal Circuit applied a standard of
whet her Pent al pha was deliberately indifferent to a
known risk that a patent may exist. The Federal
Circuit's deliberate indifference test was not a w || ful
bl i ndness test. WIIful blindness would have required
bot h an awareness of a high probability that a patent
woul d exist and a deliberate effort to avoid |earning
t he truth.

JUSTI CE SCALI A: And that's okay, as far as

3
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you're concerned? You would consider that comes within
your first test?

MR. DUNNEGAN:  Your Honor, deliberate
i ndi fference would not fall --

JUSTI CE SCALI A: Wuld not, but wllful
bl i ndness woul d?

MR. DUNNEGAN: No, Your Honor. W Iful
bl i ndness woul d not fall w thin our purposeful, cul pable
test.

JUSTI CE SCALIA: So even willful blindness
woul dn't be enough?

MR. DUNNEGAN: W I ful blindness in not a
pur pose, Your Honor.

JUSTI CE G NSBURG.  You Séid t hat the
particul ar patent -- the defendant would have to know
that the device infringed the particular patent. |
think that would be a standard that would be inpossible
to neet. We have to know if it was patent nunber,
what ever it was, '312.

MR. DUNNEGAN: Well, you wouldn't have to
know t he patent nunber, Your Honor, but what you woul d
have to know is that your -- the product which you are

i nducing a third party to make, use, or sell would be

within the scope of a -- of the clains of a particular
patent. |If you don't know that, then you're
4
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literally --

JUSTI CE Gl NSBURG. But you can keep yourself
i gnorant of it. | nean, for exanple, you pointed out
that the -- that the device that was copied was

purchased in Hong Kong, so it didn't have any marKking,
but the same Pental pha could have bought the device in
Mont gonmery Ward, | ooked to see if it had a patent
mar ki ng; didn't do that.

MR. DUNNEGAN: It didn't do that, Your
Honor. VWhat it did was better. It hired a United
States patent attorney to conduct a search to see if
t here was any patent which was infringed.

JUSTI CE G NSBURG: But didn't tell that
patent attorney that they had reversé-engineered a
particul ar product. |If the attorney had been told this
device copied the SEB fryer, isn't it 99 and 44/ 100t hs
percent sure that the attorney then would have found
this patent?

MR. DUNNEGAN: We don't know, Your Honor.
We don't know why the patent search failed. It could
have failed for a nunber of reasons.

JUSTICE GINSBURG. But | didn't ask you
about this patent search. | said if they had told the
patent attorney we have copied a particular fryer, it's

SEB's fryer, now find out if it infringed any patent --

5
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do you think an attorney would not have found the SEB
pat ent ?

MR. DUNNEGAN: It's possible that he
woul dn't have. Maybe it's nore probable that he would
have. There's just no evidence on that in the record,
Your Honor.

JUSTI CE SCALIA: Well, why -- why wouldn't
you tell hin? |If you're -- if you're honestly
interested in finding out whether there is a patent that
you're infringing, why wouldn't you tell nme the reason
we're concerned is that we have reverse-engi neered this
from sonebody el se's product? Just check to see if SEB
has a patent on any of this stuff that we've
reverse-engi neered. That's what | mbuld have done.

MR. DUNNEGAN: Your Honor, maybe that's what
you woul d have done. Maybe that's what | would have
done, but there's no -- but the standard of that
busi ness -- what they had done in the past was to give
their design drawings to the patent attorney and say
objectively check these design drawings. Their practice
was not to notify the attorney.

JUSTI CE SCALI A: Was their practice to
reverse-engi neer from ot her people's products?

MR. DUNNEGAN: Yes --

JUSTI CE SCALI A: | nmean, | can under st and

6
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when you have a new product of your own; of course, you
just give it to an attorney. But when you have
reverse-engi neered, not to tell themthat it was
reversed-engi neered seens to ne really trying to keep
yourself in the dark. What you want to get fromthe
attorney is a piece of paper that he can show to

Mont gonery Ward that, yes, this product is not -- as it
turns out, Montgonmery Ward did accept it and got hit
wth liability for infringing a patent. | -- 1 find
that really incredible that, in an honest attenpt to
find whet her there was any patent infringenent going on,
you woul dn't even tell the patent attorney that you've
rever se-engi neered sonebody el se's product.

MR. DUNNEGAN:  Your Honof, | ooki ng back at
this in hindsight, there's -- there's no question that
if they had to do it again, they would have taken the
addi tional step

But --

JUSTI CE SCALI A:  No, they woul dn't.

MR. DUNNEGAN: No -- well, from an objective
perspective, Your Honor, if you're giving the design to
the -- to the attorney and you're saying do a conplete
search, it seems to me that that's the antithesis of
being willful blind, because you're hiring a speciali st

to go out and | ook for the answer for you. Now, the

7
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gol d standard was not nmet, but the gold standard woul d
rarely be met in any of these cases.

JUSTICE ALI TG  But your position is that
even willful blindness is not enough. You have to have
actual know edge that -- that the itemis patented,
ri ght?

MR. DUNNEGAN: That is correct, Your Honor

JUSTICE ALITGO So if the attorney had

call ed up your client and said, | have an answer for
you, and the client said, well, you know what, on second
t hought, | really don't want to know, because if | -- if

| have actual know edge, that may put nme in a box; so
forget about it. Then there's no liability.

MR. DUNNEGAN: Well, | mbuld di sagree in
t hat situation, because nost probably the know edge of
the attorney in that situation, because he has been
hired by the client, would be inputed to the client. So
| could see a different result in the hypothetical that
you posited.

JUSTI CE SOTOVAYOR: Why woul d we -- woul dn't
the rule that you're setting forth, willful blindness
not being a part of it, mean that nobody woul d ever get
a patent search, because what would be the inducenent to
do that?

MR. DUNNEGAN: Well, Your Honor, right now,

8
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under -- under the Seagate case in the Federal Circuit,
there is no inducenent to go get a patent search. Under
t he Seagate decision, if a party --

JUSTI CE SOTOMAYOR: No, but you're not
presunmed to copy other people's itens, which is the
di fference.

Is there -- let ne just ask you sonet hi ng.
Assum ng we were to find the willful blindness test to
actual know edge, the facts of your case, the fact that
they did not give the name of the product that they
copied to their patent attorney, is that just, as a
matter of law, wllful blindness?

MR. DUNNEGAN: No, Your Honor, | don't think
that is willful blindness as a nattef of law. WIIful
bl i ndness under the -- under the Santos standard has two
distinct elements. One would be that there's a high
probability that there would have been a patent on that
particul ar product.

JUSTI CE SOTOMAYOR: Do patents -- are
patents -- can you do a patent search on the basis of
t he nanme of the hol der?

MR. DUNNEGAN: Yes, you can, Your Honor.

JUSTI CE SOTOMAYOR: And the product that
they copied, did it have the nane of the hol der of the

pat ent ?

9
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MR. DUNNEGAN: Yes, it did, Your Honor

JUSTI CE SOTOVAYOR: So what is the
|l i kel i hood that if they had actually given the attorney
t he nanme of the product, that he would not have found
the patent?

MR. DUNNEGAN: We don't know for sure, but
the probability would be greater than 50 percent, Your
Honor .

JUSTI CE SOTOVAYOR: | think it would be
probably 90 percent, assum ng -- because there's always
errors in searches. So --

JUSTI CE KENNEDY: But didn't we take this
case to determ ne whether or not deliberate indifference
is the standard? | mean, wllful bI{ndness -- 1 don't
think an opinion for this Court has ever sustai ned.
Sant os was a judgnent -- was not a mjority opinion.
That's just a subset of know edge.

If we | eave that out fromit, isn't the
di chotonmy that you present to us the difference between
del i berate indifference and know edge or --

MR. DUNNEGAN:  Pur pose.

JUSTI CE KENNEDY: -- or purposeful, cul pable
expression, the -- the G okster standard?
MR. DUNNEGAN: Yes. The -- well, | think to

answer the question presented in a cert petition, you

10
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really need to determ ne what the standard is. Now, |
think we can al so decide that it should not be -- or we
can agree that it should not be a deliberate

I ndifference to a known risk that a patent exists,
because that would be nmet in virtually every situation
where there was not actual know edge of a patent.

JUSTICE ALITO When | |look at the | anguage
of the statute, | see no scienter requirenent
what soever. \Whoever actively induces infringement of
the patent -- infringenment is strict liability. So if
you actively induce sonebody to engage in conduct
constituting infringenent, you're -- you're |liable as an
i nducer.

MR. DUNNEGAN: Let ne exélain to you why
your -- why the | anguage of the statute shoul d not
support the interpretation which Your Honor just gave.

Let's begin with the word "i nduces."

"I nduces" connotes sone degree of intent, arguably.

M. Cruz agrees with that at page 20 of his brief. If
you put the word "actively"” in front of the word
"induces," then you have a heightened intent standard --

JUSTI CE ALI TG  You have intent, but intent
to do what?

MR. DUNNEGAN: Exactly, Your Honor. That

brings you to the word "infringenment"” in the statute.

11
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Now, | think it's critical that (b) uses the word
"infringenent." |t does not go back to (a) and say
anyone who actively induces the making, using, selling
of a patent device is an infringer

JUSTICE ALI TGO  What difference does that
make? Because making, using, and selling equals
I nfringenent.

MR. DUNNEGAN: Because those are the acts,
Your Honor. |If Congress's intent had been to say we
only want to induce acts, it would seemto ne the
clearest way they could say that is to say "nmaking,
using, or selling." |If they wanted to create a standard
whi ch was i nducing the actual infringenent of a patent,
as opposed to the acts which constitdte t he
I nfringenent, then they use the word "infringenment."

JUSTICE ALITGO Well, | don't see that. And
not only that, | don't understand why the scienter
requi rement for inducing should be higher than the
scienter requirenent for a direct infringement. 1Isn't
t he standard rule for aiding and abetting that the aider
and abetter -- if (b) is an aiding and abetting
provi sion, as one of the congressional reports said, the
-- the scienter for aiding and abetting is the scienter
of the underlying offense? So if the underlying offense

Is a strict liability offense, then the inducenent

12
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should be strict liability as well.

MR. DUNNEGAN: That's not necessarily clear,
Your Honor. When you look at 18 U. S.C. section 2,
there's very little case law dealing with strict
liability offense and i nducenents of those. W have
been able to identify one Sixth Circuit case from 1989
whi ch deals with the issue, and in that case, it holds
that there's actually a purpose to -- a purpose to cause
the underlying crinme or violation, not necessarily
strict liability, not strict liability.

CHI EF JUSTI CE ROBERTS: I's your --

MR. DUNNEGAN: | --

CH EF JUSTI CE ROBERTS: ' m sorry.

MR. DUNNEGAN:  No, pleasé, Your Honor.

CHI EF JUSTI CE ROBERTS: Is your position
when you're -- when you're tal king about willful
bl i ndness or purpose, whatever, is that with respect to
a particular patent, or is it with respect to
i nfringenment of a patent?

| don't think it's true with deep fryers,
but in sonme areas, you al nost al ways know you're going
to hit sonething, that given the nature of the industry,
you're going to infringe sonmething. |s that enough?

MR. DUNNEGAN: If there is an area -- for

exanpl e, sem conductors, where some am ci have stated

13
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that there's -- there's 420,000 patents dealing with
sem conductors. And you know that, and you know that if
you do virtually anything, and especially if you copy,
you're going to hit a sem conductor patent owned by
sonebody, | think that, in that rare situation,

know edge that you' re infringing someone's intellectual
property rights should probably be enough of a -- of a
directed intent. If you -- that would be the basis for
inferring a purpose.

But here, we have to --

CHI EF JUSTI CE ROBERTS: But that's -- |
mean, | understand you're in the deep fryer industry,
but that standard would bring the sem conductor industry
to a halt. \

MR. DUNNEGAN: No. No, Your Honor. |If you
copi ed a sem conductor and you knew that there were
420, 000 patents that were unexpired out there, that
woul d make it -- if you didn't do your -- your
di I i gence, perhaps --

CHI EF JUSTICE ROBERTS: | think the -- the
problemis, even if you do do your diligence, given the
way patents are these days, if there are 420,000, you're
never going to know with any degree of confort that
you're not going to infringe sonething.

MR. DUNNEGAN: That is very, very true, Your

14
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

Honor. And even in the -- in the deep-fryer industry,
It is going to be different, because there's very few --
| mean, conpared to sem conductors --

JUSTI CE SCALI A: Well, we're not going to
adopt a special rule for the deep-fryer industry.

(Laughter.)

MR. DUNNEGAN: Agreed.

JUSTI CE SCALI A: Especially --

MR. DUNNEGAN: Conpl etely agreed.

CH EF JUSTI CE ROBERTS: But we m ght deci de
that it's nore inportant to consider what's going to
happen to the sem conductor industry in articulating our

standard than what's going to happen to the deep-fryer

I ndustry.

MR. DUNNEGAN: That's exactly correct, Your
Honor .

(Laughter.)

MR. DUNNEGAN: That's exactly correct. And
on balance -- | think there's one point that | should

make sooner rather than later, and it's is the standard
that I'"'m-- the standard that we are proposing is not
unique to us. It's the -- it's the standard that

Gr okster devel oped. And with respect to wllful

bl i ndness, we believe that the standard -- the bal ance

was al ready struck, and it was struck in favor of

15
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elimnating a willful blindness standard.

l'd like to --

JUSTI CE KAGAN: M. Dunnegan, suppose |
di sagree with you on that, and suppose | think that
actual know edge of a patent or willful blindness as to
whet her a patent exists is the right standard. Could a
reasonable jury have found that in this case?

MR. DUNNEGAN: We don't think that a
reasonabl e jury could have found willful blindness
because, first of all, there wasn't a high probability
that a patent would be found. Second, we do not think
that there was active --

JUSTI CE KAGAN: A reasonable jury couldn't
have | ooked at the facts that Justicé G nshburg
suggested -- you know, you do not tell the |awer that
you, in fact, have copied the product and say that's --
a reasonable jury -- that's willful blindness.

MR. DUNNEGAN: | don't think so, Your Honor,
because what we have done in that situation was, first,
we have done nore than the law required. W went out to
get a patent. W gave the |awyer our actual patent
drawi ngs and tell himto do his work.

JUSTICE GINSBURG: But if you really wanted
to know, wouldn't you have gone into Montgonery Ward and

bought one of the fryers and turned it around to see if

16
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it had a patent number on it?

MR. DUNNEGAN: Your Honor, we have so nmany
products that you couldn't practically expect the
conpany to do that, | don't think.

JUSTI CE SCALI A: Listen, the -- the reason
you got the opinion fromthe | awer was -- was not to
make sure that there were no patents. It was to show
that opinion to Montgonmery Ward.

MR. DUNNEGAN: But your -- your --

JUSTI CE SCALIA: As a practical matter, you
needed an opinion froma | awer, because otherw se,

Mont gonmery WArd was not going to sell this stuff.

MR. DUNNEGAN: Your Honor, | take issue with
you for the foll owi ng reason: | don:t think there was
any intention on the part of our client to -- to
infringe a patent at all, because if it knew about the

patent, it could have designed around it if it knew what
It was doing. There's no benefit to our client of
getting Montgonmery Ward or Sunbeam or Fingerhut in
trouble for patenting infringenment. W really want to
know what patents are out there.

JUSTICE GINSBURG: But isn't -- isn't it
true that Sunbeam was the party that asked for the
patent search?

MR. DUNNEGAN: | don't believe that's in the

17
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record, Your Honor. | believe the record shows that
Sunbeam was gi ven a copy of the patent search, but

M. Shamtestified -- and | believe this is about at
page 50 of the joint appendix -- that the purpose of the
search was to find out whether or not there was an

i nfringement of any patent through this deep fryer.

JUSTI CE G NSBURG. And there's nothing in

the record that says who -- who asked Pental pha --

MR. DUNNEGAN: Not that |'m aware of, Your

Honor .

JUSTICE GINSBURG: -- to get -- to get a
letter?

JUSTICE ALITG If this is not wllful
bl i ndness, | don't know what mﬂllful\blindness is. Now,

maybe you can explain what nore woul d have been required
to permt a reasonable jury to find willful blindness.

MR. DUNNEGAN: Okay. | think you'd need two
t hi ngs, Your Honor. The first that you would need is
evi dence that they were going to bunp into a patent if
they -- if they proceeded. 1Is there the high
probability of finding a patent?

Now, if you -- if you just consciously avoid
knowl edge in the absence of a high probability, that's
not willful blindness. That's not even cul pable.

JUSTI CE ALITO. But your client -- | don't

18
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know whet her you're using your tine nost effectively by
arguing this point, but your client thought that making
a deep fryer that wouldn't burn people's hands if they
touched it would be profitable, because there wasn't a
| ot of conpetition in that market. This was a useful

product and apparently one that was different from other

deep fryers. Isn't that in itself -- doesn't that in
itsel f suggest, gee, there m ght be a patent on -- on
this?

MR. DUNNEGAN: No, | -- well, is there --

JUSTICE ALITO  One conpany is making this
and it seenms to be better than what the other conpanies
are making; maybe it m ght be patented.

MR. DUNNEGAN:  Your Honof, the record is
that there were six or so deep fryers which were the
cool -touch deep fryers which they -- which they used as
references. SEB was not the only cool -touch deep fryer
t hat was avail abl e.

Now, to turn back to the issue of whether or
not Grokster actually found that willful --

JUSTI CE Gl NSBURG. Before -- before you pass
t hat question, then why as in '607 did they pick the SEB
fryer to reverse-engi neer?

MR. DUNNEGAN: They reverse -- they | ooked

at all of them Your Honor. They reverse-engineered al

19
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of them |If you |ook at --

JUSTI CE GI NSBURG: And then they copied the
desi gn of the SEB.

MR. DUNNEGAN: Actually, Your Honor, they
i mproved it. There's functional features that went
beyond and were better than what were in the SEB
product. For exanple, they used better netal to make
the cast iron pan. They put the --

JUSTI CE GI NSBURG: But there was a finding
that it was an infringenent, that the Pental pha fryer
i nfringed the SEB

MR. DUNNEGAN: The jury did find that, Your
Honor .

JUSTI CE KAGAN: M. Dunnégan, could I take
you to the standard? Because in Aro Il we said that the
appropriate standard in subsection (c) was actual
know edge. Why shouldn't we just say it's the sane?
VWhet her it is (b) or (c), these are just two neans of --
of doing a contributory infringenment, and the
knowl edge/wi I | ful blindness standard, once we've said it
applies to (c), it applies to (b) as well?

MR. DUNNEGAN: The reason that you shoul dn't
take the standard from (c) is because (c) deals with
nonst apl es and (b) deals with staples. Sonmeone can be

| iable under (b) if they -- if they sell a staple

20
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article of commerce, when they can't be |ibel under (c),
even if they neet -- even if they neet the higher --
even they nmeet the state of m nd el enent under (c),
which is knowi ng the patent and know ng that the

conmbi nati on would be an infringenent. Therefore, to
make sure that (b) does not swallow (c), it's very

I nportant that (b) have a higher state of m nd.

JUSTI CE KAGAN: No, (b) and (c) have
different standards as to -- not the know edge of the
patent but -- but what the person is -- the acts that
constitute infringenent. But that's a different thing
from whet her they should have different standards as to
the know edge of the patent.

MR. DUNNEGAN: Wel |, mheﬁ you say there's
di fferent standards, the sale of an -- of a staple
article under (b) initself with a proper state of m nd
can be an inducenent. The sale of a nonstaple article
Wi th certain additional conditions can be a violation of
(c). The action elenent for (b) and (c) is -- is
essentially the same for the sale of conponents, and it
woul dn't make any sense to raise it for (b) because al
you woul d be doing in that situation is -- is
enconpassing sellers that were hel ping their custonmers
do business nore effectively, and you woul dn't be
getting any nore bad guys.
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The purpose of (b) is let's get the norally
cul pabl e actors. Now --

JUSTI CE KENNEDY: I had thought that you
wanted us to take the knowi ng standard in (c) and apply
it to (b).

MR. DUNNEGAN: No, Your Honor, | --

JUSTI CE KENNEDY: Correct ne if |I'm wrong.

JUSTI CE SCALI A:  No, nore than that.

MR. DUNNEGAN: | would think you have to go
with the G okster standard, Your Honor. And the reason
for that is, one, in Gokster you found what the state
of mnd standard was for inducing infringenment under
(b), and you noved that into the copyright law. Then
under the -- \

JUSTI CE KAGAN: But, M. Dunnegan, in
G okster, there was no question as to whether they knew
that the -- that the things were copyrighted.

MR. DUNNEGAN: That was conceded in that
case, Your Honor. Yes.

JUSTI CE KAGAN: So why is Grokster rel evant
here? They conceded the very thing that we're arguing
over.

MR. DUNNEGAN: Well, it's -- it's -- it's
rel evant because it deals with the standard what is --

what is the state of mnd elenment for inducing copyright
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i nfringement.
JUSTI CE KENNEDY: And you say it's
pur poseful , cul pabl e.

MR. DUNNEGAN: Purposeful, cul pable conduct

-- yes.
CHI EF JUSTI CE ROBERTS: And why is that --

how is that different fromknowng? | -- 1 -- ny

I mpression was the sanme as Justice Kennedy's. | thought

you wanted the know ng standard.

MR. DUNNEGAN: Knowi ng, well -- the way I
under st and know ng, Your Honor, is that in Sony, for
exanple, there was no liability even though Sony knew
t hat some people were going to use the VCR to infringe
copyri ghted works. That was coIIatefaI danmage even
t hough they knew it; it wasn't the basis for liability.

In Grokster, the basis for liability was
even though the defendant knew that there were going to
be sone infringenents, it couldn't be |iable for
contributory copyright infringenment, the equival ent of

271(c), because there was substantial noninfringing uses

for the Grokster software. G okster was -- was all owed
to be found |iable because the defendants had a -- a
cul pabl e objective -- they had a cul pabl e purpose, or at

| east a jury could so find, that they wanted to

encour age i nfringenents.
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JUSTICE SOTOVAYOR: I'm-- I'ma little
confused. |f you knew that there was a patent under
(b), and you still gave the fryer -- patented the fryer

that you know it is a patented fryer to Montgonery Ward
or Sunbeamto sell, you're not |iable under (b), because
why? What act of yours was not purposeful ?

MR. DUNNEGAN: Your Honor, | believe the
first sentence of your question was if you knew that
there was a patent. |Is that a hypothetical ?

JUSTI CE SOTOVAYOR:  Yes.

MR. DUNNEGAN: Okay. If we knew that there
was a patent and we knew the clainms of the patent and we
read them and we --

JUSTI CE SOTOVAYOR: MEII; we'll go as to --
let's -- let's just stop there. Justice Kennedy and |
bel i eve the Chief have asked you, isn't your entire
argunment that we should nove the know ng know edge of
(c) into (b)? And you said no.

MR. DUNNEGAN: No.

JUSTI CE SOTOVAYOR: Explain to ne --

MR. DUNNEGAN: Because it should be -- it
shoul d be higher. It should be the G okster standard of
pur poseful, cul pable conduct. And -- ne the reason for

that --

JUSTI CE SOTOVAYOR: Well, then explain to
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me - -
MR. DUNNEGAN: Okay.
JUSTI CE SOTOVAYOR: -- what's not purposeful
or knowi ng -- what's not purposeful, cul pable conduct,
I f you know there's a patent or -- you can decide

whet her knowl edge includes willful blindness or not, but
it's not nmy issue. If you know there's a patent and you
give the product to sonmeone else to sell, how can you
not be cul pable for it?

MR. DUNNEGAN: Because, Your Honor, if --
you could or you could not be, dependi ng on what your
purpose is with respect to infringenment. |If you had a
| egal opinion which told you that the sale of that
product would not infringe the patenf, t hen you woul dn't
have a purposeful --

JUSTI CE SOTOVAYOR: So you're introducing a
m st ake of | aw defense to know edge. You're saying, |
really didn't know that it was unlawful. | knew that
there was a patent, but | really thought that it wasn't
a legal patent, so | was going to violate what | know
wasn't legal. |s that what you're saying?

MR. DUNNEGAN: Well, not exactly, Your
Honor, because if you're reaching the conclusion that
the product is not within the scope of the clains of the

patent, | don't think that's law. That's fact. The
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reason it's not lawis that -- it couldn't be repeal ed.
It's -- you can't pass a | aw abrogating a patent.

CHI EF JUSTI CE ROBERTS: Well, you're
tal king --

JUSTI CE SOTOVAYOR: Why do you get off the
hook for making a m stake of |aw?

MR. DUNNEGAN: A m stake of law -- generally
you don't get off the hook. What we have here is a
m st ake of fact concerning the scope of the claimof the
patent. Now, granted, under --

JUSTI CE SOTOVAYOR: You woul d never have any
patents enforced under your theory.

MR. DUNNEGAN: Yes, we woul d, Your Honor.
Let's take the situation that there ﬁas a prior
adj udi cation that the direct infringer was directly
infringing. Let's take the situation where there's
going to be advertising which references the patents, as
there was in Grokster and says go infringe it. Let's
take the situation where there's internal docunents at
t he conpany suggesting that there is a purpose to
infringe, as there was in G okster.

CHI EF JUSTI CE ROBERTS: But if you're -- |I'm
sorry. | do not want to interfere with your tine.

MR. DUNNEGAN: No, Your Honor. Pl ease.

CHI EF JUSTI CE ROBERTS: 1'Il wait.
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MR. DUNNEGAN: | f the Court has no further
questions, | would like to reserve ny tine.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Cruz.

ORAL ARGUMENT OF R. TED CRUZ
ON BEHALF OF RESPONDENT

MR. CRUZ: M. Chief Justice, and may it
pl ease the Court:

What ever test that this Court adopts for
I nduci ng infringenent, the central objective of that
test will be to separate cul pable bad actors from
I nnocent corporate behavior actors. And by any neasure,
Pental pha in this case was a cul pable bad actor. In
fact, we've got really extraordinary\testinnny in this
case --

JUSTI CE KAGAN: So woul d you have any
obj ection to an actual know edge willful blindness
standard? Wuld that be all right with you?

MR. CRUZ: | think that is one of nultiple
standards this Court could adopt if this Court were to
adopt actual know edge. | do not think actual know edge
is in the statute, but if this Court were to adopt
actual know edge and conclude also that willful
bl i ndness is a |ong-recogni zed neans of denonstrating

actual know edge, that would support the judgnent.
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JUSTI CE KAGAN: | take it that we would do
that on the basis of Aro I1? W would just say that's
the standard for (c) and that should be the statenent
for (b)?

MR. CRUZ: Respectfully, Justice Kagan, |
don't think that would be an interpretation that is
faithful to the text of 271. There is an enornous
di fference between 271(c) and 271(b). 271(c) includes
t he word knowi ng. 271(b) does not include the word
know ng and your question assunes essentially --

JUSTI CE KAGAN: Well, 271(c) includes the
word knowi ng, you have to know that an item has no
noni nfringing uses. That is a different kind of
know edge than the know edge that me\are t al ki ng about
her e.

MR. CRUZ: Respectfully, in Aro Il what the
Court did and it was, as you know, a splintered majority
in Aro Il where the dissenters flipped back and forth,
but with the particul ar paragraph that addressed the
hol di ng on what had to be denobnstrated, the Court
concl uded that that word knowi ng effectively nodified
both the knowl edge that the nonstaple article had no
noni nfringi ng use and, and that it would cause the
infringenent. That is how the Court read know ng, as
nodi fying everything that follows it in 271(c).
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JUSTI CE KAGAN: And because of the
I nfringenent, but not necessarily that there was a
patent, not necessarily the |l egal effect as opposed to
t he act.

MR. CRUZ: Well, that is necessarily part of
what the Court held in 271(c). And I would agree, this
woul d be a very, very different case if 271(b) had the
word knowing. | nmean Aro in many ways was a much easier
case, but the question is do you have to denopnstrate
that something is know ng and the statute says it nust
be knowi ng, then that is --

JUSTI CE BREYER: How do you say, | am not
certain that willful blindness would support the
concl usi on bel ow. The standard, the\district court or
the trial court said really, negligence, as | read it.
The circuit said deliberate disregard of a known ri sk.
Well, how much of a risk? | mean, the business world
there is always a risk and we are tal ki ng about a
conplicated world, probably quite a |lot of risk. And so
| think that standard would create a great deal of
uncertainty. WIIful blindness has a tradition. So are
you okay with willful blindness and we say we are afraid
they did not do it, i.e., we are afraid, we do not know
what they really meant here and so send it back and do

It again. | amsure you wouldn't be overjoyed. But do
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you think that would be a reasonable result?

MR. CRUZ: | think if the conclusion were to
send it back and do it again, | don't think that woul d
be a reasonable result.

JUSTI CE BREYER: \What are you supposed to
say known risk, sure he says he | ooked at five. And he
says anybody can figure this thing out, all you do is
put the little giznos between the two sides, you know,
and you have an inside and outside and you just suspend
the inside with little bars of sonme kind. | do not know
what, chewi ng gum or sonet hing, and he says anybody
could figure that out, it couldn't possibly be bad. And
so that is their view, but how nuch of a risk, they wll
say little risk, big risk. So you sée why | think we
shoul d send it back. Now you tell ne why that is not --

MR. CRUZ: That is what they argued to the
jury and that's --

JUSTI CE BREYER: | am not saying they are
right in that, | bet they would |ose. But my problemis
do | accept the words deliberate disregard of the known
risk or do | say the nore traditional acconpaninment to
know edge is willful blindness, which for all its
obscurity, at |east has a history.

MR. CRUZ: The jury heard those argunents,

the jury rejected those argunents. The argunent that
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was presented to the jury, although the precise words
wi |l ful blindness weren't used, the argunment that was
presented to the jury was willful blindness argunent.

CHI EF JUSTI CE ROBERTS: How was the jury
i nstructed?

MR. CRUZ: What the jury was instructed was
several things and the jury instructions are at RA 26
and 27. The jury instruction that was used, by the way,
was the nmodel jury instruction that has been used since
1998, has been unchanged and has included largely this
| anguage since 1998 over and over again. That is the
jury instruction we are dealing wth.

CHI EF JUSTI CE ROBERTS: | amstill waiting
to hear what it was? \

MR. CRUZ: It is a conplicated instruction,
so part of what --

CHI EF JUSTI CE ROBERTS: Well, | thought
t here was sone question about that it was so low that it
in effect anounted to a negligence standard.

MR. CRUZ: That is part of the argunment
Pent al pha presents. | don't believe that is accurate.
Number one, the jury was instructed that plaintiff had
to prove by preponderance of the evidence that defendant
actively and knowi ngly aided and abetting the direct

infringement. That is part of the instruction. That
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t hey actively and know ngly.

JUSTI CE Gl NSBURG: \Where are you readi ng
from M. Cruz?

MR. CRUZ: RA 26 and 27. It is the end of
the red brief.

JUSTICE BREYER: | don't think that is the
part they are conpl ai ning about.

JUSTI CE KENNEDY: It is in the red brief,
t he Respondent's brief, page 26, toward the bottomit
says if you find, | have a problemthat | do not know
that they preserved this objection, but let's tal k about
what the standard ought to be. At the bottomit says,
if you find that the soneone has directly infringed a
patent and that the defendants knew 6r shoul d have known
that its actions would induce direct infringenment. So
this means to nme that in order to be liable for an
I nducenent you can be liable if you knew or shoul d have
known. Now, if we can just discuss this for a nonent.
It seems to nme that this is the inportant point in the
case because if you say should have known, then you have
a standard that is less than intentional for inducers.
And that nmeans that every supplier, every business
person that takes a product from a manufacturer has the
duty to inquire and to find out if there is a patent.

And it is a standard that is | ess than intentional and
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that is a very substantial change or a very substanti al
burden to i npose on those who are selling and
di stributing products.

MR. CRUZ: Justice Kennedy, | don't believe
that is correct. Nunber one, we are certainly not
advocating a general burden on all producers to do a
patent search. That is not renotely the position we are
presenting.

JUSTI CE KENNEDY: Well, if you say should
have known, that is the necessary consequence of the
hol di ng.

MR. CRUZ: What | would suggest the inport
of that |anguage is, is to allow constructive know edge.
s to allow essentially willful inndness, whi ch was the
entire way it was argued to the jury.

JUSTI CE KENNEDY: Well, as you say, w |l ful
bl i ndness was never used really until this Court and
this Court has never in a full opinion for the Court
adopted it even in the crimnal context. So can we talk
about knowi ng as opposed to should have known.

MR. CRUZ: The argunment that was presented
to the jury, in closing what trial counsel said and this
Is the trial transcript, page 929 through 31, which is
not in one of the appendixes in front of you.

apol ogi ze for that. But what the transcript says is
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that M. Sham the CEO never told his patent |awyer,

| ook, what we are doing is copying this SEB product.

What he did, | suggest to you, is he set M. Levy up to
fail. He set himup to fail by not telling himhe had
copi ed the product. That was the theory that was argued
as to why they should have known, because this was in
effect a sham that not telling the | awer about the
product, it wasn't an accident.

JUSTI CE KENNEDY: But you're presenting to
us the proposition, | take it, correct ne if | am wong,
that we should wite an opinion that is saying that know
or should have known is the standard for an inducer.

And | question whether that is a wise interpretation and
a necessary interpretation of (b), eépecially as we are
i nformed through (c) as to what (b) m ght nmean.

MR. CRUZ: Justice Kennedy, we are not
proposi ng that, and I would say two things. Nunmber one,
there is an entire instruction on inducenent and there
is also the | anguage | read before that is part of the
jury charge on inducenent. And | don't think the jury
can be presuned to have only listened to one snippet of
the instruction without the entire instruction.

JUSTI CE KENNEDY: |If we are argui ng about
whet her or not you can protect your judgenent based upon

all that's in the record, | think you may have a strong
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point. But | aminterested in what the standard ought
to be. 1'd |like you to know what a properly instructed
jury should be told with reference to know edge or
sonmet hing | ess than know edge.

MR. CRUZ: | would suggest with respect to
t he | anguage knew or should have known, that if there is
not an actual know edge requirenent, which in ny
judgment is nowhere in the statute, then you have to
have sonmething |i ke should have known because | do not
know what you alternative instruct. |If it is not actua
know edge then there is a situation where soneone is
all owed to have constructive know edge.

JUSTI CE KENNEDY: So you're saying that (Db)
shoul d have a | esser standard of culﬁability than (c)?

MR. CRUZ: Absolutely. | don't think the
statute nakes any sense unless (b) is understood to have
a |l esser standard. O herw se, the inclusion of the word
"knowi ng" is given no effect.

JUSTI CE BREYER: The difference, they say,
between (b) and (c) is that (c) applies to a person who
makes sone really special thing that | ooks like a
Japanese kabuki theater costume, and it's actually made
out of metal and it's really -- has a very bizarre
thing, and it is only used -- good use is to do this
i nfringing thing.
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But (b) could apply to sonmebody who makes
plastic shields. (B) can apply that -- (b) could apply
to anybody who nekes anything; is that right?

MR. CRUZ: Justice Breyer, under that
argunment, the statute would be interpreted identically
if the word "know ng" were added to (b). And given that
they added it to (c¢) and not to (b) --

JUSTI CE BREYER: Well, the argunment is that
the words "actively induced" are nmeant to be sonething
greater than know ng, not something |ess than know ng.
Because ot herw se, you're going to hold Al unm num Conmpany
of America, if that still exists, |iable when it nmakes
t hese al um num sheets, because sonmebody uses an al um num
sheet apparently, et cetera. You seé t he problem

It is quite different when you nmake this
wei rd kabuki -1 ooking thing that only has one use,
and they -- and that's why it should be -- it should be
harder to hold that person to contributory infringenment,
not easier.

Now, that's their argunent. \What do you
say.

MR. CRUZ: Justice Breyer, that -- that my
be a reasonabl e policy argument. However, that is also
a reasonabl e policy argunent for nodifying A because

ri ght now, the alum num conpany is |iable under strict
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liability for direct infringenment today.

JUSTICE BREYER: 1'd like to get, really, an
answer from you on Justice Kennedy's question, because
at the nonent | am not worried about your case. You, of
course, are. | understand that.

But the -- | amworried about Alcoa or the
little backyard maker of clay pots, or -- | nean,
mllions and mlIlions of people nmake things that are
used in mllions and mllions of ways. And I amworried
about what kind of burden we are supposed to inpose on
t hem

| see three candidates. One is, you're
|iable if you should have known. Two is, you're |iable
i f you consciously disregarded a -- é ri sk, a known
risk; that is sort of like a -- you know, the Mbdel
Penal Code, sort of. And third is willful blindness.

s there a fourth? And if there is not,
what do you choose anong those three? No, not what you
choose. \What should we choose?

MR. CRUZ: W have suggested three possible
standards to be the rule in this case. The first, the
Court could choose to adopt the standard that was
adopted in Grokster, and we have argued at consi derable
| ength that under the standard this Court adopted in

Grokster, the plaintiffs -- the defendants, rather
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woul d be liable and it would uphold the judgnent bel ow.
That is the broadest standard the Court coul d adopt.

A nmore narrow standard the Court coul d adopt
is that at a mninmum w llful blindness of the patented
I ssue suffices to allow inducenent liability. That is a
nore narrow standard. It would cover a nuch narrower
uni verse of conduct. It would exclude nuch of the
conduct both Justice Breyer and Justice Kennedy are
suggesting. That is the second way this judgnment coul d
be affirmed and a nore narrow rul e.

The nost narrow rul e we have suggested this
Court could adopt is in the limted circunstances when a
def endant deli berately copi es another commerci al
product, at a m nimum that defendanf has an obligation
to ascertain if that specific product has protected U S.
intell ectual property, that it is a very mnor
obligation that is triggered only when you take a
commerci al product on the marketpl ace, reverse-engi neer
it, and copy it, because it is a situation that is
highly likely to be indicative of bad conduct, to be
risking a very substantial infringement of someone
else's IP, and in terns of a | owcost avoi der, one of
the things at footnote 20 of our brief --

JUSTI CE SCALI A: Wait. Before you go --

bef ore you go further, what if you do that, okay? And
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you get an opinion froma |awer, as they did here,
saying you're not violating any copyright or any -- any
pat ent ?

MR. CRUZ: If they had said three words
differently, this would be a very, very different case.
If they had sinply, in talking to their |awer, said:
We copi ed SEB.

JUSTI CE SCALI A: Ckay. You have to tell the
searcher that you copied.

MR. CRUZ: Yes.

JUSTI CE SCALI A: That is part of your test,
ri ght?

MR. CRUZ: If you specifically copy a
product, you have to ook to see if fhat parti cul ar
product is protected by IP.

JUSTICE BREYER: So is that -- is that
anot her standard? Maybe that is an exanple of what it
is to be willfully blind. If, in fact, you go out and
you copy sonmething, it could well be patented, and you
do not tell your lawer, go | ook up this one, that is
willfully blind.

MR. CRUZ: Well, and -- and that --

JUSTI CE BREYER: That is why you say they
are the same. | don't want to put words in your nouth.

MR. CRUZ: Well, the Court could certainly
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craft the rule at least narrowy tailored to the facts
here, which is copying. And |ook, copying is not a

uni que problem It is a serious problem
internationally, with U S. intellectual property being
stol en, copied, and marketed. And if Pental pha were to
prevail, if this Court were to conclude unless you had
actual know edge, you know to a hundred percent
certainty, this violates patent '312, you're inmune from
liability, that decision of this Court would serve as a
r oadmap.

JUSTI CE KENNEDY: You're not inmune from
liability for direct infringement. You're inmune from
liability, under the hypothetical, for actively
i nducing. And that is where there ié a very substanti al
policy difference.

MS. BLATT: But, Justice Kennedy, the reason
in this case why we brought a cause of action for both
direct infringement and active inducing is because the
argunment of Pental pha was their conduct was all
overseas, and so they weren't covered by 271(a). The
entire reason for the inducing strategy is they my well
prevail in another case on saying, we stole your
property overseas so you can't get us for direct
infringenment. And in that instance, inducing is the

only way to get the actual masterm nd. | nean, that was
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one of the phrases Gles Rich used in defense of 271

JUSTI CE KENNEDY: So are you saying that the
standard of know edge woul d be the same for direct
I nfringement as for active inducenent?

MR. CRUZ: | think there is a reasonable
statutory argunent to be nade that it is the sane,
namely, that it is strict liability. W are not
pressing that as the only way to prevail, but | think
there is certainly a reasonabl e statutory argument.

CHI EF JUSTI CE ROBERTS: | ama little
confused about the relationship between know edge and
t he Grokster standard. You think know edge is a nore
favorabl e standard for Petitioner than G okster. You're
willing to accept G okster, but not ﬁﬂlling to accept

actual know edge.

MR. CRUZ: | do, and | wll tell you why.
Because --

CHI EF JUSTI CE ROBERTS: Well, before you
tell me why, do you understand -- it's unfair to ask
you, | guess, but | understood Petitioner to take the

opposite position: That G okster was a nore favorable
standard for himthan actual know edge.

MR. CRUZ: | agree with you that is what
Petitioner said here. M understanding of Petitioner's

position was the same as yours, M. Chief Justice and
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Justice Kennedy, that they are effectively requiring
actual know edge, that that's what their urging is.
JUSTI CE KAGAN: Why aren't you both wrong,
that Grokster didn't deal with the question that we are
dealing with, which was know edge of a patent or
know edge of a copyright, that Grokster dealt with
whet her there was specific intent or whether there
needed to be specific intent to encourage infringing
acts. That is what Grokster was about, an entirely
separate question
MR. CRUZ: Let me answer both your question,
Justice Kagan, and the Chief Justice's question
t oget her.
Gr okster used | anguage aBout pur posef ul
cul pabl e conduct, but it went further. It specified how
you ascertain whether that standard is net, and it said
as shown by other affirmative acts to encourage
I nducenent. Now, in Grokster, part of the argunent
Gr okster made was, we do not know what copyrights are
going to be violated. W do not know what is going to
be -- they made the same argunment Pental pha is making:
We have no idea of any specific copyright that will ever
be infringed. They argued, we do not have actual
know edge of the specific copyrights. And this Court

sai d: That doesn't matter
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JUSTI CE SCALI A: Well, one of the -- one of
the briefs -- one of the amcus briefs in this case
poi nts out that that argument is a |lot | ess plausible in
copyright than it is in -- in patents. It is very easy
to find out whether you're infringing a copyright. It
is very difficult to find out whether you're infringing

a patent, especially in the nodern age of warehouse

patents. | amnot sure that we -- that we want to use
the sane test for copyrights that we use for -- for
patents.

MR. CRUZ: That policy differential -- there

may well be differences between patent | aw and copyri ght
| aw that are inplicated in other cases. Here, what
occurred is an entire commerci al product was copied. It
I's much nore akin to copyright infringenent, where the
entire product was copied and they just changed the
cosnetic features.

JUSTI CE SCALI A2 Well, that's fine. | am
just -- | amjust expressing reservations about your
suggestion that we sinply take G okster whol esal e and
apply it to this situation.

MR. CRUZ: Let nme be -- let nme be clear,
Justice Scalia. | amnot advocating this Court do so.
What | am saying is if this Court were to apply the

Grokster test, we believe we prevail under it, and in
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fact any conparison of G okster to Pental pha, Pental pha
Is clearly the nore cul pable actor. In G okster, the

i ndi viduals violating the copyrights were the ones who
made the choice to directly and deliberately violate the
copyrights and G okster sinply provided the tool to do
so. Here the only bad actor was Pental pha. Sunbeam
Mont gonmery WArd, they had no idea of the infringenent.
Pent al pha was the masterm nd behind the entire patent
violation, and in fact because of its actions procuring
a right to use opinion, by keeping the rel evant
information fromits patent |awer, it lured, it induced
Sunbeam and Montgonmery Ward and Fingerhut into
commtting the bad act.

JUSTI CE KENNEDY: Woul d you say, even though
you -- | think you disagree with this in this case,
woul d you say that there is a reasonable argunment in our
precedent for saying that the standard of know edge
under (b) should be greater than reckl ess disregard?

MR. CRUZ: | do not believe there is in the
precedent. For one thing, reckless disregard is the
standard now. W I I fulness and reckl essness are the
standard right now for enhanced damages and attorney's
fees; and if it were the case that every violation of
271(b) required willfulness or recklessness, it would

al so mean that every violation would qualify for
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enhanced damages or attorney's fees. | don't think
that's consistent with the statutory standard. That's
not the | anguage Congress adopted.

JUSTI CE KENNEDY: All right. Wuld you say
that there is substantial authority for the proposition
that it should -- the state of m nd should be greater
t han "should have known"?

MR. CRUZ: You know, | do not believe there
is. Particularly how "should have known" was used in
this case, A the jury was -- the way the jury was
i nstructed, | would suggest it was effectively a
constructive know edge instruction.

JUSTI CE G NSBURG. They're dealing --

MR. CRUZ: If you | ook af - -

JUSTI CE G NSBURG. They're dealing with a
Federal Circuit decision, they're review ng that
decision, the Federal Circuit had a fornula. It said
standard is deliberate disregard of a known risk. One
thing you nust surely do is to say whether that standard
I's right or wong.

So the Federal Circuit, whatever the jury
found, Federal Circuit said the law is that you are
i abl e under 271(b) if you are deliberately -- if you
del i berately disregard a known risk. |[Is that standard

the right one?
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MR. CRUZ: | agree the Federal Circuit had
t hat | anguage. | would not suggest that standard was
t he wong standard, but what | would say, what the
Federal Circuit in fact did is it applied wllful
blindness. If you look at the cases it cited, if you
| ook at how it in fact interpreted it, although it used
the deliberate indifference | anguage, which I wll
concede was sonewhat confusing in its reasoning. |f you
|l ook at it, it franmed it as whet her Pental pha had
constructive know edge of the patent, and it then cited
wi |l ful blindness cases fromother circuits that focused
It on actively disregarding a known risk and deli berate
avoi dance and consciously avoi ded know edge. All of
that is willful blindness knomﬂedge.\

JUSTICE ALITGO M. Cruz, while we are
certainly interested in what the standard should be.

But in terns of the deposition of this case, maybe you

could help me with this. The -- the instruction to
whi ch there was an objection on, 124A to -- well,
wherever it is in the joint appendix -- was the newer

shoul d have known, right?

MR. CRUZ: Correct.

JUSTICE ALITO And the objection that | see
was that the words "or should have known that their

actions" -- this is 135A of the joint appendix -- should
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have been stricken. So am | right that the only issue
that was preserved is the question whether actual
know edge was required? Because that was the only --
t hat was what -- that was the error, the alleged error
that was identified by M. Dunnegan.

MR. CRUZ: | agree with that entirely.

JUSTICE ALITO So if he is wong on that,
then the judgnment should be affirned.

MR. CRUZ: | agree with that entirely, and
I ndeed we have suggested the central issue, the question
before this Court is, is there a requirenent of actual
knowl edge of the specific patent? And in ny judgnent
there is no reasonable argument fromthe statutory
| anguage that in order to be liable dnder 271(b) you
must specifically know to 100 percent certainty this is
vi ol ati ng patent nunmber 312. That is the issue they

objected. That is the issue that has been brought

before this Court. Is --
JUSTI CE SOTOVAYOR: -- do so, because we
still have to define know edge. |If we accept that

actual know edge can have a different definition, just
not the should have known definition --

MR. CRUZ: Well --

JUSTI CE SOTOVAYOR: Do we have to define

what know edge -- what kind of know edge we are tal king
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about ?

MR. CRUZ: If it is a case that you nust
specifically know the specific patent, it will ensure
t hat unscrupul ous --

JUSTI CE SOTOVAYOR: | agree. W can say
that. But how does it help --

MR. CRUZ: Well --

JUSTI CE SOTOVAYOR: -- the devel opnment of
|l aw for us to sinply say you -- it is not so nuch
knowl edge that you have to know the specific patent by
nunber .

MR. CRUZ: | amgoing to suggest it is a
bi nary choice. It is either actual specific know edge
of the patent, or it is sone fornlof\"should have known"
that allows constructive know edge.

JUSTI CE BREYER: That is where | am At the

monent, the should have known or willful blindness, the

di sregard -- the problem and it seens |like a real
problem is know what, exactly? Well, know there is a
risk. Well, at that point half the country in the

business world is very upset because there is always a

risk.

MR. CRUZ: But, Justice Breyer --

JUSTI CE BREYER: And the other problemis if
you -- as you nove away fromthat and say, no, no, |
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nean a real risk -- | nean a huge risk -- | nean a risk
that in fact, you alnost knew that this was it -- now I
can do it with ny tone of voice, but | need the words to
put in there that are going to cal mpeople's fears that
they are not suddenly going to be held |iable because
there is some fairly small risk of this. So what words
woul d | use?

MR. CRUZ: In this case, you had unusual --

JUSTI CE BREYER: | know this case; | am not
worried about. | am worried about what | said.
MR. CRUZ: Well, let nme suggest what words

you could use to resolve this case. Because --

JUSTI CE BREYER: | do not want to just
resol ve the case. \

(Laughter.)

JUSTI CE BREYER: The reason we took the case
is because there seemed a bunch of standards floating
around. Now | know our interests differ in this matter,
but I woul d appreciate any hel p you can give ne about
what | amthinking nowis words that will quantify the
risk that you had to have known about, a risk; so that
it doesn't |ook |ike some snmall thing that is always
there that | ooks like some giant thing that is pretty
close to actually --

MR. CRUZ: The | anguage that -- that was
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used in Santos was that willful blindness is that when a
party aware of a high probability of a fact deliberately
avoids learning the truth.

JUSTI CE BREYER: Well, |'ve heard about
t hat .

MR. CRUZ: That |anguage woul d enconpass
this case --

JUSTI CE BREYER: Yes, it would.

MR. CRUZ: And it would not bring in
I nnocent actors.

JUSTI CE BREYER: -- ny problem is a high
probability that. You have to be -- you have to
consciously, that is the nodel penal code, that is the
-- you know, torts -- you have to coﬁsciously di sregard
a high probability that this item was patented and al so
meet the other requirements that are part of active
i nducenent. That is what your thought is?

MR. CRUZ: | think that would be an
acceptable test this Court could --

CHI EF JUSTI CE ROBERTS: A high probability
of what? A high probability that you will infringe
this -- a patent or any patent?

MR CRUZ: A -- with respect to what was
happeni ng here, when you copy a commercial product,

there is a high probability that product is protected by
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a patent, and when you engage in what the district court
characterized --

JUSTI CE SCALIA: He is not interested in
what happened here. | nean, we are still tal king about
a general test.

MR. CRUZ: | -- what | would suggest and
that is one of the reasons we proffered the narrow test
that is keyed on copyi ng, because copying of conpleted
commercial products is the nost egregious. |f the Court
I's concerned about unintended consequences, that narrow
rule is the nost narrow rule. Let -- if | could briefly
suggest --

JUSTI CE SOTOVAYOR: Forget the narrow rule.
What do you think the rule should be\to articul ate what
Justice Breyer would |ike?

MR. CRUZ: Wth respect, ny client doesn't
care --

(Laughter.)

MR. CRUZ: -- as long as the result is at
the end, the opinion is affirmed.

JUSTI CE BREYER: | know your client doesn't
care. But still we have to wite this. So what about
t he answer?

To follow it up alittle bit, it is

know edge -- you're famliar with these areas, so you're
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hel pful, and -- and it is a know edge or a known -- or
consciously disregarding a known risk where the risk
consists of a high probability that that itemthat you
are inducing to be produced wll infringe a patent.

MR. CRUZ: | agree that would suffice.

Wth respect to why this Court should not
remand, if | may very briefly make three points. Nunber
one, this case has been going on for 12 years. To
remand for a new trial would drag it on to nore endl ess
litigation for no purpose. The district court observed
bel ow this case was not a close case. It took the jury
109 m nutes to resol ve agai nst Pental pha on every single
ground that was presented to it.

Number two, the jury chafge t hat was sent to
the jury was nore than sufficient under any of these
standards. But nunber three, the alternative argunent
we made, there was a finding of direct infringenent.

That finding of direct infringenent is also supported by
t he damage award and that is an alternative ground to
remand it. Now, in the reply brief Pental pha says,
focuses on the same differential that the Federal

Circuit did between the | anguage of the jury charge and
t he | anguage of the verdict form but the only evidence
the jury had of the number of units sold by anybody was

the stipulation. In their reply brief they say, well,
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there could have been some sold in Canada. That was
| awyer argunent. The only evidence, which everyone
agreed, was the stipulation and if that is true that
supports the damage award.

CHI EF JUSTI CE ROBERTS: Thank you, M. Cruz.

M . Dunnegan, you have four m nutes
remai ni ng.

REBUTTAL ARGUMENT OF W LLI AM DUNNEGAN
ON BEHALF OF PETI Tl ONERS

MR. DUNNEGAN: Five points in rebuttal, |
bel i eve, Your Honor. The first is what should the
standard be with respect to willful blindness. And | do
want to call the court's attention to one sentence in
Gr okster appearing at page 941 of thé opinion. And it
provides, this is worth reading, | believe. |If
liability for inducing infringenment is ultimtely found,
it will not be on the basis of presum ng or inputing
liability, excuse nme, fault, but frominferring a
patently illegal objective from statenments and actions
show ng what that objective was.

Now, in the context of an am cus brief from
the solicitor general in that case suggesting a w || ful
bl i ndness standard, it seens to nme that that |anguage is
a rejection of inputing a willful blindness standard.

JUSTICE ALITO. So you want actual know edge
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of the patent? That is your test?

MR. DUNNEGAN: The test that we are | ooking
for is the Gokster test. |Is there purposeful, cul pable
conduct .

JUSTI CE ALITO. Do you want actual know edge
of the patent?

MR. DUNNEGAN: Yes, Your Honor

JUSTICE ALITO. And that is the issue you
preserved with your objection?

MR. DUNNEGAN: Not precisely. W preserved
ot her issues beyond that. We preserved both the jury
charge by objecting at 135A of the joint appendi x and we
objected to the judgnent as a matter of |aw notion by
making it and saying specifically thére i's no evidence
here that there was actual know edge of the patent
before April 9th of 1998. Now --

JUSTI CE GI NSBURG: And after that date you
admt you -- because you continued to sell the product
to the retailers?

MR. DUNNEGAN: Yes, Your Honor.

JUSTI CE GINSBURG. So after Sunbeam sued,
then you are actively inducing infringenment?

MR. DUNNEGAN: No, Your Honor. At that
poi nt we have actual know edge of the patent and the

anal ysis has to go to what was our purpose. For the
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bul k of that period of time, we had a | egal opinion from
a very conpetent New York City | awer stating that we
did not infringe. And the jury, | guess the second
point | was trying to make is the jury never eval uated
any standard hi gher than new or --

JUSTI CE GI NSBURG. | thought that opinion
was after the first finding of infringement, that you
redesi gned the product and that, the evidence you got
dealt with the redesi gned products.

MR. DUNNEGAN: | believe your timng is
correct, Your Honor. The --

JUSTI CE GI NSBURG: But after just
originally, Sunbeamis suing for infringenment. Sunbeam
notifies Pental pha. At that point, ﬁentalpha i's
continuing to make sales. Is it infringing? 1Is it
actively inducing infringenment.

MR. DUNNEGAN: That is a question of fact,
Your Honor. The jury resolved it against us, but the
point I was trying to make is that for sonme period of
time after that we had a | egal opinion saying we did not
i nfringe and we believe that |egal opinion fromthe New
York City attorney would prevent or should prevent, as a
matter of fact, a finding of purposeful, cul pable
conduct. Now, the second standard | wanted to address

was - -
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JUSTI CE GINSBURG: You admitted there was
pur poseful , cul pabl e conduct when you did not, when you
had the original design and that was, and you were sued
for actively inducing infringenent of that design, by
t hat design.

MR. DUNNEGAN: No, Your Honor. We would
never concede that we were purposefully --

JUSTI CE GI NSBURG: But you think a jury
coul d have found that fromthe facts?

MR. DUNNEGAN: Yes. We are not seeking
judgnment as a matter of law for any clains that arose
after April of 1998 when we had actual know edge of the
patent, only before we had actual know edge of the
patent are we seeking judgenent as a\natter of | aw.

Now, going to the issue of whether willful blindness
could be found by the failure of soneone to tell the
patent attorney that there was a copying --

JUSTI CE SOTOMAYOR: | amsorry. Wiy are you
doing that? | thought that you came in arguing that you
have to have actual know edge of the patent.

MR. DUNNEGAN: Yes, Your Honor.

JUSTI CE SOTOVAYOR: By nunber, and that was
t he conversation we had earlier, and that the patent
covered the scope of your invention.

MR. DUNNEGAN: Yes, Your Honor. That' s our
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primary argunent, but if the court were to adopt wil|ful
bl i ndness as bei ng enough, then | would question whet her
or not sinply not telling the patent attorney what
references were used or even which ones were copied
woul d be enough. Because in that situation, the conpany
has taken an effort to find out what the truth is and it
sinply failed to neet the gold standard in neeting that
obl i gati on.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
The case is subm tted.

(Wher eupon, at 12:14 p.m, the case in the

above-entitled matter was submtted.)
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