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PROCEEDI NGS
(11: 07 a.m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
next this norning in Case 10-313, Talk Anerica v.

M chigan Bell, and the consolidated case.

M. Bursch.

ORAL ARGUMENT OF JOHN J. BURSCH
ON BEHALF OF THE PETI TI ONERS

MR. BURSCH:. Thank you, M. Chief Justice,
and may it please the Court:

I nterconnection is the |ifeblood of |ocal
phone conpetition. That is why, in section 251(c)(2) of
t he Tel ecommuni cati ons Act, Congress guaranteed that
conpetitors would have interconnectidn at the | ocation
and at the nethod of their choosing and at TELRIC rates
i rregardl ess of market inpairnment. The question in this
case i s whether that 251(c)(2) obligation enconpasses
the tens of thousands of existing entrance facilities
t hat even today are interconnecting conpetitive and
i ncunbent networks. And the answer --

JUSTI CE SCALI A: Did you get -- you get
(c)(2) at TELRIC rates?

MR. BURSCH:. Yes, you do, Your Honor. You
get (c)(2) and (c)(3) at TELRIC rates.

And so, the answer to the question presented

4
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is yes, for three reasons: First, because the FCC says
so. And, as the expert agency charged with interpreting
and inplenmenting the Act, that conclusion is entitled to
def er ence.

Second, the FCC s conclusion is consistent
with the plain text of the statute and the inplenenting
regul ati ons.

And, third, the FCC s conclusion is
consistent with the policies enbodied in the Act,
because the practical result of affirmng the Sixth
Circuit opinion in this case is that a conpetitive
carrier, like Sprint for exanple, will be forced to
either charge its customers nore for interconnection or
| ay tens of thousands of duplicate eﬁtrance facility
cabl es, and those are precisely what the Act were
designed to prevent.

I'"d like to start with the Sixth Circuit
opinion -- and, specifically, this is at page 20a of the
Tal k Anmerica cert petition appendix -- because this goes
to the heart of AT&T's position and the Sixth Circuit's
conclusion with respect to the orange plugs and cords
anal ogy. You'll recall that the Sixth Circuit said this
was |ike a situation where a honmeowner had a plug in
their garage and a | ong orange cord extending out to a

park, which the court called the entrance facility, and
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then the conpetitive carrier would be that person in the
par k.

On page 20a of the petition appendix in
footnote 9, about hal fway down, this is the key flaw in
the Sixth Circuit's reasoning: The Sixth Circuit says,
"If you, as the honeowner"” -- that's the -- |I'msorry,
that's the incunbent -- "had said that they may pl ug
into the surge protector, then the big orange extension
cord is just an '"entrance facility.' But, if you had
said they nmust plug into the big orange extension cord,
then the big orange extension cord becones the
"interconnection facility' and, consequently, the park
goers" -- the conpetitors -- "may plug into it."

The problemwith this is that the Sixth
Circuit was wong in that the incunbent doesn't get to
choose where the point of connection is. The statute
and the regulations and the FCC make clear it's the
conpetitor that gets to choose. So, if the conpetitor
chooses the end of the extension cord where it connects
to the CLEC network in the park, then even the Sixth
Circuit agrees with us and the Seventh, Eighth, and
Ninth Circuits that the entrance facility is the
I nterconnection facility.

JUSTI CE KENNEDY: | have just one small

gquestion on that.
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MR. BURSCH: Yes.

JUSTI CE KENNEDY: Suppose that there are two
conpetitors and each of them wants to connect, but each
of them wants to connect at a different point and in a
different way. Mist the incunbent accommpdate both if
they're technically feasible?

MR. BURSCH: Justice Kennedy, the answer is
yes. The statute gives the conpetitive carrier the
opportunity to choose the point and the nethod, all at
TELRI C rates.

JUSTI CE GI NSBURG: Doesn't it say sonething

about feasible? It -- it doesn't -- it doesn't give
free choice entirely. It says -- what are the words?
That the -- the interconnection doesn't have to be put

just anyplace if it's not feasible or it's undue expense
or sonething to that effect.

MR. BURSCH: Justice G nsburg, the statute
and the regul ations make clear that it nust be
technically feasible, but there is an al nost
irrebuttable presunption that when there are already
facilities in place performng that function, that is
technically feasible.

JUSTI CE SCALI A: But you -- you want the
i ncunbent here to -- to build the -- the orange cord and

extend it to wherever you have your sw tching equipnent.
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And what they say is, no, you -- you bring your

swi tchi ng equi pment here; we'll -- we'll allow you to

connect at, you know, the end of our facilities; but, by

God, you -- you nmake -- you nmke your own connection
to -- to the swi tches.

Now -- now, noreover, you're -- you're
maki ng them -- you'll pay them for the orange cord, but

only at TELRIC rates, which are not realistic. Now, why
-- why are they wong and you're right, especially when
you have | egislation, the purpose of which was to
encourage the independent building of new facilities? |
mean, it's clear that the Act wanted these new entrants
where -- where possible to build new facilities, and not
sinply to glomon to the extant facifities of the

I ncunbent s.

MR. BURSCH: Three responses to that
argument, Your Honor. First, this case is about
existing facilities, not about facilities to be built,
al though there's a lot of talk about that. This isn't a
head-on chall enge to the statute or the regul ati ons.

The procedural posture is that this was AT&T trying to
get out of arbitration agreenments that it had for
existing entrance facilities. And so, that's the
posture of our case.

JUSTI CE SCALI A:  Well, but the |ogic of your

8
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case, as you described it, would also require AT&T to
bui |l d out the orange cord.

MR. BURSCH: Right. And -- and two
addi ti onal points, Your Honor, on that. First, they say
this is a |large obligation because we're tal king about
mles and mles. That is not the position that AT&T
took with the FCC when they were commenting on the TRRO
At page 16a of the Mchigan blue brief, in footnote 397
of the TRRO, the FCC acknow edges AT&T' s statenent that
entrance facilities involve very short distances. 1In
addi tion, we have the FCC s regul ation and the Local
Conpetition Order, paragraph 553 --

JUSTI CE SCALI A: Excuse me, excuse ne.

MR. BURSCH: Yes. \

JUSTI CE SCALI A: Extant entrance facilities
| assune they were referring to.

MR. BURSCH: Yes. | believe that's correct,
yes.

JUSTI CE SCALI A: Okay. Well --

MR. BURSCH. They're very short distances.

JUSTI CE SCALIA: Right. But if you ask for
a | onger distance, they would presumably have to build
it.

MR. BURSCH. Well, not necessarily --

JUSTI CE SCALI A: And charge you TELRIC

9
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rat es.

MR. BURSCH: Right, because the FCC has
promul gated in -- in 521, the neet-point obligation,
whi ch i s another way that you can have interconnection.
And that denonstrates two things: First, that sonetines
AT&T as the incumbent is required to build out
facilities, that it's not just a passive obligation.

But, in addition, when they're tal king about
neet point, they say that it's up to State comm ssions
to decide the appropriate and reasonabl e di stance.

So, even if we were presented with the
case -- not this case, but a different case -- where
you' re tal king about what's the appropriate | ength of
the facilities, the FCC has already écknomﬂedged t here
could be sone reasonable limts on that.

And the nost inportant fundanental point,
the fourth point on this, is that Congress already in
(c)(2) said you're going to have interconnection w thout
regard to market inpairnment, and so we're not going to
| ook at the availability of other entrance facilities in
the market. If a conpetitor asks to have this |ocation
and this method and it's technically feasible, they do
get the TELRIC rates.

And the conpetitive carriers would take

i ssue with the presunption that TELRIC rates are -- are
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unfair. You know, the regulations do contenpl ate that
they're going to recover not only their cost but a
reasonabl e profit. And we can di sagree about the
congressi onal wi sdom of requiring rates |like that, but
in the Verizon case, this Court definitively put to bed
t he question of the reasonabl eness of the TELRIC rates.

JUSTI CE BREYER: VWhere would | read this?
As | read the statute, the statute says the cheap system
here is where they provide -- they have a duty to
provide the incunbent interconnection, okay? That
requi res sone physical stuff.

MR. BURSCH: Yes.

JUSTI CE BREYER: Ckay. And they have to --
they -- you have to -- you' re not chérged a lot for
that; there's alimt on what they can charge you for
the i nterconnection.

MR. BURSCH: Correct.

JUSTI CE BREYER: Now, sonebody is going to
have to decide whether if Pacific Tel and Tel is being
tried to forced to connect with Maine, you know, they
have to pay for a wire across country to get the
i nterconnection or not. That seens unreasonabl e.
Across the street, maybe they do.

My candi date would normally be the FCC or

sone regul ator decides that kind of thing, and it's up
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to themto say whether this is or is not what's needed
for interconnection. That would be an intuitive account
| would have, w thout having read the statute in depth.

So, now what do | read to find out how this
works? MWhat is it that distinguishes sonething that is
ridiculous, like ny California exanple, from sonething
t hat makes a | ot of sense, like they' re next door and
have to make 50 feet of wre.

MR. BURSCH: Justice Breyer, if you | ook at
par agraph 553 of the Local Conpetition Order, which
appears at page 27a of the M chigan blue brief --

JUSTI CE BREYER: M chi gan bl ue --

MR. BURSCH: At least that's where it
begins. If you flip over to -- to pége 28a, this is the
second page of the paragraph.

JUSTI CE BREYER: Where -- where -- 28a,

okay.

MR. BURSCH:. Very good.

About hal fway down the -- that paragraph
there, it says: "Regarding the distance from an

I ncumbent LEC s prem ses that an incunbent shoul d be
required to build out facilities for neet-point
arrangenents" -- so, again, this is in the neet-point
context -- "we believe that the parties and State

conmi ssions are in a better position than the comm ssion
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to determ ne the appropriate distance that would
constitute the required reasonabl e accommpdati on for
i nterconnection.”™ So, again --

JUSTI CE BREYER: Ckay. So, it's up to the
State conmm ssion.

MR. BURSCH:. Exactly.

JUSTI CE BREYER: This is the FCC speaking?

MR. BURSCH: The FCC i s speaking --

JUSTI CE BREYER: All right. And the State
comm ssion says -- they say it's up to the State
comm ssion. And the State conm ssion here said?

MR. BURSCH: Well, here, the State
conmm ssion didn't say anything, because we're talking
about existing facilities. There's ﬁo one requesting a
new entrance facility to be built, for exanple, from
Lansing to Detroit. That's not this case. This case is
about the existing facilities.

JUSTI CE SCALI A: M. Bursch, the -- the key
to your case is -- is that an entrance facility is
i nterconnection, right?

MR. BURSCH: Correct.

JUSTI CE SCALI A:  You have to equate those
two -- those two terns.

MR. BURSCH: | do.

JUSTI CE SCALI A: \What do you rely upon to

13
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equate then? Because the -- as | read the regul ati ons,
they -- they use them as separate terns.

MR. BURSCH: Regul ation 51.5 defines
"interconnection" as the nutual -- or, I"'msorry -- as
the linking of two networks for the nutual exchange of
traffic. There is no dispute that an entrance facility
physically links a conpetitive network with an incunbent
networ k; thus, when that entrance facility is used for
t he nutual exchange of traffic, it is providing
I nterconnection. And that's exactly what the FCC has
concl uded.

JUSTI CE SCALI A: Doesn't -- doesn't the
I nterconnection -- doesn't it have to be part of the
i nternal system of the incunbent carfier?

MR. BURSCH. It has to be part of their
network. But in the TRRO, the FCC made cl ear repeatedly
that entrance facilities constructed by incunbents are
part of their network. And so, there's really no
di spute that it can be part of the network. And so --

JUSTI CE KENNEDY: You say that this is a
i nk, and your -- the opposition says that it's a --
that it's transport. |Is that correct?

MR. BURSCH. It is transport. By
definition, interconnection has to include transport

because it involves the nmutual exchange of traffic from

14
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one to anot her.
JUSTI CE KENNEDY: But the -- but the reg
says interconnection does not include transport.
MR. BURSCH. Well, we address that point at
| ength in our reply brief, because AT&T advances that
argument, and it's really a fundanmental m sconception or

m sunder standi ng of the regulation. 51.5 --

JUSTI CE KENNEDY: | have -- I've got it in
front of ne. It says, "This term does not include
transport."” But you -- you say it does?

MR. BURSCH: Yes. Well, the entrance
facilities do include transport. All interconnection
facilities --

JUSTI CE KENNEDY: No, I'&ltalking about --

MR. BURSCH: Yes.

JUSTI CE KENNEDY: -- interconnection.

MR. BURSCH. Right. Wat 51.5 -- | assune
that's what you're | ooking at.

JUSTI CE KENNEDY: Yes.

MR. BURSCH. That -- that goes to a term of
art or a phrase of art, "transport and term nati on of
traffic.” And as the FCC nade clear in its regul ation
51. 701, which is at page 35a of the red brief, what
they're really distinguishing there are the two types of

charges. You have 251(c)(2) interconnection charges and
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you have 251(b)(5) transport and term nation of traffic
charges. And those are two separate concepts.

The interconnection charge runs fromthe
conpetitive network to the incunbent network. The
transport and term nation of traffic charge runs from
t he point of interconnection to the incunbent's end
custonmer, and that's very clear. The Ninth Circuit
specifically acknow edged that point in note 16 of the
Paci fic Bell case. But commpn sense tells you that has
to be right because under AT&T's view, the way they
interpret 51.5, there would be no interconnection
obl i gati on because there's always going to be transport,
a mutual exchange of traffic when interconnection is
i nvol ved.

CHI EF JUSTI CE ROBERTS: |Is that right or --

JUSTI CE BREYER: Do you read --

CHI EF JUSTI CE ROBERTS: |Is there a nutual
exchange of traffic when you' re tal king about
backhaul i ng?

MR. BURSCH. No, there is not, and we don't
take that position. The nutual exchange is when a
conpetitive custonmer talks to an incumbent custoner or
vice versa. Everything else we can call backhauling,
and that's not what's at issue when we're talking about
251(c) (2).
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JUSTI CE BREYER: Can | go back to ny
guestion? Because | haven't gotten an answer.

MR. BURSCH: Yes.

JUSTI CE BREYER: You see, | would think --
you said, well, this is an existing facility.

MR. BURSCH: Yes.

JUSTI CE BREYER: But ny intuition would be
t hat makes no difference whatsoever. You could have
sone kind of nechanismthat connects two conpani es.
Now, half of it is a sinple wire and half of it is bells
and whistles. And so, we have to decide which part is
the part that's necessary for the interconnection and
which part is sonme kind of -- well, I don't know, extra
bell s and whistles, and therefore, s{nce it's not an
I npai rment kind of problem they have to pay full price
for it.

That, again, seens |ike the kind of job that
Congress would | eave up to a comm ssion, but | guess |
want you to tell me: Who's to decide that kind of
t hing, and how do we decide it?

MR. BURSCH: Are you tal king about the
di stance, or what the bells and whistles are--

JUSTI CE BREYER: | don't know what it is.
Often, these things are not distance. Often, a

connection is all kinds of conplex things, you know?
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And some are necessary and sonme aren't. But | can --
can't you imagine with me the same kind of California
problem arising, but it just arises in -- in kind,
rather than in distance?

MR. BURSCH: Well, as far as --

JUSTICE BREYER. MW -- if I'mso far off
base you can't get the question, forget it.

MR. BURSCH. No, not at all, Justice Breyer.

JUSTI CE BREYER: | nean, | m ght not be able
to get an answer.

MR. BURSCH. | think it's a very good
question. And really --

JUSTI CE BREYER: You don't have to think
it's that. \

MR. BURSCH. I'Il take it in tw parts. You
know, again, with respect to distance, in the neet-point
context, the FCC has already del egated in LCO paragraph
553 appropri ate and reasonabl e di stances.

Wth respect to the bells and whistles, it's
really not that conplicated. You' ve got a cable.

That's your entrance facility, you know, typically a
fiberoptic cable. And there's going to be a conduit
that it needs to run through. There m ght be, you know,
risers or spacers with little twisty ties or sonething

simlar to that, zip cords, that will allow the cable to
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be run into a building and up a wall and connect into
the appropriate place. But to the extent those are
i nterconnection facilities, those are necessarily part
of the 251(c)(2) obligation.

And unl ess there are any further questions,
"1l reserve the remai nder of my tine.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

MR. BURSCH:. Thank you

CHI EF JUSTI CE ROBERTS: M. Ml ler

ORAL ARGUMENT OF ERIC D. M LLER
ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG THE PETI TI ONERS

MR. MLLER: M. Chief Justice, and may it
pl ease the Court: \

There are a | ot of statenents by the FCC at
Issue in this case, but I'd like to focus on two
statenments by the commission in its published regulation
and orders that, taken together, resolve the question
presented here. And the first is the conm ssion's
determnation in 47 CFR 51.305(e), which appears at page
5a of Mchigan's brief, that it is the conpetitor, not
t he i ncunbent, that gets to select the point at which
I nterconnection takes place.

Specifically, that regulation says that if

an i ncunbent wants to deny a request for

19
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
i nterconnection, it has -- at a particular point, it has
t he burden of proving that interconnection at that point
woul d be technically infeasible. And that undercuts a
key prem se of the decision below, which was that as
| ong as the incunbent provides interconnection at sone
technically feasible point that it has sel ected, then
It's discharged its obligation, and if the conpetitor
doesn't like it, that's just too bad. They can build
their own facility if they want to interconnect
somewhere else. That's --

JUSTI CE SOTOVAYOR: Counsel, underlying that
question is an issue that | think Justices G nsburg and
Scalia were asking. Technically feasible is different
from economcally ridicul ous or econdnically bur densone.
How does that, "econom cally burdensone” -- does it get
consi dered by anyone so that -- because one coul d
i magi ne, as Justice Breyer said, that a conpetitor could
conme in and say, now, build me the Taj Mahal as an
entrance facility or as an interconnection facility.

So, is there anyone controlling for that latter issue?

MR. MLLER: In ternms of the definition of
"technical feasibility" -- that's a defined termin
section 51.5 of the regulations, and it does not include
econom ¢ consi derations.

Nonet hel ess, as the conm ssion expl ai ned

20
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when it adopted those regulations in 1996 at paragraph
209 of the Local Conpetition Order, conpetitors have an
i ncentive to ask for an economcally efficient nmeans of
i nterconnecti on because they have to pay for it. |
mean, the -- they don't pay as nmuch as AT&T woul d
li ke -- because they're paying TELRIC rates -- but they
do still have to pay for interconnection, so they have
incentive to ask for a reasonable nmethod of it.

And what's at issue in this case, to get to
t he second part of your question, is not --

JUSTI CE GINSBURG: That's why it's only
technically feasible, because the econom c burden is --
I's not on the conpany. It has to provide it at the
place if it's technically feasible, But it doesn't pay
for it.

MR. M LLER: That -- that's right.

CHI EF JUSTI CE ROBERTS: M. Mller, you
began by saying there were two regul ations that disposed
of the case. You got one. What's the second?

MR. MLLER The -- the second is the
comm ssion's determnation in the Triennial Review
Remand Order in response to the D.C. Circuit's remand of
Its previous order, that entrance facilities are,

I ndeed, part of the incunbent's network because the

statutory obligation, of course, is to all ow
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i nterconnection at any technically feasible point within
the i ncunmbent carrier's network.

JUSTI CE BREYER: Where do | find that?

MR. M LLER: That's in paragraph 137 of the
Triennial Review Remand Order, which appears at page 10a
of Mchigan's brief. And in the precedi ng paragraph,
t he conmm ssion traced the history of its definition of
t he dedi cated transport network elenments in the Local
Conpetition Order, its revision of that in the Triennial
Review Order, in which it had said that the facilities
are not part of the network. The D.C. Circuit then
vacated that.

JUSTI CE SCALI A:  \What section are you

referring to? On page 10a? Wiich one is it?

MR MLLER. Well, I've -- |'ve just gone
back to the previous two pages, but it -- 10a is
paragraph 137, where the court says, "In response" --
excuse ne -- where the conmm ssion says, "In response to
the court's remand" -- that's the D.C. Circuit's remand
in the USTA case -- "we reinstate the Local Conpetition
Order of dedicated" -- "Order definition of dedicated
transport.” And that was a definition of a network

el enment that included entrance facilities. So, what the
conm ssion was saying there by its reference back to

that definition --
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JUSTI CE SCALI A:  You -- you do not need to
provi de unbundl ed access under (c)(3) to entrance
facilities, right?

MR. MLLER  That -- that's correct, and the
court of appeals, | think, perceived a contradiction
bet ween saying that this isn't sonething to which you
have to provi de unbundl ed access under (c)(3), but it is
sonet hing that has to be nade avail able for
i nterconnecti on under (c)(2).

And there is no contradiction there because
t hese are separate, independent statutory obligations,
and what's particularly significant about the difference
between the two statutes -- statutes is that (c)(3) has
an inmpairnment test. You only have td make avail abl e
t hose network el enents without which the conpetitor
woul d be inpaired in its provision of service.

(O (2) does not have an inpairnment test, and
that's because Congress recogni zed that interconnection
is absolutely fundanental to any effective tel ephone
conpetition.

JUSTI CE BREYER: So, what's the
definition difference between entrance facility and
I nterconnection facility? How do we know which is
whi ch?

MR. MLLER: If you're referring to the --
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what the -- in the way the comm ssion used those terns
in the --

JUSTI CE BREYER: No, no, |'m not. | want to
know what's the difference. Tell nme in English what the
difference is.

MR. M LLER: An entrance facility --

JUSTI CE BREYER: No, no. | nmean, how do we
know which is which? W see sone big lines and stuff in
it; how do we know which is which?

MR. MLLER: The -- an entrance facility, as
the comm ssion explained in the TRRO, is just the link
bet ween the incunbent's office and the conpetitor's
office. And an interconnection facility is anything --
any part of the network that's being\used for
I nterconnecti on.

JUSTI CE SCALIA: It's a genus and -- and the
entrance facility is the species --

MR. M LLER: It can be.

JUSTI CE SCALIA: -- in your estimtion?
MR. M LLER: It -- it can be when it is used
for interconnection. It could al so soneti nes be used

for other things, but we're tal ki ng about the situation
where the conpetitor wishes to use the entrance facility
for interconnection.

CHI EF JUSTI CE ROBERTS: |I'msorry. Could
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you run that by ne again?

MR. MLLER: The -- the entrance facility is
just the link between the two offices --

CHI EF JUSTI CE ROBERTS: Ckay.

MR. MLLER: -- the incunbent and the
conpetitor.

CHI EF JUSTI CE ROBERTS: Got it.

MR. M LLER: That can be used for a couple
of different purposes, but one of the purposes for which
It can be used is interconnection. And when it is being
used for that purpose, it is appropriately described as
a -- as an interconnection facility.

JUSTI CE G NSBURG: M. Mller, would you,
before you sit down, explain what is\the Governnent's
posi tion when an agency is asked to file a brief? The
Sixth Circuit asked -- invited the FCCto file a brief,
it did, and then the Sixth Circuit disagreed. And there
was sonme suggestion that when an agency files a brief
here in this Court, as opposed to a court of appeals, it
deserves nore wei ght.

MR. MLLER We -- we agree with the view
expressed by Judge Sutton in his dissenting opinion
bel ow, that there really is no reason to distinguish
bet ween am cus briefs, particularly those filed at the

invitation of a court, in the court of appeals, from
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those -- filed here. 1In this case, of course, the
question of --

JUSTI CE SCALI A: But there may be a -- a
reason to give less weight to briefs in this Court,
different fromthe briefs filed with a court of appeals.
And you've taken a different position here on -- on the
I ssue of whether, when backhauling is included, it's
part of the -- it's -- it's part of the interconnection
facility?

MR. M LLER: No.

JUSTI CE SCALI A: | do not think you nade
t hat distinction bel ow about, you know, oh, it is part
where there is back -- where there is not backhaul ing,
but where there is, it isn't.

MR. MLLER: | think our briefs in -- in the
two cases are consistent. Our brief here provides nore
detail in explaining the comm ssion's orders, but in
both cases, we have taken the view, as the conmm ssion
has consistently taken the view since the TRRO, that
entrance facilities don't have to be nade avail able as
unbundl ed el enents for purposes of back haul, but they
do have to be made avail abl e when the incunbent seeks to
use themfor interconnection. And | think this is
precisely the sort of case where --

JUSTI CE SCALI A: Wait. They have to be as
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unbundl ed el enents? | thought they never had to be --

MR. MLLER: No, they -- they --

JUSTI CE SCALI A: -- made avail abl e as
unbundl ed el enents. That's (c)(3).

MR. MLLER: That's right. Then they are --

JUSTI CE SCALI A:  Your argunent here is that
only have to be made avail abl e under (c)(2)?

MR. MLLER  Exactly.

JUSTI CE SCALI A:  Which is not unbundl ed?

MR. MLLER: Right. And it's only for
pur poses of -- of interconnection. And I think this is
precisely the sort of case where deference under Auer is
appropriate, given that you have a highly conpl ex
statute regulating a very conpl ex, dynanic i ndustry, and
so the comm ssion's regulations involve not only the
exercise of --

JUSTI CE SCALI A:  You certainly encourage us
to throw up our hands. There's no doubt about it.

(Laughter.)

MR. MLLER: | -- another way of saying that
woul d be that it's appropriate to recogni ze the
conm ssion's not only policy-nmaking discretion but
technical expertise in the industry that's being
regul ated. And certainly the comm ssion has tried to be

as clear as it can in its regulations, but this is an
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area where sone |evel of inprecision is probably

I nevitable. And I think that's why it's appropriate to

defer to --

JUSTI CE KENNEDY: Well, 1 don't know why --
why it's so hard. | nean, | got out nmy orange cord, and
| --

(Laughter.)

JUSTI CE KENNEDY: But I -- | wasn't sure of
if -- if it was a transport or link. That -- that's ny
concern.

MR. MLLER: Well, | guess | would say maybe

we need to put the difference between interconnection
and transport in concrete terns. It would be the

i nterconnecti on charge which is at TELRIC rates under
252(d)(1). There would be a flat fee for setting it up
and then a flat nonthly fee just for having the |link

t here.

CHI EF JUSTI CE ROBERTS: Oh, conti nue.

MR. MLLER: Thank you. And that's
i ndependent of usage.

Then, separately, each tine a call is made,
there is a charge under 252(d)(2) for the transport and
termnation of the call. And that goes both ways. So,
when the conpetitor's custoner calls the ILEC, the

customer -- the conpetitor pays the ILEC for term nating
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the call and vice versa.

CHI EF JUSTI CE ROBERTS: Thank you,
M. Mller.

M. Angstreich.

ORAL ARGUMENT OF SCOTT H. ANGSTREI CH
ON BEHALF OF THE RESPONDENTS

MR. ANGSTREI CH: Thank you, M. Chief
Justice, and may it please the Court:

In this case, the agency is trying to use an
am cus brief to interpret a few sentences in orders from
years ago to create a new |l egal rule w thout ever going
t hrough a process that would result in judicial review
In fact, in the Triennial Review Orders, where the
agency supposedly announced this nemfobligation, it
assured i ncunbents |like AT&T that it was not altering
its interpretation of the statutory interconnection
duty. And the Governnment correctly concedes here that
before those orders, the Government had never
interpreted the statutory interconnection duty to
requi re conpanies |like AT&T to sell a fiberoptic cable
at TELRIC rates. Yes --

JUSTI CE SOTOVAYOR: Counsel, | know you're
saying that, but everybody's arguing about what the --
what the TRO and the TRRO say or don't say. But | go

behind that and | go -- | think the Governnment's entire
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argument is not based even on those. It's based on the
LCO regul ati ons thensel ves. They've cited two, which is
51. 305 and 51.321. They're not relying on those TRGOs in
their back and forth there; they're relying on the
regul ation.

MR. ANGSTREI CH: Wl |, Your Honor,
actually read their brief differently, and I note that
in the Sixth Circuit, they didn't rely on any
regulations at all. The argunment was entirely based on
par agraph 140.

But going to the regulations, at the sane
time they promnul gated those rules, the governnment did
define interconnection to exclude transport, and when
t hey defended that exclusion -- \

JUSTI CE SOTOMAYOR: So, how do you address

their point that there are two different charges at

i ssue?
MR. ANGSTREI CH: There are --
JUSTI CE SOTOVAYOR: That one -- that
i nterconnection by definition includes transport. It's

hard for me to think of how it doesn't because they've
got to travel from one place to another, so --

MR. ANGSTREI CH:  Your Honor, when the FCC
explained this to the Eighth Circuit, what it said is

there are really three things going on. One is (c)(2),
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is the duty to interconnect at a point, not to provide a
whol e host of facilities that get you to the point, but
literally the duty to interconnect at a specific point
in the world; selected by the conpetitor to be sure, but
that only tells you where interconnection occurs.
That's the point.

The conm ssion then said: Okay, then there
are other obligations in the statute. One of themis in
section 251(b)(5), and that's what obligates the
I ncunbent to accept tel ephone calls that are sent to
that point and to send tel ephone calls through that
point to the conpetitor.

And then, there's the third thing, and this
is directly fromthe governnent's br{ef to the Eighth
Circuit, where they explain that section (c)(2) --

JUSTI CE SCALI A: The Sixth Circuit?

MR. ANGSTREI CH: The Eighth Circuit. W
cite this at -- from 1996, this is the contenporaneous
view of the agency at the time it pronul gated the
i nterconnection regulations. |It's defending those
regul ati ons against a challenge that they are too
narrow. And what the agency says to the Eighth Circuit,
whi ch then deferred to this interpretation, is if
section (c)(2), interconnection, included routing and

transm ssion, (c)(2) would overlap with other sections
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that, one, describe a duty to route and transmt
traffic, telephone calls; and, two, a duty to |ease
facilities that will be used for routing and
transm ssion. Footnote: Those duties are (b)(5) and
(c)(3). To the extent there is a duty to |ease the
facilities, the fiberoptic cables that conpetitors are
going to use to get to the interconnection point of
their choice, that duty has to arise, the comm ssion is
sayi ng here, only under section 251(c)(3).

And we know it doesn't arise under that
section because these aren't things that are bottl eneck
el enments. These aren't things that conpetitors can't
get themselves. Conpetitors are interconnecting today.
Wrel ess carriers, other conpetitors; everyone in the
State of Onhio has since 2005 not been paying TELRIC
rates, and as the am cus brief showed, there has been no
detriment to conpetition. Interconnection is occurring.

And so, what the Governnment is trying to do
here is inpose this | easing obligation under the
i nterconnection duty in a way that never gave AT&T and
ot her incumbents any opportunity to challenge it. They
never explain how it squares with the text and structure
of the statute, with their prior statenents, or why
there's any policy basis for interpreting what they

claimis an anbi guous statute to require TELRIC pricing
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for things that are not bottleneck el ements.

Back in the Local Conpetition Order, Justice

Sot omayor, when they adopted the TELRI C net hodol ogy,

t hey recognized -- this is in paragraph 702 --

I nterconnection services -- that's what they called it
back then -- are bottl enecks, not things that
conpetitors can build thenselves or buy fromthird
parties in the marketpl ace, as the agency has found is
t he case since 2005. They never --

JUSTI CE SOTOVAYOR: Well, now you're reading
limtation into the statute. AlIl the statute says is
you're obligated to provide interconnection services.

It doesn't say howor Iimt it only to things that are
not bottl enecks or things that are bdttlenecks. It just
says you're obligated to do X. And that's what the
agency's sayi ng.

MR. ANGSTREI CH: | understand this, Your
Honor. But if the agency had ever done that through
notice and conment with a rule and published it in the
Federal Register -- which they concede that before 2003
they hadn't done that as to entrance facilities -- and
they claimthey had no occasion to address the
question -- and then in 2003 we get a single sentence in
a paragraph of an order where there was no notice they

were considering interconnection duties, no publication
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of a new regul ation, no publication -- nothing that
woul d have, you know, told AT&T and ot her incunbents you
shoul d seek judicial review of this if you think it's
wWr ong.

And now we're being told 8 years |ater that
when they said "facilities" in that paragraph, they
meant entrance facilities. And we're being told 2 years
| ater when they said "interconnection facilities," that
t hey nmeant entrance facilities, even though when they
wer e asked that question by the Sixth Circuit they said
we didn't define that term And M. MIler mght want
to say they' ve just said a little bit nore now, but
they've said sonething radically different.

JUSTI CE SOTOVAYOR: | --\in that regard, in
all of these years, are -- you nean to tell nme there is
no ot her incunmbent that has provided interconnection
services at an entrance facility and charged TELRIC
rates?

MR. ANGSTREI CH: Prior to 2003 and 2005,
when there was an unbundling rule in place -- and the
comm ssi on had al ways recogni zed when it established
t hat unbundling rule in 1996 that conpetitors woul d use
unbundl ed transport facilities to connect to incunbent
switches, so to connect to those interconnection points.

And, sure, prior to 2005 when the unbundling rule was in

34
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official

pl ace, conpetitors would | ease these facilities and pay
TELRIC rates and use themto get to the interconnection
poi nt, but there was never during that tinme any
statenment that even if there was no inpairnent, section
251(c)(2) would require the exact same thing to get to
t he interconnection point.

JUSTI CE SCALI A: What happened to the
unbundl i ng rul e?

MR. ANGSTREICH: It got -- it was gotten rid
of. It doesn't exist anynore. So, now AT&T has said
t hose things you used to buy under the unbundling rules,
we don't have to sell themto you at TELRIC rates
anynore. We have a tariff. W've always had a tariff.
We'll sell themto you at just and réasonable rates
under the tariff. You can build them yourself, as
conpetitors and wireless carriers are doing. You can
buy themfromthe third parties that build them and
advertise their offering of them

But what you can't do is say all of a sudden
that the interconnection duty had always required the
exact sane thing as the unbundling duty, at |east not
wi t hout goi ng through a rul emaki ng where you | ay out
your policy grounds.

JUSTI CE SCALI A:  Why was the unbundling rule

abandoned?
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MR. ANGSTREICH: It was abandoned because
the record evidence showed unanbi guously t hat
conpetitors don't need these things fromincunbents.

JUSTI CE SCALIA: It's not a bottl eneck?

MR. ANGSTREICH: It's not in any way, shape,
or forma bottleneck. And | guess that gets to the
second point |'d make, which is that, again -- and |
don't think they rely on the regulations, Justice
Sot omayor, and they've never -- and the Governnent
concedes in footnote 6 that the regul ati ons thensel ves
don't get themto where they want to go. They need
t hese statements they made in 2003 and 2005. And even
I f you credit their new position that when they said
facilities and interconnection facilfties, t hat was j ust
an i nprecise way of saying entrance facilities, those
statenments don't get you to the rule that they're
endor si ng.

What the agency actually said is that
conpetitors will have access to these facilities -- and
l et's pretend that nmeans entrance facilities for the
time being -- will have access to entrance facilities at
cost-based rates to the extent that they require themto
I nterconnect, and that's paragraph 140 of the Triennial
Review Order and -- remand order, and they said the sane

t hi ng, although they used the word "need," not
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"require."

JUSTI CE SCALI A: Which is (c)(3).

MR. ANGSTREICH: Well, | think the point is
what they -- this is why we think the right readi ng of
those statements is that the facilities they're
referring to are things they actually do require and
need, which are the things inside AT&T buil dings that
they can't replicate, that it's strange for themto have
said you're going to get these facilities you require,
but to have neant sonething that they don't in fact
require.

But even if you want to read, again,
facilities and interconnection facilities to nean
entrance facilities, the rule that tﬁey're endorsing --
and, you know, M chigan now wants, if it's in the ground
we have to provide it; if we'd have to build it, we
don't have to provide it. It's the first time we've
heard of that in the scope of this litigation. The
Governnent seens to only be willing to -- to tal k about
t hose few facilities that had been gotten under the old,
now gone unbundling rules, but that's not the
di stinction that the comm ssion drew when it said this
thing that's supposedly inposing an obligation on AT&T
and other conpanies. It limted it to those things that

conpetitors require.
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JUSTI CE SOTOVAYOR: But that's -- that's

(c)(3).
MR. ANGSTREI CH: But that's what --
JUSTI CE SOTOVAYOR: (C)(2) says you just --
you have to. It inposes an affirmative obligation to
provi de interconnection -- an interconnection.

MR. ANGSTREICH:. Well, it inmposes an
obl i gation, Your Honor, to provide interconnection at a
point -- it's at a point within our network.

JUSTI CE SCALI A: Excuse nme. That's your
point, | thought. | thought it is precisely your point
that it is (c)(3) rather than (c)(2).

MR. ANGSTREICH: Well, that's -- ny point
is, yes, if there is a facilities Ieésing obligation, it
has to exist under (c)(3). That's absolutely right,
Justice Scalia, that -- we think that's the right
reading of the statute, we think that's what the FCC
told the Eighth Circuit, we think it's what the FCC said
in the Local Conpetition Order.

JUSTICE BREYER: | don't -- what | --
there's no way for you all to go to the FCC and deci de
what part of this thing is -- or any State regul ator,
what part of it is -- part of what's necessary to
facilitate interconnection and what part of it is really
providing the work primarily of the -- sinply
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transporting services?
MR. ANGSTREI CH
JUSTI CE BREYER:
sonet hi ng el se?

MR. ANGSTREI CH

di spute --
JUSTI CE BREYER:
MR. ANGSTREI CH
JUSTI CE BREYER:
say, on the basis of what,

to say on the basis of the statute,

word "interconnection"?

MR. ANGSTREI CH
deci ded that the FCC in that
obl i gati on.

JUSTI CE BREYER:
MR. ANGSTREI CH
JUSTI CE SCALI A:

it was conceded that -- that

(c)(3). I

necessary under

on the basis --

Your Honor --

Vhat part is doing

There's really no

There's no way to do that?
No.
Okay, so a judge has to

t he judge has
whi ch just uses the
The M chi gan conm ssi on

par agraph 140 created this

Yes. But the -- the --
That's wrong.

Excuse ne. | -- | thought
none of this is -- is

t hought that's what the

Ei ghth Circuit said and which is why they elimnated the

unbundl i ng obligation under
MR. ANGSTREI CH
right, Your Honor.

JUSTI CE SCALI A:

39

(c)(3).
That's -- that's absolutely
So, it is accepted by both
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sides, | think, that this is not necessary.

MR. ANGSTREI CH: That's right, and because
it's not necessary, you can't read, as the governnent
tries to, belatedly, years after the fact, those
statements in their orders from 2003 and 2005, those few
statenments in these matchi ng orders --

JUSTI CE BREYER: It doesn't hel p because
it's a network element if it's in (3), and what this is,
is sonething that's going to be needed to -- to
i nterconnect. If it's -- if it'sin-- if it's in the
first one. And | don't know which is which, and I
gat her that sonetines it would be tough. And what
courts use to do with the 1 CC when they got into this
kind of situation is a doctrine calléd primary
jurisdiction, and they'd ask them for a brief. All
right? So, if that's what we' ve done hypothetically, we
have the brief.

MR. ANGSTREI CH:  Well, Your Honor --

JUSTI CE BREYER: Now, why don't we have to
follow the brief?

MR. ANGSTREI CH: Because the brief here
doesn't do what a decision on a primary jurisdiction
referral would do, which is square what the agency is
doing with the text and structure of the statute with

prior statenents that contradict --
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JUSTI CE SCALI A: Do you agree that it has to
be needed to interconnect?

MR. ANGSTREI CH:  Your Honor --

JUSTI CE SCALI A: The whol e problemhere is
it doesn't have to be needed to interconnect.

MR. ANGSTREI CH: Qur --

JUSTI CE SCALIA: It has to be needed under
(c)(3), but under (c)(2), it's -- it's up to the -- to
t he new conpany to say | want to interconnect here; and
-- and the incumbent cannot say, oh, no, you -- you
don't have interconnect here; you can interconnect
somewhere el se

MR. ANGSTREI CH: That -- Your Honor, that's
absolutely right, Justice Scali a. Tﬁey get to pick a
point. The point has to be within our network. Rule
51.305 identifies a series of illustrative points, al
of which exist inside AT&T buildings. And that's what
t hey' ve done. They've picked a point --

JUSTI CE SOTOVAYOR: But wait a mnute. Does
-- don't the regulations now and the comm ssion's TRO,
et cetera, say that an entrance facility is within your
networ k? You haven't chall enged that.

MR. ANGSTREI CH:. We do disagree. | nean, at
the time of the Triennial Review Order, they said it was

out si de of our network.
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JUSTI CE SOTOVAYOR: And it's now they --

MR. ANGSTREI CH: That's when they al so
supposedly adopted this rule. So, sonehow, this rule
t hey' ve adopted has to coexist with the notion that
these things are outside of our network. But in or out,
| think it's inmportant to recognize they're not
claimng --

JUSTI CE SOTOVAYOR: |If they're in your
network --

MR. ANGSTREICH: Pardon nme. | think -- if
you have the Network Engi neers' brief, figure 4 on page
19, | think it does a very good job of illustrating what
it is we're tal king about.

JUSTI CE SCALI A: Like orénge wires and such?

(Laughter.)

MR. ANGSTREI CH: They draw them in bl ack,
but yes.

JUSTI CE SCALI A:  In bl ack?

JUSTI CE SOTOVAYOR: Figure 4.

MR. ANGSTREI CH: Figure 4 on page 19. What
the conpetitors in this case and M chigan have |ong said
is that the conpetitor has picked as its point of
I nterconnection a point inside the box on the right
| abel ed | ncunbent Local Exchange Carrier Central Ofice.

And then they need sone fiberoptic cable to bridge the
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gap to that interconnection point. That's how Judge
Sutton understood it in dissent. That's how Judge
Bat chel der understood it in the mpjority.

And all the interconnection duty talks
about, all any of the interconnection regulations talk
about, is letting the conpetitors pick that point. How
they get to the point is up to them

JUSTI CE BREYER: That's not what the statute
says. The statute says the carriers have a duty to
provi de i nterconnecti on.

MR. ANGSTREI CH: Ri ght .

JUSTI CE BREYER: Now, in carrying out a duty
to provide, you say that's just picking a point.
Sonmebody coul d equally well say, no,\it's a duty to
provi de nmeans to get to the point. Now, either of those
seem equal Iy consistent with the | anguage.

MR. ANGSTREI CH:  Your Honor, there's nore
| anguage that | think forecloses those interpretations.
[t's not just the duty to provide interconnection. It's
the duty to provide interconnection for the conpetitor's
facilities and equi pnent --

JUSTI CE BREYER:  Yes.

MR. ANGSTREICH. -- at a point within the
I ncunbent's network. Nothing in that statutory | anguage

says that the duty is to provide the conpetitor with the
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facilities and equi pnent --

JUSTI CE BREYER: No, it doesn't say that,
but it doesn't say the opposite. And, therefore, you
m ght have an agency reasonably deciding that to provide
-- to fulfill that duty, you nust provide equi pnment
reasonably necessary to allow the conpetitor to connect.
That's equally sensi bl e.

MR. ANGSTREI CH: And, Justice Breyer, you
m ght have an agency that did that.

JUSTI CE BREYER:  Yes.

MR. ANGSTREI CH: We don't have an agency
that did that.

JUSTI CE BREYER: Apparently, you have an
agency that never really said one may or the other.

MR. ANGSTREI CH: And that neans that
M chi gan was wrong when it thought that the agency had
said it, and the Sixth Circuit was right when it agreed.

JUSTI CE SCALI A: Well, it used to say the
other. You -- you contend it used to say the other, and

it has never, by proper nmeans, gainsaid its prior

position.
MR. ANGSTREI CH: That's correct, Justice
Scal i a.
JUSTI CE BREYER: | don't see what the
other -- | didn't hear anything that said they said the
44
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other. They've said when you have wires and you're
using the wires for comuni cation, then they don't fall
outside this; that's true. But if you' re using themfor
i nterconnection, and they're necessary to use for
I nterconnection, maybe it does fall inside this. |
don't --

MR. ANGSTREI CH:. Well, Justice Breyer
again, we point you to their definition of
"interconnection” where they excluded transport from
I nterconnecti on and explained to the Eighth Circuit's --
you know - -

JUSTI CE BREYER: Excl uded -- they excl uded
transport -- all transport to the point of
i nterconnecti on, where you could not\provide t he
facility to interconnect unless you had the transport?
s that what they did?

MR. ANGSTREI CH: What they said is --

JUSTI CE BREYER: Did they do that? Yes or

no? | bet the answer is no.
MR. ANGSTREI CH: What they -- | -- Your
Honor, | just -- | don't think you're describing it in

the way that consists --
JUSTI CE BREYER: All right.
MR. ANGSTREICH: -- conports with the

| anguage of the Act.
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What they said is a duty to |lease facilities
that will be used for routing and transm ssion of
t el ephone calls to the point, that's (c)(3). That's not
part of the interconnection duty. When they contrasted,
in their Local Conpetition Order, paragraph 172, they
said what interconnection does is it |lets the conpetitor
pi ck the place where they're going to drop the traffic
off. But it is section (c)(3) that lets the conpetitor
say: |'d prefer to use incunmbent facilities at TELRIC
rates to get to that point.

They have made that very distinction. But
what they're trying to do through their am cus bri ef
here is to turn (c)(2) into a facilities |easing
provi si on.

Now, again, we don't think this Court needs
to say that they could never have pronulgated a rule
with reasons that would get you there, but they've never
done it. |If they had done it, we would have had the
opportunity to seek judicial review. They would have
had to explain thenmselves. W' ve never had that
opportunity.

When they've said -- put, you know -- |
think it's inportant, when they put out these sentences
in the Triennial Review Order and Triennial Review

Remand Order that supposedly told us of this new
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obligation, they never asked for notice about this, even
t hough, in their notice of proposed rul emaking, they
said, should we get rid of entrance facilities under
(c)(3)? They didn't say, and if we do, what woul d that
mean for (c)(2)? They didn't ask the question.

JUSTI CE SCALI A: | thought they said,
nor eover, that they were not anmending (c)(2),
specifically.

MR. ANGSTREI CH: That's exactly right. In
the orders thensel ves, they assured AT&T and ot hers that
they weren't changing anything with regard to (c)(2).

JUSTI CE BREYER: But there are -- there are
cases, | think, in primary jurisdiction where what a
district court has done, anyway, is fo hol d the case
while the 1 CC went and had a proceeding. And |I'm sure
that hasn't been used in a long tine.

MR. ANGSTREICH: No, that is still used,
Justice Breyer

JUSTI CE BREYER: It is?

MR. ANGSTREICH: But |I'd point --

JUSTI CE BREYER: Well, maybe this is the
case for it.

MR. ANGSTREICH: Well, | don't think
there's -- and I'd point to this Court's decision by

Justice G nshurg in Northwest Airlines v. Kent, 510 U. S.
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355, where this Court said: Nobody has asked us to
I nvoke the doctrine of primary jurisdiction; we're not
going to do it; instead, we will adopt an interpretation
of the statute that will suffice for the purposes at
hand. And as the Court |ater recognized in Brand X,
that |l eaves it open to the agency, in a rulemking, to
actually do the work that, as Justice Scalia noted, the
agency has never done here.

And so. It's -- rather than inposing
sonmet hi ng through a conbi nati on of am cus briefs and
statenents that don't actually set forth the rul e that
the agency is trying to defend here, we'd have a real
rul emaki ng --

JUSTI CE SOTOVAYOR: | .

MR. ANGSTREICH: -- and a chance --

JUSTI CE SOTOVAYOR: | guess the problemI|'m
having is that you tell me on the one hand that up
until, what, 2005, you were always paying the cost plus
profit rates, the TELRIC s rates, for interconnection at
a -- at an entrance facility.

MR. ANGSTREI CH: That's not quite right,
Justice Sotomayor. Up until 2005, conpanies |like Talk
America were allowed to get both the actual physical
linking at TELRIC rates and the transport facility at

TELRI C rates, but under two separate statutory
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provi sions. They were getting the transport facility
under (c)(3); that's gone away. They were getting the
| i nki ng under (c)(2).

Now, there were other conpanies |ike
w reless carriers. They were getting the linking at
TELRI C rates under (c)(2), but they were paying full
freight for the transport, because they have never been
al l owed to get unbundled network elenents. So, this
notion that there's going to be a price increase to
wireless carriers is a fiction.

But what -- so, conpetitors were doing two
t hi ngs under two provisions. One of those has gone
away. And it was only after it went away that anybody
rai sed this notion that maybe that tfansport facility
had al ways been required under (c)(2) also. But that's
not hi ng the comm ssion has ever done in a rul emaki ng.

It never did that in the proper way in the
Triennial Review Order or the Triennial Review Remand
Order. As Justice Scalia noted, it assured AT&T and
ot her incumbents that it wasn't changing the law. Wen
It published things in the Federal Register, which is
where it's supposed to publish substantive rules, it
i dentified specifically the elimnation of entrance
facilities as unbundl ed network el enents, and said not a

word about any continued duty to provide them under
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section --
JUSTI CE SOTOMAYOR:  Well, it didinits
footnotes. It said -- that's what the whole dispute is
about, which is we're not changing the obligation to

provi de interconnection services. So, it said it

clearly.
MR. ANGSTREICH: It -- it said it --
JUSTI CE SOTOVAYOR: Its view --
MR. ANGSTREICH: -- but then the question,
Justice Sotomayor, is: Well, what was that obligation?

And t he government concedes in footnote 6 that prior to
maki ng those statenents, it had never interpreted that
obligation to include the duty to | ease that transport
facility. It clainms the question ne&er cane up because,
while it was an unbundled elenent, it didn't matter.

Now, | think it's quite telling that while
it was an unbundl ed el enent and we were having 10 years
of litigation about what the right standard is for an
unbundl ed el ement, nobody even thought to say: By the
way, all of this litigation is beside the point with
respect to the use of these facilities when we attach
themto an interconnection point.

JUSTI CE SCALIA: The Eighth Circuit's
deci si on woul d have been unnecessary and the revision of

the rul e?
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MR. ANGSTREI CH: Exactly, Justice Scali a.
It's very strange that no -- | mean -- and | think from
the fact that nobody thought to say it comes to what we
vi ew has happened, is that this is a rear-guard effort
to preserve TELRIC pricing for things that the
conm ssion has said should no | onger be avail abl e as
TELRIC -- at TELRIC pricing.

JUSTI CE SCALI A: Maybe the commi ssion didn't
li ke the Eighth Circuit's decision.

MR. ANGSTREICH: | -- | think it's probably
a fair statement that the conm ssion does not |ike the
deci sions vacating its unbundling rul es, but
nonet hel ess, that's what happened, and the new rul es get
rid of this elenent. \

Agai n, what the M chigan conm ssion found
was that the FCC had specifically determ ned that there
is a |l easing obligation under (c)(2). That never
happened. The Sixth Circuit was right about that.

There is no | easing obligation that the conm ssion has
ever established.

I think, Justice Breyer, to go back to your
gquestion, whether they could do it is a separate
question. | don't think they could. | think we have an
i ncredi bly good chance to prevail if they were to ever

promul gate such a rule, but they never did it. They
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said things directly to the contrary.

JUSTI CE BREYER: It all didn't matter
because, in fact, they got the TELRIC rates under (c)(3)
until they changed the inpairnent part?

MR. ANGSTREI CH: Ri ght .

JUSTI CE BREYER: So, who cared? And now
after that, they care.

MR. ANGSTREI CH: Right, they care.

JUSTI CE BREYER: And now -- now -- now the
ot her side cares, of course. And so, now -- now we're
faced with a situation where they're just putting this
in the brief for the first time, but they can't base it
on anything the comm ssion actually did?

MR. ANGSTREI CH: That's éxactly right. And
I f the comm ssion had actually --

JUSTICE BREYER: And I'mglad it's right
because | don't know what |'mtal king about.

(Laughter.)

MR. ANGSTREICH: [I'mglad -- I'"'mglad we're
at | east agreeing with each other, Justice Breyer.

But -- and | think that really is the key adm nistrative
| aw poi nt here, is that if the agency in the Triennia
Revi ew Order or Triennial Review Remand Order had
actually said what they say in their brief, we never had

occasion to consider this question before. Now we're
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considering it, and here is why we think it's
appropriate to read (c)(2) to inpose |easing.

And despite the fact that, you know --
again, the conm ssion clainms that the statute's
anmbi guous. They'd need a policy reason why it's
appropriate to read this anbi guous statute to require
TELRIC pricing for things that third parties are
actually investing in and selling at marketpl ace rates,
why it's appropriate to undercut those third-party
busi ness nmodels with this TELRIC pricing for sonething
the conpetitors can and are building thenselves, third
parties are selling --

JUSTI CE SOTOVAYOR: | f we accept their
policy argunents, what does that do fo your main
argunment ?

MR. ANGSTREI CH: I --

JUSTI CE SOTOVAYOR: Because | think they've
explained it to ny satisfaction why this is necessary
because (c)(2) requires interconnection. Congress has
made a judgnent that interconnection is the nainstay of
conpetition in this area. So, if | accept that --

MR. ANGSTREI CH: W th due respect, Justice
Sot omayor, | don't think they've made that policy claim
here, and in particular this is not a case about whet her

i nterconnection is going to occur.
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Conpetitors and wireless carriers are
pi cking their points of interconnection. They are
i nterconnecting today. They have been doing it. And
wireless carriers never had TELRIC priced transport
facilities, and yet they're interconnected. Conpetitors
in nearly a dozen States that have addressed this issue
and di sagreed with M chigan and agreed with the Sixth
Circuit are interconnecting today using their own
facilities, using third-party facilities. And when they
conme to AT&T and say we'd like to plug our facility into
this point, AT&T says, absolutely, and does the work
necessary to get those two things connected.

JUSTI CE SCALIA: It doesn't say it that
happily. It really doesn't. \

MR. ANGSTREICH: You're right. It
certainly --

JUSTI CE SCALI A:  Well, okay.

MR. ANGSTREICH. It's -- it's an inposition
on AT&T. But the notion that in any way, shape, or form
the price of the cable will alter the interconnection of
t el ephone networks is sinply false. Yes,

i nterconnection is an inportant policy, and Congress
said we have to provide it at points within our networks
sel ected by conpetitors. And we do that.

But Congress didn't say, and the FCC has
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never said, that we also have to provide them whatever
It is that they want to use to get to that point. And
there really is -- and | think sonme of the questioning
pul l ed that out, though they want to say | think because
t he Government won't endorse the absolute position the
Petitioners were taking in their opening briefs, that
this is only about things that used to be ordered as
unbundl ed el ements or things already in the ground.

But their position, their interpretation of
the statute has no stopping point. It would cover
anything a conpetitor m ght ever want to use to get
t el ephone calls to the interconnection point. And
t hey' ve never defended that Ilimtless reading. And if
t he agency ever wanted to adopt it, ﬁe woul d chal | enge
it. And as |'ve said, | like our chances, but until
they do it, Mchigan was wong to conclude that the
comm ssion had done it, and the Sixth Circuit was

correct to reject that.

If there are no further questions, "Il sit
down.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Bursch -- Bursch, you have 4 nm nutes
remai ni ng.

REBUTTAL ARGUMENT OF JOHN J. BURSCH

ON BEHALF OF THE PETI TI ONERS
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MR. BURSCH: Your Honors, everything you
heard in the last 30 mnutes is prem sed on the idea
that the FCC is doing sonmething new and that there was
never a pronul gated regulation. That is denpnstrably
fal se.

If you turn with me to page 32a of the red
brief, this is the FCC s regul ation, pronulgated all the
way back in 1996, which defined the scope of the (c)(2)
i nterconnection obligation. [It's 47 CFR 51.321. And
this goes directly to the points that Justice Sotomayor
was maki ng.

On page 32a, the FCC says that an incunbent
must provide interconnection at a particular point upon
a request by a tel ecommunications cafrier, such as a
conpetitor. "Technically feasible nmethods" -- this is
in sub (b) -- "include, but are not |limted to" -- and
they give two exanples: collocation and neet points.
But this isn't the be-all-end-all of interconnection
obligations. These are exenplary.

To take an anal ogy, assunme you had a high
school cafeteria, and the school board said you have to
provi de vegetables to students when they ask for them
and you have to give themthe vegetable that they ask
for; those include broccoli and green beans. And they

don't say anything else. Then you have a separate
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obligation in (c)(3), and the school board says until we
see that the kids have enough nutrition, you nust give
them peas. That's entrance facilities unbundl ed under
(c)(3).

So, sone time goes by, and the school board
says, okay, the kids are getting enough peas; we're
going to w pe away that second restriction, but the
initial restriction, the obligation in 321, is still
there; and if a student asks for peas, it's within the
scope of 321 because broccolis and green beans were
representative exanples, and peas are another one. And
that's where entrance facilities fit.

JUSTI CE SCALI A: Why did they fight the
Eighth Circuit litigation? Wy did . | mean, it --
you're telling ne it made no difference whether (c)(3)
all owed themto do what they wanted to do and what the
Ei ghth Circuit said they couldn't do, right?

MR. BURSCH. The prem se -- no, that's
i ncorrect, Your Honor, because if you have an entrance
facility under (c)(3), you can use it for nore things
t han you can under (c)(2) because under (c)(3) you can
have it for backhauling and still get TELRIC rates.
Under (c)(2), you're limted to interconnection. So,
it's a different question.

But the idea that sonmehow t he FCC can - -
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JUSTI CE SCALI A:  Very slightly different.
That's not that big a deal.

MR. BURSCH: Backhauling is a big deal to
conpetitors. And so, to say that they did sonmething new
in the TRROis wong. And to prove that point, if you
| ook at the comments --

JUSTI CE SCALIA: Incidentally, where do
you -- where do you get that backhauling restriction
fronf

MR. BURSCH: The backhauling --

JUSTI CE SCALI A: Yes, yes. The --

MR. BURSCH: Fromthe TRO and the TRRO, and
t he FCC di scussed that distinction in the Sixth Crcuit
briefing at pages 6 to 7. So, this {sn't anyt hi ng new,
ei t her.

So, the fact that this is not sonething new
i s denonstrated conclusively by coments in the TRRO
proceedi ngs from Bell South, which is now an AT&T
subsidiary. And Bell South says, at page 59 of its
comments, fully recognizing the obligation that went al
the way back to 1996 in reg 321: Because entrance
facilities may be required for interconnection purposes
and Congress explicitly enacted provisions that govern
carrier obligations to provide interconnection in

251(c)(2), it was altogether reasonable for the
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comm ssion to exclude these network elements froma
definition of |ILEC dedicated transport intended for
unbundl ed access under 251(c)(3).

So, even incunmbent carriers knew what the
FCC was doing in paragraph 140 of the TRRO, and there
was not hi ng new t here.

One other small point with respect to the
Net wor k Engi neers' map. This entrance facility right
here on page 19 already exists. W're talking about
existing facilities. And it's true, as the Sixth
Circuit said, that if the point of interconnection is
here at the ILEC switch, then that's where
I nterconnection takes place, and this entrance facility
is -- is truly providing transport, ﬁot i nt erconnection.

But when a conpetitive carrier chooses its
own switch as the point of interconnection, this is the
end of the AT&T entrance facility, then interconnection
takes place there. And even in the Sixth Circuit's
view, that entrance facility is interconnection under
(c)(2). And as Congress has said, that's the obligation
that is imutable because it is so inportant,
fundamental to conpetition.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.

MR. BURSCH:. Thank you
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(Wher eupon, at 12:05 p.m,

above-entitled matter was submtted.)
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