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PROCEEDI NGS
(10:19 a.m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
first this norning in Case 10-277, Wal-Mart Stores v.
Dukes.

M . Boutrous.

ORAL ARGUMENT OF THEODORE J. BOUTROUS, JR.
ON BEHALF OF THE PETI TI ONER

MR, BOUTROUS: M. Chief Justice, and may it
pl ease the Court:

The mandat ory nationw de class in this case
was i nmproperly certified for two fundanental reasons.
First, plaintiffs failed to satisfy Rule 23(a)'s
cohesion requirenents as refl ected iﬁ the commnality,
typicality, and adequacy requirenments of the rule.
Second, plaintiffs' highly individualized clains for
nmonetary relief failed to satisfy Rule 23(b)(2)'s
requi rements for certification of a mandatory
non- opt - out cl ass.

Regardi ng Rul e 23(a), because the
plaintiffs' clains in this case hinge on the del egation
of discretion to individual managers throughout the
country, they cannot neet the cohesion requirenents that
are reflected in -- in Rule 23(a). The del egation of

di scretion in sone ways is the opposite of cohesive
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claims that are common to everyone in the class. The
common policies that the plaintiffs point to are either
neutral and not argued to be discrimnatory or they are
affirmatively nondi scrimnatory. The conpany has a very
strong policy against discrimnation and in favor of

di versity.

CHI EF JUSTI CE ROBERTS: | suppose if
corporate headquarters had | earned that the subjective
deci si onmaki ng or the del egati on of decisionmaking to
the field was resulting in several discrimnatory
practices or a pattern of discrimnation -- in other
words, the decentralized process was leading to
di scrimnation -- then | suppose the conpany -- that
that could be attributed to the poliéy adopted by -- at
headquarters?

MR. BOUTROUS: No, Your Honor. | think that
in this situation, if there was a pattern, for exanple,
at a particular store where the decisionmaking unit --

CHI EF JUSTI CE ROBERTS: No, |I'mtalking
about -- so, they've got thousands of stores, and, you
know, every week they get a report from another store
saying that, you know, there's an allegation of gender
di scrimnation. At sonme point, can't they concl ude that
It is their policy of decentralizing decisionmking that

s causing or permtting that discrimnation to take

4
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pl ace?

MR. BOUTROUS: That -- | think that woul d be
an inquiry, Your Honor. | don't think it would rise to
a pattern or practice or a common policy that affects
everyone in the same way. Certainly, conpanies do | ook
at the -- the situation throughout the conpany and seek
to root out discrimnation, but it would take nore than
sone reports, especially in -- in a conpany that has so
many stores and so many units.

And here, the plaintiffs' clainms sinply
aren't typical. |If the three named plaintiffs stand
before the court, they are supposed to represent 500, 000
or a mllion or nore people and stand in judgnent --
that's the words the Court used in Hénsberry v. Lee --
to represent all those other people. And the claimis
that the individual decisionnmakers in those other cases
exercised their discretion in a way that was biased, and
there's no proof of that.

JUSTICE GINSBURG Did --

JUSTI CE KENNEDY: The Chief Justice's
guestion rem nds me somewhat of our rule in Monell under
1983: A city is not liable for a -- a constitutional
violation unless it has a policy. Wuld you think that
we could use that as an anal ogue to determ ne whet her or

not there is a conmmon question here?

5
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MR. BOUTROUS: Yes, Your Honor. | think the
anal ogue is that if a conpany had a policy, a general
policy, of discrimnation as opposed to here, where it's
a general policy against discrimnation, and it was --
in the words of the Court in Feeney, saw patterns
t hroughout the conpany and because of sex, because of
gender, continued to allow the patterns to exist, that
woul d raise a different question.

JUSTI CE KENNEDY: Suppose, follow ng the
Monel | anal ogue, there's -- it's a -- there's a show ng
of deliberate indifference to the violation. Wuld that
be a policy?

MR. BOUTROUS: Your Honor, | think
del i berate indifference raises a different questi on.
Under a disparate treatnent claim again, in Feeney, the
test would be, was the conpany allow ng the
di scrimnation to occur because of gender, because it
wanted there to be discrimnation? There's no evidence
of that here.

JUSTI CE GINSBURG. |Is there any
responsibility if you -- the nunbers are what has been
|l eft out so far. The conpany gets reports nonth after
nont h showi ng that wonmen are di sproportionately passed
over for pronotion, and there is a pay gap between nen

and wonen doing the sanme job. It happens not once, but

6
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twice. 1Isn't there some responsibility on the conpany
to say, is gender discrimnation at work, and if it is,
isn't there an obligation to stop it?

MR. BOUTROUS: Your Honor, yes, there is an
obligation to ensure -- for a conpany to do its best to
ensure there are not wage gaps and di scrimnation. But
here, for exanple, if one |ooks at the aggregated
statistics that the plaintiffs have pointed to, it
points to a conpletely different issue. It does not
show that there were gender gaps at the stores anong
conpar abl e people. That's really the fundanmental fl aw
in their case.

Their argunment is that individual
deci si onmakers t hroughout the country wer e maki ng
stereotyped decisions and that that had a common effect,
but they just added everything together. They haven't
shown a pattern across the map. They've added all the
data together and pointed to disparities, sonme of which
mrror some of the -- the statistics that --

JUSTI CE SOTOVAYOR: Counsel, | thought their
expert didn't aggregate themtogether. He did it
regionally, not store by store, as your expert did,
number one; and, nunber two, that he perforned, as
accepted by the district court, and affirmed by the

circuit court, any nunber of controlled variable

7
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conpari sons, including job history, job ratings, and

ot her things, and found that the disparity could not be

expl ai ned on any of the normal variables that one would

expect and that the disparity was significantly nmuch

hi gher than the 10 conpetitors of Wal-Mart and what they
were paying their |abor force.

So, what is specul ative about that, nunber
one? And, two, why is that kind of statistical analysis
I nadequate to show that a policy of sone sort exists?

MR. BOUTROUS: Justice Sotomayor, first,
plaintiffs' expert did a national regression and then
sinply estimated the regional results. He did not do a
regi onal regression. But even if he had, these
statistics go nore to the nerits. V@ t hi nk we have
strong argunents on the nerits responding to those
statistical argunents --

JUSTI CE SOTOVAYOR: Wel |, that begs the
| egal question, which is -- you're right. Utimtely,
you may win and prove to a factfinder that this analysis
is fatally flawed, but what the district court concluded
was that on the basis of your expert, whom he di scounted
because your expert was -- was basing analysis on -- on
prem ses that the court found not acceptable, that there
was enough here after a rigorous anal ysis.

What's the standard that the court should

8
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use in upsetting that factual concl usion?

MR. BOUTROUS: Your Honor, the district
judge did not discount Wal-Mart's expert. The district
court found that it wasn't the stage at which to nmake a
determ nati on between the two. The standard that we
t hi nk woul d govern woul d be the standard that the Second
Circuit adopted in the I PO case, which says there needs
to be a choice.

When you're tal king about discretionary
deci sion around the country by different decisionmakers,
there has to be sone denonstration that there's a conmon
effect throughout the system Qur expert's report and
testi nony showed that at 90 percent of the stores, there
was no pay disparity. And that's thé kind of -- and
even putting that aside, the plaintiffs needed to cone
forward with sonething that showed that there was this
m racul ous recurrence at every decision across every
store of stereotyping, and the evidence sinply doesn't
show t hat .

The -- the other problemon the -- on the
cohesion analysis is that -- again, the typicality
I nquiry. Each of the plaintiffs have very different
stories. One of themwas pronoted into a manageria
position. One was term nated for disciplinary

violations. One was pronmoted and then had a

9
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di sciplinary problem and then was denoted. |In each of
t hese cases, if this were an individual case, they would
have to show that they were treated differently than
peopl e who were situated just like them wth the sane
supervi sor, the sanme departnent, the same situation.
JUSTICE ALITO. What do you think is the
di fference between the standard that the district court
was required to apply at the certification stage on the
question whether there was a conpany-w de policy and the
-- the standard that would be applied on the nerits?
MR. BOUTROUS: At the certification stage,
Justice Alito, the plaintiffs did not have to prove that
t here was an actual policy of discrimnation and that
t hat was the conpany's policy, but tﬁey at | east needed
to point to a policy that was conmon and that |inked al
of these disparate individuals and di sparate |ocations
and different people together. And -- and one -- their
argunment is that the common policy is giving tens of

t housands of individuals discretion to do whatever they

want. That is not commonality. [It's the opposite.
JUSTI CE KAGAN: | don't think that's quite
fair, M. Boutrous. | think their argunment was that the

conmmon policy was one of conplete subjectivity, was one
of using factors that all owed gender discrimnation to

cone into all enploynent decisions. And in Watson, we

10
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suggested that that was a policy, a policy of using
subj ective factors only, when making enpl oyment

deci sions. That's exactly the policy that was all eged
here.

MR. BOUTROUS: Justice Kagan, they do not
argue that it was an entirely subjective process. As
the Court suggested in Falcon, entirely subjective
would -- would be a different issue. They argue that it
was excessive subjectivity and that there were general
overarchi ng conpany standards that exerted control.

On page -- | think it's on page 13 of their
brief, they say the discretion was unguided. Three
pages |l ater they say it was guided by these
nondi scrim natory policies. So, it'é really an
I ncoherent theory that does not have -- pose the kind of
situation you're suggesting.

JUSTICE KAGAN: | -- | guess I'mjust a
little -- alittle bit confused as to why excessive
subjectivity is not a policy that can be alleged in a
Title VII pattern and practice suit or in a Title VII
di sparate inpact suit.

MR. BOUTROUS: Your Honor, in Watson, the
Court did suggest -- did state and -- and hold that
subj ective decisionmaking could be challenged in a

di sparate inpact case, but Justice O Connor's opinion

11
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went on to say there needs to be the identification of a
specific practice within that policy.

As the Court said in Falcon, Title VIl does
not govern policies; it governs practices. And
subj ectivity is not a practice if it were a policy. And
there was a -- |ike npost conpanies, Wal-Mart has a
conbi nati on of objective and subjective standards.
Wthin that, the plaintiffs -- if they had pointed to
sone particular criteria, people with a great
personality, they're going to -- they're -- they're the
ones we're going -- we're going to push up, and they --
they were trying to tie that to a disparate inpact or
di sparate treatnent, that would be --

JUSTI CE G NSBURG. M. Béutrous, there was a
case, it was in the '70s, and it was a class action
agai nst AT&T for, | think, pronotion into m ddle
managenent. \What was at issue there was a part -- a
test, part objective, but then in the end, the final
step was a so-called total person test, and wonen
di sproportionately flunked at that total person.

And the idea wasn't at all conplicated. It
was that nost people prefer thenselves; and so, a
deci si onnaker, all other things being equal, would
prefer sonmeone that | ooked like him And that was

found, that total -- the application of that total

12
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person concept was found to be a violation of Title VII.

This sounds quite simlar. | nean, it's not
just -- it's not subjective. You have an expert -- |
know you have sone questions about that expert -- but

the expert saying that gender bias can creep into a
system | i ke that sinply because of the natural
phenomenon that people tend to feel confortable with
people |ike thensel ves.

MR. BOUTROUS: Your Honor, this -- this is
not like the total person test, but |I think that is a
very good exanple of sonmething that could be a -- a
practice inside the -- the overarching policies, and if
you had a case where a particul ar deci si onmaki ng unit
applied the total practice test, and\you had di sparate
results in that particular unit, that group of people
could -- could -- would have a nmuch stronger case for a
cl ass action.

But as Your Honor points out, the -- the
soci ol ogi st here, who is the glue that's supposed to
hold this class together, said he couldn't tell if
stereotypi ng was occurring one-half of 1 percent or 95
percent or at all.

And this is a class action. The question
here i s whether that we can assune that every

deci si onmaker acted in the same manner in a way that had

13
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in this Court's words the sane injury, caused -- the
plaintiffs had the same interest and the same injury,
that's the way the Court put it in Anchem by their own
expert accepting all of their proof, the answer is no.
That assunption is not supported by the record. That's
why there's not the kind of cohesion that's necessary to
protect the rights of the absent class nenbers and the
def endant .

The -- the -- the other --

JUSTI CE KAGAN. M. Boutrous, | think that
t hat suggests that the plaintiffs would have to
denonstrate discrimnation in every individual case, and
that's never been the law. All that the plaintiffs have
to denonstrate and, especially at th{s stage in the
proceedings, is that there is a practice, a policy of
subj ectivity that on the whole results in discrimnation
agai nst wonen, not that each one of these wonen in the
class were thensel ves discrimnated against.

MR. BOUTROUS: That's correct, Your Honor.
At the phase one, we're not arguing that a plaintiff
woul d have to cone forward and show that every cl ass
menmber was discrimnated at that point. Under the
Teansters' analysis, there nmust be proof of a standard
operating procedure of discrimnation.

Here, it's undi sputed that Wal-Mart's

14
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policy -- and it wasn't just a witten policy; it was
I npl enented and enforced rigorously -- that was
antidiscrimnation. But, Your Honor, you're correct,

t hat each person doesn't have to cone forward in phase
one.

The big -- the other big problemhere is
that the district judge said in phase two, under
Teansters, Wal-Mart would not be entitled to put on its
I ndi vi dual defenses. Wonen who thought they had a claim
woul d not be able to cone forward if a -- in this
process, the paper records suggested they didn't have a
claim and cone into court and have their day in court
and argue that they should be conpensated.

The plaintiffs are tryind to cut off half of
t he Teansters' framework, which is fundanmental both to
due process and to Title VII because Title VII's section
706(g) states very clearly that only victins of
di scrim nation may recover

CHI EF JUSTI CE ROBERTS: What -- what happens
to the damages cl aimof an individual woman who is part
of this class if that class prevails?

MR, BOUTROUS: If the class prevails, then

the -- the claimwould be resolved in this manner
under -- it's very unclear what the District Court had
i n m nd.

15
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CHI EF JUSTI CE ROBERTS: Wuld -- would she
be eligible for only back pay or conpensatory damages as
wel | ?

MR. BOUTROUS: Yes, Your Honor, she would
only be eligible for back pay. The plaintiffs retained
t heir conpensatory--

CH EF JUSTI CE ROBERTS: l['msorry. o
ahead.

MR, BOUTROUS: -- their conpensatory danage
clainms for thenmselves but waived those for the class
menmbers in order to get a class certified, which I think
is a fundanmental , crucial violation.

CHI EF JUSTI CE ROBERTS: All right. But
would -- would the -- would the mnnEﬁ with a claimfor
conpensat ory damges be able to sue that after the class
prevails in this case?

MR. BOUTROUS: OQur view is that she would
not be because that woul d have been part of the core
nucl eus of facts in the case.

CHI EF JUSTI CE ROBERTS: Even -- even though
she could have not received notice and not had an
opportunity to opt out?

MR. BOUTROUS: That's the -- that's the
problem -- that goes to the problemwth this (b)(2)
certification, that this case, if it -- if it were going

16
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to be certified at all, needed to be | ooked at under
Rule 23(b)(3). Rule 23(b)(3) was -- was created for
precisely this sort of circunstance, the grow ng edge of
the | aw where individualized nonetary clains are at
stake. The -- the |anguage of Rule 23(b)(2) speaks of

i njunctive and declaratory relief.

JUSTI CE SOTOVAYOR: Counsel, would --

JUSTI CE KAGAN: | thought your position was
that this could not be certified under Rule 23(b)(3),
either; is that correct?

MR. BOUTROUS: OQur viewis the plaintiffs
wll -- will not be able to satisfy those -- those
provi sions, but that's why they brought it under Rule
23(b)(2), to circunvent the procedurél protections of
superiority, predom nance, and the |iKke.

JUSTI CE SOTOVAYOR: Woul d that bar the
(b)(2) class? Meaning if their claimis, as they state
it, that they're seeking injunctive and decl aratory
relief against a discrimnatory inpact or -- case or a
pattern and practice case, wouldn't that have val ue and
woul dn't that value be, standing alone wthout the
damages conponent, be that the plaintiffs who cone in
| ater have a presunption that discrimnation affected
t hem and the burden shifts to Wal-Mart to prove that

there was a nondi scrim natory reason?

17
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MR. BOUTROUS: There certainly could be

benefit froman injunction if -- if the plaintiffs

all the standards.

The problem here is that the --

I ndi vi dual i zed damage cl ai ms, the back pay cl ai ns,

engul fed and overwhel mthe injunctive relief --

JUSTI CE SOTOVAYOR:

couldn't you separate out the (b)(2) issue fromthe

(b) (3) question of whether nonetary damages have en

a
met

t he

Even if they did, why

ough

conmon facts and law to warrant a certification under

(b)(3)7?

MR. BOUTROUS: Your Honor, some courts

have

done that, |ooked at the injunctive relief clainms under

-- under the (b)(2) standard and the nonetary reliefs

under a (b)(3) standard. That can raise other

conplications,

especially here the plaintiffs are

seeking punitive danages as well, but that's at |east a

possibility.

It would certainly be better than thi

S,

shoe-horning these nonetary relief clains that are so

i ndi vi dual i zed.

JUSTI CE SOTOVAYOR: So, woul d you addre
the -- address them separately for me, and tell ne
(b)(2) class couldn't exist only on injunctive reli
And if it can, if you're conceding it can, then is
attack nerely that the nonetary conponent of this,
back pay -- which, you know, | know the dispute on

18
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whet her that's equitable relief or conpensatory relief
or not -- why that just can't be separated out and put
into the (b)(3) clainP

MR. BOUTROUS: Your Honor, our view is that
the injunctive relief claimstill has significant
probl ens concerni ng cohesi on, adequacy, typicality,
commonality. On the adequacy point, this case includes
at | east 544 store nmanagers who are alleged to be
discrimnators and victims. |If that's not a conflict
under Ancthem and the adequacy test in Hansberry v. Lee,
| don't know what is. The -- the wonen who are
conpelled to be in the class -- they can't opt out,
they're current enployees, they're former enployees,

t hey cut across every position in thé country, and
there's no denonstration that they're being affected in
a comon way. So, | think there would still be those
commonal ity, typicality, cohesion problens because of
the nature of the plaintiffs' case here, the notion of
t he common policy being giving -- giving discretion and
-- and i ndependent judgnent.

JUSTI CE GI NSBURG: | thought that -- correct
me if I'"mwong, but | thought that this district judge
said that -- that the absent class nenmbers woul d get
noti ce and have an opportunity to -- to opt out. So, a

-- aplaintiff, a nmenber of the class who wants to go

19
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for conpensation instead of just back pay could opt out.
MR. BOUTROUS: The district court, Justice
G nsbhurg, limted that ruling to the punitive damge
claim and the Ninth Circuit nade clear it was view ng
it that way. It said under its ruling, which sent
puni tive damages back, that would sinplify things
because then there wouldn't have to be notice and an
opportunity to opt out under back pay. And back pay is
nonetary relief for individuals. To bind people based
on a bal ancing test under (b)(2) to a judgnent to which
they were not a party -- in Taylor v. Sturgell, this
Court tal ked about the fundanmental rule that an
i ndi vidual is not bound by a judgnent to which they're
not a party and said we need crisp rdles with sharp
corners in this area where such a fundanental right is
at stake. And that's why we think it needs to be Rule
23(b) (3) when individual nonetary relief is at stake.
JUSTI CE SOTOVAYOR: That begs my questi on.
Are you tal king about any nonetary relief? You're --
you're claimng, |I'm assunm ng, that nonetary relief
i ncl udes equitable relief.
MR. BOUTROUS: Yes, Your Honor.
JUSTI CE SOTOVAYOR: The Fifth Circuit has
described a test where it doesn't use the predom nant

guestion; it uses the incidental test. What's wong

20
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

with that test?

MR. BOUTROUS: That test is nuch better than
the test that was applied below. The plaintiffs have
wal ked away fromthe two tests that were applied in the
| ower court. They have never contended they could neet
the incidental damages test. And under the Fifth
Circuit's case, the Allison case, only automatic back
pay that goes to the group as a whole would qualify for
that. Here, this is individualized relief.

JUSTI CE SOTOVAYOR: | -- that's where I'm
going to. Wuld you accept that incidental test as
appropriate to the question of when nonetary danages
predom nate or don't?

MR. BOUTROUS: Your Honof, the text of Rule
23(b)(2) is very clear. It talks about injunctive and
declaratory relief. The only anmbiguity that's created
Is fromthe advisory conmttee note, and as this Court
said three weeks ago in the M| ner case, we don't | ook
to legislative history to try to create anbiguities.
The -- the other parts of the advisory commttee notes
make very clear that the drafters were concerned about
the historical antecedents where it was an
i njunctive-only case to -- of -- to desegregate and the
like. | think the drafters of Rule 23(b)(2) would have

been shocked if they had | earned that this case that
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i nvolves mllions of claims for individualized nonetary
relief were -- were being sought to be included in a
(b)(2) class.

That said, Your Honor, the incidental damage
test is -- is | think far superior because it's at |east
clearer and would be closer to a sharp, bright-1line
rule, which is required in this context.

|"d like to go back briefly to the point |
made earlier about individual relief and taking away the
rights of both Wal-Mart and the absent class nenbers.
The procedures that would be used here -- the Ninth
Circuit proposed a statistical sanpling nethod. The
plaintiffs do not defend that. They do not nention
the Hilao case, which was the cornerétone of the -- the
Ninth Circuit's ruling, which would allow sort of a
predi ction about who nmi ght have been hurt, how many
peopl e m ght have been hurt, and then a divvying up of
-- of noneys based on that.

The district court precluded the fundanmental
Teansters hearings, which would allow, once a
presunption, if one was to arise, of discrimnmnation
occurred in a pattern of practice -- would allow the
defendant to then show that it didn't discrimnate on --
on an individual basis, and it would allow the

i ndi viduals to cone in and have their day in court.
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That violates Title VII. It violates the Rules Enabling
Act, and -- and we think it really shows sone of the
core flaws in this case.

CHI EF JUSTI CE ROBERTS: What if the class
does -- does not prevail; it |oses? Does that bar an
i ndi vidual worman at a particular Wal-Mart from bringing
t hese same cl ai ms?

MR. BOUTROUS: Yes, Your Honor. There's a
presunption in -- in the world of class actions --
there's two that | think the plaintiffs are -- are
relying on. One is that class actions are always good,

and the bigger the class action, the better, and that

the class will win. None of those presunptions can be
counted on. If the plaintiffs |ose, and they -- and
here their conpensatory damages clains, | think, would

be gone because the naned plaintiffs are asserting them
If they tried to bring a case as pattern or practice or
pay or pronotion, there would be significant questions
of res judicata and collateral estoppel. And it's not
fair to anyone to put this all into one big class.
JUSTI CE KAGAN: But you're not suggesting
that they would be precluded on individual
di scrim nation clainms, are you?
MR. BOUTROUS: No, Your Honor, if they had

I ndi vidual clainms that were separate fromthe nucl eus of
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operative facts here, that m ght pose a different
questi on.

CHI EF JUSTI CE ROBERTS: But what if it were
t he sane theory, that the reason this person was able to
di scrim nate was because he had total subjective
di scretion in his hiring?

MR. BOUTROUS: Then | -- then there would be
a real problemof collateral estoppel or res judicata,
Your Honor.

M. Chief Justice, I1'd like to reserve ny
remaining tinme for rebuttal.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

MR. BOUTROUS: Thank you.

CH EF JUSTI CE ROBERTS: Nr. Sel |l ers.

ORAL ARGUMENT OF JOSEPH M SELLERS
ON BEHALF OF THE RESPONDENTS

MR. SELLERS: M. Chief Justice, may it
pl ease the Court:

This case follows fromthe -- the Teanmsters
and Watson nodel s of theories of discrimnation, and as
a consequence, there is no requirenment to have a fornm
policy of discrimnation here. It can be --

JUSTI CE SOTOVAYOR: What woul d t he
I njunction look like in this case?

MR. SELLERS: The injunction would | ook |ike
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a series of renedial neasures that would direct Wal-Mart
to provide for detailed criteria by which to make pay
and pronotion decisions that are job-related in a way
that hasn't been true up until now. It would provide
for it to hold managers accountable for the decisions
t hey make; it would ensure effective oversight of the --
of these pay and pronotion decisions in a way that the
conpany had -- while the conpany did have, by the way,
information regularly submtted to it about pay
decisions, it took no action, and it did not effectively
nonitor -- allowed these problens to fester.

CHI EF JUSTI CE ROBERTS: All right. Is it
your position that on this scale subjective
deci si onnmaki ng processes are necessafily illegal?

MR. SELLERS: No, not at all, M. Chief
Justi ce.

CHI EF JUSTI CE ROBERTS: So, if this were --
how many stores are we tal king about, a thousand stores?

MR. SELLERS: Several thousand stores.

CHI EF JUSTI CE ROBERTS: Several thousand
stores. How nany exanpl es of abuse of the subjective
di scrimnation del egation need to be shown before you
can say that flows fromthe policy rather than from bad
actors? | assume with three -- however many thousands

of stores, you're going to have sone bad appl es.
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MR. SELLERS: Well, M. Chief Justice, we
have some exanples in the record. As Teansters --

CHI EF JUSTI CE ROBERTS: No, | know there are
exanples. How many do you need to have?

MR. SELLERS: Il --

CHI EF JUSTI CE ROBERTS: Surely it won't be
-- I f sonebody sends one letter in saying the guy at
this plant -- is -- plant -- this store is
di scrimnating, that can't be enough to support your
t heory.

MR. SELLERS: That's correct. W don't
submt that. There is no m ninmum nunber that this Court
has ever set. Teansters, as an exanple in Teansters,

the Court had before it about 40 exanples, but

significantly they weren't required. |In order to
establish a pattern and practice of liability -- and we
have nore than that, of course -- but in order to

establish a pattern and practice of liability or at
| east a prima facie case, Teansters holds that what you
need to do is show that there were disparities
sufficiently substantial to create an inference of
discrimnation with respect to a discrete practice.

CHI EF JUSTI CE ROBERTS: Is it -- is it true
that Wal-Mart's pay disparity across the conpany was

| ess than the national average?
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MR. SELLERS: M. Chief Justice, the
position -- | don't know that that's a fair conparison.
The position that Wal-Mart has advanced nmakes no -- the
conparison it makes is with the general popul ation, not
with people in retail.

Wal -Mart's obligation under Title VII is to
ensure that its managers do not nake pay deci sions
because of sex, and the conparison that's relevant is
bet ween men and wonen at Wal -Mart, not the general
popul ati on that includes people in retail, but includes
rail road workers and all kinds of other people. That's
not the appropriate conparison

JUSTI CE KENNEDY: It's not clear to ne:

What is the unlawful policy that M&I:Nhrt has adopt ed,
under your theory of the case?

MR. SELLERS: Justice Kennedy, our theory is
that Wal -Mart provided to its managers unchecked
di scretion in the way that this Court's Watson deci sion
addressed that was used to pay wonen | ess than nen who
were doing the same work in the same -- the sane
facilities at the sane tine, even though -- though those
wonen had nore seniority and hi gher performance, and
provi ded fewer opportunities for pronotion than wonen
because of sex.

JUSTI CE KENNEDY: It's -- it's hard for ne
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to see that the -- your conplaint faces in two
directions. Nunber one, you said this is a culture
wher e Arkansas knows, the headquarters knows, everything
that's going on. Then in the next breath, you say,

wel |, now these supervisors have too nuch discretion.

It seenms to nme there's an inconsistency there, and I'm
just not sure what the unlawful policy is.

MR. SELLERS: Well, Justice Kennedy, there
I'S no inconsistency any nore than it's inconsistent
within Wal -Mart's own personnel procedures. The conpany
provides to its nmanagers this discretion, which, by the
way, is very discrete. It is not the broad kind of --
we're not attacking every facet of the pay and pronotion
decisions. The District Court found\specific features
of the pay and pronotion process that are totally
di scretionary. There's no gui dance what soever about how
to make those deci sions.

But with respect to the discretion, every
store, the District Court found, is provided -- managers
are provided with the sane |evel of discretion. But the
conpany al so has a very strong corporate culture that
ensures that managers, not just with respect to the
practices we're challenging, but in all respects, what
they call the Wal-Mart way, and the purpose of that is

to ensure that in these various stores that, contrary to
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what Wal - Mart argues, that these are wholly i ndependent
facilities, that the decisions of the managers wll be
i nformed by the values the conpany provides to these
managers in training --

JUSTI CE KENNEDY: Well, is that disparate
treat ment ?

MR. SELLERS: It is disparate treatnment. It
is a formof disparate treatnent because they are making
t hese deci sions because of sex, and they -- and they are
doing so with -- we have evidence that we think, through
t he stereotyping evidence we have here, as well as the
statistical results --

JUSTI CE SCALIA: | don't -- I'magetting
whi psawed here. On the one hand, yod say the problemis
that they were utterly subjective, and on the other hand
you say there is a -- a strong corporate culture that
guides all of this. Well, whichis it? 1It's either the
i ndi vi dual supervisors are left on their own, or else
there is a strong corporate culture that tells them what
to do.

MR. SELLERS: Well, Justice Scalia, there is
this broad discretion given the nanagers.

JUSTI CE SCALI A: Ri ght.

MR. SELLERS: But they do not make these

decisions in a vacuum They nmake the decisions within a
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conpany where they are heavily --

JUSTI CE SCALI A: So, there's no discretion;
is that what you're saying?

MR. SELLERS: No, I'mnot. |'m suggesting
they are given this discretion, but they are infornmed by
t he conpany about how to exercise that discretion. So,
it's effectively saying --

JUSTI CE SCALIA: |If sonebody tells you how
to exercise discretion, you don't have discretion.

MR. SELLERS: Well, all right. That's
another -- it's certainly -- the bottomline is, they
didn't, and the results show it. There was consistent
disparities in every one of the regions, 41 regions.

JUSTI CE SCALI A: What do\you know about - -
about the unchal |l enged fact that the central conpany had
a policy, an announced policy, against sex
discrimnation, so that it wasn't totally subjective at
the managerial level? It was, you make these hiring
deci sions, but you do not nmake them on the basis of sex.
Wasn't that the central policy of the conpany?

MR. SELLERS: That was a witten policy.
That was not the policy that was effectively
communi cated to the managers.

JUSTI CE SCALI A:  Now, how was -- how was

t hat established?
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MR. SELLERS: Well, what we have, as | said
before, is evidence of -- for instance, at the -- at the
Sam Walton Institute, where every nmanager has to be
trai ned before they becone a manager, they provide as a
gquestion -- a response to a standard question: \Why are
wormen so underrepresented, or so few wonen in
managenent ? And the response given was, because nen
seek advancenent, are nore aggressive in seeking
advancenent .

Now, that's a typical, stereotypica
statement provided to every person going through the
managenent training program that they then go off and
inform-- that infornms their decisions when they nake --
when they have this discretion to nake pronoti ons.

JUSTI CE SCALI A: And that causes them
intentionally to discrimnate on the basis of sex?

MR. SELLERS: That's -- that is --

JUSTI CE SCALI A: That causes -- how could
t hat possibly cause themto intentionally discrimnate
on the basis of sex?

MR. SELLERS: Well, they -- they have --
they have an intent to take sex into account in making
their decisions; that is -- that is, they apply a
stereotype about that wonen are | ess aggressive when it

conmes to assessing their suitability for pronotions.
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JUSTI CE SCALI A: That -- that's just an
assessnment of why the percentage is different. They
differ not only at Wal-Mart, but at -- throughout the
I ndustry. To say that that's the explanation is not to
tell your people: Don't pronote wonen.

MR. SELLERS: Right.

JUSTI CE SCALI A: |If you have an aggressive

woman, pronote her.

MR. SELLERS: I understand that, and there
were -- there have been wonmen pronoted. But Justice
Scalia, first of all, we think that that is -- the

questions you are raising are ones that Wal-Mart can

raise at trial. The question at this juncture is
whet her there are -- there are questions common to the
cl ass.

We've identified what has been recogni zed as
a -- a common policy, that there's no dispute this
policy applies throughout the conmpany. And the fact
that we, at this juncture, are -- | nmean, and we have
shown, as we think we have to in order to satisfy
commonal ity, that there are disparities adverse to
wonmen. And we have the neans to show, through the
testinmony of Dr. Bielby and other evidence, that we can
provide this -- connect these two through --

JUSTI CE SCALI A: Have you sufficiently
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shown -- despite the fact of an explicit witten central
policy of no discrimnation against wonen, do you think

you' ve adequately shown that that policy is a fraud, and
that what's really going on is that there is a

central -- a central policy that pronotes discrimnation
agai nst wonmen? Do you really think --

MR. SELLERS: We -- we have testinony in the
record fromthe vice president of the conpany that that
policy was lip service at the conpany. W have
testimony from-- fromthe expert in this case --

JUSTICE GINSBURG: Isn't this sonething that
would be -- | nmean, this -- we're not just tal king about

getting your foot in the door. W're talking about

certifying the class, and you may well | ose on every one
of these points, but -- but the 23(a) standards, they're
not supposed to be very difficult to overcone. It's

just a common question of fact --

MR. SELLERS: That is --

JUSTI CE Gl NSBURG: -- that dom nates at
that --

MR. SELLERS: |'m sorry.

JUSTI CE Gl NSBURG. But what seens to ne is a
very serious problemin this case is: How do you work
out the back pay? You say -- we get through the 23(a)

threshold. We got class certified under 23(b)(2). And
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the judge says, there's no way | could possibly try each
of these individuals. So, we're going to do it how?
How are they going to cal cul ate the back pay?

MR. SELLERS: Well, the -- the approach that
the District Court endorsed, an approach we recommended,
and whi ch has been endorsed by seven circuits over a
period of 40 years, is in circunstances here -- |ike
here, which are, admttedly, the exception to the rule,
where the conpany had no standards by which to make
pronmoti on and pay decisions, they had kept no records of
who -- the reasons for people being pronoted and the
reasons why they pay people certain anounts, that as a
consequence of that, the Al bemarle decision and the
Teansters deci si on make cl ear that tﬁe obligation of the
District Court upon finding of liability is to attenpt
to reconstruct the decisions that woul d have been nade
i n the absence of discrimnation.

And the District Court found here -- and we
submt it's not clearly erroneous -- that the nore
reliable method for doing so is to use a fornmula relying
on Wal -Mart's robust database in which it captures
performance, seniority, and a host of other job-related
vari abl es, factors that bear on pay and pronotion
deci sions, and permts a conparison, a very precise

conparison, in a way that having individual hearings
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relying on hazy nenories, post hoc rationalizations,
doesn't.

CHI EF JUSTI CE ROBERTS: What if you had a
situation where you had a conpany with a very cl ear
policy in favor of equal treatnment of nmen and wonen?
You know, the answer to your -- the answer to your
question was wonmen don't have as many positions because
managers discrim nate against themin -- in hiring and
I n pronotion, yet you still have the sane subjective
del egati on system

Coul d you have a class of wonen who were
harmed by this subjective policy, even though it was
clear that the policy of the corporation favored equal
enpl oynment opportunity? \

MR. SELLERS: Well, | think if the -- if
there were -- as clear as your hypothetical suggest,
that the conpany had a policy of that sort, it would be
appropriate for it to seek sumary judgnent.

CHI EF JUSTI CE ROBERTS: No, no, no, they
still -- well, then you're saying it is not enough that
it be a subjective decision. This conpany has a
t housand stores, and sure enough in a thousand stores
you're going to be able to find a goodly nunber who
aren't follow ng the conpany's policy, who are

exercising their subjective judgnent in a way that
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violates the right to equal treatnent.

Coul dn't you bring a class of people
subj ective to discrimnation as a result of that
subj ective policy?

MR. SELLERS: You could bring a class case
on behalf -- if | understand your hypothetical -- on
behal f of wonen -- I'msorry -- who were subject to
di scrimnation as a consequence of that unchecked
di scretion.

Il -- 1 want to be clear that we shoul dn't
| ose sight of the fact that we have evidence here of
results fromthis that are, that are really
extraordi nary.

JUSTI CE BREYER: |s the . is the comon
question of |aw or fact whether, given the training
whi ch central managenment knew - -

MR. SELLERS: Ri ght.

JUSTI CE BREYER: -- given the facts about
what peopl e say and how t hey behave, nmany of which
central managenment knew, and given the results which
central managenent knew or shoul d have known, should
central managenent under the |aw have w t hdrawn sone of
the subjective discretion in order to stop these
results?

MR. SELLERS: That -- that is a fair way to
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put it.

JUSTI CE BREYER: If that is a fair

way to

put it, is that a question that every one of the wonen

in this class shares in compn?

MR. SELLERS: | -- | believe so, Justice

Breyer, because they've all been the subject i

one of these stores to this very broad discret

n every

i on.

JUSTI CE GI NSBURG. The district judge didn't

think so. Didn't the district judge say that

in

awar di ng back pay some would get a windfall and others

woul d be unconpensat ed?
MR. SELLERS: Actually, Justice G

| -- I think the district judge did not find t

nsburg,

hat. What

he found was that the fornula, and | can assure you the

formula we intend -- would tend -- tend to use is a

regression analysis that would permt a conpar

i son

bet ween each woman and the anmpbunt she was paid and

simlarly situated nmen, taking into account, as | sali

performance and seniority and the |ike, and you wl

find there are wonen that were not underpaid and the

formula will show that they should get no back pay.

| think that the district court --
JUSTI CE G NSBURG. | thought -- |
hi s point was not sinply that sonme wonen were

under pai d, but wonen, if you had an individual
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enpl oyer m ght show this person could have been fired,
di sci plined, and wasn't owed any back pay, not that she
conpares favorably to a -- a nale peer, but that she
woul dn't have gotten any pay at all

MR. SELLERS: Well, Justice G nsburg, the
kind of factors that are entered into this -- this
econom ¢ nodel, performance in particular, should

capture whet her sonebody shoul d have been fired.

That -- that is a very inportant part of the nodel here
that permts people to -- and we found -- the evidence
shows that wonen were, in fact -- had higher perfornmance
t han men and were nonethel ess still underpaid.

JUSTI CE SCALIA: Can | just say sonething
here? Doesn't your class include bofh t hose wonen who
wer e underpaid and both -- and those women who weren't
under pai d?

MR. SELLERS: That's --

JUSTI CE SCALI A: Doesn't your class include
bot h?

MR. SELLERS: As every --

JUSTI CE SCALIA: |Is that commonal ity?

MR. SELLERS: As every class does, Justice
Scalia. Every class has sonme portion of its nenmbers who
are not harnmed by the discrimnation. As the Teansters

case recogni zed, what is common about themis they were
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all subject to the same highly discretionary
deci si onnmaki ng, even if sone of them weren't harned by
it. That still presents a question comon to the class.

JUSTI CE KENNEDY: Well, correct me if |I'm
wrong, | thought the Teansters case was an action by the
governnment that wasn't a class action case.

MR. SELLERS: That -- that is correct, but
it -- it -- it is the paradigmwe use for determ ning
what you need to establish a pattern or practice of
di scri m nati on.

JUSTI CE KENNEDY: Pattern or practice,
that's correct.

Help nme, if you can, with this. Let's --
| et's suppose that experts' testinnny, soci ol ogi sts and
so forth, establish that in industry generally and in
retail industry generally, wonmen still are discrimnm nated
agai nst by a mathematical factor of X. You have a
conpany that has a very specific policy against
di scrimnation, and you |look at their -- the way their
enpl oyees are treatnent -- are treated, and you find a
di sparity by that same mat hematical factor X, does that
gi ve you a cause of action?

MR. SELLERS: |If the -- I"'msorry -- if
the -- it, the disparity --

JUSTI CE KENNEDY: The -- the -- the
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disparity with -- that wonen are subjected to are the
sanme in the conpany as they are --

MR. SELLERS: CQutside the conpany.

JUSTI CE KENNEDY: -- society w de, but the
conpany does have a policy against discrimnmnation.

MR, SELLERS: Right. | -- 1 would say that
the conpany's responsibility under Title VII is to
ensure its managers do not make pay and pronotion
deci si ons because of sex. |If the conparison between the
pay wonen receive, for instance, who are simlarly
situated to men within the conpany is such that they are
under paid conpared to simlarly situated nen in the
conpany, then -- then the conpany woul d have | egal
responsibility under Title VII, regafdless of what
happens in the rest of the industry, what happens in the
rest of the world.

JUSTI CE KENNEDY: Would that be true even if
you coul d not show deliberate indifference?

MR. SELLERS: Well, | don't know that the --
the respect that the standard is deliberate
indifference. | think that under this Court's decision
in Heller --

JUSTI CE KENNEDY: \Where there's no
del i berate indifference and a specific policy

prohi biting the discrimnation, can you still proceed?

40
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

MR, SELLERS: | -- well, | would submt you
still can proceed. If -- if the policy -- announcing a
policy saying don't discrimnate were to be effective
in -- 1n immunizing conpanies against liability in class
actions, imgine every conpany in the country would
publish that policy and have free |icense to go
discrimnate as nuch as it wanted to.

JUSTICE ALITG | understand your answer to
Justice Kennedy's question to be that this typical
conpany would be in violation of Title VII; is that
correct?

MR. SELLERS: That's correct.

JUSTICE ALITG That's what the -- and
that's what the academc literature 6n whi ch your theory
I s based includes; isn't that right?

MR. SELLERS: Wth -- Justice Alito, | think

it's not just academc literature, | think it's the
precedents fromthis Court. | think that's the --
that's the prem se behind Teansters, that the -- you

| ook to in Hazel wood, which nakes very clear that you
don't | ook to popul ations outside the conpany in making
conpari sons.

JUSTICE ALITG  So, you have the conpany
that is absolutely typical of the entire American

wor kforce, and let's say every single -- there weren't
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any variations. Every single conpany had exactly the
sanme profile. Then you would say every single conpany
is in violation of Title VII?

MR, SELLERS: It -- that could very well be
the case. |If -- if the -- | think that Title VII holds
conpani es responsi ble for the actions they take with
respect to their enployees. There certainly are
i ndustries, and there were 30 years -- many nore 30 or
40 years ago when Teansters was deci ded, where the
entire industry m ght have had evidence of
di scrimnation. That would not -- there is not a
negl i gence standard under this statute that immunizes
conpani es because they follow the sane standards as
ot hers.

JUSTI CE SCALI A: What -- what -- what --
what's -- what's your answer assunes is if there is a
di sparity between the advancenent of wonmen and the
advancenent of men, it can only be attributed to sex
di scrimnation --

MR. SELLERS: No.

JUSTI CE SCALIA: Well, otherw se, how could
you say that all -- all of the conpanies are -- are --
are presunptively engaging in sex discrimnation?

MR. SELLERS: Well, Justice Scalia, | --

| -- | want to deal with the -- in this instance, we
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have -- it's not just any old analysis that we're --
that we're using. W have statistical regression
analysis that isolates and takes into account the
factors such as performance and -- and seniority.

JUSTI CE SCALI A: See, | wasn't talking about

this case. | was tal king about your answer to Justice
Alito --

MR. SELLERS: |'m sorry.

JUSTI CE SCALIA: -- which said that, you

know, it may well be that every industry in the United
States is guilty of sex discrimnation --

MR. SELLERS: Well, I --

JUSTI CE SCALI A: -- unless there -- you
know, there -- there's equality of pfonntion for men and
wonmen.

MR. SELLERS: No, | -- 1 don't -- | don't

take that position, Justice Scalia. Wat | was trying
to make clear is that the fact that there are other
conpanies in the sane industry where the sane probl ens
may ari se, which, by the way, wasn't true here, where
Wal - Mart was behind the other large retailers, doesn't
mean that a conpany is any less liable for the
di scrim nation practiced in its own workpl ace.

| can't speak for the rest of society, |

don't have any reason to think the entire society is
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engagi ng i n enploynent discrin nation.

JUSTI CE SOTOVAYOR: Counsel --

JUSTI CE KAGAN:. M. Sellers, could I take
you back to the renedial question here --

MR. SELLER: Yes.

JUSTI CE KAGAN: -- and when you think it is
t hat individualized hearings are required? You've
described a kind of formula that you would use. When --
when -- when is the formula approach right and when is
t he individual hearings approach right?

MR. SELLERS: Well, | think it's a -- it's a
call that, of course, we |eave -- we should | eave to the
district court in the first instance, but factors that
could weigh in the bal ance woul d incfude whet her or not
you have avail able the kind of information that we do
here from dat abase with which to be able to nore
reliably construct the -- the kinds of decisions that
woul d have been made in the absence of discrimnation.

Li kew se, there nmay be conpani es where they
have kept better records or kept any records or have
nore substantial standards that would permt the
reconstruction of those decisions through individual
hearings. | don't think this is something that -- |I'm
not contendi ng that under -- that you could always use a

formul a-1i ke approach in connection with these cases.
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This is an extraordinary case with evidence that is --
that they have kept really no standards and no records.

JUSTI CE GINSBURG. | thought, didn't the
district judge say because of the nunbers we couldn't --
coul dn't possibly have the hearing in each case on
whet her the particular woman was owed back pay? They
did say sonet hi ng about this.

MR. SELLERS: The district -- I"'msorry, the
district court did make the comment that the sheer
nunmber of class menbers would make the adm nistration of
i ndi vidual hearings difficult, but the district court
went on, very inportantly --

JUSTI CE GI NSBURG. | thought he said
"inpossi ble." \

MR. SELLERS: Sorry?

JUSTI CE G NSBURG. | thought he said nore
than difficult.

MR. SELLERS: Well, he may have said
| npossi ble, but the inportant point is that he went --
the district court went ahead and made specific findings
about the extent to which the -- the particular record
here shows that the use of a fornula would be nore
reliable than individualized hearings.

JUSTI CE SOTOVAYOR: Counsel, I'm-- I'ma

little confused, all right?
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MR. SELLERS: Ckay.

JUSTI CE SOTOVAYOR: Because you're saying an
i ndi vidualized hearing is inpossible, but that's exactly
what you're saying you're going to do, only through
statistics.

MR. SELLERS: That's --

JUSTI CE SOTOMAYOR: You're going to say
t hrough my statistical nodel, | will be able to identify
t hose wonen in the class who are deserving of pay
rai ses. \What that doesn't answer is when in this
process is the defendant going to be given an
opportunity to defend against that finding?

MR. SELLERS: Ri ght .

JUSTI CE SOTOVAYOR: Becadse you're -- are
you suggesting that the district court would
appropriately bar a defendant where there's no proof of
Intentionality with respect to not keeping records, that
it was intended to stop these wonmen from col | ecting
noney, et cetera? When are they going to get a chance?

MR. SELLERS: Well --

JUSTI CE SOTOVAYOR: And if they're going to
get a chance, isn't that an individualized hearing?

MR. SELLERS: Yes. Effectively Wal-Mart
w || have anple opportunity through the argunents over

whi ch variables which to use. There was a very robust
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debat e bel ow al ready about which variables to use, that
w |l have a significant inmpact on whether wonen are

shown to be underpaid or underpronoted conpared to men.
So, Wal -Mart will have that opportunity, and frankly --

JUSTI CE SOTOVAYOR: No, no, no. That sounds
li ke you're saying their only opportunity will be on the
nodel .

MR. SELLERS: I'm - -

JUSTI CE SOTOVAYOR: They will be precluded
fromattenpting to show any particul ar evidence that a
particul ar deci sion was not nade?

MR. SELLERS: If val-Mart -- if Wal-Mart,
Justice Sotomayor, if a Wal-Mart comes forward bel ow and
It hasn't done so, so far, and is abfe to persuade the
district court that it can, consistent with sone Kkind
of -- in a way that's consistent with a reliable
determ nati on of who shoul d have been paid what and
promoted in the absence of discrimnation --

JUSTI CE SOTOMAYOR: You're not answering ne.

MR. SELLERS: |I'mtrying to.

JUSTI CE SOTOVAYOR: You're -- what you're
saying is we're going to preclude them from doi ng
anything but offering a mat hematical nodel --

MR. SELLERS: I'm-- |I'm--

JUSTI CE SOTOVAYOR: -- because ot herw se
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it's going to be too hard to have individual hearings.
MR, SELLERS: | -- I'm-- let nme answer you
directly. I'mnot saying that. Wal-Mart has an
opportunity to make the case that with whatever show ng
it wishes to nmake it can reconstruct these decisions
nore reliably, and in an entirely subjective
environment, and if it does, it can offer evidence in
certain circunstances; but it hasn't done so; and |
don't submt it's going to be able to do so here.
JUSTI CE SCALIA: This -- this takes
evi dence, to establish that -- that it's nore reliable
to have a hearing with evidence on the particul ar

promotion or dism ssal of the individual, that that is

nore reliable than using -- | don't éare how adm rabl e a
statistical guess you nmake; | nean is that really a
gquestion?

MR. SELLERS: | think it is, Justice Scalia,

because the --

JUSTI CE SCALIA: W nust have a pretty bad
judicial systemthen.

MR. SELLERS: Well, | think it's not the
judicial system it's the recordkeeping of the conpany,
and the standardl essness of its -- of the pay and
pronotion processes that basically nean 10 years | ater,

t hese managers are going to be comng forward to
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specul at e about what they did 10 years earlier, with no
records to cross-examne themon. That is not the --
t he nodel for a reliable adjudication.

CHI EF JUSTI CE ROBERTS: Counsel --

JUSTI CE SCALI A: We should use that in jury
trials, too, for really old cases. W should just put a
statistical nodel before the jury and say, you know,
this stuff is too old; so, we'll --

MR. SELLERS: Well --

JUSTI CE SCALIA: -- we'll do it on the basis
of -- is this really due process?
MR. SELLERS: | -- Justice Scalia, | submt

it is; and the circuits that have been considering this
for 40 years have so held. In the nérrow set of
circunstances that we have here, where there are

st andardl ess, recordl ess decisions at issue.

JUSTI CE KENNEDY: Well, if it's standardl ess
and -- and recordless, then why is there commonal ity?
It seenms to ne that what you -- your answer that you
just gave really is a -- shows a flaw in your case on
conmonal i ty.

MR. SELLERS: No, Justice Kennedy, the --

t he standardl ess and recordl ess aspect is with respect
to trying to reconstruct these decisions years |ater.

As | said before, we have a common policy here; it
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presents a common question. W' ve shown evidence that
woul d probably create a prima facie case of pattern or
practice under Teansters, and we think we' ve satisfied
the three conponents of commpnality that we think need
to be addressed.

JUSTI CE G NSBURG: One thing you haven't
touched on is to -- to have, first of all the question
of whether (b)(2) is limted to injunction and
declaratory relief.

MR. SELLERS: Yes.

JUSTICE GINSBURG: But if -- if you follow
t he advisory commttee's note, then if dollars -- if
danmages predoni nates -- if damages predonm nate, then you
can't use (b)(2). You have to make your case under
(b)(3); and the one factor here is that about half the
class is gone, so -- they're not interested in
I njunctive relief, but everybody's interested in noney.
So, why isn't the noney -- why do you say that the --
that the injunction -- injunctive relief is the thing
and the damages are | esser, rather than the other way
around?

MR. SELLERS: Well --

JUSTICE SCALIA: In fact it's nore than half
the class that's gone, isn't it?

MR. SELLERS: Well, | don't -- nobody knows
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t hat, because they continue to have nore enpl oyees
addi ng -- added at the conpany. So, | woul dn't
presune --

JUSTI CE SCALI A: But nobody's | eaving yet.

MR. SELLERS: Well, there are people
| eavi ng, but the point -- but nore inportantly, the
advi sory commttee note with respect to Rule 23(b)(2)
makes clear that there is a -- that the -- whether or
not an action or inaction is taken with respect to the
class which is the predicate to (b)(2) certification, it
depends on -- it doesn't depend on the nunber of people
who are adversely affected by that action.

And so, as a consequence where the fornmer
enpl oyees are -- that they -- if they woul d be included
in the class under (b)(2) because that -- the question
is not on a day-to-day basis who should have been in a
position to seek injunctive relief and who's enpl oyed
and who's not.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

MR. SELLERS: Thank you.

CH EF JUSTI CE ROBERTS: M. Boutrous, you
have 4 m nutes remaining.

REBUTTAL ARGUMENT OF THEODORE J. BOUTROUS, JR.
ON BEHALF OF THE PETI TI ONER

MR. BOUTROUS: Thank you, M. Chief Justice.
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Let me begin with this question of back pay
because M. Sellers has made clear under their vision
Wal - Mart woul d never have an opportunity to prove that
it didn't discrimnate against a wonan who was seeking
back pay; and the district court did not suggest that it
m ght be difficult, as M. Sellers suggested. The
district court, as Justice G nsburg suggested, said that
he found it would be inpossible; not just because of the
nunber of people, but because of the nature of the
claims, that discretionary decisions were being
i mpl enented in a way that affected different people
differently.

The -- the problemhere M. Sellers says is
that the records are not avail abl e. \Then he says we're
going to have a -- a proceeding where the district judge
relies only on the records, that he says are inadequate,

to allow a reconstruction of the deci sion. That i s not

a process known to our jurisprudence. It doesn't
conport with due process. It takes away WAl -Mart's
rights under Title VII; it injures the rights of the

i ndi vi dual wonmen, who the record --

JUSTI CE SOTOVAYOR: You don't -- you don't
seriously contend that if a plaintiff, if a policy were
found or practice of discrimnation that a wonman

couldn't conme in and say they put X in, | had a |onger
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hi story at Wal-Mart, | had far superior job ratings, |
had no criticisms of my work, and | wasn't pronoted.
Woul dn't that be enough for her to show that that policy
i nfl uenced her lack of selection?

MR. BOUTROUS: | agree with you, Justice
Sot omayor. Except --

JUSTI CE SOTOVAYOR: And your personal
dat abase has all that information. So, why is it
I npossible to try these cases other than because of
their |large nunbers? That's a different issue.

MR. BOUTROUS: Yes, Your Honor, what you've

just outlined, we agree that a woman should be able to

cone in and say that, and she nmay say well, the records
don't show what really happened. | -- | had nore
experience; | was a nuch better enployee than the guy

wor ki ng next to ne. Under the plaintiff's theory in
order to get a class here, they have thrown that out the
wi ndow; that woman woul d not be able to conme and
testify. Wal-Mart wouldn't be able to say this person
was a terrible enployee, this person was a great

enpl oyee. On the record, it's not inpossible to
recreate these decisions. The record is filled with
decl arati ons from managers who remenber very well that
Ms. Dukes violated conpany policy, that Ms. Arana was

fired for infractions regarding how she kept her hours.
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JUSTI CE BREYER: |If you just spend one
second, renenber ny question. W've got a conmon issue.
VWhy isn't that enough at |east to support a (b)(2)

I njunctive action?

MR. BOUTROUS: Your Honor, the -- the
scenario you outline -- there's no dispute about the
policies that existed at the time, that there were --

JUSTI CE BREYER: That sounds like the nerits
you're getting to. His point, renenber, is this is just
certification. So, ny question is: Assum ng they can
support it with evidence, why can't they have their
(b)(2) class, at least on an injunctive relief?

MR. BOUTROUS: Because, Your Honor, the --

t he common policy is one that affecté everyone
differently by definition. Therefore, these plaintiffs
are not typical, and they are not arguing that everyone
was affected the same way by the common policy. Many
wormren thrived. Maybe sonme nen stereotyped or sonme wonen
stereotyped the other direction. Five hundred and
forty-four of the plaintiffs are feml e store nmanagers.
So, it's inpossible to nake these sweepi ng
generalizations, which, of course, is what stereotyping
i s supposed to prevent. And so, it's -- there's
absolutely no way there can be a fair process here.

On the policy question, the policy -- the
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plaintiffs point to the general policies and the central
control, but the one policy they do not want to confront
is the policy against discrimnation. It was not just a
witten policy on paper.

In fact, the -- there's a declaration at
page 1576 of the Joint Appendix that |ays out the very
aggressive efforts the conpany --

JUSTI CE SCALI A: \What about the vice
president that said it was just w ndow dressing or
sonething |ike that?

MR. BOUTROUS: |'m glad you asked about
that, Justice Scalia. Here's what he said. He
testified about the diversity goals of the conpany at
the time, the effort to get nore monén i nto managenent,
and he said in his view, until the conpany |inked
di versity goals to conpensation of nmamnagers, it would be
lip service.

He wasn't saying the whole programwas |ip
service. He was one of the advocates for diversity in

the conpany. He wanted to be nore aggressive. He said

his -- his goals were 20 percent and ot her people's were
10. So -- so, it's conpletely m sleading to suggest he
was -- he was denigrating the entire policy.
JUSTI CE SOTOVAYOR: | think he's just making
your -- their point, which is if they started paying
55
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wormren the same as nmen, they m ght get nore diversity.

MR. BOUTROUS: They do pay the sane as nen,
Your Honor. The record reflects that.

JUSTI CE SOTOVAYOR: Well, that's the whole
I ssue that's in dispute.

MR. BOUTROUS: Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.

(Wher eupon, at 11:20 a.m, the case in the

above-entitled mtter was submtted.)
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