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PROCEEDI NGS
(11: 04 a.m}

CHI EF JUSTI CE ROBERTS: We will hear
argunent next this nmorning in case 10-235, CSX
Transportation v. MBride.

M . Rot hfeld.
ORAL ARGUMENT OF CHARLES A. ROTHFELD
ON BEHALF OF THE PETI TI ONER

MR. ROTHFELD: Thank you, M. Chief Justice,
and may it please the Court:

In this case we find ourselves in the happy
situation of having to try to convince the Court that
its prior decisions were correct. Just 5 years after
t he enactnent of FELA, the Court decfared that it was
obvi ous that the statute contained a proxi mate cause
requi rement. The Court went on to repeat that
concl usi on over and over again in alnost two dozen
deci sions over the next 40 years. OQur subm ssion this
nmorning is that the Court when it nade these statenents
got it right.

JUSTI CE KENNEDY: How did it happen that in
FELA we have proximate cause light? It's just a
di fferent proxi mate cause than we see in other -- in
other torts cases. How -- how did that conme about?

MR. ROTHFELD: Well, we -- we -- our

3
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subm ssion is that that is not correct, that that is not
what FELA provides for at all. And in the Court's
initial decisions, the ones that | referred to, it
stated very clearly that the ordinary proxi mate cause
rule applies. The -- the proximte cause test that the
Court stated in cases |like Brady was the traditional
proxi mat e cause standard.

JUSTI CE KENNEDY: Can you read the cases as
I ndicating that nore deference is given to juries in

FELA cases than in other cases?

MR. ROTHFELD: Well, that -- that's -- is a
separate one fromthe one we have here. | nean, we are
tal king here about the nature of the -- the elenments of

t he cause of action that have to be dennnstrated by --
by the plaintiff; and so there -- the question of how
much of that evidence there has to be to get to the jury
I's a separate question that's not presented here.

Qur subm ssion, since you posed the
question, is that there is no different standard; that
FELA was not intended to depart fromthe ordi nary conmmon
| aw procedural approaches in that respect, either.

But on the question that's presented --

JUSTI CE SCALI A: But juries usually find
agai nst railroads anyway, right?

MR. ROTHFELD: | -- | wouldn't want to

4
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commt nmyself to answering that question affirmatively,
Your Honor.

The Court has said that -- that FELA was
enacted to address particular problens in the
adm ni stration of the common |[aw prior to 1908.

JUSTICE GINSBURG: It also said that there's
a rel axed standard of causation. | think that's what
Justice Kennedy is referring to when he said "proximte
cause light." But we have said in nore than one case
that there is a relaxed standard of causation in FELA
cases. Was that wong?

MR. ROTHFELD: | think there are two ways to
respond to that, Justice G nsburg. The first is that up
until the Rogers decision, which is . which is one of
the ones which has created | think some confusion in
this area, the Court was quite clear and unambi guous
t hat proximate cause in FELA applied in the ordinary
sense.

As | say, in cases like the Brady case the
Court stated what proximate cause neans; it stated in --
in entirely traditional terns that -- that the plaintiff
had to denonstrate that the injury followed in a
natural, probable foreseeable way fromthe wongfu
conduct, and so that -- that was the standard.

The Rogers case, which was the source of

5
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some of the confusion in this area, in our view, as --
as we think Justice Souter correctly denmonstrated in his
opinion in Sorrell, and as we explain at some length in
our brief, Rogers we think did not address causation at
all. The Rogers case was a situation in which there

were a multiplicity of causes, and the question was what

-- what should -- should the rule be when there are a
nunber of -- of entities that contribute to the
accident. It had nothing to do with renoteness or

di rectness of the cause, what we usually think about
when we tal k about proximate cause.

In -- in the years since Rogers was deci ded,
when the Court -- got out of the business of deciding
FELA cases on the facts, it had not Had occasi on on --
in any case to address specifically what proxi mate cause
meant in the FELA context.

JUSTI CE SOTOVAYOR: Counsel --

JUSTI CE SCALI A: Well, we have used that

| anguage. You -- you have not responded to -- to the
gquestion where -- where did this |anguage that does
appear in our -- in our cases about the rel axed
standard, where -- where does that come fronf

MR. ROTHFELD: That -- that comes from W

submt, fromsort of a | oose description of what was

going on in the Rogers case, which involved a

6
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multiplicity of causes rather than directness and

remot eness of causes, and so the cases in which that

| anguage appears, which are the Crane case and the
Gottshall case, did not involve causation at all. The
question of causation was not presented to the Court in
t hose cases.

JUSTICE GINSBURG: It has nothing to do with
the line of cases | think in the '40s in the FELA cases
where the nessage of this Court seened to be quite
clear, FELA cases go to juries? There are a nunber of
cases with reverse dissents that seemto -- to say just
t hat .

MR. ROTHFELD: Well, that -- that goes to
t he question that Justice Kennedy ra{sed at the outset,
whi ch is how nuch evi dence, whatever the standard of
causation is, how nmuch evidence nmust there be to go to
the jury? And our presentation here is that FELA did
not change the ordinary standard on -- on that question.
But that -- but that is not the question that's
presented in this case.

JUSTI CE GI NSBURG:. Well, what -- can you
explain to ne -- | nean, here the judge charged in the
words of the statute, and they are also the words used
i n the nodel Federal instruction: Did plaintiff's

injury result in whole or in part fromthe railroad's

7
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negl i gence?

You woul d say: Was plaintiff's injury
proxi mately caused. And as you no doubt know,

M. Rothfeld, that term "proximte cause,” it just |oses
juries. So considering that these cases go to the jury,
what do you say to the instruction that's now given,
based on the words of the statute, "Did plaintiff's
injury result in whole or part fromthe railroad's

negli gence"? What should the judge charge instead of

t hat ?

MR. ROTHFELD: Well, | think there are --
there are two parts to your question, Justice G nsburg.
One -- one is, what's wong with the instruction that
was given here; and the other is can\juries under st and
proxi mat e cause as a concept.

On -- on the first point, we have no
objection to the instruction containing the |anguage of
the statute. The problemis that to be conprehensible
and intelligently applied by jurors, it has to say nore
than that. Proxi mate cause we submt is an el ement of
t he cause of action and that has to be explained to a
jury. It couldn't be the case in a Sherman Act case,
for exanple, that a judge could sinply charge the jury:
You are to determ ne whether there has been an

unreasonabl e restraint of trade; now go to the jury room

8
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and answer that question. There is a lot nore that has
to go into that cause of action, including, as it
happens, proximte cause.

JUSTI CE KAGAN: M. Rothfeld, could you
explain to me how it would have made a difference in
this case, that instruction?

MR. ROTHFELD: It -- it would have made a
difference | guess in two respects. One is that the
plaintiff's theory has never at any point been that
there was proxi mate cause in this case. He did not
contend that there was before the -- the district court
and he does not contend in his brief before this Court
that there was proximate cause nade out. And so --

JUSTI CE G NSBURG: well,\naybe explain the
difference. | nmean, you were answering nmy question, and
| asked how would you tell the jury? You said it's okay
to say: Did plaintiff's injury result in whole or in
part fromthe railroad' s negligence, but the judge nust
say sonething nore. So what is the sonething nore?

MR. ROTHFELD: The sonmething nore is what
this Court said in its Brady decision, in which it
described -- the decision in Brady, which is cited and
di scussed in our opening brief in -- in sonme detail.
Brady descri bed what proxi mate cause neans in the FELA

context; and it nmeans, the Court said, that there nust

9
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be a denonstration that the plaintiff's injury resulted
fromthe wongful conduct in a way that was natural,
probabl e, and foreseeable. That -- that was a
traditional statenent, is still today a traditional

st atenment of proxi mate cause.

JUSTI CE GI NSBURG. Natural, probable, and
f oreseeabl e?

MR. ROTHFELD: And foreseeable. That --

t hat | anguage was taken in the Brady case directly from
the Court's decision, 1876 decision in the Kell ogg
deci sion, which we also cite in our brief, which states

JUSTI CE SOTOVAYOR: Can you tell nme -- there
Is an article that suggests that jur{es don't actually
under st and what "proxi mate cause"” neans; and | think,
and Justice G nshurg can correct me, that what does that
mean to a jury -- natural, probable, and foreseeabl e?

MR. ROTHFELD: Well --

JUSTI CE SOTOVAYOR: Are the three phrases
different? And how much nore detail do you have to get
in to describe that difference in a conprehensible way?

MR. ROTHFELD: Well, that -- that was the
second part of Justice G nsburg's question, and | got
di stracted, and |I'm happy to address it. | think nost

of the criticismof proximte cause as being confusion

10
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to the jury has actually been directed at the word
"proximate," that comentators and sone courts have said
that's a confusing word, it suggests imediacy, it
suggests cl oseness in tine, it sounds I|ike
"approximate," and so juries find it confusing.

But there is -- once it's spelled out, |
mean, the fact is juries have been applying proxinmate
cause, which has been a fundanental, settled, universal,
uni versally accepted part of common |aw of torts, in the
medi ci ne context in particular, and it has been settled
for 150 years.

JUSTI CE SCALI A: Apparently only FELA juries
cannot understand it; all other juries find it okay.

MR. ROTHFELD: Well, | .- it is our
subm ssion that FELA juries would have no nore
difficulty applying it than do juries under the Shernman
Act or RICO or the securities laws or, the other
statutes that this Court has said include a proxi mte
cause requirenment, or that juries apply every day in
courts across the country in court cases.

CHI EF JUSTI CE ROBERTS: | just don't -- and
maybe this has already been asked, but I'm not sure from
a juror's perspective that it nmakes terribly nuch
difference the exact formulation of this instruction.

think a juror who sees an enpl oyee is suing the

11
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railroad, and it turns out that what the railroad did
had very little or nothing to do with what happened to
t he enpl oyee, they don't need an instruction about
natural, foreseeable causes. They're just not going to
give the awards, or they're going to give the awards
even though the railroad didn't do anything that
affected the enpl oyee.

It'"s a -- it's a nuance that | just don't
t hi nk has any practical significance.

MR. ROTHFELD: Well, we have to assune that
juries follow jury instructions. That's the fundanent al
prem se of the system and there is no reason to doubt

that in the ordinary case, in which the contents of

proxi mate cause are -- are explained to the jury in an
intelligent -- in a way that -- that people can
conpr ehend.

JUSTI CE SCALI A:  Your client is entitled to
have the jury disregard a proper instruction, right?
That's what you're arguing?

MR. ROTHFELD: If the -- if the jury --

JUSTI CE SCALI A:  Juries disregard
I nstructions on probable cause, on proxi mate cause.
They probably do it in non-FELA cases, too.

MR. ROTHFELD: Well, | -- 1 --

JUSTI CE SCALI A: But you're entitled to have

12
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t hem di sregard the correct instruction rather than an
I ncorrect instruction, right?

MR. ROTHFELD: | wll endorse that.

CHI EF JUSTI CE ROBERTS: My point is that I
don't see much practical difference between what you
argue is the correct instruction and what your friend
argues is the correct instruction.

MR. ROTHFELD: Well, certainly, in terns --

CHI EF JUSTI CE ROBERTS: | nean, |aw
students, professors, and sonme judges have had trouble
defining the concept of proxinmate cause for centuries.
| don't know why we expect a juror to be able to
navi gate through those nuances, either.

MR. ROTHFELD: Well, | .- the -- the
principle of proximte cause, the idea that there has to
be sone limtation beyond but-for causation on
liability, has been universally recognized. Recognized
by -- by courts, by this Court, by commentators, by the
Restatement. The Third Restatenent, just published,
clearly endorsed it. They use -- they quibble about the
term nol ogy, but they clearly endorsed the absol ute
necessity of a proxinmate cause limtation on liability.

JUSTI CE KENNEDY: Do you think that over the
| ast few decades, there's been an increasing enphasis on

foreseeability as a conmponent of proxi mate cause?

13
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

MR. ROTHFELD: There -- there probably has
been. | nmean, 1'l|l defer again to the Third
Rest at ement, which has a very useful summary of the
course of the law in this area. And the principal tests
that are now being used by courts are foreseeability and
directness, which are closely related, | think. | nean,
clearly, as this Court stated just this nonth in the
Stout case, it stated a test of proximate cause in terns
of whet her --

JUSTI CE Gl NSBURG: Coul d you give sone
exanpl es of what causes woul d be proximate and what
causes would not so qualify? Something that's -- you
said but-for is no good. So what would be a but-for
cause but not a proximte cause?

MR. ROTHFELD: A but-for cause in this
context would be, there's a defective brake on -- on the
| ocomptive and it comes to a sudden stop. |If the
conductor, standing in the |oconotive when the train
stops, is thrown to the floor and injured, clearly that
Is proximte cause. It -- it is -- it is an injury that
is related to the risk that nmade the conduct actionable
in the first place.

The reason that having defective brakes is
negligent and gives rise to a cause of action is because

it can cause an accident that will cause people to fall,

14
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

cause the train to hit sonething, will cause derail nent.
That's why it is negligent, and if the kind of injury
that follows fromthe accident is related to that risk
that clearly is proxi mate cause.

The kind which is not would be, train stops
because of the defective brake. No one is injured.
Conductor gets off the train to wal k al ong and see
what's going on, trips and turns his leg, or is bitten
by a snake.

JUSTI CE KAGAN: M. Rothfeld, are there any
cases |like that in the FELA world? You know, | take it
that this basic instruction that was given in this case
is the instruction that's given in nost cases. |If you
| ook across the range of cases, do ydu find jurors
awar di ng damages in the kind of situation that you're
tal ki ng about? In other words, is this a real-world
pr obl enf?

MR. ROTHFELD: They did in precisely the
case | just described, a case called Richards fromthe
Sixth Circuit, which is cited in the am cus bri ef
submtted by the Association of American Railroads. The
train stops because of a defective brake, the conductor
gets off, wal ks along, turns his ankle and sues.

Clearly, the risk of soneone getting off the

train and having a fortuitous injury is not the kind of

15
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risk that gave rise to the negligence. | nean, it's
negligent to have a defective brake, but not because
there's a bystander who m ght be bitten by a snake or
turn -- turn his ankle.

JUSTICE BREYER: |Is there a case like that?

MR. ROTHFELD: As | said, the Richards case.

JUSTI CE BREYER: Yes, but | mean sonebody
m ght think that having to go off and patrol a thing in
a rough area is sonething that happens with a sudden
stop: You run a risk of turning your |eg.

| agree with you about the snake. 1|s there
any case about the snake?

MR. ROTHFELD: | -- | can't cite you a snake
case directly, but -- \

JUSTI CE BREYER: Ckay. So the furthest --
the furthest -- the furthest that you go is the case of
sudden stop in the wlderness, gets off, rough area, and
twi sts his ankle.

MR. ROTHFELD: O I'Il -- 1"ll cite you --

JUSTI CE BREYER: | don't know. I s that
proxi mate cause or not? Maybe it isn't.

MR. ROTHFELD: 1'll give you two answers to
that, Your Honor. First of all, there are other cases.
Anot her case, for exanple, cited in the am cus brief

that | referred to is the Schlunpert case from Georgi a,
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in which there's a defective coupling device |lying on
the ground. If it had -- if it had fallen off the train
because it was defective and fallen on soneone's foot,
clearly that's proximte cause. But it's on the ground.
The enpl oyee cones al ong, picks it up, throws off --
throws off his -- throws out his back, and sues. That
I's not the kind of -- of injury that one would foresee
comes from havi ng defective coupl ers.

CHI EF JUSTI CE ROBERTS: And do you want --
what instruction would you give that would tell the jury
to all ow damages in one of those -- the first of the
coupling cases, but not in the second?

MR. ROTHFELD: The instruction we ask for is

the one this Court gave -- said should be given in the
Brady case: Natural, foreseeable, and probable. It is
not - -

CHI EF JUSTI CE ROBERTS: Are jurors going to
sit there and say, one of those is natural, foreseeable,
and probable, but the other isn't?

MR. ROTHFELD: | would -- | would say that

CHI EF JUSTI CE ROBERTS: | don't know what
"natural”™ means. You know, so it's not a supernatural
situation?

(Laughter.)

17
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MR. ROTHFELD: Well -- well, |I'mjust
quoting the Court's | anguage to you, Your Honor. But --
but certainly, foreseeable and probable, one would say
that --

CHI EF JUSTI CE ROBERTS: It's not foreseeable
that if you drop a coupling where it's not supposed to
be, sonmebody wll conme along and try to pick it up and
nove it?

MR. ROTHFELD: Well, but it's not
foreseeable in the sense that it is unrelated to the
risk that gave rise to -- to the cause of action in the
first place. | nmean, it's foreseeable in the sense that
anything is foreseeable.

If | give the classic exénple: | drive --
drive you to New York, from Washington to New York, and
| drive too fast, exceeding the speed |limt. That's
negligent. It's negligent because | run the risk, if |
drive too fast, of hitting sonebody, of hitting another
car, of driving off the road. And so if | do that and
you're injured as | drive you to New York, you can sue
me.

But that doesn't happen. | drive -- | get
to New York safely, you get out of the car, and as soon
as you get out, you are struck by lightning. It's a

but-for cause of your being struck by lightning that |

18
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drove too fast. You wouldn't have been there when the
| i ght ni ng struck.

JUSTI CE BREYER: You coul d have been bitten
by a snake when you're getting out of t car.

(Laughter.)

JUSTI CE BREYER: But there has been no such
case, to your know edge?

MR. ROTHFELD: O -- or, nore likely, you
coul d have been hit -- hit by a car driving across Fifth
Avenue too fast.

JUSTI CE KAGAN: M. Rothfeld, your
I nstruction actually used the term "probable cause."

Are you -- "proximte cause." Are you saying now that
that's not necessary, that as |ong aé you say
"reasonabl e and foreseeable,” you would be satisfied?

MR. ROTHFELD: Well, | think that it should
I nclude the term "proxi mate" sinply because that has
traditionally been the requirenment. That's what this
Court has said in cases |like Brady. It's what the Court
has said in cases applying other proximte cause --
ot her el ements of proximate causation in other
circunstances. But it is the concept.

| mean, as | said, "proximate" is a
confusing word. That has been recogni zed sort of across

the board. So it has to be spelled out and unpacked.
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JUSTI CE KAGAN. So why use it at all? |If
you think that "reasonable" or "foreseeable" are | ess
confusing words, why shouldn't we just tell the jury to
use those words instead?

MR. ROTHFELD: | -- again, | don't think
that it is essential that it use the word "proximte" if
It spells out what is neant by "proximate" in -- in --
as --

JUSTI CE G NSBURG. And the spelling out is
natural, probable, and foreseeabl e?

MR. ROTHFELD: Again, that is the termthat
this Court used in Brady, and that is -- is closely
related --

JUSTI CE KENNEDY: Althoudh your proposed
instruction didn't use the word "foreseeabl e"?

MR. ROTHFELD: It did not use the word
"foreseeable.” It used "natural and probable."” But
we -- we endorse, again, the test that this Court has
stated in the FELA context very clearly in the Brady
case. There are -- as has been noted in some of the
guestioni ng, there has been discussion between courts
and commentators over the years about what the best way
is to define proxi mate cause and explain it to the jury.

| mean, in terns of the question posed by

the Chief Justice, does it actually make any difference,

20
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| think not only do we have to assunme that it makes a
di fference, because juries are presuned to follow their
i nstructions, but the kind of instruction that was given
here was essentially a but-for instruction, that if you
find that -- that in any respect, the injuries
essentially would not have occurred but for the
m sconduct, for the -- for the negligence of the
railroad --

JUSTICE ALITO Could you explain how it
m ght have made a difference in this particul ar case
based on the facts of the case? As | understand it,
M. MBride's theory was that as a result of having to
use the independent brake extensively over a |ong period

of time with this w de-bodied cab, his hand got tired

and it fell, and it hit the independent brake.
s that -- that's the theory?
MR. ROTHFELD: Well -- that -- that --

that's his explanation of the accident. The theory of
negligence, as | understand it, as it was presented to
the jury by his expert was that the configuration of the
train that he was driving was unsafe because it -- it
could lead to derailnments, it could | ead to breaking of
t he coupl ers.

As expl ained by his expert, the -- the

theory was not that there was sonething unsafe about the
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arrangenent of the braking system and so, | think that
the -- the way in which a proximte cause instruction
properly given here could have made a difference is that
the jury could have found, well, yes, it was negligent
to have these five |oconotives arranged in the way that
t hey were, but that had nothing to do, except in a but-
for sense, with the fact that the -- the -- that
M. MBride's hand was injured; that the jury could have
made that determ nation and so it could have made a
di fference.

Now, | nean, the fact is there was no
proxi mat e cause argunment made bel ow because the
i nstruction that was given by the district court
excluded it. And so, as | said befofe, the -- the
theory of the case advanced by M. MBride bel ow sinply
didn't take account of proxinmte cause.

Now, if the -- if we prevail here and the
case goes back, he will be free to argue under a proper
i nstruction that there was proxi mate cause, that sonehow
the configuration of the train affected his -- his
handl i ng of the brake.

JUSTI CE SOTOVAYOR: You're really suggesting
that the defense attorney here wouldn't have argued the
concept of proximte cause in saying the negligence had

nothing to do with himjust deciding to hit the brake?
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MR. ROTHFELD: The --

JUSTI CE SOTOVAYOR:  -- | -- | -- 1 --it's
farfetched, don't you think, that because the judge
refused to give a proxi mte cause charge that the idea
of it wasn't argued to the jury: What we did didn't
cause this.

MR. ROTHFELD: Well, there -- there is no
gquestion that what the railroad did caused in the but-
for sense. M. MBride would not have been in the cab
operating the brake systemhad it -- had it not been for
the configuration of the -- of the |oconotives. And, so
I f we assunme that the configuration of the | oconotives
was negligent, then but for the negligence of -- of the
rail road, this would not have occurréd. And that in
fact is -- is the terns in which the case was argued to
the jury by M. MBride's | awer, who said, in so many
words: But for the negligence of the railroad, this
woul d not have occurred.

JUSTI CE SCALIA: So the -- but the question
I's, what was your argunent? What was your side's
argument? Did you argue, in effect, proxinmte cause?

MR. ROTHFELD: Qur side argued that there
was no negligence at all, that -- that -- that the
configuration of the railroad was perfectly proper, and

that -- the -- the -- there was a contributory
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negl i gence conponent to what was going on here. In
fact, the jury found that M. MBride was contributorily
negligent in part, and that was part of the -- of the
defense presentation, too.

But just two or three -- to take a step back
to first principles, on the assunption that proxi mte
cause -- that there is a difference between instructing
the jury on proxi mate cause and not, because the court
-- it has been a part of tort |law, you know, for tine
i mmenorial on the assunption that it does make a
difference and it has been an inportant part of tort |aw
because it has been universally recognized by courts, by
academ cs, by the Respondent that there has to be sone
limtation on liability beyond but-fér causation. |If
there is not, there is the danger of sort of infinite
liability, of limtless liability, and particularly of
fortuitous liability, because there is no way that the
defendant in a situation like this can anticipate that
It's going to be held liable for this kind of injury.

So proxi mte cause has been regarded as an
essential conponent of the tort law. And that being so,
FELA creates a Federal cause of action for negligence,
it creates a Federal tort. It -- a fundanental
principle of statutory interpretation, this Court has

applied many tinmes, nost recently just this nmonth in the
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St aub case, that when Congress creates a Federal tort,
It means to adopt the general background of tort |aw,
and Congress --

JUSTI CE GINSBURG. Are there any -- any
negligence-type statutes? | nean this one, | nean, it's
odd to say that the judge erred in reading to the jury
the words of the statute, did plaintiff's injury result
in whole or in part fromrailroad negligence. All that
Federal statutes, negligence statutes that use the word
"proxi mate" --

MR. ROTHFELD: There are -- there are
Federal statutes that use the word "proximate." | don't
know that there are any negligence statutes. So far as
| understand from our review of the faw, at the tine
t hat Congress enacted FELA in 1908, there -- there were
no such statutes that nade use of the term "proxinate."

And the presunption then, as now, is that
when Congress creates what anounted to a Federal tort,
the assunption is that it intends to adopt a background
of tort law. That was true in the Sherman Act, it was
true in RICO it was true in securities laws, it was
true just as earlier this nonth in the Staub case, a
statute which did not use the term "proximte."

JUSTI CE Gl NSBURG: But you said your defense

at trial was not about causation, it was no negligence,
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ri ght?

MR. ROTHFELD: Well, that's -- that's right.
G ven the instruction that the jury received, which does
not -- did not include a proximte cause requirenent,
and given that if one assunes that there was negligence,
there is no doubt that the -- that the injury here was
t he but-for product of that negligence, there sort of
was no room for negligence to be argued to the jury on
t he defense side. | nean, for proximte -- for --
for -- for causation to be argued on the defense side.

JUSTI CE ALITO. Assune you could talk to the
jury and the jury says to you: W found negligence, so
we don't want to hear about that; and we've found but-
for causation and we don't want to héar about that; now,
explain to us why there isn't proximte cause here?
What nore -- what -- what would you say?

MR. ROTHFELD: In -- in this case we would
say the negligence that is being presented to you and
t hat you have presumably found is that the configuration
of these | oconotives was dangerous because it could | ead
to derailnent, it could |lead to breaking of the couplers
between the cars. That is the negligence. And
proxi mat e cause, properly understood, neans that the
injury on which the plaintiff is suing has to follow in

a probable, natural, foreseeable way fromthat -- that
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negl i gence.

JUSTI CE KAGAN: But wasn't the theory
different, M. Rothfeld? Wasn't the theory that the
configuration of the train nmade the braking and the
switching much nore difficult for the person in this
position?

MR. ROTHFELD: Well, if I may, 1"l answer
that and then sit down.

That, as | say, was not the theory that was

presented by the plaintiff's expert. To the extent that

that is -- is a viable theory, it could be presented on
remand. The argunent can be made. | think it's a
difficult argunment, but -- but it was not presented to

the jury here because there was no pfoxinate cause
i nstruction, so there was no opportunity for the
gquestion to be -- be -- be vetted.
And with that, thank you, Your Honor.
CHI EF JUSTI CE ROBERTS: Thank you, counsel.
M . Frederick
ORAL ARGUMENT OF DAVI D C. FREDERI CK
ON BEHALF OF THE RESPONDENT
MR. FREDERI CK: Thank you, M. Chi ef
Justice, and may it please the Court:
This case is a case that presents a

non- exi stent problem and a solution that is in search of
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a non-exi stent problem because there are no real
reported cases where there have been problenms arising
under the Rogers instructions that have becone the nodel
I nstructions under the Federal Rules for over 50 years.

And if could I just begin, Justice Kennedy,
with your question which opened this up, proximte cause
serves two principal functions. One is to limt the
scope of the persons to whomthe tortfeasor owes a duty;
and the second is to limt the kinds of injuries that
t hat person would be |iable for.

The innovation in FELA that is so inportant
t o understand about why the rel axed causation standard
became the accepted standard under FELA was that FELA,
by its plain ternms, did away with thé first concept of
proxi mate cause because it |imted the duty to the
enpl oyee by the enployer. There is no one outside of
that relationship that can bring an action under FELA.

And the second thing that it did was it put
Into what is now section 51 that if the negligence
results in, quote, "in whole or in part” fromthe
negl i gence of the railroad, that is enough for injury.
At commmon | aw the proxi mate cause standard required that
the railroad' s negligence be the sole cause. So the
I nnovation that created the relaxation in the causation

standard was the inclusion of these words in part, and
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so over time --

JUSTI CE SCALI A: OF course, the other side
says that what that meant, and -- and -- and the
| anguage of our cases seens to support that, "in whole
or in part" sinply elimnated the common | aw doctri ne of
contri butory negligence, whereby if the plaintiff also
had been negligent, the plaintiff could not recover,
and -- and FELA uses a -- a -- a conparative negligence
st andar d.

MR. FREDERI CK: And this Court has rejected
t hat kind of approach alnost fromthe begi nning of the
statute. In Canpbell in 1916, the Court asked whet her
FELA has conpletely elimnated the idea of proximte
cause. The Court has elim nated and\the pl ai n | anguage
precl udes the sole cause, inmmedi ate cause, direct cause,
| ast cause, substantial factor --

JUSTI CE SCALI A: Wiy doesn't "in whole or in
part” apply to the elimnation of contributory
negligence? 1Isn't that an adequate explanation for the
| anguage?

MR. FREDERICK: It's -- it's not one that's
consistent with the Court's cases. And let ne point you
back to the day Rogers was decided. |If we accept for
pur poses of argunment -- and |I'monly accepting it for

t hese purposes -- that Rogers was only about nultiple
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causes, on the very sanme day it decided two other cases
t hat arguably were only about single causes. It decided
a case under the Jones Act, the Ferguson case, and it
deci ded anot her case under FELA, the Webb case. 1In both
of those cases, there were no nultiple causes, there was
no contributory negligence; but what the Court said was
t hat on today we are announcing this standard, we apply
that standard to overturn directed verdicts where juries
had cone to the conclusion that the railroad's
negl i gence had played a part, even a slight one, in
produci ng the injury sustained by the worker.

JUSTI CE KENNEDY: Do you think that the
phrase in the statute "in whole or in part” allows
juries to inpose liability based on But-for causation?

MR. FREDERI CK: No. The --

JUSTI CE KENNEDY: Wy -- why not?

MR. FREDERI CK: As this Court put a gl oss on
t hat | anguage in Rogers, it -- it construed those words
to nmean that the railroad's negligence has to be found
to have played a role, however slight, in producing the
injury. Thus in M. --

JUSTI CE SCALI A: That's what but-for cause
means. Tell ne about the snake. |Is the snake covered?

MR. FREDERI CK:  No.

JUSTI CE SCALI A:  Why not ?
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MR. FREDERI CK: Because the railroad's
negl i gence there --

JUSTI CE SCALI A: Once you abandon a
proxi mate cause requirenent, however you want to define
that, I don't see why the snake isn't covered, or the
|l i ghtning on 42nd Street.

MR. FREDERI CK: Because there the railroad's
negl i gence played no part in producing the jury. It's
t he produci ng aspect that provides a little bit nore --

JUSTI CE SCALIA: Sure it did. The train
woul dn't have stopped, the conductor wouldn't have

gotten off, he wouldn't have been bitten by the snake.

If the -- if the car had not traveled to New York over
the speed Iimt, the -- the passenger woul dn't have been
on 42nd Street when the lightning struck. | nean, how

can you say it didn't play a part? O course it played
a part.

MR. FREDERI CK: It was certainly an el enent
of the existence of the condition. But what the Court's
cases, Justice Scalia, after Rogers have done, and |
think this is an inportant part of the history, is that
there are a couple of outlier cases, to be sure. Courts
have corrected themall by saying that the judge -- that
the jury could not have reasonably found based on common

experience that this snake bite or what have you was
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proximately related to -- played a part.

JUSTICE BREYER: As | read the statute -- as
| read the statute, it insists, as interpreted in
Rogers, that the negligence has to play a part in
produci ng, and in the snake case the negligence doesn't
matter. It's sinply the timng, et cetera. And is --
that's how | read it.

MR. FREDERI CK:  Yes.

JUSTI CE BREYER: And | guess that's how
courts have read it. |I'mnot sure; you know. And I
suspect fromthe answers |'ve gotten so far there's
never been a court that read it differently.

MR. FREDERI CK: That's correct.

JUSTI CE SCALIA: Is that\correct?

MR. FREDERI CK:  Yes.

JUSTI CE SCALI A: That negligence didn't play
a part?

MR. FREDERI CK:  Yes.

JUSTI CE SCALIA: But for the negligence, the
train would not have stopped. How can you say the
negligence didn't play a part? Had the train not
st opped, he woul dn't have been wal ki ng al ong and been
bitten by the snake.

MR. FREDERI CK: Justice Scalia --

JUSTI CE SCALI A: | mean do words nean
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anyt hing? How can you possibly say that negligence
didn't play a part? It obviously did. It seens to ne
you're arguing for -- not the nonexistence of proximte
cause. Nobody in his right mnd could argue for the
nonexi stence of proximte cause. You are arguing for
sone different -- different definition of proximte
cause, and | would like to know what that -- what that
new definition is, as opposed to the definition that M.
Rot hf el d proposed.

MR. FREDERI CK: Well, let me start with this
by saying that the Court and the | anguage of the statute
have already elimnate six possibilities for proxinmte
cause; and the question now is whether there's sonething
additive to the words that M. Rothféld now proposes for
the first tinme, because this was not | anguage that they
proposed in their proffered jury instruction, which can
be found in the red brief at page 11. There they
followed the Illinois proposed instruction which says
"natural or probable sequence."” That | anguage does not
appear in Brady. In Brady, a 1943 case fromthis Court,
the words are used "natural and probabl e consequence,” a
consequence, of course, being a result, a sequence being
an order of events.

Now, their instruction rests on the word

"probabl e, which of course in comon understandi ng and
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nost juries would commonly understand, "probable"” neans
nore |ikely than not, which is directly in contention
with the statutory words "in part,"” and directly
contrary to the way courts had universally understood
this | anguage since Rogers.

JUSTI CE BREYER: | don't know if they said
this, but | nean, as | read it, | thought the reason
t hat negligence doesn't play a part is the act which was
negli gent played a part, of course; it was "but for";
but the fact that it is negligent is totally irrelevant,
because it's not within the risk in any sense
what soever.

Now as | -- you know the area. | don't put
-- don't just agree with ne because {'n1saying it. Is
that roughly the --

MR. FREDERI CK: That is correct, Justice
Breyer. And in the cases -- and there really are only a
few cases where you can find these kind of outlier facts
and these kind of, you know, "out there" situations, and
one of the reasons is because FELA is only a
conpensat ory damages statute. It only addresses the
actual injury and the conpensation for the worker.
There are no punitive damages, there are no attorney's
fees, there are no treble damages.

JUSTI CE KENNEDY: You're in the jury room
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and a juror says: This wouldn't have happened but for
the wi de | oconotive; therefore, there should be
liability. Wat -- and assune the jury has all of the
Federal reports in there and the judge lets themread.
VWhat -- what is there for another juror to say that this
is wong?

MR. FREDERI CK: The negligence theory here,
Justice Kennedy, if I could go back to that, was not
stated in a way that we would subscribe to by -- by M.
Rot hfeld. Qur theory of negligence at trial was
t wof ol d.

One was that these w de-boded | oconotives
were not appropriate for the switching exercise that the
train nmen were doing on that day, and in fact the
supervi sing engineer said this was the only tine that he
was aware in his |long experience where these w de-body
| oconptives were used for this specific purpose which
required a lot of braking activity.

The second theory of negligence was that M.
McBride was put to this purpose w thout proper training.
He has conpl ai ned on the day; he was unconfortable and
he didn't know whet her he coul d operate that |oconotive;
and the jury was entitled reasonably to infer that that
poor training was a --

JUSTI CE SOTOVAYOR: How did any of those
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t hi ngs cause his injury?

MR. FREDERI CK: Because --

JUSTI CE SOTOVAYOR:  You've used the
formul ati on negligence played a part in the injury. So
how did those things play a part?

MR. FREDERICK: His -- let's start with his
poor training. There was testinony that a person who
was nore skilled in the art of dealing with a w de-boded
| oconotive woul d be able to mani pul ate the i ndependent
brake with the automatic brake in a way that woul d not
cause the repetitive stress that M. MBride suffered.
And there was further testinony that using a w de-body
| ocomotive, which is nore difficult to manipul ate for
the switching operations, and here mé're t al ki ng about
moving in and off main tracks to couple trains, train
cars so that they can be used for a | onger
destination -- that that kind of equi pnent was not
suited for the purpose.

M. MBride's testinony was when he had used
t he wi de-body | oconotive, he had done so on long trips
over long distances that didn't require the sane kind of
ready, mani pul ative braking of the independent brake.

JUSTI CE SCALI A:  And you don't assert that
that's a foreseeabl e consequence of the negligence of
using a w de-body train?

36
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

MR. FREDERICK: It's foreseeable if the
railroad is using a piece of equipnent w thout training
t he person.

JUSTI CE SCALIA: Wll, you -- you don't --

MR. FREDERI CK: For a purpose that it's not
ordinarily used for.

JUSTI CE SCALI A:  You say it doesn't have to
be foreseeabl e.

MR. FREDERI CK: They didn't ask for
foreseeability, Justice Scalia.

JUSTI CE SCALI A: Oh, so you -- you conceded
that it ought to be foreseeable.

MR. FREDERI CK: What | -- | would say this
Court -- \

JUSTICE SCALIA: |I'mtrying to see what your
case i s because | can't believe you don't believe in
proxi mate cause. | just think you're -- you're giving a
different definition of it, and I"'mtrying to figure out
what your definition of it is.

MR. FREDERI CK: My definition, what | think
the Court did in Rogers was to try to end the debate
over how confusing the word proximate cause is in these
ki nd of cases by offering sinple and direct instructions
that juries could understand and apply, and that has

been the case over the last 50 years.
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JUSTICE SCALIA: Do it. I'mstill waiting

to hear your instruction, which is supposedly sonething

other than "but for."™ Is it just "but for"?
MR. FREDERI CK: | would take the words of
Rogers. | think the jury here was properly instructed.

JUSTI CE SCALIA: Wth -- what are the words?
G ve ne the words.

MR. FREDERI CK: The words are on page 10 of
the red brief, Justice Scalia, and it follows the nodel
forminstruction that's used in all the Federal courts,
"def endant caused or contributed to plaintiff's injury
I f defendant's negligence played a part no matter how
small in bringing about the injury. The nmere fact that
an injury occurred does not necessarfly mean that the
i njury was caused by negligence.”

JUSTI CE SCALI A:  You don't think that's "but
for"?

MR. FREDERI CK: Whet her you think it's "but

for" or not I think is beside the point.
JUSTI CE SCALIA: | don't care whether |
think. We' ve got words here. What do those words nmean?
MR. FREDERI CK: Those words nean that "but
for" plus a relaxed form of |egal cause associating the
negligence in playing a part in produce the injury.

That's how Rogers understood it.
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JUSTI CE SCALI A: Negligence is a given; the
negligence is not what |'m asking about. |'m asking
about causality, and what you have just read is "but

for" cause.
MR. FREDERI CK: Well, | would disagree with

that Justice Scalia, and | think the Rogers Court

di sagreed with that too, because after Rogers this Court

upheld in Inman a case on a directed verdict where it

concluded after the Rogers instructions had been used

t hat nonet hel ess the negligence of the railroad had not

pl ayed a part. That's a case involving a drunk driver

who hit a flag man at the site of where the flag man was

oper ati ng.

JUSTI CE SOTOVAYOR: Can f -- can | go back a
second and perhaps follow up Justice Scalia's question
in a slightly different way? Do you believe a railroad
can be held liable for a harmit could not reasonably
foresee?

MR. FREDERI CK:  Yes.

JUSTI CE SOTOVAYOR: All right. Now,
per haps, we can get to why, under what formulation, if
It didn't know harm was going to happen or could happen.

MR. FREDERI CK: Well --

JUSTI CE SOTOVAYOR: Reasonably foreseeable.

MR. FREDERI CK: Yes. | think that the
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concept of foreseeability is one that has alternated in
and out of this Court's cases, but let's take the case
of Gallick in 1963, where a fetid pool with verm n and
rats were allowed to |live by the railroad' s negligence,
and it was believed that an insect was growing -- insect
bodi es were growing in that fetid pool, and as a result
of that insect bite, the injured worker's |legs had to be
anmput ated by the effect of this insect bite.

Now, many people would argue -- in fact, the
| ower court had concluded -- that it was not reasonably
foreseeable that the railroad' s negligence in allow ng
t hat stagnant pool to exist would nonetheless lead to
the injury sustained by the worker.

JUSTI CE SOTOVAYOR: It n{ght not be
reasonably foreseeable that an anputati on would occur
but it was reasonably foreseeable that some injury to
peopl e woul d happen as a result of these infected insect
bites, no? That's what the court ultimately said.

MR. FREDERI CK: That's correct. But what
the court had al so done was to rely on earlier cases in
which it's saying these concepts really are rel axed
because the purpose of FELA is to provide a substitute,
if you will, for workers' conpensation, where if you can
establish negligence on the part of the railroad and it

causes, in part, the injury, the railroad will be liable
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for that.

And that's why this -- these concepts of
proxi mate cause really are getting at a different
problem which is that when these statutes are enacted,
you're trying to guard the defendant's liability agai nst
the entire world. And that's why it nakes sense to
| npose sonme kind of restriction for foreseeability or
for directness, because otherw se anybody coul d be
|iable to anybody el se. Here, that problemis renpved,
because the railroad is the only -- can only be sued,
under FELA, by the enployee, and only if its negligence
pl ays a role in producing that injury.

If I could go back to the words that
M. Rothfeld' s trial counsel had proﬁosed, t he "probabl e
sequence” word is now not even used anynore in Illinois.
So it would be very odd to think that you would reverse
an instruction here, where the proffered instruction by
the railroad doesn't even State what -- the proxi mte
cause instruction in the nodel | anguage.

Now t he nodel | anguage under Illinois calls
for the natural and ordinary course of events. That's
how proxi mate cause i s now done under the Illinois
proposed instructions. And it's hard to know how t hat
| anguage, M. Chief Justice, takes us any different from

the common instruction that all juries are given, to use
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nmon experience and their conmon sense in

ng the evidence. |f what proximate cause now
der these types of standards is the ordinary
f events, all we're doing is asking juries to
eir common sense w thout introducing the word

whi ch has been denpbnstrated to

confuse juries because nost of them you know, nany

t hi nk that "proxi mate" nmeans sonmething |like estimte
or --

JUSTI CE SCALIA: If the other side doesn't
i nsist on that, the other side -- we'll give you that
one.

MR. FREDERI CK: And we're delighted with
t hat concessi on, Your Honor. \

JUSTI CE Gl NSBURG. M. Frederick, suppose a
juror says, W wouldn't -- goes to the judge and says,
We would |ike to have an explanation of, what does it

mean that the injury results in whole or in part from

the rail

respond?

entirely
further
words th

from"

road's negligence? Wat would the judge

MR. FREDERI CK: Justice G nsburg, |'m not
sure how a trial judge would take a request for
clarification of this word's -- this Court's
at clarify the "resulting in whole or in part

" m not aware of any cases where anyone
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chal | enged the use of the Rogers | anguage on the ground
that it wasn't sinple and direct and therefore coul dn't
be under st ood.

JUSTI CE SCALIA: Well, this jury found it,

t hough. What -- what would you tell the jury?

MR. FREDERI CK: | beg your pardon?

JUSTI CE SCALI A:  This jury found it unclear
and asks you. \What would you say?

MR. FREDERICK: | think -- and |'ve never
served as a trial judge, but | think ny -- my direction
woul d be to go back and try again based on the words
that are there, because the whole idea behind these
words was to try to end the debate between this Court
and many State courts that sinply didn't grasp that FELA
was intended to provide a renmedial statute with a
causation el enent that was a weaker causation el enent
than in normal negligence cases. And so this Court was
t aki ng dozens of cases under FELA between the 1930's and
the 1950's in which the Court was | ooking at directed
verdicts by State suprene courts that were overturning
jury verdicts. And the whole idea behind making this
t he | anguage of what constitutes a jury case was to
renmove the appellate review process froma |ot of these
things and to | eave these questions up to the conmmon

sense of the jury.
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JUSTICE ALITO. Well, what if the jury says,
Well, does it nean that but for the negligence, the
i njury would not have occurred? Then what would the
trial judge say?

MR. FREDERI CK: If the jury asked a
question, | think the judge would wite back and say,
No, that's not correct, the words -- please focus on the
words: The negligence playing a part, however small, in
producing the injury. | nmean, I'mnot aware if juries
get to this but for versus what is a rel axed --

JUSTI CE SCALI A:  You think that elim nates
but-for cause, to tell them that negligence plays a
part, no matter how small, in the injury? You think
that elim nates but-for, rather than\invites it?

MR. FREDERI CK: No, Justice Scalia, our
position is that it is but-for plus a relaxed form of
| egal cause that's been well-recognized in the cases and
hasn't produced a problem Surely the burden is on the
railroad to come up -- | would have thought that if they
wanted to overturn the pattern instructions that have
been used in nearly a half a mllion cases since Rogers
was handed down, that they would have nore than a case
that they cite fromone of their amci. | nean, they
don't even cite the Richards case in their main briefs.

And so surely -- you know, we're here to
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debate these hypotheticals, | would suppose, but they
don't have any relation to the real world.

JUSTI CE ALI TGO  Suppose the jury asks, Is it
sufficient, is it necessary for the injury to be
foreseeabl e? What does the trial judge say then?

MR. FREDERI CK: | think the trial judge
says, No, it is not necessary for it to be foreseeable
in a direct -- if the negligence plays a part, however
small, in producing the injury.

And that's why in cases |ike the Ferguson
case, which was decided the sane day as Rogers -- |
mean, that's a very out-there set of facts, where the
ship steward -- and renenber, what you decide here al so
applies in the Jones Act for sea morkers as well. But
in that case, the Court said it was a jury question,
whet her the failure to provide an appropriate to
I mpl enment to scoop hardened ice creamfromthe freezer
on the ship was foreseeable, whether or not the ship's
steward, in serving the ice cream would reach for a
butcher knife to try to chip away and lead to the
severing of two of his fingers.

| mean, we're tal king about a dangerous
situation, Justice Alito. At the tinme that FELA was
enacted, in a year prior to that, sone 12,000 people

died and there were hundreds of thousands of injuries,
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and the idea behind the statute was to provide a broad
remedy so that rail workers could be conpensated, not
get extra damages |ike punitive damages, but just
conpensated for their injuries. And so the result is
that railnmen know they' re going to have to go before
juries exercising their commpon sense, and juries have,
I n many, many cases, ruled in favor of the railroads.
And that system ought to be allowed to continue.

If | could go back to one |ast point, and
that is the idea of statutory stare decisis. W believe
t hat because Rogers construed the "in whole or in part”
| anguage, it's entitled to statutory stare decisis where
jury instructions have used that |anguage.

And at sone level, this éase I's not too far
fromthe Hylton case, which was decided in the early
'90s, except the difference is in Hylton, the Court had
dealt with a case fromthe early 1960s call ed Parden.
And that case had had many of the underpinnings of -- of
t he question there that had been discredited or undercut
by subsequent deci sions.

Here, there are no cases since Rogers that
suggest doubt on the general validity of the Rogers
rule. You have the cases that were decided in the
I mmedi ate proximty of Rogers; you have Gallick in

1963 --
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JUSTI CE GI NSBURG: We have three justices of
this Court that say Rogers is irrelevant because it had
to do only with nmultiple causes.

MR. FREDERI CK: And ny answer to that,
Justice G nsburg, is that after Rogers, the Court
applied the Rogers | anguage to single cause cases. W
have Webb, we have Ferguson, we have Kernan, we have
Gal l'i ck, we have the statement in Crane that conparing
t he actions of the nonenployee, the -- the explanation
for why the nonenpl oyee has to go to common law is
because there are these special features of FELA, one of
which is no common | aw proxi mate cause and the
elimnation of contributory negligence and assunpti on of
the risk. \

And then subsequently when the Court in
Ayers and then in Gottshall says very clearly these are
ways that FELA has departed fromthe common | aw and from
the other statutes, in Gottshall the Court was very
clear that it is relaxed causation and that this is one
of the departures fromnormal common | aw standards. It
woul d seem odd to hold now that all of a sudden we're
going to talk about common | aw standards for causation
where the Court over a series of decision over the |ast
hundred years has knocked out six of the prevailing

versions of proxi mate cause that were then in vogue.
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That would be a very odd way to -- to rule.

JUSTI CE SOTOVAYOR: M. Frederick, go back
again and tell me what a -- what a judge would say to a
jury so he or she doesn't say but-for is not, not using
those words, tell ne in sinple, plain | anguage how a
judge differentiates to a jury the difference between
but-for and this causation. Wat would a judge say?

MR. FREDERI CK: Okay, | would start with the
| anguage in Rogers, and then | would say --

JUSTI CE SOTOVAYOR: The -- that negligence
pl ayed a part in the injury?

MR. FREDERI CK: Right. In producing --
produci ng the injury.

JUSTI CE SOTOVAYOR: Proddcing the injury?

MR. FREDERI CK: That's correct. And that
part of that played a part -- you know, rests on the
common sense of whether or not a jury thinks that a
particularly inmprobable set of -- of events is something
that would be within the commpn experience of soneone to
view as --

JUSTI CE SCALIA: It sounds like
foreseeability you're talking.

MR. FREDERI CK: It's a relaxed form of
foreseeability in much the sane way.

JUSTI CE SCALI A: | thought you said no
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foreseeability?

MR. FREDERI CK: What | said was that this
Court's cases go back and forth on the idea of
foreseeability and whether or not it's necessary.

JUSTI CE SCALIA: Do you want to go back or
forth? Which do you want?

(Laughter.)

MR. FREDERICK: | think it's foreseeable
here in this case that using the wong equi pment with
the wong training would produce an injury |ike the one
that ny client suffered. And so | would stand on that
basis, and | would further stand on the ground that this
Court --

JUSTI CE KENNEDY: Well, ét -- at -- at |east
that, it seens to nme, is a jury question.

MR. FREDERI CK: That's right, Justice
Kennedy, and the jury here applied the statute the way
it was intended. It found fault with nmy client, and it
found fault with the railroad and it apportioned danmages
accordingly.

JUSTI CE KENNEDY: But -- but -- but it was
not instructed on foreseeability?

MR. FREDERI CK: And they didn't ask for a
foreseeability instruction. So, you know, reversing

when -- when they haven't asked for the correct
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statenment of the law is not sonething this Court
ordinarily does.

JUSTICE ALITO Wasn't M. --

JUSTI CE G NSBURG. They -- they -- they did
ask for proxi mate cause?

MR. FREDERI CK: They defined proxi mate cause
by saying natural or probable sequence, Justice
G nsbhurg. That's how proxi mate cause was defined in
their words, and the way they defined it didn't include
the word "foreseeability."

JUSTI CE SCALI A: That sounds like a good
definition of foreseeable, doesn't it? |It's natural and
pr obabl e.

MR. FREDERI CK: Probable; t hough, doesn't --

JUSTI CE SCALI A: Coul d sonet hi ng be natural
and probabl e and not foreseeabl e?

MR. FREDERI CK: Justice Scalia, the word
"probable” is nore likely than not, which is the
stronger standard, it's intention with the words "in
part” in the statute. Result in part is not sonething
that is nore likely than not. For that reason, we
believe the Court should adhere to the Rogers approach.
It's worked, it's allowed juries to exercise their

common sense wi thout being confused by these el usive

proxi mate cause formnul ati ons.
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The other side has failed to identify a
problem and there's not the slightest reason to think
that any alternative formulation would work any better.

JUSTICE ALITO Could | just ask you this
factual question? Was it M. MBride's theory that his
injury resulted fromthe repetitive use of the
| ndependent brake or was it that the -- as a result of
the repetitive use his hand fell down and it hit the
I ndependent brake, and that was the cause of the injury?

MR. FREDERI CK: | think it's -- both
t heories were presented, and they were both based on the
| mproper equi pnment that he was asked to use and his
| nproper -- inproper training he had been given, which
are classic jury questions concernind negl i gence and
causati on.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Rothfeld, you have 4 m nutes.

REBUTTAL ARGUMENT OF CHARLES A. ROTHFELD
ON BEHALF OF THE PETI TI ONER

MR. ROTHFELD: Thank you, Your Honor, just a
few quick points. First, although nmy friend M.
Frederick has struggled valiantly, | think that he is
unable to explain how his test is any different froma

"put for" causati on.
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JUSTI CE BREYER: How about eggshell skull?

MR. ROTHFELD: That is a different kind of
probl em

JUSTICE BREYER: It is not foreseeable.

MR. ROTHFELD: It has been -- the rul e of
common |aw from - -

JUSTI CE BREYER: You're just saying, it's
all foreseeable, not foreseeable.

MR. ROTHFELD: No. The question is whether
or not the kind of -- the risk of -- that there would be
an injury follows fromthe -- the nature of the
m sconduct that gives rise to liability in the first
pl ace, and it is -- comon | aw has al ways recogni zed
that if you're risking a particular kind of injury, that

soneone is going to be hit, you take your victimas your

find them and that is put -- put in a different basket
of -- of doctrine altogether.
So -- so first, again | -- there is no

alternative to proximte cause, but "but for" cause;
that's been universally recognized as an unacceptabl e
basis for liability.

Second, if | could return to our snake just
for a monent. It has been recognized that the -- the
nature of the protection that's provided by the tort |aw

is related to the -- to the risk of injury that gives
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rise to liability in the first place. |If there -- the
risk of injury is that a defective brake is going to

| ead to a derail nment or an accident, injury that foll ows
fromthat risk is conpensable; injury that does not,

i ke wal king along and turning your |leg or being bitten
by a snake is in a different category, it's not

predi ctabl e and foreseeable or natural in that sense.

JUSTI CE SOTOVAYOR: \Why not, if you know
that there are snakes along this route, just Ilike
there's an infected vermn or insects or sonething else?
| --

MR. ROTHFELD: Well, the question would be
one for the jury if it's properly instructed. And in
fact in the Gallick case, as | think\Justice Sot omayor,
you -- you have recogni zed, the Court said that that was
foreseeable. And the jury -- the issue can be posed to
the jury, the jury can determ ne whether it is a natural
probl em

JUSTI CE SOTOVAYOR: So it's not that it's a
matter of |aw?

MR. ROTHFELD: No. That -- that's right,
that's right.

JUSTI CE SOTOVAYOR: A matter of |aw, there
was -- there could be no proximate cause. You're

arguing that a jury should determ ne whether or not they
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coul d antici pate sonebody slipping on a sl ope?

MR. ROTHFELD: That -- that's generally
right. | nmean, there will be circunmstances, as the
restatement says, that -- in which it's so clear that it
is not a -- a probable, natural, foreseeable consequence
of -- of the wongful conduct, that it should not go to
the jury. And --

JUSTICE ALITG Isn't -- isn't M. Frederick
right in saying that asking whether sonething is
probable is very different from asking whether it's
f oreseeabl e?

MR. ROTHFELD: They -- clearly they are
closely related. | mean the Court in Brady stated
that -- that test, as natural, probaBIe, f oreseeabl e.

If it is natural and probable, it is likely to be
foreseeable. And --

JUSTICE ALITO. Well, if it's probable it's
foreseeable, but it can be foreseeable even though it's
not probabl e.

MR. ROTHFELD: Well, it -- but | think what

probabl e means in this context it has to be foreseeable,

not sinply in the theoretical, | can foresee if | drive
too fast in New York, maybe there will be a |ightning
strike -- | nean, | can inmagine that. But it has to
have -- pass a certain threshold to --
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JUSTICE SCALIA: |If that's true, that --
everything that's natural and probable is foreseeabl e,
but not everything that's foreseeable is natural and
probabl e, you were requesting a jury instruction that
didn't go as far to help you as was possible, but you
were still requesting a jury instruction that was on the
road.

MR. ROTHFELD: That's -- to ne the only
question now here before this Court is whether we are
entitled to a jury instruction that states properly the
nature of the proximte cause test, and if the case goes
back under that standard, then the argunents that have
been suggested by M. Frederick can be presented to the
jury. But -- but as you say, Justicé Scalia, that's
right; and to the extent that there was anythi ng wong
with the instruction, we would provide it.

JUSTI CE SCALI A: This case go to the jury?

MR. ROTHFELD: | think it would be open to
argue that it's so clear that -- that there was no
proxi mate cause that it shouldn't; but that's a question
to be posed on remand.

JUSTI CE KAGAN: |I'msorry, M. Rothfeld, |
didn't understand what you just said, because the
requested jury instruction that -- that you gave was any

cause which in natural or probable sequence produced the
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injury. Is that right?

MR. ROTHFELD: That was the requested
i nstruction.

JUSTI CE KAGAN: So that's essentially saying
that the jury has to say it's 51 percent likely to

produce the injury, isn't that right?

MR. ROTHFELD: | -- it was not put in those
terms. | -- 1 would not think --
JUSTI CE KAGAN: Well, it says natural or

probabl e, and probable neans nore |ikely than not, which
is 51 percent.

MR. ROTHFELD: | -- again, it was not --
unpacking those terms, and | would say it does not have
to be -- the answer is -- is no. Thé jury doesn't
define that it is -- it is necessarily going to be the
outconme, but it has to find that there is sone
substantial probability that it will be the outcone,
before liability can attach, would be our -- our
subm ssi on.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.

MR. ROTHFELD: Thank you, Your Honor.

(Wher eupon, at 12:02 p.m, the case in the

above-entitled matter was submtted.)
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