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PROCEEDI NGS
(10: 06 a.m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
first this termin Case 09-907, Ransomv. FIA Card
Servi ces.

M . Burke.

ORAL ARGUMENT OF CHRI STOPHER P. BURKE
ON BEHALF OF THE PETI TI ONER

MR. BURKE: Thank you, M. Chief Justice,
and may it please the Court:

I n 2005, Congress passed the Bankruptcy Act.
It made a policy decision to limt judicial discretion
on a case-by-case basis in the area of reasonabl e and
necessary expenses. It did so by créating a formul a
that entailed an aggregate set anobunt of expenses for an
i ndi vi dual .

Now, Congress could have created this from
scratch. It could have used an arbitrary figure. But
I nstead, there were figures that the IRS al ready had,
based on Census Bureau statistics, that said nationw de,
in a certain area, an individual would spend this nuch a
nmont h on average.

In the case of M. Ransom that's
approxi mately 2500 a nonth. Forgetting about howit's

di vided up, if I had 100 people conme in and answer the
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following five questions the sane way M. Ransom di d,
and that's age, |ocation, household size, gross incone,
and if you have a vehicle, how many, they would all get
a $2500 standard aggregate deduction, which works out to
$150, 000 over a 5-year period.

Now, the crux of this is whether or not
courts are allowed to dig in and cut out pieces of the
st andard aggregate anount.

JUSTICE ALITO Wiy is that the crux of it?
Congress made reference to the |ocal standards, right?

MR. BURKE: Yes.

JUSTICE ALITO And were the -- was the
commentary in the Collection Financial Standards in
exi stence at the tinme when Congress énacted this
provi si on?

MR. BURKE: There was a Col |l ection Financial
Anal ysis that was in place, and it was noted in 1998 as
a prior version of the bill that ultimtely wasn't
passed.

JUSTICE ALITGO And that explains what the
| RS understands the | ocal standards to nmean; isn't that
ri ght?

MR. BURKE: | would disagree with that. |
would say -- well, it would -- it would explain what the

I RS means, but that's where | would end it, because the
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| RS standards are used to collect taxes. They are
di scretionary. They --

JUSTICE ALITO.  Well, | understand that, but
Congress decided to nmake reference to the | ocal
standards in this bankruptcy provision, didn't it?

MR. BURKE: Standards.

JUSTI CE ALITO  Yes.

MR. BURKE: It didn't go beyond that.

JUSTICE ALITO And this -- and at the tinme
when it did that, there was official |IRS commentary
regardi ng the nmeani ng of those standards, correct?

MR. BURKE: For the IRS to use in collecting
t axes.

JUSTICE ALITO And your\argunent is that
Congress intended to adopt the standards pronul gated by
the IRS, but not the IRS' s interpretation of the
st andar ds.

MR. BURKE: Correct, not their methodol ogy
or interpretation.

JUSTI CE G NSBURG. Doesn't the chart say
"ownership costs"?

MR. BURKE: Yes.

JUSTI CE Gl NSBURG. And you woul d read that
to mean non-costs as well? | nean, if the -- if the

table is called ownership costs, then why not use the
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I RS's definition of what costs are, and that definition
says, what, | oan paynents and | ease paynents?

MR. BURKE: Because you -- we have to | ook
at it as a standard aggregate. And what | nean by that
Is -- okay, the Bankruptcy Code doesn't define ownership
costs. And ownership costs could be the replacenent
value. It could be buying a new vehicle. It could be
the costs associated with maki ng paynents on a vehicle.

What that -- that average nunber is, in this
case, $471, is a nationw de figure that somebody woul d
spend on average in a nonth. It doesn't nean that any
one i ndividual spends that anount.

JUSTI CE SCALI A: M. Burke, isn't it --
isn't it the case that, even on the 6ther side's
interpretation of it, it doesn't come down to actua
costs anyway? Isn't it the case, or do |I m sunderstand
iIt, that so long as there is one paynent, you get the
entire deduction?

MR. BURKE: That's their position, or even
$1.

JUSTI CE SCALI A: Even one paynment of $1, you
get the entire deduction. So to argue this case as
t hough it's a question of whether you actually expend
t he noney that you're getting the credit for is

simply -- is sinply false. You don't do that under
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either side's interpretation, right?

MR. BURKE: Again, | would perhaps --

JUSTICE SCALIA: I'mtrying to help you,
M . Burke.

(Laughter.)

JUSTI CE GI NSBURG:. M. Burke, before you
respond to that question, isn't it so that in the event
that Justice Scalia just proposed, the trustee could
propose an anendnent to the plan to reflect that that
cost is no |onger being incurred?

MR. BURKE: The cost has never been
I ncurred. That's the point. And --

JUSTI CE GINSBURG. M question is: [In the
situation that Justice Scalia proposéd, It's not
automatic that the $471 gets deducted because there
coul d be proposed an amendnent of the plan to reflect
that that -- there's no |onger any expense for
owner shi p.

MR. BURKE: In the situation where there is
a dollar, of course, an anmendnent can be made. But see
the -- the dollar doesn't show up in the nmeans test.
The neans test is the aggregate --

JUSTICE GINSBURG. But it isn't -- it isn't
automati c that because there's one paynent, then

forever, the rest of the 5 years, he gets to deduct the
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$471.

MR. BURKE: That's what the |ower court
sai d.

JUSTI CE SCALI A: Excuse me. \Wat -- what
happens under the tax law? Do they nmake an adj ust nent
under the tax law as wel | ?

MR. BURKE: Of course -- under the tax |aw,
you get a standard deducti on.

JUSTI CE SCALI A: A standard --

MR. BURKE: No different than here. Nobody
goes behind the scenes and says, hey, what is that
standard deduction?

JUSTICE SCALIA: Right. So that they --
what is suggested is that you | ook af it and apply the
| RS's approach as to whether you get into the chart, but
t hen you don't use the I RS s approach when the trustee
t akes you out of the chart. |Is that what you think is
t he | aw?

MR. BURKE: No, that's not what | think is
the law. What |I'msaying is Congress has given, in this
case, an individual |ike Jason Ransom $150, 000 over 5
years to spend. They are not saying whether he actually
spends it in any one category.

For instance, the car ownership m ght be --

equate to $28,000 over 5 years. Rent m ght be 1, 000.
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That's 60, 000 over 5 years. Congress did not say go
back and make sure M. Ransomis spending every doll ar.
These are averages across the nation. And when it cones
to a car ownershi p expense, we're not saying spend $471.
Oh, you have no paynent? You didn't spend anything for
5 years?

No. What it's saying is, over 5 years, |
have a cost associated with owning that vehicle, whether
it's a loan or | ease paynent, whether it's replacing the
vehicle, whether it's major repairs, on average, across
the country.

JUSTI CE BREYER: You do. You do, but the
difficulty that I -- I don't get the answer to
Justice G nsburg's first question. \

Of course you have all kinds of costs
dealing with ownership, but what the I RS says, what it
says in the statute, is you are supposed to take the
applicable costs fromIRS. And what it has on page 5a
Is it has sonething called "ownership costs."”

MR. BURKE: Correct.

JUSTI CE BREYER: And it defines those as
$471.

MR. BURKE: Correct.

JUSTI CE BREYER: And then on 3a, where it

says what ownership costs are, it says the
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transportation standards consi st of nationw de figures
for nonthly | oan or | ease paynents, referred to as
ownership costs. So when | read that, | said ownership
costs nmeans nonthly |l oan or | ease paynents, nothing
el se.

Now, you have all kinds of other things.
It's just these words "ownership costs" don't refer to
t hose ot her things, because of that definition given
right there. That's what | thought Justice G nsburg was
initially asking.

JUSTI CE G NSBURG: Yes, | was.

JUSTI CE BREYER: And | -- and how -- how do
you get out of that what | think of as very, very clear
| anguage whi ch says what these standérds refer to?

MR. BURKE: Because the standards refer to
the nunbers. [It's a chart.

JUSTI CE BREYER: Yes, but it doesn't -- for
exanpl e, suppose you buy a dozen apples every nonth, and
they cost you $48 extra. You' re not going to say the
ownership costs refer to the apples, even if you
decorate the car with them

(Laughter.)

MR. BURKE: What -- what --

JUSTI CE BREYER: | nean, ownership costs

refers to | ease and | oan paynents. Nothing el se.
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JUSTI CE SCALI A: What's the | anguage we're
dealing with, M. Burke? Do you want to quote the
| anguage to us?

Nobody's quoted the | anguage. \What does it
say i s applicabl e?

MR. BURKE: What the statute says is the
applicable -- you shall get, mandatory, the applicable
amounts specified based on where a debtor resides --

JUSTI CE SCALI A: Wait. The -- the
appl i cabl e ampbunts specified where?

MR. BURKE: In the national |ocal standards.

JUSTI CE SCALI A: Read the text of the
statute, would you, please, for me? | couldn't even get
it fromyour brief. You had to refef me back to the
petition. Wiy isn't in an appendix to your brief or
printed in the beginning of your brief, instead of
ki cking me back to dig out your petition?

MR. BURKE: "The debtor's nmonthly expenses
shall be the debtor's applicable nonthly expense anmounts
specified under the national |ocal standards.™

JUSTI CE SCALI A: " Anmpunt specified under™
t he standard.

MR. BURKE: Specific anount, "applicable”
nodi fies "amounts specified.”

JUSTI CE SCALI A: " Applicabl e amunts

11
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specified,"” not the amounts specified if applicable.
MR. BURKE: Correct, based on where a debtor
resi des.

Now, the only way a court can say that an
i ndi vidual has to have a debt on a car to get this
deduction -- there's two ways: One --

JUSTICE ALITO  Look at the |local standard,
which is on page 8 of the appendix to your brief, right?
And all it says is "Omership Costs,"” "First Car,"
"$471." That's the relevant text, isn't it?

MR. BURKE: Yes.

JUSTICE ALITO \What if a person | eases a
car? Do you think they get ownership costs?

MR. BURKE: Yes, because\they get the cost
whet her they owe on it or not.

JUSTICE ALITO. But they don't own the car,
so how can they get ownership costs?

MR. BURKE: There's a different definition.
"Omershi p" doesn't nean -- it can nean possessi on.

But - -

JUSTI CE ALITO. \Where do you get that, from
the --

MR. BURKE: Black's Law Dictionary.

JUSTICE ALITGO -- fromthe Collection

Fi nanci al St andards?
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MR. BURKE: No. The Collection Financi al
St andards say you get the | ease -- you get the deduction
if you have a loan or a | ease paynent.

JUSTICE ALITO \Were do you get the
definition that sonmebody who | eases sonething owns it?

MR. BURKE: | don't. |I'mnot sure they do
own it.

JUSTI CE ALITO. Then how do they get
owner ship costs?

MR. BURKE: Because you have possession of
it. It's based on having the item It's costs
associated with having the item whether it's paid off
or not.

JUSTICE ALITO |If sonebddy rents an
apartnment, do they own the apartnent?

MR. BURKE: Probably under ownership, their
possession is sone type of an ownership. It my be just
possessory.

JUSTI CE BREYER: |Is there sonmething w ong
with the IRS sayi ng what they nmean? It says ownership
costs means nonthly | oan or | ease paynments. Now, is
there something --

MR. BURKE: The problem --

JUSTI CE BREYER: That's what it says it

means. Now, is there sonmething illegal about it
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defining ownership costs in that way?

MR. BURKE: No, for the collection of taxes,
there is not. But if you're going to use -- start
digging into the manual, you m ght as well bring it all
into 707(b), and, as we discussed earlier, there was
| anguage that said the collection financial analysis
shoul d be brought in, but that was deleted in the final
version.

JUSTI CE G NSBURG: Why not just -- it says
you are supposed to | ook at the form it says ownership
costs. So the only thing you' d |look at the IRS for
Is -- the manual -- is to define ownership costs. And
t hey say ownership costs neans those two things.

MR. BURKE: Well, | don't -- there's no

reason to limt it. If you're going to -- the text
doesn't say -- it says national |ocal standards. It

doesn't discrimnate or give disparate treatnment to that
one item |If you're going to give it to one item then
it can be pulled in, and it should be -- the sane
treatment should be given to all items, and we should
have to prove sone type of a --

JUSTICE GINSBURG: | don't follow that. |If
the sinple thing is to just -- what does the word
"costs" nean? And then you | ook to the IRS nanual, and

it tells you that "costs" nmeans | oan or |ease paynents.
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MR. BURKE: To collect taxes, that's how
they defined it. But in the statute it says you get
"l ocal standard amounts specified.” |t does not stretch
It and say "under the IRS' s interpretation.”" That

| anguage was taken out. And if we were to use the IRS' s

i nterpretation, here's the whole problem It's
di scretionary. |t goes up and down. |It's based on an
| RS revenue agent. It -- let me give you a separate

exanpl e. Nobody --

JUSTI CE KAGAN:. M. Burke, if we could stay
with this. The $471 is derived by | ooking at the
average | oan or | ease paynents nationwi de. Then, in
addition to that, we know that the IRS has a separate
category for operating costs that is\neant to reflect
costs of having a car that are not your | oan and | ease
paynments. So, between those two things, why wouldn't we
say that ownership costs neans your |oan and | ease
payments, but operating costs neans your other costs of
having a car, and that you get the operating costs if
you have a car but don't nmke | oan and | ease paynents,
and you get the ownership costs if you do nake | oan and
| ease paynments?

MR. BURKE: Because to reach that, you have
to go into the Internal Revenue Manual. |It's not in the

statute that says you have to owe on it to get it. And
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if you go into the Internal Revenue Manual -- let's |ook
at operating expenses. What it says, in collecting
taxes -- and it's in the Joint Appendi x at pages 83
t hrough 88. But what it says, when it cones to | ocal
nati onal other expenses, an internal revenue agent has
di scretion. You only get these expenses -- this is the
overall idea -- if they produce incone or if it's for
heal th and wel fare.

And so, when we | ook at the Joint Appendi X
page 88, section B, under the |ocal standard
transportation expenses, when it tal ks about operating
costs, which is sonmething you just nmentioned, it says
you only get transportati on expenses that are used to
produce incone or the health and melfare of an
I ndi vidual and their famly.

Plus, the fact that you own a car, the IRS
under its discretion can take away the operating costs
if it's on four cinder blocks in your backyard. You're
not incurring fuel costs, mleage costs; you are not
probably paying registration or any of those other
operating costs. The IRS agent, under their nmanual, can
take away that expense.

So, why stop and say, well, we're just going
to look at the ownership costs? And all they're saying
here is if you owe on it, you get it; if you don't owe,

16
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you don't get it. Let's not |ook at anything else in
the Internal Revenue Manual, which is a 39-part,
500- page docunent that in some ways is al nost
I nconprehensi ble, and direct the --

JUSTI CE G NSBURG: M. Burke, the -- it's
unusual to allow a deduction for the purpose of
cal cul ati ng di sposabl e incone although you don't have
any expense. | understand how you get to that
conclusion with respect to car ownership. |Is there any
ot her provision that in -- in calculating disposable
i ncome, you are allowed a deduction for an expense that
you don't incur?

MR. BURKE: |[|f the Court understands nmy view
t hat Congress gave -- \

JUSTI CE GINSBURG: No. The question -- is
there anything else that works |ike this? You don't
have t he expense, nonethel ess you have the deduction?
Any -- | nmean, there are a whole |list of deductions,
expenses. |Is there any other one that works this way?
It doesn't matter whether you have the expense, in fact.

JUSTI CE KAGAN: For exanple, M. Burke, what
woul d happen if you didn't actually have any
out - of - pocket nedical costs? Could you still claima
deduction for out-of-pocket nedical costs?

MR. BURKE: |[|'m saying you get all the

17
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deducti ons, whether you owe on it or not. |Is there a
specific one besides the car ownership that says you
have to owe on it? No. But ny point is --

JUSTI CE KENNEDY: |Is that the general view
of the courts? |Is the answer that you just gave
supported uniformy by the courts that have | ooked at
this?

MR. BURKE: There's about 60 published
cases. They are split al nost 50-50, actually nore --

JUSTI CE KENNEDY: Even -- in other words,
even on this point, they are split?

MR. BURKE: This is one line that they have
| ooked at in the cases. Basically --

JUSTI CE SCALI A: | don't\understand what
you're saying. He asked, are they split 50-50 on the
point that is before us here? Yes or no?

MR. BURKE: Yes, they're about 50-50.

JUSTI CE SOTOVAYOR: Do they apply -- do the
courts apply the housing and utilities |listed anount
whet her or not you pay for a house or not, whether or
not you rent?

MR. BURKE: There's two published cases |I'm
aware of, and both allowed it. One, sonebody had
mlitary housing; one, the house was paid off. Both

courts said you get it under the |ocal standards. But
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the I'RS manual woul d not give that to you, because under
the | ocal standards the I RS manual says you get the
specific amunt or your actual paynment, whatever is
| ess.

JUSTI CE SCALIA: O course, once again, M.
Burke, this is -- | don't know why you don't point this
out. This is not the difference between your position
and the position of the other side. You get the
deduction for the other side as well, whether or not you
are making the paynent. Now, maybe it can be adjusted
by the trustee, but as far as the statute is concerned,
so | ong as you nmake one paynment of $1, under their
theory you're entitled to claimthe deduction; isn't
that right?

MR. BURKE: That's correct.

JUSTI CE SCALI A:  So.

JUSTI CE KENNEDY: My question, incidentally,
about courts was not with reference to the car expense.
It was with reference to the hypothetical or to the
I ssue proposed by one of ny coll eagues, that said, what
if you don't -- Justice Kagan -- suppose you don't have
t he nedi cal expense. And the answer -- and your -- and
| wanted to know if your answer is supported uniformy
by the courts that have | ooked at this, or if there is

also a split on that point?
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MR. BURKE: | apol ogize for not
understanding it. No, every other expense deduction
that | have seen besides the car ownership, sonebody
gets it.

CHI EF JUSTI CE ROBERTS: And they get it
whet her or not they incur that expense or not?

MR. BURKE: Correct.

CHI EF JUSTI CE ROBERTS: I n ot her words,
food -- you don't have to say, well, he did spend this
much noney on food, so he gets the standard deducti on.

MR. BURKE: Correct.

CHI EF JUSTI CE ROBERTS: |If he doesn't eat as
much as sonebody el se, he gets the same deduction,
ri ght?

MR. BURKE: Correct. O if he lives at hone
and nom cooks for him

JUSTI CE KAGAN: But, M. Burke, even you
would say -- is this correct -- that if you don't own a
car at all, you can't claimthe car costs?

MR. BURKE: Yes.

JUSTICE SCALIA: Is that -- is that by
reason of the Internal Revenue Service --

MR. BURKE: No.

JUSTI CE SCALIA: -- manual, or is it by

reason of the Bankruptcy Code itself?
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MR. BURKE: It's by reason of the Bankruptcy
Code that refers to the standards, and the standards
specifically say you have one car, no cars, and you get
a public transportation, or two cars; pick the one.

JUSTICE SCALIA: So it's in the chart --

MR. BURKE: [It's in the chart.

JUSTI CE SCALI A: -- that you claim-- okay.

JUSTICE ALITO. What if you own a car, but
it's conpletely inoperable and it has no value? You buy
it for a dollar. 1It's a junk car, and you're planning
possibly to restore it at sone point. Do you get the
deduction then?

MR. BURKE: Based on a strict reading of the
code, you get it. \

Now, would the IRS allow it? Again, that's
a discretionary standard, but any tinme you have an
objective test, there's going to be |line-draw ng and
percei ved unfairness on the outskirts.

JUSTI CE KENNEDY: And woul d your answer be
the sanme if the allowance was set, the decree was nmade,
and -- and the debtor then went out and bought the
junker to put in his driveway just in order to get the
400-plus dollars a nonth, or would that be deemed an
evasion of the law that could be addressed by the

Bankruptcy Court?
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MR. BURKE: It can addressed by the
Bankruptcy Court, and that's the beauty of the statute.
We don't need to go into the Internal Revenue Manual .

We just need their tables, because there's a provision,
1325(a)(3), that deals with good faith. So if it
appears sonmebody is not acting in good faith, then --

JUSTI CE BREYER: \What is -- we've got about
half the courts in the country agreeing with you. And
so you've read all those argunents, and what in your
opinion is the best one on the point, again, where | am
stuck, which is Justice G nsburg' s original point?
mean, | can think of mllions of exanples. You have a
formthat says -- the enployer says entertai nment
expenses. Then it defines entertainﬁent expenses as
food and transport, and they | eave out novies, you know.
Or you could have vacati on expenses, and vacation
expenses are defined as transport and hotel, and they
| eave out neals. And here we have a definition of
owner shi p expenses, and they say |easing and | oani ng,
and they | eave out other forns of ownership.

MR. BURKE: Because --

JUSTI CE BREYER: Now, the argunment is, well,
that's what they mean by it, so that's what applicable.
Now, what's the best argunent against that in those
50 cases? Wiy is it trying -- why to try to get an
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expense which isn't | oan or |ease? Have you any nore
right to it than if you tried to get an expense to ny
totally irrelevant apples? | mean, it doesn't fit
within the applicable definition. Wat's the answer?

MR. BURKE: The nmeans test is a form and if
you | ook at the form-- the neans test is a form

JUSTI CE BREYER: |'ve | ooked at the form

MR. BURKE: If you look at the form --

JUSTI CE BREYER:  Yes.

MR. BURKE: It just says --

JUSTI CE BREYER: Owner shi p.

MR. BURKE: That's it. There's no
definition in the form

JUSTI CE BREYER: But they -- two pages
earlier they say what they nmean by the word "ownership."

MR. BURKE: Not the -- the |IRM does.

JUSTI CE BREYER:  Yes.

MR. BURKE: Not the statute and not the B22
formthat's filled out by debtors.

JUSTI CE BREYER: You say half the courts
say, oh, you just sort of imagi ne what ownership
expenses are, and anything that they can fall within
t hat general English | anguage word is what they can
deduct; is that their approach? Because we -- you say

cut off the definition, cut off the definition fromthe
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word "ownership"; don't use it. So what do we use to
defi ne what ownership is?

MR. BURKE: W don't have to. Congress gave
standard ampunts for --

JUSTI CE BREYER: No, | know, but it's for
ownership; it's not for, for example, whistling. |It's
for ownership. So -- so how do we define what that $471
attaches to? Do we use a State conmmon | aw definition or
sonet hi ng? How have they done it?

MR. BURKE: Because you can take it as a
bunch of variables. 1It's not in the Bankruptcy Code.

If -- so it could be replacenent costs; it could be
maj or repairs; it could be --

JUSTI CE SCALIA: Is this\a probl em
distinctive to your case? Doesn't the other side have
the same problemw th ownership? Don't they acknow edge
that even if you are leasing the car you get the
deducti on?

MR. BURKE: Yes.

JUSTI CE SCALIA: | don't see why this is
distinctive to your case. It's a problem both sides
face. And we don't avoid it by com ng out against you,
do we?

MR. BURKE: No, we don't.

JUSTI CE BREYER: \Why?
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JUSTICE ALITG VWhat if -- what if the
definition of --

JUSTI CE BREYER: \Why don't we?

JUSTICE ALITO -- ownership costs was noved
into the [ ocal standards thensel ves? Wuld the outcone
be different then?

MR. BURKE: Are you saying in 707(b)?

JUSTICE ALITO No. [It's noved fromthe CFS
to the |ocal standards, which are referred to in the --
in the code provision.

MR. BURKE: My answer would still be the
sanme because that's not a congressional fornmula. That's
a formthat cones off the Departnment of Justice Website
whi ch adm ni sters the U. S Trustee‘s\progran1and that's
their litigation position.

JUSTI CE KAGAN: But, M. Burke, if the table
said | oan and | ease costs, you wouldn't have a case? |If
it said -- instead of ownership costs, if it said |oan
and | ease costs, then you would sit down and you woul d
say |'"'mnot entitled to that deduction?

MR. BURKE: No. | would say an individual
who owns a car, whether they owe or not, gets the
deducti on because it's part of this aggregate standard.

JUSTI CE KAGAN: Even if it's called | oan and

| ease costs?
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MR. BURKE: Correct. |It's not a breakdown
on what any one individual has. |It's an aggregate.

JUSTI CE GI NSBURG. You may want to save the
rest of your time for rebuttal.

MR. BURKE: Thank you. I will.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Ms. Maynard.

ORAL ARGUMENT OF DEANNE E. MAYNARD

ON BEHALF OF THE RESPONDENT

MS. MAYNARD: M. Chief Justice, and may it
pl ease the Court:

The Bankruptcy Code precludes an above-
medi an-i ncome debtor |ike Petitioner fromshielding from
his creditors $471 a nonth for a car\paynent t hat he
does not have. A debtor with --

JUSTI CE SOTOMAYOR: -- food costs, housing
costs, utility costs, by getting his parents to pay for
those things and still take this deduction?

MS. MAYNARD: The statute allows a debtor to
take an applicable nonthly expense anount. So if the
debtor truly has no food costs, then the food standard
woul d be not applicable to the debtor, so --

JUSTI CE SOTOVAYOR: Your adversary said that
only two courts have addressed this issue and have

permtted those deductions. So under what reasoning
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woul d we apply a different standard to the car costs as
opposed to those other costs?

M5. MAYNARD: Well, | think, with respect --
| think the cases he was tal king about were housing.

JUSTI CE SOTOVAYOR:  Housi ng.

MS. MAYNARD: Right. So housing and car
costs are part of the local standards. Food, cl othing,

house cl eani ng supplies, those are part of the national

standards. The -- in our view, the text that goes al ong
with -- acconpanies the tables, which is not the
I nternal Revenue Manual -- it's just the pages reprinted

at la to 3a of our brief. The Collection Financial

St andards, the prefatory explanation for what the tables
mean. | n our view, that is -- goes élong wth --

I ncorporated into the national |ocal standards.

The national standards, Justice Sotomayor,
are allowed, as |long as you have under the cal cul ati ons
-- as explained in the standards, under the national
standards, a debtor would receive the allowance in the
table as | ong as they have any such expense, so
regardl ess of ampbunt. However, if they have no such
expense, then they are taken out by the statutory
| anguage in the neans test, which says that the standard
must be applicable to the debtor. And --

CHI EF JUSTI CE ROBERTS: So if they have
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pre-purchased their food expenses, so |ong as they have
$1 of food expense they get the entire expense even
t hough they're not incurring it?

MS. MAYNARD: |If they are --

CHI EF JUSTI CE ROBERTS: And there are things
| i ke, you can pay up, you know, have the grocery deliver
your food every nonth and you can pay in advance, and if
you're paid up, you still get the full food expense that
is allowed?

MS. MAYNARD: No, Your Honor. | think if,
over the 60-nonth period | ooking forward, you know, that
you're going to -- you've already paid up for your food
for the next 60 nonths and you're not going to incur any
addi ti onal food expenses, no, then iﬁ that situation the
standard woul d be inapplicable to you. You would be
having no -- in that hypothetical --

CH EF JUSTI CE ROBERTS: But if you paid $1
for food, you' d get the full amount for 60 nonths?

MS. MAYNARD: Under the standard. That's
the way the standards operate, Your Honor.

| haven't seen any cases litigated over food
expense - -

CHI EF JUSTI CE ROBERTS: So your argunent
| eads to a result that's just as absurd as your

col |l eague's result on the other side.
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MS. MAYNARD: | don't believe so, Your
Honor - -

CHI EF JUSTI CE ROBERTS: | nean, that was a
big part of your argunent. You said his position |eads

to an absurd result, and yours is just as absurd.

MS. MAYNARD: | don't think so, Your Honor,
for this reason, which is that the national standards
are food, clothing, house cleaning supplies, things that
you expect every debtor to have. You don't see nuch
litigation about those expenses. The |ocal standards,
however, operate differently. In our view -- and our
view s different fromthe governnment's, Justice Scali a.
In our view, under the |ocal standards and the way that
they apply as explained in the Cblleétion Fi nanci al
Standards, is that the debtor is allowed their actual
expense for the |local standard or the ampunt in the
tabl e, whichever is less. So in the hypothetical --

JUSTI CE SOTOVAYOR: \Where does it say that?

MS. MAYNARD: |In our --

JUSTI CE SOTOVAYOR: The debtor's nmonthly
expenses shall be the debtor's applicable nonthly
expense anounts specified under the national and | ocal
standards. So the national and |ocal standards have
amounts |isted. \Where does it say you take only the

actual, not the national or |ocal standard?
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M5. MAYNARD: | read that text, Your
Honor -- again, the Court doesn't need to decide this
maxi mum cap i ssue to decide this case, because the
Petitioner has no expense whatsoever, and so it's not
applicable to him

But in our view, Justice Sotomayor -- in our
view, you get it fromthe | anguage of the statute that
says the debtor's applicable nonthly expense anounts
speci fied under the national standards and | ocal
standards. And the way that we understand the national
and | ocal standards to work is, if you | ook at page --
It's explained on page la of the petition to our brief,
the red brief. Mxinmum allowance -- it's the third
par agraph down: "thinun1al|omances\for housi ng and
utilities and transportation, known as the Local
St andards, vary by location. Unlike the National
St andards, the taxpayer is allowed the anobunt actually
spent or the standard, whichever is |ess."

JUSTI CE SOTOVAYOR: But that's -- but that's
not what the provision at issue here says. It says you
use the amount specified under the national standards,
and you use actual for everything else. That's what the
statute said. So now you're trying to nove the actua
into the first half of the text?

MS. MAYNARD: No, Your Honor, that's not how
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| understand the text. The text provides --

JUSTI CE SOTOVAYOR: \Why woul d you even
bot her? Why don't you -- if -- if what you' re arguing
Is that only actual expenses are -- are what you can
claim you wouldn't need the first half.

MS. MAYNARD: Yes, you would, Your Honor,
because what the -- what the statute's purpose here is
-- | nmean, | think it's helpful to step back.

Chapter 13 sends one to chapter 7's neans
test for the purpose of cal culating the amunts
reasonably necessary for the maintenance and support of
t he debtor. And Congress chose to inport the -- the
met hodol ogy of the national standards and | ocal
standards as a way both to set the cétegories of
expenses that debtors could receive paynents for, and,
with the case of the national and |ocal standards, to
set the anounts. They were worried about cappi ng upper
di scretion because Congress -- it's quite clear fromthe
text and the |egislative history -- was concerned about
above- nmedi an-i ncome debtors taking |uxurious expense
anount s.

JUSTI CE SOTOVAYOR: So what you woul d have
the statute read is: The debtor's nonthly expenses
shall be the debtor's applicable nonthly expense anmounts

specified, as a -- as a maximum You woul d have to add
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"maxi mun' somewhere there.

MS. MAYNARD: No, Your Honor, because the
anount under the national standards, as the national
standards operate, is the -- is an allowance, not an
actual, and the amount under the |ocal standards, as
t hey operate, is the amunt actually spent or the anmount
in the table, whichever is less. And, again --

CH EF JUSTI CE ROBERTS: Your -- your
position penalizes debtors who pay their expenses in
advance, who don't incur additional debt to pay for
things like their car. | would have thought the
Bankruptcy Code would think that's a good thing, that
they're not incurring debt that they can't afford to pay
off, but instead, to the extent they\can, t hey' re paying
expenses in advance. Why shoul d sonebody who does t hat
be in a worse position than sonmebody -- than sonmebody
who takes out a |oan they can't afford to pay back?

MS. MAYNARD: Money is fungible, Your Honor,
so to the extent the debtor has incurred expenses before
goi ng into bankruptcy instead of, as here, paying off

this nore than $85,000 in credit card debt, shouldn't be

able to --

CHI EF JUSTI CE ROBERTS: Well, he hasn't
i ncurred -- he hasn't incurred expenses. |It's the whole
point, | guess, that he's paid for sonething.
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MS. MAYNARD: He used his noney, perhaps, to
purchase his car outright, instead of to pay down his
credit card debt, and so he has a salary of $50,000, and
he has a credit card debt of $85,000, and he owns a
2-year car -- 2-year-old car outright. He should not be
able to deduct, as a neasure of his reasonably necessary
expenses for his maintenance and support over the next
50 nmont hs, $28,000 that he doesn't need for a car
paynent that he doesn't nake.

JUSTI CE BREYER: You're --

CHI EF JUSTI CE ROBERTS: Even though he can
do it -- even though he can do it for everything else --
he can do it for food, he can do it for housekeeping
expenses, he can do it for personal éare expenses, he
can even do it -- the other, the final category is
m scel | aneous, so he can do it for anything.

M5. MAYNARD: Well, the m scell aneous, al
t hose nunbers are capped, and the legislative history
makes cl ear Congress thought all those nunbers would
actually effectively act as caps. |In other words, to
the extent there was debate in the Congress, Congress
was concerned that these nunbers were actually too | ow,
not that they were going to give anybody a w ndfall.

But to the extent --

JUSTI CE SOTOVAYOR: So what you're proposing
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is that every debtor has to go to the Bankruptcy Court
and show what their nonthly food bills have been over
what period of time, how nmuch their personal supplies
have been over what period of time? How can you
cal cul ate forward what they are going to spend on a
nont hly basis for each of those itenms? Isn't that the
reason the tables are used, so that you don't have to do
t hat ?

MS. MAYNARD: Yes, Your Honor, and in the
nati onal standards, which all the itenms you just |ist
are national standards, under the national standards you
don't do the actuals. On page la, it explains:

"Al'l owmances for food, clothing and other itenms, known as
t he National Standards, apply nationﬁﬂde except for

Al aska and Hawaii.... Taxpayers are allowed the total
Nati onal Standards amount for their famly size and

i ncone | evel, without questioning anounts actually

spent . "

For -- yes, for those hard-to-cal cul ate
items, you do -- our position is you do get the ampunts
in the chart. For |ocal standards -- the I ocal

st andards, however, which include hone, nortgage, |ease
expenses, utilities, and transportation, which include
bot h ownership costs and operating costs, you get the

actual or whichever is |ess.
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JUSTI CE SCALI A: | nust say your position is
nore | ogical than the position that you read in sone of
the instructions applicable to the -- to the chart
that's referred to in the Bankruptcy Code, but not
others. | nean, it seenms to ne, if you're going to read
in the requirenment that have to have nmde a | ease
paynment, you should also read in the requirenent that
you're referring to now, which would nean your deduction
Is limted by the -- by the ampbunt of your |ease
paynment .

| don't see why -- is there any reason why
one would read in the other one and not read in yours?

MS. MAYNARD: Not in our view, Your Honor,
because in our view the chart is -- {s anmbi guous about
what the nunber stands for. And so in the national
standards, the text, the prefatory text, explains that
the amount is an allowance if you have the expense. In
the | ocal standards, the prefatory text explains that
t he anbunt operates as a cap.

But the inportant point for this case, Your
Honor, is that you don't have to deci de anythi ng about
the national standards because Petitioner is |left at the
statutory door. He has no applicable nmonthly expense
amount for operating --

JUSTI CE KAGAN: Ms. Maynard, what would
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happen if the debtor had a car that was 200,000 nles
old -- 200,000 mles, and it was going to break down,
you know, within the next 5 years? Wuld the debtor
then be able to take the deduction?

M5. MAYNARD: |[|f the debtor owns the car
outright at the tinme they file for bankruptcy, they
woul d not get the deduction.

JUSTI CE KAGAN: Even though if you | ook
ahead, if you project forward, it's pretty clear that
the debtor is going to have to incur those expenses?

MS. MAYNARD: They woul d not get the
deduction under this calculation. However, under this
Court's decision in Lanning, when one goes to project
t he di sposable income, it's conceivaBIe t hat the debtor
could prove that it's known or virtually certain that
they will need a new car and that that could be
accounted for.

But -- but also the Bankruptcy Code in 1329
allows for nodification of a plan, and so when the tine
arises that their car conks out and they need a new car,
t hey can nove to nodify their plan. | think it's --

JUSTI CE KAGAN: Well, the nodification works
for chapter 13, but it doesn't work for chapter 7; is
that right?

M5. MAYNARD: Well, they make that statenent
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in their reply brief, Your Honor, but |I'mnot sure
exactly what they nmean by that, because in chapter 7
this test is being used for a very different purpose.
It's the gateway; it's a presunptive test for abuse.
And so, again, our reading mkes perfect sense in that
cont ext because what you want to know is, does this
debt or actually have noneys it can prepay its creditors,
should it be --

JUSTI CE BREYER: The -- sorry. Are you
fini shed?

MS. MAYNARD: | was -- | actually haven't
answered her question.

JUSTI CE BREYER: Go ahead.

CHI EF JUSTI CE ROBERTS: ﬁhy don't you finish
answering the question?

JUSTI CE BREYER: Finish, yes.

MS. MAYNARD: So, in chapter 7, once you --
if you decide it's presunptively --- not presunptively
abusive, and you stay in chapter 7, then chapter 7 is a
| i qui dation. There's no ongoing plan. So I -- all of
your nonexenmpt assets are |iquidated, your creditors are
paid off, and then you are discharged. [If 3 years from
now your car conks out, you're just like you and ne; you
are not in bankruptcy, you just -- you try to nake do.

JUSTICE BREYER: | think it is -- well, I'm
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trying to work out what was his point. And | don't
blame himfor this. But trying to figure it out, he
says |l ook: This whole thing was witten for a different
pur pose than the IRS, and if we start reading all those
things fromthe beginning into the tables, we're really
going to get into a ness. For exanple, we are going to
gi ve peopl e deductions when they have | ease paynents,
even though they're not owners when they have | ease
paynments. The conpany owns -- not even an ownership
expense, but it does say use the |ease paynent. And
then it has all these other things.

So forget it; do a sinple thing. It says
ownershi p expense. You go to the registry of notor
vehicles and you say, is Smth the oﬁmer? And they'l]|
tell you, yes or no. And if the answer is yes, he
deducts $471. Sonetines that's too little; sometines
that's too nuch. But once we depart fromthat, we're
really in a nightmare of trying to figure out what al
t hese things nean that were witten for other purposes.
So, what do you say to that?

MS. MAYNARD: | say, Justice Breyer, that
there's nothing in the statute or the legislative
hi story that suggests this was nmeant to be an overal
budget for above-nedi an-inconme debtors. This was about

cappi ng upper discretion and limting the expenses
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avai |l abl e as reasonably necessary expenses for
above- nmedi an-i ncone debtors.

And | think that point is nade perfectly
clear by the fact that if you can conpare it to what
happens now to a bel ow nedi an-i ncone debtor, a
bel ow- nedi an-i nconme debtor in the sane situation as
Petitioner, who owns his car outright, would be all owed
no amount as an expense for his vehicle, because he
doesn't have an actual expense that's reasonably
necessary.

And | think that the 2005 Congress woul d
think it was a senseless result, as they argue here,
that Petitioner gets $471, above-nedi an-i ncone debtor,
the very class of debtors with mhon160ngress was
concerned in the 2005 amendnents, to shield fromhis
creditors over the life of the plan when he has no
conpar abl e expense.

CHI EF JUSTI CE ROBERTS: Do you think that --

JUSTI CE KENNEDY: What we are tal ki ng about
i s a paradi gm of someone -- we're conparing soneone who
has a $470-a-nonth car paynent and he gets -- and he
gets the deduction. VWhy is that, in light of the second
sentence -- let's see, the third sentence of the
statute, which says, "Notw thstandi ng any ot her

provision of this clause, the nonthly expenses of the
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debt or shall not include any paynents for debts."”
mean, that would be the car conpany.

And has -- has that point been litigated?

MS. MAYNARD: That -- that sentence is
somewhat of a conundrum Your Honor, and | think that
the Court doesn't need to decide the neaning here,
because whatever it does, it doesn't get Petitioner
within the Romanette ii cal culation --

JUSTI CE KENNEDY: No -- no, but it would --

MS. MAYNARD: -- because he has no paynent.

JUSTI CE KENNEDY: It would elimnate the
anomaly that -- one of the principal anomalies. There
are many anomalies in each position. It would elimnate
one of the principal asymmetries thaf seens to concern
t he counsel and the Court.

MS. MAYNARD: Well, my understandi ng of that
provision is that it serves two purposes.

JUSTI CE KENNEDY: That it?

MS. MAYNARD: Serves two purposes. The
first is that it makes clear -- in the back of our
brief, we have the other necessary expenses fromthe
IRM And on -- near the back, page 25a, two of the
categories of other necessary expenses are secured or
| egal |y perfected debts and unsecured debts.

So |l think the -- the otherwise -- the
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"notwi t hst andi ng" sentence makes clear that Ronmanette i
shoul d not capture those other unsecured debts and
secured debts, that it's the very purpose of this whole
calculation to figure out how nuch noney you have to pay
t hose things.

The second purpose the sentence serves is to
make sure that there is no doubl e-counting, because
Romanette iii, the very next provision in the neans
test, allows the debtor to claimnonthly paynents for
secured debts. Now, many car | oans are probably secured
debts, and in our viewif you actually have a car | oan
-- now, renenber again, he neither has a car |oan, nor a
car | ease paynment, nor any kind of ownership paynent.

But if -- if one actually did have a car
| oan that was secured by the car, which I think is the
vast majority of car |oans, in our view the debtor
expenses nothing for that under Romanette ii, and only
the actual anount of that debt under Romanette iii.

JUSTI CE GINSBURG. | thought the -- the
general position was you get either the actual paynent
or the 471, of whichever is higher.

MS. MAYNARD: VWhi chever is | ess.

| think that -- that's nmy understandi ng of
how t he | ocal standards work, Your Honor. | think,
then, as a practical matter, that really will end up
41
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only applying to car |eases with respect to

transportati on ownership costs, because | think that the

"notw t hst andi ng" sentence renoves secured car | oans

from Romanette i1 and has them cal cul ated under
Romanette iii, where there is no conparabl e cap.
And the -- but -- but the point at issue in

this case doesn't involve the interaction between
Romanette ii and Romanette iii, because no matter how
those two things interact, when the debtor has no
payment what soever, he ought not to be able to claimany
car ownership costs, because what we're trying to figure
out is what anounts does he reasonably need for his
mai nt enance and support? And this question is a very
| nportant question. This scenario héppens a lot.

In the 2007 study that U S. Trustees did is
-- at Congress's request to which Petitioner cites in
his reply brief, the average overpaynent of a debtor in
claimng this transportati on ownershi p expense was $335,
which is a ot when you' re tal king about the standard in
the chart being 471. There are many debtors who are
getting this expense either above their anount or when
t hey have no such expense at all, and so even if the
Court doesn't resolve these other issues that are
I nplicated by this case, the decision here is a sinple

one, which is: This debtor has no applicable nonthly
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Respondent

bel ow.
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If there are no further

CHI EF JUSTI CE ROBERTS:

Ms. Sahar sky.

transportation ownership costs, and

be all owed to expense any anmount for that.

questions, the

requests the Court would affirmthe judgnent

Thank you, counsel.

ORAL ARGUMENT OF NI COLE A. SAHARSKY,

ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE,

SUPPORTI NG RESPONDENT

MS. SAHARSKY: M. Chief Justice, and may it

pl ease the Court:

The only question this Court needs to

resolve in this case is whether the vehicle ownership

expense is applicable to Petitioner.

payment s,
doesn't

pretend that

The answer i S no.

The ownership cost is for |oan and | ease

the cost to acquiring the vehicle, and he just

have any paynments of that type. To allow himto

he does would create absurd results. He' d

be able to shield approxi mately $28,000 from his

unsecured creditors,

and he'd be better off than | ower

I ncome chapter 13 debtors. And we just don't think that

that's a result that Congress intended. W don't think

It

CHI EF JUSTI CE ROBERTS:
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JUSTI CE KENNEDY: Well, | -- excuse ne,
Chi ef Justi ce.

CHI EF JUSTI CE ROBERTS: If he paid a doll ar,
he woul d be able to shield $27,999, and you're
confortable with that result?

MS. SAHARSKY: Well, that goes to the
question of whether the anmpbunt in the table is the
ampount to be used or a cap on actual expenses. In our
view, it is --

CHI EF JUSTI CE ROBERTS: And | understood
your brief to say it was the ampbunt -- you get the whole
anmount, not sinply as a cap.

MS. SAHARSKY: That's right. Now, of
course, we haven't seen -- the execufive of fice for
U.S. Trustees has not seen any $1 paynents. It doesn't
know of any such comrercially avail abl e paynents. It
suspects the paynments would be --

CHI EF JUSTI CE ROBERTS: If the point of the
$1, counsel, is to lead to the extreme hypothetical that
woul d flesh out your position, what if it were $10, 000
and the amount woul d give him $30,000? The trustees
have probably seen | oans |ike that.

MS. SAHARSKY: What |'m sayi ng, Your Honor,
Is that there are many circunstances in which an expense

amount is a standard amount, but you still need to neke
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a threshold showing that it's applicable to you.

And if | could give the Court one exanple:
VWhen an individual does his Federal incone tax fornmns,
you can take a deduction for your dependents, but you
can't just take a deduction for any child you have. You
have to take a deduction -- you can take a deduction if
the person lives at home with you for nore than 1 year
and have you a certain anount of expenses to support
them and that is a standard deduction that you get on
your tax fornms. The IRS doesn't ask everyone to figure
out their actual costs.

It is the case in real life that there are
al l owance anmounts that are average anounts that are
given to people once they neet the cfiteria. And that's
what we are sayi ng happens here.

Now, that is, again, only a disagreenment as
to what you do with people who actually have vehicle
owner shi p expenses.

JUSTI CE SCALIA: Wy aren't -- why isn't one
of the criteria the -- the provision that says maxi num
al  owances for housing and utilities and transportati on,
known as the |local standards, vary by |ocation, and
unl i ke the national standards, the taxpayer is allowed
t he amount actually spent or the standard, whichever is

|l ess? Why doesn't that apply?
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MS. SAHARSKY: Well, because, Your Honor, in
that case it's the IRS commentary we are referring to
that's on page la of the red brief appendix.

JUSTI CE SCALI A: Ri ght.

MS. SAHARSKY: And that -- what that's
referring tois -- it says the anount actually spent or
the standard. And that's distinguishing between the
amount that's actually spent or the standard, which is
the standard --

JUSTI CE SCALI A: Ri ght.

MS. SAHARSKY: -- anount in the table.

Ri ght .

And of course, we | ook to what -- the text
t hat Congress enacted in the Bankrupfcy Code, and that
says that the debtor's nonthly expenses shall be the
debtor's applicable nonthly expense anmounts specified
under the national standards and | ocal standards.

JUSTI CE SCALIA: It's not applicable. It's
not applicable if, in fact, you haven't spent that nuch.
Just as you claimit's not applicable if you have no
payment at all.

MS. SAHARSKY: | think that it is -- it
woul d further Congress's purposes to say that you
have to -- that you | ook to the actual costs that the

debtor has. But we just don't think the text goes that
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far, because it says that if the expense anpunts -- the
category is applicable to the debtor, that then you use
t he expense amounts specified under the table. But --

JUSTI CE KENNEDY: No, but the -- but the
gravanen of Justice Scalia' s question is: Wy are you
runni ng away from la, which is what Respondent's counsel
relied on? And if that were clearly relevant to this
statute, it would seemto me to answer the question.

Are you saying we -- we don't look at this
because it's just sinply an interpretation; it's not a
regulation? What is -- what is -- in your view what
effect do we give to this |anguage that Justice Scalia
gquoted? Nothing at all?

MS. SAHARSKY: It would ﬁot be relevant in
t he bankruptcy context, in our view, and the reason is
because the -- the statutory text refers to the
standards. And in our view, you can |look to the IRS
commentary to see what the standards nmean, what their
scope is, as Justice Breyer was discussing with his
appl es hypotheti cal .

But this additional |anguage is guidance to
| RS agents in tax delinquency cases about how to coll ect
taxes. As Petitioners --

JUSTI CE KENNEDY: Suppose we -- suppose we

think the word "applicable" is anbiguous and difficult
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to construe. Do we then | ook at this |anguage at 1la, or
do you say it's irrelevant in all instance -- in al
respects?

MS. SAHARSKY: You -- Your Honor, you could
| ook at this |anguage, but we think that it reflects not
t he standards, but what -- how the I RS uses the
standards in individual cases of tax delinquency.

To the extent that the I RS is defining what
t he standards are, what the scope of the standards are
-- for exanple, that ownership costs are | oan and | ease
paynments -- of course, we would think that you woul d
| ook to that, but this additional guidance to | RS agents
we don't think is what Congress neant when it said
"expense anounts specified under the\standards."

But we do think that the text could be read
t he way you suggest.

JUSTI CE SOTOMAYOR: So then you woul d be
confortable with a person who owns a house outright, who
only pays $100 in utilities, taking the full amunt of
the housing and utilities allowable living expenses
because that's the amount specified?

MS. SAHARSKY: Well, the housing and
utilities expenses have been broken out into a nortgage
and rent conponent and a utilities conponent. So in

that circunstance, we would say the individual only is
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allowed the utilities conponent, but it would be the
al l owmance anount that is specified. It would not be his
actual anount.

But, again, this is a question that was not
considered by the courts below. 1In fact, the bankruptcy
appel l ate panel said it is -- in footnote 20 of its
brief, said this question is not in this case; it's not
before us whet her you use the amounts in the table or

whet her you use the actual ampunts. And we don't think

CHI EF JUSTI CE ROBERTS: Ms. Saharsky, |
should -- | should probably know this, but if you do
have anounts that are excluded fromthe di sposable
I nconme because of car ownership, in 6ther wor ds, you
actually have, from-- in your point of view expenses,
do they have to go to the -- pay off the car | oan or are
t hey avail able for everybody? All the creditors?

MS. SAHARSKY: They're not available for the
creditors. The idea behind this calculation is that
there, of course, are secured debts that have priority,
and then this calculation is used to figure out how nuch
noney is left to pay unsecured creditors. And the idea
is that the debtor has certain expenses, that he needs
to keep nmoney for hinself so he can continue with the

everyday business of life. For exanple, the car
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ownershi p paynent is designed to ensure that a vehicle
can still use and have access to a car, and if sonmeone
has a | oan or | ease paynent, they need to be able to
conti nue maki ng that paynent in bankruptcy, but if they
don't have any such paynment, then they don't have this
need for this additional fund because --

CHI EF JUSTI CE ROBERTS: But can he decide --
l et's say he has nore food expense than is allowed. Can
he decide of the anmpunt that would otherw se go for the
car paynent that he's going to pay sonme of that for the
food expenses?

MS. SAHARSKY: Well, certainly the
Bankruptcy Court doesn't scrutinize, you know, what
happens to that regard. What it's jdst trying to do is
figure out the disposable income that is available to
pay unsecured creditors, that the debtor doesn't need.

And | should just note with respect to this
guestion of whether there is an overall budget that the
debtor is allowed, you know, that's certainly not the
case in any of the other provisions that follow this
appl i cabl e nonthly standards and | ocal standards. You
have the actual other necessary expenses, actual
continuation of taking care of chronically ill famly
menbers. And Petitioner hinself acknow edges that he

has to show that he has a car. So it's not the case
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t hat every debtor is just getting sone set anmount of
noney to do what they will with. Congress has
referenced the standards. The standards break this out
into certain expenses. |t says just take the applicable
ones. And we just don't think it nmakes sense to
i nterpret "applicable"™ in that circunstance to --

JUSTI CE KAGAN: Ms. Saharsky, could you
explain to ne the governnent's position on when a debtor
with | oan and | ease paynents gets to deduct them under
Romanette ii? 1In other words, this goes back to Justice
Kennedy' s question, the notw thstanding clause and
whet her the notw t hstanding cl ause effectively excl udes
all loan and | ease paynents from Romanette ii?

MS. SAHARSKY: It does ndt have that effect,
Your Honor. \What it does is to take out the actual debt
paynments that are part of the other necessary
expenses -- these are on page 25a of the red brief --
t hat counsel on our side nentioned. These are other
necessary expenses that are actual debt paynents, and
the | ocal and national standards are expense anounts.
We don't think that Congress defined those to be debt
payment s.

So the function of the paynents for debts
| anguage, we agree with Respondent's counsel, would be

twofold. First, it would excise the other necessary
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expenses that actually are debt paynents, which nakes
conpl ete sense. You know, one of themis an unsecured
debt paynent, and you wouldn't want to consider that one
of your expenses because the whole point of the
cal culation is to figure out how nmuch noney you have
|l eft to pay unsecured debts. And then the other
function that it serves is in Romanette iii because you
were getting secured debt paynents there to not
doubl e-count themin Romanette ii.

JUSTI CE KAGAN: But, in other words, the
| oan and | ease paynents don't count as debt for purposes
of the notw thstanding clause; they count as expense
anount s?

MS. SAHARSKY: We say thét t hose are expense
anounts that are specified. They're not paynents for
debts. | should note, because Justice Kennedy asked
this question, that this was not sonething that was
relied upon by the courts below. | don't believe that
there's any definitive court of appeals opinion that
goes through in detail what that provision is designed
to do. So | would urge this Court that it need not
resolve it in this case and instead do what the court of
appeals did, which is to say that, just |ooking at the
plain text, the word "applicable" means not everybody

can get these amounts in the national and | ocal
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standards, and it needs to be someone who actually has
t hose paynent anounts. The whole point of this part of
this statute is to figure out what noney is available to
pay unsecured creditors, and it's paynents that need to
be made for expenses that matter. It's not whether the
i ndi vi dual debtor has a car.

| also note, just because it canme up earlier
and is a very inportant point, that to the extent that
the Court only wants to ook at the tables to figure out
what are ownership costs, are they |oan and | ease
paynments, just looking at the title of the table,
Omership Costs, you need to have costs. Looking at the
fact that there are two different ones -- there's
owner ship costs as opposed to operat{ng costs -- nmkes
clear that sone of the things that Petitioner suggests
m ght be ownership costs are, in fact, operating costs.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Burke, have you 4 mnutes remaining.

REBUTTAL ARGUMENT OF CHRI STOPHER P. BURKE
ON BEHALF OF THE PETI TI ONER

MR. BURKE: Thank you.

The neans test knows when to say "actual"
when it wants to say "actual." It didn't say "actual”
in this case; it said "applicable."

JUSTI CE G NSBURG:. M. Burke, would you
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expl ain one facet of this case to ne? G ven the
deduction, the $471 deduction, disposable -- projected
di sposabl e i ncone conmes down to $2107?

MR. BURKE: Correct.

JUSTI CE G NSBURG. As opposed to -- it would
be 600 sone dollars if you didn't count the $471?

MR. BURKE: Correct.

JUSTI CE Gl NSBURG. Even though the
di sposabl e incone figure was $210, the debtor was
willing -- the debtor proposed paying $500. Wy did the
debtor conme up with a $500 figure when projected
di sposabl e i ncome wi thout the car ownership would be --
if he gets the car ownership, would only be $210?

MR. BURKE: This is exacfly why our view of
the | aw works. The neans test is a m ni num anount.
It's a bottomIline quick figure based on standard
deductions. It was $200 based on our calculation if
he's given his deductions based on age, |ocation, et
cetera.

We then go back to I and J, and J, which is
on page 44 of the Joint Appendix, is his current
expenses. And if we look at |line 13A, there is no
vehi cl e paynent. He's not taking $471. He took his
I ncone and expense. The bottomline was 500. He knew

he had to pay at |least 200. He's willing to pay the
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500. He's not getting a $471 deducti on because there is
no car paynment on his Schedul e J.

And if we |look at the fornula that way, the
nmeans test is a general formto give standard
deductions, to give us a quick bottomline, and the
debtor is either going to pay that anount or nore based
on his incone and expense, and he would pay nore if he
really didn't have that expense. So if he didn't have a
rent expense of $1,000 a nmonth, it would show up on
Schedul e J that he didn't have 1,000, so his paynent
woul d go to $1,500 a month. That's the good faith
that's involved in this case.

JUSTI CE SCALIA: It would have to go to
1,500 a nonth, or he, out of the goodness of his heart,
woul d decide to pay that amount?

MR. BURKE: He's going to have to pay an
amount of at |east $200.

JUSTI CE SCALI A: Ri ght.

MR. BURKE: It would be hard to confirma
case if he doesn't pay sonewhere in that range.

JUSTI CE SCALI A: Fine. So why -- why would
we assunme that he -- | don't know -- your client is an
extraordinarily generous fellow. | don't think nost
peopl e, when they go through bankruptcy, are going to

cough up any nore than they have to.
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MR. BURKE: It's the only way for the form
and the law to work. The neans test is a bottomline
nunmber. |If you don't have one of those expenses, it
shows up on Schedule J, and it gives you a nunber. |f
it's higher, we think you should probably pay it or in
that range. If it's |ower, Congress isn't saying you
get away with it; it says you get out of chapter 13 if
you're not going to pay this amount. So the fornmula is
just to come up with a bottomline. Nobody is shielding
anything. |It's all black and white on his current
expenses. |f he doesn't have it --

JUSTICE ALITO. Do you think that the -- do

you - -
MR. BURKE: -- he's not éetting It.
JUSTICE ALITG Do you think that the

Bankruptcy Code provision freezes the -- the national

and | ocal standards to sone degree or conpletely as they
existed at the time when the statute was enacted?
MR. BURKE: At the tine the debtor files,
t hose nunbers are frozen.
JUSTICE ALITGO But the IRS can change --
ot herwi se, they can -- going forward, they can
conpl etely change the national and |ocal standards?
MR. BURKE: The nunbers, but not the

structure. They can do anything they want when they're
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coll ecting taxes, but the numbers -- and | think the
numbers change on an annual basis.
CHI EF JUSTI CE ROBERTS: Thank you, counsel.
The case is submtted.
(Wher eupon, at 11:04 a.m, the case in the

above-entitled matter was submtted.)
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