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PROCEEDI NGS
(10:11 a. m)

CHI EF JUSTI CE ROBERTS: We will hear
argument first this nmorning in Case 09-1476, The Borough
of Duryea v. Guarnieri.

M. Otiz.

ORAL ARGUMENT OF DANIEL R ORTI Z

ON BEHALF OF THE PETI TI ONERS

MR, ORTIZ: M. Chief Justice, and may it
pl ease the Court:

In asking this Court to cabin Connick v.
Myers' public concern requirenment, Respondent woul d
constitutionalize, under the Petition Clause, |arge
parts of the |law of public enployee discipline, and
t hereby grant to public enployees a broad constitutional
enpl oynment right that private enpl oyees do not enjoy.
Two i ndependent reasons, however, argue strongly for
applying the public concern requirement to discipline
clai ms brought both under the Free Speech and the
Petition Cl auses.

First, the constitutional framework
principles this Court has repeatedly identified inits
public enploynent cases argue strongly for requiring it.
And second, McDonald v. Smith's principle of parity

argues strongly for creating no hierarchy between the
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Free Speech and Petition Cl auses.

When - -

JUSTI CE SCALI A: You agree that the Petition
Clause is -- is different and does have a separate
content?

MR. ORTI Z: Your Honor, we agree that the
Petition Clause -- that when the Petition Clause and the
Free Speech Cl ause cover the sanme activity, they
apply -- they cover it under MDonald in the sanme way.

JUSTI CE SCALI A: But the Speech Clause, in
t he enpl oynment context, has been interpreted to cover
the content. \Whether it -- whether it applies or not
depends upon the content, right?

MR. ORTIZ: One part of fhat i nquiry turns
on the content.

JUSTI CE SCALI A:  And you want the Petition
Cl ause also to turn on the content?

MR. ORTIZ: Part of the inquiry, yes, Your
Honor, should turn on the content.

JUSTI CE SCALI A: But it seenms to nme you're
ei ther petitioning the governnent or you're not
petitioning the governnent. Wy -- why shouldn't the
line be, if you're petitioning the governnent as
enpl oyer is different frompetitioning the governnent as

ruler? Wiy shouldn't that be the |line that we draw?
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MR. ORTIZ: Well, the --

JUSTI CE SCALI A:  VWhich woul dn't necessarily
break out the same way as whether it's a matter of
private concern versus a matter of public concern.

MR. ORTI Z: Your Honor, this -- under the
constitutional background principles this Court has
devel oped, this Court should | ook at -- | ooks at how
close to the core a particular exanple of enployee
activity is, and then tal ks about how nmuch of a burden
that kind of activity poses to the efficient operation
of the workpl ace.

JUSTI CE SCALI A: But the core -- the core of
the Petition Clause is petitioning. The core of the
Free Speech Clause is political speeéh, of course --
speech in public interest -- but the core of the
Petition Clause is quite different. [It's sinply whether
you're petitioning. Surely you -- you could petition
the -- nost of the petitions in the early years were
regarding private matters; isn't that right?

MR, ORTIZ: That is right, Your Honor, just
as nost exanpl es of speech concern private matters, too.
Yet that does not define the core of the Free Speech
Cl ause. There's not an enpirical inquiry. That depends
upon the purpose of the clause. And as this Court

stated very definitely in MDonald, the core of the
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Petition Clause, |ike the Free Speech Cl ause, was -- was
ai med at pronoting denocratic self-governnent.

Petitioning is a particular form of speech.
It is speech directed to a particul ar audi ence, the
governnment, sonme arm of governnent, sone individual in
government, and it is speech that has a particul ar
pur pose: Asking for a change of sone sort in governnent
policy.

JUSTI CE SCALIA: That's true, and it seens
to me the -- the core is involved whenever you're asking
for a change. And it seens to ne that the key
distinction, if there is one, is whether you're asking
for a change in -- by your enployer in your enploynment
conditions or a change by the governﬁent in sone matters
over which the governnent has control as -- as
sover ei gn.

MR. ORTIZ: Well, Your Honor, in practice,
that inquiry would not align nuch differently than the
Conni ck inquiry.

JUSTICE SCALIA: It may well be, may well
be.

MR. ORTIZ: And in this particular case,
designing a kind of threshold inquiry along those |ines
woul d actual |y advantage Petitioners.

One difficulty in application, though, is

6
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that this Court has always identified the purpose of the
Conni ck threshold test as categoricalizing in a way the
Pi ckering balancing inquiry. And if you had a threshold
test that basically did not match, was a little oblique
to the Pickering balancing inquiry, it would create nuch
nore work for the |lower courts along the way. O
perhaps this Court would want to change the Pickering
bal anci ng i nquiry.

JUSTI CE SCALI A: Wbuld they have to do both?
Woul d they have to do both?

MR. ORTIZ: They m ght well, Your Honor. If
t he Pickering balancing inquiry still aligns with the
traditional framework that this Court has described in
its enploynent cases, what | describé, and this other
I nquiry, which you're suggesting, Justice Scalia, was
sonewhat oblique to it, then it mght conceivably be
necessary to do both. One --

JUSTI CE SCALI A: |If you're proceeding with a
cl ai munder two separate provisions of the Constitution,
It should not be surprising that you m ght have two
different tests.

MR. ORTIZ: Well, Your Honor, then that
m ght argue for nore reengineering of the rest of the --
the enterprise as well, a step that this Court has not

identified as appropriate under --

7
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JUSTI CE G NSBURG:. Why would it nake -- why
would it make a difference at what you call the
bal anci ng stage whether it is -- whether the distinction
I's between public speech and private speech on the one
hand or governnment as enpl oyer and governnment as
sovereign on the other? Wy would there be any
di fference?

MR. ORTIZ: Well, Your Honor, if at the
first stage the Court is running an inquiry that is
sonething different from Connick, that is not going to
map onto traditional Pickering bal ancing, at |east as
this Court has described it, at the second stage.

JUSTI CE Gl NSBURG. \Why not ?

MR. ORTI Z: Because, Youf Honor, Pickering
bal anci ng has gone to things |like how -- how -- how
I mportant that particul ar exanple of speech is, how
close it is to the core of what the First Amendnent
protects, and then that is wei ghed agai nst the kind of
burden it would place on the governnent to have that
activity protected in a very strong way.

JUSTI CE SCALIA: | think all you're saying
is that one of the elenents of Pickering balancing is
the el enment of Petition Clause jurisprudence, as |
suggested it -- it mght be applied; that is, in
Pi ckeri ng bal ancing, certainly you have to ask, was what

8
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t he individual was asking for a change in enpl oynent
conditions? That would be one of the questions. [If so,
it was a private matter, and then you go on to the rest
of the bal anci ng.

But it seenms to ne you have to nmake that
determ nation under Pickering bal anci ng anyway, and once
you make it, you' ve answered the -- the Petition Cl ause
gquesti on.

MR. ORTIZ: Well, Your Honor, if this -- if

this Court were to proceed down that road, Petitioners,

| believe, would still end up victorious. This is a
case, as | understand your -- your approach, where the
petition does concern purely enploynment matters. It is

not a petition ainmed at or directed ét t he governnment in
Its capacity as sovereign, so under that kind of
anal ysis, that is where the initial trigger, this case,
woul d have not been constitutionalized.

JUSTI CE SOTOVAYOR: \What kind of case,
hypot hetically, would qualify under your theory as a
petitioning case to the sovereign? Wuld a claim of
retaliation because of a term nation based on race
qual i fy?

MR. ORTIZ: It would depend upon the
particul ar clainms involved, or statenments in the

petition. If it were a statenent that there was a

9
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policy, involved a petition against a policy in a

gover nnment departnent involving race, that would
certainly qualify. That would be |ike the G bbons case
under the Free Speech Cl ause, Your Honor.

If, however, it were a one-off allegation
that a particular, say, |owlevel governnental
supervi sor had engaged in a formof discrimnatory
activity --

JUSTI CE SOTOVAYOR: Doesn't that get to
the -- to the nerits of the case? You have to from --
you can't invite a question as to whether the sovereign
I's responsible until you litigate the issue.

So what is the -- addressing Justice
Scalia's question to you, what mould\qualify as a
petition to the enployer as opposed to a petition to the
soverei gn and why?

MR. ORTI Z: Your Honor, a petition to the
enpl oyer about changi ng the hours of enploynent --

JUSTI CE SOTOVAYOR: Those are clear cases.

MR. ORTIZ: -- for overtime --

JUSTI CE SOTOVAYOR: | was asking the flip.

MR. ORTIZ: The flip. A petition, a
conplaint to an enpl oyer about the enployer's pervasive
or apparently pervasive policies in violation of the

| aw, would certainly qualify as sonething to -- a

10
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petition to the sovereign.

JUSTI CE SCALI A: O course, you have to
wrestle with the sane problemif you apply the other
test that you -- you were proposing.

MR. ORTI Z: For sure.

JUSTI CE SCALI A: Nanely, whether it's a
private matter or a matter of public concern. You
confront the same difficulty, don't you?

MR. ORTI Z: You certainly do, Your Honor,
and presumably this Court would | ook at sonme of the sane
factors involved there: The form the content, and the
context of the communication. All of those things are
relevant. This Court has admtted that that inquiry is
sonetimes nmessy, that there are sone\-- many cases where
the line of distinction is not clear. But it is -- this
Court has not hesitated to apply that test because of
Its inportance to the public enploynent environnment.

JUSTICE GINSBURG: M. Otiz, you' re not
drawi ng any |ine depending on the branch of governnment,

I n other words, executive, legislature. Those are
certainly branches of governnment to which one can
petition. But access to court you agree conmes within
the Petition Clause?

MR. ORTIZ: A lawsuit, pursuing a | awsuit,

is definitely a formof petitioning activity, Your

11
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Honor. Petitioners do not contest that.

JUSTI CE Gl NSBURG: \What about the -- this as
| understand it, came up originally as arbitration under
the -- wasn't it under the collective bargaining
contract?

MR. ORTI Z: Yes, Your Honor, that is the
case.

JUSTI CE Gl NSBURG: Wbul d that count al so,
because it is a nechanism set up by a governnent
enpl oyer ?

MR. ORTIZ: It would qualify under the
original conception of what a petition is all about that
was in this case. It is Petitioner's viewthat it would
not qualify under the access to courfs definition or
conception of petition that Respondent has devel oped
since the case was first before the district court.

JUSTI CE SCALIA: If -- if lawsuits are
covered by the Petition Clause, why is it that in the
i nnumer abl e cases this Court has had concerni ng what due
process of |aw consists of, we've never nentioned what
the Petition Clause requires. | nean, if the Petition
Cl ause guarantees access to the courts, certainly there
are sonme mninmumrequirenents that it inposes as well,
and | don't recall any of our cases dealing with

| awsuits that nmention the Petition Cl ause. That's

12
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

rat her extraordinary if indeed it governs all lawsuits.

MR. ORTIZ: Well, Your Honor, that m ght be
expl ai ned by the fact that the Due Process Cl ause has
been interpreted nore robustly and supplies a certain
floor of constitutional protection for lawsuits. And
the Petition Clause, since it is directed at petitions
generally and in particular the framers, the evidence
is, had in m nd not petitions to the courts, but
petitions to the legislature, if lawsuits --

JUSTI CE SCALI A: Maybe that's all they had
in mnd, or petitions to the executive as well. Wat --
what evi dence do you have that it applied to | awsuits?

MR. ORTI Z: The evidence is that devel oped
by Professor Andrews, and the arguneﬁt i's a sonewhat
sl ender one that goes as follows: At the tine of
foundi ng, Congress was the central sort of clearinghouse
for petitions and handl ed both what we think of as the
stereotypi cal paradigmatic petitions, pleas to Congress
to sort of change the law, and al so handl ed a | ot of
private bills. Over tine, Congress handed over much of
the responsibility for handling the things that cane
t hrough private bills to the courts, and so to the
extent -- this is Respondent's argunent -- that the
courts handl ed, took over those things, the lawsuits are

pr ot ect ed.
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JUSTI CE SCALI A: | agree with you that
that's sl ender.

MR. ORTI Z: Thank you, Your Honor.

JUSTI CE G NSBURG. But you are not
chal l engi ng that, as | understand.

MR. ORTIZ: No, Your Honor. In the district
court it was conceded that the grievance activity would
be -- was protected. However, Petitioners do contest
quite sharply that under Respondent's new view of the
Petition Clause that the things of central inportance
are lawsuits and ot her communications that would be
protected, perhaps be protected, otherw se under the
access to courts doctrine, that arbitration, the
arbitration involved in this case, ddes not count and
shoul d not receive any kind of heightened protection.
The problem mnuch of the problemhere, is the theory of
what is a petition from Respondent's side has changed
fromthe district court to this Court.

JUSTICE KAGAN: M. Otiz, can | try a
hypot hetical on you? Suppose that there is a city
enpl oyee and unrelated to the fact that he is a city
enpl oyee the governnent takes some part of his property
w t hout just conpensation. And he sues the governnent,
and the governnent says, sonebody says, his enpl oyer,

that his supervisor said: Do you know what he's just

14
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done? He's just sued the city; | think we should fire
him And he brings a retaliation claim |s that
protected under the Petition Clause?

MR. ORTI Z: Yes, Your Honor, it would be
protected for two different reasons. First, that would
-- simlar activity would be protected under the Free
Speech Cl ause, so that would preserve the principle of
parity.

Second --

JUSTI CE KAGAN: Really? What has he done
that's protected under the Free Speech Cl ause? He has
brought a suit saying: |'mentitled to just
conpensation. It seens to nme -- the reason | ask is
because this seens to ne a purely pr{vate matter which
woul d not get protection under your test.

MR. ORTIZ: [It's not enploynent-rel ated or
related to his particular job, and this Court has al ways
drawn the distinction there. For exanple, in National
Treasury Enployees Union this Court applied that kind of
anal ysi s.

JUSTI CE KAGAN: | see, so that goes back to
Justice Scala's difference test, which is it's not a
matter of public concern versus private concern, but
it's a mtter of enploynent-related versus not

enpl oynent -rel ated, correct? |Is that correct?

15
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MR, ORTIZ: Well, that shows how cl osely
those two things have been related in this Court's
approach. In -- but certainly something that is
privately-related, a public enployee is conplaining
about tax assessnent or sonmething like that and tries to
sue for retaliation under, under that theory, not for
anything related to his or her job, this Court -- under
this Court's and the | ower court's application of the
Conni ck principles, there would be no problemthere
treating it as speech or as a petition.

So it is only when the [awsuit or the
petition involves sonmething related to the person's
enpl oynent that these particular -- this particul ar test
woul d kick in. And that's consistenf, Your Honor, with
this Court's tw n background constitutional framework
principles, one that you | ook at how nuch disruption
sonething is likely to pose to the workforce and how
central it is to the particular constitutional provision
i nvol ved.

In this case, if in general it's not
enpl oynent-rel ated the governnent has nmuch | ess interest
in worrying over it this way and applying the Connick
threshold test is nmuch less justified. You would have
to do Pickering balancing, proceed directly to Pickering

bal anci ng in that case.
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Now, Your Honor, Respondent's view presents
several problens of sort of practical application, or
woul d, to this Court. First, it would allow for the
easy circunvention of Connick, which is a test that on
the free speech side this Court has long held is very
i mportant for the public enploynment field to work
efficiently. It would be very easy for a particul ar
enpl oyee to take activity that Connick would not all ow
to proceed, to turn into a lawsuit on the free speech
clause, and just by rephrasing it, respinning it,
what ever, to turn it into a petition where under
Respondent's rule the result would be very different.

It also would require the Court to create a
hi erarchy between speech cl ai ns and ﬁetition cl ai s,
and, nore inportantly, if the Court were to go down the
particul ar road that Respondent describes and see the
center of the Petition Clause as defined by the access
to courts doctrine it would create a hierarchy anong
different forns of petition. All of a sudden, petitions
that at the founding were thought to be at the
peri phery, if there, of the Petition Clause woul d define
its center, and a paradigmatic petition of a letter to
Congress asking it to change its position on sonething
woul d not be covered at all

If there are no further questions, | would

17
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like to retain my remaining time for rebuttal
CHI EF JUSTI CE ROBERTS: Thank you,
M. Otiz.
M . Pal nore.
ORAL ARGUMENT OF JOSEPH R. PALMORE,
ON BEHALF OF THE UNI TED STATES,
AS AM CUS CURI AE, SUPPORTI NG THE PETI Tl ONERS

MR. PALMORE: M. Chief Justice, and may it
pl ease the Court:

The Third Circuit rule here at issue is
flawed for two fundanental reasons. First, contrary to
this Court's adnonitions, it quite literally
constitutionalizes the enpl oyee grievance process by
suppl anting carefully calibrated nonéonstitutional
saf eguards and by providing a potential First Anmendnment
claimin Federal court to any enployee who has filed a
grievance on a matter of only private interest. And
second - -

JUSTI CE SOTOVAYOR: How much of your
argument is prem sed on the fact that there was an
al ternative nmechanismto the court system avail abl e.

MR. PALMORE: That certainly --

JUSTI CE SOTOMAYOR: Meaning let's assune
there wasn't a collective bargaining agreenent, let's

assunme there wasn't a State | aw protection, all of the
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items that you mention in your brief as existing to
resol ve di sputes, that the only avenue for redress were
the courts. So where would that put your argunment?

MR. PALMORE: Well, it's a hard hypotheti cal
to answer, of course, because the grievance was filed
pursuant to the collective bargaining agreenent.

JUSTI CE SOTOVAYOR: Putting it aside.

You -- you were tal king about constitutionalizing a
grievance process. |'mgoing nore broadly and saying
how much of your argunment depends on that fact?

MR. PALMORE: Well, | think that's an
i nportant part --

JUSTI CE SOTOVAYOR: \What was the neani ng
would -- it is harder if all they ha&e access to is a
court proceeding.

MR. PALMORE: | think that's an inportant
part of the argunent, for this reason: |If you |ook at
the Third Circuit's case in San Filippo, the court had a
ki nd of a doctrinal basis for its ruling, but it also
had a practical concern that not affording protection
for this kind of petitioning activity would be a trap to
the unwary. But there was really no basis for that
concern, because the issue here is when a sovereign
provi des a renedi al mechanismor enters into a

coll ective bargai ning agreenent that provides a renedi al
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mechani sm - -

JUSTI CE SOTOVAYOR: How about if they don't?

MR. PALMORE: It typically -- well --

JUSTI CE SOTOVAYOR: How about if they don't?
That's my point. Then what happens to the Third
Circuit's definition?

MR. PALMORE: Well, then | think the -- the
result is the sanme, and -- and our position is you --
you still apply Connick, just as speech on matters of
private concern is protected by the First Amendnent, yet
under Conni ck, an enpl oyee who engages in speech on a
matter of private concern is not going to be protected
in the enploynent context in all respects.

And that reflects a very\inportant bal ance
that this Court has struck between its view of how the
Constitution applies to the governnent as sovereign
regul ator of the general public and how it applies to
t he governnent and its proprietary status as an
enpl oyer. And in that latter situation, Connick has
been critical in providing a bulwark against allow ng
run-of -the-m |1 enploynent disputes from becom ng
constitutional cases in Federal Court.

And the second main problemwth the Third
Circuit's approach, and it's one that M. Otiz
hi ghlighted, is that it privileges petition activity

20
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over speech activity, contrary to this Court's numerous
statenments that there is no such hierarchy in the First
Amendnent. So going back to Thomas v. Collins in 1945,
the Court called the two rights inseparable.

In the United M ne Wbrkers case, which is a
case relied on by the other side, it's an access to
courts case, the Court interchangeably applied the
speech right, the petition right, and the assenbly
right, and it said they were intimtely connected in
origin and purpose. And, of course --

JUSTICE KAGAN: M. Palnmore -- |I'msorry.

MR. PALMORE: No, please.

JUSTI CE KAGAN: Suppose a State |egislature
passes a |l aw depriving all State enpfoyees of collective
bargaining rights, and a State enployee files a | awsuit
saying that this |law violates the State constitution,
and the State enployee is thereupon fired. |Is that a
matter of public concern or not?

MR. PALMORE: It -- it likely would be, and
| think this -- this goes to sone of the questions
Justice Scalia was asking. But as this Court said in
Conni ck that the question about -- of whether speech is
a matter of public concern is assessed not only by the
content, but by the form and the context.

So in the case that Your Honor is positing,

21
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the content of the -- of the speech, which was that an
act of the legislature was illegal, would suggest that
it was a matter of public concern, the form the form of
a lawsuit is relevant to the consideration, and the
context that it came in part of a |larger political
debate would |ikely be rel evant, too.

The problemw th the Third Circuit approach
Is that it never engages in that kind of inquiry.

JUSTI CE KAGAN: And suppose -- now goi ng
back to Justice Sotomayor's exanple, suppose that there
were a -- a class action alleging systemc
di scrimnation in sonme governnental workplace. Wuld
that be a matter of public concern?

MR. PALMORE: It very mefl m ght be. That's
simlar to this Court's decision in the G Von case. So
that was a case where a teacher went to conplain to her
princi pal about the school's general policy of
di scrimnation, and this Court held that that was speech
on a matter of public concern, that it affected nore
than just that individual enployee's enploynent status.

So many of these hypotheticals and nmany
subm ssions and petitions to the governnment as sovereign
wll, in fact, satisfy the public concern test, and then
you'l | get into Pickering bal ancing.

JUSTI CE KENNEDY: Do you -- can you think of
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any instance where speech by the enpl oyee woul d not be
prot ected under the Pickering-Connick free speech
cal cul us but would be protected under the Petition
Cl ause?

MR. PALMORE: | think that, no, if you put
it in that way; this Court has never separately anal yzed
the two. But | think it is inportant to note that |
think the Connick test already takes into account the
di stinction between what m ght be deened petitioning
conduct and non-petitioning conduct because of its use
of the term"form™"™ So, again, the Connick test calls
on courts to | ook on the content, the context and the
form So if the formof an enpl oyee conplaint takes the

formof a lawsuit filed in Federal court, that's

sonet hing that -- that should be taken into account.
JUSTI CE SCALIA: What -- wouldn't a -- a
witten letter to -- to the enployer, the governnent

enployer, simlarly be a petition? 1Is a |awsuit any
nore of a petition, if indeed it is a petition at all,
which | doubt? Surely filing a statenent with the
enpl oyer is a petition as well. So how does the form
make any difference?

MR. PALMORE: | -- it's -- | think it's a
seri ous question about whether a letter submtted to an

enpl oyer as an enployer, not as a sovereign, is a
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petition. But that's the kind of |ine-drawing that the
Third Circuit approach requires.

This Court has had a very broad conception
of what counts as petitioning activity, so in Edwards v.
South Carolina the Court said that a march to the
grounds of the State capitol in South Carolina to
protest segregation was an exanple of petitioning

conduct in its nost classic and pristine form

The Third Circuit doesn't -- doesn't
count -- wouldn't count that as a petition for this
purpose. It has kind of a gerrymandered vi ew of what
w |l count as a petition, basically a |lawsuit and an

enpl oyee grievance.

Now, the -- the approach\follomed by the
maj ority of the circuits and the approach we advocate
today doesn't require that kind of |ine-draw ng, because
whet her, for exanple, the grievance filed in this case
Is a petition or not, it's certainly speech, and so we
woul d agree that it's susceptible to analysis under the
normal Connick v. Mers framework.

JUSTI CE GINSBURG:. M. Pal nore, what about
the distinction that the other side brings up that
Conni ck i s about what happens inside the workpl ace --
you don't want to disrupt the routine by the kind of

activity in which Myers was involved -- but the Petition
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Cl ause, they're tal king about conduct outside the
wor kpl ace, that is a conmplaint filed in court, nothing
that's happening in the workpl ace.

MR. PALMORE: Well, | think it's workpl ace-
related and | think that's the test. So | don't think
it -- you know, where an enpl oyee physically was when he
or she filed the petition isn't really relevant. The
gquestion is the connection to the workplace and the
connection to the enpl oyer-enpl oyee rel ati onshi p.

So as M. Otiz answered before, the NTEU
case provides a separate set of protections under the
First Amendnent, under the speech protection for
enpl oyees who engage in speech conduct that has no
connection to the workplace, and it ﬁould l[imt the
ability of a governnent enployer to take action agai nst
such an enpl oyee.

But the conduct here is the -- the
grievances that were filed here were obviously
intimately connected to the workplace rel ationship
bet ween Chi ef Guarnieri and the Borough Council. This
was not a case |ike NTEU, where soneone wanted to go out
and give a speech on sonething that had no connection to
their job or go out and file a |lawsuit or sonme kind of
petitioning activity on sonmething that had no connection

to the workpl ace.
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JUSTI CE KAGAN: M. Palnore, on that matter,
one | ast hypothetical. Suppose the New York City
counci|l passed a resolution that said a precinct house
woul d be closed all night long from7 p.m to 7 a.m,
and the chief of -- of that precinct filed suit saying
that this was m cromanagenent and it was going to affect
the public safety of the citizenry, and then that chief
of police was fired.

Is that a matter of public concern?

MR. PALMORE: It very well mght be. 1It's
hard to answer in the abstract, because what this Court
has said is that the question has to be analyzed in
light of the whole record and in |ight of the context --
content, the context, and the form \

It's not necessary for this Court in this
case to decide whether the petitioning and speech
activity here was on a matter of public or private
concern. The question presented says that it was on a
matter of private concern. So all the Court needs to
decide is -- is whether that makes a difference or not
in ternms of the constitutional analysis. And then the
Third Circuit on remand could -- could deci de, assum ng
the argunents were preserved, could | ook at the whole
record and deci de whet her the speech activity here was

on a matter of public or private concern.
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If there are no further questions, we ask
the judgnment be reversed.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Schnapper.

ORAL ARGUMENT OF ERI C SCHNAPPER

ON BEHALF OF THE RESPONDENT

MR. SCHNAPPER: M. Chief Justice, and may
it please the Court:

Nei ther the text, history, or purpose of the
Petition Clause nor the interest of a governnent
enpl oyer in an efficient workplace provide a basis for
di stinguishing and giving | ess protection to a petition
because it didn't involve a matter of public concern.

The text of the Petition\CIause certainly
draws no such distinction. The subject of the petition
must be a grievance and a grievance | think is nmeasured
by whether the matter is of concern to the petitioner.
If it's a problemof concern to the petitioner, that
satisfies that constitutional elenment. It does not
matter whether the public cares a lot, it doesn't
care --

CHI EF JUSTI CE ROBERTS: But all of our cases
have equated the Petition Clause reach with that of the
First Amendment, and our cases under the First Amendnent

have made clear that we don't want to constitutionalize
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the -- the enpl oyee grievance procedures.
MR. SCHNAPPER: Well, with all respect, M.
Chi ef Justice, | don't think this Court is commtted to
the view that the Petition Clause and the Free Speech
Cl ause cover exactly the same things. In fact,
enphatically they -- obviously they don't because the
Free Speech Cl ause covers many things that the Petition
Cl ause would not. It covered, for exanple, the
remark --
CHI EF JUSTI CE ROBERTS: Does the Petition
Cl ause cover anything that the First Amendnment does not?
MR. SCHNAPPER: | believe so, Your Honor.
This Court's decisions in the antitrust area and under
t he National Labor Rel ations Act mﬂtﬁ regard to -- an --
access to the governnent or -- or the courts, they've
al ways been framed solely in terns of the Petition
Cl ause, not the Free Speech Clause. It would be at
| east very awkward to characterize those -- those
probl ens as free speech cases, particularly where, as is
typically the case, the -- the underlying activity was
on the part of, say, a |lawer rather than an individual
who -- who is asserting the petition right.
CHI EF JUSTI CE ROBERTS: Well, getting back
to the second part of ny question --

MR. SCHNAPPER: Yes.
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CHI EF JUSTI CE ROBERTS: -- in the First
Amendment cases we were concerned about, as | said,
constitutionalizing enployee grievances. [|f you
constitutionalize it under the Petition Clause, howis
that any |less a problemof constitutionalizing it under
the First Anmendnment?

MR. SCHNAPPER: Well, it -- it's our view,
M. Chief Justice, that -- and in this respect to sone
extent | think we agree with a statenent nade by
Petitioners -- that every gripe that an individual
enpl oyee m ght have, indeed nost of them wouldn't be
covered by the Petition Clause. |In the petition reply
brief, the Petitioners state, and we agree with this,
that the ordinary, routine e-mails, éive and take within
the office, that's not covered by the Petition Cl ause.
We woul d agree with that.

CHI EF JUSTI CE ROBERTS: All you have to do
then is add a sentence to your conplaint saying: This
is an exanpl e of how the governnment enployer m streats
Its enpl oyees?

MR. SCHNAPPER: No.

CHI EF JUSTI CE ROBERTS: And then it becones
nore generalized?

MR. SCHNAPPER: No, no, Your Honor. That --

that -- that's their view, that -- that it becones a
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matter of public concern if you say it affects a | ot of
people. Qur viewis that that's not relevant. It --

JUSTI CE GINSBURG. What if added to that is
"and I"'mgoing to sue" or "I'mgoing to file a
gri evance"?

MR. SCHNAPPER: No, Your Honor, saying that
woul dn't have that effect. The case to which they refer
is one in which an enpl oyee indicated, as indeed
occurred, that he was going to file a lawsuit, and the

enpl oyer retaliated in a perenptory fashion because of

that. That -- that's been the rule in the Third
Circuit, it has only cone up twice, but if I mght point
out, that's the rule under any -- any nunber of Federal

statutes which protect filing a charée with the EEOC or
filing a lawsuit. The |ower courts have agreed --

JUSTI CE KENNEDY: Well, under -- under the
Fi rst Amendnent speech cl ause --

MR. SCHNAPPER: Yes.

JUSTI CE KENNEDY: We have said that an
enpl oyee's, public enployee's, right to speech can be
regul ated, can be confined, can be restricted beyond
what the State could do for a nonenpl oyee. Are you
saying that if -- if the Petition Clause is involved
there is no right to restrict what the -- enployer does?

MR. SCHNAPPER: No, Your Honor. No, Your
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Honor. The governnment --

JUSTI CE KENNEDY: Then you have to offer a
test and you don't want the public concern test, so
what's your test?

MR. SCHNAPPER: The, the -- that it, the
governnment's interest as an enployer is part of the
calculus if -- if this issue arose under the Petition
Cl ause, and under ordi nary bal anci ng one woul d | ook at
t he nature of the governnment's interest and the degree
of burden that's inposed, and that's the way the Court
has adm ni stered the Petition Clause.

JUSTI CE KENNEDY: And you woul d be content
to apply that analytic, broad analytic framework to the
Petition Cl ause? \

MR. SCHNAPPER: Yes, that's what the Court
has done. Now, that said, | think there are
ci rcunmst ances where the governnent would be hard pressed
to argue that it had a generalized interest in stopping
a particular formof petition. For exanple, the
Petitioners express a considerabl e unhappi ness that
they're subject to suit under section 1983. |It's
expensive, it requires |awers, they could have to pay
counsel fees. Those are judgnents that the Congress of
the United States made in 1871 when it adopted section

1983. It knew the governnent was -- |ocal governnents
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woul d be subject to it. When the Congress strikes that
bal ance, and -- and of course, section 1983 is a very
conplicated piece of machinery -- the bal ance Congress
struck is -- is ordinarily going to be controlling --

JUSTI CE SCALI A: Well, let's talk about it.

| find it difficult to believe that |awsuits are covered

by the Petition Clause when it is very clear that the
Congress can prevent all |lawsuits against the Federal
Governnent by sinply refusing to waive sovereign
I mmunity. Now, you know, how can you have a
constitutional guarantee of the right to petition the
governnment, which you say includes the -- the right to
-- to be in law court, and yet the Federal Governnent
can exenpt itself fromsuits in |aw éourts?

MR. SCHNAPPER: Your Honor, the -- the
Federal Governnment is not obligated to provide a -- a
| ower court systemfor -- authorized to hear suits
against it.

JUSTI CE SCALI A: |I'm not tal king about just
a |lower court system |'mtalking about all suits,
right up to the Suprenme Court. The Federal Governnent
can say: You can't sue us.

MR. SCHNAPPER: It can. But it cannot set
up a court system and then puni sh governnent enpl oyees

for using it. They are not -- historic -- if | mght
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step back a couple hundred years here, the --

JUSTI CE SCALI A:  You're saying that the
Petition Clause only covers those petitions that the
governnment chooses to allow, is -- is that what the
constitutional guarantee is? |If you choose to allow a
certain kind of petition, it is constitutionally
guaranteed. That's not nmuch of a guarantee.

MR. SCHNAPPER: No, | think -- 1 think
historically that -- that's a fairly accurate
description of what has happened with the energence of
the Petition Clause over the last 6 or 700 years of
Angl o- Aneri can history. There were no courts to which
peopl e could seek redress against the crown at the tinme
of Magna Carta. Over tine the courté became avail abl e
to do that. Insofar as they did, on our view the
Petition Clause would now apply.

And if | mght turn to a question you asked
earlier. You expressed sonme skepticism about whether
the Petition Clause applies to lawsuits. | note that in
at | east half a dozen decisions that this Court has held
that, and I think that was the prem se of your
concurring opinion in the BE & K Construction case a few
years ago.

And we don't in this regard have to get

deeply into history in the debate about whether courts
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are covered. The text of the First -- of the Petition
Clause is sufficient on its face. It doesn't say
petitions to the legislature. It says petitions to the

governnment, and that was clearly a deliberate choice,
because the States --

JUSTI CE GI NSBURG. M. Schnapper, you can
wite a letter to the president, you can wite a letter
to your congressional representative, but getting to a
court, you have to pay a filing fee. And since this
woul d be a civil case, this Court has held if you
haven't got whatever is the filing fee amunt, too bad,
you don't have access to the Court.

MR. SCHNAPPER: Yes, Your Honor, and | think
t hose cases are clearly distinguishaBIe. The -- the
core historical purpose of concern of the Petition
Cl ause was reprisals by the governnent agai nst people
for -- for petitioning the governnent. There's a
fundanental difference here between what's at stake
here, where the Borough is asserting a right to punish
people for going to court, and the question about
whet her the government has an affirmative obligation to
remove the incidental barriers that may exist to
bringing |awsuits.

JUSTICE ALITGO Do you -- do you think --

MR. SCHNAPPER: And so, we think those
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cases are distinguishable.

JUSTI CE G NSBURG: Are you suggesting that
in one of these suits you wouldn't have to pay the
filing fee?

MR. SCHNAPPER: No, no, precisely to the
contrary. We are asserting only that the governnment
cannot punish M. Guarnieri for filing a lawsuit. W
are not suggesting the governnment has to pay his filing
fee, any nore than if -- if the -- if M. Guarnieri
wants to go to Harrisburg and neet with his or her
representative, the government, our view, Duryea, can't
puni sh himfor doing it, but they don't have to give him
gas nmoney, and if he doesn't have enough noney for gas
that's just too bad. \

JUSTI CE ALITO  Suppose the Borough here
bought sonmething from a conpany under a contract that
included an arbitration clause. Wuld that, would the
right of the conmpany to engage in arbitration be
protected by the Petition Clause?

MR. SCHNAPPER: Yes. The -- we believe the
Petition Clause applies to governnent-created nmechani sns
for redressing grievances; and if the government sets up
an arbitration procedure |like that, we think that that's
covered. An arbitration agreenent between two private

parties would not be, be covered by the Petition Clause,
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because the governnent woul dn't have been involved in
standing that up. And that distinction really has its
roots in history. The petition started out; back at the
time of Magna Carta petitions only went to the Kking.

Over tinme the British government and ultimtely the
Ameri can governnent devel oped ot her nmechani snms that were
sinply nore efficient.

So that, for exanple, at the tinme the
Petition Clause was witten, Congress received a |arge
nunber of petitions from wounded veterans, and after
several years of dealing with that it adopted the
I nvalid Pension Act and turned that over to a sonewhat
unusual conbination of adm nistrative and judici al
officials. So I think the creation 6f --

JUSTI CE SCALIA: What's the earliest English
or Anmerican case you have that refers to a lawsuit as
protected by the Petition Clause?

MR. SCHNAPPER: |I'mnot famliar wth
English law in that respect. Wth regard to the
decisions of this Court, | think it's California Mtor
Transport, which | think is about 40 years ago.

JUSTI CE SCALI A:  How many?

MR. SCHNAPPER: About 40.

JUSTI CE SCALI A: 40 years ago.

MR. SCHNAPPER: There's precious little --
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JUSTI CE SCALI A: So for a couple hundred
years, nobody -- nobody connected the two?

MR. SCHNAPPER: Many of the constitutional
i ssues this Court deals with were not raised for -- for
a very long period of tine.

JUSTI CE KENNEDY: In the Garcetti case, the
district attorney was disciplined for sending a neno
because he disagreed with how the trial strategy was
supposed to unfold, and then he actually nade that
argument in court and was disciplined for that.

Woul d he have been protected if he had just
gone to court to sue the office of the district attorney
on sonme sort of a prospective injunction saying, with
reference to all search warrants you\should foll ow the
follow ng procedures? Wuld that have been protected,
even though the meno was not?

MR. SCHNAPPER: Well, it would have been a
petition. It would not necessarily have been protected.
The governnment has an interest in such matters as an
enpl oyer, and that m ght indeed outweigh --

JUSTI CE KENNEDY: Would you have objected if
the same analysis were used in the Petition Clause case
as in the actual case? Just take the --

MR. SCHNAPPER: Right, right. The question

is, was the --
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JUSTI CE KENNEDY: Just white out "Speech
Cl ause" and put in "Petition Clause" and file the sane
opi ni on?

MR. SCHNAPPER: The question | take it
you're asking is -- is whether the Garcetti principle
woul d apply to a Petition Clause case where the
governnment -- it was part of the official --

JUSTI CE KENNEDY: | want to know how t he
anal ytic framework differs.

MR. SCHNAPPER: | don't -- | don't think --

the specific question is whether the Garcetti rule

shoul d apply in a Petition Clause case. | don't think
we have a position on that. |It's not raised in this
case.

JUSTI CE KAGAN: Well, M. Schnapper, can |
ask Justice Kennedy's question in maybe a little bit of
a different way?

In -- in the Connick inquiry, you have a
threshold inquiry and then you have a bal ancing test.
Now, you're suggesting that the threshold inquiry, the
public concern inquiry, is kind of apples and oranges
here; it's just not appropriate for the Petition Cl ause.

But the question that then follows is,
shoul d there be a replacenent threshold inquiry before

you get to the bal ancing that Connick suggests is the
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second stage of the process?

MR. SCHNAPPER: Probably not in the sense
that you're asking. There would be a threshold inquiry
as to whether what had happened was petitioning. |If it
were, this Court's decisions indicate that the Court
m ght inmpose a threshold inquiry consistent with, say,
the line of cases, nost recently BE&K Construction, as
to whether the underlying petition had a -- a reasonabl e
basis or was -- had been pursued in good faith. But I
think if you got past that, then there would be no
further threshol d.

JUSTICE ALITG What if a nunber of
muni ci pal enpl oyees prepare a formal docunent called
"Petition," and they say: W have a\grievance, and our
grievance is that the quality of the food in the
cafeteria is poor? Now, is that protected by the
Petition Clause?

MR. SCHNAPPER: As you describe it, on our
view, not so, because our view is that, putting aside
the historical and somewhat unusual but | ess conmon
I nstance of a petition directed to, let's say at the
Federal |evel the Congress or the president, the
Petition Clause ordinarily applies only where the
governnment has created a specific renedial mechani smfor

addressing a particular kind of grievance. |It's
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sonething that's just outside the ordinary give-and-take
of the office, something |ike, you know, a separate
agency or an arbitrator or a court, sonething |ike that.
And that -- there's an historical --

JUSTICE ALITO  VWhere does that rule cone
fron? It's drawn out of thin air?

MR. SCHNAPPER: No. No, it isn't. That's
the -- historically, that's the kind of distinction that
was there. |If you had a problemin England, if the
undersheriff took your cow, you could go to the sheriff,
but historically, that wasn't called a petition. If you
went to the king, that was a petition. |t was not going
to the | ocal.

So we -- we do have a gréat deal of
hi storical material, as Justice Scalia points out, about
I ndi vi dual s, including Federal Governnment officials,
petitioning Congress. And | -- we think the framers
woul d have regarded those as petitions. | don't think
they would regard a beef with the Secretary of the
Treasury as -- as -- so we would -- there's no --

JUSTI CE GINSBURG:. M. Schnapper, this is
not -- if you're -- if you're tal king about the
practical significance, Myers in Connick was going
around the office, collecting signatures. She was

taking a poll. She was taking a poll and the poll was
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going to be presented to the enployer. That sounds nuch
nore petition-like than filing a grievance pursuant to a

col l ective bargaining agreenent.

So the -- the distinction between Conni ck,
who was taking a poll -- why wasn't that a petition?
Maybe -- did she just put the wong |label on it? |If she

call ed her case a petition case, it would have been all
right?

MR. SCHNAPPER: No. No, Your Honor. Qur
view, as | indicated to Justice Alito, is that a gripe
within the office, whether you label it a petition or
not, would not, except in maybe sone extraordinary
ci rcunstance, constitute a petition.

But if I mght respond, f t hi nk your
question raises a second inportant |inguistic point,
which is the word "petition" today has acquired a
sonewhat different neaning than it would have probably
had in the 18th century. W think of petitions as the
t hings you see out on tables, along the street; people
say, cone on, sign ny petition to do this, that, or the
ot her thing.

That was not a common phenonena in the 18th
century. Petitions were ordinarily things from one
i ndi vidual or a couple of people. There were sone

exceptions, but that was -- that was not the normal --
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the normal practice. 1In fact, the very idea that you
coul d have | arge nunbers of people signing sonething
called a petition was nmuch controverted at that tinme.
JUSTI CE KENNEDY: Well, you're the expert in
this area, but that -- that surprises nme. | thought it
was quite common in the early 1800s for you to go to al
your nei ghbors -- and the book "Quarreling About
Sl avery" explains this, where there were petitions

signed by many of the constituents in the congressman's

district.
MR. SCHNAPPER: There -- there were. It
cane to be used that way as -- that is largely a --
JUSTI CE KENNEDY: And there were scores,
scores of -- of signatures on these ﬁetitions. So

that's |i ke your card table.

MR. SCHNAPPER: It is, but what |'m
suggesting is that is a 19th and 20t h-century
phenonmenon. You see very little of that in the 18th
century or earlier. And I'd note, although -- | nmean,

I, I think that if that's done by private individuals
and directed to the governnment, it would be protected by
the Petition Clause.

| note, just to give you a sense of the
hi story, that at the tinme that happened, its legitimcy

was chal | enged, and the argunent was nade by the
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proponents of slavery in support of a gag order adopted
by Congress that this was not really a legitimte
petition. The legitimate petition ought to be sonmething
about your personal problens; an abolitionist really had
no busi ness signing these things; it wasn't a personal
grievance.

Now, | think that's wong. | think it's
certainly not consistent with current case law. But it
illustrates how the position advanced by Petitioners
stands on its head the historical evolution of the
Petition Clause, which starts as about private matters,
and only over time and after a good deal of struggle is
it extended to things of broader concern and possibly a
petition signed by people who don't Have a personal
stake in --

JUSTI CE KENNEDY: That was t he Cal houn
position, not the John Q Adans position.

MR. SCHNAPPER: Right. Right. That's
right.

JUSTI CE GI NSBURG:. M. Schnapper, let's cone
to the century in which we are now |iving. W have
Title VII. Title VII has this provision, an explicit
provi si on against retaliation. But suppose it didn't.
Suppose it just prohibited discrimnation and it didn't

have a retaliation clause. |It's the thrust of your
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arguments that the governnent enpl oyee would have a
claimfor retaliation, although sonmeone in the private
sector would not?

MR. SCHNAPPER: Exactly. Exactly. And here
we part conpany with -- | think the governnment expressed
the concern in its brief and perhaps at oral argunent --
| guess it was Petitioner that nmade this point -- that
t here was sonet hing am ss about governnent enpl oyees
having rights that private enployees don't. That
di stinction exists because the Bill of Rights and the --
and the other constitutional guarantees, with the
exception of the Thirteenth Anendnment and the right to
travel in interstate comerce, those rights don't apply
to private -- to people dealing mﬂth\private enpl oyers.
That's just --

CHI EF JUSTI CE ROBERTS: But -- but that's
the basis of our lawin this area is that when the
governnment is actually the enployer the rights of the
i ndi vidual s are sonmewhat different, and they're cl oser
to the rights that private enpl oyees have. So sinply
saying that these constitutional provisions apply
agai nst the governnent and therefore, you don't have to
worry about the distinction between private enployers
and governnment enployers doesn't seemto be -- ne to be

conpletely responsive to our precedent.
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MR. SCHNAPPER: And -- and we're not taking
I ssue with the assertion of the governnent that the
government as an enpl oyer has interests which are
different than it -- it -- those it has just as a
sovereign. But that distinction has nothing to do with
the distinction they propose in this case between
matters of public concern and matters of only private
concern.

| ndeed, to the contrary. To the extent that
t he governnment's -- the government's interests m ght be
greater, surely a petition that deals with a matter of
public inportance is going to cause the governnent a | ot
nore trouble than a purely private matter. A |lawsuit
al l eging system ¢ enpl oynent discrin{nation on the basis
of religion or even an individual, if -- if
M. Guarnieri had alleged and a court had found that he
had been fired because he was Catholic, the
ram fications politically and in terms of just -- the
ram fications in ternms of the workplace woul d have been
far nmore serious than the --

JUSTI CE KAGAN: M. Schnapper, isn't the
real question in these cases whether the enpl oyee is
acting as a citizen or instead whether the enpl oyee is
acting as an enployee? And in the speech cases, that

di stinction suggests a public concern threshold inquiry.
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Maybe in the petition cases it suggests sonething el se,
but that that's really the question we should be asking
is, is this enployee acting as an enpl oyee or as a
citizen?

MR. SCHNAPPER: W <th all due respect, our
view is it depends whether or not the -- the enpl oyee is
acting as a petitioner within the nmeaning of the
Petition Clause. The petition Clause was not adopted,
| i ke the Free Speech Clause, to foster a vigorous public
debate. The purpose of the Petition Clause, as the
Court said in Christopher v. Harbury, is to enable an
I ndi vidual to seek relief for a wong. And that has --
that's not the sanme as the -- the free speech interests
that -- that m ght exist to engage aé a citizenin a
robust public debate.

M. Guarnieri didn't file his conplaint in
Federal court, for exanple, |ooking to the second
petition, in the hopes of a robust debate between
hi msel f and Judge Caputo. He -- he filed that conpl aint
to get redress for an alleged violation of his

constitutional rights.

So -- so the citizen versus enpl oyee
distinctionin -- in Connick is inapt here. It's --
it's -- it's rooted in the purpose of the -- of the Free

Speech Cl ause, which is protecting vigorous public
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debate on matters of public concern. The Petition

Cl ause i s not about matters of public concern. It's
about -- about people's ability to seek redress. It
doesn't guarantee redress, but it protects the ability
to ask for it.

The --

JUSTI CE GINSBURG: You do, | think,
recogni ze that it would be possible then to circunvent
Connick if you could turn around and file a pleading and
say: Now | have a petition, not just a grievance.

MR. SCHNAPPER: Your Honor, we don't think
that that is a serious problemfor three reasons. First
of all, the Petitioners have in -- in highly expressive
| anguage descri bed the decision in F{Iippo as one which
woul d | ead to an aval anche, tsunam , an overwhel m ng
nunmber of new | awsuits.

We pointed out in our reply brief that they
had not adduced any evi dence that any such thing had
happened in the 17 years since San Filippo. Their reply
bri ef does not purport to have any information to -- to
support that.

CHI EF JUSTI CE ROBERTS: Well, but things

will be alot different if we give the sanction to your

theory. | think the idea that it hasn't happened in 17

years in the wake of San Filippo is a little bit -- it's
47
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not very conpelling.

MR. SCHNAPPER: Well, | think your -- |
think there are two -- two other reasons why this is not
a -- a mpjor concern. The first one is it sinply isn't

the case that you could take any beef, wite "Federal
conplaint” at the top of it and file it in Federal court
and be protected. Most internal gripes don't raise a
col orabl e cl ai munder Federal or State law, and this
Court's Petition Clause cases make it clear that a
petition, particularly a lawsuit, that doesn't have a
reasonabl e basis sinply isn't going to be protected.

It's also, to be frank, based on ny contact
with private petitioners, it's highly unrealistic to
suggest that if an enpl oyee, governnént enpl oyee, took
sonme gripe and went to a |awer and said, let's file
this in Federal court, | want to get it off nmy chest, to
find a |l awyer on a contingent fee basis that is going to
do that. |If a chance case has no chance of success,
you're not going to find a lawer who will do it; and on
a police officer's salary, you're certainly not going to
be able to hire one.

Third --

CHI EF JUSTI CE ROBERTS: Well, but the nopst
i kel y sol ution when you have an enpl oyee grievance

along with it is that sone unbrella settlenment -- |
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nmean, the enployer doesn't want to spend -- | nean,
that's part of the reason our doctrine devel oped under
the First Amendnent. The enpl oyer doesn't want to have
to worry about spending tinme and noney in court to
resolve what is essentially an enpl oyee grievance.

MR. SCHNAPPER: Few -- few private | awers
who aren't independently wealthy are going to take a
basel ess case on the theory that they're going to get
sone unbrella settlement. It's just -- it sinply
doesn't happen. It -- it -- and realistically, we don't
really have a pl ausi bl e account of why an enpl oyee woul d
do this. | nean, you're an enpl oyee, you're unhappy
with the way you're being treated at work, you --

JUSTI CE SOTOVAYOR: Counéelor, your client
won everything in his collective bargaining grievance.
He got his pay back, he got themto stop doing what they
did, and he found a lawer to file a constitutional
claim So your suggestion that |awers won't fight
sem -chaotic adventures is realistic as well.

MR. SCHNAPPER:  Your Honor, this --

JUSTI CE SOTOVAYOR: Peopl e get upset about
how they're treated all of the tine, and they find
| awyers to file suits about that treatnent.

MR. SCHNAPPER: Your Honor, | can certainly

tell you that people who are upset all the tinme call ne
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ostensi bly unable to find | awers. | nmean, renenmber,
the -- the fact that M. Guarnieri was able to find a

| awyer to take this case doesn't prove that people can
find | awyers to take basel ess cases. M. CGuarnieri
found a | awer, she brought this case, she got past
sunmary judgnment, she took it to trial and she won.

This is a case that not only had a substantial basis,
but on the facts, and this issue is no | onger before us,
she prevail ed.

If the Court has no --

JUSTI CE ALI TG Your subm ssion is there are
not very many -- throughout the whole country there are
very few frivol ous 1983 cases or enpl oynent cases,
that's your point? \

MR. SCHNAPPER:. No, they -- they --
certainly they happen, but the notion that this is going
to unleash a flood of them seens to nme unrealistic.

A particular institution like this where the
theory of this is that the private -- the governnent
enpl oyee reads Connick, realizes they can't wite a
|l etter to the boss with -- with their gripe, and
undi ssatisfied with their ability to talk about it with
friends and famly and gripe with pals at the bar,
decides that the only way they can get it off their

chest is to have it be in a conplaint in sonme Federal
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court house, where it would then probably be di sm ssed.
| think in the real world that's sonething that woul d
make very little sense to an enpl oyee.

If the Court has no further questions --

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Otiz, you have a mnute |left.

REBUTTAL ARGUMENT OF DANIEL R ORTI Z
ON BEHALF OF THE PETI TI ONERS

MR. ORTIZ: Your Honor, it defies the
I magi nation that the radical Republicans and the franers
understood that the Petition Clause would
constitutionalize public enployee grievance, and as
academ ¢ commentary that Respondent cites suggests,
their -- Respondents | ong-centered v{ew of the Petition
Cl ause would call into question, sovereign imunity
doctrine, parts of Rule 11, suggest a right to appea
and a right to judicial review whenever anyone has
agreed to government action.

There is also a danger that it would
constitutionalize the arbitration process whenever the
government is a party.

If I can just answer one question. Connick
I's focused not on where speech happens, as Respondent
i nsists, but rather where its effects occur. As this

Court held in the City of San Diego v. Roe, enployee
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speech conpletely outside of the workplace raises the
same kind of concerns.

If there are no further questions,
Petitioners will rest on their subm ssions.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
The case is submtted.

(Wher eupon, at 11:09 a.m, the case in the

above-entitled mtter was submtted.)
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