10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

I N THE SUPREME COURT OF THE UNI TED STATES

e e e o ool Ll ox
BOB CAMRETA,
Petitioner : No. 09-1454
V.
SARAH GREENE, ET AL.
e o o ool ox
and
e e e e e ool L X
JAMES ALFORD, DEPUTY SHERI FF,
DESCHUTES COUNTY, OREGON,
Petitioner : No. 09-1478
V.
SARAH GREENE, ET AL.
e o e o oLl Lol ox

Washi ngton, D.C.

Tuesday, March 1, 2011

The above-entitled matter canme on for oral
argument before the Suprene Court of the United States
at 10:17 a. m
APPEARANCES:

JOHN R. KROGER, ESQ., Attorney General, Salem Oregon
on behalf of Petitioners.

LEONDRA R. KRUGER, ESQ., Acting Principal Deputy

1
Alderson Reporting Company



Official - Subject to Final Review

Solicitor General, Department of Justice, Washi ngton,

D.C.; on behalf of United States, as am cus curae,

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

supporting Petitioners.
CAROLYN A. KUBI TSCHEK, ESQ., New Yor k

behal f of Respondents.

2
Alderson Reporting Company

New Yor k;

on



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

CONTENTS

ORAL ARGUMENT OF PAGE
JOHN R KROGER, ESQ.

On behalf of the Petitioners 4
ORAL ARGUMENT OF
LEONDRA R. KRUGER, ESQ

On behalf of United States, as am cus

curae, supporting the Petitioners 17
ORAL ARGUMENT OF
CAROLYN A. KUBI TSCHEK, ESQ.

On behal f of the Respondents 27
REBUTTAL ARGUMENT OF
JOHN R KROGER, ESQ.

On behal f of the Petitioners 33

3
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

PROCEEDI NGS
(10:17 a.m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
first this morning in Case 09-1454, Canreta v. G eene,
and 09-1478, Alford v. G eene.

General Kroger

ORAL ARGUMENT OF JOHN R. KROGER
ON BEHALF OF THE PETI TI ONERS

MR. KROGER: M. Chief Justice, and may it
pl ease the Court:

I n Pearson v. Callahan, this Court gave the
| ower Federal courts discretionary power to decide
substantive questions of constitutional law in qualified
i munity cases in order to further tﬁe devel opnent of
constitutional precedent. |If it is valuable for the
| ower courts to decide these cases, then it is essentia
that this Court be able to review those decisions in
order to ensure that they are accurate. For this
reason, the case is justiciable and should be revi ewed
on the nmerits.

Turning to the nerits of this case, the
Court of Appeals held --

JUSTI CE SCALI A: Not so fast.

(Laughter.)

JUSTI CE KENNEDY: Of course, there are two

4
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i ssues here, and | hope we do get to th substance. Can
you tell nme Canreta's current occupation? Does the
record establish that? Does the record tell us what
Canreta is doing now? |Is --

MR. KROGER: The record does not, Your
Honor, because the nopotness issue was raised relatively
|late in the proceedi ngs, but |I'm aware of what his
current occupation is.

JUSTI CE KENNEDY: \Which is?

MR. KROGER: He is a child protective

services worker with the Oregon Departnment of Human

Servi ces.

JUSTI CE SCALI A: What | was about to ask is
this: | can agree with you that -- fhat where there is
a -- a determnation on the merits, it should be
revi ewabl e, but could still disagree that it's
revi ewabl e where the requirenents for Article Ill are

not nmet; that is, where there is really no justiciable
controversy between the parties.

VWhat -- what is the interest of the -- of
the parties who were victorious here?

MR. KROGER: Your Honor, the interest of M.
Canreta is the ongoing harmhe has in his job. Under
the Ninth Circuit's decision, he is forced to either

forgo a regular and recurring duty of his job, which is

5
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to interview potential child victinms in school, or to
face liability for doing so.

JUSTI CE G NSBURG. Why woul d he face
liability? Because he didn't have the opportunity to
chal | enge that decision, the Fourth Amendnent deci sion;
therefore, it would have no preclusive effect on him A
party who doesn't have the -- if there are alternative
hol di ngs and you | ose on one, win on the other, you're
not precluded by the | oss because you didn't have an
opportunity to raise it on appeal. So why would Canreta
be precluded? Why would he face punitive damages as
you' re suggesting?

MR. KROGER: Your Honor, the Ninth Crcuit
opi nion does apply to M. Canreta. fhe court
specifically advised M. Canreta and others in his
position that they are on notice that in-school
i nterviews of students that require a seizure require a
warrant, and, thus, the Ninth Circuit decision does have
precedential effect and inpacts M. Canreta.

JUSTI CE SCALIA: But it takes --

JUSTI CE SOTOVAYOR: Ceneral --

JUSTI CE SCALIA: It takes two to tango, and
a case or controversy requires sonmebody on the other
side who cares a fig about the outcone. And here, S. G

who was the -- the young wonman affected in the case, has

6
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noved to another State and -- making it virtually
certain that she'll never confront this situation again.
She doesn't care what the result of this thing is.

Besi des which, | think she's, what, 17 years old or so
now? It's inpossible that she will be confronted with

t he sane situation.

MR. KROGER: Your Honor, | disagree that
S. G has no ongoing concrete stake in the outcone of
this case. In footnote 20 of the Respondent's brief on
page 33, the Respondent notes that they have filed a
notion in the United States district court to bring
their Fourth Anmendnent cl ai m agai nst Deschutes County, a
potential party that has no qualified imunity as a
def ense. And, obviously, the | egal Qiability of that --
t hat cl ai m agai nst Deschutes County w || depend very
much on the ruling on the nmerits of this Court.

JUSTI CE KENNEDY: This is a Mnell claim
and it's -- and the district court has held its ruling,
| take it, in abeyance pending -- a ruling for
rei nstatenent of that claim pending our decision here?

MR. KROGER: That is correct, Your Honor.
The district court ruled that it was premature until
t hese proceedi ngs were concl uded.

JUSTI CE GINSBURG. Well, why isn't the

answer, then, that that's the right case to take up?
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Because in this case, we have a plaintiff who is not
going to be confronted with this situation again and who
has put herself out of the running for damages because
she didn't -- she didn't challenge the qualified

i mmunity ruling. So she has no stake in any nonetary
relief fromthis claim She has no continuing -- the --
what has happened to her, happened to her at age 9, wl
never happen again now that she's past 18.

So she hasn't -- if she came to court today
with her case as an 18-year-old, she would have no case
or controversy. It just seens |ike the whole case has
evaporated. She has no claim She did have a claim
for -- for noney damages, but she has relinquished that.
So, what -- what genuine controversy\is bef ore us?

MR. KROGER: Your Honor, the controversy
remai ns the Fourth Amendnment claim which is the
Respondent is seeking to pursue in the United States
district court and that gives the Respondent here a
direct financial stake in the viability of their Fourth

Amendnment argunent, and --

JUSTI CE SOTOVAYOR: |I'msorry. Isn't
that -- isn't that the -- the county's clainf? How
Canreta does his job doesn't -- that claimdoesn't

belong to him it belongs to the entity who is telling

hi m how to do his job. And so why don't we go back to

8
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Justice G nshurg' s question of why isn't the Monel
Situation the proper case? Because there, it's the
party interested in howits officers will do their job
at its directive. It has the case and controversy at
I ssue, not S.G

Ri ght now, she's never going to be
I nvestigated again. She's in another State. |
under stand that she doesn't even ever want to return to
Oregon for, probably, fairly good reasons, at |east from
her perspective. So, again, why isn't this the
i nterests of the county, not -- not the interests of the
of ficer?

MR. KROGER: Your Honor, in Arizonans V.
Arizona, the Court recognized that tﬁe enpl oyee in that
case had an interest in how she was able to conduct her
job. The Court decided that the case was -- was npot
because she had resigned from her position with the
State. But there was no objection to -- to her standing
because she was a public enpl oyee that wanted to perform
her job in a particul ar way because she was required to
under State |law, and here --

JUSTI CE Gl NSBURG. She was the plaintiff.
In Arizona, we were tal king about whether a plaintiff
still had a viable claim right?

MR. KROGER: That is correct, Your Honor.

9
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JUSTI CE KAGAN: General Kroger, | don't
think that the question here is really a standing
question; it's really whether there is a controversy
between this particular plaintiff and this particul ar
def endant such that a judgnent in this case woul d
actually affect the legal relationship between the two,
bet ween the particular plaintiff and the particular
def endant .

So how would it do that? How would a | ega
judgnment in this case affect the legal relationship
between this plaintiff and this defendant?

MR. KROGER: Your Honor, the -- the -- M.
Canreta remains a party below, and it's possible that
the Court's rulings on the Fourth Anéndnent merits my
| npact the Fourteenth Anmendnment clains that are being
made against M. Canreta that are alive and in
controversy bel ow.

Mor eover, this case, even if one strips out
the ongoing notion that's been made in the district
court, resenbles in all material respects Erie v.

Pap's A.M, where the Court found that there was
standing to bring the case and it was not noot. And so,
t here does seemto be an active case or controversy that
is equivalent to that that was present in Erie v.

Pap's A M

10
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JUSTI CE SCALI A: How does it affect the
Fourteenth Amendnent? There's a Fourteenth Amendnent
cl ai m pendi ng bel ow?

MR. KROGER: Yes, Your Honor.

JUSTI CE SCALI A:  And what's the substance of
t hat ?

MR. KROGER: It is a claimof Ms. Geene to
interference with famlial rights as a result of certain
actions by M. Canreta and ot her defendants.

JUSTI CE GI NSBURG: But that didn't have to
do with the school search -- the school seizure?

MR. KROGER: That is correct, Your Honor.

JUSTICE GINSBURG. So -- and this case
presents the question about was this\unreasonable? That
-- what's left in the case has to do with the nother's
claim and it has to do with putting the girls in
custody, right?

MR. KROGER: That is correct, Your Honor.

So the --

JUSTI CE SOTOVAYOR: Counsel, if we were to
hold this case was npot, what would -- what do you think
t he appropriate disposition of the case would be?

MR. KROGER: Your Honor, | believe if the
Court determ ned that this case was noot, the -- the

appropriate renmedy would be pursuant to Munson where --

11
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to vacate the Ninth Circuit decision.

JUSTI CE SOTOVAYOR: Well, you don't really
want that, because the Ninth Circuit granted qualified
I munity. \What would be -- what would we be vacating?
They haven't rendered a judgnent on the search warrant
i sSsue.

MR. KROGER: That is correct, Your Honor.
VWhat -- what | think the appropriate renmedy for the
Court would be would be to effectively --

JUSTI CE SOTOVAYOR: Vacate the opinion.

MR. KROGER: -- vacate the opinion or
deci sion on the Fourth Amendnent cl aim

JUSTI CE SCALI A: That would make you happy,
won't it? Won't that nake you happyé

MR. KROGER: Yes, Your Honor. The -- the --
| think the only difficulty with that as a -- as a
outconme of the case is it undercuts the logic of the
Pear son deci si on.

CHI EF JUSTI CE ROBERTS: It doesn't just do
that. Is -- is M. Canreta in any nore confortable
position when he knows that the Ninth -- what the N nth
Circuit thinks on this issue and he just has to wait
until there's another case when they can inpose the view
that they've already spelled out? | know as a technica

matter it's not binding, but if you' re Canreta, do you

12
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say, well, the Suprenme Court vacated that decision, so |
can go ahead and do this again and not have to worry
about personal liability?

MR. KROGER: You're correct, Your Honor. It
woul d place M. Canreta and other child protective
services workers in the Ninth Circuit in a very --

JUSTI CE SCALIA: There are different panels
on the Ninth Circuit, aren't there?

MR. KROGER: Yes, Your Honor.

JUSTI CE SCALI A: And -- and they don't al
hold the same thing, fortunately, do they?

(Laughter.)

MR. KROGER: They do they do not, Your
Honor . \

CHI EF JUSTI CE ROBERTS: They're supposed to
file circuit -- follow circuit precedent, aren't they?

MR. KROGER: That is correct, Your Honor.

JUSTI CE SCALI A:  But an opinion that is
vacated is not circuit precedent, is it?

MR. KROGER: It is not, Your Honor.

JUSTICE ALITO. M. Canreta would be
protected. He would presumably still be entitled to
qualified i munity because a vacated alternative hol ding
certainly could not really establish sonmething, | would

assunme. But nunicipalities, if they continue to

13
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participate in -- in questioning of this nature, would
not be protected; isn't that right?

MR. KROGER: That is correct, Your Honor.

JUSTI CE Gl NSBURG: \What happened in --
what -- what has Oregon done in response to this Ninth
Circuit decision? Before it said that the caseworkers
could have this kind of interviewwth the -- the child
where there was a suspicion of abuse. Was there any
change in practice in Oregon in response to the Ninth
Circuit's decision?

MR. KROGER: Your Honor, that is not in the
record, but | would happy -- be happy to respond. The
State of Oregon provided | egal advice advising child
protective services workers to attenﬁt to avoi d anything
that woul d be a seizure in a school and, in cases where
there woul d pose no risk of danger to the children, to
seek consent of -- of a parent before conducting an
I nterview. Nevertheless, that |egal advice puts a
significant burden on the child protective services
workers to -- to do their utnost to protect Oregon's
chil dren.

CHI EF JUSTI CE ROBERTS: On the nerits --

JUSTI CE SOTOVAYOR: Excuse nme --

CHI EF JUSTI CE ROBERTS: -- do you think that

t he same approach you're followi ng here would apply if

14
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the investigation focused on the student rather than a
third party? Wuld in those cases a warrant have to be
obt ai ned?

MR. KROGER: Your Honor, | think in -- in
t hose cases, because parental consent is a viable
alternative where the allegation is a child is being
abused by another child --

CHI EF JUSTI CE ROBERTS: No, no, not anot her
child. It could be anything. W think the child is,
you know, selling drugs, obviously not a 7-year-old, but
soneone else in the school is involved in | ega
activity, him or herself.

MR. KROGER: Your Honor, | believe the --
the child abuse context is somewhat dnique in that there
are very few ways to investigate properly child abuse
wi t hout speaking to the only witness that's typically
available in the case, and that is the child.

CHI EF JUSTI CE ROBERTS: So -- so you think
it would be a different rule if we're tal king about sone
other crimnal activity? The father's selling drugs,
and you think the child m ght have sone evidence or at
| east be willing to talk about that. Do you need
anyt hing other than reasonabl eness in that case?

MR. KROGER: Your Honor, it would be the

sane reasonabl eness standard that would apply, but |

15
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think the courts m ght reach different concl usions about
what woul d be reasonable in those circunstances.
JUSTI CE KENNEDY: Well, on -- we're getting
to the nmerits. Do you agree that search -- strike
that -- that seizure under the Fourth Amendnent is the
rel evant category here?
MR. KROGER: Absol utely, Your Honor.
JUSTI CE KENNEDY: You agree that the child
was -- was seized?
MR. KROGER: Yes, Your Honor, we concede
that the child was seized.

JUSTI CE KENNEDY: \What -- what happens if

the teacher tells -- the student is m sbehaving on the
pl ayground: Go back in the classroom You can't -- you
sit there by yourself. You can't be part of recess.

s that a seizure?

MR. KROGER: No, Your Honor, | -- | disagree
that that would be a seizure, because --

JUSTI CE KENNEDY: What nmade this a seizure?
The fact that it wasn't a teacher?

MR. KROGER: Your Honor, the reason we
conceded the issue of seizure is we are here on -- on
summary judgnent, and we took the facts as all eged,
whi ch invol ved transporting the student inside the

school .

16
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JUSTI CE KENNEDY: Well, but I'm-- I'm
asking for your view of the proper category to apply in
t hese cases, and if it is a seizure, then -- then it's
just a question of reasonabl eness, and we'd | ook at all
t he circunstances.

MR. KROGER: That is correct, Your Honor.

M. Chief Justice, I'd like to reserve the
bal ance of ny tine.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Ms. Kruger.

ORAL ARGUMENT OF LEONDRA R. KRUGER
ON BEHALF OF THE UNI TED STATES,
AS AM CUS CURI AE, SUPPORTI NG THE PETI Tl ONERS

M5. KRUGER: M. Chief sttice, and may it
pl ease the Court:

A nunber of the questions this norning have
focused on the question whether a live case or
controversy remai ns because Respondent has chosen not to
chall enge the Ninth Circuit's qualified inmunity ruling
and so purportedly has no continuing stake in the
resolution of this controversy. W think that that's
not correct for the reasons General Kroger has given,
but it's also not an irreducible mninmmof this Court's
jurisdiction to correct the m stake that the Ninth

Circuit made in this case. | think, too --

17
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JUSTI CE Gl NSBURG. What about -- did she --
did she -- let's go back one step. Does she have any
viable claimnow? This is not capable of repetition,
evasi ve of review?

M5. KRUGER: Well, two responses, Justice
G nshurg. First, as CGeneral Kroger nmentioned, she has a
continuing interest in how this Court resolves this
controversy because of her attenpt to bring the sanme
Fourt h Amendnent cl ai m agai nst Deschutes County. But
setting that aside, this Court hasn't universally
required that as a prerequisite to exercising its
jurisdiction. | think there are two exanples that help
to illustrate the point.

The first is the City of\Erie v. Pap's A M
case, in which this Court decided to review a State
court injunction entered in favor of a plaintiff who no
| onger had what we would think of as an Article 111
stake in the case by the tinme the case reached this
Court.

The plaintiff in that case had | eft the nude
danci ng business and had affirmatively stated they had
no intention to return. The Court, nevertheless,
reached the nerits of the State court decision that was
on revi ew because to do otherwi se would be to saddle the
City of Erie with an ongoing injury. 1In the --

18
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JUSTI CE SCALI A: There was a dissent in that
case, wasn't there?

M5. KRUGER: There was indeed a dissent in
that case. But | would note that there was al so --

(Laughter.)

M5. KRUGER: -- a dissent fromthe denial of
cert in Bunting v. Mellen, in which very nuch the sane
situation was presented. The cadets who brought the
chall enge to the VM supper prayer that was at issue in
that case had graduated fromVM by the tine this case
reached this Court. And | think, as you quite properly
noted in your dissent fromdenial of review in that
case, for this Court to essentially insulate those types
of constitutional rulings fronlreview woul d be to
underm ne the very purposes for which this Court --

JUSTI CE KAGAN: Ms. Kruger, how does this --
this situation, the qualified inmmunity situation, differ
froma wi de variety of other situations in which we
m ght not be able to get to the underlying
constitutional ruling?

For exanple, in any case where there's a
constitutional ruling but also a harm ess error ruling,
or in a Sixth Amendnent case where there are standards
about ineffective assistance of counsel but then a

finding that there's no prejudice. 1In all of those

19
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ki nds of cases, the underlying substantive ruling m ght
be insulated fromour review. How would you say that
the qualified inmmunity situation is different and how
woul d you be able to cabin this rule?

MS. KRUGER: The reason we think the
qualified immunity situation is different, it presents a
set of exceptional circunstances that weren't an
exception to the usual prudential rule, is because the
qualified immunity situation is one in which this Court
has encouraged courts to undertake these kinds of
constitutional rulings for the purpose of changing the
| egal | andscape going forward, for the very purpose of
establishing the law so that the -- that qualified
i mmunity doesn't remain perpetually évailable to
officials even though they are engaging in conduct --

JUSTI CE KAGAN: But, presumably, in every
case --

M5. KRUGER: -- that has been found
unconsti tutional .

JUSTI CE KAGAN: Excuse nme. Presumably, in
every case in which a court does these paired rulings,
if you will -- it doesn't just say that the error was
harm ess, but says that there was an error -- there's a
purpose to clarify the law. Howis this different, once
agai n?

20
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M5. KRUGER: | think that in this situation
what we have is not just a preview of how the court of
appeal s woul d deci de the case subsequently in a case in
which it was actually necessary to reach a certain
judgnment. What we have is a decision that changes the
| egal | andscape going forward. It establishes the |aw
such that qualified imunity will not be available in
the next case. And it nmeans that people |Iike Petitioner
Canreta and other child protective services workers who
are doing their best to protect children from abuse are
now on notice that if they attenpt to detain tenporarily
a child in school for the purposes of trying to confirm
or dispel a reasonable suspicion of child abuse w thout
a warrant supported by probable causé, that they wll
invite lawsuits that would put themon the line for
personal nonetary damages.

JUSTI CE SCALI A: But that wouldn't be the
case if the opinion were vacated --

M5. KRUGER: That's true.

JUSTI CE SCALI A: -- under Munsi ngwear ?

M5. KRUGER: That's true, Justice Scalia,
and | think that if that's the disposition that this
Court thinks is appropriate, we would be certainly be
happier with that than a rule that says --

CHI EF JUSTI CE ROBERTS: It would be --

21
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M5. KRUGER: -- an incorrect constitutional
ruling.

CHI EF JUSTI CE ROBERTS: It would be a
partial vacatur, right? The Court's done that before,
hasn't it, where we vacate part of a decision under
Munsi ngwear ?

MS. KRUGER: That's correct, M. Chief
Justice. But | would note that a vacatur rule would
come with certain costs that | think this Court should
keep in mnd as it decides what the appropriate
di sposition of this case is.

The reason that Respondent has so vigorously
objected to that disposition is because it is
i nconsi stent in some ways with the véry reason for

permtting courts of appeals to undertake this kind of

constitutional determnation in the first place. It
underm nes the -- the devel opnent of the constitutional
law if this Court sinply wipes the -- the slate clean

but doesn't exercise its own authority to clarify the

| aw by correcting what the Ninth Circuit has done. And
| think, as the Chief Justice has quite correctly

poi nted out, it also does nothing to dispel the cloud of
uncertainty that hangs over individuals within the
territorial jurisdiction of the Ninth Circuit.

CHI EF JUSTI CE ROBERTS: Well, |I'm not so

22
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sure he was correct. The --

(Laughter.)

CHI EF JUSTI CE ROBERTS: If it's vacated, it
i ndi cates that there's no established |aw on that
question, and it seens to me Canreta would be free to do
what he consi dered appropriate under the circumnstances,
and if sonmebody tries to inpose personal liability on
him it seens he has an even stronger case than he m ght
have bef ore.

M5. KRUGER: | think that's correct, M.
Chi ef Justice, and | think for that reason we woul d not
object to that disposition in this case. W would just
observe that that disposition is one that does not sit
particularly confortably with the reésoning of Pearson
and the line of cases that cones before it, that
recogni zes that the reason why we encourage courts of
appeals to undertake these determ nations in the first
place is to pronote the devel opnment of constitutional
| aw and to ensure that the | aw doesn't renmin not
clearly established in perpetuity.

JUSTI CE KENNEDY: It seems to ne it would
affect Canreta's behavior and that of other child
protective officers. The |awer would explain: Now,
legally this is not binding; it just never happened.

But three judges of the court of appeals in a reasoned
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deci si on have explained why this is contrary to the
Constitution, and it would seemto ne that any
consci entious |aw enforcenent officer would -- would
take that seriously into account.

M5. KRUGER: | think that's absolutely
right, Justice Kennedy.

JUSTI CE SCALI A2 Why? MWhat's the test?
Isn't the test clearly established | aw?

M5. KRUGER: That's right.

JUSTI CE SCALI A: Would this be clearly
establ i shed | aw under any -- any conceivable
I nterpretation of that?

M5. KRUGER: | think it's -- it's true that
if this Court were to vacate the Ninfh Circuit's
constitutional ruling, M. Canreta and others who are
simlarly situated wouldn't face the very significant
concrete prospective effect of this decision, which is
to strip themof qualified imunity in future cases.
They woul d be able to argue, as you're suggesting, that
the law is not clearly established. At the sane tine --

JUSTI CE SOTOVAYOR: If we told them --

JUSTI CE G NSBURG. You have very limted
time. Could you -- could you go to the nerits of the
Fourth Anmendnment question and give us the Governnent's

position on that?
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M5. KRUGER: Certainly, Justice G nsburg.
The Ninth Circuit in this case held that the tenporary
detention of a child in school to confirm or dispel
suspicions that that child is being abused is
unconstitutional unless the questioning officials have a
warrant, probable cause, or parental consent. W think
each of those requirenents is unjustified as a matter of
Fourth Anmendnent | aw and i nposes a serious burden on the
conduct of the -- of the governnent at the initial
stages of a child abuse investigation. As --

JUSTI CE SOTOVAYOR: Counsel, would -- I'm
interrupting you only for a quick reason. What's the
test? Is it a question of whether the seizure is
reasonabl e or not?

MS. KRUGER: That's correct, Justice
Sot omayor. The question is reasonabl eness.

JUSTI CE SOTOVAYOR: All right. So -- so
t hat woul d be your proposed test. If we were to say you
don't need any of those three things right now, where
woul d that | eave us or |eave the courts bel ow on
det erm ni ng whet her what happened here was reasonabl e or
not? Meaning, what if a child is called in and says, |
don't want to talk to you without my nom and they
continue to speak to the child? 1Is that reasonabl e?

MS. KRUGER: | think that the answer is that
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would go to the -- the question of the manner in which
the -- the interview is conducted, as opposed to whet her
it's --

JUSTI CE SOTOVAYOR: So how do we --

M5. KRUGER: -- reasonable at its inception.

JUSTI CE SOTOVAYOR: How do we devel op the
| aw, or how do we help develop the lawin this case if
we answer your question but | eave unanswered with no
paraneters, any idea -- because we have no set of facts;
no one's going to review that question -- of what is
reasonable in this context?

MS. KRUGER: Well, the question that the
Ninth Circuit answered in this case was a question that
concerns the justification for the iﬁterview at its
I nception. The Ninth Circuit said a warrant, probable
cause, or parental consent is required fromthe very
outset. That would be true whether an interview | asted
2 hours or 10 m nutes, whether the child was responsive,
whet her the child wasn't.

JUSTI CE SOTOVAYOR: That -- you see, that's
the problemw th taking up a case with no case in
controversy, because what do we do? W don't remand for
themto reach the second question, which is really the
one that | aw enforcenment needs sonme hel p on.

M5. KRUGER: Well, I -- | would disagree
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with that proposition. | think |aw enforcenent very
much needs help on the questions the Ninth Circuit
actually deci ded because the warrant or probable cause
requi rement is one that has a very significant effect on
the way that they carry out their very inportant
business in this area.

If the Court has no further questions --

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Ms. Kubi t schek.

ORAL ARGUMENT OF CAROLYN A. KUBI TSCHEK
ON BEHALF OF THE RESPONDENTS

MS. KUBI TSCHEK: Thank you. M. Chief
Justice, and may it please the Court:

There is no case or contfoversy bet ween S. G
and the Petitioners. That ended when --

CHI EF JUSTI CE ROBERTS: Then why are you --
why are you here?

(Laughter.)

CH EF JUSTI CE ROBERTS: You're not
chal l enging the qualified immunity ruling?

MS. KUBI TSCHEK: Precisely.

CHI EF JUSTI CE ROBERTS: Yet, you have --
yet, you have -- why didn't you just go away?

(Laughter.)

MS. KUBI TSCHEK: M. Chief Justice, we are
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not here voluntarily.
(Laughter.)

CHI EF JUSTI CE ROBERTS: No, | know that.

But why --

(Laughter.)

CHI EF JUSTI CE ROBERTS: | do know that. But
on the other hand, you had no -- you could have filed a

paper saying we have no continuing interest in the case,
but you haven't done that. You' ve fought the | egal

I ssues on the nerits in -- in an area where it's been
suggested you don't have a st ake.

MS. KUBI TSCHEK: We -- S. G does not have a
| egal Iy cogni zabl e stake, Your Honor. She won a noral
victory when she obtained a ruling iﬁ her favor on the
Fourth Amendnent claimin the Ninth Circuit, but as this
Court said in Hewitt v. Helnms, a noral victory is no
victory at all, but --

CHI EF JUSTI CE ROBERTS: So you have
objection if we entered a Miunsi ngwear order vacating the
decision of the Ninth Circuit on the nerits of the
di spute?

MS. KUBI TSCHEK: Well, Your Honor, the -- we
woul d submt that the Munsingwear test would not apply
in this case because Miunsi ngwear, which permtted

vacating a decision when it became noot, tal ked about
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deci si ons whi ch become npot through happenstance, and --

CHI EF JUSTI CE ROBERTS: Well, again --

MS. KUBI TSCHEK: -- the reason for that is
because of preclusion. |'msorry.
CHI EF JUSTI CE ROBERTS: |I'msorry. Again, |

get to the question, why do you care? Wy do you care
whet her we vacate the -- the order or not? Your
position is your client has no continuing interest in
t he case.

MS. KUBI TSCHEK: That -- our client has no
| egal Iy binding, legally cognizable interest in the
case. She has an interest in protecting her noral
victory, as do -- and in the issue, as do the many am ci
who filed briefs on her behalf.

JUSTI CE Gl NSBURG. She's asserting the
i nterests of other children who would be in the
situation that she was once in, but no |onger; but we
have said the plaintiff herself nust have a |live
controversy, and there was no class action here.

MS. KUBI TSCHEK: That -- that is correct,
Justice G nshurg. She does not have an interest, and
the case is noot.

JUSTICE ALITO But you want to have the
Fourth Amendment decision preserved and have it govern

an enornous chunk of the country so that all the States
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in the Ninth Circuit have to conply with it, and anybody
-- any individual officer who doesn't conply with it
woul d do so on pain of personal liability, but you don't
want that ground-breaking decision to be subject to
review by this Court on the nerits. |Is that a sunmary
of what you want? Does that nmake any sense?

MS. KUBI TSCHEK:  Your Honor, the -- the case
-- if the case is truly as inportant to other enployees
of the States in -- within the confines of the Ninth
Circuit, it will arise again, and this Court wll have
the opportunity to decide the issue again between
parties who have a live stake in the issue; or it wll
arise in another circuit, and it will present a live
controversy between parties who have\a st ake.

JUSTI CE SCALI A: So, you want us -- soO
Munsi ngwear. You don't want us just to leave it sitting
because there's no controversy; you want us to erase
t hat hol di ng bel ow, right?

MS. KUBI TSCHEK: No, Your Honor, we would
not ask the hol ding bel ow be erased. That's --

JUSTI CE SCALI A: Well, then -- then the
answer you just gave doesn't nmke any sense. You say it
can -- you know, it can arise again. That would be the
answer of sonmeone who wants us to elim nate the hol ding

here: Don't worry; it will come up again in a context
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where, on appeal, sonebody will have an interest in
arguing to -- to sustain it, but that interest doesn't
exi st here. That's the argunment you' re nmaking, but

that's the argunent of sonmeone --

MS. KUBI TSCHEK: [|'m sorry --

JUSTI CE SCALI A: -- who wants us to
Munsi ngwear .

MS. KUBI TSCHEK: ' msorry, Your Honor, |
m sspoke. It will come up -- if it is as -- if the

practice is as wi despread as the Petitioners claim it
will come up again in other circuits, and this Court
wi ||l have the opportunity to review it and --

JUSTI CE KENNEDY: Well, but Justice Alito's
guestion was addressed to the Ninth éircuit. In the
Ninth Circuit, it's not going to cone up again if we
assunme that our public enployees are going to be
| aw- abi ding. They're bound by this in the Ninth
Circuit.

MS. KUBI TSCHEK: Well, Your Honor,
guess that's --

JUSTI CE KENNEDY: And you -- and you want
themto be bound, and yet you say there's -- that the
case is nmoot. | just don't understand it.

MS. KUBI TSCHEK: Well, Your Honor, that

| eads to the question of what exactly are they bound by?
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And our reading of the court of appeals decision is not
nearly as broad as the Petitioners' reading. The court
of appeals said specifically our caseworkers and police
officers are always allowed to question children in a
protractive custodial setting with --

JUSTI CE G NSBURG. Where are you reading in
t he holding of the court of appeals? Because | was
under the inpression that they did say there's only
three ways: One is you get a warrant; another is you
get parental consent; and a third is exigent
circunmstances. | thought that was the -- the ruling of
|l aw by the Ninth Circuit.

MS. KUBI TSCHEK: That was -- that was the
ruling as it applied to S. G herself; Justice G nsburg.
This was not a class action lawsuit, and the court was
deci di ng what happened to one 9-year-old child on
February 24th, 2003.

JUSTI CE GINSBURG. Well, let's see where
they -- | thought that, yes, the case is about a single
plaintiff; it's not a class action. But they're making
a rule of law. \What does the Fourth Amendnent require?

MS. KUBI TSCHEK: Okay. On page 1022, Your
Honor, it says: "W consider the relatively
straightforward question whether an in-school seizure

and interrogation of a suspected child abuse victimis
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al ways perm ssi bl e under the Fourth Amendnent wi thout
probabl e cause and a warrant or the equivalent of a
warrant." And the court -- and the court said: No, not
al ways and not in this case.

And if this Court does reach the nerits
of -- of this case, we would ask this Court to uphold a
rule that -- stating that a protracted custodi al
interview of a child by police and child welfare
i nvestigators is presunptively unconstitutional unless
they have a warrant or court order or parental consent
or exigent circunstances.

JUSTICE ALITO What is there in the Ninth
Circuit's opinion, which -- which generally requires a
warrant, to suggest that the |length df the interrogation
was relevant to their decision? | nean, at |east the
child protective services need to decide whether they
need a warrant before they begin the questioning, no
matter how long it's going to | ast.

VWhere does it say that the length is
relevant to the -- to the issue that they deci ded?

MS. KUBI TSCHEK: Well, Your Honor, the --
the |l ength of the questioning has been historically
I nportant to this Court's jurisprudence. It
di stingui shes, for exanple, between a Terry stop and a

seizure. And this Court said, for exanple, in the

33
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

United States v. Place, that a 90-m nute detention is --
falls out of the realmof a Terry stop and into the
real m of a seizure for which full Fourth Amendnent
protections are required of a crimnal suspect. And
this Court has also said, in Soldal v. Cook County, that
it would be anomal ous if people who are not suspected of
any wrongdoing at all had fewer Fourth Amendnent
protections than --

JUSTI CE SCALIA: | don't understand. It
seens |like a very strange rule to ne. You nean it's
okay for a child protection worker to just ask the child
passing in the hall, you know, has your -- or not
passing in the hall. Cone into this room | have a
question for you: Has your father béen abusi ng you?
And if the child says yes, thank you, and the child
goes, then that's okay?

MS. KUBI TSCHEK: We woul d - -

JUSTI CE SCALI A: Because it was a short
i ntervi ew?

MS. KUBI TSCHEK: The -- | didn't nean to --
that the length of the interviewis the only factor,
Your Honor.

JUSTI CE SCALI A:  Ch.

MS. KUBI TSCHEK: One of the other factors is

that the -- that the seizure is determ ned by the fact
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that the police and child welfare worker renoved the
child or renmoved any individual fromthe place where she
s --

JUSTI CE SCALI A: Right. Take her into a
room | see that.

MS. KUBI TSCHEK: -- and bring her to another
pl ace, and then --

JUSTI CE SCALI A: But once they take her in a
room it depends on how long the interviewis; is that
ri ght?

MS. KUBI TSCHEK: That -- that goes to the
gquestion of whether or not there was a seizure.

JUSTI CE SCALI A: \What ever.

MS. KUBI TSCHEK: In this\case, it was
stipulated that there was a sei zure.

JUSTI CE SCALIA: We're tal king about rules
for the future; we're not tal king about this case, and
you' re asking us to adopt a rule for the future that
says if it's very brief, it's okay, but if it's |onger
It isn't okay. Right? That's what you want us to
adopt ?

MS. KUBI TSCHEK: That -- that if -- if it
were very brief and the child was not renoved from her
cl assroom - -

JUSTI CE SCALI A: No, no, no, no. Renpved.
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There has been a seizure, but it's been a very brief
seizure, just as a Terry stop is a very brief seizure.

MS. KUBI TSCHEK: Qur position would be that
because the -- of the inportance of consent here to a
seizure, that the -- that there would need to be a court
order to renmove a child from her classroom and to take
her to another room and then --

JUSTICE ALITO. On the issue --

MS. KUBI TSCHEK: -- or parental consent.

JUSTI CE SCALI A: So you're changi ng your
position: You need a court order, no matter how bri ef;
is that it?

MS. KUBI TSCHEK: | think that has been our
position, and I"'msorry if | didn't ﬁake it clear

JUSTI CE SCALI A: Ch, okay.

JUSTICE ALITO. Well, on the issue of
consent, do you read the Ninth Circuit's opinion as
having an age limt? Suppose that the child is, let's
say, 16 years old. |Is the child at 16 incapabl e of
consenting to questioning?

MS. KUBI TSCHEK: Well, the way that we read
the Court of Appeals decision and the rule that we woul d
ask this Court to adopt, that is, seizure and for a
custodial interrogation is presunptively unreasonable

wi t hout parental consent or a court order |eaves open
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the possibility that there are, in fact, sone children
who are of suitable age and discretion to know ngly make
a deci sion whether or not to talk to an arnmed police
officer and a caseworker wi thout their parents having to
make it for them But --

JUSTI CE SOTOVAYOR: Counsel, are you -- |
just want to make sure | understand your position.
Answering Justice Scalia's question: Child walks into
the room-- is taken out of their classroom walks into
the room The officer says: W' ve heard that your
nomry and daddy are doing sone things to your private
parts; is that true? And the child says -- 9-year-old
child says: | w sh sonmebody had asked me before. [|I'm
so afraid of ny daddy. He does thesé horrible things to
me.

Are you seriously suggesting that if the
police stay there for an hour debriefing that child as
to the circunstances of that situation, that that's a
seizure? It seens to nme that what you --

MS. KUBI TSCHEK: A seizure, yes, but that
woul d have exigent circunstances, and that would get it
out of the warrant requirenent.

JUSTI CE SOTOVAYOR: Well, but what does that
have to do or change the police bringing a child into a

room and just asking the question? When does -- that's
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what you seemto have said to Justice Scalia, which is
that the nere renoval fromthe classroomis the -- the
defining feature of seizure. So it can't be that.

MS. KUBI TSCHEK: Well --

JUSTI CE SOTOVAYOR: They don't know if
there's exigent circunstances until they ask the
questi on.

MS. KUBI TSCHEK: That -- that's correct.

JUSTI CE GI NSBURG. You got a stipulation
that there was a seizure, so --

MS. KUBI TSCHEK: \What? Yes, there was a
sei zure.

JUSTI CE GI NSBURG. There was never any
argunment that was not at issue in th{s case. Gven that
there was seizure --

MS. KUBI TSCHEK: That's -- that's correct.

JUSTI CE GINSBURG: -- the question is: |Is
it reasonabl e?

MS. KUBI TSCHEK: Correct.

JUSTI CE Gl NSBURG. Have you, in the -- many
of the questions have gone to |eads, but this is
initially a social worker's investigation. And you
said, when stating what the Ninth Circuit's rule was,
that police are in conbination with the caseworker.

Suppose we took out -- out of the picture.
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He didn't utter a word in the interview. Suppose we
take the sheriff, deputy sheriff, out. The only one who
comes to the school and asks to talk to this child is

t he caseworker fromthe departnent of health?

MS. KUBI TSCHEK: Well, it would depend on, |
think, the larger picture, whether or not there was
police entanglenent, as this Court ruled in Ferguson v.
The City of Charleston. In this particular case, the --

JUSTICE GINSBURG. |If the information
elicited fromthe child is that she has been abused by
her father, then there is a likelihood that there wll
be police interest in that.

MS. KUBI TSCHEK: Well, and this -- this
Court recognized al so that possibilify i n Ferguson v.
The City of Charleston, that the -- the nurses at the
hospital would call child protective services, but
the -- the -- you have to look at it fromthe begi nning,
and in this case, the case began when -- on
February 10th, when the police got involved.

The police did not report the matter to the
child protective investigator until 10 days | ater, and
t hen they went out together. Subsequently, the child
protective investigator testified before a grand jury as
part of the ongoing |aw enforcenment investigation and,

in fact, when he was questioned at his deposition,
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petitioner Alford said that
school was for

JUSTI CE ALI TC:

Justice G nsbhurg' s question

M. Canreta or
t he answer be the sane?

MS. KUBI TSCHEK
same if it was the schoo
the --

t he school adm nistration,

obligation and the authority under

Earls to make rules and carry out

protect the children of the
and if the child comes --
JUSTI CE ALI TO:
M. Canreta and he --
MS. KUBI TSCHEK
JUSTI CE ALI TO:
conversation and then | ater
the police if he discovered
t here woul d be no probl enf?
MS. KUBI TSCHEK
t he out si de,
because in T.L.O

their ruling does not apply

40

| aw enf or cenent

suppose it was the school

nurse or
the reason is that the school

and the school

he woul d not fall

his reason for being at the
pur poses.

But what is your answer to
suppose it was just
nurse, would

No, it would not be the

M. Canreta. And
nurse is part of
has an
T.L.O act and in
procedures that wll
school and pronote | earning,

So if it was just

If M. --
-- and he taped the
turned it over to the -- to
evi dence of child abuse,
Ri ght ?

If M. Canreta canme in from

within the T.L.O. rule,

this Court said specifically that

to individuals such as
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police officers who cone fromthe outside in --

to deal
school ,

she was at the school

JUSTI CE BREYER:

there a seizure? No -- no

MS. KUBI TSCHEK

JUSTI CE BREYER:

MS. KUBI TSCHEK

JUSTI CE BREYER:

MS. KUBI TSCHEK

JUSTI CE BREYER:

with situations that

i n order

are not related to the

and nobody is saying that S.G was abused while

Sane circunstance. Was

pr of essor -- no policenman?
lf -- if --
School nurse?
The school nurse?
Sei zure?

Probably not a seizure.

And so, it's not a seizure

I f exactly the sanme thing happens but there is no

out si de person there, but it is a seizure if there' s an

out si de person?

MS. KUBI TSCHEK

into the school --

JUSTI CE BREYER:

whet her there's a seizure?

MS. KUBI TSCHEK

to | ook at.

JUSTI CE BREYER:

a seizure?

MS. KUBI TSCHEK

JUSTI CE BREYER:

41

If the outside person comes

That's the rule as to

That's one of the factors

No, no, no, whether there's

Yes.

Okay. What nmkes it a
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seizure? Go inside and speak to the principal, | saw
you push the child at recess. W want to find out who
was pushing you. Go inside and talk to the principal.
Sei zure?

MS. KUBI TSCHEK:  Your Honor, | believe that
it -- it would be considered a seizure, although that's
not our case.

JUSTI CE BREYER: Everybody is going to stay
5 mnutes after class, too nmuch tal ki ng today. Seizure?

MS. KUBI TSCHEK: That -- that, Your Honor,
it mght be a seizure. Again, it's T.L.O --

JUSTI CE BREYER: Well, that's what | need to
know, because | don't know see if there is no seizure,
how it could have been an unreasonabfe thing, if there
Isn't even a seizure.

MS. KUBI TSCHEK: If -- if the caseworker
conmes to the school under circunstances where a child
woul d feel free to | eave or --

JUSTI CE BREYER: You're not free to | eave
cl ass.

MS. KUBI TSCHEK: Well, Your Honor, that's --
children -- this is correct, children have | esser
expectations of privacy, but when they are forcibly
taken out of class and noved to another |ocation --

JUSTI CE BREYER: Go to the principal's
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of fice. Too nmuch talking.

MS. KUBI TSCHEK
Your Honor, if that is a seizure,
T.L.O., precisely within T.L.O.,

JUSTI CE SCALI A:
school nurse,

doesn't have a nurse and it

it's not a seizure, but

That -- that would be --

it would fall within
wher eas - -
If you send her to the

if the school

brings in a nurse fromthe

out si de and say, you know, we think you have sone

cont agi ous di sease,

we would |Iike you to speak to

Honor, the

this -- then it becones a seizure?

MS. KUBI TSCHEK: Well, Your
T.L.O framework would certainly apply in that
situation, where you have a child who has a potentially

cont agi ous di sease, then the analysis you follow --

JUSTI CE SCALI A:
di sease that's going to kil
okay?

(Laughter.)

MS. KUBI TSCHEK
al so woul d fal

JUSTI CE SCALI A:

MS. KUBI TSCHEK

JUSTI CE SCALI A:
i kewi se, it's not a nurse,

who' s brought

43

within the T.

but it's a soci al

Cont agi ous, it's just a

this child and nobody el se,

Your Honor, that certainly
L.O --

Okay.

-- special needs exception.

So why doesn't it --

wor ker

in to interrogate the child about
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sonething else that is going to very nmuch harmt hat
child, why is that any different?

MS. KUBI TSCHEK: Wel |, Your Honor, because
child wel fare investigations are also harnful to
children. And when -- when a child is asked,

i nterrogated about whether or not her father touches her
| nappropriately, that's not a neutral action. \Whether
or not she has been abused that causes trauma to the
child --

JUSTI CE SCALIA: It has nothing to do with
whet her there's a seizure, nothing whatever to do with
whet her there's a seizure.

MS. KUBI TSCHEK: If -- if there --

JUSTI CE SCALI A:  The queétions you ask after
the seizure don't make it a seizure or make it not a
sei zure, do they?

MS. KUBI TSCHEK: They -- they affect the
constitutionality of the interaction between the child
and the --

JUSTI CE SOTOVAYOR: Doesn't that go to the
guestion of the reasonabl eness of the scope of the
seizure? Don't we have Lidster and -- and other
jurisprudence that basically addresses this question and
says is this type of seizure or stop detention

reasonabl e?
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And it's hard to swallow that if a police

officer asks a child are you being abused and the child

says, yes, | need help, it is nearly inpossible to think
that that seizure is unreasonable. You're -- you're --
you're -- it may well be that 2 hours for a protesting

child would be, but isn't that all subject to a question
of reasonabl eness as to the scope of the seizure?

MS. KUBI TSCHEK: Well, Your Honor,

because --
JUSTI CE SCALI A: She's hel ping you, | think.
MS. KUBI TSCHEK: |'m sorry?
JUSTI CE SCALI A: She's hel ping you, | think.
(Laughter.)
JUSTI CE SCALI A: But -- But t hat goes to the
reasonabl eness of the seizure. | was asking you about

whet her there has been a seizure. Step one, has there
been a seizure? And you're saying that in a | ot of
these situations there sinply hasn't been a seizure.
Now, once there is a seizure, then we can

inquire to whether it's unreasonable or not. But -- but
those are two distinct questions, and -- and we've been
di scussing the mere existence of a seizure. Now, true
in this case it was already conceded, but you're asking
us to adopt a rule for future cases, and we can't adopt

a rule for future cases until we know what we're talking
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about when -- when -- when we tal k about a seizure.

CHI EF JUSTI CE ROBERTS: He was not trying to
hel p you.

(Laughter.)

MS. KUBI TSCHEK: |'m aware of that. But,
you know, that again is perhaps a good reason why this
Court should not reach the nerits of the Fourth
Amendnent question, because in this particular case it
was conceded that there was a seizure so early in the --
in the case that the normal devel opnent of facts which,
as Justice Scalia, you have pointed out, whether or not
there is a seizure is certainly dependent on the
i ndi vi dual facts of the encounter between the individual
child and the individual police offiéer.

CH EF JUSTI CE ROBERTS: So you're --

MS. KUBI TSCHEK: Those facts were not
devel oped.

CHI EF JUSTI CE ROBERTS: So that's your
argument, again, that we shouldn't reach the nerits?

MS. KUBI TSCHEK: That's correct.

CHI EF JUSTI CE ROBERTS: Now, do you agree
that if we vacate the court of appeals' decision on the
merits, that if Canreta had did exactly what he did in
this case again, that he would not face persona
liability?
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MS. KUBI TSCHEK: If you -- if you vacate the
decision on the nerits --

CHI EF JUSTI CE ROBERTS: Ri ght. Then that
cannot be used -- that cannot be used to establish that
there's clearly established law. And in the absence of

clearly established | aw, he cannot be found personally

| i abl e?

MS. KUBI TSCHEK: That -- that woul d be
correct.

CHI EF JUSTI CE ROBERTS: So if he did exactly
the same thing, he would still be entitled to qualified
I munity?

MS. KUBI TSCHEK: He would still be entitled
to qualified inmmunity, but if this Cﬁurt were to vacate,
this Court would be effectively be telling | ower courts
that they should not follow the Pearson sequence ever
because if they -- if the |lower court reaches a
constitutional issue and then rules that the defendant
has qualified i munity, which Pearson said that they
could do, that this Court would then say no, don't --

JUSTI CE SCALI A: Not always. Not al ways.
Only when there is no |l onger a case in controversy.

In -- in many cases there will still be a case or
controversy.

MS. KUBI TSCHEK: Well --
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JUSTI CE SCALIA: It will be sonething that

could be replicated again in the future for sone other

reason. It -- it isn't true that it will just elimnate
t he whol e purpose of our -- of our jurisprudence in this
area. In many cases the -- the decision below can be
appeal ed, and -- and we will rule on the -- on the

constitutional question.

MS. KUBI TSCHEK: Which is -- that's --
that's correct --

JUSTI CE SCALI A: But you noved away, | nean
if -- you know, it's a different situation.

MS. KUBI TSCHEK: It -- it's a different
situation, but if they're in the situations where
i ndi vi dual defendants have qualified\innunity, it has
been the procedure in this Court not only since Pearson
but really going all the way back to Siegert v. Gl ey,

1991, where the Court recommended that the | ower courts

reach the constitutional issue -- in Siegert this Court
said that they can. 1In County of Sacramento v. Lew s,
the Court said that they -- it's the better approach.

JUSTICE ALITGO Well, could you have
cross-petitioned in an effort to get damages, so if you
had wanted to preserve the issue, you surely could have
done that, couldn't you?

MS. KUBI TSCHEK: S.G could have
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cross-petitioned, but she decided not to.

JUSTI CE KAGAN: But then we wouldn't have a
case.

JUSTI CE KENNEDY: But there's nothing in the
record that indicates that you' re w thdraw ng your
Monel | action against the municipality, is there?

MS. KUBI TSCHEK: The Monell action agai nst
the municipality was dism ssed on the facts.

JUSTI CE KENNEDY: But isn't it -- isn't a
notion to reinstate it still pending in the district
court?

MS. KUBI TSCHEK: The notion to reinstate it
was denied without prejudice to reinstate after this
Court rules, and --

JUSTI CE KENNEDY: All right, so it's still
alive. And --

MS. KUBI TSCHEK: [It's still alive.

JUSTI CE KENNEDY: -- there's nothing in the
record to indicate that you won't ask that it be
rei nstated.

MS. KUBI TSCHEK: That's correct.

JUSTI CE KAGAN: Is that against a different
party, Ms. Kubitschek?

MS. KUBI TSCHEK: That is agai nst Deschutes

County, Justice Kagan.
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CHI EF JUSTI CE ROBERTS: But who is -- who is
on the other side of the county?

MS. KUBI TSCHEK: l"msorry; who's on the
ot her side of the --

CHI EF JUSTI CE ROBERTS: The cl ai m pendi ng
bel ow i nvol ves which two parties?

MS. KUBI TSCHEK: Oh, it -- it involves S. G
and the county.

CHI EF JUSTI CE ROBERTS: Oh. So --

MS. KUBI TSCHEK: -- claimthat it's alive?
The claimthat is alive involves different incidents,

I nci dents that took place in March of 2003, not --

CHI EF JUSTI CE ROBERTS: Does the decision on
the nerits here have any rel evance mﬁatever to the
action that's still pending?

MS. KUBI TSCHEK: No.

CHI EF JUSTI CE ROBERTS: So you agree that if
-- if this is -- we vacate the decision on the nerits,
that's of no neaning whatever in the pending action
bel ow?

MS. KUBI TSCHEK: |t would not have an effect
on the action.

JUSTI CE BREYER: Suppose that we dism ss the
case as inprovidently granted, while indicating in an

opi nion some of the questions that we find difficult
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such, for exanple, as the seizure question, et cetera;
what ki nd of inpact would that have in your opinion?

MS. KUBI TSCHEK: If the Court were to
di sm ss the case as --

JUSTI CE BREYER: Yes, if -- while indicating
the reasons being in part that there are difficult
questions here, suggesting what they are. Wat would
the -- inpact would that have?

MS. KUBI TSCHEK: Well, Your Honor, it would
have sonme inpact at | east on the Petitioner's position.
The Petitioner's opinion as stated in their brief that
all seizures of children to investigate child abuse are
constitutional at their inception, neaning there --
there are no limts, there are no coﬁstraints on what a
child abuse --

JUSTICE GINSBURG: It wouldn't affect your
client in any way, because she's out of it and you were
candid fromthe beginning to say as far as she's
concerned this is a nmobot case; but as far as Canreta and
the other officers are concerned, we were told by
Oregon's representative that they are not -- that they
have tailored their behavior to conformto this
deci si on.

MS. KUBI TSCHEK:  And, Your Honor, that --

JUSTI CE G NSBURG: So - -
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MS. KUBI TSCHEK: -- that would be to -- to
tell the officials who investigate child abuse that in
t he name of protecting children, they do not have free
rein to do anything and everything that they think is
appropriate, because what they do harns children,

i ncluding the very children they claimto be trying to
protect.

As Justice Breyer said, even raising those
questions would -- would be beneficial to children who
are forced to undergo child abuse investigations, 75
percent of whom have not been abused at all, and who
find the experience psychologically traumatic.

CHI EF JUSTI CE ROBERTS: If you're making an
argunment on sonething that you' ve alfeady told us you
have no cogni zable interest in -- correct?

MS. KUBI TSCHEK: Correct.

JUSTICE ALITO If you were designing what
you woul d regard as an ideal system and you're very
knowl edgeable in this -- in this area, and you concl uded
t hat sonme kind of approval by a detached i ndividual
shoul d be required before sonething like this is
al  owed, would you set the standard at probable cause?
Woul d you say that the child protective service has to
have probabl e cause that there's abuse before they can

question the child to find whether or not there was
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abuse, or would you set it at sonme | ower |evel?

MS. KUBI TSCHEK: Well, in fact, Your Honor,
the -- nost of the States have a procedure for seeking
court approval, and their -- they differ in whether they

requi re probable cause or reasonabl e suspicion or
sonet hing |i ke reasonabl e cause; and so while we put in
our brief that the seizure of S.G should have been
based upon probabl e cause, given the |aw enforcenent
conponent, if there was -- if Alford, the deputy
sheriff, were not there at all, and it was purely a
child welfare seizure and the child wel fare caseworker
were going to a juvenile court judge and seeking sone
ki nd of judicial approval, the -- because the |aws of
the States differ between reasonable\suspicion and
probabl e cause, | would suggest that the better course
would be to let this play itself out between those two
| egal standards.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

MS. KUBI TSCHEK: Thank you.

CHI EF JUSTI CE ROBERTS: General Kroger, you
have 4 m nutes remining.

REBUTTAL ARGUMENT OF JOHN R. KROGER

ON BEHALF OF THE PETI TI ONERS
MR. KROGER: M. Chief Justice, and may it

pl ease the Court --
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JUSTI CE SOTOVAYOR: General, just a point of
clarification before you go on. You said earlier that
your office had advised the county not to seize
children. Does that nean they're not talking to
children at all? 1s -- you used the word seized. Are
you advising themthat they don't have the right to talk
to children? Wthout their parental consent or a
war r ant ?

MR. KROGER: No, Your Honor, but they would
have to talk to children in a way which runs no risk of
bei ng found of seizing the children within the neaning
of the Ninth Circuit decision.

JUSTI CE SCALIA: Well, so then wal ki ng al ong
the hall in the school, right? \

MR. KROGER: | --

JUSTI CE SCALI A:  Just come up al ongsi de:
"By the way, | wanted to ask you whet her your nother --"

(Laughter.)

MR. KROGER: Yes, Your Honor, and you can
see the problem which the Ninth Circuit decision causes
practically on the child welfare systemin the State of
Oregon. The -- M. Canreta and other child protective
services workers under the Ninth Crcuit decision face
an enormous burden. In nost of these cases it is

i npossi ble to establish probable cause to get a warrant
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wi thout first speaking to the child because the child is
usually the only witness that is available to the
governnment; and so to require, as the Ninth Circuit has
here, that we obtain a warrant prior to even speaking to
a child victimplaces --

JUSTI CE SOTOVAYOR: \What's the standard? |
mean, | just assune you're not suggesting that this
procedure could be used with every child in every school
wi t hout sone ground for suspicion, correct?

MR. KROGER: No, Your Honor, we believe that
reasonabl e suspicion is the -- is the proper basis
bef ore maki ng a seizure of a child to conduct one of
these inquiries.

Significant here in (}iffin and subsequent
cases like Lidster, the Court has recognized that the
rel ati onship between the State and the person being
searched or seized is significant to the reasonabl eness
anal ysis, and here it is not an adversari al
relationship. The child and the State share a
significant interest in making sure that that child is
safe; and were the governnment to continue to be put in a
position of not being able to speak to a child until
probabl e cause has devel oped in sone other way, children
will continue to be placed at risk.

JUSTI CE KAGAN: But, General, | take it that
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t hat probl em di sappears -- tell ne if I"'mwong -- if we
find there's no jurisdiction. If we Miunsingwear this
case, the decision is wi ped off the case, you return to
status quo ante, and you tell all your people that they

can do what they woul d have done beforehand; is that

ri ght?

MR. KROGER: That is correct, Your Honor.
That would be a -- a significant step forward for M.
Canreta and others simlarly placed. The -- the

chal l enge is that those kind of clainms then woul d be
perpetually subject to -- to qualified inmunity because
the | aw would not be clarified. And that --

JUSTI CE SOTOVAYOR: Wuld you -- are you --
and | guess what |'m asking is, Iet'é assume we go ex
ante. At any nonent that an agency speaks to a child,
they can nove from a nonseizure to a seizure, correct?
And sone seizures can be reasonable and sone can't,
right?

MR. KROGER: That's correct, Your Honor.

JUSTI CE SOTOVAYOR: And | aw enforcenent is
never going to know where that |ine of reasonabl eness or
unr easonabl eness is, is that correct?

MR. KROGER: That's correct.

JUSTI CE SOTOVAYOR: That's in -- that's in

the nature of doing this without a warrant, isn't it?
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MR. KROGER: Yes, Your Honor. That's part
of the reason we agreed that a seizure was commtted
here, so that |aw enforcenent are not placed in a
difficult position every tine they speak to a child, of
trying to make their own determ nation as to whether --

JUSTI CE SOTOVAYOR: But they do it anyway,
meani ng even if we say that they can seize the child,
you would still have to not do a seizure that was
unreasonable. You wouldn't -- in scope. They can't
speak to the child endlessly, can they?

MR. KROGER: No, Your Honor, that's correct.
The governnent officials will have to conduct that --
that seizure in a reasonable manner for a reasonable
duration. That's different, | think; t hough, Your
Honor, than the threshold question of if they start to
talk to a child, of trying to judge in the m ddle of an
i nterview, have we gone too far, has a seizure occurred.

JUSTI CE SOTOVAYOR: |'m not quite sure why
you stipulated to a seizure in this case, but that was
your strategic choice.

MR. KROGER: M. Chief Justice, the question
i s whet her vacating the decision will have an inpact on
the litigation below, and it will. The Respondent is
seeking to preserve the Ninth Circuit decision precisely

to aid the Fourth Amendnment claimthat the Respondent is
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maki ng agai nst Deschutes County, and thus, this is
sonmewhat anal ogous to the situation in the Pacific Bell
case, where you have a Petitioner and Respondent seeking
different renedies fromthis Court in light of the

i npact that it will have on subsequent litigation

JUSTICE ALITO. M. Kubitschek said it was
based on different events. |Is that right or not?

MR. KROGER: The due process --

JUSTICE ALITO  The Fourth Amendnent claim
agai nst the county is based on -- on this interview?

MR. KROGER: Your Honor, | have not seen the
new conpl aint, but my understanding is that it is the
same event and sane claim

CHI EF JUSTI CE ROBERTS: fhank you, Counsel.
The case is submtted.

(Wher eupon, at 11:18 a.m, the case in the

above-entitled matter was submtted.)
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