10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

I N THE SUPREME COURT OF THE UNI TED STATES

e e e e o ool oo Lo ox
J. MCI NTYRE MACHI NERY, LTD.,
Petitioner : No. 09-1343
V.
ROBERT NI CASTRO, ET UX
e e e ...l Lol ox

Washi ngton, D.C.

Tuesday, January 11, 2011

The above-entitled matter canme on for oral
argument before the Suprene Court of the United States
at 10:13 a. m
APPEARANCES:

ARTHUR F. FERGENSON, ESQ., Ellicott City, Maryland; on
behal f of Petitioner.
ALEXANDER W ROSS, JR., ESQ , Marlton, New Jersey; on

behal f of Respondents.

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

CONTENTS

ORAL ARGUMENT OF
ARTHUR F. FERGENSON, ESQ

On behal f of the Petitioner
ORAL ARGUMENT OF
ALEXANDER W RGSS, JR., ESQ

On behal f of the Respondents
REBUTTAL ARGUMENT OF
ARTHUR F. FERGENSON, ESQ

On behal f of the Petitioner

Alderson Reporting Company

PAGE

26

59



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

PROCEEDI NGS

(10

CHI EF JUSTI CE ROBERTS: We'l |l hear

first this morning in Case 09-1343, J.
Machi nery, Ltd. v. Nicastro.

M. Fergenson.

Ml ntyre

ORAL ARGUMENT OF ARTHUR F. FERGENSON

ON BEHALF OF THE PETI TI ONER

MR. FERGENSON: M. Chief Justice,

it please the Court:

Because J. Mcintyre did not direct

activity at residents of New Jersey either itse

:13 a.m)

ar gument

and may

any

I f or by

directing its distributor MVA to do so and had no

awar eness or know edge that the distributor took the

action that it did toward New Jersey, New Jersey | acked

adj udi cative jurisdiction.

JUSTI CE SCALI A:  \When you say "its

distributor,"” was this distributor at

t he def endant ?

all contr

MR. FERGENSON: No, Your Honor. It

ol | ed by

was not.

And both under Chio law, Wells v. Komatsu Anerica, and

under the Restatenent (Second) Agency,

section

1(1), the

right to control is essential to ascribe actions to

create an agency, and it's on a per-purpose basis.

JUSTI CE SCALIA: |t mght
Alderson Reporting Company
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to it as the conpany that distributed its product,
rather than calling it "its distributor.”
MR. FERGENSON: Very good, Your Honor.

JUSTI CE SCALI A: It's |loaded, it seens to

MR. FERGENSON: Very good, Your Honor.

JUSTI CE KAGAN: M. Fergenson, in your
gquestion presented to this Court, you ask whet her
there's personal jurisdiction -- and I'm quoting here --
"sol ely because the manufacturer targets the United
States market for the sale of its product.”

So I'"'mtaking fromthat, that you
acknow edge that this manufacturer, Nhlntyre, a British
manuf acturer, targeted the United States market for the
sale of its product. That's correct, yes?

MR. FERGENSON: Your Honor, that's what the
New Jersey Suprene Court held, and that's how we
fashi oned the --

JUSTI CE KAGAN: That's your question
present ed.

MR. FERGENSON: -- the test.

JUSTICE KAGAN: Did this -- well, I'"Il just
ask you, then: Did this manufacturer target the United
States market? Did it want to sell its products in the

United States?
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

MR. FERGENSON: Yes, Your Honor.

JUSTI CE KAGAN: Okay. So what does that
mean, exactly, M. Fergenson? Because the United States
is the United States. [It's made up of 50 States. So |
assunme that what that neans is the manufacturer wanted
to sell its products in each of the 50 States. |Is that
ri ght?

MR. FERGENSON: No, Your Honor.

JUSTI CE KAGAN: It only wanted to sell its
product in a few States?

MR. FERGENSON: No, Your Honor. It wanted
to sell its product anywhere that the distributor could
find. The distributor was the market manager .

JUSTI CE KAGAN. Right. Anywhere. So if the
di stributor came up with California, that was great. |If
the distributor came up with a custoner in New Jersey,
that was great. As many as possible, nore the better,
all over the United States. |Is that right?

MR. FERGENSON: As nmany as possi bl e,
wherever the -- the distributor could find a custoner,
yes, Your Honor.

JUSTI CE KAGAN: Exactly. So you targeted
New Jersey no |l ess than you targeted California or New
York or Illinois or Massachusetts or anything el se.

MR. FERGENSON: well --
Alderson Reporting Company
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JUSTI CE KAGAN: You targeted the entire

es. Why shouldn't there be jurisdiction in

each of the States you targeted?

MR. FERGENSON: Well, Your Honor, because,

first, this Court's jurisprudence |ooks to a direct act,

fromWorl d-

W de Vol kswagen and even before, as it

brought forward Hanson. As this Court has applied

Wor | d- W de
O Connor's
occurrence

in Asahi, |

Vol kswagen, Burger King and Justice
concurrence in Asahi and the other

-- concurrence, Justice Brennan's concurrence
ook toward a specific State --

JUSTI CE SCALI A: M. Fergenson, | suppose

you could say the sanme thing about aﬁy United States

manuf acturer --

hi s product

MR. FERGENSON: Yes.

JUSTI CE SCALI A: -- who would desire to sel
In any of the States that would buy it.

MR. FERGENSON: Yes, Your Honor.

JUSTI CE SCALI A: And to say that this

foreign manufacturer is therefore suable in any State

woul d mean

any State,

t hat any Anerican manufacturer is suable in
whi ch - -

MR. FERGENSON: Yes, Your Honor.

JUSTI CE SCALI A: -- none of our cases hold.

JUSTI CE KAGAN: Well, suable in any State
Alderson Reporting Company
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where the incident arises. This is not general
jurisdiction. This is specific jurisdiction. So the
question is, when you target the entire United States
and each of the 50 States within that and an acci dent
occurs within one of those States, are you subject to
jurisdiction in that State for that accident, for a

cl ai m based on that accident? Not generally, but just
for a claimbased on that accident.

Didn't even Justice O Connor -- you
referenced the Asahi opinions, but Justice O Connor said
as long as there's purposeful availnment, there is
specific jurisdiction, and there is purposeful avail nent
when there's an active effort to tardet a market.

MR. FERGENSON: Well, Your Honor, in Burger
Ki ng, in Hanson, in Wrld-Wde Vol kswagen, the
pur poseful availnment is defined as conducting activities
within the forum State. The -- this Court, through
t hose opinions, foreseeability, clear notice, reasonably
anticipate -- all converge.

JUSTICE GINSBURG. In all of those cases,
there was a forumin the United States where someone
injured in the United States could sue. Your
proposition is that a conpany can deliberately send its
products, wants to exploit a U S. market. But | take it

that there is no place in the United States, because New
Alderson Reporting Company
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Jersey is no different than California or any oth

er

place -- is it your position that there is no forumin

which Mclintyre can be sued, even though it set up this

di stribution arrangenent for the very purpose of having

Its machines in as many locations in the United States

as it could? |Is there a forumin the United States

where it could be sued?
MR. FERGENSON: Yes, Your Honor.

JUSTI CE Gl NSBURG VWi ch one?

MR. FERGENSON: Onhi o. It could have been

proceeded agai nst in Ohio.

JUSTI CE G NSBURG It could be reached in

Ghi o. Now, does that nmake a whol e | ot of sense?

any nore convenient for Mintyre to conme to Chio than

New Jersey? It's a |ot |ess convenient for
M. Nicastro, who had his fingers renmoved by this

machi ne.

Is it

But you -- you are conceding that there is a

forum where this British conpany can be sued on a tort

that occurred in New Jersey. Explain to nme why,

si nce

there is a forumin the United States, the |ogical

isn't New Jersey rather than Ohio.

one

MR. FERGENSON: Well, Your Honor, first,

i ssue of conveni ence, choice of law, conflict of

a determ native factor was rejected by this Court
Alderson Reporting Company
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JUSTICE G NSBURG: |'m asking you --

MR. FERGENSON: \What ?

JUSTI CE G NSBURG. -- the question: \Were
can it be sued? Well, sonething happened in New Jersey.
The machine, allegedly defective machi ne, caused a harm
there. What happened in Ohio? What basis for specific
jurisdiction is there in Ohio? There was no tort in
Ohi o.

MR. FERGENSON: Well, Your Honor, under Ohio
| aw, the -- there can be an assignnent. There was no
witten contract between MVA and J. Mcintyre. There can
be an assignnent in return for a release of a compn | aw
I ndemmi fication right.

JUSTICE GINSBURG. | don't understand.

JUSTI CE KAGAN: Yes, but, M. Fergenson,
just picking up where Justice G nsburg left off, Ohio is
a perfectly good place for jurisdiction over a claim
between the British manufacturer and its distributor in
Ohio. Any kind of contract claim a claimbased on the
agreenent between the two -- Ohio is the appropriate
place for jurisdiction. But Ohio does not seemthe
appropriate place for jurisdiction -- and again, we're
t al ki ng about specific jurisdiction, not general -- as
to a claimbased on an accident that occurred in New

Jersey.
Alderson Reporting Company
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10

The entire idea of specific jurisdiction is
that you need a relationship between the defendant and
the forumand the claim And here the claimarose in
New Jersey and was in fact not related to Chio.

MR. FERGENSON: Well, Your Honor, Chio
explicitly provides, and they -- it's arisen in statute
of limtation cases, and it goes back to Travel ers
I ndemmity v. Trowbridge, that an action under both
express and common | aw i ndemmity arises under contract.

So, upon the assignnent -- and there need
not be a judgnment under Ohio law, that's Fort Defiance
Construction v. Village of Grover H Il -- there can be
an assignment of a common | aw indennfty under strict
product liability.

JUSTI CE Gl NSBURG: What kind of common | aw
i ndemmity are we dealing with here? Were does
M. Nicastro sue? He hasn't got any assignment, any
i ndemmity. M. N castro is injured in the United States
by a machi ne manufactured in England, and he wants to
sue, understandably, in the United States. Wiy are we
t al ki ng about assignnents, indemity? That has nothing
to do with M. Nicastro.

MR. FERGENSON: Yes, Your Honor, it does.
M. Nicastro had an action under strict product

liability. | want to conme back to nore fully answer the
Alderson Reporting Company
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11

why question that you asked: Why is it just and right
that he go -- that he to Ohi0?

JUSTICE GINSBURG: No, | would just like to
know first -- you said there is jurisdiction in Ohio and
not in New Jersey. In New Jersey, it's the place where
t he accident occurred; and in Ohio, there's nothing but
the relationship between the distributor -- there's a
contract between the distributor and Mcintyre. So why
does Chio have jurisdiction over this New Jersey tort?

MR. FERGENSON: Ohi o has New Jersey --
jurisdiction. There -- as Your Honor noticed, there are
three places that M. Nicastro, in |ooking over this,
coul d have chosen: United Kingdom which he is now in,
in filing a claimin the liquidation proceedings; Ohio;
and New Jersey. The accident occurred in New Jersey.
That's a forum non conveniens issue that's -- -

JUSTICE GINSBURG: It's a forum what?

MR. FERGENSON: That's a conveni ence issue,
a forum non conveni ens issue. And Justice Brennan was
cl ear before Burger King that that's what he wanted to
see the law go in the direction of. He was clear about
t hat .

Ohi o, however, in | ooking at International
Shoe, going back to International Shoe, which tal ks

about the relationship between the defendant and the
Alderson Reporting Company
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12

forum State --

JUSTICE GINSBURG. And the claimin suit.
That's very inportant.

MR. FERGENSON: And -- and the cause of
action, yes. There -- the one place where both the
di stributor, who would upon suit and then a clai mover
under product, strict product liability, would di sappear
-- that's why you could get an assignnment -- the
distributor is in Ohio, and so too is the contract
rel ati onship.

JUSTICE GINSBURG: | still don't -- | don't
foll ow how M. Nicastro gets involved with assignnment,
I ndemmity. M. N castro has a clainfagainst -- well, he
sued them both, but the distributor is now bankrupt.
And he says, well, this is specific jurisdiction,;
specific jurisdiction, as International Shoe teaches, is
where the claimarose. International Shoe, it arose in
the State of Washington because that's where the shoe --
t he people who were pronoting sale of International
Shoe's -- International Shoe's shoes worked every day.
So it was a claimrelating to a tax owed by
I nternati onal Shoe based on the events that occurred in
California. It was not all-purpose jurisdiction.

And your suggestion that Ohio sonmehow is a

proper forumfor M. N castro's tort claim | really
Alderson Reporting Company
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don't follow that.

MR. FERGENSON: It -- Your Honor, it is.
M. Ni castro could have contacted MVA, and stated | have
a strict product liability action, or the trustee in
bankruptcy. The statute of limtations was 2 years in
both cases. ©Ohio would have applied New Jersey strict
liability |aw.

JUSTI CE KENNEDY: Your answer to Justice
G nsburg -- | don't want to nake your argunent for you,
but it seenms to me rather strange. All of a sudden
you're tal king about how Ohio law will help you out.
t hought the question was, fromthe standpoint of the
def endant at |east, whether the defendant pur poseful Iy
availed itself of the forum And you would say the
def endant here purposefully availed itself of Ohio by
choosing an Ohio distributor. But you don't make that
argunent. You're tal king about a contract, an
i ndemity, which seens to nme another step. That's
choi ce of |aw and applicable | aw

MR. FERGENSON: | agree, Your Honor; it is
choice of law. And --

JUSTI CE SCALIA: Also, | don't think it's
worth your time, because frankly it doesn't make a whol e
| ot of difference to nme whether they can sue in Ohio or

not. You really think that that's --
Alderson Reporting Company
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MR. FERGENSON: And, Your Honor --

JUSTI CE SCALI A:  What about in the United
States? Would the United States have jurisdiction?

MR. FERGENSON: No, because --

JUSTI CE SCALI A: The United States would
not? They surely targeted the United States.

MR. FERGENSON: Well, Your Honor, in the --
in Justice O Connor's footnote on national contacts in
Asahi, which was not disputed and | think essentially
accepted by Justice Brennan -- in that footnote, it
states that national contacts is for the national
soverei gn to deci de.

JUSTICE SCALIA: That's right. But if the
nati onal sovereign, the United States, provided by
statute that Federal district courts would have
jurisdiction over any -- any tort suit by a person
injured by a foreign manufacturer that targeted the

United States, would that be proper?

14

MR. FERGENSON: This Court has not eval uated

under the Fifth Amendnment what circunmstances it may be,
and this is specul ation, how Congress woul d establish
it. It may be that Congress --

JUSTI CE SCALIA: O course. It's a
hypot heti cal .

MR. FERGENSON: Yes, sir. Yes, sir.
Alderson Reporting Company
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15

JUSTI CE SCALI A: Hypotheticals are al ways
specul ati on.

MR. FERGENSON: | think that --

JUSTI CE SCALI A: How do you specul ate about
t hat ?

MR. FERGENSON: Yes. Your Honor, | think
that, w thout Klaxon and with a reasonabl e choice of
venue, Congress could establish a uniformsystemto
bring -- to bring foreign defendants into this country.

JUSTI CE KENNEDY: Would you say the sane
thing if, hypothetically, since we're engaging in a
hypot hetical, the distributor were in France -- machine

manuf actured in Engl and, distributor is in France, and
the distributor then selects the United States and then
t he sanme facts, New Jersey? United States would be an
appropriate jurisdiction under the Due Process Cl ause,
but not New Jersey?

MR. FERGENSON: | think that, with that one
step --

JUSTI CE KENNEDY: Assum ng the statute that
Justice Scalia hypothesi zes.

MR. FERGENSON: Yes, Your Honor. | think
that, with that one step beyond --

JUSTI CE KENNEDY: It's a little odd that the

St ates, which have residual sovereignty, which are not
Alderson Reporting Company
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limted sovereigns, would not have jurisdiction, but the
United States, which is a limted sovereignty other than
in the foreign affairs area, which my be rel evant here,
does have jurisdiction. That seens backwards.

MR. FERGENSON: Well, Your Honor, | think
that if one |looks at this as part of the Congress's
power to control, let's say, inports, then as a
condition -- and this is what the proposed Foreign
Manuf acturers Legal Accountability Act | ooks for.

JUSTI CE SCALI A:  Well, Congress has power to
control the jurisdiction of Federal courts, and Congress
says Federal courts have jurisdiction over this matter.

MR. FERGENSON: Yes, Your Honor .

JUSTI CE KAGAN. M. Fergenson, could I try
anot her hypot hetical ?

JUSTI CE KENNEDY: But the question is why
the State can't namke the sanme choice that the Congress
does. The State |l acks foreign affairs power, to be
sure. 1Is that the only distinction? That doesn't sound
to nme |like due process. What we're tal king about is a
source of authority, not fairness to the defendant.

MR. FERGENSON: Well, Your Honor, | think --
and | go to two words in particular in Burger King, one
taken from Hanson, which is "essential": It is

essential in each case that there be a purposeful
Alderson Reporting Company
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avai |l mrent of the privilege of conducting activities
within the forum And then the other --

JUSTI CE KAGAN: But, M. Fergenson, the
question is whether seeking to serve a market -- and
here you're seeking to serve a market in each of the 50
States -- is purposeful availnent. So let nme -- let nme
just try a different hypothetical.

Suppose you had the same arrangenment with

17

your distributor in Ohio, but the arrangenment was not to

serve the entire United States market. |Instead, the
arrangenment was to serve only five States in the
M dwest. That's what you wanted, your client wanted,

the market to be. So it was going to be Ohio and

I ndiana and Illinois and M chigan and Iowa, all right?
So now a machine blows up in Illinois. |Is there
jurisdiction in Illinois?

MR. FERGENSON: Yes, Your Honor.

JUSTI CE KAGAN: There is jurisdiction in
[11inois, even though your relationship with your
distributor was in Chio. But there's jurisdiction in
I1l1inois because the machine blew up there and you were
seeking to serve the market; that's right?

MR. FERGENSON: Because there was a
direction of the distributor to go into the State where

t he acci dent occurred.
Alderson Reporting Company
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18

JUSTI CE KAGAN: Okay. Now we have -- now we

say this is working very well. Let's get another nine
di stributors on board. W'IIl give each of themfive
States, all right? Now, if | understand you correctly,

now you're |liable all over the United States because
you've had this relationship with 10 different

di stributors, each of whom are going to serve 5 States.
So there's personal jurisdiction in any State where a
machi ne bl ows up.

MR. FERGENSON: If the -- yes, Your Honor,
If the States are assigned by nane.

JUSTI CE KAGAN: And now | say: Let's forget
these 10 distributors. Wio needs 10 distributors? |'l1l
just have one distributor.

Wiy is there any difference?

MR. FERGENSON: Because that distributor --
unl ess that distributor is told you nust go -- like a
traveling sal esperson, you nmust go into each State, you
must personally go into each State -- that's purposeful
avai |l ment.

JUSTI CE KAGAN: M. Fergenson, with respect,
this distributor was told to sell as nmany products as it
could in as many States as it coul d.

MR. FERGENSON: No, it was not, Your Honor.

It was not told to do anything nore than to sel
Alderson Reporting Company
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products, not in as many --

JUSTI CE SOTOVAYOR: Excuse me, counselor --
counsel or, going back to --

MR. FERGENSON: Yes, Your Honor.

JUSTI CE SOTOVAYOR: -- the rel ationship,
Justice Scalia asked you whether there was | egal
control, and you said no. But there was coordi nati on,
wasn't there? 1Isn't -- doesn't the record show that the

Engl i sh conpany traveled to the trade shows with the
Ameri can conmpany? Wasn't your president, your English
president, present at the Las Vegas show in which this
New Jersey conpany first saw the nmachine? 1s that
correct?

MR. FERGENSON: Yes.

JUSTI CE SOTOVAYOR: | know there's a --

MR. FERGENSON: Yes, Your Honor.

JUSTI CE SOTOVAYOR: All right. And you
approved all marketing efforts. You had to approve --
according to the findings of the court below, you
approved all the marketing materials that the Anerican
conpany - -

MR. FERGENSON: No, Your Honor. There is a
|l etter that's undated that speaks about we have
advertised under your direction and per your

suggesti ons.
Alderson Reporting Company
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That letter also states that we've spent
$350, 000 and we perfornmed the -- we performed repairs
and warranty service w thout seeking rei mbursenment from
you, and that's consistent with the distant relationship
her e.

Your Honor, we asked for the names of the
custonmers. We didn't get it. W didn't get -- we
didn't drop-ship. And that would obviously have been a
| ot | ess expensive in cost rather than shipping it to
Ohi 0. They were the market maker. They controlled the
relationships with the individual custoners.

JUSTI CE SOTOVAYOR: Then why was your nunber
and nanme both printed on the machi ne and in the war r anty
book? The Anerican -- obviously, sonme custonmers had to
be reaching out you to because all the materials they
received directed themto the English conmpany, not to
t he American conpany.

MR. FERGENSON: And, Your Honor, the record
shows that we were sued in Kentucky, we were sued in
Massachusetts. The Kentucky dispute was settled -- was
resol ved by dism ssal under the statute of limtations,
but --

JUSTI CE SOTOVAYOR: | think you' ve begged ny
gquesti on.

MR. FERGENSON: ' m sorry, Your Honor.
Alderson Reporting Company
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JUSTI CE SOTOVAYOR: You did travel to

certain of the trade shows --

MR. FERGENSON: Yes, Your Honor.

JUSTI CE SOTOVAYOR: -- with the Anerica
conpany?

MR. FERGENSON: Yes, Your Honor.

JUSTI CE SOTOVAYOR: You did make suggesti ons
with respect to advertising? At least with -- at | east

t he once, but they did?

MR. FERGENSON: The -- the conpany that
distributed the products stated in a letter that we
conformed our advertising to what you suggest ed.

JUSTI CE SOTOMAYOR: Okay. And you don't
bel i eve that coordinating your actions with the
di stributor and appointing that distributor to
di stribute products wherever it can is not enough for
you to reasonably believe -- know that you're going to
be dragged into a State where that product has been
sold --

MR. FERGENSON: That's correct, Your Honor

JUSTI CE SOTOVAYOR: -- and has caused
i njury?

MR. FERGENSON: That's correct, Your Honor

And | would ask Your Honor to | ook at

Prof essor Kurland's University of Chicago Law Revi ew
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review
22

article in 1958, very influential, and to | ook at
footnote 99, in which Professor Kurland quotes, all
quotes, fromthis Court's transcript of record in
I nternational Shoe. And in international Shoe, the
sal espeopl e were controlled by International Shoe.

JUSTI CE BREYER: Right. Can | ask you --

MR. FERGENSON: Yes, Your Honor.

JUSTI CE BREYER: Now, first, the word
"distributor” hurts you, so I'"'mgoing to take that out,
and | imagine a hypothetical -- | know your case differs
fromthat, but I'mgoing to ask themhow it differs, not
you, okay?

Now, a person wal ks into a shop in either
West Virginia or the country of India where they make
pots. They're very nice pots made, actually, in West
Virginia. And the potter namkes several thousand a year,
and this individual says: M. Potter, | want to sel
your pots; send me a thousand each year. \Where are you
going to sell then? Everywhere. G eat.

Okay? That's it. Now, suppose that the | aw
were, as it could be perhaps, that it is sufficient for
jurisdiction throughout the United States that the
di stributor or independent buyer said good, |I'm selling
t hem everywhere | can. And two or three end up in New

Mexi co, but it doesn't matter where they end up.
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Suppose that was sufficient to find jurisdiction.

You' ve prepared for this case. | want to
know in your opinion, if that were the rule -- that's
all that's necessary -- what cases in this Court in your
opi nion would that conflict with? | nmean, |'mthinking
of the facts. |'mnot thinking of statenents of |aw or
what ever, but you can bring those in, too. | want to

write those down because | want to read those cases, and
you know t hem better than ne.

MR. FERGENSON:  Your Honor, | believe that
the -- that the principles of |aw as stated, because
they're law and they're applied in each case, it could
-- which you apply to the facts, | bel i eve that the
rejection of the convenience test by this Court in
Wor | d- W de Vol kswagen, Savchuk, and in Shaffer, where
Justice Brennan posited that there be a conveni ence
test, that those --

JUSTI CE BREYER: | don't know what a
conveni ence test is. Assune |I'mvery ignorant, which
isn't too far fromthe truth. | would |ike you to tell
me, are there any cases which we would actually be
conflicting with were we to say all that's necessary to
assert jurisdiction in every State is that a buyer wal ks
into a shop where the manufacturer of pots nmkes pots

and tells the potter I'"'mgoing to sell everywhere | can,
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and the potter says good, okay. Now -- and he buys the
pots.

Now, if that were the rule, can you find a
case that that actually conflicts with?

MR. FERGENSON: | believe that that
conflicts, Your Honor, wth Asahi.

JUSTI CE BREYER: Asahi, okay.

JUSTI CE Gl NSBURG:. Asahi -- Asahi,
M. Fergenson, was a litigation between a Japanese
conponent part manufacturer and a Tai wanese fi ni shed
product manufacturer. What -- howin the world could
you conpare that case, which really has nothing at al
to do with the United States? It's -- it's a Japanese
val ve manufacturer sells the valve to a tire maker in
Tai wan, and there should be -- that suit should go
forward in the United States?

| can see it going forward in -- in Japan,
but it has no connection with the United States. And
how can you possibly conpare that with this case where
sonebody was injured by a machi ne that mal functions,
al | egedl y?

There was sonmething very interesting you
said in your brief. And you said the U K., which you --
you say -- now you've added Ohio, but you said U K

woul d be the place for M. Nicastro to go. |t provides
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a trusted | egal system

What woul d be your answer if the
manuf acturer, sane arrangenent with a distributor, sell
anyplace in the United States you can, is from China?
Woul d you give the sanme answer?

MR. FERGENSON:  Your Honor, | would have to
| ook at -- and -- and the answer would not be, off the
cuff, the same. It would not be flatly the sane.

There's been a recent decision by Judge Chasanow on
mel am ne in which Chasanow applied the availability |aw
that this Court has set forth in Piper and Gulf QO
and -- and the other cases that follow, and determ ned
that China was an available forumfor the plaintiffs
suing for the harmto their children fromtainted m K.
JUSTI CE G NSBURG: You -- you nmade a point
about the trusted | egal system Well, let's say it was
Russia, Mexico -- you may pick any one. The machine is
manuf actured in one of those countries where it's not so
certain that there's a trusted | egal system
MR. FERGENSON: That's correct, Your Honor
And so under Piper, Gulf GOl -- and | can't renenber the
name of the other case that Judge Chasanow relied
upon -- they are difficult cases, and the ability of the
court to determ ne whether the other forumis avail able

Is quite cabined. And they are difficult, Your Honor.
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JUSTI CE G NSBURG. Those that -- the --

CHI EF JUSTI CE ROBERTS: Perhaps you'd |ike
to reserve sone of your tinme for rebuttal, counsel

MR. FERGENSON: Yes, Your Honor. Thank you.

CHI EF JUSTI CE ROBERTS: Thank you.

M . Ross.

ORAL ARGUMENT OF ALEXANDER W ROSS, JR.
ON BEHALF OF THE RESPONDENTS

MR. ROSS: M. Chief Justice, and may it
pl ease the Court:

"All we wish to do is sell our products in
the States and get paid.”™ That's what the British
manuf act urer sai d.

CHI EF JUSTI CE ROBERTS: \What if he said we
want to do that, but we don't |ike New Jersey, so don't
sell our products in New Jersey, and the Ohio conpany
nonet hel ess does so? Can you get them -- can you hale
theminto court in New Jersey?

MR. ROSS: | would say under those
ci rcunmst ances, yes, because the purpose that -- this
parti cul ar manufacturer purposefully availed thensel ves
of the entire U S. market.

CH EF JUSTI CE ROBERTS: But he said: But |
have no intention of selling in New Jersey; |I'mafraid

m ght get sued there, and |I don't want to get sued
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there. He is not entering the stream of commerce in the
United States. He's entering a stream of commerce that
det ours around New Jersey.

MR. ROSS: So every State with the exception
of New Jersey -- is that the hypothetical, Your Honor?

CH EF JUSTI CE ROBERTS: Yes.

MR. ROSS: Then | would say under those
circunst ances, yes, New Jersey would be excl uded.

CHI EF JUSTI CE ROBERTS: Oh, it would be
excl uded?

MR. ROSS: Yes. |[If the manufacturer --

CHI EF JUSTI CE ROBERTS: So it depends on the
i ntent of the manufacturer?

MR. ROSS: | think it's the intent and the
addi ti onal conduct of the manufacturer, Your Honor.

t hi nk, as Justice O Connor said in the Asahi case -- she
gave several exanples. | think we'd neet all those
exanpl es under the circunstances of this case.

JUSTI CE SCALI A:  What if a manufacturer
tells a distributor: You have international
distribution authority; you can sell ny machi ne anywhere
in the world, sell as many as you can anywhere in the
world -- that would include the United States, right?

MR. ROSS: That is correct, Your Honor.

JUSTI CE SCALI A:  And, therefore, it would
Alderson Reporting Company
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I ncl ude New Jersey?

MR. ROSS: Under those circunstances, of
course, which are different fromour case, it would seem
to me --

JUSTI CE SCALIA: | know;, it's a
hypot heti cal .

MR. ROSS: O course, of course. But the
fact of the matter is if the manufacturer purposefully
availed itself of -- of the market which would include
the world and had a distributor for the entire world and
did --

JUSTI CE SCALIA: It would include New
Jersey.

MR. ROSS: Yes, it woul d.

JUSTI CE SCALI A: Purposeful avail nent of the
government of New Jersey?

MR. ROSS: | would say the manufacturer has

to take some additional conduct.

JUSTI CE SCALI A: | mean, avail nent doesn't
mean nmuch if that's all it neans.
MR. ROSS: WwWell, if --

JUSTI CE SCALI A:  You tell sonebody
distribute in the world and you are availing yourself of
t he governnment of New Jersey?

MR. ROSS: If there is purposeful avail nent
Alderson Reporting Company
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and addi tional conduct, Your Honor. In this case,
that's what we have here.

JUSTI CE BREYER: Additional conduct?

MR. ROSS: Correct.

JUSTI CE BREYER: \What | have written down in
my notes, which you can add to --

MR. RCSS: Sure.

JUSTICE BREYER: -- is that there are three
t hi ngs that happened. ©One -- it's the equivalent of the
potter. One thing that happened, we have to take it as,
| think, an independent conpany, whether you want to
call thema distributor or not. | didn't see a
difference there. An independent coﬁpany goes to a firm
sonewhere in the world and says: | wll buy your
product and sell it in the United States. And the guy
says good. And that's true whether it's a wonman's
cooperative in southern India or whether it's the
bi ggest conpany in the world, okay? That's the first
t hi ng.

The second thing is that an executive of
t hat conpany went to seven trade shows in the United
St at es.

And the third thing is that two, three, or
four machi nes ended up in New Jersey.

Now, is there anything other than that? And
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there's a lot of rhetoric, and there are all kinds of
characterizations, but when | |ooked for facts, | found
those three, and | want to be sure | have themall.

MR. ROSS: You do, Your Honor.

JUSTI CE BREYER: | do. Now, then ny
question followng fromthat, if |I have those are the
three facts, what worries ne is the exact opposite of
what the New -- the New Jersey Suprenme Court said. It
said in worldw de markets this is a good thing. | think

| worry about it, because |I'mworried about the woman's
cooperative in India, I"'mworried about the Chinese
devel opnent, |I'm worried about devel opment everywhere.
We have a lot of small businesses. And I'd worry --
now, nmaybe the worry is legally irrelevant -- but I'd
worry about a rule of |law that subjects every small
busi ness in every devel oping conpany -- in every
devel opi ng country to have to be aware of the law in 50
States sinply because they agreed to sell to an
I ndependent conpany who is going to sell to Anerica,
pl us your two factors.

And really the third is none, because if it
hadn't ended up sonmewhere, there'd have been no
acci dent.

MR. ROSS: | would say --

JUSTI CE BREYER: Now, that's ny basic
Alderson Reporting Company
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concern here.

MR. ROSS: | would say in -- in response to
your hypot heti cal question, that because there was
pur poseful avail nent where they cane to the United
States, attended trade shows in an effort to sell their
product to anyone who would conme to that trade show
t hroughout the United States, and those sales were in
fact consummated, then in that case | think that the
manuf acturer has done nore than just intend to sell.
They have taken certain positive steps.

JUSTI CE BREYER: Yes. Ckay, but you see
what ny -- ny problemis a sort of policy problemthat
may be irrelevant, but | -- | don't see how the world's
going to work or develop if in fact every small business
everywhere in the world has to know, you know, the |aw
of every 50 States and hire | awers and cone here,
rat her than making the accident victimgo there.

Now, it's tough on the accident victim but

the other is also tough. So -- so that's -- that's sort
of the -- |I'm sketching out my concerns here. You --
MR. ROSS: | understand.

JUSTI CE BREYER: All right.
JUSTI CE SOTOVAYOR: \What is --
JUSTI CE BREYER: \What woul d you say?

CHI EF JUSTI CE ROBERTS: WMaybe you could
Alderson Reporting Company
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respond to Justice Breyer's --

JUSTI CE BREYER:  Yes.

MR ROSS: In -- in nmy judgnent, it's not
enough to just have intent; it's not enough just to send
t he product out on -- adrift on the stream of conmerce.
There has to be sone additional conduct, sonme concrete
steps taken. And | believe --

JUSTI CE BREYER: Trade shows.

MR. ROSS: -- in your hypothetical,
attending the trade shows, perhaps hiring a distributor,
selling the products --

JUSTI CE BREYER: Well, that's the same as
the first; that's a sale to the entify.

MR. ROSS: That's right. So |I think those
are the additional concrete steps that were taken in
your hypot heti cal .

JUSTI CE G NSBURG. M. Ross --

JUSTI CE KAGAN. M. Ross, do you think if
there's a small business in the United States that sells
a product and that actively seeks to serve a foreign
mar ket -- maybe it's Great Britain, nmaybe it's China --
and that product blows up in that foreign country --
Great Britain, China -- do you think that the
manuf acturer, the Anmerican manufacturer, is subject to

jurisdiction there?
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MR. ROSS: Yes. |If they actively seek the
mar ket there, they have purposefully availed thensel ves,
t hey have taken --

JUSTI CE KAGAN: All -- all over the world
this is true; is that right?

MR. ROSS: Yes. Yes, Your Honor.

JUSTICE GINSBURG:. And it is a
jurisdictional rule that civil |aw systens have al ways
had.

MR. ROSS: That's correct, Your Honor. |
bel i eve --

JUSTI CE SCALIA: But -- and | assunme that if
we do this to a conpany in Engl and, ény country in the
worl d, and we say that this satisfies due process, we
woul d have to honor a judgnment from Bangl adesh based
upon -- against an Anerican conpany, based upon a
simlarly nodest degree of -- of availnent, right?

MR. ROSS: Well, Your Honor, it depends on
the extent of the availnent, | would say, under those
ci rcumst ances.

JUSTI CE SCALI A: Just as -- just as nodest
as what you propose here, or as extensive. | don't nean

to denmean the degree of it here.
MR. RCSS: It seens to ne -- if there's --

JUSTI CE SCALI A:  But the sanme kind of
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contact in India, which has different -- different
States in India. And -- strike Bangl adesh. Make it
Madr as, okay?

MR. ROSS: All right.

JUSTI CE SCALI A: And we woul d have to honor
a judgnment by a court of Madras agai nst an Anmerican
manuf acturer who had as little contact with Madras as
exi sts here.

MR. ROSS: | would say under -- yes.

JUSTI CE SCALI A:  We woul d have to?

MR. ROSS: Yes, | would say.

JUSTI CE KAGAN: M. Ross, we do that now,
isn't that right?

MR. ROSS: That's correct, Your Honor.

JUSTI CE BREYER: We do? We do? So if
soneone goes into a shop in West Virginia and buys a
t housand pots and says I'mgoing to sell themin Madras,
or I mght sell them anywhere in the world --

MR. ROSS: That's a slightly --

JUSTI CE BREYER: -- and then that
manuf acturer, that potter in West Virginia, now has to
go to wherever he ends up -- wherever that pot ends up?

MR. ROSS: That's a slightly different
scenario in my judgnent, Your Honor --

JUSTI CE BREYER: Ah. Ah.
Alderson Reporting Company
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MR. ROCSS: -- because the distributor cane

to the manufacturer. |In this case, the manufacturer
fromBritain hired --

JUSTICE BREYER: We turn it on that? W
turn it on whether the independent buyer -- the
i ndependent buyer wal ked into the shop or whether the
seller found that there was an i ndependent buyer? |Is

that what this case should turn on?

| mean, |I'mnervous. | see a |lot of rather
deep issues here, and | -- that's what are maki ng ne
nervous.

MR. ROSS: | understand, Your Honor.

JUSTICE BREYER: | want to --

MR. ROSS: | understand that.

JUSTI CE BREYER: You've thought about it
nore than I. So --

JUSTI CE G NSBURG. Can we go back to Justice
Scalia's question? | mean, the United States has been

telling the rest of the world: W do recognize and
enf orce your judgnments --

MR. ROSS: | think --

JUSTICE GINSBURG. ~-- if thereis a -- a
proper jurisdictional basis.

MR. ROSS: That's correct, Your Honor.

JUSTI CE Gl NSBURG:. We do, and we would Iike
Alderson Reporting Company
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you to recognize ours. And we don't get that
reciprocity, but we still are trying to get it.

MR. ROSS: That's correct.

JUSTI CE GI NSBURG: But the United States has
taken a very nei ghborly view about recognizing and
enforcing foreign judgnments.

MR. ROSS: Yes, Your Honor. | --

JUSTI CE SCALIA: That's true when there's a
proper jurisdictional basis, which is what we're talking
about here: \What does the United States nean when it
says there is a proper jurisdictional basis? Is al
that the court in Madras needs what existed here in
order to hold an -- an Anerican manufacturer |iable?
That's -- that's a little scary.

MR. ROSS: Well, Your Honor, if the
corporation, the manufacturer, is purposefully availing
itself of the Madras market and hires a distributor to
go to Madras and to sell its products, then indeed I
don't see why a court in Madras would not have -- and
t he product expl odes or causes sonme horrific --

JUSTI CE SOTOVAYOR: So it really, to you --
are you saying that Justice Breyer's hypothetical
creates jurisdiction, that the nere sale to a
di stributor anywhere creates jurisdiction, wherever that

distributor is marketing the manufacturer's product?
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| thought because, in the hypothetical he

created, it was they were availing thensel ves of the
U.S. market because they were marketing. They went to
seven trade shows. They did nerely -- they did
sonething nore than the sale. So where's your -- what's
your position?

MR. ROSS: M position is exactly what Your
Honor has just stated. They have to do something nore
than just sell. There has to be purposeful avail nment.
There has to be sonme concrete action, attending trade
shows, designing the product for the market.

JUSTICE ALITO. \What -- what difference does
attendi ng sone trade shows in the United States mean --
make? Suppose they're -- they didn't attend any trade
shows. They just have a Web site that provides a
description of the product.

MR ROSS: | think --

JUSTICE ALITO Wuld there be no
jurisdiction then?

MR. ROSS: Well, it depends on the Web site.
But in ny judgnment, attending trade shows is a |arge
factor that is unique in this case. As | pointed out in
our briefs, they were -- they didn't just attend a trade
show, they attended trade shows throughout the United

States to sell this product.
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JUSTICE ALITO. But not in New Jersey.

MR. ROSS: Not in the State of New Jersey,
but a | ot of other places.

JUSTI CE G NSBURG. Where did the New Jersey
conpany that bought this nmachine find out about 1t?

MR. ROSS: Well, M. Curcio, who was
M. Nicastro's enployer, went to one of these
conventions, trade shows, in Las Vegas, where he saw t he
machi ne. And at that trade show the British
manuf acturer shared a booth with the -- its Anerican
distributor. And that's where M. Curcio, M.

Ni castro's enployer, saw the machi ne, and that's why he
decided to buy it there.

CHI EF JUSTI CE ROBERTS: What difference does
It make that they go to a trade show sonewhere ot her
t han New Jersey? We have the notion that they're
availing thenmselves of the -- the entire United States
market. That's -- |'Il accept that.

MR. ROSS: Right.

CHI EF JUSTI CE ROBERTS: \What does the trade
show in Nevada add to the jurisdictional ties to New
Jersey?

MR. ROSS: The difference for this case,
precisely this case, is that we feel that under those

circunst ances there may have been m ni mum contacts, even
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CHI EF JUSTI CE ROBERTS: W th Nevada?

MR. ROSS: Wth -- no, with New Jersey

39

because the British manufacturer was there. He was in a

booth. A New Jersey person cane to the booth and said

that's a great machine. There was sone kind of

i nteraction. The record is unclear as to what it was,

but the result was the British manufacturer wound up

selling its product --

JUSTI CE KAGAN: M. Ross --

JUSTI CE SCALI A: |If you interact with

sonebody from New Jersey, you have --

MR. ROSS: It's nore --

JUSTI CE SCALI A: -- commtted avail nent of

t he government of

MR. ROCSS: It's nore than that. It's nuch

JUSTI CE SCALI A:

from New Jersey.

New Jer sey?

(Laughter.)

MR. ROSS: It's more than -- it's nore than

t hat, Your Honor.

It's nore than that. It's the

di stributor acting under the direction, guidance,

control of the British manufacturer, and there are

records in the --

in the record, there's plenty of
Alderson Reporting Company
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reference to that.

JUSTI CE SCALIA: He didn't tell them --

JUSTI CE KAGAN: And, M. Ross, isn't --

JUSTI CE SCALIA: -- to just seek out a
person from New Jersey.

MR. ROSS: He was --

JUSTI CE SCALIA: He told themto talk to
peopl e.

MR. ROSS: He was prepared to sell to
anyone. \Whether it was from New Jersey or Massachusetts
or Connecticut, it didn't nmatter as long as the sale was
into the United States and the manufacturer got the
econom ¢ benefit of it.

JUSTI CE KAGAN: And, M. Ross, isn't the
poi nt that he was selling by using | arge convention
sites in the United States, expecting that people from
ot her States would show up to those | arge convention
sites?

| know that Justice Alito doesn't want to
hear this, but New Jersey doesn't have all that nmany
| arge convention sites |ike Las Vegas does. Newark --

(Laughter.)

JUSTI CE KAGAN: Newark is not such a hot
pl ace, but they're expecting people from Newark to go

and | ook at these machi nes and buy these nmachi nes.
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That's the marketing systemthat's used for these
massi ve machi nes that they're trying to sell nationw de.

MR. ROSS: That's exactly correct, Your
Honor. The --

JUSTI CE BREYER: \What if --

CHI EF JUSTI CE ROBERTS: \What if there is no
scrap netal plant in Montana? Can Montana be a
jurisdiction in a case |like this? You know, a Montana
wor ker is over in New Jersey and cones back to his hone
i n Montana, and he's been injured. Do they avail
t hensel ves of the market in Montana when there's no
mar ket for their products there?

MR. ROSS: Well, if someone from Montana
attends one of these trade shows and decides to purchase
one of these machines, that --

CHI EF JUSTI CE ROBERTS: No, no. He's just
i njured by one of the machi nes sonewhere el se, but he's
from Montana. Can he sue in Mntana?

MR. ROSS: Under those circumstances, |
woul d say not.

JUSTI CE GI NSBURG. The -- the basis would
only be the plaintiff's residence?

MR. ROSS: That's correct.

JUSTI CE G NSBURG. But we don't accept that

as a sufficient basis.
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MR. ROSS: That's correct. That woul d not
be enough.
CHI EF JUSTI CE ROBERTS: Well, | thought -- |
t hought this was what the case was all about: whether
this is -- the streamof comerce is sufficient to add a

basis on top of the plaintiff's residence.

MR. ROSS: Right.

CHI EF JUSTI CE ROBERTS: And | would have
t hought -- to ne, that's a significant limtation on
your theory to say that in areas where you don't expect
to be haled into court because your machine is not going
to be used, you can't be.

MR. ROSS: Well, it seems to me that if
the -- if the manufacturer has purposefully avail ed
itself of the entire United States market, which is
i nclusi ve of Montana --

CH EF JUSTI CE ROBERTS: Yes.

MR. ROSS: -- and the machi ne somehow wi nds
up in Montana --

CHI EF JUSTI CE ROBERTS: No, no. Not the
machi ne.

MR. ROSS: The individual.

CH EF JUSTI CE ROBERTS: Yes.

MR. ROSS: So the individual is in Mntana;

t he acci dent happened sonewhere el se?
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CH EF JUSTI CE ROBERTS: Yes.

MR. ROSS: Under those circunmstances, |
woul d say that wherever that machi ne was sold into,
whether it was in an adjoining State, and the fell ow
from Montana |ived across the border, say --

CHI EF JUSTI CE ROBERTS: Yes, exactly.

MR. ROSS: -- | would say that the
jurisdiction would better be put where the accident
occurred.

JUSTI CE BREYER: Yes, well --

CHI EF JUSTI CE ROBERTS: Could it be put
el sewhere? Could it be put in the other State?

MR. ROSS: | would say that if the -- if the

manuf act urer has not purposefully availed itself of the
State of Montana --

CHI EF JUSTI CE ROBERTS: Right.

MR. ROSS: -- and has taken no steps --

CHI EF JUSTI CE ROBERTS: Right.

MR. ROSS: -- to push into Montana, even
though it is seeking to sell to the entire United
States --

CH EF JUSTI CE ROBERTS: Yes.

MR. ROSS: -- | think the better |ocation
for that |awsuit --

CHI EF JUSTI CE ROBERTS: Well, better -- |
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know -- | know you think it's better, but can he be sued
i n Mont ana?

VWhat |'mtrying to get at, obviously, is
we' re tal king about the stream of comerce in the United
States, but the stream doesn't wash over the United
States evenly. The manufacturer, as | asked earlier,
may decide | don't want to sell New Jersey.

MR. ROSS: Right.

CHI EF JUSTI CE ROBERTS: The manufacturer nmay
reasonably assunme his machines aren't going to be in
Mont ana because there's no scrap netal business in
Montana. So I'mjust trying to see if there are
limtations to your theory about the stream of commerce
covers everything.

MR. ROSS: Yes, Your Honor. The answer is
yes, there are |imtations. There are those
limtations, and I think the best way of -- of stating
it would be if there is purposeful avail ment of entering
a mar ket and you sell the product into that narket, you
take these additional steps plus the intent, plus the
addi ti onal --

CHI EF JUSTI CE ROBERTS: Right, but the
mar ket cannot be sinply the United States, because you
carve out New Jersey if the manufacturer does, you carve

out Montana if --
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

45

MR. ROSS: That is correct.

CHI EF JUSTI CE ROBERTS: Ckay.

MR. ROSS: That is correct, Your Honor.

JUSTI CE BREYER: But what |I'mthinking is
this -- this area of |aw has treated States as if
they're foreign countries, in a certain way anal ogous
to. If that -- and I'mtrying to -- let me ask: \What
you said at one point, that if an independent conpany
conmes to a business, however small, in the United States
and says give us sone of your product, we're going to
sell it everywhere in the world we can, fine. And they

do.

A couple go -- get into sone very -- Burnma
or whatever, Myanmar. And right now, it's the |aw that
consuners in all those countries sue in that country if
they're hurt. |Is that really the law? 1Is there
sonmet hing you can cite ne to on that?

MR. ROSS: Well, there are conventions.
There's a Brussels convention and a Uganda conventi on.

JUSTI CE BREYER: And what does it -- what
does it say?

MR. ROSS: They basically state, according
to nmy understanding, that where the -- where the tort
occurred to the signatories of that convention, which

I ncl udes the --
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JUSTI CE BREYER: Yes, and we're one?

MR. ROSS: The United Kingdom \Which
I ncl udes the United Kingdom

JUSTI CE BREYER: And are we one?

MR. ROSS: That -- then in those cases,
where the tort occurred there would be jurisdiction over
the foreign manufacturer. For exanple, if there's an
injury in Belgiumand the machine is manufactured in
Britain, sonmeone is hurt in Belgium according to those
conventions, then the person in Bel giumcould sue the
British conmpany in Bel gi um

JUSTI CE BREYER: Did you refer to that? Do
you have a citation to that in --

MR. ROSS: They're in our brief. Yes.

JUSTI CE BREYER: -- in your brief?

MR. ROSS: Yes, Your Honor.

JUSTICE GINSBURG: It's the EEOCC Conventi on
on Jurisdiction and Judgnents? Because that operates
only within the Community.

MR. ROSS: That's correct. The United
States is not a signatory to that convention. But the
hypot hetical was -- and | tried to answer the
hypot heti cal .

JUSTI CE KENNEDY: Does your argunent depend

on whet her the manufacturer is the manufacturer of the
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whol e machi ne as opposed to a conponent part, I|ike
Asahi ? Suppose there was a little battery or lever that
was manufactured, | don't know, in France, and it was
sent over to this English manufacturer, and they were --
this part is incorporated in many different kinds of
machi nes, but the part then -- and then the facts are
the sanme: It goes to the Ohio distributor and New
Jersey, but the part is what causes the injury.

VWhat results?

MR. ROSS: | would say no jurisdiction for a
conmponent manufacturer under those circunstances, unless
t he conmponent manufacturer was deliberately
manuf acturing a product for sale into a State in the
United States --

JUSTI CE KENNEDY: Well, it's |ike Justice
Breyer's hypothetical. He wants to sell to the entire
uni verse if he can.

MR. ROSS: That's correct, but the
manuf acturer in your hypothetical did not purposefully
avail itself of the United States market. He sinply
sold a conponent part.

And this is, of course, not a conponent part
case we have here before us. So he may have known --
there m ght have been foreseeability that it was

possible that.... That's not enough.
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CHI EF JUSTI CE ROBERTS: Well, what if --

MR. ROSS: We're not saying that's enough.

CHI EF JUSTI CE ROBERTS: Let's say he does
know, it's a conmponent part for sonething that is sold,
widely sold, in the United States. O it's a conponent
part of this machine.

MR. ROSS: Qur position is that under those
circunstances, if the manufacturer did not purposefully
avail itself of the United States market by hiring a
di stributor --

CH EF JUSTI CE ROBERTS: But why would it
be --

MR ROSS: -- it wouldn't be targeting that
mar ket .

CHI EF JUSTI CE ROBERTS: So you have an
entirely different test.

MR. ROSS: As to conponents. |'msorry.

CHI EF JUSTI CE ROBERTS: You have -- you have
an entirely different test for a conponent manufacturer
than you do for the finished product nmanufacturer. The
conmponent manufacturer may well know to a certainty that
hi s conponent is going to be used in a product that's
sold in the United States.

Let's say he makes a conponent for this

machi ne.
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MR. ROSS: Right.

CHI EF JUSTI CE ROBERTS: Wy is that
different? Shouldn't it be the same test?

MR. ROSS: | think it's different. And
that's where the limtation of the Due Process Cl ause,
t hink, cones into play because that nmanufacturer, making

a small conponent, a spring, a small part for a | arge

machine like in the Asahi case, he may not -- he nmay
have known. It's foreseeable that this product will go
t here, but --

CHI EF JUSTI CE ROBERTS: He makes -- let's

say he makes the 25-inch blade that only goes into this
machi ne. That's the only market for it. Does -- no
di fference?

MR. ROSS: | would say there is a
di fference, because that conmponent --

CHI EF JUSTI CE ROBERTS: |'"msorry. That was
poorly phrased. |Is it the sanme test for the machine, or
Is it adifferent test? 1Is it your conponent test?

MR. ROSS: | think it's -- | think it's the
same test, but it would come out differently for the
conponent manufacturer. That's the way I1'd like to --

JUSTI CE KAGAN: And, M. Fergenson, isn't
t hat what Justice O Connor said in Asahi, that the

conponent manufacturer may have all the know edge in the
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

50

world -- for Justice Brennan, that was enough; for
Justice O Connor, it was not enough, that know edge was
I nsufficient, that there had to be purposeful avail nent,
that there had to be an active decision, a choice to
seek the market. And -- and | understand that, on your
view, MlIntyre nade that choice.

MR. ROSS: Exactly.

CHI EF JUSTI CE ROBERTS: How can there not --
how can there possibly not be purposeful availnment if
t he manufacturer of the 25-inch blade knows it's only
going to be used in McIntyre's machine and it knows that
Mcintyre is trying to sell its machine in the United
St at es?

MR. ROSS: Because the manufacturer of that
bl ade did not specifically target the United States
mar ket. He --

CH EF JUSTI CE ROBERTS: He put it in a
product that is only going to be -- that he knows is
going to be sold in the United States.

MR. ROSS: But it's not specifically
designed for them And that -- that machine is not
specifically designed for the U S. market. That
machi ne --

CHI EF JUSTI CE ROBERTS: You have a

partnership. One of the partners makes the shell of the
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machi ne; the other partner nakes the insides of the

machi ne. Are they, as individual conpanies -- are they

availing thenselves of the United States market?

MR. ROSS: Now, under those circunstances,

woul d think there would be a difference. I think there

woul d be a difference because they are conbined in

joining to market

into the United States. But if this

is a -- a manufacturer of blades in Birm ngham Engl and

and the manufacturer of blades in Birm ngham Engl and,

sends it to Notti

ngham Engl and, and then sonet hing

happens in New Jersey, and all the facts are the sane,

woul d say Birm nghamis off the hook.

JUSTI CE SCALI A: Suppose‘the conpany in
Notti ngham only sells to the United States. [It's the
only place its machines are -- are marketed.

MR. ROCSS: That woul d be different then.

Then there -- there is nore than that. There --

JUSTI

manuf act ur er woul

CE SCALIA: Then the conponent

d be liable in New Jersey?

MR. ROSS: Because he is basically

pi ggybacking on t

JUSTI

he actions of the manufacturer.

CE BREYER: All right. Wat about

51

today, is there any difference between the trade show --

and he did show up at seven trade shows. | -- | nean

t he manuf act ur er

here had a representative at severa
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trade shows, you're right.

MR. ROSS: Twenty-siX.

JUSTI CE BREYER: That's right. Twenty --
no, well, the record said seven.

MR. ROSS: There were 26 trade shows.

JUSTICE BREYER: Is that in the record?

MR. ROSS: Yes, it is. Joint Appendix 114
to 117a.

JUSTI CE BREYER: Ckay. All right. |Is there
a difference between that, do you think, and -- | just

read in the paper the other day there's sonme Ethiopian
or sonme foreign country -- it's a very poor country --
and they're selling goats, and they'fe sendi ng sone to
the United States for some kind of festival purpose or
sonmething. Now, he said | have a site on the Internet.
Al right.

Now, all of these people, however snall,
mean, many, many will have Internet sites, and sone of
t hem m ght have an Internet site that's accessed by
Ameri can buyers, as this man did.

MR. ROSS: Right.

JUSTI CE BREYER: All right. 1Is there any
di fference between that and your trade shows?

MR. ROSS: And if the goat poisons sonmeone

in the United States and the -- and the person who
Alderson Reporting Company
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rai sed the goat --

JUSTI CE BREYER:  Yes.

MR. ROSS: -- purposefully availed itself --

JUSTI CE BREYER: No, no, don't use the
characterization. | nean, I'm-- see, I'mtrying to
figure out does this count as purposefully availed?

MR. ROSS: If -- if they take steps,
concrete steps, additional conduct, then yes. The
answer is yes.

JUSTI CE BREYER: COkay. So the answer is
going to be, in this case, if we say you win --

MR. ROSS: Sadly, even if --

JUSTI CE BREYER. -- then everyone with a --
with a -- everyone with an Internet site who also sells
to a buyer who says anywhere in the world, perhaps -- |
don't know how far that reaches -- seens pretty filled
with inplications.

MR. ROSS: Yes, it does. The Internet -- we

deliberately did not raise the Internet or any Wb sites
in our briefs.

JUSTI CE BREYER: But it's the sane, you
think? 1It's the same -- | thought it m ght --

MR. ROSS: | think if there's purposeful
availment and if the Internet is being used to nmarket

specifically into the United States and the product
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causes harmto sonmeone in the United States --

JUSTICE GINSBURG. Are there -- there are
sonme cases just beginning -- at the beginning stages,
aren't there, involving sales through the Internet?

MR. ROSS: Yes. Yes, Your Honor. | believe

that those cases say if there's an interactive Wb site;
In other words, if the person sitting in the United

States can press several buttons on its conmputer and

I nteract and make -- consummate the transaction, if you
will, with the foreign manufacturer, then under those
circunstances, | believe, the trend of the cases seens

to be that there would be jurisdiction.

JUSTI CE KENNEDY: But -- but you were cut
of f before you finished your answer. | want to make
sure | understood it. | -- | make the inference that
you -- you would say that if there is an advertisenent,

not a sale, just an advertisenment on the |nternet,
replacing the trade show, that that is a significant
avai l mrent -- a purposeful availnment, and there can be
jurisdiction in New Jersey. Sane factors here --
sonmebody who doesn't go to the U S. trade shows, but he
does put it on the Internet, the sane result?

MR. ROSS: That was one of the four exanples
that Justice O Connor gave us in Asahi, advertising

for --
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JUSTI CE KENNEDY: | want to know what your
position is.

MR. ROSS: Yes. M position is yes, because
they are -- they are attenpting to sell into the United
States with advertising. But the trend of the decisions
has been that it has to be an interactive Wb site.

CHI EF JUSTI CE ROBERTS: Can -- maybe
everybody knows this except me. Do you -- are Wb sites
targeted to the United States? Don't you -- you can --
let's say they put it on their Web site in Engl and.

Can't you -- can't -- can't | access that from here?

MR. ROSS: Yes, you can

CHI EF JUSTI CE ROBERTS: So they don't even
have to send the Wb site to the United States? They
just have to have a Wb site?

MR. ROSS: If it's an interactive Wb site
where you can sit in New Jersey, order a product, the
product is then delivered by the foreign manufacturer
Into New Jersey, and the product then chops off four
fingers of someone's hand --

CHI EF JUSTI CE ROBERTS: So it has to be
i nteractive?

MR. ROSS: Yes, Your Honor.

CHI EF JUSTI CE ROBERTS: If it's just -- what

If it says, here, we're McIntyre -- on a Wb site -- we
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make these machines; give us a call at this nunber if
you want to buy one?

MR. ROSS: Not enough.

CHI EF JUSTI CE ROBERTS: Not enough?

MR. ROSS: That's like a billboard. That's
not enough. That's just a pure advertising; not enough.
But if the additional steps that | just nentioned are
taken and a sale occurs --

CHI EF JUSTI CE ROBERTS: And this distinction
is somewhere in the Due Process Cl ause?

MR. ROSS: | believe that the Due Process
Cl ause requires the additional conduct. The purposeful
avai l nrent, which is what we have in jour hypot heti cal ,
and the actual transaction, the sale, then we have
jurisdiction.

JUSTI CE KENNEDY: But was the sale here
negotiated in -- or part of the sale negotiated in
Nevada or the person just -- the New Jersey nmanufacturer
just was interested in the machine and then | ater
contacted the Ohio distributor?

MR. ROSS: In this case, the manufacturer
said that they own the machines until they're paid for
in full. The machi ne was not paid for in full.

JUSTI CE KENNEDY: No, I'm-- I"'mtrying to

rel ate what happened here to the Internet hypothetical.
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| have the --

MR. ROSS: Right.

JUSTI CE KENNEDY: -- Internet hypothetical
where there's just an advertisenent.

MR. ROSS: Right.

JUSTI CE KENNEDY: And, at first, | thought
you were saying that's sufficient. Now you say no,
because they have to be part of the contract. [|'m
trying to make the Internet equivalent to the trade
show

MR. ROSS: |If the Internet Web site is
i nteractive, so you can sit in New Jersey, order the
product, conplete the transaction, send noney, and in
response to the noney com ng, you get a product --

JUSTI CE KENNEDY: Ckay. But not just an
adverti senent ?

MR. ROSS: Not just an advertisenent.

JUSTI CE KENNEDY: Even though that's the
cause for the buyer's interest in it and he pursues --
pursues his -- his transaction after finding out all the
i nformation on the Internet, but he phones the Chio
di stributor?

MR. ROSS: |It's not enough, in nmy judgnent,
if -- under the Internet exanple that you just gave. |If

there's an interactive Wb site where the person in New
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Jersey can press buttons on his conputer and conpl ete
the transaction with the result that the product cones
to New Jersey, under those circunstances, | would say
there is jurisdiction.

CHI EF JUSTI CE ROBERTS: Conplete? He's got
to conplete the transaction?

MR. ROSS: That's correct.

CHI EF JUSTI CE ROBERTS: What if it's --

MR. ROSS: | don't --

CHI EF JUSTI CE ROBERTS: -- you know, punch
t hese nunbers, and we will send you an application for a

machi ne? 1s that not enough, because he's got to
conplete the transaction?

MR. ROSS: | would say, under those
circunstances, that that's part of what the manufacturer
requires, but the end result is that the machi ne w nds
up in New Jersey through this contact between the person
and the manufacturer. Then | would say that would be
enough for jurisdiction.

CHI EF JUSTI CE ROBERTS: So that if they say
fill this out, and contact this person, Mlntyre,
what ever, in Chio, that's where you can get one of our
machi nes -- that's enough?

MR. ROSS: | would say, in that case, they

have deliberately targeted the entire United States
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mar ket, but they want you to go through their
di stributor, which they have hired --

CHI EF JUSTI CE ROBERTS: Would their --

MR. ROSS: -- in Ohio, and he sends it.
It's the sanme situation.

Well, if there's no further questions, |
would sinply like to ask this Court to affirmthe
j udgenent of the Suprene Court of New Jersey in this
case.

CHI EF JUSTI CE ROBERTS: Thank you, M. Ross.

MR. ROSS: Thank you.

CH EF JUSTI CE ROBERTS: M. Fergenson, you
have 2 m nutes remaining.

REBUTTAL ARGUMENT OF ARTHUR F. FERGENSON
ON BEHALF OF THE PETI TI ONER

MR. FERGENSON: Thank you, Your Honor.

Justice Breyer, | would -- in response to
your concern, | would ask you to | ook at page 29 of the
States' amcus brief: "lIgnorance of the fact that New

Jersey is a State within our union, or of the specifics
of New Jersey products liability law, should not allow
Petitioner to avoid jurisdiction. |Its own |ack of
research prior to enmbarking on a nationw de marketing
canpaign is no defense.”™ | think that --

JUSTI CE KAGAN: M. Fergenson --
Alderson Reporting Company
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JUSTI CE SOTOVAYOR: Coul d you answer - -

JUSTI CE KAGAN. -- could | ask you a
question?

JUSTI CE SOTOVAYOR: |'msorry. Could you --
just one quick point of clarification.

MR. FERGENSON: Yes, Your Honor.

JUSTI CE SOTOVAYOR: It's a point that your
adversary raised in passing. |I'mnot quite sure, do you

sell outright to the American conpany? Do you ship a
product and they pay you, or they only pay you when they
receive the noney fromtheir custoner? There appears to
be some suggestion of the latter.

MR. FERGENSON: And the New Jersey Suprene

Court said that there was a suggestion that sone trades

coul d have been by consignnent. | believe that that is
outside of this -- taken out of this case by an
adm ssion in the brief -- at least for this sale -- in

the brief in opposition to defendant's notion to
dismss, at 19-20, filed October 11th, 2006, where they
state -- where Respondent states it was sold by us to
MVA, and it was sold by MVA to Curcio Scrap Metal.
So, there is no consignnent. There's no
consi gnment under 9-102, which Ohi o has adopt ed.
JUSTI CE SOTOVAYOR: But that's a different

gquestion than | asked. There was no consi gnnment on this
Alderson Reporting Company
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machi ne?

MR. FERGENSON: Yes.

JUSTI CE SOTOVAYOR: But you're not claimng
that there m ght not be on others?

MR. FERGENSON: The evidence in the record
under 9-102, which Ohio has adopted, | think can only be
reasonably viewed -- and this Court obviously treats it
as de novo, on a jurisdictional review -- can only be
vi ewed as not a consignnment because MVA was in the
busi ness of selling the products to others.

Let me say that for the -- there was no
interaction in the record with anyone from New Jersey by
MVA or by J. Mcintyre. It was the bdoth, and then there
was an order. And if you look at the invoice, it says
verbal order. There was an order by the son of the
owner of Curcio Metal Works, and that's it. The order
was fulfill ed.

JUSTI CE KAGAN: M. Fergenson, Toyot a,
Honda, Vol kswagen -- pick your car conpany -- sells nmany
mllions of cars to the United States. They start
bl owi ng up here. They operate through i ndependent
distributors only. Can they be subject to jurisdiction
In any of the States?

MR. FERGENSON: | think that nost

sophi sticated distribution networks -- and this one was
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not -- | -- the defense takes it as a -- takes on the
i ssue of this as a schene. Most sophisticated
di stribution networks, such as the manufacturers you're
tal ki ng about, there is -- there is recourse to renedies
t hroughout the United States, whether against the
di stributor or against the manufacturer.
CHI EF JUSTI CE ROBERTS: Thank you, counsel.
MR. FERGENSON: Thank you.
CHI EF JUSTI CE ROBERTS: The case is
subm tted.
(Wher eupon, at 11:13 a.m, the case in the

above-entitled matter was submtted.)
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