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I N THE SUPREME COURT OF THE UNI TED STATES

JOSE TOLENTI NO,
Petitioner
V. : No. 09-11556
NEW YORK

Washi ngton, D.C.

Monday, March 21, 2011

The above-entitled matter canme on for oral
argument before the Suprene Court of the United States
at 11:03 a.m
APPEARANCES:

KRI STI NA SCHWARZ, ESQ., New York, New York; on behalf of
Petitioner.

CAI TLIN J. HALLI GAN, ESQ., General Counsel, New York
County District Attorney, New York, New York; on
behal f of Respondent.

PRATI K A. SHAH, ESQ., Assistant to the Solicitor
CGeneral, Departnment of Justice, Washington, D.C.; on

behal f of United States, as ani cus curi ae.
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PROCEEDI NGS
(11: 03 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argument next this norning in Case 09-11556, Tol entino
v. New York.

Ms. Schwar z.

ORAL ARGUMENT OF KRI STI NA SCHWARZ

ON BEHALF OF THE PETI TI ONER

MS. SCHWARZ: M. Chief Justice, and may it
pl ease the Court:

The Court held in Del aware v. Prouse that,
in the absence of reasonable suspicion, it is an
unr easonabl e sei zure under the Fourth Amendnent for
police to stop a car for the purpose\of checking the
notorist's driving credentials.

In Brown v. Texas, the Court simlarly ruled
that police may not stop a person w thout reasonable
suspicion for the purpose of requiring the individual to
identify himor herself. These cases are grounded in
the principle that in this country we enjoy the right to
go about our business free from governnment interference
unl ess or until the police have just cause to detain us.

Petitioner's notion to suppress alleged that
the police acted exactly as they did in Prouse and

Brown. They stopped the car without justification,
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elicited his name, and gai ned access to his DW records,
whi ch ot herwi se woul d not have been discovered. |nstead
of suppressing the poisonous fruit of the illegal car
stop, the DW records, the New York Court of Appeals
chose to create a new categorical rule that prevents
application of the exclusionary rule whenever the police
act in violation of Prouse.

JUSTI CE SCALIA: Was -- was -- was the
poi sonous fruit the DW records, or was the poi sonous
fruit the fact that this person who is contained in the
records was the one driving the car? Wy wasn't that
the -- why wasn't that the fruit? | nmean, the records
were there anyway. What -- what -- what new i nformation
cane fromthe stop was the fact that\that is the person
who was driving the car. Wiy -- why didn't -- why
wasn't that what should have been suppressed?

MS5. SCHWARZ: Well, Justice Scalia, that is
also a fruit of the poisonous tree. As --

JUSTI CE SCALIA: | would agree with you on
that fruit. Did -- did you ask for that to be
suppressed?

M5. SCHWARZ: Yes, that was asked for in the
-- in the motion at the trial level. |In addition --

JUSTI CE SCALI A: But that's not what's

bef ore us here, right?

4
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MS. SCHWARZ: That's right, and that's
because the court bel ow decided that -- in deciding the
case only addressed the DW record, and -- and indicated
that the DW records were not properly suppressible
fruit.

JUSTI CE ALI TO. Suppose that the --

M5. SCHWARZ: And that's the issue.

JUSTI CE ALITO.  Suppose that -- that you had
won at the trial level; the judge suppresses everything
and dism sses the indictment; and M. Tol entino wal ks
out of the courtroomand is observed by the officer that
conducted the stop in this case. The officer sees him
getting into a car and driving away, even though his
license is still suspended. Now, codld -- could he be
arrested for that?

M5. SCHWARZ: Yes, Justice Alito, he could.

JUSTI CE ALITO. Even though the officer
woul d have no reason to know that this particul ar person
has a suspended |icense were it not for the chain of
events that followed fromthe initial allegedly illega
stop?

M5. SCHWARZ: Well, although that initial
stop provided the tainted information that he didn't
have a |icense, the subsequent re- offense would

certainly taint the -- the illegality of the first stop
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and make the second offense properly --

JUSTICE ALITO. Al right. Let ne ask a
rel ated question. Suppose that after you filed your
suppression notion the -- the State of New York becane
nervous about this issue and they checked all the
surveillance cameras in the vicinity of the stop, and,
| o and behol d, they found a tape showing M. Tol entino
driving the car shortly before the stop here. Could he
be prosecuted for illegal -- for driving wthout a
license, with a suspended |license, using that evidence?

M5. SCHWARZ: Well, that -- | believe that
under those circunstances it would be entirely proper to
prosecute the case. Wth that, that woul d be evidence
t hat came from an i ndependent source:

JUSTICE ALITO Well, | nmean, in |ight of
those two answers, it does seemto ne that your rea
problem here is not with the -- the DW records. It's
with the police officer's observation after the stop
that M. Tolentino was driving the car.

MS. SCHWARZ: Well, Justice Alito, again,
all of -- there's |lots of evidence that could be
properly the fruit of the poisonous tree. There was a
statenent made here that the Petitioner said that he did
not have a New York State |icense, there's the

observations of the officer, and there's the DW
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records. They're all properly considered fruit, and in
this case the DW records are of inportant evidentiary
significance.

JUSTICE GINSBURG. Is there -- is there any
case in this Court where what was suppressed was
i nformation that was lawfully in the governnent's
possessi on, as opposed to evidence that was acquired
originally through the search? Here we have the DW
records, they' re public records. | don't know of any
decision of this Court that deals with suppression of
evidence that is already in the government's possessi on,
and if I'mwong about that, you tell ne.

MS5. SCHWARZ: Yes. Yes, Justice G nsburg, |
don't believe there has been precedeﬁt on that issue.
However, in the independent source doctrine cases, there
-- they've always required that the possession -- or
t hat they have know edge of the information in order for
it to defeat the exclusionary rule application. So in

this case, although the governnent had the DW records

-- well, first of all, law enforcenent didn't have the
DW records. It was only until the illegality and the
exploitation of that illegality that they acquired the

records fromthe Departnment of Mdtor Vehicles. So in
that sense it was clearly a fruit of the poisonous tree.

But even if you | ook at government as an
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i ntegrated whole, the prior possession of the -- the
records was neani ngl ess, of no value to them wuntil the
illegality when it acquired its neaning.

JUSTI CE Gl NSBURG: Suppose the police
followng M. Tolentino had noted down his license
pl ate, and then got this information, not as a result of
his driver's license, but fromthe plate on the car?

M5. SCHWARZ: Well, Justice G nsburg, the --
the -- the plates of the car would not indicate the --
the driver's license of the driver, and in this case M.
Tol entino --

JUSTI CE G NSBURG. They m ght show him as
t he owner of the car.

M5. SCHWARZ: The owner df the car. And I
believe in Respondent's brief they indicated that --
that some of the police conputers will even show
descriptive features or nmaybe even a picture of the
driver. But in this case M. Tolentino was not the
regi stered owner of the vehicle, so that wouldn't have
provided themwi th cause to pull the car over.

JUSTI CE KENNEDY: This -- this goes back to
a question Justice Alito asked in a probably nore artful
way, but I'mnot quite sure what's supposed to happen
under your view after this stop. They stop the person,

they get the information that he's driving under a

8
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

suspended |icense, and are they supposed to say, Oh, you
know, we shoul dn't have stopped you; |I'msorry, have a
ni ce day, go ahead, and then he | eaves? |s that what
goes on?

MS. SCHWARZ: No, Justice Kennedy, that's
not what woul d happen. The State woul d i npound the car.
They would not allow a -- a person without a proper
| icense to get back in the car and -- and drive on.

That -- in order for the Petitioner to get the vehicle
back, he would -- if it was his vehicle --

JUSTI CE KENNEDY: Well, why isn't inpounding
the car the fruit of the illegal search?

MS. SCHWARZ: Because the -- the inmpoundnment
statutes are based on a public safety interest, and so
it doesn't --

JUSTI CE KENNEDY: But why doesn't the public
safety interest then permt us to use this evidence in
order to protect the public safety further by punishing
himfor -- not driving? | don't see the difference.

MS. SCHWARZ: Because in order to do that,

It would be tantanmount to sanctioning a -- a fishing
expedition in this case, Justice Kennedy, because it
woul d be allowing the police without reasonable
suspicion --

JUSTI CE KENNEDY: Well, why wouldn't you say

9
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t he same thing about inmpounding the car?

M5. SCHWARZ: Because the -- the -- the
interests are different and because it's not a forever
renoval of the Petitioner's right to get the car,
whoever the -- the rightful owner is. It's just making
sure that the Petitioner can't get back in the car and
continue driving. |In order to get the vehicle back, at
| east in New York State, the -- if it was the
Petitioner's, they would have to show proof that they
had a valid license; and if it wasn't his vehicle, then
the other -- the true owner would have to get -- provide
proper credentials to establish that they could take the
-- the vehicle into their possession; and al so they
woul d have to have proof that the Pefitioner hi msel f had
cleared up his record or get sone sort of a -- a rel ease
fromthe court or fromthe district attorney's office.
So the whol e purpose of that inmpoundnent statute is for
public safety.

JUSTI CE BREYER: | don't understand the
answer you gave to Justice Alito. Maybe | mxed it up
The police stop the car w thout cause.

MS. SCHWARZ:  Unh- huh.

JUSTI CE BREYER:. So illegal stop. And you
say as a result of the stop they found out all these

things in the records, that he had no |license, right?

10
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MS. SCHWARZ:  Yes.

JUSTI CE BREYER: So that shouldn't be
i ntroduced into his trial for driving without a |license.

MS. SCHWARZ:  Yes.

JUSTI CE BREYER: All right. Now t he
gquestion | had heard put was, suppose after they got
this information, they don't arrest himthen, but he
gets into the car again and starts driving. You said
t hen they could arrest hinf

MS. SCHWARZ: Well --

JUSTI CE BREYER: |Is that right? Why? Wy
isn't -- why isn't that just as nuch the fruit of the
poi sonous tree? They found out he doesn't have a
| icense by the record which canme to fhen1fron1an illega
stop. | just don't understand it. Did | get you right
as to what you sai d?

MS. SCHWARZ: Justice Breyer, what | -- what
| meant to say is the attenuation doctrine would apply.
Now, if the person was -- got back in his car
I mmedi ately at that scene and started off driving, then
" m not sure that the attenuation doctrine would --
woul d -- would kick in.

JUSTI CE BREYER: So therefore they couldn't
arrest him So what they do is they -- is that right?

MS. SCHWARZ: Well, yes, but --

11
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JUSTI CE BREYER: They see -- they see he --
t hey stopped him they get the records, wongly. They
see he has no license. He says: How did you know?
Because we just | ooked at your license. That was
i1l egal; good-bye, gets into the car and drives off, and
t hey can do not hi ng?

MS. SCHWARZ: Except | just have to rem nd
you that they -- they could --

JUSTI CE BREYER: |Is that right or not? 1Is
that right?

M5. SCHWARZ: -- inpound the car.

JUSTICE BREYER: | -- how could they ---

t hey can inpound the car.

MS. SCHWARZ: | nmpound thé car.

JUSTI CE BREYER: Because?

MS. SCHWARZ: So --

JUSTI CE BREYER: Because?

MS. SCHWARZ: Because of the statutory
rights, the Court -- because they now know that he has
no license to drive, so either the car wll -- if
there's another person who can properly take possession
of the vehicle, then that person can drive off with the
car. But the Petitioner himself, who doesn't have a
valid license, he can't get back in the car

JUSTI CE KAGAN. Ms. Schwarz, suppose --

12
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MS5. SCHWARZ: And --

JUSTI CE KAGAN: |'m sorry.

MS5. SCHWARZ: Well, |I'm done.

JUSTI CE KAGAN:. Ms. Schwarz, suppose the
police arrest the guy, find out who he is, don't -- stop
the guy, find out who he is, don't arrest him but then
now t hey know that this is the kind of guy who drives
without a |license. And so they go to his house the next
day and they see himgetting back in the car. Could
they arrest himthen?

MS. SCHWARZ: Justice Kagan, | think the
answer woul d be yes, and the reason why is because if
they see himon a subsequent occasion and they're seeing
himre-offend, that would attenuate fhe taint of the
first --

JUSTI CE KAGAN: So the re-offense -- the
re-of fense just cuts off the original taint?

MS. SCHWARZ: | believe so, yes. | nean, it
woul d be attenuation analysis, but to ne it would be
pretty clear-cut that that's how it would resolve.

CHI EF JUSTI CE ROBERTS: So the only way that
the police can prevent an unlicensed driver fromdriving
in this situation is to take away his car? | nmpound the
car, as you say?

MS. SCHWARZ: Well --

13
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CHI EF JUSTI CE ROBERTS: Unless they want --
for any offense, you know, expired driver's |icense.
Expired | ast week. They can't just give the guy -- they
can't give the guy a ticket, right? Al they can do is
take away his car?

Your answer to a nunber of the questions has
been that -- that have tried to address the issue of
what are they supposed to do, since they know they have
sonebody who is violating the law, is that, well, they
can take away the car. And I just want to know if
that's the only perm ssible response by the police when
t hey know that the person driving has violated the | aw.

M5. SCHWARZ: |If the -- if the stop was --

CH EF JUSTI CE ROBERTS: fotally illegal.

MS. SCHWARZ: -- Totally illegal --

CHI EF JUSTI CE ROBERTS: Totally, yes.

MS. SCHWARZ: Then | don't think that -- if
there were -- | don't think that they could prosecute
that case. They could -- they couldn't charge himwth

CHI EF JUSTI CE ROBERTS: And the only way to
prevent himfromreoffending i mediately is to inpound
the car? Because if he gets into the car and drives,
then -- or can the police arrest himright away?

MS. SCHWARZ: Well, again, that would be

14
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attenuation analysis. But | think that the taint of the
initial illegality would make that a nmuch nore difficult
case. But in that situation, the police also could --
again, if there was anot her person who had authority to
t ake possession of the vehicle, that person could take
the vehicle, the registered owner or someone with
authority to do that. But the police would not be
powerl ess to see the defendant get back in the -- in the
car.

| mean, it would -- that would be --

CHI EF JUSTI CE ROBERTS: Why not? Wy
woul dn't they --

MS. SCHWARZ: Because of the inmpoundnent
statutes. \

CHI EF JUSTI CE ROBERTS: |Is that your answer,
then: They've got to inpound the car every tinme or |et
t he guy just go?

MS. SCHWARZ: Well, they -- they could drive
the person honme to his house or take himto the corner
or tell himnot to drive until he cleared up his
license. They could do that.

CHI EF JUSTI CE ROBERTS: They could tell him
not to drive until he clears up his |icense?

M5. SCHWARZ: | -- yes. | nean, that would

be another alternative.

15
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But the scenario that you are tal king about
woul d be highly unlikely, and it would be al nost in bad
faith if the police stopped himillegally, found out
t hat he had the suspended license, and then | et him get
back in right away. That wouldn't be the way that the
police would normally do that, unless there was a way to
properly maintain the safety of the road --

JUSTI CE GI NSBURG. How nuch time do they
have to wait? Justice Kagan brought up if the police go
to his honme the next day. You've brought up attenuation
t heory a number of tines.

MS. SCHWARZ:  Yes.

JUSTI CE GINSBURG: You -- | think now you
have answered, he gets back into the\car, drives it
away, they can do nothing because it's too close to when
t hey discovered his record of -- his suspended |icense.

How nmuch of an interval nust there be? What
do you nean by attenuation doctrine?

M5. SCHWARZ: Well, that would be --
attenuati on woul d be evaluated on a case-by-case basis,
Justice G nsburg, but I would think if, even an hour
| ater, if the Petitioner brazenly drove by those sanme
officers, you know, thunmbing his nose at them hi, that
woul d be -- attenuation analysis would apply at that
poi nt .

16
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JUSTI CE KAGAN: Because you coul d say that
I f he got back in the car right after the stop, if the
police for some reason did not inpound the car and he
got back in the car, that's another offense, and so by
your theory, then they could properly arrest him and use
all of this know edge in a prosecution?

MS. SCHWARZ: And a court very well -- very
well may agree with you on that. M only qualmw th
that is that when the officers illegally find out that
he has a suspended license and then to | et himget back
in and i mredi ately arrest him it's sort of in bad
faith.

JUSTI CE BREYER: Well, what -- what is that
word, the "bad faith"? | take it yodr rule is identical
I f when they wongly stop the car, they | ook up the
records, the records say he has no license, and in
addition, he's wanted on 17 drug warrants and for 3
triple axe murders. Again, you can't do anything about
it?

MS. SCHWARZ: No. No, Justice Breyer.

JUSTI CE BREYER: What? Can you? You cannot
do anyt hi ng about it or you can?

MS. SCHWARZ: You can.

JUSTI CE BREYER: \What? How?

MS. SCHWARZ: Well, the -- the warrants are

17
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entirely different --

JUSTI CE BREYER: \hy?

M5. SCHWARZ: -- because of the Ker-Frisbie
doctrine. The warrants for -- for other cases are a
met hod by which the court brings the body of the
defendant to court. And so there is --

JUSTICE BREYER:. So if, in fact, a policenman
stops a person wi thout cause and |l earns as a result of
that that there are many warrants outstandi ng agai nst
him he then can arrest the person, and -- but can he
i ntroduce those warrants into court as evidence or
whatever if it's relevant?

MS5. SCHWARZ: Absolutely, he can bring them
in. But the warrants are not evidenfiary.

JUSTI CE BREYER: Suppose the way that the
pol i ceman stops the person and gets the information
illegally is he takes an axe and breaks into the house,
t he policeman, and thereby -- what |I'mshowng -- | just
think this case has |lots of inplications, and I'm
| ooking for a rule here that's going to work in a ot of
di fferent situations.

M5. SCHWARZ: Well, there's -- actually, I'm
sorry, Justice Breyer, I'mnot sure | follow

JUSTI CE BREYER: Well, you say that if, in

fact, he learns that this man fromthe public records is

18
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atriple axe nurderer --

MS. SCHWARZ: Ri ght .

JUSTI CE BREYER: -- he can do nothing about
it, I said? And you said no, he can do sonething about
it. | just wanted to know the distinction.

MS. SCHWARZ: Okay. So there's different --
again, just to be clear, the warrant, the arrest
warrant, is not of evidentiary value, according to
the -- Davis. That's not sonething that would be
I ntroduced in court. It's just a nethod for bringing
t he defendant into court. And so in that case, they
woul d properly be allowed to arrest him And if there
was - -

JUSTI CE BREYER: It happéns to be a
description of the individual, not a warrant, he gets
fromthe public record which is read off to himwhen he
calls in, a description: A red tie. Can he use that
and introduce it into evidence?

| nmean, is this case about -- what's it
about, driving? O does it have broader inplications?

| thought that the Court had held that any
public record at all is immune. |Is that right? |nmmune
fromthe normal fruit of the poisonous tree rule.

MS5. SCHWARZ: The New York Court of Appeals

rule categorically renoves it, that's true.

19
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

JUSTI CE BREYER: Yes, and | was testing
that. | want to know. Is that, in your opinion, a
correct rule in all cases?

MS5. SCHWARZ: No. And in fact, one of
the --

JUSTI CE BREYER: | nean, not an incorrect
rule, the opposite rule. No rule.

M5. SCHWARZ: Well, it's -- the problemwth
that rule, the categorical rule, is that it will create
a fresh incentive for police officers to make these kind
of suspicionless stops, and so it will encourage police
to violate the Fourth Amendnent, and not only --

JUSTI CE SCALIA: Not -- not if you allow the
suppressi on of the policeman's ident{fication of the
I ndi vidual driving the car. | nmean, that -- nobody's
contending that that can't be suppressed. So if you
can't bring in the policeman to say, yes, this fellow
Sm th, whose record we have here, was the fellow driving
the car. Once that's out, what incentive is there to
make t hese suspici onl ess stops?

M5. SCHWARZ: Because --

JUSTI CE SCALI A: VWhat |I'msaying is, you're
getting at it fromthe wong end. What shoul d have been
suppressed was the policeman's identification of the

person who was driving the car

20
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M5. SCHWARZ: Ah. Yes. And if -- and if
this case -- if this case -- we prevail, and this case
was returned to trial court, both of those issues would
be at play and would be litigated. The observations of
t he defendant and the DW records are both suppressible
fruit and both of them would be subject to suppression.

JUSTICE ALITO But that's not the argunent
you seem to be making. You want to suppress the
know edge that the police derived fromthe stop that
M. Tolentino's |license is suspended, and you woul d
al l ow an exception to that only if there was
attenuation. But why isn't the sinpler solution to a
case like this that you can't suppress the know edge of
matters that are in a governnent recdrd, however you can
suppress observations by the police on the scene that
flow directly fromthe illegal stop?

MS. SCHWARZ: Well, again, our position is
t hat both of those itens are properly suppressible. And
it'"s true in this circunstance that the observations
woul d probably subsune the need for the DW records.
However, the observations may not be sufficient in
certain circunstances. And in those cases, it would be
nore inportant -- it would be very inportant to have
both of the itenms suppressible, and there's no reason,

there's not --

21
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

JUSTI CE GI NSBURG: | thought there was sone
rul e about not being able to suppress a person's
identity? You've been asked a couple of times why are
you going after the DW record; you should go after the
police identification of Joe Smth or whoever. |
t hought there was sone rule that says the identity of
t he person is not suppressible. Am| wong about that?

M5. SCHWARZ: That -- that is a restatenent
of the Ker-Frisbie doctrine, that essentially says that
a person cannot suppress hinself, his body, in order to
defeat the jurisdiction of the court.

JUSTI CE KENNEDY: And so how does that fit
with your earlier answers that his identity here could
be suppressed? And then I'Il ask a éecond gquestion. |If
you say that you can suppress his identity from
i nformation they gained after the stop when they saw
him why couldn't they say, well, we saw this man before
we stopped hinfP

M5. SCHWARZ: There's -- there's a
di stinction between the identity and the elicitation of
his name, and the elicitation of his name which led to
the DW records.

JUSTI CE SCALIA: Well, it -- it gets you
nowhere to say John Smth. You have to say John Smth

was driving the car. |It's the driving of the car that
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you want suppressed. That's not the identity. | mean,
John Smth, fine, you can say John Smth, John Smth,
John Smth all you like at court. It's -- it's not
going to get a conviction.

But when you say John Smth was driving the
car, then you are eliciting testinmony fromthe officer
concerning informati on he would not have had but for the
stop, that John Smth was driving the car, right?

MS. SCHWARZ: Well, this Court has al ways
defined evidentiary fruit as sonething that -- of
evidentiary value which the public authorities have
caused an arrested person to yield to them during an
i1l egal detention, and that's fromthe Davis case. And
the DW records would fit that defin{tion of evidentiary
fruit.

And in this case, because it is the classic
situation where there's sufficient causal connection
bet ween the Fourth Amendnent violation and the
subsequent discovery of the evidence to justify
suppression, there's no reason not to apply the
exclusionary rule here, and in fact, it nmeets all the
definition of the sort of case where there would be very
hi gh | evel of deterrence as a result of applying the
excl usi onary rul e.

| see that | have 5 m nutes. I would like
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to reserve the rest of nmy tine.

CHI EF JUSTI CE ROBERTS: Thank you,
Ms. Schwar z.

Ms. Hal ligan.

ORAL ARGUMENT OF CAITLIN J. HALLI GAN
ON BEHALF OF THE RESPONDENT

MS. HALLI GAN: M. Chief Justice, and may it
pl ease the Court:

| would like to start with your questi on,
Justice Breyer, about what the ruling bel ow was and
what's at stake in this case. What the court of appeals
hel d was quite narrow. It said -- and |'mreading from
page 105a of the appendix: "We nerely hold that a
def endant may not invoke the fruit of t he poi sonous tree
doctrine when the only |link between inproper police
activity and the disputed evidence is that the police
| earned the defendant's nane."

So the court of appeals is focusing on the
fact that all that was elicited here is the nane of the
defendant, and that's appropriate. Asking a nane is
fundamental to any encounter between police and
citizens, and that's because the officer --

JUSTI CE SOTOVAYOR:  You're suggesting that
it's okay for the police to walk up to any citizen

anywhere, and say, you're under arrest until you give nme
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your nanme?

MS. HALLI GAN: Absol utely not, Your Honor.

JUSTI CE SOTOVAYOR: Well, there's -- there's
been no doubt here that it was a stop w thout suspicion.
That's been presuned. So how is that different from
what | just asked you --

MS. HALLI GAN: Because --

JUSTI CE SOTOVAYOR: That they took a person
randonml y, detained them wi thout any suspicion, and said
give me your nanme. Are you suggesting that that's okay?

MS. HALLIGAN: No, I"'mnot. The legality of
t he stop here has not been adjudicated. W are
presum ng that the police acted illegally.

JUSTI CE SOTOVAYOR: | an{presuning. I know
that there's counter-argunents to that.

MS. HALLIGAN: We are not at all challenging
this Court's decisions, certainly not Delaware v. Prouse
or any others, which hold that the police my not stop
soneone w thout basis and may not certainly enforce the
sort of statute that was at issue in Hiibel w thout sone
basis for asking for identification.

JUSTI CE SOTOVAYOR: So isn't the eliciting
of the nane as a result of an unlawful stop sonething
t hat could be suppressed?

MS. HALLIGAN: It should not be subject to
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suppression, and that's a distinct question from whet her
or not there was a constitutional violation that
occurred in the stop and the asking of the nane.

JUSTI CE SOTOVAYOR: The nane is different
than the person, the body of the person, which has to do
with the Court's jurisdiction. But why isn't the nanme
any different than a wallet that's in sonmebody's pocket
or a shirt or a hat, whatever is on the person? Wy is
a name not subject to suppression?

Let's go past what happens here, because |
under st and the di sconnect between the nane, the DW
record, and seeing the person driving. How we tie those
together are a different issue. But you nade a bold
st at ement when you started. You said t hat the police
securing a nane i s never suppressible.

MS. HALLI GAN: Because it has ae uni que
status, as this Court recognized in Hiibel, in the
crimnal justice system Asking for a nane is a routine
and accepted part of any stop because the officer needs
to know who he's dealing with. He faces an inordinate
risk, as this Court noted in Mms and nost recently in
Arizona v. Gant, of being shot when he approaches a car.

JUSTI CE GI NSBURG: What's the difference
bet ween stopping a car and stopping a person on the

street, as Justice Sotomayor asked? You can't stop
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sonebody on the street for no reason. The person | ooks
to you suspicious, so you stop the person and say: Tell
me your nanme. For a Terry stop, you have to have
reasonabl e suspicion. So why isn't it the sanme for
somebody who is driving a car?
MS. HALLIGAN: | think it is the same in
terms of what the Fourth Amendnent requires, and
Del aware v. Prouse holds that. W' re not taking issue
with that or asking this Court to retreat fromthat.
What we are saying is that where all that is
elicited is the nanme, it's not appropriate to apply the
exclusionary rule, which is a very distinct question.
JUSTI CE KAGAN: So, Ms. Hal ligan, suppose --
you' re suggesting there should be an\exception for
knowl edge of identity. Suppose there were a clearly
i1l egal search and the governnent is |ooking for a head

of some kind of crimnal syndicate and knows this only

by an alias, all right; and -- and finds out as a result
of this illegal search -- pick your -- pick your ali as,
you know, John Smth -- finds out, you know -- finds out

that this person whose house they' re searching is John
Smith, is the head of this crimnal syndicate.

Can the governnment then use that know edge
of identity, know edge that this person goes under this

alias, in order to build a case around this guy?
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MS. HALLI GAN: I n your hypothetical |'m not
sure whether there would be any Fifth Amendnent issues
t hat would be at play, but --

JUSTI CE KAGAN. No, they find out this
person's alias as the result of the illegal search, and
that allows themto build a substantial crimnal case.

MS. HALLIGAN: If all that is obtained is
t he name, then the exclusionary rule should not be
appl i ed.

JUSTI CE KAGAN: So there's a diary, and it
says: | amJohn Smth. That's Keyser Soze.

(Laughter.)

JUSTI CE KAGAN: | am Keyser Soze. That
woul d not be suppressible? \

MS. HALLI GAN: The diary itself, the
docunment woul d be suppressible. The know edge that that
person is the -- is Keyser Soze would not be subject to
suppressi on, and know edge shoul d never be sonet hing
that is subject to suppression, in any event.

JUSTI CE ALI TO. Suppose that when -- when
the police stopped this particular car, they saw that
M. Tol entino was snoking marijuana or snorting cocaine
or drinking froma bottle of alcohol or he had sonebody
tied up, bound and gagged on the back seat of the car.

Now, all of those things would clearly be the fruit --
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all those observations would clearly be the fruit of the
allegedly illegal stop, right?

MS. HALLI GAN: That's correct, and --

JUSTI CE ALITO. Even though they were in
plain view, they would all be suppressed, right?

MS. HALLI GAN: That's correct, Your Honor.

JUSTICE ALITO But you're saying that the
observation that M. Tolentino is at the wheel of the
car, that is not suppressed?

MS. HALLIGAN: | would like to distinguish
bet ween t he observation of the person driving the car,
to the extent that you m ght have a case in which that
observation is mde after the stop as opposed to before
the stop; that's a different and disfinct guesti on.
It's not presented in the case that's before the Court
right now -- fromthe question of whether the
exclusionary rule should be applied when only the nane
is elicited.

The observations, it my be as -- as Justice
G nshurg suggested that under Crews, because the
physi ognonmy of a person -- five justices determ ned
there the appearance is not sonmething that's subject to
suppression, the police officer's observation that it
was in fact this individual who | ooks like this driving

t he car would not be subject to suppression, either.
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But that's not presented. All that is at issue here is
whet her or not the elicitation of the nanme and the
records directly linked to that are subject to

suppr essi on.

JUSTI CE BREYER: He made a m stake and sai d:
|"mdriving the car.

MS. HALLI GAN: Pardon?

JUSTI CE BREYER: He made a m stake. He said
in court: | was driving the core -- car. He never
shoul d have said it. All right, now once he said it,
now we know he's driving the car.

MS. HALLI GAN:  Well --

JUSTI CE BREYER: So now you're sayi ng why
does this case even conme up? Becausé once you have his
nanme, the second he said it in court you could go up
| ooking his -- you could go |look at his -- his records
anyway; you could find all these -- the facts about him
which | guess could you bring in.

MS. HALLIGAN: Well, that's right, and
that's why part of why a nanme should not be --

JUSTI CE BREYER: So this case shouldn't be a
special rule, it should just be a case of -- what is it
called? It's a doctrine, you would have found it
anyway; inevitable discovery.

MS. HALLI GAN: You could resolve the case on
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the theory that by definition governnent records that
are previously held --

JUSTI CE BREYER: But they're only inevitably
di scovered if he makes a m stake of saying what his name
is. No, no, not that -- the m stake of saying: | was
driving the car. And then, as Justice Scalia pointed
out, maybe you could suppress that, so it would -- it
woul d - -

MS. HALLIGAN: In this case the question of
any observations of the defendant is waived. It was
abandoned by operation of State law. You could have
anot her case in which that at issue.

JUSTI CE BREYER: Wait. One --

JUSTI CE SCALI A: | was géing to ask that.
She said that --

JUSTI CE BREYER: Wy is --

JUSTI CE SCALI A:  -- your -- your friend said
that it was raised below. \What -- what happened to it?

MS. HALLI GAN: \What happened is this: In
t he suppression notion initially, the defendant sought
to suppress a nunber of things, including the
observations of the police. The trial court judge did
not rule specifically on that aspect of the suppression
notion. The trial court judge said that there woul d be

a suppression hearing on the statenment that the
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def endant made, but there would not be a suppression
hearing with regard to the DW records because DW
records were not subject to suppression.

At that point the defendant pled guilty, and
so by operation of State |aw -- because first of al
there was not a ruling specifically on the question of
observations and the defendant failed to bring that to
the trial court judge's attention, and because the
guilty plea was taken, and you can only appeal when you
pl ead guilty on a suppression notion where there's a
final order, there's no final order on the observation.
That's out of the case, that would be our position.

You coul d have a subsequent case where that
question would be presented if, in féct, an officer does
not see a defendant until after he approaches the car,
and in that case he would have to determ ne whet her or
not Crews and the five justices, which says the
physi ognony of the defendant is not subject to
suppression, controls and therefore allows the
observations to cone in; but it's not presented here.

CHI EF JUSTI CE ROBERTS: Do you -- is your
position that they can do anything in ternms of the
search of a name? Could they punch it into Google or
sonething like that and find out a | ot nore than just

what they have in their own possession?
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MS. HALLIGAN: | think that woul d be
correct, Your Honor, but here you have records that not
only are in the governnment's possession -- and this
Court never has suggested --

CH EF JUSTI CE ROBERTS: I know -- | know it
raises a different question, but you know, you keep
saying they're just -- or you know, you're just talking
about the name, but nanmes are meaningless in the
abstract. It's not just that the officer wants to know
what to call him [It's what he wants to find out from
t he nane.

MS. HALLI GAN: The --

CHI EF JUSTI CE ROBERTS: And these days
there's so many el ectronic databases; you can find out
an awful | ot just, you know, with the punch of a few --
a few buttons.

MS. HALLI GAN:  You could, and | think that
that's why if the Court was concerned about the
potential breadth of that holding, it could narrowit to
the use of the nanme to link to governnent records. In
the field, in particular, what an officer is going to
| ook for is records that suggest danger, so for exanple
what the officers have in New York State is they --

CH EF JUSTI CE ROBERTS: No, but it's not

limted to suggesting danger or whatever. It's -- it
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can -- that may be what the officer on the scene is nost
Interested in, of course, but once you get the guy's
name you're interested in a |lot of things.

MS. HALLIGAN: That's right, and that's
because you are in the process of conducting sonme sort
of investigation, and to suppress the know edge of
soneone's identity would -- would blink reality.

CHI EF JUSTI CE ROBERTS: Well, they're not
suppressi ng the knowl edge of sonebody's identity. All
that -- what's being suppressed is the evidence of
crimnal activity that you derive fromthat.

MS. HALLIGAN: | think it's very different
t han when you have drugs in a car which could clearly be
subj ect to suppression. All that yod have here, first
of all, that's elicited, is the nane. The nane itself
I's not subject to suppression, nor did the defendant
seek to have it suppressed, as the court of appeals
observed. And so that should be the end of the inquiry.
If the antecedent piece of evidence is not subject to
suppression then there's no poison that can flow from
that to contam nate anything |i ke the DW record.

JUSTICE ALITO. Could | go back and --

JUSTI CE KAGAN: | think that that's not
right, Ms. Halligan, because the search is the poi sonous

tree. Now, it m ght be that the name can't be
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suppressed, but it still mght be that everything that's
di scovered as a result of know ng the name, which woul d
never be discovered unless the search had taken pl ace,
coul d be suppressible.

MS. HALLI GAN: Two points, Justice Kagan.
believe, first of all, that if the nane is not
suppressed and then sonething flows fromthe nane, |
don't think that you can skip that step and then
suppress something that comes further down the road.
But, secondly, the fact that these records were already
in the governnment's possession is precisely what takes
this outside the scope of the fruits doctrine. The
fruits -- fruits doctrine has been held to apply
repeatedly in cases where the evidenée is in sonme sense
t he product of the illegal government activity. These

records are sinply not the product of any governnent

activity.

JUSTI CE KAGAN: \Why does it --

JUSTICE ALITO. Could | go back and ask you
to -- to explain what -- how you -- you think the -- the

request for suppression of the police officer's
observati on was wai ved? That was raised in the notion
to suppress, page 17A of the joint appendi x.

MS. HALLI GAN:  Yes, Your Honor.

JUSTI CE ALI TGO Now, the -- the New York
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Suprenme Court apparently didn't understand that that
I ssue was in the case and ruled only on suppression of
the records and tangi bl e evidence, is that right, 78A?

MS. HALLI GAN:  Yes.

JUSTICE ALITO VWhat is the -- what is M.
Tol entino supposed to do at that point to preserve the
I ssue of the suppression of a police officer's
observation?

MS. HALLI GAN: To preserve the issue, M.
Tol entino should have raised that fact to the judge,
shoul d have pointed it out pursuant to CPLR 71070,
subsection (2). There's also case |aw expl ai ning that
when that happens, that is the obligation of the
def endant and the defendant cannot réise the issue on
appeal if it's not brought to the attention of the trial
court judge at that point.

JUSTICE ALITO. The defendant raises an
| ssue before the trial judge, the trial judge ignores
that issue, m sses the issue --

MS. HALLI GAN:  And then the defendant pleads
guilty.

JUSTICE ALITO -- and then the defendant
wai ves the issue unless the defendant says by the way,
you m ssed -- you failed to address one of the argunents

that | made?
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MS. HALLI GAN: At the point at which the
def endant pleads guilty, that is correct, Your Honor.
The defendant pled guilty prior to seeking any ruling on
that, specifically, or any clarification. None of this
is -- is briefed before the Court, but the defendant
al so did not raise the issue of the observations in the
brief to the intermediate State appellate court, the
State court of appeals or this Court. So it has been
deenmed abandoned a long tine ago. And in the oral
argument before the New York Court of Appeals, the
def endant seened to concur in the fact that it had been
abandoned.

CHI EF JUSTI CE ROBERTS: You -- you nmake the
point that these records are already\in t he governnent's
possessi on.

MS. HALLI GAN:  Yes.

CHI EF JUSTI CE ROBERTS: | mean, isn't that
true of everything that's avail able on any type of
dat abase? Everything in Google or whatever the other
search engines are is in the governnent's possession in
the sense that they've got it; all they ve got to do is
identify it in their search, and they've got it.

MS. HALLIGAN: Well, this is in the
governnment's possession in the literal sense of the

word, and in fact to correct something that was said
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previously, although it's not in the record, the DW
records, along with other records, such as arrest
warrants, are in fact in the NYPD s possession. They
use a database that the State police generate which they
downl oad onto their server. So they have it in their
actual possession, which is different from--

CHI EF JUSTI CE ROBERTS: Well, it can't make
a difference on whose server it is, does it?

MS. HALLIGAN: No, I'msinply saying that it
Is in their possession.

CHI EF JUSTI CE ROBERTS: It is information
that they can get if they have the correct way of
searching it, which is here by nane.

MS. HALLI GAN: And - - and the fact that they
are drawn to the records because they have stopped this
i ndi vi dual and they have this name does not disqualify
t hem from using those records. This Court has cited
several tinmes with approval to a case called Bynumin
the D.C. circuit in which there were prints that were
taken following an illegal detention, and those prints
were suppressed. The prosecution knew that the
def endant had commtted the crinme, because those prints
had been taken and matched, and the defendant -- or the
prosecution was allowed to use a set of prints that it

already had in its files on retrial

38
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

The same thing happened in both Davis and
Hayes. I n fact, in both of those cases, there were
convictions on remand, and the prosecution's attention
was drawn to the defendant only foll ow ng sonme ill egal
activity.

| would like to --

JUSTI CE G NSBURG: May | ask you sonething
about the practice in New York? | nean, there is an
artificiality to this case because we are assun ng that
the stop was unl awful .

MS. HALLI GAN:  Yes, Your Honor.

JUSTI CE GINSBURG: But the police said it
was | awful, because the radio was blasting so |oud. Wy
did this issue even -- the issue of Jsuppose it was
unl awf ul " even conme up, instead of the city or the
county saying what the police stopped himfor was a
traffic violation, was perfectly legal? Wy get to the
constitutional question when the prosecutor brought into
play the argunment that this was a | awful stop?

MS. HALLI GAN: The prosecutor made two
arguments on the -- in response to the suppression
noti on. One was that the DW records were not subject
to suppression as a category. The second was, as you
say, that the stop was legal. The trial court judge

ruled only on the first ground and did not hold a
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hearing to adjudicate the facts of the stop, and so
that's why it cones to you in this posture.

JUSTICE ALITO It does seemrather strange.
That woul d have been, like, a 10-m nute hearing. Wy
did you stop hin? Well, he was playing the nusic too
| oud. Defendant testifies, I wasn't playing ny nusic
too loud. The trial judge says, Well, | believe you, or
| believe you, and that's the end of the matter. It
does seemreally -- that's how things are done in trial
court in New York City? You junp to these big
constitutional issues and --

MS. HALLIGAN: |'m not sure that anyone
realized that this case would -- would eventually conme
before this Court, but that is the weiy this particul ar
case.

JUSTI CE KENNEDY: O course we know it's too
|l oud. It's always too | oud.

MS. HALLI GAN: There's actually a provision
of the New York City Adm nistrative Code, Your Honor,
which is on point --

CHI EF JUSTI CE ROBERTS: Are these things
public records? |If | wanted to find out if you had
been, you know, stopped for driving without a |license,
can | find that out?

MS. HALLI GAN: Frankly, | think that's a
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difficult question, Your Honor. There are certain
entities to which driving records can be discl osed
pursuant to the Federal Driver's Privacy Protection Act,
and there are also certain restrictions. So | think the
answer to your question would depend on who was aski ng.
But they are certainly the adm nistrative adjudications
that are made by a judge in traffic court, and in that
sense, they are every bit as valid a record as the
deci sion of any other court. There are sinply certain
protections with respect to DW records specifically.

JUSTI CE KAGAN: Your governnment records
argument, is it limted to New York City records or does
it also apply to FBI records, to records of other cities
and states which, presumably, would Be avai l abl e on a
reci procal basis?

MS. HALLIGAN: | think it would apply to
records avail able on a reciprocal basis, Your Honor.

| would like to touch on the --

JUSTI CE SOTOVAYOR: Counsel, do you see no
di fference between Crews and Bynum in the typical case
where the evidence agai nst the defendant is not
devel oped as a result of an illegal stop -- it exists
| ndependent of that stop -- and one in which the stop
itself creates the ground for arrest? Don't you see a

di fference between those two things?
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MS. HALLI GAN: | guess

| woul d say that what

creates the grounds for arrest here is the fact that the

I ndi vidual was driving with a suspe
no - -

JUSTI CE SOTOVAYOR:  But
suspi ci on of that when that person
suspicion to arrest arose not indep
illegality, but as part of it.

MS. HALLI GAN: But so,

nded |icense, and

there was no

was stopped. The

endent of the

too, with Bynum

It

was the match of the prints that caused the prosecutor

to realize that this individual was

JUSTI CE SOTOVAYOR:  But

guilty --

all of the evide

nce

at trial really had nothing to do with the fingerprint.

It had to do with the victins and everyone el se wal ki ng

I n and saying, That's the guy who d

MS. HALLI GAN: | believ
Honor, the prints were critical, an
el ement --

JUSTI CE SOTOMAYOR: | n

MS. HALLIGAN: No, in't
itself. The appellate decision --
answer? -- on remand in Bynum went
the ability to | ocate those prior p
was essential to the conviction the

CHI EF JUSTI CE ROBERTS:
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Ms. Hal ligan.

MS. HALLI GAN: Thank you.

CHI EF JUSTI CE ROBERTS: M . Shah.

ORAL ARGUMENT OF PRATI K A. SHAH,

ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE

MR. SHAH. M. Chief Justice, and may it
pl ease the Court:

Petitioner seeks to suppress official
records that were lawfully in the State's possession
before any Fourth Amendnent violation occurred. That
unprecedented request should be rejected for three
reasons.

One, the DW records were accessed nerely
t hrough use of Petitioner's nane; tmb, t hose records
wer e produced and possessed by the State | ong before the
allegedly illegal stop at issue; and, three, deterrence
does not outweigh the costs, the substantial costs of
suppressi on under the circunstances present here.

JUSTI CE SOTOMAYOR: Are you --

CHI EF JUSTI CE ROBERTS: |Is everything that
t he governnment has access to through any database
considered in the governnent's possession?

MR. SHAH: No, | don't -- | don't think I
woul d go that far in terns of our governnment records

argument. | think it would have to be information --
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CHI EF JUSTI CE ROBERTS: Well, you said -- as
you phrased it, | thought it was in the governnent's
possessi on.

MR. SHAH. Right, effectively in the
governnment's possession | think would be the standard.
So here | think we're tal king, not about Google, but I
think we're tal king about governnental records.

CHI EF JUSTI CE ROBERTS: Well, what's the
difference? In either case, they need sone search term
and then they will get the answers. | don't see why it
makes a difference.

MR. SHAH:. | think for the governnent al
records part of our argunent, that rationale is an
i ndependent rationale. The key part\of it is that the
I nformation was actually in the governnent's possession
before the Fourth Amendnment violation occurred. | think
it's fairer to say that governmental records that are
produced and owned and possessed by the governnent
qualify. | think it's a harder argunent to make that
sonet hing --

CHI EF JUSTI CE ROBERTS: Well, what if -- |I'm
sorry, go ahead.

MR. SHAH. That sonething m ght be -- that
sonet hing that could be found by using Google was

already in the governnment's possession before the
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vi ol ati on occurred.

CHI EF JUSTI CE ROBERTS: Well, what if it's
in the -- the governnent of Col orado's possession, and
t hey have an arrangenment with New York that they wl
|l et them check their files to find out, you know,
what ever it is, nationw de or sonething? Does that --
your argunent apply to that?

MR. SHAH. | think it could. | think it
woul d depend on the arrangenent. |If it's a fully
reci procal arrangenent that effectively allows the State
full access to those records, then | think it may be
tantamount to the State having effective possession.

JUSTI CE KAGAN: How about private databases
that are going to be available to thé gover nnment upon
request ?

MR. SHAH:. | think -- | think that's
stretching it a little bit further. That's a little bit
harder. Again, if it were the case that the State could
be said to have effectively have possessi on of those
records because, for exanple, a copy of themare sitting
on their servers or they have such full access that even
t hough they' re prepared by a private database, the State
has paid for them so they're effectively State records,
that may also fall within the scope. But those are

questions that are essentially pushing the boundary of
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what's effectual --

case, | find confusing.

JUSTI CE BREYER: \Why? The facts of this

Let's imgine the policeman

goes with a hatchet and breaks into sonebody's house

illegally.

MR. SHAH: Ckay.

JUSTI CE BREYER: And there, he sees on the

desk the name is Dagwood. Wth other informt

i on,

he

goes to a certain alley and starts shouting "Dagwood"

and people shower himw th drugs. You have no doubt,

correct?

i f

that is the fruit of the poisonous tree, an out,
MR. SHAH. | think if | understand your -
JUSTI CE BREYER: | nean, that's how they --

t hey knew t he nane, they got the evidence, they get to

t he pl ace.

t he drugs.

Wt hout the name, they woul dn't have gotten

MR. SHAH: Right.

JUSTI CE BREYER. (Okay. Out, right

?

MR. SHAH:. If | understand the hypothetical,

they break into soneone's house --

illegally.

JUSTI CE BREYER: Yes, illegally.

MR. SHAH: Right, and they find --

JUSTI CE BREYER: Hi s nane.
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MR. SHAH. They find the defendant's nane?

JUSTI CE BREYER: Yes, correct.

MR. SHAH: Right. The defendant's nane
itself is not suppressible under these --

JUSTI CE BREYER: | just wondered if you were
going to also say in ny exanple, which | could nake nore
realistic with nore tinme, which you don't want to give
me, the -- but -- that he uses the nanme, and as a result
gets all kinds of evidence in the form of drugs, murder
victims, whatever you want. Have you any doubt that
t hat woul d be suppressible?

MR. SHAH: | think the governnment could have
an argument that the fruits would not be suppressible.

JUSTI CE BREYER: They're\not suppressi bl e
sinply because you get them through a nanme? You break
into a house, get a nane; as a result of the nanme, you
know what crimnal enterprise to go to; as a result of
that crimnal enterprise going to, you get every
evi dence under the sun, absolute direct connection. And
you say that's not suppressible?

MR. SHAH: A coupl e of responses, Your
Honor. There is, first, already extensive deterrent
value from - -

JUSTI CE BREYER: Ckay, okay. | just wanted

to know the ultimte response.
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MR. SHAH: Ri ght.

JUSTI CE BREYER: Now assune it's the
opposite response. |If it's the opposite response, for
state of argunent, howis it any different whether he's
showered with drugs or showered with governnment records?

MR. SHAH: Okay. So | think nmy -- ny

response is that the fruits are not necessarily

suppressible in your -- in your hypothetical.

JUSTI CE BREYER: | know. | wanted you to
assune the opposite. | got -- you win if ny
hypot hetical -- if it's not even drugs, it's not even

governnment records. But if it is drugs, why isn't it
government records? This won't hurt you very nuch,
because often there will be an aIterﬁative source, but
suppose there isn't. Why are governnment records
different from drugs?

MR. SHAH. Right. Because the governnent
al ready possesses those records. Those records were
within the governnent's possession before any Fourth
Amendnment viol ation occurred. It would be depriving the
governnment of information it already had, and there is
no precedent within this Court's Fourth Amendnent
jurisprudence that would --

JUSTI CE ALITO.  Suppose they -- they -- they

break into the house with an axe, and they find out the
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name, they see this guy is Dagwood, and so they run that
t hrough their -- their database, and they find this is
the guy we've been looking for, for the |last 20 years.
He is responsible for all the drugs that conme into this
country, he's conmm tted nunerous acts of terrorism he's
a -- he's a serial killer, he's killed 50 people, we've
been chasing himforever, and so the -- the result would
be all that know edge, that this is Dagwood is the fruit

of the poisonous tree and nothing can be done about

Dagwood?

MR. SHAH: No, no, Your Honor. | want to be
very clear. M response is that that is not subject to
suppression. And -- and -- and even ny friend on the
ot her side conceded that if it were én -- an outstandi ng

arrest warrant such as in your hypothetical that would
| ead to of the name, even if the name were a fruit of an
illegal stop or search, that that arrest warrant would
still provide a basis to arrest the defendant and
prosecute the defendant.

Now, it may be that other fruits that are
di scovered in the home or statenents taken fromthe
def endant in the honme woul d be suppressed, but certainly
t he prosecution could proceed under the Ker-Frisbie
Rul e, and any preexisting evidence that this person was

an axe nmurderer or whatever el se evidence that the
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government had would certainly still be adm ssible in
t he prosecution for whatever.

JUSTI CE GI NSBURG. You nentioned sone --
before you finish, you -- you said a nane is not
suppressi ble, and that's because this Court held -- we
started out by saying the observation of the person that
dropped out of this case, so we're tal king only about
records, but the extraction of a nanme, you say that's
not suppressible, even though it was unlawfully
extracted because there were no reasonabl e suspicions
that this person did anything wong?

MR. SHAH. Yes -- yes, Your Honor, we would
say that a nane is different, that it's not
suppressi ble, and we would rely on tﬁe | anguage this
Court used in Lopez-Mendoza, which says the respondent's
body or identity is never suppressible, even if it's
obtained as a result of an illegal search, seizure or
I nterrogation.

We think name is -- is part and parcel of a
defendant's identity, and that it has a special status
within -- within the crimnal justice system

JUSTI CE KAGAN: M. Shah, how woul d you
t hi nk about this problen? Suppose the police start
st oppi ng people and rather than asking for your nane,

t hey take a bl ood sanple, they prick your finger, and
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t hen they take that bl ood and they |look in their very
extensi ve DNA dat abases, and they discover, oh, this is
a guy who, you know, did these various terrible things,
and start building cases. Wuld that be all right?

MR. SHAH:  Your Honor, | think other types
of biometric evidence that you suggest, for exanple, of
bl ood evidence, m ght well inplicate conpeting
considerations that would dictate a different result.
And | et me suggest a couple of the conpeting
considerations, why | think the Court doesn't need to
reach so far and say all sorts of biometric information
shoul d be treated the sane.

For -- for one -- for one thing, things |ike
a name or even a fingerprint, this Cﬁurt has said is not
a separate Fourth Amendnent event to acquire that. For
exanpl e, once soneone is detained, it's not also a
search to ask for their name or to take a fingerprint.

However, in your exanple, pricking soneone
with a needle to obtain their blood would be a separate
Fourth Amendnent event, because that would be a separate
I nvasion of their -- of their bodily integrity, privacy,
and that m ght warrant different considerations, since
there are two violations there. There m ght be a need
for greater deterrent.

| think the other sort of consideration that
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m ght be inplicated in -- in that type of hypothetical
I's that evidence unlike a nane or fingerprint, DNA
evi dence, for exanple, that you suggest, m ght provide
conpeting considerations in the sense that it could | ead
to other types of information that not -- that may not
be relevant to the crimnal justice system nedical
records, genetic information. |t may pose a specter of
ot her conpeting considerations that mght require a
di fferent bal ance in the end.

| think it would be premature for this Court
to weigh in one way or another as to whether that woul d
be appropriate. | think we would need a record and we
woul d want time to -- to -- to -- we would want that to
pl ay out and see -- and see what the\consequences wer e.
So | don't think the Court has to go that far. | think
the Court can limt it, as in this case, to nane,
fingerprints and other traditionally -- other
information traditionally used to identify a defendant.
Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, M. Shah.

Ms. Schwarz, you have 4 m nutes remaining.

REBUTTAL ARGUMENT OF KRI STI NA SCHWARZ
ON BEHALF OF THE PETI TI ONER
M5. SCHWARZ: | would first just like to

address Justice Breyer's concern about what the rule
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shoul d be, and -- excuse ne. So long as there's
sufficient causal relationship between the Fourth
Amendment violation and the |ater discovery of evidence,
this Court has expressed continued allegiance to this
rule. So in this case the reason why the DW records
are suppressible fruit is it fits that classic
definition.

VWhy are the observati ons suppressible when
the identity isn't? That's another issue that was
rai sed. The observations are -- again, they fit the
definition whereas the identity does -- does not fit
that. The Ker-Frisbie rule prevents a person hinself
from bei ng suppressible, but the elicitation of his nane
is sonething entirely separate. So {n ot her word, in
the Crews case a majority of the Court said that a -- a
person could not suppress their person or their face
frombeing in court; five of the justices said that; but
five justices said that the in-court identification
coul d under certain circunstances be suppressible. So
they drew a distinction between the person's body being
brought into court, which is not suppressible because of
the Ker-Frisbie rule, and then the evidentiary use of
the identity, the fact that the five of the justices
said that in certain circunstances not applicable in

that case, the in-court identification could be
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suppressi ble shows the distinction. And that's the
di stinction that has been -- is confusing about this
case, because the elicitation of his name is what led to
the DW records. But even if this Court found that the
elicitation of the nane was not sufficient or was
somehow rel ated to Ker-Frisbie and could not be
suppressible, the DW records directly flow fromthe
Fourth Amendnent viol ation here, fromthe Prouse
violation. And so it really doesn't really matter

Especially in light of the decision in Wren
to renove subjective notivations fromthe determ nations
of constitutional reasonabl eness in car stops, it's
essential to enforce what remains of notorists' core
Fourth Amendnent rights; and the Vﬁrén st andar ds j ust
must be enforced; otherw se these core Fourth Amendnent
values will be underm ned and police will be left free
to stop people on the roads with no objective basis and
check their 1D and status and do fishing expeditions
into this sea of data that will be linked to the police
conputers; and this would violate Prouse and Brown and
Hi i bel .

CHI EF JUSTI CE ROBERTS: And | suppose woul d
subject the police officers to liability, though, right?
In civil actions?

MS. SCHWARZ: Well, again, this is a classic
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case where there's a clear relationship, a causal
relationship, so this is the sort of case where this
Court has continued allegiance to application of the
exclusionary rule where the exclusionary rule is very
strong; and so why would the Court say that the second
sister of the exclusionary rule, in this circunstance
where there's sufficiently deliberate, that exclusion
woul d be neani ngful and sufficiently cul pable, that the
evi dence would be -- that application of the rule would
be worth the cost? In this situation there's no reason
t o abandon the exclusionary rule.

JUSTI CE SOTOMAYOR: Counsel, are you
agreeing with your adversary that you abandoned and are
not entitled to raise the suppressibflity of the
observati on?

MS. SCHWARZ: No. Well --

JUSTI CE SOTOVAYOR: And if you're not, in
what ways is it tied to the question presented about
identity, which is the issue you sought cert on?

MS. SCHWARZ: Right. | -- 1 have no qual s
i n ny adversary explaining that the question presented
was |imted because of the procedure, of the way the
trial court's decision was made. However if this Court
remanded the case, the question of whether the

observati ons were suppressible would be very nuch at
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pl ay.

JUSTI CE Gl NSBURG: \Why? Because when he
entered a guilty plea, you reserved only the question
concerning the notor vehicle records; you didn't reserve
any other questions.

MS. SCHWARZ: Well, but at the suppression
hearing, the -- the court would be free to consider all
of the suppressible fruit, including the -- the
statement that was made and the observations and al so
the DW records.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
The case is submtted.

(Wher eupon, at 12:04 p.n{, the case in the

above-entitled matter was submtted.)
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