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PROCEEDI NGS
(10: 05 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argument first this nmorning in Case 09-11328, Davis V.
Uni ted States.

M. Kerr.

ORAL ARGUMENT OF ORIN S. KERR
ON BEHALF OF THE PETI TI ONER

MR. KERR: Thank you, M. Chief Justice, and
may it please the Court:

This case raises the intersection of two
sim |l ar doctrines of the same vintage that point in
exactly opposite directions: The first, retroactivity;
and the second, the good faith excepfion. This Court
shoul d reverse and hold that the good faith exception
does not apply to reliance on precedent, and instead,

t hat should be governed by the retroactivity principles
of Giffith v. Kentucky.

| think it's helpful to start with
Li nkl etter v. Wal ker, the 1965 decision that introduced
the concept of retroactivity. Linkletter held that
Mapp v. Ohio, which had held that the exclusionary rule
applied to State violations of the Fourth Amendnent, is
not retroactive. The Linkletter decision was preni sed

on a sinple syllogism The exclusionary rule is about
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deterrence; a decision that postdates a search cannot
deter the police; and therefore, the exclusionary rule
shoul d not be avail able in cases before Mapp.

Linkletter's syllogismis the sane syll ogi sm
that the Court is attenpting -- that, sorry, the
governnment is attenpting to rely on in this case.
Hi story has shown that that syllogismis powerful in the
context of collateral review and habeas corpus
proceedi ngs, but it should not apply on direct review

It should not apply on direct review for two
basic reasons. First, because on direct review the
first case nust be treated |ike other cases on direct
review, the exclusionary rule nust be available in order
to protect the adversary process and\avoid advi sory
opi ni ons, which --

JUSTI CE SCALI A: Excuse nme. You lose ne in
t he argunent because it doesn't seemto nme that we -- if
we did apply the good faith rule, we would be denying
retroactive effect to the altered judgnent. It
continues to apply to matters beforehand, but it's a
totally different question whether, assumng it is
retroactive, the good faith exception to the
exclusionary rule applies. It's a -- it's a separate
question fromretroactivity, it seens to ne.

MR. KERR: | disagree, Justice Scalia.

4
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During the Linkletter period, the scope of the
exclusionary rule for the Fourth Amendnment was an
essential concern in a series of retroactivity cases,

Li nkl etter being the first, Desist v. United States
being the second. There were -- many of the Linkletter
era retroactivity cases were concerned with the Fourth
Amendnment excl usi onary rule.

JUSTI CE KENNEDY: Yes, but just to pursue
Justice Scalia's point: The good faith rule is itself a
rule that's intact, that's a precedent, that was on the
books, and the good faith rule qualifies the
exclusionary rule. So why aren't we just follow ng the
good faith rule here?

MR. KERR: The --

JUSTI CE KENNEDY: | nmean, there's nothing
retroactive or prospective about it. It's just -- it's
just applying the existing | aw.

MR. KERR: | disagree, Justice Kennedy.
It's not applying existing |aw, because the effect of
what is | abeled the good faith exception in this setting
Is actually to apply the prior decision; that is, to
have all of the substance and effect of a retroactivity
deci si on.

JUSTI CE KENNEDY: Well, that's an

application of -- that's a subset, it's one application,

5
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of the good faith rule, which is an overall principle.
But we're being faithful, under the government's view,
it seems to me, to the overall principle.

MR. KERR: | think the Court needs to take
away the | abels here. The governnment is using a | abel

of good faith for what is essentially a retroactivity

argument .

JUSTICE SCALIA: It's not a label at all.
You're -- we're not denying the application of the
altered rule to your client's conduct. It applies. But

t he question of whether, when it does apply, the good
faith disregard of it by a police officer nonethel ess
all ows the evidence to be admtted, it's a totally
different -- we're giving full retroéctive effect to
the -- to the change in the | aw.

MR. KERR: At the sanme time, Justice Scali a,
what ever rule is applied in this case would have to be
the sanme rule that applies in Gant itself, and w t hout
the incentive of counsel to argue in favor of the change
in the law, that would block clains by defense attorneys
to overturn the precedents of this Court.

CHI EF JUSTI CE ROBERTS: Well, M. Kerr, our
cases have tal ked about the deterrence inpact on police
conduct. It seens to nme you're trying to expand that

notion to cover incentives for defendants, and as |

6
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

read -- | guess it's Leon, in footnote 25, it says the
argunent that defendants will | ose their incentive to
litigate meritorious Fourth Amendnent clainms as a result
of a good faith exception is -- is unpersuasive.

MR. KERR: Leon, | think, raised a different
setting. It raised the question of reliance on errors
by a magi strate judge, which sinply does not inplicate
the concerns of retroactivity, which is this Court
changing its interpretation of the Fourth Amendnent. |
think that raises a distinct set of principles, as
Justice Harlan recognized in his dissent in Desist and
his separate opinion --

CHI EF JUSTI CE ROBERTS: Well, | think our --
our theory on the exclusionary rule écross t he board,

w t hout regard to the underlying substantive violation,
is that you | ook to deterrence of police conduct. And
here, | nmean -- | nmean, you agree the police did nothing
wrong in this case, don't you?

MR. KERR: Yes.

CHI EF JUSTI CE ROBERTS: So what inpact --
why do we want to deter them from doing what's right?

MR. KERR: Because it takes two branches of
governnment for the exclusionary rule to deter
constitutional violations. The Court has to properly

construe the Fourth Amendnent and the police need to

7
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then properly follow the Court's precedents. The Court
can't turn away fromthe role of this Court's precedents
in the enforcenent of the Fourth Amendment.

JUSTICE ALITO. Well, | understand your
argument with respect to decisions of this Court, and |
think that's your strongest argunment, but would you
concede that that argunent does not apply when the
precedent on which the police are relying is a decision
of one of the courts of appeals or a State supreme court
Fourth Amendnment deci sion?

In that situation, there will be plenty of
avenues for obtaining review of the correctness of those
decisions; isn't that right?

MR. KERR: Justice AIito; I think it depends
on what the good faith exception is. The governnent's
brief | think does not exactly articul ate what the
standard is that -- to which it would like to apply.

Even so, most Circuit Court decisions
interpreting the Fourth Amendnent are derivative of this
Court's decisions interpreting the Fourth Anmendnment.

And this case is a good exanple. The facts of this case
are quite simlar to the facts of Belton. The El eventh
Circuit had not actually expanded upon Belton; it had
merely had relatively routine applications of Belton.

JUSTICE ALITO Well, it applied its

8
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under st andi ng of Belton, which turned out to be
different fromthe understanding of the Arizona Suprene
Court in Gant and the understanding of at |east four
menbers of this Court when Gant got here.

MR. KERR: At the sane time, the Eleventh
Circuit's devel opnent of the |aw was -- went no further
than Belton itself, and this Court needs adversaries to
make forthright arguments to this Court which my
i nvol ve di stinguishing precedent and may invol ve
overturning precedent.

JUSTICE ALITO. If I could just conme back to
my question: Suppose you have a decision in one of the
courts of appeals that says certain conduct is permtted
under the Fourth Anmendnent, and the ﬁolice in that
circuit, Federal |aw enforcenment officers in that
circuit, follow that precedent.

Now, is -- will there not be plenty of
opportunities to review the correctness of that decision
because the issue nmay arise in other circuits where the
matter isn't settled?

MR. KERR: If this Court adopts a good faith
exception that is quite narrow and would not all ow an
officer in one circuit to reasonably rely on the clear
circuit court decisions of another circuit, that's

certainly a possibility. However, it's not clear as to
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why the Court woul d adopt such a narrow version of the
exception. The |anguage that the governnent proposes,
at | east, seens to be the | anguage of qualified

I mmunity; the notion of reasonable reliance on a

deci sion being believed to be |awful.

JUSTICE GINSBURG: M. Kerr, the line that
has been suggested by Justice Scalia and Justice
Kennedy, that is exactly the line that the El eventh
Circuit took; is it not the case?

| mean, Judge Kravitch said: Yes, the
Fourth Amendnment was violated, so to that extent we're
followng retroactivity precedent. But the renedy is
something different. That was exactly the line that she
took, wasn't it? \

MR. KERR: That's correct.

JUSTI CE GI NSBURG: And on your theory, |
mean, there's another question in this case; that is,
per haps this evidence would conme in under the inventory,
as a -- as a legitimte inventory search, and if the
Court decided that question, then -- then the question
you're arguing, the exclusionary rule question, would
have no practical consequences.

On your theory, the way you reasoned,
shouldn't the Court first decide was this a legitimte

i nventory search, and if so, then we never get to any
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excl usi onary rul e question?

MR. KERR: That issue, of course, has not
been briefed in this case. It would remain for the
El eventh Circuit to apply that in the event the Court
reverses.

At the same time, | wish to be clear that
' mnot arguing that the exclusionary rule is avail able
in every case when the Court overturns its precedent,
nmerely that it is a renedy in sone cases, and | think
it's actually a necessary cost.

CHI EF JUSTI CE ROBERTS: If I could just
foll ow up on Justice G nsburg's question. Wy did this
def endant have any incentive to bring his constitutional
claimif, as nmay or may not appear tdo i kely, the
I nventory search is going to result in the adm ssion of
the evi dence anyway?

It seens that your theory goes too far in
saying that defendants will never have an incentive to
bring a constitutional challenge if there's sonme other
ground on which the evidence m ght be admtted, and
that's never been our | aw.

MR. KERR: | agree that's never been the
Court's law, and | think there's an inportant
distinction to be made here. The distinction is between

an argunent that has a renote chance of success, and

11
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def endants will make those clains, and argunments that
have no chance of success, which is no --

CHI EF JUSTI CE ROBERTS: Well, it's often --
we do that. W take cases where you can bring a
constitutional challenge or a different chall enge al
the time, qualified immunity cases, you know, what was
the law and was it clearly established? Defendants
bring the qualified imunity cases all the tine even if
t hey have a tough case on whether it's clearly
established. Harm ess error cases, the underlying
viol ation, whether it's a harmess error, and the Court
can decide the case on either ground, but that doesn't
keep defendants from bringing the clains.

MR. KERR: But there's a\big di fference
bet ween a tough case and no case. The difficulty of the
governnment's claimis the defendant would know any
effort to challenge this Court's precedent cannot
logically lead to any relief. Either the defendant wl|
| ose on the nerits, if the Court upholds its precedent
or the defendant will | ose under the good faith
excepti on.

CHI EF JUSTI CE ROBERTS: So your incentive
argunent really only holds up when the ground on the
alternative ground is hopeless? Oherwi se we'll expect

t he defendants to bring a Fourth Amendnent cl ai m because

12
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

it's pretty easy to bring.

MR. KERR: Hopel ess neaning a zero percent
chance of likelihood. That's the difficulty of the
governnment's position, is that it --

JUSTI CE KAGAN: M. Kerr, let's say |'m
concerned about the kinds of issues that you're raise,
the incentives on defense counsel and also the oddity of
the Court deciding a case in which it's absolutely not
possible to grant a remedy. Wuldn't the solution to
that be not the rule that you are advocating, but
instead a nuch nmore limted rule which said that in that
case the exclusionary rule applied, but not in any other
case, not in any case on direct appeal?

MR. KERR: | think Justiée Harl an's answer
to that is persuasive, that it's inconsistent with basic
nornms of constitutional adjudication to treat the first
case differently fromother cases not on -- other cases
on direct review

JUSTI CE KAGAN: | guess, M. Kerr, |'m not
sure that that's right. Justice Harlan was talking
about constitutional rights at a period where, as the
Chi ef Justice said, the exclusionary rule was viewed as
part of the constitutional right. But if this Court
doesn't view the exclusionary rule that way any nore, if

it views the exclusionary rule as sinply a prophylactic
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rule which gives a particular defendant a windfall in
order to gain systemc effects, system c benefits, why
would we do it any nore broadly than we woul d need to do
It? And we would just say: Look, we understand your
point that this would very nmuch change the incentives
for defense counsel. W understand your point that it's
kind of, | don't know, maybe inconsistent with Article
1l to take a case in which there was absolutely no
chance of relief being granted, but we can deal wth
those issues sinply by saying that in your case you get
relief, but not in any other.

MR. KERR: Justice Kagan, that was the
preci se prem se of the Linkletter reginme. The idea of
t he exclusionary rule as a judge-creéted remedy, the
I dea of the exclusionary rule as not being a personal
right, that actually was the prem se of Linkletter. So
to go back to sonething that resenbles that regine in
substance, even if with a newlabel. | think is ill-
advised in light of the history of the Linkletter era,
and the Court's struggles to try to articulate a
consi stent standard that can treat the first case and
ot her cases simlarly.

| think Desist was a Fourth Amendnent case,
Peltier also a Fourth Amendnent case, Peltier also a

Fourth Amendnent case. The governnent's proposal is

14
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essentially a return to Peltier with a difference. |If
the Court wants to treat the first case differently than
| ater cases, it is essentially recreating Peltier.

JUSTICE ALITO Wth respect to the
I ncentives that you're tal king about, is there really
much di fference between what would apply in a case |like
this and what already applies in cases that fall under
Krull ? Suppose Congress enacts a statute that
aut hori zes a search under particular circunstances, as
it did, as was the case in Al neida-Sanchez. Now, under
Krull nobody is going to be able to, and no one who is
subjected to a search under that statute is going to be
able, to challenge, to obtain suppression, unless you
can say that a reasonable |aw enforcénent of ficer
coul dn't have thought that this statute which was
enacted by Congress and signed by the President was a
correct interpretation of the Fourth Amendnent.

Now, maybe there'll be a few cases |ike
that, but in the great majority, the vast mpjority of
cases, the person will not be able to nmount such a
chall enge. So what is the difference between the
situation here and the situation that the Court already
approved in Krull?

MR. KERR: | think there are two

di fferences. One is that there is a substanti al
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difference fromthe standpoint of a defendant or defense
attorney between a renote chance of success in a |egal
claimand no chance of success on a legal claim Krul

| eaves open the possibility -- and it nmay be renote, but
nonet hel ess a possibility -- of relief if the defendant
can persuade a court that a reasonable officer would
have known in light of this Court's precedent that the
statute all owed unconstitutional searches.

JUSTICE ALITO Well, we could |eave that
open here. W could say that there's no good faith
immunity if a reasonable officer couldn't have believed
that a prior decision of this Court was a correct
interpretation of the Fourth Amendnent. Maybe that
sounds strange only because we have é hi gher opini on of
oursel ves than we do of the Congress and the President.

MR. KERR: And yet | think your -- your
hypot heti cal, your suggestion that perhaps the Court
coul d adopt that standard, shows the difficulty of
trying to craft a good faith exception that ends up
runni ng up against the Linkletter problem This is
exactly the issue the Court struggled with during the
Li nkl etter era that Justice Harlan --

JUSTI CE G NSBURG: Essentially, is your
argunment essentially that we should distinguish never,

whi ch woul d be this case if your position is not right,
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and hardly ever. Is that --

MR. KERR: That's correct. \Were the rule
is never, defendants are unlikely to make any sort of
claim and this Court would be denied the opportunity to
review its own precedents, and that's an essential role

of this Court's decisions in the Fourth Amendnent

setting.

JUSTI CE KENNEDY: Well, you m ght respond
t hat the governnent's going to say, well, there's Nbnel
that's in their brief, and you'll probably say that

that's a weak substitute for a crimnal defense
attorney's doing it in the trial itself.

MR. KERR: It is a weak substitute. There's
been no case that |I'm aware of at Ieést i nvol vi ng
liability against a nunicipality seeking |law reform
It's because the Court has rejected the notion of
muni ci pal liability as being based on respondeat
superior.

JUSTI CE KENNEDY: Suppose we were concerned
with the costs of your rule in the sense that Gant does
have some exception for the safety of the officers, and
| think you can read the case if there's sone genera
saf ety considerations for not securing the car in a
nei ghbor hood rather than leave it by itself. [If we

adopted your rule, the prosecution in all those cases
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woul d not have had the opportunity to nake those
addi ti onal defenses or those -- to advance those
additional justifications for the search. Maybe you'l
say, well, I"'mjust trying to resurrect Linkletter.

MR. KERR: | disagree. Just to explain,
Justice Kennedy, ny rule would be to retain the existing
practice of this Court. |'m suggesting no changes in
the practice of this Court, and that is when the Court
recogni zed the need to overturn Belton or at |least to
substantially change Belton in the Gant case, the Court,
Justice Alito in his dissent, recognized that there were
costs along with that and that led to review of cases in
the |l ower courts. In many of those | ower court
deci sions, the |lower courts held thaf the searches were
nonet hel ess constitutional under Gant, and that was
absolutely proper. 1In those situations there is no
constitutional violation, no one goes --

JUSTI CE KENNEDY: Well, those cases were
pending. | was concerned with cases that were closed, |
suppose.

MR. KERR: In the closed cases, |I'mnot in
any way challenging the traditional rule of Teague v.
Layne and Stone v. Powell that the new rule is not
avail able. As soon as the conviction is final, the door

is closed and no defendant can seek revi ew. This is
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only about direct review and the initial case in which
the rule is announced, and that's why | think it raises
a special set of jurisprudential problens because it

I nplicates this Court's need to avoid advi sory opinions
and to avoid what woul d anmbunt to a one-way street.
Under the governnent's proposed rul es, proposed rule,
def endants would have a |limted ability to chall enge
precedents that construe the Fourth Amendnment too
narrow y, but of course of governnent would be free in
any case to challenge precedents that the governnment
bel i eves construes the Fourth Amendment too broadly.
The concern is that over tinme that would lead to an
asymmetry in the Court's outcones, not as a result of

t he nmeasured judgnents of this Cburt; but rather as a
result of the incentives on counsel, and the Court
should strive to avoid that sort of result.

CHI EF JUSTI CE ROBERTS: You're asking us for
an exception to our general approach, assum ng the
general approach is not the one you succeed, for, as you
put it, cases where there's zero possibility of success,
whil e all owi ng application of the good faith precedent,
even if the chances of success are renote.

Is it really worth the candle to have
litigation over whether it was a difference between zero

chance and renote chance, as opposed to continuing to
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apply the good faith rule across the board?

MR. KERR: Just to be clear, the Court has
not applied the good faith exception in this setting.
The governnent is arguing for an expansion of the good
faith exception into territory which has traditionally
been thought to be the reginme of retroactivity.

CHI EF JUSTI CE ROBERTS: | understand your
position on that. Now, getting to ny question, is it
really worth it for us to have litigation over the
difference between zero and renote in determ ni ng what
rule we should apply in this case?

MR. KERR: | don't foresee litigation on
t hat point because, at |east as | understand the
governnment's rule, as soon as a defeﬁdant utters the

phrase "This court should overturn its precedent,"” then
the good faith exception would automatically apply.
That's at | east how | understand the government's
proposed rule. So it would be up to this Court to craft
exactly what the standard would be, but if the standard
I's broad enough such that upon asking for --

CHI EF JUSTI CE ROBERTS: Mbst | awyers don't
take that position. Mst |awers would argue the
Court's precedents should be overturned and, if not,

here's why our case is different. And we would still be

requi red under your theory to look if that second

20
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argument has zero chance or only a renote chance.

MR. KERR: In that circunstance | think the
Court would be forced with issuing what -- forced to
I ssue what may anpunt to an advi sory opi nion.

CHI EF JUSTI CE ROBERTS: And it seens to
me -- | nmean, in terns of the incentives on the defense
counsel, it would be an odd defense | awer who i s going
to say you shoul d consider argunent A because nmy second
argument has got zero chance of succeedi ng.

MR. KERR: | think the incentive on defense
counsel, if the governnment's rule is adopted, is to
never argue that cases should be overturned, and instead
make not terribly candid argunents to this Court that
every case is distinguishable. \

JUSTI CE SCALIA: M. Kerr, |'ve been on the
bench 30 years or so now. | have never, never heard
counsel come before the court and say that we should
overrule a case without making the argunent: The facts
of this case are not within the prior decision anyway.
It just doesn't happen.

MR. KERR: Katz v. United States is perhaps
a case worth focusing on, where the Court overturned the
rule of Goldman and O nstead that w retappi ng does not
i mplicate the Fourth Amendnent. Katz's brief to this

Court argued that the Gol dman- QO nstead regi me had -- was
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no | onger applicable, had been inplicitly overturned by
prior cases, and then said if it has not been inplicitly
overturned, it must be overruled. There was no attenpt
to try to distinguish the facts of the Katz case from

t he Gol dman- A nstead regi ne.

JUSTI CE SCALI A: There was still not the
argunent you should overrule the prior case, period,
with no effort to show why you could cone out that way
wi t hout overruling the prior cases. | just don't
know - -

MR. KERR: Those argunents, | agree, Justice

Scalia, are rare. At the sane tine they are inportant

arguments. It is an -- it is an alternative argunment --
JUSTI CE SCALI A: |I'm saying they're
nonexi stent. |'mnot saying they're rare.

CHI EF JUSTI CE ROBERTS: The difference
bet ween zero and renmote.

(Laughter.)

MR. KERR: Nonet hel ess, the incentive on
counsel under the governnent's rule would be not to ever
make the claimthat a precedent should be overturned.
And the Court needs that argunment to be made in
appropriate cases so the Court can enter decisions and
consi der the bal ance of the considerations

appropriately. It has done so under the current
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practice, and that is really as a result of Giffith v.
Kent ucky, which applies not only -- allows the
exclusionary rule to be available in the first case, but
I n other cases on direct review

If there are no further questions, | would
like to reserve the bal ance of my tine.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Dreeben.

ORAL ARGUMENT OF M CHAEL R. DREEBEN
ON BEHALF OF THE RESPONDENT

MR. DREEBEN. M. Chief Justice, and may it
pl ease the Court:

Because the exclusionary rule has severe
consequences for the truth-seeking fdnction of a
crimnal trial, this Court has restricted its
application to those situations in which it's necessary
to further the deterrent purpose of the exclusionary
rule, nanely to shape police conduct.

The Court has repeatedly rejected efforts to
expand the exclusionary rule to serve other purposes,
such as schooling judges who issue warrants on the need
to respect the Fourth Amendnent, rem nding | egislatures
about their obligations under the Fourth Amendnent, and
for other purposes such as to preserve judicial
integrity.
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JUSTI CE G NSBURG M . Dreeben, what about

Gant itself? Gant severely qualified Belton.

t here have been a suppression remedy for Gant,

Shoul d

as

Justice Kagan suggested, the very case that changes the

| aw?
MR. DREEBEN:. Justice G nsburg, |et
two responses to that. First of all, the rule

El eventh Circuit adopted in this case, and that

me give
that the

is the

only rule before the Court, involves a situation in

whi ch there is binding appell ant precedent that

instructs the officer, tells the officer, what you're

about to do conplies with the Fourth Amendnent.

The state of the law in Arizona woul d not

necessarily have risen to that level, in |ight

di ssonance in that court's opinions, in the Ari

of the

Zona

Suprenme Court opinions, about the reach and scope of

Bel t on.

So the question about whether the rule that

we're urging here would have applied in Arizona is a

separate question fromthe one that the El event

resol ved.

h Crcuit

JUSTI CE Gl NSBURG: And how woul d you answer

it? Was Gant purely prospective or did Gant it
t he exclusionary rul e?

MR. DREEBEN: Gant obtained relief.

24
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Court granted certiorari in Gant limted to the Fourth
Amendnment question, and Arizona never raised any good
faith exception to the exclusionary rule in that case,
so the Court did not address the good faith issue.

JUSTI CE Gl NSBURG.  Suppose -- suppose it had
been raised?

MR. DREEBEN: The | ogic of our position
woul d be that, to the extent that Gant was seeking
Belton to be overruled, he would not be able to inpugn
the actions of the officers who relied onit. To the
extent that he was doing what he actually did do and
which this Court's opinion in Gant accepted, which is to
say that the Gant opinion, that the Belton opinion did
not resolve the fact pattern in Gant; he woul d not be
automatically governed by the good faith exception. And
as a result, Gant is really the best illustration of how
unusual it is for a lawer to conme to this Court and
say, please outright overrule a Fourth Amendnent
deci si on.

JUSTI CE KAGAN. M. Dreeben, do you think
that if a lawer did that, if a |lawer filed a cert
petition and said you should overturn the follow ng
Fourth Amendnent precedent, and that was all that was in
the cert petition, would we be able to grant that cert

petition knowi ng that there was no possibility of relief
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for that petitioner?

MR. DREEBEN: Yes, Justice Kagan, | believe
the Court could grant that petition, although it's
highly likely that any crim nal defendant who filed it
woul d couple it with a claimthat this Court shoul d
either reverse, nodify, or limt any holding that cane
out .

JUSTI CE KAGAN: But you think that we would
have appropriate Article 11l authority to decide that
gquestion w thout any hope of relief?

MR. DREEBEN: Certainly the Court would have
Article Il authority, because it's always free to
limt, nmodify or abrogate one of its precedents,

i ncluding a holding, if one issued ffon1this deci si on,
that the good faith rule applies when the Court
overrules its decision.

Litigants can all the time be faced with
| npossi bl e argunments under existing precedent, but that
doesn't preclude this Court's Article Ill jurisdiction
to adjudicate challenges to that precedent. That's
I ndeed the very prem se of Petitioner's argunent.

JUSTI CE SCALI A: | assune if Petitioner says
we should be able to overrule our prior substantive
precedent, he should also logically say that we shoul d

be able to overrule our prior precedent regarding the
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exclusionary rule. So that whenever sonebody wants to
come up here to challenge prior precedent, he can just
say: You know, Your Honors, we're asking you to
overrule two cases: The first one, the substantive rule
of Fourth Amendnment | aw, and secondly, whether that --

t hat change in | aw can govern the action of the

policeman who didn't realize that the aw was going to

be changed.

MR. DREEBEN:. That's correct, Justice
Scalia, and I think it illustrates why there is no
Article Il'l inpedinment. Now, this Court may

prudentially be reluctant to take a case in which it
knows that its resolution of the Fourth Amendnent issue
woul d not dictate a reversal of the fudgnent, even if

t he Fourth Amendnment issue went in favor of the
defendant, but it is not that dissimlar fromthe
situation in qualified imunity, when there is no | aw on
t he books that governs an issue and a petitioner asks
the Court to resolve the Fourth Amendment issue.

JUSTI CE SCALIA: And if he asks for the
doubl e overruling that | just suggested, | guess there's
some chance that the Court would do it?

MR. DREEBEN: It would be renote, but not
zero.

(Laughter.)
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JUSTI CE SOTOVAYOR: You've just raised the
question of qualified imunity and the simlarities.
There is one problemthat | have with the reginme that
you are suggesting, which is that because laws differ
anong circuits, now we've created a regi ne where we say
if the law was clear or if there was |law on this issue
In your circuit, and the police officer relied on it,

t he exclusionary rule won't apply; but if the [ aw was
uncertain or not clear in another circuit, then the
exclusionary rul e does apply.

There's sonething illogical about permtting
that kind of difference to control the outcome of
suppression. Are you through the back door trying to
get in a qualified inmmunity thing? {f any police
of ficer has a reasonabl e cause to believe their conduct
didn't violate the Constitution, then no suppression?
That is what it sounds like your brief is ultimately
suggesti ng.

MR. DREEBEN: Well, Justice Sotomayor, we're
not kind -- trying to come in through the back door with
qualified immunity as a standard in this case. If we
ever were to urge that, it would be through the front
door. We would make the argunment overtly.

This case doesn't involve that issue. Judge

Kravitch's opinion for the Eleventh Circuit very
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carefully distinguished between cases in which governing
precedent instructed the officers, your conduct is

| awful if you do this, fromcases in which the lawis
uncl ear and there is no governing precedent.

JUSTI CE SOTOVAYOR: So there's no value in
your mnd to the fact, as your adversary is saying -- |
don't -- I haven't found one case previously by this
Court where it has applied the good faith exception to
the finding by the Court of a Fourth Amendnent
violation. Have you? |It's never been done in any case,
correct?

MR. DREEBEN. Not directly under the
exclusionary rule. United States v. Peltier considered
the factors that now go into the good faith exception
under the rubric of then-prevailing retroactivity |aw.

JUSTI CE SOTOVAYOR: Wel |, what we're doing
is sort of -- your adversary is right, we're returning
to Linkletter, aren't we? W're sort of saying it's
going to apply, the exclusionary rule is going to apply
I n some cases, but not all.

MR. DREEBEN: Not returning to Linkletter,
Justice Sotomayor, because Linkletter was an
across-the-board rule that said that this Court had the
authority to render --

JUSTI CE SOTOVAYOR: |'mtal king about what
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happened before then.

MR. DREEBEN: Before --

JUSTI CE SOTOVAYOR: We're going to have the
excl usionary rule apply sonmetines but not other tines.

MR. DREEBEN: That's true, but that's a
direct consequence of the logic of the good faith
exception itself; and the considerations that had
informed this Court's retroactivity jurisprudence in the
Pel tier decision were taken out of the | aw of
retroactivity when the Court decided Giffith v.

Kent ucky; but those sane consi derations becane rel evant
to the good faith exception, which is tied to the
gquestion of whether there is a need to deter police

m sconduct because the police have d{sregarded t he
governing | aw.

JUSTI CE BREYER: Is there -- is there
anything to be said for sinmplicity? The normal rule is
when the police violate the Fourth Amendnent you excl ude
the evidence. That's the rule. Then there are sone
exceptions, good faith, et cetera. But that's the
normal rule.

You have a new law in this Court. The new
| aw says, now this is a violation; we didn't previously
think it is, but it is; and that applies to the case in

front us and to other cases on direct appeal. The
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reason that's sinple is that's what we've al ways done.
And sonmebody says let's make an exception here, bring in
t he exception, good faith, and we say no. Why? Not
because any of the policy argunents are wong, but just
because, as this last 40 m nutes denonstrates, once we
do that it's so conplicated, only 14 people are going to

understand it and they're not going to understand it,

ei t her.

MR. DREEBEN:. Well, Justice Breyer, | think
ni ne of the people who will understand it are on this
Court .

JUSTI CE BREYER: That's very optim stic.

(Laughter.)

MR. DREEBEN. |'m an opt{nist.

JUSTICE GINSBURG: | don't think that --

JUSTICE SCALIA: | don't think it's so
conplicated, counsel. Don't worry about it.

(Laughter.)

MR. DREEBEN: The principle is very
straightforward. The principle is that the exclusionary
rule applies only when it can deter police m sconduct.
When police rely on a warrant issued by a nagistrate, a
statute or a judicial decision issued by a court of
appeal s that governs their conduct, they are not making

a deci sion about what the Fourth Amendment requires.
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They are following a different actor in the system and
this Court has held that there is no deterrent value to
suppress evidence with an inmportant cost to the

trut h-seeking function of the crimnal trial, which is
why, even if it makes for a sinpler rule, the Court does
not automatically suppress evidence just to achieve
sinplicity. It does --

JUSTI CE SCALI A:  Actually, why don't we just
abolish the exclusionary rule? That would be really
sinple. \Whatever evidence tends to prove the truth
cones in. That would be a very sinple systemif we're
| ooking for just sinplicity, wouldn't it?

MR. DREEBEN: It would be an extrenely
sinpl e system \

JUSTI CE SCALI A: You're not proposing that,

t hough?

MR. DREEBEN: Not in this case, because this
case represents only an application of existing doctrine
in the Court with respect to the purposes of the
excl usionary rule.

JUSTI CE KENNEDY: There is sonething ironic
i n your position that the defendant who lives in the
circuit that is nost clearly wong is treated worst.

MR. DREEBEN: The defendant in these cases

is not the object of the Court's protection. | think,
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as Justice Kagan's question nmade clear, the exclusionary
rule is not a personal individual right. 1It's not a
constitutional right at all. It is a remedy that this
Court has devised, not to protect the defendant's

i nterests as such. The Fourth Amendnent viol ation has
happened out of court. It cannot be repaired. The

pur pose of the exclusionary rule is to deter future
conduct by other counterparts of that police officer or
the police officer hinself, so that when he confronts
the situation in the future he will be nore solicitous
of Fourth Amendment rights.

JUSTI CE SOTOVAYOR: Well, if there's a
circuit split, how do we encourage police officers to be
careful about the Fourth Amendnent ? \There's a
presunption sonehow that because a circuit precedent
exists that says it's okay to do this, that police
officers have to do this. | don't necessarily believe
that. |If there's a circuit split and a police officer
knows that other circuits are saying this is
unconstitutional, why are we taking away the deterrent
effect of having thoughts occur to the officer about
t hi nki ng t hrough whether there's a better way and a
| egal way to do things?

Wth respect to the Fourth Amendnent, we've

built -- your adversary is right, we've built in so many

33
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

exceptions, and including in this case the inventory
search, that the officers have many different ways of
doi ng things than nerely doing what this particular
court thought was legal or this circuit. So |I guess ny
gquestion is, when there's a circuit split, why are we,
as Justice Kennedy is saying, giving protection to the
circuit that's plain wrong and to the officer who chose
to follow that advice?

MR. DREEBEN:. Justice Sotomayor, we don't
expect police officers to attenpt to define the content
of the Fourth Amendnent on their own. They are

reci pients of the status of the law fromthe courts that

govern their activities; training prograns will be
instituted based on that law. |'msure that careful
training prograns will advise officers that there may be

sone legal risk if there's a circuit split, and that a
decision may ultimtely be reversed; but we don't expect
police departnents to try to nmake the Fourth Amendnent
decision on their owm. And there's sonme sound --

JUSTI CE SOTOVAYOR: But they're going to be
protected -- they're going to be protected fromthat --

MR. DREEBEN: Well --

JUSTI CE SOTOVAYOR: -- neaning they're going
to get qualified imunity fromany personal liability.

MR. DREEBEN: Yes, but the reason that the
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Fourth Amendnent bal ance has been struck in any given
way in a particular court is because that is felt to be
the reasonable way for officers to operate. In other
words - -

JUSTI CE SCALI A: | assune that an officer
when he goes out to do his job does not have primarily
in mnd not to get sued, but | think primarily in m nd
he wants to arrest sonebody in such a manner that the
person can be convicted of the crine that he's done,

right?

MR. DREEBEN:. Justice Scalia, that's exactly

right. The officers are seeking to protect the public
I nterest, and by not taking advantage of decisions in
their circuits that explain that cerfain behavior is
reasonabl e, they can be putting the public interest at
risk by relinquishing procedures that have been held to
conply with the Fourth Anendnment and yet allow the
police to solve crime or to arrest suspects.

Now, there's been a |lot of discussion in
Petitioner's argunent about the need to provide an
I ncentive to counsel to raise Fourth Amendnent
chal l enges to existing precedent. | think it's useful
at the outset to look a little bit enpirically at that
guestion, because some nenbers of the Court have

expressed concern about that possibility.
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From as best as | can tell, this Court has
not overruled one of its Fourth Anmendment precedents in
a manner that favored defendants' interests since 1969.
Despite whatever incentives may have existed as a result
of the exclusionary rule, defendants will typically
understand that stare decisis is the normal course that
this Court follows, and as a result, they are highly
likely to structure their argunments in a manner that
wll seek to distinguish, limt, or underm ne a
precedent rather than calling for its outright
overruling.

JUSTICE ALITO. Well, particularly in |ight
of that, what is wwong with the suggestion that Justice
Kagan rai sed in one of her questions\about retaining an
exception to the good faith exception for the situation,
for the defendant whose case cones up here and results
in the overruling of one of this Court's precedents?

The Court invented the exclusionary rule.
The Court invented the good faith exception to the
exclusionary rule. |Is there anything to prevent the
Court frominventing a new exception to the exception to
t he exclusionary rule?

MR. DREEBEN: No, Justice Alito, there is
nothing to prevent this Court frominventing that

exception. That exception would serve the purpose of
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encouraging litigants to ask the Court to overrule its
deci sions and thereby to receive a benefit when they do
so. If it's limted to the first individual who
actually succeeds in that endeavor, it would limt the
costs of the exclusionary rule, which, after all, result
in the exclusion of reliable probative evidence of guilt
In every case where it's applied.

And the Court could tailor the exclusionary
rule in that manner. If it did so, it would certainly
mnimze the costs, and it would represent the |east
amount of intrusion on the purposes of the exclusionary
rule. But | would caution the Court in this respect.

If the Court were to adopt another purpose for the
excl usionary rule, nanmely creating iﬁcentives for
counsel to challenge existing precedent, that w ||
represent a substantial departure fromthis Court's
consi stent holdings that the only function of the
exclusionary rule is to deter police m sconduct, and
once the Court has acknow edged that an additi onal
exception to the exclusionary rule is justified, even if
in these rare situations, it will create pressure for
litigants to urge that additional policy interests of
the adm nistration of justice would be served if the
Court would create yet another exception.

JUSTI CE SCALI A: | don't think we'd | ook
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particularly good, either, do you? | nean, if.

We had one case raising a Fourth Amendnment
gquestion, and let's say six others who raise -- that
rai se the sanme question, what would we do? W would
grant the first and hold the second? No use to hold the
second, because they're going to | ose anyway, right?

MR. DREEBEN: Yes.

JUSTI CE SCALI A: So | guess we would -- we
woul d just grant the first and deny all the rest, even
t hough they're raising the sanme issue?

MR. DREEBEN: | think the strongest argunent
agai nst - -

JUSTI CE SCALIA: It doesn't snell very good.

MR. DREEBEN: -- the proéosal, Justice
Scalia, would be an appearance of arbitrariness in the
Court's actions.

JUSTI CE BREYER: So that's why, isn't it --
that's why the normal rule has been that the person
litigating the case gets the advantage of the new rul e,
as do ot her people whose initial appeals are not final,
and there we are. That's a rule existing, | guess, for
a long tinme. | guess these other people have to have
rai sed the question in their case. They have to have
asked for it. They can't -- they have to follow nornal

rul es. Has t hat caused havoc, or has that caused
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things -- the legal system even before --

MR. DREEBEN: Justice Breyer, it hasn't
caused havoc, for several reasons. One is it's
extraordinarily rare for this Court to overrule its own
Fourth Amendnment precedent. |It's apparently equally
rare, or alnost equally rare, for the courts of appeals
to overrule their precedent and adopt a nore
def endant-friendly Fourth Amendnent rule.

| cannot claimto have done an exhaustive
survey of all of the courts of appeals decisions that
possi bly overrul ed Fourth Amendnment hol di ngs, but the
results of ny research disclose only one case in which a
court of appeals overruled its precedent to favor a
def endant, and that occurred in 1987\in the Fifth
Circuit, and the Fifth Crcuit adopted a good faith
exception precisely |like the one that the government is
urging the court to adopt today and declined to suppress
the evidence for that reason. No other circuit has
apparently confronted the question of whether overruling

a decision triggers the good faith exception.

JUSTI CE BREYER: | woul d have thought it was
nore for this Court, actually, anyway. | don't know if
It has to be the words "overruling.” M recollection
was: Has the Court created a new rule of law? | think

it goes back to Cardozo, Sunburst or sonething, that if
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the Court creates a new rule of law, then does it apply
prospective, retroactively? And the worked-out position
was it applies retroactively, but to the litigant and to
t hose whose appeals are not final if they raised it.

MR. DREEBEN: Yes, Justice Breyer.

JUSTI CE BREYER: And you want to change
that, it seens to ne.

MR. DREEBEN. No. That is the retroactivity
guestion, and the retroactivity question is --

JUSTI CE BREYER: You're hiving off the --

t he suppression. | understand.

MR. DREEBEN:. This Court has acknow edged
that the exclusionary rule is not an individual right,
it's a remedy. It doesn't involve aﬁy vi ol ation of
constitutional rights of the defendant. It's a renedy
that this Court devised after finding a Fourth
Amendnent .

And | think, as Justice G nsburg pointed
out, in Judge Kravitch's opinion for the Eleventh
Circuit, Judge Kravitch acknow edged that Gant is the
| aw; the search in that case was unconstitutional. The
next question is an entirely separate issue of renedy,
and that renedy issue is governed by this Court's good
faith precedents. The rarity with which courts of

appeal s have confronted this sinply reflects the fact
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that, even without the lack of incentive that Petitioner
says will result if the Court agrees with the governnent
t oday, hol dings that overrule Fourth Amendnent deci sions
squarely and favor defendants do not occur all that

of ten.

JUSTI CE Gl NSBURG:. Were we right that --
there were several cases that were TBR d in |light of
Gant. Maybe sonme of them shouldn't have been TBR' d
under your theory.

MR. DREEBEN: Well, Justice G nsburg, before
the litigation that occurred in the wake of Gant, there
was only one precedent on the books in any circuit that
" maware of that had applied the -- in the Federal
system -- that had applied a good fa{th rule to overrule
judicial decisions. That was United States v. Jackson
in the Fifth Circuit. |It's cited in the Eleventh
Circuit's opinion in this case. It happened in 1987.

So |l think it's fair to say that prosecutors
and governnment officials were not raising good faith
exclusionary rule argunents in the cases that were held
for Gant. | don't believe that the United States had
done so, and as a result, it was perfectly |ogical and
I n accordance with this Court's normal practice to
grant, vacate, and remand those cases for further

consi derati on under Gant.
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But in the wake of Gant, courts began to
think of the logic of Leon and Krull and this Court's
recent decision in Herring v. United States and attenpt
to apply the | ogic of those decisions to a circunstance
in which a police officer relies on a binding and
governi ng appel |l ate precedent, and they concl uded t hat
courts that announce precedents have every reason to
expect that litigants will rely on them and that police
officers will rely on them Therefore, there is no
deterrent purpose to be served by suppressing the
evidence. |It's all cost.

And the cost would be that individuals whose
convi ctions have been obtai ned based on evi dence that
was sei zed in reasonabl e good faith feliance on exi sting
appel l ate precedent will now be able to overturn their
convictions, and that's a heavy cost to the
adm nistration of justice. It's why the exclusionary
rul e has been confined to particul arized circunstances
where it's thought that it will actually achieve a
benefit, and it has not been expanded beyond those
pur poses.

So given that litigants, crin na
def endants, have a trenendous incentive to chall enge
their convictions and to try to navigate around

precedents while simultaneously show ng that those
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precedents nmay have underlying material flaws, this
Court is highly unlikely to be deprived of cases in
which litigants attenpt to undern ne precedents w thout
actually calling for their overruling. That is what
happened, for exanple, in Batson v. Kentucky, where the
Petitioner in that case did not want to head-on confront
Swai n v. Alabama and ask for its overruling, and as a
result asserted that racially discrimnatory perenptory
chal l enges were invalid under the Sixth Amendnent,

rat her than the Equal Protection Clause. This Court got
t he case and concluded that the proper analysis was the
Equal Protection Clause and it accordingly overrul ed
Swain in relevant part.

So it's highly unlikely fhat if, in fact, a
precedent of this Court is beginning to fray around the
edges and justices of this Court have witten
concurrences or dissents that explain that they no
| onger believe that the logic of that is sound,
litigants will exploit those statenments in an effort to
narrow the precedent and ultimtely expose its flaws, so
that if this Court determnes it can overrule the
precedent, and it can do so even if the exclusionary
remedy will not follow

JUSTICE ALITGO Wuld the rule that you're

arguing for apply only in the situation where there is a
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bi ndi ng precedent that affirmatively approves a
particular police practice, or would it also apply in
the situation in which there is sinply absolutely
not hi ng on the books that prohibits the police practice,
so that a reasonable officer wouldn't have any reason to
think that the practice was unconstitutional ?

MR. DREEBEN:. This case, Justice Alito, only
i nvol ves the exanpl e of binding appell ate precedent, and
Judge Kravitch's opinion for the Eleventh Circuit
di stingui shed between the two situations. |In the
situation in which there is no precedent, such that an
of ficer would not be instructed that his conduct is
affirmatively unconstitutional, qualified immunity
applies, and there would be argunenté that there is
nothing to deter if an officer acts within that enpty
space.

But there is a countervailing argunent, and
t he countervailing argunent, which Judge Kravitch tal ked
about in the Eleventh Circuit, opinion, would be that
when there's no | aw on the books courts should give
officers to -- an incentive to act in favor of the nore
constitutionally protective manner, rather than taking a
flier on what m ght turn out to be unconstitutional.

JUSTI CE GI NSBURG. She did say that if there

is anmbiguity, then the police nmust err on the side of
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not searching. Do you think that that's -- do you
accept that?

MR. DREEBEN:. No, Justice G nsburg, | would
not submt to the Court that the United States
necessarily agrees with that. | think that this case
doesn't involve that problemand, as | said, there are
contrary argunents that could be advanced based on this
Court's description in Herring of the purpose of the
exclusionary rule to reach conduct that is either
reckl ess or intentional or at the |east systematically
negl i gent.

And, so, some day this Court may have to
confront whether the narrow limtation that Judge
Kravitch adapted -- adopted in her oﬁinion is the
correct rule of |aw versus a broader view that exclusion
is only appropriate when the officers have engaged in
truly cul pable conduct. But that's not a bridge that
the Court needs to cross in this case. |It's not an
argument that the United States is advancing for
affirmance of the judgnent.

Thi s judgnent can be affirnmed sinply by
hol di ng that the syllogismthat the court of appeals
adopted that, absent a deterrent purpose there is no
basis for exclusion, there is no deterrent purpose here,

that's sufficient to resolve this case and the Court can
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| eave for another day, if it agrees with that
proposi tion, whether the exclusionary rule should have
any broader exception for good faith behavior.

If the Court has no further questions --

CHI EF JUSTI CE ROBERTS: Thank you,
M . Dreeben.

M. Kerr, you have 6 m nutes.

REBUTTAL ARGUMENT OF ORIN S. KERR

ON BEHALF OF THE PETI TI ONER

MR. KERR: Thank you.

| would like to start with the costs -- or
return to the costs here of the exclusionary rule.
First, the plain error doctrine is going to |largely
address the concerns that the governﬁEnt has in this
case. If this Court is seeking to limt the scope of
t he exclusionary rule when the Court overturns
precedents under the plain error doctrine, if defendants
don't raise a challenge to the search or seizure in
their case there will be no relief available to them

So therefore, the only possible relief that
could be granted is for individuals that saw the issue,
rai sed the issue, and that will, of course, include the
I ndi vi dual who raises the claimin a case where the
Court overturns its precedent, therefore avoiding any of

the difficulties simlar to that of retroactivity.
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JUSTI CE KENNEDY: In -- in -- in one -- in
one sense if we're tal king about costs, the rule the
government proposes is -- is defendant friendly, in that
this Court may be nore willing to inpose stricter rules
under the Fourth Anmendnment, if it knows that the good
faith rule will protect against the -- the costs of --
of overturning the conviction.

MR. KERR: That's exactly right, Justice
Kennedy. And, in fact, that exact argunent was one of
the reasons Justice Harlan concluded that the
excl usionary rule should be available in the first case
and on direct review. The Court needs to be aware of
the costs when it overturns precedent. It should not
depart from precedent lightly. \

And | think Gant is a good exanple. Justice
Alito's dissent nicely points out the very real costs of
the shift fromthe Belton rule to the Gant rule, and if
there were no costs in a regine of pure prospectivity,
the Court would feel much nore free to overturn its
precedents because no one would actually be affected by
the rule of any cases that are either on direct review
or in the initial case or of those individuals whose
convictions are already final.

JUSTI CE KENNEDY: But that could work to the

benefit of defendants as a class, not the particular
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def endant ?

MR. KERR: That works to the benefit of
def endants as a class, absolutely. |In fact, going back
to the Linkletter era, that was one of the -- perceived
as one of the benefits of Linkletter, that it freed the
Court to overturn precedent. But | think that is an
| nproper consideration. It is necessary for Fourth
Amendment deci si onmaki ng for the Court to accurately
wei gh the costs and benefits of any shift in the rules.
And so | think that the costs of the exclusionary rule
in that setting are actually necessary costs.

And | also think concerns of a windfall that
are avail able to defendants are overstated because of
t he many doctrines that limt the scépe of the
exclusionary rule such as inevitable discovery or
standing. Actually the only individuals who would
receive the benefit of the exclusionary rule would be
t hose individuals who were not searched in the first
place if the Constitution were followed.

So, those are individuals who actually did
not receive -- will not receive a windfall. They wll
essentially, if they were |lucky enough to raise the
I ssue, go back to the state that they were before the
Constitution was violated. And again, that's a limted

group of people, and those are, | think, the necessary
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costs required by the basic nornms of constitutional

adj udi cation that Justice Harlan raised in his dissent

i n Desist v. United States, and | thi

nk in a |l ot of

ways this case does return to those concerns of Justice

Harl an, rai sed both in his Desist dissent and his

separate opinion for the Court in Mackey v. United

St at es.

| al so wanted to focus on

how sim |l ar the

issue is inthis case to -- in the Linkletter era, if

you read the Desist dissent, in particular Justice

Harl an's dissent, it's clear that he's considering the

I ssue of retroactivity to be about the scope of the

excl usionary rule.

The El eventh Circuit below had this idea

that retroactivity is about the availability of a rule,

but rules are not sort of epheneral ideas that are

avai l abl e or not wi thout any inpact.

It nust be that if

they are avail able, they are avail abl e i ndependently of

when they were announced and shoul d be enforced

accordi ngly.

If there are no further questions --

CHI EF JUSTI CE ROBERTS: Thank you, M. Kerr.

The case is subm tted.
(Wher eupon, at 11:02 a.m,

above-entitled matter was submtted.)
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