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PROCEEDI NGS
(10:14 a.m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
first this morning in Case 09-10245, Freenman v. United
St at es.

M. Heft.

ORAL ARGUMENT OF FRANK W HEFT, JR.,
ON BEHALF OF PETI TI ONER

MR. HEFT: M. Chief Justice, and may it
pl ease the Court:

WIliam Freeman's plea agreenent, his
presentence report, and the sentencing record all show
that his term of inprisonnent was based on a crack
cocai ne gui deline that was retroacti&ely | owered by the
United States Sentencing Conm ssion. This case asked
the Court to decide whether the fact that a sentencing
court accepted a plea agreenment under Crim nal Rule
11(c) (1) (C) precludes eligibility for a sentence
reducti on under section 3582(c)(2). We subnmt that
M. Freeman is not barred fromeligibility for a (c)(2)
sentence reduction for several reasons.

First, under the ordinary definition of
"based upon" and in the context of this particular
statute, since the subsequently |owered guideline was

used to determine M. Freeman's term of inprisonnment,
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that term of inprisonnent was based on the subsequently
| ower ed gui del i ne.

Second, the categorical ban on eligibility
adopted by the Sixth Circuit and advanced by the
Governnent frustrates the purpose underlying section
(c)(2) and finds no support in the plain |anguage of the
statute, of the rule, and under the terns of
M. Freeman's plea agreenent.

Third, a record-based analysis that reviews
the plea agreenent, the presentence report, and the
sentencing record to determ ne the basis of the sentence
Is -- 1s best suited to correctly inplenent section
(c)(2), and it's -- that record-based anal ysis supports
the conclusion that M. Freeman's seﬁtence was i ndeed
based on a retroactively |lowered guideline. The -- the
Sixth Circuit --

CHI EF JUSTI CE ROBERTS: If -- if we issue an
opi nion and we anal yze the statute's |anguage, the
statute's purpose, and the statute's |legislative
hi story, would the opinion, the judgnent be based on
each of those or -- or not? |In other words, does
everything that goes into the final determ nation, would
you say that determ nation is based on each of those
factors individually?

MR. HEFT: Yes. Certainly, it is based --

4
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the determ nation certainly woul d be based on the
statute, Your Honor, but, as we've -- we've argued in
our brief, we've asked the Court to take what we believe
to be a record-based analysis and | ook at -- [ook at the
record in this case, look at the terns of the plea
agreenent, |ook at the --

CH EF JUSTI CE ROBERTS: No. MWy --

MR. HEFT: |'m sorry.

CHI EF JUSTI CE ROBERTS: | think my question
goes in a different direction. This plea agreenent, |
t hi nk, could be said to be based on the sentencing
gui delines, but it is also based on the agreenent. In
ot her words, the combination of the two of themis what
gives you the -- the sentence. So hdw can you say it's
based on only the sentencing guidelines when it may not
have been inposed in the absence of the plea agreenent?
Probably woul dn't have been.

MR. HEFT: M. Chief Justice, we don't
believe that that's nutually exclusive. A sentence can
be a guideline -- a sentence based on the guidelines,
and it can be a sentence based on a C plea agreenent.

JUSTI CE ALITO.  You quote one definition
of -- the noun "base" in your brief uses a point from
whi ch sonmet hi ng can devel op, but you omt another

standard definition of the term the principal elenent
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or -- or ingredient of anything, considered as its
fundamental part. Why do you do that?

MR. HEFT: Well, Your Honor, | -- 1 think
the dictionary definition that we've given enconpasses
the definition that Your Honor has just -- just
described. The -- and our position --

JUSTICE ALITGO Well, there's two -- there
are two different definitions. One is sonething that
provides a starting point for analysis. The other is
t he fundanental thing on which sonmething is -- it rests.

MR. HEFT: Well -- well, our contention
is --

JUSTICE ALITO Now, if you use the latter
definition, you have to decide mhich\is nore fundanment a
here, the agreenent between the parties or the
sentenci ng gui delines, which certainly provided the
starting point for the analysis of the sentence by
the -- by the district court.

MR. HEFT: Justice Alito, that's correct.
The guidelines certainly were the starting point, but
they were also the principal foundation of this
agreenment because what the agreenent is --

JUSTICE GINSBURG: Isn't it enough for you
to say -- or based not in whole, but in part -- based

on, sonething could be based on several things, and one

6
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of themis the guidelines that then existed?

MR. HEFT: Certainly. Certainly. And this
-- this plea agreenent reflects that it was based on the
guidelines. If you --

CHI EF JUSTI CE ROBERTS: Well, then are you

sayi ng the plea agreenent was based on the fact that he

was caught with -- with two guns rather than four guns?
Wuld you be willing to say that? In other words,
everything -- your position, it seens to ne, could be

criticized for saying everything that contributes to the
final 106 nonths, that that sentence is based on every
one of those things --

MR, HEFT: Well --

CH EF JUSTI CE ROBERTS: . whi ch makes the
-- which nakes the statutory | anguage |l argely nmute on
this.

MR. HEFT: Well, Your Honor, the -- the
sentence i s based on a nunber of guidelines. Each -- no
sentence i s based on just one guideline, as this plea
agreenent reflects. It's based on a conpil ati on of
guidelines. It's -- it's based on the crack guideline,
and as prior --

CHI EF JUSTI CE ROBERTS: Well, it's also
based on things that are not reflected in the

gui delines. You' ve got a particular U S. attorney who

7
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is nore lenient in prosecuting these types of crines

t han anot her one. The fact that you got the m ni num
under the guidelines mght be based on that. |It's based
on the fact that this person felt he could handle 106
months in prison, and he wasn't willing to risk whatever
the top -- what was the top sentence under the guideline
cal cul ation?

MR. HEFT: It would have been 117 nonths.

CHI EF JUSTI CE ROBERTS: So he figures it's
better for me to get -- it's based on his decision that
| -- 106 nonths is better than the risk of 117.

MR. HEFT: Well, certainly there are a
nunber of factors that go into plea bargaining and
negoti ation, but what -- | think mhaf the court has to
| ook at is what is said in that plea agreenent. And I

think, as Justice G nsburg pointed out a m nute ago, the

definition of "based on" -- if a guideline sentence
Is -- if a sentence is based in part on the guidelines,
t hat woul d be adequate under the -- under section --

CHI EF JUSTI CE ROBERTS: What sentence woul d
he have gotten if he were just sentenced under the
gui delines, no plea agreenent?

MR. HEFT: He would have got the -- he would
have received the same sentence, Your Honor.

CHI EF JUSTI CE ROBERTS: Well -- well, how do

8
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we know that?

MR. HEFT: Well --

CHI EF JUSTI CE ROBERTS: The gui delines give
you a range. The judge m ght have given him 117 nont hs.

MR. HEFT: But -- but the plea agreenent
here was for the bottom of the guidelines. The parties
cal cul ated --

CH EF JUSTI CE ROBERTS: No, | know. [''m
putting aside the plea agreenent. What woul d he have
gotten under the sentencing guidelines? W --we don't
know, right?

MR. HEFT: It would have been left --
left -- well, assune it depends upon the nature of the
pl ea, Your Honor. You're talking o

CHI EF JUSTI CE ROBERTS: There's no plea. He
Is convicted at trial.

MR. HEFT: It would be somewhere within that
gui deline range. That's correct.

CHI EF JUSTI CE ROBERTS: So how can you say
that this is based on the guideline range when the
gui deli ne range woul d not have been determ native?

MR, HEFT: Well -- well, we're |ooking --
we're | ooking at the content of the plea agreenent, Your
Honor. The -- the plea agreenent says --

CHI EF JUSTI CE ROBERTS: Yes, | know, but ny

9
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hypot hetical is in a different context.

MR. HEFT: But even -- even at that, Your
Honor, if -- that sentence ultimately is going to be
based on a guideline range, and if that guideline range
I s subsequently | owered by the Sentencing Conm ssion,
then the --

JUSTI CE SOTOVAYOR:  Counsel, could you --
maybe it woul d be easier if you would describe to us the
situations you don't think would be based on the
gui del i nes.

The Solicitor Ceneral clainms that since
every plea negotiation has to start with the guideline
calculation as a starting point for departure and/or
consi deration by the judge under 681; that every C plea
agreenent woul d be considered based on. Are you taking
t hat position?

MR. HEFT: No, Your Honor. Absolutely not.

JUSTI CE SOTOVAYOR: All right. So I'll give
you a coupl e of exanples, but you give ne nore. Wuld a
pl ea agreenent that doesn't nmention the guidelines at
all but picks a sentence within the actual guideline --
is that based on the guideline?

MR. HEFT: Possibly, Your Honor.

JUSTI CE SOTOVAYOR: All right. And how

about one that departs or varies fromthe guideline, the

10
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range, whi chever word you want to use?

MR. HEFT: Your Honor, the -- the Sentencing

Comm ssion, in 1B1.10 note 3, says that a
bel ow- gui del i ne sentence can be based on the guidelines.
JUSTI CE SOTOVAYOR: So there -- the
Solicitor General is right; there really isn't any
situation that you're claimng is not based on?
MR. HEFT: Oh -- oh, no, Your Honor. There
are -- there are C pleas.
JUSTI CE SOTOVAYOR: G ve ne the exanpl es.

MR. HEFT: All right. Well, first of all,

we've cited cases in our brief where circuit courts have

determ ned that a C plea was not based on the
guidelines. But let nme give you anofher exampl e.

Let's just assune the guideline range is
sonething like 151 to 188 nonths, and then -- but the
parties agree to a sentence of 60 nonths, and they do
that for several reasons. First of all, maybe the
defendant is elderly. Maybe the defendant has serious
medi cal conditions. Maybe the defendant has -- was
sexual |y abused as a child. |If those are the factors,
if that's the reason why the defendant got that --
recei ved that 60-nonth sentence, that sentence is not
based on the guideline range.

JUSTICE ALITO Well, wouldn't the

11
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gui delines, even in that situation, provide the starting
point for analysis? 1Isn't the district court obligated,
and isn't the -- doesn't the presentence report have to
go through the guidelines calculation before the
sentence is inposed? So you start out with the -- the
gui deli ne sentence of whatever the figure was that you
menti oned, and then you go fromthere, and maybe you
depart downwar d.

MR. HEFT: That -- that's true. The -- the
gui delines woul d be the starting point of any
negoti ati on, but --

JUSTICE ALITO. So why woul dn't that be
based on the guidelines? Just because there's such a
bi g downward departure?

MR. HEFT: It -- Your Honor, it would not be
based on the guidelines if those other factors were the
notivating reason for the inposition of the sentence.

JUSTI CE BREYER: Sorry, | don't understand
that. Don't the guidelines provide for departures?

MR. HEFT: They do, Your Honor.

JUSTI CE BREYER: Well -- and aren't you
giving a guideline sentence, if you give your reasons as
I's required by the Sentencing Comm ssion in 6B1.2 and
you say -- the judge says, | think this is a special
case and, therefore, | amgiving a | ower sentence? Just

12
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as he's required to do under the guidelines in order to
accept a C type agreenent.

MR. HEFT: If the parties can show that the
sentence is tied to the guidelines.

JUSTI CE BREYER: Well, how could it not be?
Woul dn't the judge have to say it's not tied to the
gui del i nes, because | amvarying and I no | onger wish to
apply the guideline? |1f he doesn't say that, isn't he
appl ying the guideline?

MR. HEFT: In that instance, he would be --
he woul d be applying it.

JUSTI CE BREYER: \Whet her he gives the
specific robbery 3-point whatever it is, 17 nonths, or
whet her he says, | have a speci al caée and | depart
under section 5 of the guidelines. Both of those are

gui del i ne sentences, aren't they?

MR. HEFT: If the -- if the judge were to
take -- were to actually apply those guidelines and say,
based on that guideline, I amgoing to depart, that

sentence i s based on the guidelines.
JUSTI CE SOTOVAYOR: So from what base does a
judge depart downward? Fromthe crack cocai ne range or

fromthe downward departure range?

MR. HEFT: | think it would depend on the
nature of the agreenent, Your Honor. It may very well
13
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depend on -- the judge may depart fromthe crack
cocai ne.

JUSTI CE SOTOVAYOR: So aren't you just
asking us to permt district court judges to nake up
their own C agreenent, to decide what the parties would
have done in the absence of a higher range? And don't
we fall prey to sort of just asking district court
judges to create their own agreenments?

MR. HEFT: No -- no, Your Honor. | don't
believe that's -- that's not what we are asking the
Court to do at all.

JUSTI CE GINSBURG:. M. Heft, are you relying
on -- this was -- this is a plea agreenent that said,
specifically, defendant agrees to ha&e hi s sentence
determ ned pursuant to the guidelines, and then the
j udge says that he was adopting the probation report and
t he application of the guidelines as set out therein, so
both the -- the defendant says, | agreed to a
determ nation pursuant to the guidelines, and the judge
says, I'mgoing to apply the guidelines in giving you
your sentence.

So the hypotheticals we're tal king about are
quite far afield from where you have a specific
statenment by the defendant and the sentencing judge that

t he gui delines are being applied.

14
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MR. HEFT: That is correct, Your Honor, and
that's why we've asked the Court not to take a
cat egorical approach to this issue, but to take either a
case- by-case approach or a record-based analysis, to
allow the district judge to determ ne, as Justice
G nsburg poi nted out, what our -- you know, what is the
JUSTI CE KAGAN: M. Heft, would you require
t hose kinds of statenents in the agreenent or in the
colloquy in order to satisfy the standard? Suppose
those statenments just didn't exist.

MR. HEFT: That's certainly problemtic,

Justice Kagan. |[If those -- if there was nothing in that
pl ea agreenent to tie the sentence to the -- the
sentence -- the agreed sentence to the guidelines, that

certainly would be problemtic.

But that doesn't resolve the issue one way
or the other, because the judge would have to consi der
t he presentence report to see if there's a connection or
correlation between the agreed sentence and the
gui delines, and also the judge could | ook at the guilty
pl ea col |l oquy and sentencing transcript to see if the
attorneys actually expressed their intent about where
this sentence canme from

JUSTI CE KAGAN. M. Heft, that seens very

15
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conplicated. You have to |ook at everything and you're
not giving us a |lot of guidance as to what you do when
you -- when you see these things. | nean, this sort of
case- by-case, all-things-considered approach just seens
as though you're going to get a lot of inconsistent
deci si ons.

MR. HEFT: Respectfully, Your Honor, |
disagree. | think this is what district judges do al
the time, not just in the context of a C plea, but a B
plea as well. They have to | ook at the nature of the
pl ea agreenent. They have to | ook at the PSR They
have to | ook at the sentencing transcript to -- to
determ ne whether or not the defendant is -- is eligible
for that sentence reduction.

So judges are doing this routinely. They're
doing this --

JUSTICE ALITO. Well, in every case, they
have to go through the guidelines calculation, and the
parties have the opportunity to object to the
calculation, right?

MR. HEFT: Yes, Your Honor.

JUSTI CE ALITO. So what does paragraph 12 of
t he plea agreenent contribute here, other than with
respect to the fine and things besides the sentence that

we're tal king about? It doesn't seemto nme to add

16
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anyt hing substantively.

MR. HEFT: | -- well, Your Honor, | think it
does, Justice Alito. | think it does add -- it adds
substance, and it adds neaning to that plea agreenent
because in paragraph 11 where the parties very

meticul ously go through the offense level, tie that to

t he gui delines, and then -- then they state in paragraph
12, the -- the defendant agrees to be sentenced pursuant
to the -- to the guidelines. That's very clear that the
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review in the guideline calculation is what the sentence

is based on. And --

JUSTI CE SCALIA: Can a -- can a sentencing
judge be found to have abused his or her discretion in
approving a plea -- a C plea agreeneﬁt whi ch provi des
for less than the m ni mum gui deli ne sentence and gi ves
no -- no particular reason for that? Wuld that be
appeal ed as an invalid sentence?

MR. HEFT: Well, Your Honor, under -- under
section 3742, the government could -- could appeal an
I ncorrect application of the guidelines if that's what
Your Honor is referring to.

JUSTI CE SCALI A:  Well --

JUSTI CE Gl NSBURG. But now you're talking
about a plea agreenment, which the governnment has

consented to whatever this agreement is and whet her --

17
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whet her -- sonetinmes a plea agreenent will say okay, if
you take a plea, we'll drop certain charges or we'l
charge a small amount -- value of the drug. Was there
any of that in -- in this plea?

MR. HEFT: No, Your Honor. M. Freeman
pl eaded guilty to all charges in the indictnent. The
parties stipulated the anount of -- of drugs that were
found on his person when he was arrested. So there were
no di sm ssed charges, no anended charges in this plea
agreenent .

JUSTI CE SCALIA: Let -- let nme ask ny
gquestion a different way. |In deciding whether to
approve the plea agreenent, doesn't the judge have to
consi der whether it is an applicatioﬁ of the guidelines,
whether it is wildly inconsistent with the guidelines,
whet her it does not take into account valid reasons for
departure fromthe guidelines?

MR. HEFT: Yes. The judge would have to
consi der the guidelines. Right.

JUSTI CE SCALIA: Then, if that's the case,
then every plea agreement is based on the guidelines,
every single one, because the judge always has to
consi der how do the guidelines apply to this plea
agr eenent .

MR. HEFT: Well, Justice Scali a,

18
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consi deration of the guidelines alone is not enough to
determ ne whether or not that sentence is actually based
on them

JUSTI CE BREYER: | don't understand why you
resist that. | nean, that's precisely what the
gui delines say. The only ones that aren't guideline
sentences are -- are dism ssal charges, where it's an
agreenent to dismss. But a type B, type C -- the
gui deli nes thensel ves say that the judge, here's what
you do. Judge, you | ook and see if the guidelines
sentence is there. |Is it a guideline sentence? If it
I's, you can approve it. If it isn't, you can't.

| mean, that's ny reading of what it says.
So -- so why do you resist that concfusion?

MR. HEFT: Well, Your Honor --

JUSTI CE BREYER: And, of course, the judge

now coul d depart fromthe guidelines -- | mean, "vary,"
what ever that word -- technical word, is -- "vary." He
can say, |'mnot going to apply the guidelines at all.

But if he is going to apply the guidelines, isn't that
what they tell himto do? |'ve always thought that.
You may tell ne |I'm m staken.

MR. HEFT: They -- they do; obviously they
do consider the guidelines, but then the other question

is whet her or not the sentence is based on those

19
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gui del i nes --

JUSTI CE BREYER: Well, how could it not be,
since the judge has no power if he is to apply the
gui deline --

MR. HEFT: Well --

JUSTI CE BREYER: -- to accept any agreenment
ot her than agreenent that corresponds with the
guideline? That's what it says. It says the court
shoul d accept a recomended sentence or a C -- the
specific sentence -- only if the court is satisfied
either that it is within the applicable guideline range
or if it's based on a departure under the guidelines.
That seenms to me what it says. |Isn't that what it says?

MR. HEFT: That is what {t says, Your Honor,
but --

JUSTI CE BREYER: Ckay. Then if that's so,
every sentence is -- you're going to say no?

MR. HEFT: No.

JUSTI CE BREYER: | nean, | thought that was
hel pi ng you, but if you want to say no, go say no and
explain why that is.

(Laughter.)

MR. HEFT: Your Honor, to go back to the
poi nt that Justice Sotomayor made --

JUSTI CE BREYER: Yes.

20
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MR, HEFT: -- wit

still can be C pleas that
gui del i nes.
JUSTI CE BREYER:
MR. HEFT: Well,
JUSTI CE BREYER:
MR, HEFT: Well,
| gave previously.
JUSTI CE BREYER:
MR. HEFT: There'
JUSTI CE BREYER:
MR. HEFT:
his or her deci sion,
t han t he guideli nes.
JUSTI CE BREYER:
psychoanal yze the judge?
checks the box:
robbery. It is precisely wt
l-- 1
because | believe that the --

famly and so forth.

are not

solely on other --

h the hypotheticals, there
based on the

How?

t he exanple --

G ve nme an exanpl e.

t he exanple that | gave --

What ?
s a guideline range.

Yes.

But the judge bases his decision,

factors other

As | nentioned earlier --

Are we supposed to

The judge says on his witing,

amgoing to give it the | ow end of the range

This is a guideline sentence. It is
hin the robbery range. But
he has a | ovely not her and

Okay? You're saying that isn't based on the
gui deline. No? OGCkay. |Is that the point?
MR. HEFT: Well, it depends what the judge
does at sentencing, Your Honor.
21
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JUSTI CE BREYER: \What he does is he applies
t he gui deline sentence. He has to do that. Now, wthin
t hat range, he has applied the guideline sentence, he
got the information. He says, | amsatisfied it
applies -- done.

Now are we supposed to | ook further and say

what his true reason is? |s that what you're saying?

MR. HEFT: It would -- Your Honor, | would
submt it would depend on the nature of the -- the plea
agreenent, whether or not that sentence is -- is
actually based -- going to be based on the guidelines.

JUSTI CE KAGAN. Well, | suppose --

JUSTI CE SCALIA: Incidentally, and it sort
of bears upon this discussion, are tﬁe gui del i nes
mandat ory when they are applied in approving a plea
agreement? In other words, does Booker/Fanfan not apply
to the application of the guidelines when a judge is --
Is approving a plea agreenent? Do you think the
gui delines are mandatory in that situation?

MR. HEFT: No, Your Honor. They're --

JUSTI CE BREYER: You were -- you were just
at the very point when we deci ded Booker, is that right?
It was -- your -- your sentencing took place in July
2005 and we came out with Booker in --

MR. HEFT: | believe it was March of 2005.
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JUSTI CE BREYER: All right. So it's quite

possi bl e the judge wasn't totally -- but I

mean -- |

agree; it's much nore conplicated after Booker. | don't

know how to treat yours.

VMR. HEFT: That's true.

JUSTI CE BREYER: It's on the cusp

JUSTI CE ALITO What if there had been

evi dence here of that? Wat if the governnment in

connection with this plea agreenent had dropped counts

or had decided not to seek a superseding indictnment

addi ng counts? Wuld -- would the situation be the

same?

MR. HEFT: Yes. Your Honor, |

think it

would; it would be the sane. Because the court would

have to | ook at, again, what the terns of t

pl ea agreement was and what the parties det

he plea --

erm ned.

Now, the -- | think what | should enphasize is that

we're only tal king about eligibility here;

and if -- if

those -- if those concessions that the government has

made woul d -- woul d perhaps result or at least in the

governnment's view, result in an unjustified wi ndfall,

that -- that's -- that is not a critical factor in

determning eligibility. That's not factor
determining eligibility.
That could conme into play after

23
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is determ ned and the judge -- district judge determ nes
whet her or how much.

JUSTI CE ALI TGO  How woul d that possibly
work? Let's say the governnent drops count -- agrees to
a plea on count 1 with a guideline range of 60 to 65
nont hs; drops count 2, which would have increased the
gui deline range to, let's say, 100 to 105 nonths; and
says this is our deal, you know, you agree to -- to 65
nont hs and we're going to drop count 2. All right?

MR. HEFT: Yes.

JUSTICE ALITO  And then the guideline for

that is | owered, and you say in determ ning whether the

defendant is eligible, what -- the governnent would then
have to have a mni-trial and prove that the -- prove
count 27?

MR. HEFT: No. No. No. No. It would --

JUSTICE ALITO  How would it work?

MR. HEFT: It would work -- assum ng that
the defendant is eligible, the case is remanded to
district court.

JUSTI CE ALI TO Ri ght .

MR. HEFT: As in this case, there would be a
recal cul ation of the guidelines to determne if the --

JUSTI CE ALI TO Ri ght .

MR. HEFT -- guideline range woul d be
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reduced, and then, as the judge said in this case said,
I f you have objections, let nme know, file your
obj ections. That's where the governnent could file --

JUSTICE ALITO. Yes. The governnent files
Its objections and says, well, we dropped count 2. And
t he defendant says, well, | wasn't guilty of count 2.

MR. HEFT: That's -- that's up to the
district judge's discretion, whether or not to -- to
reduce that -- that amended gui deline sentence.

JUSTICE ALITO How is the judge going to
deci de that?

MR. HEFT: Well, the -- | think that's
sonet hing that district judges decide every day, whether
or not -- because the judge presunabfy has -- has
been -- is famliar with the case, with the presentence
report, with the terns of the original plea agreenent,
with the facts of the case; and the -- and the judge can
make an assessnent based on those factors whether or not
t he sentence reduction should be granted and, if so, how
much of a reduction should be granted.

JUSTI CE SCALI A:  But Justice Alito's
hypot heti cal points out -- points up the fact that even
t hough the agreenent may nention the guidelines, it may
do that just for the purpose of enabling the -- the

judge nore readily to approve the agreenent, but there's
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no reason to believe that the governnment is interested
I n the guidelines, as opposed to being interested in
putting this person away for a certain anount of tine,
especially when another count is dropped and the
governnment says, well, I'll -- you know, I'Ill drop it

if -- if this guy goes to prison for 2 years. But if

t he governnent had known he's not going for 2 years, he
is only going for a year and a half or a year, the
agreenent m ght not have been concluded. So it

really -- | mean, it doesn't further the intent of both
parties, at |east, to say when the guideline is changed,
t he agreenent changes.

MR. HEFT: Well -- well, the agreenent
certainly has been -- was nodified by t he anmended
gui deline, and that's where the district judge has to
exercise his or her discretion whether or not to grant
t hat reduction.

JUSTI CE G NSBURG: But in that event, the
sweet part woul d be open to reconsideration too. |
mean, you can't say, | want the good part, the | owered
gui deline, but | also want to keep that certain counts
are dropped and that a certain quantity of drugs was
agreed upon. You would have to reopen the whol e thing.

MR. HEFT: No, Your -- no, Justice G nsburg.

| don't think you' d have to reopen the case. Again,
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think the judge could | ook at the presentence report,
t he governnent could make its objections saying here's
why we gave that particular sentence, and the judge
coul d exercise his or her discretion to say whether or
not the defendant is going to get that sentence
reducti on.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

MR. HEFT: Thank you, Your Honor.

CH EF JUSTI CE ROBERTS: M. Gannon.

ORAL ARGUMENT OF CURTI S E. GANNON

ON BEHALF OF RESPONDENT

MR. GANNON: M. Chief Justice, and may it
pl ease the Court:

When a cri m nal defendanf and the gover nnent
agree to a specific sentence and that agreenment is
bi nding on the sentencing judge by virtue of Rule
11(c)(1)(C), the resulting sentence is based on the
parties' agreenent. It is not based on the advisory
gui deline range that woul d ot herwi se have been used at
sentencing, even if the sentence corresponds to that
range.

JUSTI CE SOTOVAYOR: Counsel --

JUSTI CE KENNEDY: Well, here the agreenent
at various points says that the parties agree on the

cal cul ation of the guideline. | think it's paragraph 11
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and 12. They say that the sentence is according to the
guidelines. So there's reference to the guidelines

t hr oughout, and the court made the guidelines

cal cul ati on.

MR. GANNON: The court certainly made the --

JUSTI CE KENNEDY: So it seens to ne fair
under the statute to say that it is based on the
gui del i nes.

MR. GANNON: Well, the question --

JUSTI CE KENNEDY: And there are other
provi sions in the agreenent you m ght argue about.

MR. GANNON: Well, | think the statutory
gquestion here isn't just whether the sentence is based
on the guidelines. The |anguage undér 3582(c)(2) is
whet her the defendant was sentenced to a term of
I mpri sonnment based on a sentencing range that has
subsequently been | owered by the Conmi ssion. So it's
not just whether the guidelines played a role; it's
whet her this particular sentencing range was what was
driving the sentence.

And, Justice Kennedy, you point out pages
25, 26 of the plea agreenent in the Joint Appendix. And
| think it's instructive that the agreenent deal s
differently with the fine conponent, as Justice Alito

referred to earlier, than it does with the term of
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i mprisonnment. At the bottom of page 25, the agreenent
says that a fine will be at the |l owest end of the
appl i cabl e guideline range. And then if you go over to
pages 27 and 28 in paragraph 11, that's where the

gui deline cal culation occurs. And notice it is an

i nconpl ete cal culation. The parties don't actually cone
up with a final calcul ati on because they don't conme up
with a crimnal history. They don't --

JUSTI CE KENNEDY: Well, they do come up with
a recomendation, which is three |levels below the
ot herwi se applicabl e guideline.

MR. GANNON: They -- they cone up with a
recommendati on for purposes of determ ning the offense
| evel , the base offense | evel of 22 énd t hen reduced to
19.

JUSTI CE KENNEDY: Yes, but that's all based
on the guidelines.

MR. GANNON: Well, that aspect is based on
t he gui delines, but then the guideline application
conputation is inconplete because the next paragraph,
paragraph B, says we aren't agreed on what the crim nal
hi story is going to be. And to the next paragraph,
paragraph C specifically says that the foregoing
statenments of applicability of sections of the

sentenci ng gui delines are not binding upon the court.

29
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

The defendant understands the court will independently
cal cul ate the guidelines at sentencing; that is --

JUSTI CE KENNEDY: But that doesn't nean that
the court can't base its conclusion on his
I ndependent -- on its independent judgnent on the
gui del i ne.

MR. GANNON: Well, | think what |I'mtrying
to say, Justice Kennedy, is the agreenent expressly
contenpl ates that the judge needs to determ ne the
appl i cabl e gui deline range for purposes of determ ning
what the fine will be. And that's different fromthe
way the plea agreenent deals with the term of
I mpri sonnent because if we go back to page 26, it does
not tie the -- the term of inprisonnént to a guideline
range. That's conpletely different fromthe way it
deals with a fine. It specifically says there's an
agreenent that the sentence of 106 nont hs of
I ncarceration is the appropriate amunt. And so that
happens to have been at the bottom end of the guideline
range that would have been applicable if the parties’
agreenment -- if the parties' prediction about the likely
crimnal history calculation turned out to be the right
one.

JUSTI CE KENNEDY: Well, you're tal king about

what "based on" neans, and that's an inportant part of
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your argunent. If | could just, while |I've got you
junp to this question of what happens on remand if you
| ose the case. On remand, | take it, you' re not bound
by the agreenent because of the last --

MR. GANNON: Wwell, | --

JUSTI CE KENNEDY: -- the |ast of section 24
says the defendant argues for any sentence other than
the one to which he has agreed to and breached the
agr eenent .

MR. GANNON: Well, at that point the renedy
for the breach would be that the United States is
relieved of its obligations under the agreenent.

JUSTI CE KENNEDY: Would you -- what would
t hat mean? \

MR. GANNON:  Well, | think that's -- that's
part of the problemin a case |like this where there was
a specific sentence agreenent, that it's inpossible for
governnment to get back the things that it gave up at the
time, that were agreed to under --

JUSTI CE KENNEDY: Well, it's got quilty
pl eas on all of the counts. W know that.

MR. GANNON:  Well, but it also --

JUSTI CE KENNEDY: I n your position, in your
view, would the governnment be able to take the position

that the guilty pleas stay in place, but it now wants
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maxi nmunf?

MR. GANNON:  Well, | think that -- that
woul d - -

JUSTI CE KENNEDY: Maxi mum gui del i nes.

MR. GANNON: | don't think that the
3582(c)(2) contenplates that the sentence will be
I ncreased. The only thing, as the court --

JUSTI CE KENNEDY: Yes, except that the
agreenent does. The agreenent relieves you.

MR. GANNON: Well, | think that's if --

JUSTI CE KENNEDY: OF any obligation. | see
what you nean.

MR. GANNON: Now that the sentence has
beconme final, | think 3582(c)(2) has\opened a narrow
w ndow for ways in which the otherw se final sentence
could be nodified. It only contenplates that the judge
wi |l have the discretion to reduce the sentence if it
is, first, a sentence that was based on the rel evant
gui deline range that's subsequently been anended and
made retroactively applicable. But also, second, then
the judge would need to conply with a policy statenment
t hat appears in 1B1.10 of the --

JUSTI CE KENNEDY: So you say the judgnent's
final, so the fact that the plea -- that there's a

breach of the plea agreenent is irrelevant at this
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poi nt ?

MR. GANNON: Well, | think that the renedy
that the agreenment contenpl ates of the governnent being
rel eased fromits other obligations in the plea doesn't
really |l eave us nmuch of an option at this point. W're
not going to be able to go back and argue that he should
have been sentenced at the upper end of the range that
we're tal king about. We're not going to be arguing that
the crimnal history should have been a higher or that
the crimnal history substantially underrepresented the
seriousness of his history where he had 10 years of
of fenses preceding this one. There my have even been a
potential career adjustnent that -- that went by the
boards. That's nentioned on page 16é of the Joint
Appendi x.

JUSTI CE SCALI A: M. Gannon, you assert that
the -- within the | anguage of the statutory provision,

t he sentence here is not based on the guidelines, but
it's based on the agreenent, and the agreenment arguably
I's based on the guidelines.

MR. GANNON: | think the agreenent is
arguably -- 1 nean, | don't think the face of this
agreenent proves that it's based on the guidelines, but
| -- it is obvious that the parties negotiated in the

shadow of the guidelines.
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JUSTI CE SCALIA: If -- if you take that
position, that "based on" neans determ ned by
absolutely, then I don't think any sentence would ever
be based on the guidelines after Booker/Fanfan.

MR. GANNON: Well --

JUSTI CE SCALI A: The guidelines form part of
t he consideration of the judge, but the judge's decision
I's not based on the guidelines. Just as here, the --

t he agreenent -- the guidelines formpart of what
produces the agreenent, so also they form part of what
produces the judge's decision. And it seens to nme, if
that's going to be enough for the judge's determ nation,
it ought to be the sanme for the agreenent.

MR. GANNON:  Well, | thiﬁk it's not clear
that the judge needed to be considering the guidelines
in the course of deciding whether to accept the plea
agreenment. And Justice Breyer earlier had a coll oquy
with M. Heft about guideline 6Bl1.2, which, even before
Booker, was a nonbinding policy statement. And so, to
be sure, when 3582 was enacted, the guidelines were
bi ndi ng, and, therefore, it -- they would have been
expected to have played a larger role in npost sentences.

JUSTI CE SCALIA: No, but let's -- let's
assunme there is no plea agreenent.

MR. GANNON: Yes. And --
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JUSTI CE SCALI A:  You -- you have a judge who
sent ences post-Booker/Fanfan. Now, his sentence is not
based on the guidelines any nore --

MR. GANNON: | think --

JUSTI CE SCALIA: -- any nore than this
agreenent is based on the guidelines. The guidelines
are one of the things that he nust take into account and
does take into account in determ ning the sentence.

Now, if that is enough for purposes of
determ ni ng whether this statute -- statutory provision
applies to a sentence inposed directly by a judge, it
seens to ne the sanme anal ysis ought to apply to a
sentence inposed through a plea agreenent.

MR. GANNON:  Well, | thiﬁk that there's a
di fferent purpose that's being served by asking the
3582(c)(2) inquiry, which is asking the judge to -- to
go back and redo the aspects of his analysis that woul d
have been different had the -- the relevant guideline
range been changed at the tine he engaged in his
anal ysis, and --

JUSTI CE SCALI A:  So you -- you acknow edge
t hat "based on" covers post-Booker/Fanfan sentences by
t he judge?

MR. GANNON: Qutside of the context of a
specific C --
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JUSTI CE SCALI A: Yes. Yes. Yes.

MR. GANNON -- a specific sentence rendered
under type C that -- on page 28 of our brief, we
acknowl edge that in nost contexts, it's -- it's open to
-- to contend that the sentence was based on the
rel evant guidelines --

JUSTI CE SCALI A: Even though -- even though
the guidelines are just one of the things that have to
be taken into account?

MR. GANNON: It is -- the test that we state
in the subheadi ng of that section of our brief is
whet her they're of | egal consequence in the
determ nation

JUSTI CE KAGAN: Defining\"legal consequence”
I's your test, M. Gannon --

MR. GANNON:  Well, our -- the.

JUSTI CE KAGAN: [It's not a binding |Iegal
consequence post - Booker.

MR. GANNON: The test that we have for --

t he overarching test is whether it is of I|egal
consequence, and the phrase that you're tal king about on
page 27 of our brief, Justice Kagan, is when we know
that there is sonething that was of binding |egal
consequence and was controlling, we know that that is

the thing that the sentence was based on.
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JUSTI CE KAGAN. So that's not your test.

What is your test instead?

MR. GANNON: Well, that is -- in -- when
sonething literally is controlling the analysis -- the
parties' agreenment here binds the district judge -- we

know that that is what the sentence is based on. There
isn't any -- any --

JUSTI CE KAGAN: Yes, but is -- is there sone
ot her instances in which you would say that sonething is
based on, even though it's not of binding |egal
consequence?

MR. GANNON: Well, it would be of |egal
consequence even if it weren't controlling. This Court

has -- has made cl ear even after Booker that under

3553(a), courts still need to go through the rel evant
gui delines analysis. They apply the guidelines. It my

turn out that the sentence turns out not to be based on
the rel evant gui deline range because the judge --

JUSTI CE KAGAN:  Well, then I'm back with
Justice Scalia, because if it's only of |egal
consequence, not of binding | egal consequence, if it's
sonet hi ng that somebody considers rather than sonething
that is determnative, it seens to me the sane in the
non-pl ea context and in the plea context.

MR. GANNON: Well, | don't think that's true
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in the context of a specific sentence agreenment under a
type C plea because of -- and this is reinforced by the
| anguage in the policy statement, 1Bl.10, which the
Court last termin Dillon held is binding and controls
what needs to be done during the sentence reduction
proceeding. And it specifically refers to the guideline
provi sions that were applied when the defendant was
sentenced. And that's sonething that happens in the
process of the 3553(a) factors applicability.

JUSTI CE ALITO. Wiy doesn't this |line of
questioning lead logically to the conclusion that no
sentence after Booker and Fanfan is based on the
gui delines? Because, today, a sentencing judge can
engage in the sanme anal ysis that the\Sentencing
Conmm ssi on may engage in when it decides that a
gui del i ne range should be | owered and that that shoul d
be retroactive. The judge can do that at the tinme when
the sentence is inposed.

We roll the clock back on the crack -- on
t he crack cocai ne guidelines. Under the authority that
j udges now have under Booker and Fanfan, a judge could
say, well, | see that this is the crack cocaine
guideline right now, but I think it is too harsh for al
the reasons that were | ater persuasive in |owering the

range, and therefore, | am sentenci ng bel ow t he range.
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So it seens to lead logically to the
conclusion that 3582 is yet another provision of the
Sent enci ng Reform Act that was tied to the old
pre- Booker mandatory sentencing regi ne, and now that
that is out the wi ndow with Booker and Fanfan, the
whol e -- the whole mechanismis -- is superfluous.

MR. GANNON:  Well, I -- | understand the
poi nt that the analysis has certainly changed since
Booker, but it is still the case that the defendant can
appeal an error in application of the guidelines after
Booker .

If the judge were to -- to m sapply the
gui deli nes before he engages in the analysis that you're
tal ki ng about, Justice Alito, that mbuld be grounds for
an appeal. In retrospect, if the judge is asked whet her
t he sentence was based on the guidelines, he -- he may
say that particular sentence wasn't, because | ended up
di sregarding the guidelines under 3553(a). | did the
anal ysis. | was exercising my sentencing discretion the
first time around under 3553(a), and the guidelines
ended up not being the basis of the sentence.

And that is not something that is an option
in a type C plea agreenent, because there, the defendant
cannot appeal when the judge agrees to the sentences in

t he agreenent.
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JUSTICE ALITO well, | find it hard to --
find it hard to understand the analysis that would
require courts to decide whether sonme (c)(1)(C) plea
agreenents are based on the guidelines and sone are not
based on the guidelines. Mybe they are all based on
t he gui delines, and then the obligation would be on the
governnment to put a provision in a standard plea
agreenent requiring the defendant to give up the
opportunity to nove for a sentence reduction if the
gui deline range is subsequently | owered.

O maybe none of them are based on the
gui del i nes because -- for the reasons | just nentioned:
Thi s whol e mechanismis now needed no | onger as a result
of Booker and Fanfan. \

MR. GANNON: Well, | think in the context of
an actual specific sentence plea agreenent, that is the
one that we think is off the table, because that is what
I's going to control the sentence. And sone type C plea
agreenents affirmatively contenplate application of the
gui delines, as this one does with respect to the fine.

And so when you have a plea agreenent that
tells the district judge, you are bound to apply a
gui del i ne provision once you've accepted this agreenent,
we haven't taken the position that the resulting

sentence there is not based on the rel evant guideline
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range, but that is not what is going on here.

JUSTI CE BREYER: AlIl right. You want us to
decide this case. | conpletely agree with what Justice
Alito is saying, Justice Scalia, that maybe the world
after Booker is different. And | have not thought that
one t hrough.

| amthinking this case is a pre-Booker
case. It is not real. | amthinking it is on the cusp,
so how am|l to treat this case? If it is a case where
the guidelines apply, if it is such a case -- and
t hi nk maybe everyone here has assumed throughout that it
was. Am | right about that? Wre you saying this is a
case where the guidelines do not apply, where they are
not binding? | nean, where pre-Bookér doesn't count?

MR. GANNON:  Well, | -- 1| --

JUSTI CE BREYER: How do you want us to take
this, pre-Booker or post-Booker?

MR. GANNON: Well, | think that the answer
is, it's different. But thisis a-- thisis a
post - Booker case.

JUSTI CE BREYER: | know, you think the -- |
think it is conpletely different regardless. So let's
avoid that controversy at the nonent, and you tell ne
whet her you want nme to take it pre-Booker or

post - Booker .
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MR. GANNON: The sentencing proceedi ng
occurred six nonths --

JUSTI CE BREYER: | want you --

MR. GANNON: -- after the Booker opinion
cane out.

JUSTI CE BREYER: All right. So you want to
-- you want to set aside this post-Booker?

MR. GANNON:  Yes, but.

JUSTI CE BREYER: Then perhaps we shoul d have
the pre-argunent. If we are taking this pre-Booker, |

woul d have throughout it is QED.

MR. GANNON: | disagree, Justice Breyer.
JUSTI CE BREYER: | nean, imagine that the
that the Sentencing Comm ssion -- imagine. It is not

true, but inmagine that the Sentencing Comm ssion had
witten the follow ng words: "Plea bargaining over
sentences i s above," as many argued they should. They
wite those words. Then they wite the next word,
"exception."” There is an exception, however; you are
permtted to plea bargain about a sentence insofar as
you argue about the range, where, within the range, it
applies. And of course when you apply the guidelines,
as when you al ways apply the guidelines, here or

el sewhere, departure is an unusual case.

Now, suppose those were the words that the
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Comm ssion had witten. Could -- how -- is it possible
under those circunstances you would still be arguing
this sentence under the -- plea bargaining abolished
except over where within the range -- is it possible you

woul d be arguing that this is not based on the
gui del i nes?

MR. GANNON:  Well, 1 think that had the
Sent enci ng Conm ssi on adopted such a position, and if it
wer e binding on the sentencing judge --

JUSTICE BREYER: Onh, it is, because of
(a)(4). It used to be --

MR. GANNON:  Which is -- well, because --

JUSTI CE BREYER: -- because it says in the
sent enci ng gui deli nes, Judge, you mﬂfl apply the
gui deline, unless you find a circunmstance the Conm ssion
did not adequately take into account and in respect to
that, you may and nust consult policy statenents, but

gui del ines and other materials. That is what it says.

Okay?

So take | amright on that. Assune | am
right. You can disagree with me, and I will look into
it.

MR. GANNON: Before Booker was deci ded,
it -- several of the circuits had al ready concl uded that

a judge could accept a type C plea agreenent that had a
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sentence outside the range, and that that wasn't a
gui del i nes- based sent ence.

JUSTI CE BREYER: | want an answer to ny
hypot hetical, because | amtrying to figure out how to
think about it, and you will help me if you answer ny
hypot heti cal .

MR. GANNON: | think in those circunmstances,
the Comm ssion effectively would have repeal ed type C
pl ea agreenents, because --

JUSTI CE BREYER: Yes, that's right. That's
what they wanted to do. Okay? Now, that is correct.
But you can still have them

MR. GANNON: In your hypothetical, that is
what they wanted to do. \

JUSTI CE BREYER: You could still have them
but they allow themonly for the purpose of where within
the range the sentence will lie. Okay?

MR. GANNON: I n those circunstances | think
that it would be fair to say that the sentence was based
on the guideline range --

JUSTI CE BREYER: Fi ne.

MR. GANNON: -- because the agreenent hadn't
gi ven any reason for the judge to -- to | eave the
gui del i nes.

JUSTI CE BREYER: Correct. Now | would like
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-- because if they wote those words, C agreenents are
abol i shed, but for where within the range -- okay? You
agree it would be based on the guidelines. Now what |'d

li ke you to do is to | ook at section 6B, whatever that

I'S.

MR. GANNON: 6Bl.2 --

JUSTI CE BREYER: Exactly.

MR. GANNON: -- is on the |ast page of
the --

JUSTI CE BREYER: You tell nme how this
differs fromwhat | just said.

MR. GANNON:  Well, | think it differs in two
key ways. First of all --

JUSTI CE SCALI A:  You weré about to tell us
where it is?

MR. GANNON: It is on the |ast page of the
governnment's appendi x which is the 16A of our brief.
And | think that it differs in two regards. First of
all, it -- it was a policy statenment that even before
Booker was not binding on the sentencing judge. The
Comm ssion determned that -- that this particul ar
gui deli ne was not binding on judges the same way ot her
provisions in the guidelines where.

JUSTI CE KAGAN: But | thought you just told

me that -- binding -- was not a part of the test
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anynor e.

MR. GANNON: Well, | -- but the question is
whet her the judge even had to apply it at all, and the
judge did not need to. And -- the second point that |
was going to get to is that, unlike the colloquy that
Justice Breyer had with M. Heft earlier on, it doesn't
say the court may accept the agreenent only if the court
is satisfied that it is within the guideline range. It
gives the court perm ssion to accept the agreenent.

This is a policy statenent that gives the court

perm ssion to accept the agreenment when it is within the
gui deline range or when there is a justifiable
departure, but it does not then say that everything el se
I's prohibited. \

JUSTICE BREYER: It's only if. The words
there are "only if." It said should accept the
recommended sentence or a plea agreenment requiring
| mposition of a specific sentence only if the court is
satisfied either that such sentence is appropriate
wi thin the guidelines, or departure.

JUSTI CE SCALIA: You're reading a different

JUSTICE BREYER: | an? |'mreading 6B1.3, |
am readi ng commentary on the policy statenent.

MR. GANNON: This is for 6B1.3?
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JUSTI CE BREYER: Yes. | amreading the
commentary on the --

JUSTI CE SCALIA: He is reading the
coment ary.

JUSTI CE BREYER:  Yes.

MR. GANNON: |'ve been | ooking at a text of
6B1.2 itself, which | eaves out the word only. But |
think that here, even if you go back to the pre-Booker
practice, | think it was clear that judges were able to
depart fromthe guidelines to accept type C plea
agreenents that inposed the sentence that was outside
t he gui deline range, and they -- and it wasn't
consi dered an abuse of discretion.

JUSTI CE BREYER: | think\you're right. You
see that is why | am having such a hard tine. | am
having a hard tinme because first | put nyself back in
t he Comm ssion days, and there the Conm ssion did want
to abolish C

MR. GANNON: Wel | - -

JUSTI CE BREYER: And then that is what it
intended to do and that is what it said it did, but for
what we are tal king about. Now, you first raised the
question of did they have the authority to do that and |
agree with you that that is a legitimte question. |

made you assune it away, but | think it is a legitimte
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guesti on.

Now we have the additional question of how
Booker/ Fanf an changes that and for what and when. Do
you see why | am puzzled and why | was asking you rather

harshly to start with my hypothetical ?

MR. GANNON: | -- | do think that -- that
this gets puzzling as -- as you get further down, but I
think that this is the sinplest case. It is a narrow

category of cases. W are dealing with a subset of one

particul ar type of plea agreenent. It is distinct from
every ot her aspect of Federal sentencing. [It's unlike
what happens when sonebody goes to trial; in those

circunstances the judge clearly has the discretion to
apply the sentencing guidelines at tﬁe time of
sent enci ng.

It is different fromregular type B plea
agreenents where the parties have cone up with an
agreenent and the judge notw thstandi ng the agreenent is
still free to determ ne the sentence that he or she
wants to determ ne

This is a unique -- this uniquely gives a
hi gh | evel of certainty to the parties about the
specific sentence that they negoti ated.

JUSTI CE SOTOVAYOR: | don't -- | amnot in

di sagreenent with the point you' re making, but | think
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t hat goi ng back to what had bothered Justice Alito and
Justice Scalia on now that the guidelines are not
mandat ory, is any sentence even under C really based on
t he agreenent? Because even a C agreenent has to be
approved by the judge.

The | egal consequence is not the agreenent.
That doesn't sentence the defendant. It is the judge's
decision as to what the sentence should be which he
denotes in accepting the agreenent that binds.

And | think -- | my be making Justice
Breyer's argunent -- that if under the policy statenent
and it's clear what the judge did here, if the judge
feels bound by the agreenent or otherwise to calculate a
sentence in the guidelines and inposé one in the
gui del i nes, how can you say that the legal effect is not
t he gui deline sentence?

MR. GANNON: Well, because | think that the
rel evant question for purposes of both 3582(c)(2) and
the policy statements that the court said in Dillon
controls the -- the process of inmplenenting 3582(c)(2),
is what did the judge do at the tinme of inposing the
sentence? And so although it is true that the judge
generally will consider how the type C specific sentence
that the parties have agreed upon corresponds to a

gui delines analysis at the tine of deciding whether to
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accept the plea agreenent, the relevant phrase in

1B1. 10(b)1 which is -- which is on page 8A of the
governnment's appendi x is that the judge is supposed to
go back and | ook at what -- to only make substitutions
for the correspondi ng guideline provisions that were
appl i ed when the defendant was sentenced.

And so when you have a type C plea agreenent
that has a specific sentence even under the terns of
this agreenent, the only thing that the judge consi dered
when he deci ded the sentence was going to be 106 nont hs
with respect to the termof inprisonment was the binding
pl ea agreenent. That is what rule 11(c)(1)(C required.

JUSTI CE SOTOVAYOR: -- no. Because you're
assum ng that the agreenment was autoﬁatically bi ndi ng on
t he judge.

MR. GANNON: It was --

JUSTI CE SOTOVAYOR: The judge was al ways
capabl e of saying at the tine of sentence I won't accept
the 106. |If he had calculated the guidelines and if it
turned out that the guidelines called for 240 to 360, he
coul d have said easily no, that is so far outside of the
guideline range with no justification that I am not
going to accept -- inpose the sentence. You could
wi t hdraw your agreenment and do whatever you're going to

do.
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MR. GANNON: And had he not done that the
proceedi ng woul d have occurred differently and it may
not even have right occurred then, and -- and | think
because under Rule 11 if he was rejecting the plea
agreenment and -- and the 106 nonths that the parties had
agreed to, he would have to give the defendant the right
to withdraw the plea at that point. So the governnment

woul d have been released fromits obligations; the

parties -- the defendant could have gone to trial. He
could have -- he could have continued to plead guilty.
The parties could have cone up with a type plea -- B

pl ea agreenent. The parties may have asked for tine to
renegotiate a different type C agreenent. We do not
know what woul d have happened in thoée ci rcunst ances.
And as you poi nted out before, Justice
Sot omayor, this is not about asking the judge to step
into the shoes of the parties and renegotiate what the
agreenent woul d have been had the judge decided to
reject it the first tinme around. |Instead 3582(c)(2)
contenplates a limted process by which the judge wll
reapply those provisions of the guidelines that he
applied the first tinme around and -- and neke the
substitution that is now called for by the retroactively
appl i cabl e change. But here because the judge didn't

actually nake that application at the tinme of
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sentencing, the judge did not actually have to apply the
drug quantity table.

JUSTICE GINSBURG: | am not follow ng that
argument for this reason. It seenms to nme if you ask
what did the judge apply at the tinme he inposed the
original sentence, well, it has got to be the
gui del i nes, because first the agreenent provides for it;
then he says | amgoing to wait for the probation report
so | can see what the calculation is, whether | agree
with it; and then he gives hima sentence that is
preci sely within the guidelines.

So if you asked ne to descri be what that

sentence was -- of what was it, 46 to 106 days -- | say
t hat was a guideline sentence. It was right there
within the brackets that -- the guidelines. So why

wasn't it a guideline sentence?

MR. GANNON: Because for purposes of the
termof inprisonnent the judge was not actually applying
the guidelines at that point. He did so for purposes of
the fine. He ended up actually waiving the rel evant
fine, but those type C plea agreenent here called for
the judge to apply the guidelines with respect to the
fine and did not call for the judge to apply the
guidelines with respect to the term of inprisonnent. He

knew that it was within what the PSR had cal cul ated as
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t he gui deline range and he concluded that that was the
applicabl e guideline range which he needed to do for
pur poses of cal culating the fine and other things, but
It wasn't actually the basis for the sentence.

The basis for the sentence was the plea
agreenment that he accepted, and there it was the
parties' agreenent. And there are all sorts of things
that went into the parties' agreenent that the judge
does not have the wherewithal to reconsider in
retrospect.

JUSTI CE GINSBURG: | thought one of the
things in the plea agreenent was that the -- that the
j udge woul d have the right to hinmself cal cul ate the
gui del i ne range.

MR. GANNON: Yes. And that specifically
contenplated in Rule 11(c) and in the guidelines, that
t he judge may postpone acceptance of the plea agreenent
until after the presentence report is prepared. And the
judge did do that here. So he was aware of what the PSR
recomended, but once, and had he decided that he did
not |like the 106 nonth sentence and he wanted to
preserve his sentencing discretion, the option at that
poi nt was to have rejected the plea agreenment, at which
poi nt the parties would have been free to do different

things. And anong other things, the Governnent could
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t hen have then argued for a higher sentence within the
range. Could have argued that the crim nal history
failed to represent the seriousness of the defendant's
crimnal past. Could have argued for an upward
departure even, but the Defendant got the benefit of the
106 nmont h agreenment of not having the Governnent raise
any of those other argunents at that time. And now he
is asking for essentially another bite of the apple and
we think that because the basis for the sentence was
i ndeed the negotiation and the agreenent between the
parties, that the court of appeals decision was correct.

If there are no further questions.

CHI EF JUSTI CE ROBERTS: Thank you,
M. Gannon. \

M. Heft, you have three m nutes rennining.

REBUTTAL ARGUMENT OF FRANK W HEFT, JR.,
ON BEHALF OF PETI TI ONER

MR. HEFT: Thank you, Your Honor. Just a
couple of points. First of all, the record here | eaves
no doubt that the judge based his sentence on the
gui del ines. The sentencing transcript specifically
states that the judge and |'d |like to quote this, this
Is at page 47 of the joint appendix and | quote, "the
court will adopt the findings of the probation officer

di sclosed in the probation report and application of the
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gui delines as set out therein.” On page 48 of the joint
appendi x the judge says, having considered the advisory
gui del i nes, he went on to inpose that sentence. So it
Is quite clear that the judge and even in his statenents
of reasons on page 95 of the joint appendix, again
reaffirmed that this sentence was based on the

gui del i nes.

Now, the other point that 1'd |like to make
is that the Governnent acknow edges that it has carved
out a very small exception to its argunent that C pleas
regardi ng specific sentences and sentenci ng ranges are
not eligible for (c)(2) relief. But it seems to ne that
readi ng, taking the Government position into account, if
this plea agreenent had not stated 166 nont hs, then
M. Freeman's under the ternms of this plea agreenment in
t he Government's view and under the Governnent's
argunent of what exception exists under the C pleas for
pur poses of 3582, M. Freeman would be eligible for the
relief that was granted. And we would sinmply urge the
Court in this case to adopt a rule that does not exclude
specific sentences and C pleas for eligibility in 3582.
Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.

(Wher eupon, at 11:12 a.m, the case in the
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above-entitled matter was submtted.)
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