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JUSTICES
OF THE
SUPREME COURT

DURING THE TIME OF THESE REPORTS™

JOHN G. ROBERTS, Jr., CHIEF JUSTICE.

JOHN PAUL STEVENS, ASSOCIATE JUSTICE.!
ANTONIN SCALIA, ASSOCIATE JUSTICE.
ANTHONY M. KENNEDY, ASSOCIATE JUSTICE.
CLARENCE THOMAS, ASSOCIATE JUSTICE.
RUTH BADER GINSBURG, ASSOCIATE JUSTICE.
STEPHEN BREYER, ASSOCIATE JUSTICE.
SAMUEL A. ALITO, Jr., ASSOCIATE JUSTICE.
SONIA SOTOMAYOR, ASSOCIATE JUSTICE.
ELENA KAGAN, ASSOCIATE JUSTICE.?

RETIRED

SANDRA DAY O’CONNOR, ASSOCIATE JUSTICE.
DAVID H. SOUTER, ASSOCIATE JUSTICE.

OFFICERS OF THE COURT

ERIC H. HOLDER, JR., ATTORNEY GENERAL.

ELENA KAGAN, SOLICITOR GENERAL.?

NEAL KUMAR KATYAL, ACTING SOLICITOR
GENERAL.

WILLIAM K. SUTER, CLERK.

FRANK D. WAGNER, REPORTER OF DECISIONS.*

PAMELA TALKIN, MARSHAL.

JUDITH A. GASKELL, LIBRARIAN.

*For notes, see p. IV.
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NOTES

1JUSTICE STEVENS retired effective June 29, 2010. See post, p. IX.

2The Honorable Elena Kagan, of Massachusetts, Solicitor General of the
United States, was nominated by President Obama on May 10, 2010, to be
an Associate Justice of this Court; the nomination was confirmed by the
Senate on August 6, 2010; she was commissioned on the same date; and
she took the oaths and her seat on August 7, 2010. She was presented to
the Court on October 1, 2010. See post, p. XVIL

3 Ms. Kagan resigned as Solicitor General effective August 6, 2010.

4 Mr. Wagner retired as Reporter of Decisions on September 30, 2010.
See post, p. XIIL
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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective August 17, 2009, viz.:

For the District of Columbia Circuit, JOHN G. ROBERTS, JR.,
Chief Justice.

For the First Circuit, STEPHEN BREYER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Fourth Circuit, JOHN G. ROBERTS, JR., Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Eighth Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Ninth Circuit, ANTHONY M. KENNEDY, Associate Justice.

For the Tenth Circuit, SONIA SOTOMAYOR, Associate Justice.

For the Eleventh Circuit, CLARENCE THOMAS, Associate Justice.

For the Federal Circuit, JOHN G. ROBERTS, JR., Chief Justice.

August 17, 2009.

(For next previous allotment, see 557 U. S., p. VI1.)
(For next subsequent allotment, see post, p. VI1.)
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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective June 29, 2010, viz.:

For the District of Columbia Circuit, JOHN G. ROBERTS, JR.,
Chief Justice.

For the First Circuit, STEPHEN BREYER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Fourth Circuit, JOHN G. ROBERTS, JR., Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, CLARENCE THOMAS, Associate Justice.

For the Seventh Circuit, STEPHEN BREYER, Associate Justice.

For the Eighth Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Ninth Circuit, ANTHONY M. KENNEDY, Associate Justice.

For the Tenth Circuit, SONIA SOTOMAYOR, Associate Justice.

For the Eleventh Circuit, CLARENCE THOMAS, Associate Justice.

For the Federal Circuit, JOHN G. ROBERTS, JR., Chief Justice.

June 29, 2010.

(For next previous allotment, see 557 U. S., p. VII.)
(For next subsequent allotment, see post, p. VIL.)
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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective September 28, 2010, viz.:

For the District of Columbia Circuit, JOHN G. ROBERTS, JR.,
Chief Justice.

For the First Circuit, STEPHEN BREYER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Fourth Circuit, JOHN G. ROBERTS, JR., Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, ELENA KAGAN, Associate Justice.

For the Seventh Circuit, ELENA KAGAN, Associate Justice.

For the Eighth Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Ninth Circuit, ANTHONY M. KENNEDY, Associate Justice.

For the Tenth Circuit, SONIA SOTOMAYOR, Associate Justice.

For the Eleventh Circuit, CLARENCE THOMAS, Associate Justice.

For the Federal Circuit, JOHN G. ROBERTS, JR., Chief Justice.

September 28, 2010.

(For next previous allotment, see ante, p. V1.)
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RETIREMENT OF JUSTICE STEVENS
SUPREME COURT OF THE UNITED STATES

MONDAY, JUNE 28, 2010

Present: CHIEF JUSTICE ROBERTS, JUSTICE STEVENS,
JUSTICE SCALIA, JUSTICE KENNEDY, JUSTICE THOMAS,
JUSTICE GINSBURG, JUSTICE BREYER, JUSTICE ALITO, and
JUSTICE SOTOMAYOR.

THE CHIEF JUSTICE said:

And now I must regrettably note for the record that this
is the last session at which our friend and colleague, Justice
John Paul Stevens, will be on the Bench with us. Justice
Stevens has served on this court with great distinction since
December 1975. We wish him the best in his well-deserved
retirement. On this occasion, we have sent Justice Stevens
a letter that I will now read.

SUPREME COURT OF THE UNITED STATES,
CHAMBERS OF THE CHIEF JUSTICE,
Washington, D. C., June 28, 2010.

Dear John:

The Supreme Court convened for the first time in 1790.
You have served on its bench for nearly one-sixth of its exist-
ence. For the past thirty-four years, this Court has drawn
strength from your presence. Whether in majority, sepa-
rate concurrence, or dissent, you have brought rigor and
integrity to the resolution of the most difficult issues.
Through it all, you have alloyed genuine collegiality with
independent judgment.

IX
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X RETIREMENT OF JUSTICE STEVENS

Your decision to retire saddens each of us in distinct ways.
We will miss your wisdom, your perceptive insights and vast
life experience, your unaffected decency and resolute com-
mitment to justice. But we also know that your presence
will endure through your contributions to the Court’s work.
You have enriched us through your inspiring example of pub-
lic service. The bonds of friendship that we have forged ex-
tend beyond our common endeavor.

We wish you and Maryan great happiness in the years
ahead.

Affectionately,
JOHN G. ROBERTS, JR.
ANTONIN SCALIA
ANTHONY M. KENNEDY
CLARENCE THOMAS
RuTH BADER GINSBURG
STEPHEN BREYER
SAMUEL A. ALITO, JR.
SONIA SOTOMAYOR
SANDRA DAY O’CONNOR
DAvID H. SOUTER

THE CHIEF JUSTICE said:
Justice Stevens, we will allow you time for rebuttal.
JUSTICE STEVENS said:

Well Chief, I have addressed a response that’s addressed
‘Dear Colleagues’, and it occurred to me sitting here that if
I had written this letter when I joined the Court, it would
have been addressed ‘Dear Brethren’ but ‘Dear Colleagues’
suits today’s composition of the Court.

SUPREME COURT OF THE UNITED STATES,
CHAMBERS OF JOHN PAUL STEVENS,
Washington, D. C., June 28, 2010.

Dear Colleagues,

Collegiality and independence characterize our common
endeavor. I thank you for your kind words.
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RETIREMENT OF JUSTICE STEVENS XI

Far more importantly, Maryan and I thank each of you and
each of your spouses—present and departed—for your warm
and enduring friendship.

It has been an honor and a privilege to share custodial
responsibility for a great institution with the eight of you
and with ten of your predecessors. I have enjoyed working
with each of you and with every member of the Supreme
Court workforce that has always taken such excellent care
of the Justices. If I have overstayed my welcome, it is be-
cause this is such a unique and wonderful job.

I wish you all the best.

Most sincerely,
John
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RETIREMENT OF REPORTER OF DECISIONS
SUPREME COURT OF THE UNITED STATES

MONDAY, JUNE 28, 2010

Present: CHIEF JUSTICE ROBERTS, JUSTICE STEVENS,
JUSTICE SCALIA, JUSTICE KENNEDY, JUSTICE THOMAS,
JUSTICE GINSBURG, JUSTICE BREYER, JUSTICE ALITO, and
JUSTICE SOTOMAYOR.

THE CHIEF JUSTICE said:

Before we rise for the summer, I would like to take the
opportunity to note that our Reporter of Decisions, Frank D.
Wagner, has announced his retirement, effective September
30th of this year. Few outside this Court are aware of the
Reporter’s important role. He is responsible for the prepa-
ration of the decisions of this Court for publication in the
official United States Reports. Among many other things,
the Reporter is responsible for preparing the syllabus and
resolving issues of formatting style, punctuation, spelling,
and citation form. Mr. Wagner has served as reporter for
more than 23 years. He has overseen the publication of 82
volumes of the Supreme Court Reports, more than any pre-
vious reporter, going back 220 years. Mr. Wagner, we thank
you for your service, which you have performed with exem-
plary diligence and skill.

XIII
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DEATH OF MR. GINSBURG
SUPREME COURT OF THE UNITED STATES

MONDAY, JUNE 28, 2010

Present: CHIEF JUSTICE ROBERTS, JUSTICE STEVENS,
JUSTICE SCALIA, JUSTICE KENNEDY, JUSTICE THOMAS,
JUSTICE GINSBURG, JUSTICE BREYER, JUSTICE ALITO, and
JUSTICE SOTOMAYOR.

THE CHIEF JUSTICE said:

It is my very sad duty to announce that Martin David
Ginsburg, husband of our colleague, Justice Ruth Bader
Ginsburg, died yesterday, June 27, 2010, at home in Wash-
ington, D. C.

Martin Ginsburg was born in Brooklyn, New York, on
June 10, 1932. He earned an A. B. from Cornell University
in 1953 and a J. D. magna cum laude from Harvard Law
School in 1958.

Martin Ginsburg and Ruth Bader Ginsburg met at Cornell
on a blind date in 1951 and were married on June 23, 1954,
at his parents’ home on Long Island.

Martin Ginsburg served in the United States Army from
1954 until 1956 and was stationed at Fort Sill, Oklahoma,
where he taught in the artillery school. He had a distin-
guished career in the law, first in private practice, and later
as a renowned law professor known not only for his academic
contributions, but also his sharp wit and engaging charm.
He began his career as a tax professor at New York Univer-
sity Law School and continued at Columbia Law School.
When Ruth Bader Ginsburg was appointed to the United

XV
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XVI DEATH OF MR. GINSBURG

States Court of Appeals for the District of Columbia Circuit
in 1980, Martin Ginsburg joined the faculty of the George-
town University Law Center. He was a visiting professor
at Stanford Law School, Harvard Law School, University of
Chicago Law School, and New York University Law School.
He served on many advisory boards and deservedly won nu-
merous academic accolades and awards. He was a member
of the Bar of this Court. He was also a gourmet cook.

Martin Ginsburg was as loving as he was gifted. He was
a devoted husband, father, and grandfather, and he was a
dear friend to everyone here at the Court. As a mark of
our sorrow and affection for Martin, Justice Ginsburg, and
their family, the journal of the court will note that the ad-
journment of this Court today is in honor of Professor Martin
David Ginsburg.
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APPOINTMENT OF JUSTICE KAGAN
SUPREME COURT OF THE UNITED STATES

FRIDAY, OCTOBER 1, 2010

Present: CHIEF JUSTICE ROBERTS, JUSTICE SCALIA,
JUSTICE KENNEDY, JUSTICE THOMAS, JUSTICE GINSBURG,
JUSTICE BREYER, JUSTICE ALITO, JUSTICE SOTOMAYOR and
JUSTICE KAGAN.

THE CHIEF JUSTICE said:

This special sitting of the Court is held today to receive
the Commission of the newly appointed Associate Justice of
the Supreme Court of the United States, Elena Kagan.

We are pleased to have with us today the President of
the United States. On behalf of the Court Mr. President,
welcome. You are always welcome here.

On behalf of all of us, I am also delighted to welcome back
our distinguished colleagues, Justice Stevens, Justice O’Con-
nor, and Justice Souter. Welcome back.

The Court now recognizes the Attorney General of the
United States, Eric Holder.

Attorney General Holder said:

MR. CHIEF JUSTICE, and may it please the Court. I have
the Commission which has been issued to the Honorable
Elena Kagan, as an Associate Justice of the Supreme Court
of the United States. The Commission has been duly signed
by the President of the United States and attested by me as
the Attorney General of the United States. I move that the
Clerk read the Commission and that it be made part of the
permanent records of this Court.

XVII
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XVIII APPOINTMENT OF JUSTICE KAGAN

THE CHIEF JUSTICE said:

Thank you, Attorney General Holder, your motion is
granted. Mr. Clerk, will you please read the Commission.

The Clerk read the Commission:
BARACK OBAMA,
PRESIDENT OF THE UNITED STATES OF AMERICA,

To all who shall see these Presents, Greeting:

Know YE; That reposing special trust and confidence in
the Wisdom, Uprightness, and Learning of Elena Kagan, of
Massachusetts, I have nominated, and, by and with the ad-
vice and consent of the Senate, do appoint her an Associate
Justice of the Supreme Court of the United States, and do
authorize and empower her to execute and fulfill the duties
of that Office according to the Constitution and Laws of the
said United States, and to Have and to Hold the said Office,
with all the powers, privileges and emoluments to the same
of right appertaining, unto her, the said Elena Kagan, during
her good behavior.

In testimony whereof, I have caused these Letters to be
made patent and the seal of the Department of Justice to be
hereunto affixed.

Done at the City of Washington, this sixth day of August,
in the year of our Lord two thousand ten, and of the Inde-
pendence of the United States of America the two hundred
and thirty-fifth.

[SEAL] BARACK OBAMA
By the President:
Eric H. HOLDER,
Attorney General

THE CHIEF JUSTICE said:

I now ask the Deputy Clerk of the Court to escort Justice
Kagan to the bench.
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APPOINTMENT OF JUSTICE KAGAN XIX

THE CHIEF JUSTICE said:

Please repeat after me.

Justice Kagan said:

I, Elena Kagan, do solemnly swear that I will administer
justice without respect to persons, and do equal right to the
poor and to the rich, and that I will faithfully and impartially
discharge and perform all the duties incumbent upon me as
an Associate Justice of the Supreme Court of the United
States under the Constitution and laws of the United States.
So help me God.

ELENA KAGAN

Subscribed and sworn to before me this first day of
October, 2010.
JOHN G. ROBERTS, JR.
Chief Justice

THE CHIEF JUSTICE said:

Congratulations. JUSTICE KAGAN, on behalf of all the
members of the Court, it is my pleasure to extend to you a
very warm welcome as the 100th Associate Justice of the
Supreme Court of the United States. We wish for you a
long and happy career in our common calling.

JUSTICE KAGAN said:
Thank you.
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TABLE OF CASES REPORTED

NotE: All undesignated references herein to the United States Code
are to the 2006 edition.

Cases reported before page 1001 are those decided with opinions of the
Court or decisions per curiam. Cases reported on page 1001 et seq. are
those in which orders were entered. Opinions reported on page 1301
et seq. are those written in chambers by individual Justices.
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CASES ADJUDGED

IN THE
SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 2009

HOLDER, ATTORNEY GENERAL, ET AL. v.
HUMANITARIAN LAW PROJECT ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 08-1498. Argued February 23, 2010—Decided June 21, 2010*

It is a federal crime to “knowingly provid[e] material support or resources
to a foreign terrorist organization.” 18 U.S. C. §2339B(a)(1). The au-
thority to designate an entity a “foreign terrorist organization” rests
with the Secretary of State, and is subject to judicial review. “[Tlhe
term ‘material support or resources’ means any property, tangible or
intangible, or service, including currency or monetary instruments or
financial securities, financial services, lodging, training, expert advice
or assistance, safehouses, false documentation or identification, commu-
nications equipment, facilities, weapons, lethal substances, explosives,
personnel (1 or more individuals who may be or include oneself), and
transportation, except medicine or religious materials.” §2339A(b)(1).
Over the years, §2339B and the definition of “material support or re-
sources” have been amended, inter alia, to clarify that a violation
requires knowledge of the foreign group’s designation as a terrorist or-
ganization or its commission of terrorist acts, §2339B(a)(1); and to de-
fine the terms “training,” §2339A(b)(2), “expert advice or assistance,”
§2339A(b)(3), and “personnel,” § 2339B(h).

*Together with No. 09-89, Humanitarian Law Project et al. v. Holder,
Attorney General, et al., also on certiorari to the same court.
1
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Among the entities the Secretary of State has designated “foreign
terrorist organization[s]” are the Partiya Karkeran Kurdistan (PKK)
and the Liberation Tigers of Tamil Eelam (LTTE), which aim to estab-
lish independent states for, respectively, Kurds in Turkey and Tamils in
Sri Lanka. Although both groups engage in political and humanitarian
activities, each has also committed numerous terrorist attacks, some of
which have harmed American citizens. Claiming they wish to support
those groups’ lawful, nonviolent activities, two U. S. citizens and six do-
mestic organizations (hereinafter plaintiffs) initiated this constitutional
challenge to the material-support statute. The litigation has had a com-
plicated 12-year history. Ultimately, the District Court partially en-
joined the enforcement of the material-support statute against plaintiffs.
After the Ninth Circuit affirmed, plaintiffs and the Government cross-
petitioned for certiorari. The Court granted both petitions.

As the litigation now stands, plaintiffs challenge § 2339B’s prohibition
on providing four types of material support—“training,” “expert advice
or assistance,” “service,” and “personnel”’—asserting violations of the
Fifth Amendment’s Due Process Clause on the ground that the statu-
tory terms are impermissibly vague, and violations of their First
Amendment rights to freedom of speech and association. They claim
that §2339B is invalid to the extent it prohibits them from engaging
in certain specified activities, including training PKK members to use
international law to resolve disputes peacefully; teaching PKK members
to petition the United Nations and other representative bodies for relief;
and engaging in political advocacy on behalf of Kurds living in Turkey
and Tamils living in Sri Lanka.

Held: The material-support statute, § 2339B, is constitutional as applied to
the particular forms of support that plaintiffs seek to provide to foreign
terrorist organizations. Pp. 14-40.

(@) This preenforcement challenge to §2339B is a justiciable Article
IIT case or controversy. Plaintiffs face “a credible threat of prosecu-
tion” and “should not be required to await and undergo a criminal prose-
cution as the sole means of seeking relief.” Babbitt v. Farm Workers,
442 U. S. 289, 298. Pp. 15-16.

(b) The Court cannot avoid the constitutional issues in this litigation
by accepting plaintiffs’ argument that the material-support statute,
when applied to speech, should be interpreted to require proof that a
defendant intended to further a foreign terrorist organization’s illegal
activities. That reading is inconsistent with §2339B’s text, which
prohibits “knowingly” providing material support and demonstrates
that Congress chose knowledge about the organization’s connection to
terrorism, not specific intent to further its terrorist activities, as the
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necessary mental state for a violation. Plaintiffs’ reading is also unten-
able in light of the sections immediately surrounding §2339B, which—
unlike §2339B—do refer to intent to further terrorist activity. See
§§2339A(a), 2339C(a)(1). Finally, there is no textual basis for plaintiffs’
argument that the same language in §2339B should be read to require
specific intent with regard to speech, but not with regard to other forms
of material support. Pp. 16-18.

(¢) As applied to plaintiffs, the material-support statute is not uncon-
stitutionally vague. The Ninth Circuit improperly merged plaintiffs’
vagueness challenge with their First Amendment claims, holding that
“training,” “service,” and a portion of “expert advice or assistance”
were impermissibly vague because they applied to protected speech—
regardless of whether those applications were clear. The Court of Ap-
peals also contravened the rule that “[a] plaintiff who engages in some
conduct that is clearly proscribed cannot complain of the vagueness of
the law as applied to the conduct of others.” Hoffman Estates v. Flip-
side, Hoffman Estates, Inc., 455 U. S. 489, 495.

The material-support statute, in its application to plaintiffs, “pro-
vide[s] a person of ordinary intelligence fair notice of what is prohib-
ited.” United States v. Williams, 553 U. S. 285, 304. The statutory
terms at issue here—“training,” “expert advice or assistance,” “serv-
ice,” and “personnel”—are quite different from the sorts of terms, like
“‘annoying’” and “‘indecent,’” that the Court has struck down for re-
quiring “wholly subjective judgments without statutory definitions, nar-
rowing context, or settled legal meanings.” Id., at 306. Congress has
increased the clarity of § 2339B’s terms by adding narrowing definitions,
and §2339B’s knowledge requirement further reduces any potential for
vagueness, see Hill v. Colorado, 530 U. S. 703, 732.

Although the statute may not be clear in every application, the dispos-
itive point is that its terms are clear in their application to plaintiffs’
proposed conduct. Most of the activities in which plaintiffs seek to
engage readily fall within the scope of “training” and “expert advice
or assistance.” In fact, plaintiffs themselves have repeatedly used
those terms to describe their own proposed activities. Plaintiffs’ re-
sort to hypothetical situations testing the limits of “training” and “ex-
pert advice or assistance” is beside the point because this litigation does
not concern such situations. See Scales v. United States, 367 U. S. 203,
223. Gentile v. State Bar of Nev., 501 U.S. 1030, 1049-1051, distin-
guished. Plaintiffs’ further contention, that the statute is vague in its
application to the political advocacy they wish to undertake, runs afoul
of §2339B(h), which makes clear that “personnel” does not cover ad-
vocacy by those acting entirely independently of a foreign terrorist or-
ganization, and the ordinary meaning of “service,” which refers to con-
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certed activity, not independent advocacy. Context confirms that
meaning: Independently advocating for a cause is different from the pro-
hibited act of providing a service “to a foreign terrorist organization.”
§2339B(a)(1).

Thus, any independent advocacy in which plaintiffs wish to engage is
not prohibited by §2339B. On the other hand, a person of ordinary
intelligence would understand the term “service” to cover advocacy per-
formed in coordination with, or at the direction of, a foreign terrorist
organization. Plaintiffs argue that this construction of the statute
poses difficult questions of exactly how much direction or coordination
is necessary for an activity to constitute a “service.” Because plaintiffs
have not provided any specific articulation of the degree to which they
seek to coordinate their advocacy with the PKK and LTTE, however,
they cannot prevail in their preenforcement challenge. See Washing-
ton State Grange v. Washington State Republican Party, 552 U. S. 442,
454. Pp. 18-25.

(d) As applied to plaintiffs, the material-support statute does not vio-
late the freedom of speech guaranteed by the First Amendment.
Pp. 25-39.

(1) Both plaintiffs and the Government take extreme positions on
this question. Plaintiffs claim that Congress has banned their pure po-
litical speech. That claim is unfounded because, under the material-
support statute, they may say anything they wish on any topic. Section
2339B does not prohibit independent advocacy or membership in the
PKK and LTTE. Rather, Congress has prohibited “material support,”
which most often does not take the form of speech. And when it does,
the statute is carefully drawn to cover only a narrow category of speech
to, under the direction of, or in coordination with foreign groups that
the speaker knows to be terrorist organizations. On the other hand,
the Government errs in arguing that the only thing actually at issue
here is conduct, not speech, and that the correct standard of review is
intermediate scrutiny, as set out in United States v. O’Brien, 391 U. S.
367, 377. That standard is not used to review a content-based regula-
tion of speech, and §2339B regulates plaintiffs’ speech to the PKK and
LTTE on the basis of its content. Even if the material-support statute
generally functions as a regulation of conduct, as applied to plaintiffs
the conduct triggering coverage under the statute consists of communi-
cating a message. Thus, the Court “must [apply] a more demanding
standard” than the one described in O’Brien. Texas v. Johmson, 491
U. S. 397, 403. Pp. 25-28.

(2) The parties agree that the Government’s interest in combating
terrorism is an urgent objective of the highest order, but plaintiffs argue
that this objective does not justify prohibiting their speech, which they
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say will advance only the legitimate activities of the PKK and LTTE.
Whether foreign terrorist organizations meaningfully segregate support
of their legitimate activities from support of terrorism is an empirical
question. Congress rejected plaintiffs’ position on that question when
it enacted §2339B, finding that “foreign organizations that engage in
terrorist activity are so tainted by their criminal conduct that any con-
tribution to such an organization facilitates that conduct.” §301(a)(7),
110 Stat. 1247, note following §2339B. The record confirms that Con-
gress was justified in rejecting plaintiffs’ view. The PKK and LTTE
are deadly groups. It is not difficult to conclude, as Congress did, that
the taint of their violent activities is so great that working in coordina-
tion with them or at their command legitimizes and furthers their ter-
rorist means. Moreover, material support meant to promote peaceable,
lawful conduct can be diverted to advance terrorism in multiple ways.
The record shows that designated foreign terrorist organizations do not
maintain organizational firewalls between social, political, and terrorist
operations, or financial firewalls between funds raised for humanitarian
activities and those used to carry out terrorist attacks. Providing
material support in any form would also undermine cooperative inter-
national efforts to prevent terrorism and strain the United States’
relationships with its allies, including those that are defending them-
selves against violent insurgencies waged by foreign terrorist groups.
Pp. 28-33.

(3) The Court does not rely exclusively on its own factual infer-
ences drawn from the record evidence, but considers the Executive
Branch’s stated view that the experience and analysis of Government
agencies charged with combating terrorism strongly support Congress’s
finding that all contributions to foreign terrorist organizations—even
those for seemingly benign purposes—further those groups’ terrorist
activities. That evaluation of the facts, like Congress’s assessment, is
entitled to deference, given the sensitive national security and foreign
relations interests at stake. The Court does not defer to the Govern-
ment’s reading of the First Amendment. But respect for the Govern-
ment’s factual conclusions is appropriate in light of the courts’ lack of
expertise with respect to national security and foreign affairs, and the
reality that efforts to confront terrorist threats occur in an area where
information can be difficult to obtain, the impact of certain conduct can
be difficult to assess, and conclusions must often be based on informed
judgment rather than concrete evidence. The Court also finds it sig-
nificant that Congress has been conscious of its own responsibility to
consider how its actions may implicate constitutional concerns. Most
importantly, Congress has avoided any restriction on independent advo-
cacy, or indeed any activities not directed to, coordinated with, or con-


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


6 HOLDER v». HUMANITARIAN LAW PROJECT

Syllabus

trolled by foreign terrorist groups. Given the sensitive interests in na-
tional security and foreign affairs at stake, the political branches have
adequately substantiated their determination that prohibiting material
support in the form of training, expert advice, personnel, and services to
foreign terrorist groups serves the Government’s interest in preventing
terrorism, even if those providing the support mean to promote only the
groups’ nonviolent ends.

As to the particular speech plaintiffs propose to undertake, it is
wholly foreseeable that directly training the PKK on how to use interna-
tional law to resolve disputes would provide that group with information
and techniques that it could use as part of a broader strategy to promote
terrorism, and to threaten, manipulate, and disrupt. Teaching the PKK
to petition international bodies for relief also could help the PKK obtain
funding it would redirect to its violent activities. Plaintiffs’ proposals
to engage in political advocacy on behalf of Kurds and Tamils, in turn,
are phrased so generally that they cannot prevail in this preenforcement
challenge. The Court does not decide whether any future applications
of the material-support statute to speech or advocacy will survive First
Amendment scrutiny. It simply holds that § 2339B does not violate the
freedom of speech as applied to the particular types of support these
plaintiffs seek to provide. Pp. 33-39.

(e) Nor does the material-support statute violate plaintiffs’ First
Amendment freedom of association. Plaintiffs argue that the statute
criminalizes the mere fact of their associating with the PKK and LTTE,
and thereby runs afoul of this Court’s precedents. The Ninth Circuit
correctly rejected this claim because §2339B does not penalize mere
association, but prohibits the act of giving foreign terrorist groups ma-
terial support. Any burden on plaintiffs’ freedom of association caused
by preventing them from supporting designated foreign terrorist orga-
nizations, but not other groups, is justified for the same reasons the
Court rejects their free speech challenge. Pp. 39-40.

552 F. 3d 916, affirmed in part, reversed in part, and remanded.

ROBERTS, C. J., delivered the opinion of the Court, in which STEVENS,
ScaLiA, KENNEDY, THOMAS, and ALITO, JJ., joined. BREYER, J., filed
a dissenting opinion, in which GINSBURG and SOTOMAYOR, JJ., joined,
post, p. 40.

David D. Cole argued the cause for petitioners in
No. 09-89 and respondents in No. 08-1498. With him on
the briefs were Shayana Kadidal, Jules Lobel, Richard G.
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Taranto, Carol Sobel, Paul Hoffman, and Visuvanathan
Rudrakumaran.

Solicitor General Kagan argued the cause for respondents
in No. 09-89 and petitioners in No. 08-1498. With her on
the briefs were Assistant Attorney General West, Deputy
Solicitor General Katyal, Jeffrey B. Wall, and Douglas N.
Letter.T

CHIEF JUSTICE ROBERTS delivered the opinion of the
Court.

Congress has prohibited the provision of “material support
or resources” to certain foreign organizations that engage in
terrorist activity. 18 U.S.C. §2339B(a)(1). That prohibi-
tion is based on a finding that the specified organizations
“are so tainted by their criminal conduct that any contribu-
tion to such an organization facilitates that conduct.” Anti-
terrorism and Effective Death Penalty Act of 1996 (AEDPA),
§301(a)(7), 110 Stat. 1247, note following 18 U. S. C. §2339B
(Findings and Purpose). The plaintiffs in this litigation

TBriefs of amici curiae urging reversal in No. 08-1498 were filed for the
Anti-Defamation League by David M. Raim, Steven M. Freeman, Michael
Lieberman, and Steven C. Sheinberg, for the Center on the Administration
of Criminal Law by Michael Y. Scudder, Jr., and Anthony S. Barkow; and
for the Center for Constitutional Jurisprudence et al. by John C. Eastman,
Edwin Meese 111, and David B. Rivkin, Jr.

Briefs of amici curiae urging reversal in No. 08-1498 and affirmance in
No. 09-89 were filed for Scholars, Attorneys, and Former Public Officials
with Experience in Terrorism-Related Issues by Bradford A. Berenson
and Peter Margulies; and for Major General John D. Altenburg, U. S.
Army (Ret.) et al. by Daniel J. Popeo and Richard A. Samp.

Briefs of amici curiae urging affirmance in No. 08-1498 and reversal in
No. 09-89 were filed for the Carter Center et al. by Melissa Goodman,
Steven R. Shapiro, and Jameel Jaffer; and for Victims of the McCarthy
Era by John A. Freedman, Sara K. Pildis, and Stephen F. Rohde.

Briefs of amici curiae were filed in both cases for Academic Researchers
et al. by Burt Neuborne, Elizabeth Goitein, David Udell, and Sidney S.
Rosdeitcher; and for the Constitution Project et al. by David M. Gossett,
Sharon Bradford Franklin, and John W. Whitehead.
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seek to provide support to two such organizations. Plain-
tiffs claim that they seek to facilitate only the lawful, non-
violent purposes of those groups, and that applying the
material-support law to prevent them from doing so violates
the Constitution. In particular, they claim that the statute
is too vague, in violation of the Fifth Amendment, and that
it infringes their rights to freedom of speech and association,
in violation of the First Amendment. We conclude that the
material-support statute is constitutional as applied to the
particular activities plaintiffs have told us they wish to pur-
sue. We do not, however, address the resolution of more
difficult cases that may arise under the statute in the future.

I

This litigation concerns 18 U. S. C. §2339B, which makes
it a federal crime to “knowingly provid[e] material support
or resources to a foreign terrorist organization.”! Congress
has amended the definition of “material support or re-
sources” periodically, but at present it is defined as follows:

“[TThe term ‘material support or resources’ means any
property, tangible or intangible, or service, including
currency or monetary instruments or financial secur-
ities, financial services, lodging, training, expert ad-
vice or assistance, safehouses, false documentation or
identification, communications equipment, facilities,

In full, 18 U.S.C. §2339B(a)(1) provides: “UNLAWFUL CONDUCT.—
Whoever knowingly provides material support or resources to a foreign
terrorist organization, or attempts or conspires to do so, shall be fined
under this title or imprisoned not more than 15 years, or both, and, if the
death of any person results, shall be imprisoned for any term of years or
for life. To violate this paragraph, a person must have knowledge that
the organization is a designated terrorist organization . . ., that the organi-
zation has engaged or engages in terrorist activity . . ., or that the organi-
zation has engaged or engages in terrorism . ...” The terms “terrorist
activity” and “terrorism” are defined in 8 U. S. C. §1182(a)(3)(B)(iii) and
22 U. S. C. §2656f(d)(2), respectively.
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weapons, lethal substances, explosives, personnel (1 or
more individuals who may be or include oneself), and
transportation, except medicine or religious materials.”
§2339A(b)(1); see also §2339B(g)(4).

The authority to designate an entity a “foreign terrorist
organization” rests with the Secretary of State. 8 U.S.C.
§§1189(a)(1), (d)(4). She may, in consultation with the Sec-
retary of the Treasury and the Attorney General, so desig-
nate an organization upon finding that it is foreign, engages
in “terrorist activity” or “terrorism,” and thereby “threatens
the security of United States nationals or the national secu-
rity of the United States.” §§1189(a)(1), (d)(4). “‘[N]a-
tional security’ means the national defense, foreign relations,
or economic interests of the United States.” §1189(d)(2).
An entity designated a foreign terrorist organization may
seek review of that designation before the D. C. Circuit
within 30 days of that designation. §1189(c)(1).

In 1997, the Secretary of State designated 30 groups as
foreign terrorist organizations. See 62 Fed. Reg. 52650.
Two of those groups are the Kurdistan Workers’ Party (also
known as the Partiya Karkeran Kurdistan, or PKK) and the
Liberation Tigers of Tamil Eelam (LTTE). The PKK is an
organization founded in 1974 with the aim of establishing an
independent Kurdish state in southeastern Turkey. Hu-
manitarian Law Project v. Reno, 9 F. Supp. 2d 1176, 1180-
1181 (CD Cal. 1998); Brief for Petitioners in No. 08-1498,
p. 6 (hereinafter Brief for Government). The LTTE is an
organization founded in 1976 for the purpose of creating an
independent Tamil state in Sri Lanka. 9 F. Supp. 2d, at
1182; Brief for Government 6. The District Court in this
action found that the PKK and LTTE engage in political and
humanitarian activities. See 9 F. Supp. 2d, at 1180-1182.
The Government has presented evidence that both groups
have also committed numerous terrorist attacks, some of
which have harmed American citizens. See App. 128-133.
The LTTE sought judicial review of its designation as a for-
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eign terrorist organization; the D. C. Circuit upheld that des-
ignation. See People’s Mojahedin Organization of Iran v.
Department of State, 182 F. 3d 17, 18-19, 25 (1999). The PKK
did not challenge its designation. 9 F. Supp. 2d, at 1180.

Plaintiffs in this litigation are two U. S. citizens and six
domestic organizations: the Humanitarian Law Project
(HLP) (a human rights organization with consultative status
to the United Nations); Ralph Fertig (the HLP’s president,
and a retired Administrative Law Judge); Nagalingam Jeya-
lingam (a Tamil physician, born in Sri Lanka and a natural-
ized U. S. citizen); and five nonprofit groups dedicated to the
interests of persons of Tamil descent. Brief for Petitioners
in No. 09-89, pp. ii, 10 (hereinafter Brief for Plaintiffs); App.
48. 1In 1998, plaintiffs filed suit in federal court challenging
the constitutionality of the material-support statute, § 2339B.
Plaintiffs claimed that they wished to provide support for the
humanitarian and political activities of the PKK and LTTE in
the form of monetary contributions, other tangible aid, legal
training, and political advocacy, but that they could not do so
for fear of prosecution under §2339B. 9 F. Supp. 2d, at
1180-1184.2

As relevant here, plaintiffs claimed that the material-
support statute was unconstitutional on two grounds: First,
it violated their freedom of speech and freedom of association
under the First Amendment, because it criminalized their

2 At the time plaintiffs first filed suit, 18 U. S. C. §2339B(a) (2000 ed.)
provided: “Whoever, within the United States or subject to the jurisdic-
tion of the United States, knowingly provides material support or re-
sources to a foreign terrorist organization, or attempts or conspires to do
so, shall be fined under this title or imprisoned not more than 10 years, or
both.” See Humanitarian Law Project v. Reno, 9 F. Supp. 2d 1205, 1207
(CD Cal. 1998). And 18 U. S. C. §2339A(b) (2000 ed.) defined “material
support or resources” to mean “currency or other financial securities,
financial services, lodging, training, safehouses, false documentation or
identification, communications equipment, facilities, weapons, lethal sub-
stances, explosives, personnel, transportation, and other physical assets,
except medicine or religious materials.”
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provision of material support to the PKK and LTTE, without
requiring the Government to prove that plaintiffs had a spe-
cific intent to further the unlawful ends of those organiza-
tions. Id., at 1184. Second, plaintiffs argued that the stat-
ute was unconstitutionally vague. Id., at 1184-1185.

Plaintiffs moved for a preliminary injunction, which the
District Court granted in part. The District Court held
that plaintiffs had not established a probability of success
on their First Amendment speech and association claims.
See id., at 1196-1197. But the court held that plaintiffs had
established a probability of success on their claim that, as
applied to them, the statutory terms “personnel” and “train-
ing” in the definition of “material support” were impermissi-
bly vague. See id., at 1204.

The Court of Appeals affirmed. 205 F. 3d 1130, 1138 (CA9
2000). The court rejected plaintiffs’ speech and association
claims, including their claim that §2339B violated the First
Amendment in barring them from contributing money to the
PKK and LTTE. See ud., at 1133-1136. But the Court of
Appeals agreed with the District Court that the terms “per-
sonnel” and “training” were vague because it was “easy to
imagine protected expression that falls within the bounds”
of those terms. Id., at 1138; see id., at 1137.

With the preliminary injunction issue decided, the action
returned to the District Court, and the parties moved for
summary judgment on the merits. The District Court en-
tered a permanent injunction against applying to plain-
tiffs the bans on “personnel” and “training” support. See
No. CV-98-1971 ABC (BQRx), 2001 WL 36105333 (CD Cal.,
Oct. 2, 2001). The Court of Appeals affirmed. 352 F. 3d
382 (CA9 2003).

Meanwhile, in 2001, Congress amended the definition of
“material support or resources” to add the term “expert
advice or assistance.” Uniting and Strengthening America
by Providing Appropriate Tools Required to Intercept and
Obstruct Terrorism Act of 2001 (USA PATRIOT ACT),
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§805(a)(2)(B), 115 Stat. 377. In 2003, plaintiffs filed a second
action challenging the constitutionality of that term as ap-
plied to them. 309 F. Supp. 2d 1185, 1192 (CD Cal. 2004).

In that action, the Government argued that plaintiffs
lacked standing and that their preenforcement claims were
not ripe. Id., at 1194. The District Court held that plain-
tiffs’ claims were justiciable because plaintiffs had suffi-
ciently demonstrated a “genuine threat of imminent prosecu-
tion,” id., at 1195 (internal quotation marks omitted), and
because § 2339B had the potential to chill plaintiffs’ protected
expression, see id., at 1197-1198. On the merits, the Dis-
trict Court held that the term “expert advice or assistance”
was impermissibly vague. Id., at 1201. The District Court
rejected, however, plaintiffs’ First Amendment claims that
the new term was substantially overbroad and criminalized
associational speech. See id., at 1202, 1203.

The parties cross-appealed. While the cross-appeals
were pending, the Ninth Circuit granted en banc rehearing
of the panel’s 2003 decision in plaintiffs’ first action (invol-
ving the terms “personnel” and “training”). See 382 F. 3d
1154, 1155 (2004). The en banc court heard reargument
on December 14, 2004. See 380 F. Supp. 2d 1134, 1138
(CD Cal. 2005). Three days later, Congress again amended
§2339B and the definition of “material support or resources.”
Intelligence Reform and Terrorism Prevention Act of 2004
(IRTPA), §6603, 118 Stat. 3762-3764.

In IRTPA, Congress clarified the mental state necessary
to violate § 2339B, requiring knowledge of the foreign group’s
designation as a terrorist organization or the group’s com-
mission of terrorist acts. §2339B(a)(1). Congress also
added the term “service” to the definition of “material sup-
port or resources,” §2339A(b)(1), and defined “training” to
mean “instruction or teaching designed to impart a specific
skill, as opposed to general knowledge,” §2339A(b)(2). It
also defined “expert advice or assistance” to mean “advice or
assistance derived from scientific, technical or other special-
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ized knowledge.” §2339A(b)(3). Finally, IRTPA -clarified
the scope of the term “personnel” by providing:

“No person may be prosecuted under [§2339B] in con-
nection with the term ‘personnel’ unless that person has
knowingly provided, attempted to provide, or conspired
to provide a foreign terrorist organization with 1 or
more individuals (who may be or include himself) to
work under that terrorist organization’s direction or
control or to organize, manage, supervise, or otherwise
direct the operation of that organization. Individuals
who act entirely independently of the foreign terrorist
organization to advance its goals or objectives shall not
be considered to be working under the foreign terrorist
organization’s direction and control.” §2339B(h).

Shortly after Congress enacted IRTPA, the en banc Court
of Appeals issued an order in plaintiffs’ first action. 393
F. 3d 902, 903 (CA9 2004). The en banc court affirmed the
rejection of plaintiffs’ First Amendment claims for the rea-
sons set out in the Ninth Circuit’s panel decision in 2000.
See ibid. In light of IRTPA, however, the en banc court
vacated the panel’s 2003 judgment with respect to vague-
ness, and remanded to the District Court for further pro-
ceedings. Ibid. The Ninth Circuit panel assigned to the
cross-appeals in plaintiffs’ second action (relating to “expert
advice or assistance”) also remanded in light of IRTPA. See
380 F. Supp. 2d, at 1139.

The District Court consolidated the two actions on re-
mand. See tbid. The court also allowed plaintiffs to chal-
lenge the new term “service.” See id., at 1151, n. 24. The
parties moved for summary judgment, and the District
Court granted partial relief to plaintiffs on vagueness
grounds. See 1id., at 1156.

The Court of Appeals affirmed once more. 552 F. 3d 916,
933 (CA9 2009). The court first rejected plaintiffs’ claim
that the material-support statute would violate due process
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unless it were read to require a specific intent to further the
illegal ends of a foreign terrorist organization. See id., at
926-927. The Ninth Circuit also held that the statute was
not overbroad in violation of the First Amendment. See id.,
at 931-932. As for vagueness, the Court of Appeals noted
that plaintiffs had not raised a “facial vagueness challenge.”
Id., at 929, n. 6. The court held that, as applied to plaintiffs,
the terms “training,” “expert advice or assistance” (when de-
rived from “other specialized knowledge”), and “service”
were vague because they “continue[d] to cover constitution-
ally protected advocacy,” but the term “personnel” was not
vague because it “no longer criminalize[d] pure speech pro-
tected by the First Amendment.” Id., at 929-931.

The Government petitioned for certiorari, and plaintiffs
filed a conditional cross-petition. We granted both petitions.
557 U. S. 966 (2009).

II

Given the complicated 12-year history of this litigation, we
pause to clarify the questions before us. Plaintiffs challenge
§2339B’s prohibition on four types of material support—
“training,” “expert advice or assistance,” “service,” and
“personnel.” They raise three constitutional claims. First,
plaintiffs claim that § 2339B violates the Due Process Clause
of the Fifth Amendment because these four statutory terms
are impermissibly vague. Second, plaintiffs claim that
§2339B violates their freedom of speech under the First
Amendment. Third, plaintiffs claim that §2339B violates
their First Amendment freedom of association.

Plaintiffs do not challenge the above statutory terms in all
their applications. Rather, plaintiffs claim that §2339B is
invalid to the extent it prohibits them from engaging in cer-
tain specified activities. See Brief for Plaintiffs 16-17, n. 10.
With respect to the HLP and Judge Fertig, those activities
are: (1) “train[ing] members of [the] PKK on how to use
humanitarian and international law to peacefully resolve
disputes”; (2) “engag[ing] in political advocacy on behalf of
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Kurds who live in Turkey”; and (3) “teach[ing] PKK mem-
bers how to petition various representative bodies such as
the United Nations for relief.” 552 F. 3d, at 921, n. 1; see
380 F. Supp. 2d, at 1136. With respect to the other plain-
tiffs, those activities are: (1) “train[ing] members of [the]
LTTE to present claims for tsunami-related aid to mediators
and international bodies”; (2) “offer[ing] their legal expertise
in negotiating peace agreements between the LTTE and the
Sri Lankan government”; and (3) “engag[ing] in political ad-
vocacy on behalf of Tamils who live in Sri Lanka.” 552
F. 3d, at 921, n. 1; see 380 F. Supp. 2d, at 1137.

Plaintiffs also state that “the LTTE was recently defeated
militarily in Sri Lanka,” so “[m]uch of the support the Tamil
organizations and Dr. Jeyalingam sought to provide is now
moot.” Brief for Plaintiffs 11, n. 5. Plaintiffs thus seek
only to support the LTTE “as a political organization out-
side Sri Lanka advocating for the rights of Tamils.” [Ibid.
Counsel for plaintiffs specifically stated at oral argument
that plaintiffs no longer seek to teach the LTTE how to pre-
sent claims for tsunami-related aid, because the LTTE now
“has no role in Sri Lanka.” Tr. of Oral Arg. 63. For that
reason, helping the LTTE negotiate a peace agreement with
Sri Lanka appears to be moot as well. Thus, we do not con-
sider the application of §2339B to those activities here.

One last point. Plaintiffs seek preenforcement review of
a criminal statute. Before addressing the merits, we must
be sure that this is a justiciable case or controversy under
Article ITI. We conclude that it is: Plaintiffs face “a credible
threat of prosecution” and “should not be required to await
and undergo a criminal prosecution as the sole means of
seeking relief.” Babbitt v. Farm Workers, 442 U. S. 289, 298
(1979) (internal quotation marks omitted). See also MedIm-
mumne, Inc. v. Genentech, Inc., 549 U. S. 118, 128-129 (2007).

Plaintiffs claim that they provided support to the PKK and
LTTE before the enactment of §2339B and that they would
provide similar support again if the statute’s allegedly un-
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constitutional bar were lifted. See 309 F. Supp. 2d, at 1197.
The Government tells us that it has charged about 150 per-
sons with violating §2339B, and that several of those prose-
cutions involved the enforcement of the statutory terms at
issue here. See Brief for Government 5. The Government
has not argued to this Court that plaintiffs will not be prose-
cuted if they do what they say they wish to do. Cf. Tr. of
Oral Arg. 57-58. See Babbitt, supra, at 302. See also Mi-
lavetz, Gallop & Milavetz, P. A. v. United States, 559 U. S.
229, 234, 248-249 (2010) (considering an as-applied preen-
forcement challenge brought under the First Amendment).
Based on these considerations, we conclude that plaintiffs’
claims are suitable for judicial review (as one might hope
after 12 years of litigation).

II1

Plaintiffs claim, as a threshold matter, that we should af-
firm the Court of Appeals without reaching any issues of
constitutional law. They contend that we should interpret
the material-support statute, when applied to speech, to re-
quire proof that a defendant intended to further a foreign
terrorist organization’s illegal activities. That interpreta-
tion, they say, would end the litigation because plaintiffs’
proposed activities consist of speech, but plaintiffs do not
intend to further unlawful conduct by the PKK or LTTE.

We reject plaintiffs’ interpretation of §2339B because
it is inconsistent with the text of the statute. Section
2339B(a)(1) prohibits “knowingly” providing material sup-
port. It then specifically describes the type of knowledge
that is required: “To violate this paragraph, a person must
have knowledge that the organization is a designated terror-
ist organization . . ., that the organization has engaged or
engages in terrorist activity . . ., or that the organization
has engaged or engages in terrorism....” Ibid. Congress
plainly spoke to the necessary mental state for a violation
of §2339B, and it chose knowledge about the organization’s
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connection to terrorism, not specific intent to further the or-
ganization’s terrorist activities.

Plaintiffs’ interpretation is also untenable in light of the
sections immediately surrounding §2339B, both of which do
refer to intent to further terrorist activity. See §2339A(a)
(establishing criminal penalties for one who “provides ma-
terial support or resources . . . knowing or intending that
they are to be used in preparation for, or in carrying out,
a violation of” statutes prohibiting violent terrorist acts);
§2339C(a)(1) (setting criminal penalties for one who “unlaw-
fully and willfully provides or collects funds with the inten-
tion that such funds be used, or with the knowledge that
such funds are to be used, in full or in part, in order to carry
out” other unlawful acts). Congress enacted §2339A in
1994 and §2339C in 2002. See §120005(a), 108 Stat. 2022
(§2339A); §202(a), 116 Stat. 724 (§2339C). Yet Congress did
not import the intent language of those provisions into
§2339B, either when it enacted §2339B in 1996, or when it
clarified §2339B’s knowledge requirement in 2004.

Finally, plaintiffs give the game away when they argue
that a specific intent requirement should apply only when
the material-support statute applies to speech. There is no
basis whatever in the text of § 2339B to read the same provi-
sions in that statute as requiring intent in some circum-
stances but not others. It is therefore clear that plaintiffs
are asking us not to interpret §2339B, but to revise it. “Al-
though this Court will often strain to construe legislation so
as to save it against constitutional attack, it must not and
will not carry this to the point of perverting the purpose of
a statute.” Scales v. United States, 367 U. S. 203, 211 (1961).

Scales is the case on which plaintiffs most heavily rely, but
it is readily distinguishable. That case involved the Smith
Act, which prohibited membership in a group advocating the
violent overthrow of the government. The Court held that
a person could not be convicted under the statute unless he
had knowledge of the group’s illegal advocacy and a specific
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intent to bring about violent overthrow. Id., at 220-222,
229. This action is different: Section 2339B does not crimi-
nalize mere membership in a designated foreign terrorist or-
ganization. It instead prohibits providing “material sup-
port” to such a group. See infra, at 26, 39. Nothing about
Scales suggests the need for a specific intent requirement in
such a case. The Court in Scales, moreover, relied on both
statutory text and precedent that had interpreted closely re-
lated provisions of the Smith Act to require specific intent.
367 U. S., at 209, 221-222. Plaintiffs point to nothing simi-
lar here.

We cannot avoid the constitutional issues in this litigation
through plaintiffs’ proposed interpretation of §2339B.?

Iv

We turn to the question whether the material-support
statute, as applied to plaintiffs, is impermissibly vague under
the Due Process Clause of the Fifth Amendment. “A con-
viction fails to comport with due process if the statute under
which it is obtained fails to provide a person of ordinary in-
telligence fair notice of what is prohibited, or is so standard-
less that it authorizes or encourages seriously discriminatory
enforcement.” United States v. Williams, 553 U. S. 285, 304
(2008). We consider whether a statute is vague as applied
to the particular facts at issue, for “[a] plaintiff who engages

3The dissent would interpret the statute along the same lines as the
plaintiffs, to prohibit speech and association “only when the defendant
knows or intends that those activities will assist the organization’s unlaw-
ful terrorist actions.” Post, at 56 (opinion of BREYER, J.). According to
the dissent, this interpretation is “fairly possible” and adopting it would
avoid constitutional concerns. Ibid. (internal quotation marks omitted).
The dissent’s interpretation of §2339B fails for essentially the same rea-
sons as plaintiffs’. Congress explained what “knowingly” means in
§2339B, and it did not choose the dissent’s interpretation of that term.
In fact, the dissent proposes a mental-state requirement indistinguishable
from the one Congress adopted in §§2339A and 2339C, even though Con-
gress used markedly different language in §2339B.
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in some conduct that is clearly proscribed cannot complain of
the vagueness of the law as applied to the conduct of others.”
Hoffman FEstates v. Flipside, Hoffman FEstates, Inc., 455
U. S. 489, 495 (1982). We have said that when a statute “in-
terferes with the right of free speech or of association,
a more stringent vagueness test should apply.” Id., at
499. “But ‘perfect clarity and precise guidance have never
been required even of regulations that restrict expressive
activity.”” Williams, supra, at 304 (quoting Ward v. Rock
Against Racism, 491 U. S. 781, 794 (1989)).

The Court of Appeals did not adhere to these principles.
Instead, the lower court merged plaintiffs’ vagueness chal-
lenge with their First Amendment claims, holding that por-
tions of the material-support statute were unconstitutionally
vague because they applied to protected speech—regardless
of whether those applications were clear. The court stated
that, even if persons of ordinary intelligence understood the
scope of the term “training,” that term would “remailn] im-
permissibly vague” because it could “be read to encompass
speech and advocacy protected by the First Amendment.”
552 F. 3d, at 929. It also found “service” and a portion of
“expert advice or assistance” to be vague because those
terms covered protected speech. Id., at 929-930.

Further, in spite of its own statement that it was not ad-
dressing a “facial vagueness challenge,” id., at 929, n. 6, the
Court of Appeals considered the statute’s application to facts
not before it. Specifically, the Ninth Circuit relied on the
Government’s statement that §2339B would bar filing an
amicus brief in support of a foreign terrorist organization—
which plaintiffs have not told us they wish to do, and which
the Ninth Circuit did not say plaintiffs wished to do—to con-
clude that the statute barred protected advocacy and was
therefore vague. See 1d., at 930. By deciding how the stat-
ute applied in hypothetical circumstances, the Court of Ap-
peals’ discussion of vagueness seemed to incorporate ele-
ments of First Amendment overbreadth doctrine. See id.,
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at 929-930 (finding it “easy to imagine” protected expres-
sion that would be barred by §2339B (internal quotation
marks omitted)); id., at 930 (referring to both vagueness
and overbreadth).

In both of these respects, the Court of Appeals contra-
vened the rule that “[a] plaintiff who engages in some con-
duct that is clearly proscribed cannot complain of the vague-
ness of the law as applied to the conduct of others.”
Hoffman Estates, supra, at 495. That rule makes no excep-
tion for conduct in the form of speech. See Parker v. Levy,
417 U. S. 733, 755-757 (1974). Thus, even to the extent a
heightened vagueness standard applies, a plaintiff whose
speech is clearly proscribed cannot raise a successful vague-
ness claim under the Due Process Clause of the Fifth
Amendment for lack of notice. And he certainly cannot do
so based on the speech of others. Such a plaintiff may have
a valid overbreadth claim under the First Amendment, but
our precedents make clear that a Fifth Amendment vague-
ness challenge does not turn on whether a law applies to a
substantial amount of protected expression. See Williams,
supra, at 304; Hoffman FEstates, supra, at 494-495, 497.
Otherwise the doctrines would be substantially redundant.

Under a proper analysis, plaintiffs’ claims of vagueness
lack merit. Plaintiffs do not argue that the material-
support statute grants too much enforcement discretion to
the Government. We therefore address only whether the
statute “provide[s] a person of ordinary intelligence fair no-
tice of what is prohibited.” Williams, 553 U. S., at 304.

As a general matter, the statutory terms at issue here are
quite different from the sorts of terms that we have pre-
viously declared to be vague. We have in the past “struck
down statutes that tied criminal culpability to whether the
defendant’s conduct was ‘annoying’ or ‘indecent’—wholly
subjective judgments without statutory definitions, narrow-
ing context, or settled legal meanings.” Id., at 306; see also
Papachristou v. Jacksonville, 405 U. S. 156, n. 1 (1972) (hold-
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ing vague an ordinance that punished “vagrants,” defined
to include “[rJogues and vagabonds,” “persons who use jug-
gling,” and “common night walkers” (internal quotation
marks omitted)). Applying the statutory terms in this ac-
tion—“training,” “expert advice or assistance,” “service,”
and “personnel”’—does not require similarly untethered, sub-
jective judgments.

Congress also took care to add narrowing definitions
to the material-support statute over time. These defini-
tions increased the clarity of the statute’s terms. See
§2339A(b)(2) (“‘training’ means instruction or teaching de-
signed to impart a specific skill, as opposed to general knowl-
edge”); §2339A(b)(3) (“‘expert advice or assistance’ means
advice or assistance derived from scientific, technical or
other specialized knowledge”); §2339B(h) (clarifying the
scope of “personnel”). And the knowledge requirement of
the statute further reduces any potential for vagueness, as
we have held with respect to other statutes containing a sim-
ilar requirement. See Hill v. Colorado, 530 U. S. 703, 732
(2000); Posters ‘N’ Things, Ltd. v. United States, 511 U. S.
513, 523, 526 (1994); see also Hoffman Estates, supra, at 499.

Of course, the scope of the material-support statute may
not be clear in every application. But the dispositive point
here is that the statutory terms are clear in their applica-
tion to plaintiffs’ proposed conduct, which means that plain-
tiffs’ vagueness challenge must fail. Even assuming that a
heightened standard applies because the material-support
statute potentially implicates speech, the statutory terms
are not vague as applied to plaintiffs. See Grayned v. City
of Rockford, 408 U. S. 104, 114-115 (1972) (rejecting a vague-
ness challenge to a criminal law that implicated First
Amendment activities); Scales, 367 U. S., at 223 (same).

Most of the activities in which plaintiffs seek to engage
readily fall within the scope of the terms “training” and “ex-
pert advice or assistance.” Plaintiffs want to “train mem-
bers of [the] PKK on how to use humanitarian and interna-
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tional law to peacefully resolve disputes,” and “teach PKK
members how to petition various representative bodies such
as the United Nations for relief.” 552 F. 3d, at 921, n. 1. A
person of ordinary intelligence would understand that in-
struction on resolving disputes through international law
falls within the statute’s definition of “training” because
it imparts a “specific skill,” not “general knowledge.”
§2339A(b)(2). Plaintiffs’ activities also fall comfortably
within the scope of “expert advice or assistance”: A reason-
able person would recognize that teaching the PKK how to
petition for humanitarian relief before the United Nations
involves advice derived from, as the statute puts it, “special-
ized knowledge.” §2339A(b)(3). In fact, plaintiffs them-
selves have repeatedly used the terms “training” and “ex-
pert advice” throughout this litigation to describe their own
proposed activities, demonstrating that these common terms
readily and naturally cover plaintiffs’ conduct. See, e.g.,
Brief for Plaintiffs 10, 11; App. 56, 58, 59, 61, 62, 63, 80, 81,
98, 99, 106, 107, 117.

Plaintiffs respond by pointing to hypothetical situations
designed to test the limits of “training” and “expert advice
or assistance.” They argue that the statutory definitions of
these terms use words of degree—like “specific,” “general,”
and “specialized”—and that it is difficult to apply those defi-
nitions in particular cases. See Brief for Plaintiffs 27 (de-
bating whether teaching a course on geography would consti-
tute training); id., at 29. And they cite Gentile v. State Bar
of Newv., 501 U.S. 1030 (1991), in which we found vague a
state bar rule providing that a lawyer in a criminal case,
when speaking to the press, “may state without elaboration
. . . the general nature of the . . . defense.” Id., at 1048
(internal quotation marks omitted).

Whatever force these arguments might have in the ab-
stract, they are beside the point here. Plaintiffs do not pro-
pose to teach a course on geography, and cannot seek refuge
in imaginary cases that straddle the boundary between “spe-
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cific skills” and “general knowledge.” See Parker v. Levy,
417 U. S., at 756. We emphasized this point in Scales, hold-
ing that even if there might be theoretical doubts regarding
the distinction between “active” and “nominal” membership
in an organization—also terms of degree—the defendant’s
vagueness challenge failed because his “case present[ed] no
such problem.” 367 U. S., at 223.

Gentile was different. There the asserted vagueness in a
state bar rule was directly implicated by the facts before
the Court: Counsel had reason to suppose that his particular
statements to the press would not violate the rule, yet he
was disciplined nonetheless. See 501 U.S., at 1049-1051.
We did not suggest that counsel could escape discipline on
vagueness grounds if his own speech were plainly prohibited.

Plaintiffs also contend that they want to engage in “politi-
cal advocacy” on behalf of Kurds living in Turkey and Tamils
living in Sri Lanka. 552 F. 3d, at 921, n. 1. They are con-
cerned that such advocacy might be regarded as “material
support” in the form of providing “personnel” or “service[s],”
and assert that the statute is unconstitutionally vague be-
cause they cannot tell.

As for “personnel,” Congress enacted a limiting definition
in IRTPA that answers plaintiffs’ vagueness concerns. Pro-
viding material support that constitutes “personnel” is de-
fined as knowingly providing a person “to work under that
terrorist organization’s direction or control or to organize,
manage, supervise, or otherwise direct the operation of that
organization.” §2339B(h). The statute makes clear that
“personnel” does not cover independent advocacy: “Individu-
als who act entirely independently of the foreign terrorist
organization to advance its goals or objectives shall not be
considered to be working under the foreign terrorist organi-
zation’s direction and control.” Ibid.

“[Slervice” similarly refers to concerted activity, not inde-
pendent advocacy. See Webster’s Third New International
Dictionary 2075 (1993) (defining “service” to mean “the
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performance of work commanded or paid for by another: a
servant’s duty: attendance on a superior”; or “an act done for
the benefit or at the command of another”). Context con-
firms that ordinary meaning here. The statute prohibits
providing a service “to a foreign terrorist organization.”
§2339B(a)(1) (emphasis added). The use of the word “to”
indicates a connection between the service and the foreign
group. We think a person of ordinary intelligence would un-
derstand that independently advocating for a cause is differ-
ent from providing a service to a group that is advocating
for that cause.

Moreover, if independent activity in support of a terrorist
group could be characterized as a “service,” the statute’s
specific exclusion of independent activity in the definition of
“personnel” would not make sense. Congress would not
have prohibited under “service” what it specifically ex-
empted from prohibition under “personnel.” The other
types of material support listed in the statute, including
“lodging,” “weapons,” “explosives,” and “transportation,”
§2339A(b)(1), are not forms of support that could be pro-
vided independently of a foreign terrorist organization. We
interpret “service” along the same lines. Thus, any inde-
pendent advocacy in which plaintiffs wish to engage is not
prohibited by §2339B. On the other hand, a person of ordi-
nary intelligence would understand the term “service” to
cover advocacy performed in coordination with, or at the di-
rection of, a foreign terrorist organization.

Plaintiffs argue that this construction of the statute poses
difficult questions of exactly how much direction or coordina-
tion is necessary for an activity to constitute a “service.”
See Reply Brief for Petitioners in No. 09-89, p. 14 (herein-
after Reply Brief for Plaintiffs) (“Would any communication
with any member be sufficient? With a leader? Must the
‘relationship’ have any formal elements, such as an employ-
ment or contractual relationship? What about a relation-
ship through an intermediary?”). The problem with these
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questions is that they are entirely hypothetical. Plaintiffs
have not provided any specific articulation of the degree
to which they seek to coordinate their advocacy with
the PKK and LTTE. They have instead described the form
of their intended advocacy only in the most general terms.
See, e.g., Brief for Plaintiffs 10-11 (plaintiffs “would like,
among other things, to offer their services to advocate
on behalf of the rights of the Kurdish people and the PKK
before the United Nations and the United States Congress”
(internal quotation marks and alteration omitted)); App.
59 (plaintiffs would like to “write and distribute publica-
tions supportive of the PKK and the cause of Kurdish libera-
tion” and “advocate for the freedom of political prisoners in
Turkey”).

Deciding whether activities described at such a level of
generality would constitute prohibited “service[s]” under the
statute would require “sheer speculation”—which means
that plaintiffs cannot prevail in their preenforcement chal-
lenge. See Washington State Grange v. Washington State
Republican Party, 552 U. S. 442, 454 (2008). It is apparent
with respect to these claims that “gradations of fact or
charge would make a difference as to criminal liability,” and
so “adjudication of the reach and constitutionality of [the
statute] must await a concrete fact situation.” Zemel v.
Rusk, 381 U. S. 1, 20 (1965).

v
A

We next consider whether the material-support statute,
as applied to plaintiffs, violates the freedom of speech guar-
anteed by the First Amendment. Both plaintiffs and the
Government take extreme positions on this question. Plain-
tiffs claim that Congress has banned their “pure political
speech.” E.g., Brief for Plaintiffs 2, 25, 43. It has not.
Under the material-support statute, plaintiffs may say any-
thing they wish on any topic. They may speak and write
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freely about the PKK and LTTE, the Governments of Turkey
and Sri Lanka, human rights, and international law. They
may advocate before the United Nations. As the Govern-
ment states: “The statute does not prohibit independent ad-
vocacy or expression of any kind.” Brief for Government
13.  Section 2339B also “does not prevent [plaintiffs] from
becoming members of the PKK and LTTE or impose any
sanction on them for doing so.” Id., at 60. Congress has
not, therefore, sought to suppress ideas or opinions in the
form of “pure political speech.” Rather, Congress has pro-
hibited “material support,” which most often does not take
the form of speech at all. And when it does, the statute is
carefully drawn to cover only a narrow category of speech
to, under the direction of, or in coordination with foreign
groups that the speaker knows to be terrorist organizations.*

For its part, the Government takes the foregoing too far,
claiming that the only thing truly at issue in this litigation
is conduct, not speech. Section 2339B is directed at the fact
of plaintiffs’ interaction with the PKK and LTTE, the Gov-
ernment contends, and only incidentally burdens their ex-
pression. The Government argues that the proper standard
of review is therefore the one set out in United States v.
O’Brien, 391 U.S. 367 (1968). In that case, the Court re-
jected a First Amendment challenge to a conviction under a
generally applicable prohibition on destroying draft cards,
even though O’Brien had burned his card in protest against
the draft. See id., at 370, 376, 382. In so doing, we applied
what we have since called “intermediate scrutiny,” under
which a “content-neutral regulation will be sustained under
the First Amendment if it advances important governmental

4The dissent also analyzes the statute as if it prohibited “[pleaceful po-
litical advocacy” or “pure speech and association,” without more. Post,
at 48, 56. Section 2339B does not do that, and we do not address the
constitutionality of any such prohibitions. The dissent’s claim that our
decision is inconsistent with this Court’s cases analyzing those sorts of
restrictions, post, at 50-51, is accordingly unfounded.
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interests unrelated to the suppression of free speech and
does not burden substantially more speech than necessary
to further those interests.” Turner Broadcasting System,
Inc. v. FCC, 520 U. S. 180, 189 (1997) (citing O’Brien, supra,
at 377).

The Government is wrong that the only thing actually at
issue in this litigation is conduct, and therefore wrong to
argue that O’Brien provides the correct standard of review.?
O’Brien does not provide the applicable standard for review-
ing a content-based regulation of speech, see R. A. V. v.
St. Paul, 505 U. S. 377, 385-386 (1992); Texas v. Johnson, 491
U. S. 397, 403, 406-407 (1989), and §2339B regulates speech
on the basis of its content. Plaintiffs want to speak to the
PKK and LTTE, and whether they may do so under § 2339B
depends on what they say. If plaintiffs’ speech to those
groups imparts a “specific skill” or communicates advice de-
rived from “specialized knowledge”—for example, training
on the use of international law or advice on petitioning the
United Nations—then it is barred. See Brief for Govern-
ment 33-34. On the other hand, plaintiffs’ speech is not
barred if it imparts only general or unspecialized knowledge.
See 1id., at 32.

The Government argues that §2339B should nonetheless
receive intermediate scrutiny because it generally functions
as a regulation of conduct. That argument runs headlong
into a number of our precedents, most prominently Cohen

5The Government suggests in passing that, to the extent plaintiffs’ ac-
tivities constitute speech, that speech is wholly unprotected by the First
Amendment. The Government briefly analogizes speech coordinated
with foreign terrorist organizations to speech effecting a crime, like the
words that constitute a conspiracy. Brief for Government 46; Reply Brief
for Government 31-32, and n. 8. See, e. g., Giboney v. Empire Storage &
Ice Co., 336 U. S. 490, 498, 502 (1949). We do not consider any such argu-
ment because the Government does not develop it: The Government’s sub-
mission is that applying §2339B to plaintiffs triggers intermediate First
Amendment scrutiny—not that it triggers no First Amendment scrutiny
at all.
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v. California, 403 U.S. 15 (1971). Cohen also involved a
generally applicable regulation of conduct, barring breaches
of the peace. See id., at 16. But when Cohen was con-
victed for wearing a jacket bearing an epithet, we did not
apply O’Brien. See 403 U. S., at 16, 18. Instead, we recog-
nized that the generally applicable law was directed at
Cohen because of what his speech communicated—he vio-
lated the breach of the peace statute because of the offensive
content of his particular message. We accordingly applied
more rigorous scrutiny and reversed his conviction. See id.,
at 18-19, 26.

This suit falls into the same category. The law here may
be described as directed at conduct, as the law in Cohen was
directed at breaches of the peace, but as applied to plaintiffs
the conduct triggering coverage under the statute consists
of communicating a message. As we explained in Texas v.
Johnson: “If the [Government’s] regulation is not related to
expression, then the less stringent standard we announced
in United States v. O’Brien for regulations of noncommuni-
cative conduct controls. If it is, then we are outside of
O’Brien’s test, and we must [apply] a more demanding stand-
ard.” 491 U. S., at 403 (citation omitted).

B

The First Amendment issue before us is more refined than
either plaintiffs or the Government would have it. It is not
whether the Government may prohibit pure political speech,
or may prohibit material support in the form of conduct. It
is instead whether the Government may prohibit what plain-
tiffs want to do—provide material support to the PKK and
LTTE in the form of speech.

Everyone agrees that the Government’s interest in com-
bating terrorism is an urgent objective of the highest order.
See Brief for Plaintiffs 51. Plaintiffs’ complaint is that the
ban on material support, applied to what they wish to do, is
not “necessary to further that interest.” Ibid. The objec-
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tive of combating terrorism does not justify prohibiting their
speech, plaintiffs argue, because their support will advance
only the legitimate activities of the designated terrorist or-
ganizations, not their terrorism. Id., at 51-52.

Whether foreign terrorist organizations meaningfully seg-
regate support of their legitimate activities from support of
terrorism is an empirical question. When it enacted §2339B
in 1996, Congress made specific findings regarding the seri-
ous threat posed by international terrorism. See AEDPA
§§301(a)(1)—~(7), 110 Stat. 1247, note following 18 U.S.C.
§2339B (Findings and Purpose). One of those findings ex-
plicitly rejects plaintiffs’ contention that their support would
not further the terrorist activities of the PKK and LTTE:
“[Floreign organizations that engage in terrorist activity are
so tainted by their criminal conduct that any contribution to
such an organization facilitates that conduct.” §301(a)(7)
(emphasis added).

Plaintiffs argue that the reference to “any contribution”
in this finding meant only monetary support. There is no
reason to read the finding to be so limited, particularly be-
cause Congress expressly prohibited so much more than
monetary support in §2339B. Congress’s use of the term
“contribution” is best read to reflect a determination that
any form of material support furnished “to” a foreign terror-
ist organization should be barred, which is precisely what
the material-support statute does. Indeed, when Congress
enacted §2339B, Congress simultaneously removed an ex-
ception that had existed in § 2339A(a) (1994 ed.) for the provi-
sion of material support in the form of “humanitarian assist-
ance to persons not directly involved in” terrorist activity.
AEDPA §323, 110 Stat. 1255; 205 F. 3d, at 1136. That re-
peal demonstrates that Congress considered and rejected
the view that ostensibly peaceful aid would have no harm-
ful effects.

We are convinced that Congress was justified in rejecting
that view. The PKK and LTTE are deadly groups. “The
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PKK’s insurgency has claimed more than 22,000 lives.”
Declaration of Kenneth R. McKune, App. 128, {5 (herein-
after McKune Affidavit). The LTTE has engaged in exten-
sive suicide bombings and political assassinations, including
killings of the Sri Lankan President, Security Minister, and
Deputy Defense Minister. Id., at 130-132; Brief for Govern-
ment 6-7. “On January 31, 1996, the LTTE exploded a
truck bomb filled with an estimated 1,000 pounds of explo-
sives at the Central Bank in Colombo, killing 100 people and
injuring more than 1,400. This bombing was the most
deadly terrorist incident in the world in 1996.” McKune Af-
fidavit, App. 131, §6.h. It is not difficult to conclude as Con-
gress did that the “tain[t]” of such violent activities is so
great that working in coordination with or at the command
of the PKK and LTTE serves to legitimize and further their
terrorist means. AEDPA §301(a)(7), 110 Stat. 1247.
Material support meant to “promot[e] peaceable, lawful
conduct,” Brief for Plaintiffs 51, can further terrorism by
foreign groups in multiple ways. “Material support” is a
valuable resource by definition. Such support frees up
other resources within the organization that may be put to
violent ends. It also importantly helps lend legitimacy to
foreign terrorist groups—Ilegitimacy that makes it easier for
those groups to persist, to recruit members, and to raise
funds—all of which facilitate more terrorist attacks. “Ter-
rorist organizations do not maintain organizational ‘fire-
walls’ that would prevent or deter . . . sharing and commin-
gling of support and benefits.” McKune Affidavit, App. 135,
111. “[IInvestigators have revealed how terrorist groups
systematically conceal their activities behind charitable, so-
cial, and political fronts.” M. Levitt, Hamas: Politics, Char-
ity, and Terrorism in the Service of Jihad 2-3 (2006). “In-
deed, some designated foreign terrorist organizations use
social and political components to recruit personnel to carry
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out terrorist operations, and to provide support to criminal
terrorists and their families in aid of such operations.”
McKune Affidavit, App. 135, § 11; Levitt, supra, at 2 (“Mud-
dying the waters between its political activism, good works,
and terrorist attacks, Hamas is able to use its overt political
and charitable organizations as a financial and logistical sup-
port network for its terrorist operations”).

Money is fungible, and “[w]hen foreign terrorist organiza-
tions that have a dual structure raise funds, they highlight
the civilian and humanitarian ends to which such moneys
could be put.” McKune Affidavit, App. 134, 19. But
“there is reason to believe that foreign terrorist organiza-
tions do not maintain legitimate financial firewalls between
those funds raised for civil, nonviolent activities, and those
ultimately used to support violent, terrorist operations.”
Id., at 135, 112. Thus, “[flunds raised ostensibly for charita-
ble purposes have in the past been redirected by some ter-
rorist groups to fund the purchase of arms and explosives.”
Id., at 134, 110. See also Brief for Anti-Defamation League
as Amicus Curiae 19-29 (describing fundraising activities by
the PKK, LTTE, and Hamas); Regan v. Wald, 468 U. S. 222,
243 (1984) (upholding President’s decision to impose travel
ban to Cuba “to curtail the flow of hard currency to Cuba—
currency that could then be used in support of Cuban adven-
turism”). There is evidence that the PKK and LTTE, in
particular, have not “respected the line between humanitar-
ian and violent activities.” McKune Affidavit, App. 135, § 13
(discussing PKK); see id., at 134 (LTTE).

The dissent argues that there is “no natural stopping
place” for the proposition that aiding a foreign terrorist orga-
nization’s lawful activity promotes the terrorist organization
as a whole. Post, at 49. But Congress has settled on just
such a natural stopping place: The statute reaches only mate-
rial support coordinated with or under the direction of
a designated foreign terrorist organization. Independent
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advocacy that might be viewed as promoting the group’s le-
gitimacy is not covered. See supra, at 25-28.°

Providing foreign terrorist groups with material support
in any form also furthers terrorism by straining the United
States’ relationships with its allies and undermining coopera-
tive efforts between nations to prevent terrorist attacks.
We see no reason to question Congress’s finding that “inter-
national cooperation is required for an effective response to
terrorism, as demonstrated by the numerous multilateral
conventions in force providing universal prosecutive jurisdie-
tion over persons involved in a variety of terrorist acts, in-
cluding hostage taking, murder of an internationally pro-
tected person, and aircraft piracy and sabotage.” AEDPA
§301(a)(5), 110 Stat. 1247, note following 18 U. S. C. §2339B
(Findings and Purpose). The material-support statute fur-
thers this international effort by prohibiting aid for for-
eign terrorist groups that harm the United States’ partners
abroad: “A number of designated foreign terrorist orga-
nizations have attacked moderate governments with which
the United States has vigorously endeavored to maintain
close and friendly relations,” and those attacks “threaten
[the] social, economic and political stability” of such govern-
ments. McKune Affidavit, App. 137, §16. “[Olther foreign
terrorist organizations attack our NATO allies, thereby im-
plicating important and sensitive multilateral security ar-
rangements.” Ibid.

For example, the Republic of Turkey—a fellow member
of NATO—is defending itself against a violent insurgency

5The dissent also contends that the particular sort of material support
plaintiffs seek to provide cannot be diverted to terrorist activities, in the
same direct way as funds or goods. Post, at 47-48. This contention
misses the point. Both common sense and the evidence submitted by the
Government make clear that material support of a terrorist group’s lawful
activities facilitates the group’s ability to attract “funds,” “financing,” and
“goods” that will further its terrorist acts. See McKune Affidavit, App.
134-136.
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waged by the PKK. Brief for Government 6; App. 128.
That nation and our other allies would react sharply to
Americans furnishing material support to foreign groups like
the PKK, and would hardly be mollified by the explanation
that the support was meant only to further those groups’
“legitimate” activities. From Turkey’s perspective, there
likely are no such activities. See 352 F. 3d, at 389 (observing
that Turkey prohibits membership in the PKK and prose-
cutes those who provide support to that group, regardless of
whether the support is directed to lawful activities).

C

In analyzing whether it is possible in practice to distin-
guish material support for a foreign terrorist group’s violent
activities and its nonviolent activities, we do not rely ex-
clusively on our own inferences drawn from the record evi-
dence. We have before us an affidavit stating the Executive
Branch’s conclusion on that question. The State Depart-
ment informs us that “[t]he experience and analysis of the
U. S. government agencies charged with combating terror-
ism strongly suppor[t]” Congress’s finding that all contribu-
tions to foreign terrorist organizations further their terror-
ism. McKune Affidavit, App. 133, 8. See Winter v.
Natural Resources Defense Council, Inc., 555 U. S. 7, 24-25
(2008) (looking to similar affidavits to support according
weight to national security claims). In the Executive’s
view: “Given the purposes, organizational structure, and
clandestine nature of foreign terrorist organizations, it is
highly likely that any material support to these organiza-
tions will ultimately inure to the benefit of their criminal,
terrorist functions—regardless of whether such support was
ostensibly intended to support non-violent, non-terrorist ac-
tivities.” McKune Affidavit, App. 133, { 8.

That evaluation of the facts by the Executive, like Con-
gress’s assessment, is entitled to deference. This litigation
implicates sensitive and weighty interests of national secu-
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rity and foreign affairs. The PKK and LTTE have com-
mitted terrorist acts against American citizens abroad, and
the material-support statute addresses acute foreign policy
concerns involving relationships with our Nation’s allies.
See id., at 128-133, 137. We have noted that “neither the
Members of this Court nor most federal judges begin the
day with briefings that may describe new and serious threats
to our Nation and its people.” Boumediene v. Bush, 553
U. S. 723, 797 (2008). It is vital in this context “not to sub-
stitute . . . our own evaluation of evidence for a reasonable
evaluation by the Legislative Branch.” Rostker v. Gold-
berg, 453 U. S. 57, 68 (1981). See Wald, 468 U. S., at 242;
Haig v. Agee, 4563 U. S. 280, 292 (1981).

Our precedents, old and new, make clear that concerns of
national security and foreign relations do not warrant abdi-
cation of the judicial role. We do not defer to the Govern-
ment’s reading of the First Amendment, even when such in-
terests are at stake. We are one with the dissent that the
Government’s “authority and expertise in these matters do
not automatically trump the Court’s own obligation to secure
the protection that the Constitution grants to individuals.”
Post, at 61. But when it comes to collecting evidence
and drawing factual inferences in this area, “the lack of com-
petence on the part of the courts is marked,” Rostker,
supra, at 65, and respect for the Government’s conclusions
is appropriate.

One reason for that respect is that national security and
foreign policy concerns arise in connection with efforts to
confront evolving threats in an area where information can
be difficult to obtain and the impact of certain conduct diffi-
cult to assess. The dissent slights these real constraints in
demanding hard proof—with “detail,” “specific facts,” and
“specific evidence”—that plaintiffs’ proposed activities will
support terrorist attacks. See post, at 48, 55, 62. That
would be a dangerous requirement. In this context, conclu-
sions must often be based on informed judgment rather than
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concrete evidence, and that reality affects what we may rea-
sonably insist on from the Government. The material-
support statute is, on its face, a preventive measure—it crim-
inalizes not terrorist attacks themselves, but aid that makes
the attacks more likely to occur. The Government, when
seeking to prevent imminent harms in the context of interna-
tional affairs and national security, is not required to conclu-
sively link all the pieces in the puzzle before we grant weight
to its empirical conclusions. See Zemel, 381 U.S., at 17
(“[Blecause of the changeable and explosive nature of con-
temporary international relations, . . . Congress . . . must of
necessity paint with a brush broader than that it customarily
wields in domestic areas”).

This context is different from that in decisions like Cohen.
In that case, the application of the statute turned on the
offensiveness of the speech at issue. Observing that “one
man’s vulgarity is another’s lyric,” we invalidated Cohen’s
conviction in part because we concluded that “governmental
officials cannot make principled distinctions in this area.”
403 U. S., at 25. In this litigation, by contrast, Congress and
the Executive are uniquely positioned to make principled dis-
tinctions between activities that will further terrorist con-
duct and undermine United States foreign policy, and those
that will not.

We also find it significant that Congress has been conscious
of its own responsibility to consider how its actions may im-
plicate constitutional concerns. First, §2339B only applies
to designated foreign terrorist organizations. There is, and
always has been, a limited number of those organizations
designated by the Executive Branch, see, e. g., 74 Fed. Reg.
29742 (2009); 62 Fed. Reg. 52650 (1997), and any groups so
designated may seek judicial review of the designation.
Second, in response to the lower courts’ holdings in this liti-
gation, Congress added clarity to the statute by providing
narrowing definitions of the terms “training,” “personnel,”
and “expert advice or assistance,” as well as an explanation


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


36 HOLDER v». HUMANITARIAN LAW PROJECT

Opinion of the Court

of the knowledge required to violate §2339B. Third, in ef-
fectuating its stated intent not to abridge First Amendment
rights, see §2339B(i), Congress has also displayed a careful
balancing of interests in creating limited exceptions to the
ban on material support. The definition of material support,
for example, excludes medicine and religious materials. See
§2339A(b)(1). In this area perhaps more than any other, the
Legislature’s superior capacity for weighing competing in-
terests means that “we must be particularly careful not to
substitute our judgment of what is desirable for that of Con-
gress.” Rostker, supra, at 68. Finally, and most impor-
tantly, Congress has avoided any restriction on independent
advocacy, or indeed any activities not directed to, coordi-
nated with, or controlled by foreign terrorist groups.

At bottom, plaintiffs simply disagree with the considered
judgment of Congress and the Executive that providing ma-
terial support to a designated foreign terrorist organiza-
tion—even seemingly benign support—bolsters the terrorist
activities of that organization. That judgment, however, is
entitled to significant weight, and we have persuasive evi-
dence before us to sustain it. Given the sensitive interests
in national security and foreign affairs at stake, the political
branches have adequately substantiated their determination
that, to serve the Government’s interest in preventing ter-
rorism, it was necessary to prohibit providing material sup-
port in the form of training, expert advice, personnel, and
services to foreign terrorist groups, even if the supporters
meant to promote only the groups’ nonviolent ends.

We turn to the particular speech plaintiffs propose to un-
dertake. First, plaintiffs propose to “train members of [the]
PKK on how to use humanitarian and international law to
peacefully resolve disputes.” 552 F. 3d, at 921, n. 1. Con-
gress can, consistent with the First Amendment, prohibit
this direct training. It is wholly foreseeable that the PKK
could use the “specific skill[s]” that plaintiffs propose to
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impart, §2339A(b)(2), as part of a broader strategy to pro-
mote terrorism. The PKK could, for example, pursue peace-
ful negotiation as a means of buying time to recover from
short-term setbacks, lulling opponents into complacency,
and ultimately preparing for renewed attacks. See gener-
ally A. Marcus, Blood and Belief: The PKK and the Kurdish
Fight for Independence 286-295 (2007) (describing the PKK’s
suspension of armed struggle and subsequent return to vio-
lence). A foreign terrorist organization introduced to the
structures of the international legal system might use the
information to threaten, manipulate, and disrupt. This pos-
sibility is real, not remote.

Second, plaintiffs propose to “teach PKK members how
to petition various representative bodies such as the United
Nations for relief.” 552 F. 3d, at 921, n. 1. The Govern-
ment acts within First Amendment strictures in banning
this proposed speech because it teaches the organization how
to acquire “relief,” which plaintiffs never define with any
specificity, and which could readily include monetary aid.
See Brief for Plaintiffs 10-11, 16-17, n. 10; App. 58-59, 80-81.
Indeed, earlier in this litigation, plaintiffs sought to teach
the LTTE “to present claims for tsunami-related aid to medi-
ators and international bodies,” 552 F. 3d, at 921, n. 1, which
naturally included monetary relief. Money is fungible,
supra, at 31, and Congress logically concluded that money a
terrorist group such as the PKK obtains using the techniques
plaintiffs propose to teach could be redirected to funding the
group’s violent activities.

Finally, plaintiffs propose to “engage in political advocacy
on behalf of Kurds who live in Turkey,” and “engage in politi-
cal advocacy on behalf of Tamils who live in Sri Lanka.” 552
F. 3d, at 921, n. 1. As explained above, supra, at 25, plain-
tiffs do not specify their expected level of coordination with
the PKK or LTTE or suggest what exactly their “advocacy”
would consist of. Plaintiffs’ proposals are phrased at such
a high level of generality that they cannot prevail in this
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preenforcement challenge. See supra, at 25; Grange, 552
U. S., at 454; Zemel, 381 U. S., at 20.

In responding to the foregoing, the dissent fails to address
the real dangers at stake. It instead considers only the pos-
sible benefits of plaintiffs’ proposed activities in the abstract.
See post, at 52-54. The dissent seems unwilling to enter-
tain the prospect that training and advising a designated for-
eign terrorist organization on how to take advantage of in-
ternational entities might benefit that organization in a way
that facilitates its terrorist activities. In the dissent’s
world, such training is all to the good. Congress and the
Executive, however, have concluded that we live in a dif-
ferent world: one in which the designated foreign terrorist
organizations “are so tainted by their criminal conduct that
any contribution to such an organization facilitates that con-
duct.” AEDPA §301(a)(7). One in which, for example,
“the United Nations High Commissioner for Refugees was
forced to close a Kurdish refugee camp in northern Iraq be-
cause the camp had come under the control of the PKK, and
the PKK had failed to respect its ‘neutral and humanitarian
nature.”” McKune Affidavit, App. 135-136, §13. Training
and advice on how to work with the United Nations could
readily have helped the PKK in its efforts to use the United
Nations camp as a base for terrorist activities.

If only good can come from training our adversaries in
international dispute resolution, presumably it would have
been unconstitutional to prevent American citizens from
training the Japanese Government on using international or-
ganizations and mechanisms to resolve disputes during
World War I1. It would, under the dissent’s reasoning, have
been contrary to our commitment to resolving disputes
through “‘deliberative forces,”” post, at 52 (quoting Whitney
v. California, 274 U. S. 357, 375 (1927) (Brandeis, J., concur-
ring)), for Congress to conclude that assisting Japan on that
front might facilitate its war effort more generally. That
view is not one the First Amendment requires us to embrace.
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All this is not to say that any future applications of the
material-support statute to speech or advocacy will survive
First Amendment scrutiny. It is also not to say that any
other statute relating to speech and terrorism would satisfy
the First Amendment. In particular, we in no way suggest
that a regulation of independent speech would pass constitu-
tional muster, even if the Government were to show that
such speech benefits foreign terrorist organizations. We
also do not suggest that Congress could extend the same
prohibition on material support at issue here to domestic or-
ganizations. We simply hold that, in prohibiting the particu-
lar forms of support that plaintiffs seek to provide to foreign
terrorist groups, §2339B does not violate the freedom of
speech.

VI

Plaintiffs’ final claim is that the material-support statute
violates their freedom of association under the First Amend-
ment. Plaintiffs argue that the statute criminalizes the
mere fact of their associating with the PKK and LTTE,
thereby running afoul of decisions like De Jonge v. Oregon,
299 U. S. 353 (1937), and cases in which we have overturned
sanctions for joining the Communist Party, see, e. g., Keyi-
shian v. Board of Regents of Univ. of State of N. Y., 385 U. S.
589 (1967); United States v. Robel, 389 U. S. 258 (1967).

The Court of Appeals correctly rejected this claim because
the statute does not penalize mere association with a foreign
terrorist organization. As the Ninth Circuit put it: “The
statute does not prohibit being a member of one of the desig-
nated groups or vigorously promoting and supporting the po-
litical goals of the group. . .. What [§ 2339B] prohibits is the
act of giving material support . . ..” 205 F. 3d, at 1133.
Plaintiffs want to do the latter. Our decisions scrutinizing
penalties on simple association or assembly are therefore in-
apposite. See, e. g., Robel, supra, at 262 (“It is precisely be-
cause thle] statute sweeps indiscriminately across all types
of association with Communist-action groups, without regard
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to the quality and degree of membership, that it runs afoul
of the First Amendment”); De Jonge, supra, at 362.

Plaintiffs also argue that the material-support statute bur-
dens their freedom of association because it prevents them
from providing support to designated foreign terrorist orga-
nizations, but not to other groups. See Brief for Plaintiffs
56; Reply Brief for Plaintiffs 37-38. Any burden on plain-
tiffs’ freedom of association in this regard is justified for the
same reasons that we have denied plaintiffs’ free speech chal-
lenge. It would be strange if the Constitution permitted
Congress to prohibit certain forms of speech that constitute
material support, but did not permit Congress to prohibit
that support only to particularly dangerous and lawless for-
eign organizations. Congress is not required to ban mate-
rial support to every group or none at all.

* * *

The Preamble to the Constitution proclaims that the peo-
ple of the United States ordained and established that
charter of government in part to “provide for the common
defence.” As Madison explained, “[s]ecurity against foreign
danger is . .. an avowed and essential object of the American
Union.” The Federalist No. 41, p. 269 (J. Cooke ed. 1961).
We hold that, in regulating the particular forms of support
that plaintiffs seek to provide to foreign terrorist organiza-
tions, Congress has pursued that objective consistent with
the limitations of the First and Fifth Amendments.

The judgment of the United States Court of Appeals for
the Ninth Circuit is affirmed in part and reversed in part,
and the cases are remanded for further proceedings consist-
ent with this opinion.

It is so ordered.

JUSTICE BREYER, with whom JUSTICE GINSBURG and
JUSTICE SOTOMAYOR join, dissenting.

Like the Court, and substantially for the reasons it gives,
I do not think this statute is unconstitutionally vague. But
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I cannot agree with the Court’s conclusion that the Consti-
tution permits the Government to prosecute the plaintiffs
criminally for engaging in coordinated teaching and advo-
cacy furthering the designated organizations’ lawful political
objectives. In my view, the Government has not met its
burden of showing that an interpretation of the statute that
would prohibit this speech- and association-related activity
serves the Government’s compelling interest in combating
terrorism. And I would interpret the statute as normally
placing activity of this kind outside its scope. See Crowell
v. Benson, 285 U. S. 22, 62 (1932); Ashwander v. TVA, 297
U. S. 288, 346-347 (1936) (Brandeis, J., concurring).

I

The statute before us forbids “knowingly provid[ing]”
“a foreign terrorist organization” with “material support or
resources,” defined to include, among other things, “train-
ing,” “expert advice or assistance,” “personnel,” and “serv-
ice.” 18 U.S.C. §82339B(a)(1), (2)(4); §2339A(b)(1). The
Secretary of State has designated the Kurdistan Workers’
Party (PKK) and the Liberation Tigers of Tamil Eelam
(LTTE) as “foreign terrorist organizations”—a designation
authorized where the organization is “foreign,” threatens the
security of the United States or its nationals, and engages in
“terrorist activity,” defined to include “any” of such activities
as “highjacking” and “assassination,” or the “use of any . . .
weapon or dangerous device . . . with intent to endanger,
directly or indirectly, the safety of one or more individuals.”
62 Fed. Reg. 52650 (1997); 8 U. S. C. §1182(a)(3)(B)(iii); 18
U. S. C. §2339B(a)(1).

The plaintiffs, all United States citizens or associations,
now seek an injunction and declaration providing that, with-
out violating the statute, they can (1) “train members of [the]
PKK on how to use humanitarian and international law to
peacefully resolve disputes”; (2) “engage in political advocacy
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on behalf of Kurds who live in Turkey”; (3) “teach PKK
members how to petition various representative bodies such
as the United Nations for relief”; and (4) “engage in political
advocacy on behalf of Tamils who live in Sri Lanka.” Hu-
manitarian Law Project v. Mukasey, 552 F. 3d 916, 921, n. 1
(CA9 2009); ante, at 14-15. All these activities are of a kind
that the First Amendment ordinarily protects.

In my view, the Government has not made the strong
showing necessary to justify under the First Amendment the
criminal prosecution of those who engage in these activities.
All the activities involve the communication and advocacy of
political ideas and lawful means of achieving political ends.
Even the subjects the plaintiffs wish to teach—using inter-
national law to resolve disputes peacefully or petitioning the
United Nations, for instance—concern political speech. We
cannot avoid the constitutional significance of these facts on
the basis that some of this speech takes place outside the
United States and is directed at foreign governments, for the
activities also involve advocacy in this country directed to
our government and its policies. The plaintiffs, for exam-
ple, wish to write and distribute publications and to speak
before the United States Congress. App. 58-59.

That this speech and association for political purposes is
the kind of activity to which the First Amendment ordinarily
offers its strongest protection is elementary. See New York
Times Co. v. Sullivan, 376 U.S. 254, 269 (1964) (The First
Amendment “‘was fashioned to assure unfettered inter-
change of ideas for the bringing about of political and social
changes desired by the people’” (quoting Roth v. United
States, 364 U. S. 476, 484 (1957)); Lovell v. City of Griffin,
303 U. S. 444, 452 (1938) (rejecting licensing scheme for dis-
tribution of “pamphlets and leaflets,” “historic weapons in
the defense of liberty”); R. A. V. v. St. Paul, 505 U. S. 377,
422 (1992) (STEVENS, J., concurring in judgment) (“Our First
Amendment decisions have created a rough hierarchy in the
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constitutional protection of speech” in which “[c]ore political
speech occupies the highest, most protected position”); Hill
v. Colorado, 530 U. S. 703, 787 (2000) (KENNEDY, J., dissent-
ing) (“Laws punishing speech which protests the lawfulness
or morality of the government’s own policy are the essence of
the tyrannical power the First Amendment guards against”);
Citizens United v. Federal Election Comm’n, 558 U. S. 310,
349 (2010) (“If the First Amendment has any force, it prohib-
its Congress from fining or jailing citizens, or associations of
citizens, for simply engaging in political speech”).

Although in the Court’s view the statute applies only
where the PKK helps to coordinate a defendant’s activities,
ante, at 26, the simple fact of “coordination” alone cannot
readily remove protection that the First Amendment would
otherwise grant. That amendment, after all, also protects
the freedom of association. See NAACP v. Claiborne
Hardware Co., 458 U. S. 886, 911 (1982) (The First Amend-
ment’s protections “of speech, assembly, association, and pe-
tition, ‘though not identical, are inseparable’” (quoting
Thomas v. Collins, 323 U. S. 516, 530 (1945))); De Jonge v.
Oregon, 299 U.S. 353, 364 (1937) (describing the “right of
peaceable assembly” as “a right cognate to those of free
speech and free press and . . . equally fundamental”); see also
Roberts v. United States Jaycees, 468 U. S. 609, 622 (1984).
“Coordination” with a political group, like membership,
involves association.

“Coordination” with a group that engages in unlawful ac-
tivity also does not deprive the plaintiffs of the First Amend-
ment’s protection under any traditional “categorical” ex-
ception to its protection. The plaintiffs do not propose to
solicit a crime. They will not engage in fraud or defamation
or circulate obscenity. Cf. United States v. Stevems, 559
U. S. 460, 468-469 (2010) (describing “categories” of unpro-
tected speech). And the First Amendment protects advo-
cacy even of unlawful action so long as that advocacy is not
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“directed to inciting or producing imminent lawless action
and . . . likely to incite or produce such action.” Branden-
burg v. Ohio, 395 U. S. 444, 447 (1969) (per curiam,) (emphasis
added). Here the plaintiffs seek to advocate peaceful, law-
ful action to secure political ends; and they seek to teach
others how to do the same. No one contends that the plain-
tiffs’ speech to these organizations can be prohibited as in-
citement under Brandenburg.

Moreover, the Court has previously held that a person who
associates with a group that uses unlawful means to achieve
its ends does not thereby necessarily forfeit the First
Amendment’s protection for freedom of association. See
Scales v. United States, 367 U.S. 203, 229 (1961) (“[QJuasi-
political parties or other groups that may embrace both legal
and illegal aims differ from a technical conspiracy, which is
defined by its criminal purpose”); see also NAACP, supra,
at 908 (“The right to associate does not lose all constitutional
protection merely because some members of the group may
have participated in conduct or advocated doctrine that itself
is not protected”). Rather, the Court has pointed out in re-
spect to associating with a group advocating overthrow of
the Government through force and violence: “If the persons
assembling have committed crimes elsewhere . . . , they may
be prosecuted for their . .. violation of valid laws. But it is
a different matter when the State, instead of prosecuting
them for such offenses, seizes upon mere participation in a
peaceable assembly and a lawful public discussion as the
basis for a criminal charge.” De Jonge, supra, at 365 (strik-
ing down conviction for attending and assisting at Commu-
nist Party meeting because “[nJotwithstanding [the party’s]
objectives, the defendant still enjoyed his personal right of
free speech and to take part in a peaceable assembly having
a lawful purpose”).

Not even the “serious and deadly problem” of international
terrorism can require automatic forfeiture of First Amend-
ment rights. §301(a)(1), 110 Stat. 1247, note following 18
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U.S. C. §2339B (Findings and Purpose). Cf. §2339B(i) (in-
structing courts not to “construle] or applly the statute] so
as to abridge the exercise of rights guaranteed under the
First Amendment”). After all, this Court has recognized
that not “‘[e]ven the war power . . . remove[s] constitutional
limitations safeguarding essential liberties.”” United
States v. Robel, 389 U.S. 258, 264 (1967) (quoting Home
Building & Loan Assn. v. Blaisdell, 290 U.S. 398, 426
(1934)). See also Abrams v. United States, 250 U. S. 616,
628 (1919) (Holmes, J., dissenting) (“[A]s against dangers pe-
culiar to war, as against others, the principle of the right to
free speech is always the same”). Thus, there is no general
First Amendment exception that applies here. If the stat-
ute is constitutional in this context, it would have to come
with a strong justification attached.

It is not surprising that the majority, in determining the
constitutionality of ecriminally prohibiting the plaintiffs’ pro-
posed activities, would apply, not the kind of intermediate
First Amendment standard that applies to conduct, but “‘a
more demanding standard.”” Amnte, at 28 (quoting Texas v.
Johmson, 491 U. S. 397, 403 (1989)). Indeed, where, as here,
a statute applies criminal penalties and at least arguably
does so on the basis of content-based distinetions, I should
think we would scrutinize the statute and justifications
“strictly”—to determine whether the prohibition is justified
by a “compelling” need that cannot be “less restrictively”
accommodated. See Houston v. Hill, 482 U.S. 451, 459
(1987) (criminal penalties); Ashcroft v. American Civil Lib-
erties Union, 535 U.S. 564, 573 (2002) (content-based);
Simon & Schuster, Inc. v. Members of N. Y. State Crime Vic-
tims Bd., 502 U. S. 105, 118 (1991) (same); Consolidated Edi-
son Co. of N. Y. v. Public Serv. Comm’n of N. Y., 447 U. S.
530, 540 (1980) (strict scrutiny); First Nat. Bank of Boston
v. Bellotti, 435 U. S. 765, 786 (1978) (same).

But, even if we assume for argument’s sake that “strict
scerutiny” does not apply, no one can deny that we must at


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


46 HOLDER v». HUMANITARIAN LAW PROJECT

BREYER, J., dissenting

the very least “measure the validity of the means adopted
by Congress against both the goal it has sought to achieve
and the specific prohibitions of the First Amendment.”
Robel, supra, at 268, n. 20 (describing constitutional task
where the Court is faced “with a clear conflict between a
federal statute enacted in the interests of national security
and an individual’s exercise of his First Amendment rights”).
And here I need go no further, for I doubt that the statute,
as the Government would interpret it, can survive any rea-
sonably applicable First Amendment standard. See, e.g.,
Turner Broadcasting System, Inc. v. FCC, 520 U.S. 180,
189 (1997) (describing intermediate scrutiny). Cf. Nixon
v. Shrink Missourt Government PAC, 528 U.S. 377, 402
(2000) (BREYER, J., concurring) (examining whether a statute
worked speech-related harm “out of proportion to the stat-
ute’s salutary effects upon” other interests).

The Government does identify a compelling countervailing
interest, namely, the interest in protecting the security of the
United States and its nationals from the threats that foreign
terrorist organizations pose by denying those organizations
financial and other fungible resources. I do not dispute the
importance of this interest. But I do dispute whether the
interest can justify the statute’s criminal prohibition. To
put the matter more specifically, precisely how does applica-
tion of the statute to the protected activities before us help
achieve that important security-related end? See Simon &
Schuster, supra, at 118 (requiring that “narrowly drawn”
means further a “compelling state interest” by the least re-
strictive means (internal quotation marks omitted)); Turner,
supra, at 189 (requiring “advance[ment of] important gov-
ernmental interests unrelated to the suppression of free
speech” without “burden[ing] substantially more speech than
necessary to further those interests”); Robel, supra, at 268,
n. 20 (requiring measurement of the “means adopted by Con-
gress against . . . the [security] goal it has sought to
achieve”). See also Nixon, supra, at 402 (BREYER, J., con-
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curring); Federal Election Comm’™n v. Wisconsin Right
to Life, Inc., 551 U. S. 449, 478 (2007) (opinion of ROBERTS,
C. d.) (“A court . .. must ensure that [the interest justifying
a statutory restriction] supports each application of [the]
statute”).

The Government makes two efforts to answer this ques-
tion. First, the Government says that the plaintiffs’ support
for these organizations is “fungible” in the same sense as
other forms of banned support. Being fungible, the plain-
tiffs’ support could, for example, free up other resources,
which the organization might put to terrorist ends. Brief
for Respondents in No. 09-89, pp. 54-56 (hereinafter Govern-
ment Brief).

The proposition that the two very different kinds of “sup-
port” are “fungible,” however, is not obviously true. There
is no obvious way in which undertaking advocacy for politi-
cal change through peaceful means or teaching the PKK and
LTTE, say, how to petition the United Nations for political
change is fungible with other resources that might be put
to more sinister ends in the way that donations of money,
food, or computer training are fungible. It is far from obvi-
ous that these advocacy activities can themselves be redi-
rected, or will free other resources that can be directed, to-
ward terrorist ends. Thus, we must determine whether the
Government has come forward with evidence to support its
claim.

The Government has provided us with no empirical infor-
mation that might convincingly support this claim. In-
stead, the Government cites only to evidence that Congress
was concerned about the “fungible” nature in general of
resources, predominately money and material goods. It
points to a congressional finding that “foreign organizations
that engage in terrorist activity are so tainted by their crimi-
nal conduct that any contribution to such an organization
facilitates that conduct.” §301(a)(7), 110 Stat. 1247, note fol-
lowing 18 U. S. C. §2339B (emphasis added). It also points
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to a House Report’s statement that “supplyling] funds,
goods, or services” would “hel[p] defray the cost to the ter-
rorist organization of running the ostensibly legitimate activ-
ities,” and “in turn fre[e] an equal sum that can then be spent
on terrorist activities.” H. R. Rep. No. 104-383, p. 81 (1995)
(emphasis added). Finally, the Government refers to a
State Department official’s affidavit describing how ostensi-
bly charitable contributions have either been “redirected” to
terrorist ends or, even if spent charitably, have “unencum-
ber[ed] funds raised from other sources for use in facilitating
violent, terrorist activities and gaining political support for
these activities.” Declaration of Kenneth R. McKune, App.
134, 136 (emphasis added).

The most one can say in the Government’s favor about
these statements is that they might be read as offering
highly general support for its argument. The statements
do not, however, explain in any detail how the plaintiffs’
political-advocacy-related activities might actually be “fungi-
ble” and therefore capable of being diverted to terrorist use.
Nor do they indicate that Congress itself was concerned with
“support” of this kind. The affidavit refers to “funds,” “fi-
nancing,” and “goods”—none of which encompasses the
plaintiffs’ activities. Ibid. The statutory statement and
the House Report use broad terms like “contributions” and
“services” that might be construed as encompassing the
plaintiffs’ activities. But in context, those terms are more
naturally understood as referring to contributions of goods,
money, or training and other services (say, computer pro-
gramming) that could be diverted to, or free funding for, ter-
rorist ends. See infra, at 55. Peaceful political advocacy
does not obviously fall into these categories. And the stat-
ute itself suggests that Congress did not intend to curtail
freedom of speech or association. See §2339B(i) (“Nothing
in this section shall be construed or applied so as to abridge
the exercise of rights guaranteed under the First Amend-
ment”); see also i fra, at 58.


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 561 U. S. 1 (2010) 49

BREYER, J., dissenting

Second, the Government says that the plaintiffs’ proposed
activities will “bolste[r] a terrorist organization’s efficacy and
strength in a community” and “undermin[e] this nation’s ef-
forts to delegitimize and weaken these groups.” Govern-
ment Brief 56 (emphasis added). In the Court’s view, too,
the Constitution permits application of the statute to activi-
ties of the kind at issue in part because those activities could
provide a group that engages in terrorism with “legitimacy.”
Ante, at 30. The Court suggests that, armed with this
greater “legitimacy,” these organizations will more readily
be able to obtain material support of the kinds Congress
plainly intended to ban—money, arms, lodging, and the like.
See bid.

Yet the Government does not claim that the statute forbids
any speech “legitimating” a terrorist group. Rather, it
reads the statute as permitting (1) membership in terrorist
organizations, (2) “peaceably assembling with members of
the PKK and LTTE for lawful discussion,” or (3) “independ-
ent advocacy” on behalf of these organizations. Govern-
ment Brief 66, 61, 13. The Court, too, emphasizes that ac-
tivities not “coordinated with” the terrorist groups are not
banned. See ante, at 26, 31, 36 (emphasis added). And it
argues that speaking, writing, and teaching aimed at fur-
thering a terrorist organization’s peaceful political ends
could “makle] it easier for those groups to persist, to recruit
members, and to raise funds.” Ante, at 30.

But this “legitimacy” justification cannot by itself warrant
suppression of political speech, advocacy, and association.
Speech, association, and related activities on behalf of a
group will often, perhaps always, help to legitimate that
group. Thus, were the law to accept a “legitimating” effect,
in and of itself and without qualification, as providing suffi-
cient grounds for imposing such a ban, the First Amendment
battle would be lost in untold instances where it should be
won. Once one accepts this argument, there is no natural
stopping place. The argument applies as strongly to “inde-
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pendent” as to “coordinated” advocacy. But see ante, at 31—
32. That fact is reflected in part in the Government’s claim
that the ban here, so supported, prohibits a lawyer hired by
a designated group from filing on behalf of that group an
amicus brief before the United Nations or even before this
Court. See Tr. of Oral Arg. 47-49, 53.

That fact is also reflected in the difficulty of drawing a line
designed to accept the legitimacy argument in some in-
stances but not in others. It is inordinately difficult to dis-
tinguish when speech activity will and when it will not initi-
ate the chain of causation the Court suggests—a chain that
leads from peaceful advocacy to “legitimacy” to increased
support for the group to an increased supply of material
goods that support its terrorist activities. Even were we to
find some such line of distinction, its application would seem
so inherently uncertain that it would often, perhaps always,
“chill” protected speech beyond its boundary. In short, the
justification, put forward simply in abstract terms and with-
out limitation, must always, or it will never, be sufficient.
Given the nature of the plaintiffs’ activities, “always” cannot
possibly be the First Amendment’s answer.

Regardless, the “legitimacy” justification itself is incon-
sistent with critically important First Amendment case law.
Consider the cases involving the protection the First
Amendment offered those who joined the Communist Party
intending only to further its peaceful activities. In those
cases, this Court took account of congressional findings that
the Communist Party not only advocated theoretically but
also sought to put into practice the overthrow of our Govern-
ment through force and violence. The Court had previously
accepted Congress’ determinations that the American Com-
munist Party was a “Communist action organizatio[n]” which
(1) acted under the “control, direction, and discipline” of the
world Communist movement, a movement that sought to em-
ploy “espionage, sabotage, terrorism, and any other means
deemed necessary, to establish a Communist totalitarian die-
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tatorship,” and (2) “endeavor[ed]” to bring about “the over-
throw of existing governments by . . . force if necessary.”
Communast Party of United States v. Subversive Activi-
ties Control Bd., 367 U.S. 1, 5-6 (1961) (internal quotation
marks omitted).

Nonetheless, the Court held that the First Amendment
protected an American’s right to belong to that party—de-
spite whatever “legitimating” effect membership might have
had—as long as the person did not share the party’s unlawful
purposes. See, e.g., De Jonge, 299 U.S. 353; Scales, 367
U.S., at 228-230; Elfbrandt v. Russell, 384 U.S. 11, 17
(1966); Keyishian v. Board of Regents of Univ. of State of
N. Y, 385 U. S. 589, 605-610 (1967); Robel, 389 U. S. 258 (hold-
ing that national security interests did not justify overbroad
criminal prohibition on members of Communist-affiliated or-
ganizations working in any defense-related facility). As I
have pointed out, those cases draw further support from
other cases permitting pure advocacy of even the most un-
lawful activity—as long as that advocacy is not “directed to
inciting or producing imminent lawless action and . . . likely
to incite or produce such action.” Brandenburg, 395 U. S,
at 447. The Government’s “legitimating” theory would
seem to apply to these cases with equal justifying force; and,
if recognized, it would have led this Court to conclusions
other than those it reached.

Nor can the Government overcome these considerations
simply by narrowing the covered activities to those that in-
volve coordinated, rather than independent, advocacy. Con-
versations, discussions, or logistical arrangements might well
prove necessary to carry out the speech-related activities
here at issue (just as conversations and discussions are a
necessary part of membership in any organization). The
Government does not distinguish this kind of “coordination”
from any other. I am not aware of any form of words that
might be used to describe “coordination” that would not, at
a minimum, seriously chill not only the kind of activities the
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plaintiffs raise before us, but also the “independent advo-
cacy” the Government purports to permit. And, as for the
Government’s willingness to distinguish independent advo-
cacy from coordinated advocacy, the former is more likely,
not less likely, to confer legitimacy than the latter. Thus,
other things being equal, the distinction “coordination”
makes is arbitrary in respect to furthering the statute’s
purposes. And a rule of law that finds the “legitimacy”
argument adequate in respect to the latter would have a
hard time distinguishing a statute that sought to attack the
former.

Consider the majority’s development of the Government’s
themes. First, the majority discusses the plaintiffs’ pro-
posal to “‘train members of [the] PKK on how to use humani-
tarian and international law to peacefully resolve disputes.’”
Ante, at 36 (quoting 552 F. 3d, at 921, n. 1). The majority
justifies the criminalization of this activity in significant part
on the ground that “peaceful negotiation[s]” might just “buly]

time . . ., lulling opponents into complacency.” Ante, at 37.
And the PKK might use its new information about “the
structures of the international legal system . .. to threaten,

manipulate, and disrupt.” Ibid.

What is one to say about these arguments—arguments
that would deny First Amendment protection to the peaceful
teaching of international human rights law on the ground
that a little knowledge about “the international legal sys-
tem” is too dangerous a thing; that an opponent’s subse-
quent willingness to negotiate might be faked, so let’s not
teach him how to try? What might be said of these claims
by those who live, as we do, in a nation committed to the
resolution of disputes through “deliberative forces”? Whit-
ney v. California, 274 U.S. 357, 375 (1927) (Brandeis, J.,
concurring).

In my own view, the majority’s arguments stretch the con-
cept of “fungibility” beyond constitutional limits. Neither
Congress nor the Government advanced these particular hy-
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pothetical claims. I am not aware of any case in this
Court—not Gitlow v. New York, 268 U.S. 652 (1925), not
Schenck v. United States, 249 U. S. 47 (1919), not Abrams,
250 U. S. 616, not the later Communist Party cases decided
during the heat of the Cold War—in which the Court ac-
cepted anything like a claim that speech or teaching might
be criminalized lest it, e. g., buy negotiating time for an oppo-
nent who would put that time to bad use.

Moreover, the risk that those who are taught will put oth-
erwise innocent speech or knowledge to bad use is omnipres-
ent, at least where that risk rests on little more than (even
informed) speculation. Hence to accept this kind of argu-
ment without more and to apply it to the teaching of a sub-
ject such as international human rights law is to adopt
a rule of law that, contrary to the Constitution’s text and
First Amendment precedent, would automatically forbid the
teaching of any subject in a case where national security
interests conflict with the First Amendment. The Constitu-
tion does not allow all such conflicts to be decided in the
Government’s favor.

The majority, as I have said, cannot limit the scope of its
arguments through its claim that the plaintiffs remain free
to engage in the protected activity as long as it is not “coor-
dinated.” That is because there is no practical way to orga-
nize classes for a group (say, wishing to learn about human
rights law) without “coordination.” Nor can the majority
limit the scope of its argument by pointing to some special
limiting circumstance present here. That is because the
only evidence the majority offers to support its general claim
consists of a single reference to a book about terrorism,
which the Government did not mention, and which appar-
ently says no more than that at one time the PKK suspended
its armed struggle and then returned to it.

Second, the majority discusses the plaintiffs’ proposal to
“‘teach PKK members how to petition various representa-
tive bodies such as the United Nations for relief.’” Ante,
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at 37 (quoting 552 F. 3d, at 921, n. 1; emphasis added). The
majority’s only argument with respect to this proposal is
that the relief obtained “could readily include monetary aid,”
which the PKK might use to buy guns. Ante, at 37. The
majority misunderstands the word “relief.” In this context,
as the record makes clear, the word “relief” does not refer
to “money.” It refers to recognition under the Geneva Con-
ventions. See App. 57-58 (2003 Complaint); id., at 79-80
(1998 Complaint); id., at 113 (Fertig Declaration); see also
Tr. of Oral Arg. 63 (plaintiffs’ counsel denying that plain-
tiffs seek to teach about obtaining relief in the form of
money).

Throughout, the majority emphasizes that it would defer
strongly to Congress’ “informed judgment.” See, e. g., ante,
at 34. But here, there is no evidence that Congress has
made such a judgment regarding the specific activities at
issue in these cases. See infra, at 59-60. In any event,
“[wlhenever the fundamental rights of free speech and as-
sembly are alleged to have been invaded, it must remain
open [for judicial determination] whether there actually did
exist at the time a clear danger; whether the danger, if any,
was imminent; and whether the evil apprehended was one so
substantial as to justify the stringent restriction interposed
by the legislature.” Whitney, supra, at 378-379 (Brandeis,
J., concurring). In such circumstances, the “judicial function
commands analysis of whether the specific conduct charged
falls within the reach of the statute and if so whether the
legislation is consonant with the Constitution.” Landmark
Communications, Inc. v. Virginia, 435 U. S. 829, 844 (1978).
Hence, a legislative declaration “does not preclude enquiry
into the question whether, at the time and under the circum-
stances, the conditions existed which are essential to validity
under the Federal Constitution.” Whitney, supra, at 378;
see also Landmark, supra, at 843 (“Deference to a legislative
finding cannot limit judicial inquiry when First Amendment
rights are at stake”).
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I concede that the Government’s expertise in foreign af-
fairs may warrant deference in respect to many matters, e. g.,
our relations with Turkey. Cf. ante, at 32-33. But it re-
mains for this Court to decide whether the Government has
shown that such an interest justifies criminalizing speech ac-
tivity otherwise protected by the First Amendment. And
the fact that other nations may like us less for granting that
protection cannot in and of itself carry the day.

Finally, I would reemphasize that neither the Government
nor the majority points to any specific facts that show that
the speech-related activities before us are fungible in some
special way or confer some special legitimacy upon the PKK.
Rather, their arguments in this respect are general and
speculative. Those arguments would apply to virtually all
speech-related support for a dual-purpose group’s peaceful
activities (irrespective of whether the speech-related activity
is coordinated). Both First Amendment logic and First
Amendment case law prevent us from “sacrific[ing] First
Amendment protections for so speculative a gain.” Colum-
bia Broadcasting System, Inc. v. Democratic National Com-
mattee, 412 U. S. 94, 127 (1973); see also Consolidated Edison
Co., 447 U. S., at 543 (rejecting proffered state interest not
supported in record because “[mlere speculation of harm
does not constitute a compelling state interest”).

II

For the reasons I have set forth, I believe application of
the statute as the Government interprets it would gravely
and without adequate justification injure interests of the
kind the First Amendment protects. Thus, there is “a
serious doubt” as to the statute’s constitutionality. Cro-
well, 285 U. S., at 62. And where that is so, we must “ascer-
tain whether a construction of the statute is fairly possible
by which the question may be avoided.” Ibid.; see also Ash-
wander, 297 U.S., at 346-348 (Brandeis, J., concurring);
Zadvydas v. Davis, 533 U. S. 678, 689 (2001); United States
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v. X-Citement Video, Inc., 513 U. S. 64, 78 (1994); United
States v. Jin Fuey Moy, 241 U. S. 394, 401 (1916).

I believe that a construction that would avoid the con-
stitutional problem is “fairly possible.” In particular, I
would read the statute as criminalizing First Amendment
protected pure speech and association only when the defend-
ant knows or intends that those activities will assist the or-
ganization’s unlawful terrorist actions. Under this reading,
the Government would have to show, at a minimum, that
such defendants provided support that they knew was sig-
nificantly likely to help the organization pursue its unlawful
terrorist aims.

A person acts with the requisite knowledge if he is aware
of (or willfully blinds himself to) a significant likelihood that
his or her conduct will materially support the organization’s
terrorist ends. See Allen v. United States, 164 U.S. 492,
496 (1896); cf. ALI, Model Penal Code §2.02(2)(b)(ii) (1962).
See also United States v. Santos, 5563 U. S. 507, 521 (2008)
(plurality opinion); cf. Model Penal Code §2.02(7) (willful
blindness); S. Rep. No. 95-605, pt. 1, pp. 59-60 (1977). A
person also acts with the requisite intent if it is his “con-
scious objective” (or purpose) to further those same terrorist
ends. See United States v. Bailey, 444 U. S. 394, 408 (1980);
Model Penal Code §§2.02(2)(a) and 2.02(5) (“When acting
knowingly suffices to establish an element, such element also
is established if a person acts purposely”). On the other
hand, for the reasons I have set out, see supra, at 49-52,
knowledge or intent that this assistance (aimed at lawful ac-
tivities) could or would help further terrorism simply by
helping to legitimate the organization is not sufficient.

This reading of the statute protects those who engage in
pure speech and association ordinarily protected by the First
Amendment. But it does not protect that activity where a
defendant purposefully intends it to help terrorism or where
a defendant knows (or willfully blinds himself to the fact)
that the activity is significantly likely to assist terrorism.
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Where the activity fits into these categories of purposefully
or knowingly supporting terrorist ends, the act of providing
material support to a known terrorist organization bears a
close enough relation to terrorist acts that, in my view, it
likely can be prohibited notwithstanding any First Amend-
ment interest. Cf. Brandenburg, 395 U.S. 444. At the
same time, this reading does not require the Government to
undertake the difficult task of proving which, as between
peaceful and nonpeaceful purposes, a defendant specifically
preferred; knowledge is enough. See Bailey, supra, at 405
(defining specific intent).

This reading is consistent with the statute’s text. The
statute prohibits “knowingly provid[ing] material support or
resources to a foreign terrorist organization.” §2339B(a)(1)
(emphasis added). Normally we read a criminal statute as
applying a mens rea requirement to all of the subsequently
listed elements of the crime. See Flores-Figueroa v. United
States, 556 U. S. 646, 652 (2009). So read, the defendant
would have to know or intend (1) that he is providing sup-
port or resources, (2) that he is providing that support to a
foreign terrorist organization, and (3) that he is providing
support that is material, meaning (4) that his support bears
a significant likelihood of furthering the organization’s ter-
rorist ends.

This fourth requirement flows directly from the statute’s
use of the word “material.” That word can mean being of a
physical or worldly nature, but it also can mean “being of
real importance or great consequence.” Webster’s Third
New International Dictionary 1392 (1961). Here, it must
mean the latter, for otherwise the statute, applying only to
physical aid, would not apply to speech at all. See also
§2339A(b)(1) (defining “‘material support or resources’” as
“any property, tangible or intangible” (emphasis added)).
And if the statute applies only to support that would likely
be of real importance or great consequence, it must have
importance or consequence in respect to the organization’s
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terrorist activities. That is because support that is not
significantly likely to help terrorist activities, for purposes
of this statute, neither has “importance” nor is of “great
consequence.”

The statutory definition of “material support” poses no
problem. The statute defines “material support” through
reference to a list of terms, including those at issue here—
“training,” “expert advice or assistance,” “personnel,” and
“service.” §2339B(g)(4); §2339A(b)(1). Since these latter
terms all fall under the definition of the term “material sup-
port,” these activities fall within the statute’s scope only
when they too are “material.” Cf. Stevens, 559 U. S., at 474
(definitional phrase may take meaning from the term to be
defined (citing Leocal v. Ashcroft, 543 U. S. 1, 11 (2004))).

Thus, textually speaking, a statutory requirement that the
defendant knew the support was material can be read to
require the Government to show that the defendant knew
that the consequences of his acts had a significant likelihood
of furthering the organization’s terrorist, not just its lawful,
aims.

I need not decide whether this is the only possible read-
ing of the statute in cases where “material support”
takes the form of “currency,” “property,” “monetary instru-
ments,” “financial securities,” “financial services,” “lodging,”
“safehouses,” “false documentation or identification,” “weap-
ons,” “lethal substances,” or “explosives,” and the like.
§2339A(b)(1). Those kinds of aid are inherently more likely
to help an organization’s terrorist activities, either directly
or because they are fungible in nature. Thus, to show that
an individual has provided support of those kinds will nor-
mally prove sufficient for conviction (assuming the statute’s
other requirements are met). But where support consists
of pure speech or association, I would indulge in no such
presumption. Rather, the Government would have to prove
that the defendant knew he was providing support signifi-
cantly likely to help the organization pursue its unlawful ter-
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rorist aims (or, alternatively, that the defendant intended the
support to be so used).

The statute’s history strongly supports this reading.
That history makes clear that Congress primarily sought to
end assistance that takes the form of fungible donations of
money or goods. See, e.g., H. R. Rep. No. 104-383, at 3§,
43-45, 81; supra, at 47-48. It shows that Congress, when re-
ferring to “expert services and assistance,” for example, had
in mind training that was sufficiently fungible to further ter-
rorism directly, such as an aviation expert’s giving “advice”
that “facilitate[s] an aircraft hijacking” or an accountant’s
giving “advice” that will “facilitate the concealment of funds
used to support terrorist activities.” Hearing on Adminis-
tration’s Draft Anti-Terrorism Act of 2001 before the House
Committee on the Judiciary, 107th Cong., 1st Sess., 61 (2001).

And the Chairman of the Senate Committee on the Judi-
ciary, when reporting the relevant bill from Committee, told
the Senate:

“This bill also includes provisions making it a crime to
knowingly provide material support to the terrorist
functions of foreign groups designated by a Presidential
finding to be engaged in terrorist activities.” 142 Cong.
Rec. 7550 (1996) (statement of Sen. Hatch) (emphasis
added).

He then added:

“I am convinced we have crafted a narrow but effective
designation provision which meets these obligations
while safeguarding the freedom to associate, which none
of us would willingly give up.” Id., at 7557 (emphasis
added).

Consistent with this view, the statute itself says:

“Nothing in this section shall be construed or applied so
as to abridge the exercise of rights guaranteed under
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the First Amendment to the Constitution of the United
States.” §2339B(@).

In any event, the principle of constitutional avoidance de-
mands this interpretation. As Part II makes clear, there is
a “serious” doubt—indeed, a “grave” doubt—about the con-
stitutionality of the statute insofar as it is read to criminalize
the activities before us. Crowell, 285 U. S., at 62; see also
Ashwander, 297 U. S., at 346-348 (Brandeis, J., concurring);
Jin Fuey Moy, 241 U. S., at 401. We therefore must “read
the statute to eliminate” that constitutional “doubl[t] so long
as such a reading is not plainly contrary to the intent of Con-
gress.” X-Citement Video, Inc., 513 U. S., at 78.

For this reason, the majority’s statutory claim that Con-
gress did not use the word “knowingly” as I would use it,
ante, at 16-18, and n. 3, is beside the point. Our consequent
reading is consistent with the statute’s text; it is consis-
tent with Congress’ basic intent; it interprets but does
not significantly add to what the statute otherwise contains.
Cf.,, e.g., United States v. Thirty-seven Photographs, 402
U. S. 363, 373-374 (1971) (constitutionally compelled to add
requirement that “forfeiture proceedings be commenced
within 14 days and completed within 60 days” despite ab-
sence of any statutory time limits); NLRB v. Catholic Bishop
of Chicago, 440 U. S. 490, 507 (1979) (constitutionally com-
pelled to interpret “employer” as implicitly excluding
“church-operated schools” despite silence and eight other dif-
ferent but explicit exceptions). We should adopt it.

11

Having interpreted the statute to impose the mens rea
requirement just described, I would remand the cases so that
the lower courts could consider more specifically the precise
activities in which the plaintiffs still wish to engage and de-
termine whether and to what extent a grant of declaratory
and injunctive relief were warranted. I do not see why the
majority does not also remand the cases for consideration
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of the plaintiffs’ activities relating to “advocating” for the
organizations’ peaceful causes. See ante, at 24-25, 37-38.

The majority does not remand, apparently because it be-
lieves the plaintiffs lose automatically in that these “advo-
cacy” claims are too general. It adds that the plaintiffs did
not “suggest what exactly their ‘advocacy’ would consist of.”
Ante, at 37. But the majority is wrong about the lack of
specificity. The record contains complaints and affidavits,
which describe in detail the forms of advocacy these groups
have previously engaged in and in which they would like to
continue to engage. See App. 56-63, 78-87, 95-99, 110-123.

Moreover, the majority properly rejects the Government’s
argument that the plaintiffs’ speech-related activities
amount to “conduct” and should be reviewed as such. Gov-
ernment Brief 44-57. Hence, I should think the majority
would wish the lower courts to reconsider this aspect of the
cases, applying a proper standard of review. See, e.g.,
Philip Morris USA v. Williams, 549 U.S. 346, 357-358
(2007); Johmson v. California, 543 U.S. 499, 515 (2005);
cf. Ricct v. DeStefano, 557 U. S. 557, 631 (2009) (GINSBURG,
J., dissenting) (“When this Court formulates a new legal rule,
the ordinary course is to remand and allow the lower courts
to apply the rule in the first instance”).

Iv

In sum, these cases require us to consider how to apply
the First Amendment where national security interests are
at stake. When deciding such cases, courts are aware and
must respect the fact that the Constitution entrusts to the
Executive and Legislative Branches the power to provide
for the national defense, and that it grants particular au-
thority to the President in matters of foreign affairs. None-
theless, this Court has also made clear that authority and
expertise in these matters do not automatically trump the
Court’s own obligation to secure the protection that the
Constitution grants to individuals. Cf. Hamdi v. Rumsfeld,
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BREYER, J., dissenting

542 U. S. 507, 536 (2004) (“We have long since made clear
that a state of war is not a blank check . . . when it comes to
the rights of th[is] Nation’s citizens”). In these cases, for
the reasons I have stated, I believe the Court has failed to
examine the Government’s justifications with sufficient care.
It has failed to insist upon specific evidence, rather than gen-
eral assertion. It has failed to require tailoring of means to
fit compelling ends. And ultimately it deprives the individ-
uals before us of the protection that the First Amendment
demands.
That is why, with respect, I dissent.
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RENT-A-CENTER, WEST, INC. v. JACKSON

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 09-497. Argued April 26, 2010—Decided June 21, 2010

Respondent Jackson filed an employment-discrimination suit against peti-
tioner Rent-A-Center, his former employer, in the Nevada Federal Dis-
trict Court. Rent-A-Center filed a motion, under the Federal Arbitra-
tion Act (FAA), to dismiss or stay the proceedings, 9 U. S. C. §3, and to
compel arbitration, §4, based on the arbitration agreement (Agreement)
Jackson signed as a condition of his employment. Jackson opposed the
motion on the ground that the Agreement was unenforceable in that
it was unconscionable under Nevada law. The District Court granted
Rent-A-Center’s motion. The Ninth Circuit reversed in relevant part.

Held: Under the FAA, where an agreement to arbitrate includes an agree-
ment that the arbitrator will determine the enforceability of the agree-
ment, if a party challenges specifically the enforceability of that particu-
lar agreement, the district court considers the challenge, but if a party
challenges the enforceability of the agreement as a whole, the challenge
is for the arbitrator. Pp. 67-76.

(a) Section 2 of the FAA places arbitration agreements on an equal
footing with other contracts, Buckeye Check Cashing, Inc. v. Cardegna,
546 U. S. 440, 443, and requires courts to enforce them according to their
terms, Volt Information Sciences, Inc. v. Board of Trustees of Leland
Stanford Junior Univ., 489 U. S. 468, 478, “save upon such grounds as
exist at law or in equity for the revocation of any contract,” §2. Here,
the Agreement included two relevant arbitration provisions: It provided
for arbitration of all disputes arising out of Jackson’s employment, in-
cluding discrimination claims, and it gave the “Arbitrator . . . exclusive
authority to resolve any dispute relating to the [Agreement’s] enforce-
ability . . . including . . . any claim that all or any part of this Agreement
is void or voidable.” Rent-A-Center seeks enforcement of the second
provision, which delegates to the arbitrator the “gateway” question of
enforceability. See, e. g., Howsam v. Dean Witter Reynolds, Inc., 537
U.S. 79, 83-85. The court must enforce the delegation provision under
§§3 and 4 unless it is unenforceable under §2. Pp. 67-70.

(b) There are two types of validity challenges under §2: One “chal-
lenges specifically the validity of the agreement to arbitrate,” and “[t]he
other challenges the contract as a whole,” Buckeye, supra, at 444. Only
the first is relevant to a court’s determination of an arbitration agree-
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ment’s enforceability, see, e. g., Prima Paint Corp. v. Flood & Conklin
Mfg. Co., 388 U. S. 395, 403-404, because under §2 “an arbitration provi-
sion is severable from the remainder of the contract,” Buckeye, supra,
at 445. That does not mean that agreements to arbitrate are unassail-
able. If a party challenges the validity under §2 of the precise agree-
ment to arbitrate at issue, the federal court must consider the challenge
before ordering compliance with the agreement under §4. That is no
less true when the precise agreement to arbitrate is itself part of a
larger arbitration agreement. Because here the agreement to arbitrate
enforceability (the delegation provision) is severable from the remainder
of the Agreement, unless Jackson challenged the delegation provision
specifically, it must be treated as valid under § 2 and enforced under §§3
and 4. Pp. 70-72.

(c) The District Court correctly concluded that Jackson challenged
only the validity of the contract as a whole. In his brief to this Court
he raised a challenge to the delegation provision for the first time, but
that is too late and will not be considered. See 1} Penn Plaza LLC v.
Pyett, 556 U. 8. 247, 273-274. Pp. 72-76.

581 F. 3d 912, reversed.

SCALIA, J., delivered the opinion of the Court, in which RoBERTS, C. J.,
and KENNEDY, THOMAS, and ALITO, JJ., joined. STEVENS, J,, filed a dis-
senting opinion, in which GINSBURG, BREYER, and SOTOMAYOR, JJ., joined,
post, p. T6.

Robert F. Friedman argued the cause for petitioner.
With him on the briefs were Edward F. Berbarie, Henry D.
Lederman, Carter G. Phillips, Michael T. Garone, Ronald
D. DeMoss, Andrew Trusevich, and Mary Harokopus.

Ian E. Silverberg argued the cause for respondent. With
him on the brief were Del Hardy, Scott L. Nelson, Deepak
Gupta, F. Paul Bland, Jr., Matthew Wessler, Amy Radon,
Arthur H. Bryant, Leslie A. Bailey, and Leslie A.
Brueckmner.*

*Briefs of amici curiae urging reversal were filed for the Chamber of
Commerce of the United States of America by Donald M. Falk, Archis
A. Parasharami, Robin S. Conrad, and Shane Brennan Kawka; for the
Equal Employment Advisory Council by Rae T. Vann and Ann Elizabeth
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JUSTICE SCALIA delivered the opinion of the Court.

We consider whether, under the Federal Arbitration Act
(FAA or Act), 9 U.S. C. §§1-16, a district court may decide
a claim that an arbitration agreement is unconscionable,
where the agreement explicitly assigns that decision to the

arbitrator.
I

On February 1, 2007, the respondent here, Antonio Jack-
son, filed an employment-diserimination suit under Rev. Stat.
§1977, 42 U. S. C. §1981, against his former employer in the
United States District Court for the District of Nevada.
The defendant and petitioner here, Rent-A-Center, West,
Inc., filed a motion under the FAA to dismiss or stay the
proceedings, 9 U.S.C. §3, and to compel arbitration, §4.
Rent-A-Center argued that the Mutual Agreement to Arbi-
trate Claims (Agreement), which Jackson signed on Febru-
ary 24, 2003, as a condition of his employment there, pre-
cluded Jackson from pursuing his claims in court. The
Agreement provided for arbitration of all “past, present or
future” disputes arising out of Jackson’s employment with
Rent-A-Center, including “claims for discrimination” and

Reesman; and for the Pacific Legal Foundation by Deborah J. La Fetra
and Timothy Sandefur.

Briefs of amici curiae urging affirmance were filed for the American
Association for Justice et al. by Jeffrey R. White and Julie Nepveu, for
the American Federation of Labor and Congress of Industrial Organiza-
tions by Lynn K. Rhinehart, James B. Coppess, and Laurence S. Gold, for
the Lawyers’ Committee for Civil Rights Under Law et al. by Michael L.
Foreman, Sarah C. Crawford, Vincent A. Eng, Elizabeth B. Wydra, and
Dina Lassow; for the National Association of Consumer Advocates by
Michael J. Quirk and Ira Rheingold; for the National Consumer Law Cen-
ter et al. by Stuart T. Rossman and Patricia T. Sturdevant; for Profes-
sional Arbitrator Roger I. Abrams et al. by Kevin K. Russell; and for the
Service Employees International Union et al. by Michael Rubin, Shelley
A. Gregory, Rebecca M. Hamburg, Cliff Palefsky, Catherine Ruckelshaus,
and Terisa E. Chaw.
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“claims for violation of any federal . . . law.” App. 29-30.
It also provided that “[t]he Arbitrator, and not any federal,
state, or local court or agency, shall have exclusive authority
to resolve any dispute relating to the interpretation, applica-
bility, enforceability or formation of this Agreement includ-
ing, but not limited to any claim that all or any part of this
Agreement is void or voidable.” Id., at 34.

Jackson opposed the motion on the ground that “the arbi-
tration agreement in question is clearly unenforceable in that
it is unconscionable” under Nevada law. Id., at 40. Rent-
A-Center responded that Jackson’s unconscionability claim
was not properly before the court because Jackson had ex-
pressly agreed that the arbitrator would have exclusive au-
thority to resolve any dispute about the enforceability of the
Agreement. It also disputed the merits of Jackson’s uncon-
scionability claims.

The District Court granted Rent-A-Center’s motion to dis-
miss the proceedings and to compel arbitration. The court
found that the Agreement “‘“clearly and unmistakenly
[sic]”’” gives the arbitrator exclusive authority to decide
whether the Agreement is enforceable, App. to Pet. for Cert.
4a (quoting Howsam v. Dean Witter Reynolds, Inc., 537 U. S.
79, 83 (2002)), and, because Jackson challenged the validity
of the Agreement as a whole, the issue was for the arbitra-
tor, App. to Pet. for Cert. 4a (citing Buckeye Check Cashing,
Inc. v. Cardegna, 546 U. S. 440, 444-445 (2006)). The court
noted that even if it were to examine the merits of Jackson’s
unconscionability claims, it would have rejected the claim
that the agreement to split arbitration fees was substan-
tively unconscionable under Nevada law. It did not address
Jackson’s procedural or other substantive unconscionability
arguments.

Without oral argument, a divided panel of the Court of
Appeals for the Ninth Circuit reversed in part, affirmed in
part, and remanded. 581 F. 3d 912 (2009). The court re-
versed on the question of who (the court or arbitrator) had
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the authority to decide whether the Agreement is enforce-
able. It noted that “Jackson does not dispute that the lan-
guage of the Agreement clearly assigns the arbitrability de-
termination to the arbitrator,” but held that where “a party
challenges an arbitration agreement as unconscionable, and
thus asserts that he could not meaningfully assent to the
agreement, the threshold question of unconscionability is for
the court.” Id., at 917. The Ninth Circuit affirmed the Dis-
trict Court’s alternative conclusion that the fee-sharing pro-
vision was not substantively unconscionable and remanded
for consideration of Jackson’s other unconscionability argu-
ments. Id., at 919-921, and n. 3. Judge Hall dissented on
the ground that “the question of the arbitration agreement’s
validity should have gone to the arbitrator, as the parties
‘clearly and unmistakably provide[d]’ in their agreement.”
Id., at 921.
We granted certiorari, 558 U. S. 1142 (2010).

II
A

The FAA reflects the fundamental principle that arbitra-
tion is a matter of contract. Section 2, the “primary sub-
stantive provision of the Act,” Moses H. Cone Memorial
Hospital v. Mercury Constr. Corp., 460 U.S. 1, 24 (1983),
provides:

“A written provision in . . . a contract evidencing a
transaction involving commerce to settle by arbitration
a controversy thereafter arising out of such contract . . .
shall be valid, irrevocable, and enforceable, save upon
such grounds as exist at law or in equity for the revoca-
tion of any contract.” 9 U.S.C. §2.

The FAA thereby places arbitration agreements on an equal
footing with other contracts, Buckeye, supra, at 443, and
requires courts to enforce them according to their terms,
Volt Information Sciences, Inc. v. Board of Trustees of Le-
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land Stanford Junior Univ., 489 U. S. 468, 478 (1989). Like
other contracts, however, they may be invalidated by “gener-
ally applicable contract defenses, such as fraud, duress, or
unconscionability.” Doctor’s Associates, Inc. v. Casarotto,
517 U. S. 681, 687 (1996).

The Act also establishes procedures by which federal
courts implement §2’s substantive rule. Under §3, a party
may apply to a federal court for a stay of the trial of an
action “upon any issue referable to arbitration under an
agreement in writing for such arbitration.” Under §4, a
party “aggrieved” by the failure of another party “to arbi-
trate under a written agreement for arbitration” may peti-
tion a federal court “for an order directing that such arbitra-
tion proceed in the manner provided for in such agreement.”
The court “shall” order arbitration “upon being satisfied that
the making of the agreement for arbitration or the failure to
comply therewith is not in issue.” Ibid.

The Agreement here contains multiple “written provi-
sion[s]” to “settle by arbitration a controversy,” §2. Two
are relevant to our discussion. First, the section titled
“Claims Covered By The Agreement” provides for arbitra-
tion of all “past, present or future” disputes arising out of
Jackson’s employment with Rent-A-Center. App. 29. Sec-
ond, the section titled “Arbitration Procedures” provides
that “[t]he Arbitrator . . . shall have exclusive authority to
resolve any dispute relating to the . . . enforceability . . . of
this Agreement including, but not limited to any claim that
all or any part of this Agreement is void or voidable.” Id.,
at 32, 34. The current “controversy” between the parties is
whether the Agreement is unconscionable. It is the second
provision, which delegates resolution of that controversy to
the arbitrator, that Rent-A-Center seeks to enforce. Adopt-
ing the terminology used by the parties, we will refer to it
as the delegation provision.

The delegation provision is an agreement to arbitrate
threshold issues concerning the arbitration agreement. We
have recognized that parties can agree to arbitrate “gate-
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way” questions of “arbitrability,” such as whether the parties
have agreed to arbitrate or whether their agreement covers
a particular controversy. See, e.g., Howsam, 537 U.S., at
83-85; Green Tree Financial Corp. v. Bazzle, 539 U. S. 444,
452 (2003) (plurality opinion). This line of cases merely re-
flects the principle that arbitration is a matter of contract.!
See First Options of Chicago, Inc. v. Kaplan, 514 U. S. 938,

!There is one caveat. First Options of Chicago, Inc. v. Kaplan, 514
U. 8. 938, 944 (1995), held that “[c]ourts should not assume that the parties
agreed to arbitrate arbitrability unless there is ‘clea[r] and unmistakabl[e]’
evidence that they did so.” The parties agree the heightened standard
applies here. See Brief for Petitioner 21; Brief for Respondent 54. The
District Court concluded the “Agreement to Arbitrate clearly and unmis-
takenly [sic/ provides the arbitrator with the exclusive authority to decide
whether the Agreement to Arbitrate is enforceable.” App. to Pet. for
Cert. 4a. The Ninth Circuit noted that Jackson did not dispute that the
text of the Agreement was clear and unmistakable on this point. 581
F. 3d 912, 917 (2009). He also does not dispute it here. What he argues
now, however, is that it is not “clear and unmistakable” that his agreement
to that text was valid, because of the unconscionability claims he raises.
See Brief for Respondent 54-55. The dissent makes the same argument.
See post, at 80-82 (opinion of STEVENS, J.).

This mistakes the subject of the First Options “clear and unmistakable”
requirement. It pertains to the parties’ manifestation of intent, not the
agreement’s validity. As explained in Howsam v. Dean Witter Reynolds,
Inc., 537 U.S. 79, 83 (2002), it is an “interpretive rule,” based on an as-
sumption about the parties’ expectations. In “circumstance[s] where con-
tracting parties would likely have expected a court to have decided the
gateway matter,” ibid., we assume that is what they agreed to. Thus,
“[ulnless the parties clearly and unmistakably provide otherwise, the ques-
tion of whether the parties agreed to arbitrate is to be decided by the
court, not the arbitrator.” AT&T Technologies, Inc. v. Communications
Workers, 475 U. S. 643, 649 (1986).

The validity of a written agreement to arbitrate (whether it is legally
binding, as opposed to whether it was in fact agreed to—including, of
course, whether it was void for unconscionability) is governed by §2’s pro-
vision that it shall be valid “save upon such grounds as exist at law or in
equity for the revocation of any contract.” Those grounds do not include,
of course, any requirement that its lack of unconscionability must be “clear
and unmistakable.” And they are not grounds that First Options added
for agreements to arbitrate gateway issues; § 2 applies to all written agree-
ments to arbitrate.


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


70 RENT-A-CENTER, WEST, INC. v. JACKSON

Opinion of the Court

943 (1995). An agreement to arbitrate a gateway issue is
simply an additional, antecedent agreement the party seek-
ing arbitration asks the federal court to enforce, and the
FAA operates on this additional arbitration agreement just
as it does on any other. The additional agreement is valid
under §2 “save upon such grounds as exist at law or in
equity for the revocation of any contract,” and federal courts
can enforce the agreement by staying federal litigation
under §3 and compelling arbitration under §4. The ques-
tion before us, then, is whether the delegation provision is
valid under § 2.
B

There are two types of validity challenges under §2: “One
type challenges specifically the validity of the agreement to
arbitrate,” and “[tlhe other challenges the contract as a
whole, either on a ground that directly affects the entire
agreement (e. g., the agreement was fraudulently induced),
or on the ground that the illegality of one of the contract’s
provisions renders the whole contract invalid.” Buckeye,
546 U. S., at 444. 1In a line of cases neither party has asked
us to overrule, we held that only the first type of challenge
is relevant to a court’s determination whether the arbitration
agreement at issue is enforceable.? See Prima Paint Corp.
v. Flood & Conklin Mfg. Co., 388 U. S. 395, 403-404 (1967);
Buckeye, supra, at 444-446; Preston v. Ferrer, 552 U. S. 346,
353-354 (2008). That is because §2 states that a “written
provision” “to settle by arbitration a controversy” is “valid,
irrevocable, and enforceable” without mention of the validity
of the contract in which it is contained. Thus, a party’s chal-
lenge to another provision of the contract, or to the contract
as a whole, does not prevent a court from enforcing a specific
agreement to arbitrate. “[A]s a matter of substantive fed-

2The issue of the agreement’s “validity” is different from the issue
whether any agreement between the parties “was ever concluded,” and,
as in Buckeye Check Cashing, Inc. v. Cardegna, 546 U. S. 440 (2006), we
address only the former. Id., at 444, n. 1.
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eral arbitration law, an arbitration provision is severable
from the remainder of the contract.” Buckeye, 546 U.S.,
at 445; see also id., at 447 (the severability rule is based
on §2).

But that agreements to arbitrate are severable does not
mean that they are unassailable. If a party challenges the
validity under §2 of the precise agreement to arbitrate at
issue, the federal court must consider the challenge before
ordering compliance with that agreement under §4. In
Prima Paint, for example, if the claim had been “fraud in
the inducement of the arbitration clause itself,” then the
court would have considered it. 388 U. S., at 403-404. “To
immunize an arbitration agreement from judicial challenge
on the ground of fraud in the inducement would be to elevate
it over other forms of contract,” id., at 404, n. 12. In some
cases the claimed basis of invalidity for the contract as a
whole will be much easier to establish than the same basis
as applied only to the severable agreement to arbitrate.
Thus, in an employment contract many elements of alleged
unconscionability applicable to the entire contract (outrage-
ously low wages, for example) would not affect the agree-
ment to arbitrate alone. But even where that is not the
case—as in Prima Paint itself, where the alleged fraud that
induced the whole contract equally induced the agreement
to arbitrate which was part of that contract—we nonetheless
require the basis of challenge to be directed specifically to
the agreement to arbitrate before the court will intervene.

Here, the “written provision . . . to settle by arbitration a
controversy,” 9 U.S. C. §2, that Rent-A-Center asks us to
enforce is the delegation provision—the provision that gave
the arbitrator “exclusive authority to resolve any dispute re-
lating to the . .. enforceability . . . of this Agreement,” App.
34. The “remainder of the contract,” Buckeye, supra, at
445, is the rest of the agreement to arbitrate claims arising
out of Jackson’s employment with Rent-A-Center. To be
sure this case differs from Prima Paint, Buckeye, and Pres-
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ton, in that the arbitration provisions sought to be enforced
in those cases were contained in contracts unrelated to arbi-
tration—contracts for consulting services, see Prima Paint,
supra, at 397, check-cashing services, see Buckeye, supra, at
442, and “personal management” or “talent agent” services,
see Preston, supra, at 352. In this case, the underlying con-
tract is itself an arbitration agreement. But that makes no
difference.®* Application of the severability rule does not de-
pend on the substance of the remainder of the contract.
Section 2 operates on the specific “written provision” to “set-
tle by arbitration a controversy” that the party seeks to en-
force. Accordingly, unless Jackson challenged the delega-
tion provision specifically, we must treat it as valid under § 2,
and must enforce it under §§3 and 4, leaving any challenge to
the validity of the Agreement as a whole for the arbitrator.

C

The District Court correctly concluded that Jackson chal-
lenged only the validity of the contract as a whole. No-
where in his opposition to Rent-A-Center’s motion to compel
arbitration did he even mention the delegation provision.
See App. 39-47. Rent-A-Center noted this fact in its reply:

3The dissent calls this a “breezy assertion,” post, at 77, but it seems to
us self-evident. When the dissent comes to discussing the point, post, at
85-86, it gives no logical reason why an agreement to arbitrate one contro-
versy (an employment-discrimination claim) is not severable from an
agreement to arbitrate a different controversy (enforceability). There is
none. Since the dissent accepts that the invalidity of one provision within
an arbitration agreement does not necessarily invalidate its other provi-
sions, post, at 81-82, n. 7, it cannot believe in some sort of magic bond
between arbitration provisions that prevents them from being severed
from each other. According to the dissent, it is fine to sever an invalid
provision within an arbitration agreement when severability is a matter
of state law, but severability is not allowed when it comes to applying
Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U. S. 395 (1967).
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“[Jackson’s response] fails to rebut or otherwise address in
any way [Rent-A-Center’s] argument that the Arbitrator
must decide [Jackson’s] challenge to the enforceability of the
Agreement. Thus, [Rent-A-Center’s] argument is uncon-
tested.” Id., at 50 (emphasis in original).

The arguments Jackson made in his response to Rent-A-
Center’s motion to compel arbitration support this conclu-
sion. Jackson stated that “the entire agreement seems
drawn to provide [Rent-A-Center] with undue advantages
should an employment-related dispute arise.” Id., at 44
(emphasis added). At one point, he argued that the limita-
tions on discovery “further supporft] [his] contention that the
arbitration agreement as a whole is substantively uncon-
scionable.” Ibid. (emphasis added). And before this Court,
Jackson describes his challenge in the District Court as fol-
lows: He “opposed the motion to compel on the ground that
the entire arbitration agreement, including the delegation
clause, was unconscionable.” Brief for Respondent 55 (em-
phasis added). That is an accurate description of his filings.

As required to make out a claim of unconscionability under
Nevada law, see 581 F. 3d, at 919, he contended that the
Agreement was both procedurally and substantively uncon-
scionable. It was procedurally unconscionable, he argued,
because it “was imposed as a condition of employment and
was non-negotiable.” App. 41. But we need not consider
that claim because none of Jackson’s substantive unconscion-
ability challenges was specific to the delegation provision.
First, he argued that the Agreement’s coverage was one
sided in that it required arbitration of claims an employee
was likely to bring—contract, tort, discrimination, and statu-
tory claims—but did not require arbitration of claims Rent-
A-Center was likely to bring—intellectual property, unfair
competition, and trade secrets claims. Id., at 42-43. This
one-sided-coverage argument clearly did not go to the valid-
ity of the delegation provision.
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Jackson’s other two substantive unconscionability argu-
ments assailed arbitration procedures called for by the con-
tract—the fee-splitting arrangement and the limitations on
discovery—procedures that were to be used during arbitra-
tion under both the agreement to arbitrate employment-
related disputes and the delegation provision. It may be
that had Jackson challenged the delegation provision by
arguing that these common procedures as applied to the
delegation provision rendered that provision unconscion-
able, the challenge should have been considered by the court.
To make such a claim based on the discovery procedures,
Jackson would have had to argue that the limitation upon
the number of depositions causes the arbitration of his claim
that the Agreement is unenforceable to be unconscionable.
That would be, of course, a much more difficult argument to
sustain than the argument that the same limitation renders
arbitration of his factbound employment-discrimination
claim unconscionable. Likewise, the unfairness of the fee-
splitting arrangement may be more difficult to establish for
the arbitration of enforceability than for arbitration of more
complex and fact-related aspects of the alleged employment
discrimination. Jackson, however, did not make any argu-
ments specific to the delegation provision; he argued that the
fee-sharing and discovery procedures rendered the entire
Agreement invalid.

Jackson’s appeal to the Ninth Circuit confirms that he did
not contest the validity of the delegation provision in partic-
ular. His brief noted the existence of the delegation provi-
sion, Brief for Appellant in No. 07-16164, p. 3, but his uncon-
scionability arguments made no mention of it, id., at 3-7.
He also repeated the arguments he had made before the Dis-
trict Court, see supra, at 73, that the “entire agreement”
favors Rent-A-Center and that the limitations on discovery
further his “contention that the arbitration agreement as a
whole is substantively unconscionable,” Brief for Appellant


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 561 U. S. 63 (2010) 75

Opinion of the Court

7-8. Finally, he repeated the argument made in his District
Court filings, that under state law the unconscionable clauses
could not be severed from the arbitration agreement, see id.,
at 8-9.* The point of this argument, of course, is that the
Agreement as a whole is unconscionable under state law.
Jackson repeated that argument before this Court. At
oral argument, counsel stated: “There are certain elements
of the arbitration agreement that are unconscionable and,
under Nevada law, which would render the entire arbitra-
tion agreement unconscionable.” Tr. of Oral Arg. 43 (em-
phasis added). And again, he stated, “we’ve got both cer-
tain provisions that are unconscionable, that under Nevada

law render the entire agreement unconscionable . . ., and
that’s what the Court is to rely on.” Id., at 43-44 (empha-
sis added).

In his brief to this Court, Jackson made the contention,
not mentioned below, that the delegation provision itself is
substantively unconscionable because the quid pro quo he
was supposed to receive for it—that “in exchange for initially
allowing an arbitrator to decide certain gateway questions,”
he would receive “plenary post-arbitration judicial review”—
was eliminated by the Court’s subsequent holding in Hall
Street Associates, L. L. C. v. Mattel, Inc., 552 U. S. 576 (2008),
that the nonplenary grounds for judicial review in §10 of
the FAA are exclusive. Brief for Respondent 59-60. He
brought this challenge to the delegation provision too late,

4Jackson’s argument fails. The severability rule is a “matter of sub-
stantive federal arbitration law,” and we have repeatedly “rejected the
view that the question of ‘severability’ was one of state law, so that if
state law held the arbitration provision not to be severable a challenge to
the contract as a whole would be decided by the court.” Buckeye, 546
U. 8., at 445 (citing Prima Paint, 388 U. S., at 400, 402-403; Southland
Corp. v. Keating, 465 U. S. 1, 10-14 (1984); Allied-Bruce Terminix Cos. v.
Dobson, 513 U. S. 265, 270-273 (1995)). For the same reason, the Agree-
ment’s statement that its provisions are severable, see App. 37, does not
affect our analysis.
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and we will not consider it.® See 1), Penn Plaza LLC v.
Pyett, 556 U. S. 247, 273-274 (2009).

* * *

We reverse the judgment of the Court of Appeals for the
Ninth Circuit.
It is so ordered.

JUSTICE STEVENS, with whom JUSTICE GINSBURG, JUS-
TICE BREYER, and JUSTICE SOTOMAYOR join, dissenting.

Neither petitioner nor respondent has urged us to adopt
the rule the Court does today: Even when a litigant has spe-
cifically challenged the validity of an agreement to arbitrate
he must submit that challenge to the arbitrator unless he has
lodged an objection to the particular line in the agreement
that purports to assign such challenges to the arbitrator—
the so-called “delegation clause.”

The Court asserts that its holding flows logically from
Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U. S.
395 (1967), in which the Court held that consideration of a
contract revocation defense is generally a matter for the ar-
bitrator, unless the defense is specifically directed at the ar-
bitration clause, id., at 404. We have treated this holding as
a severability rule: When a party challenges a contract, “but
not specifically its arbitration provisions, those provisions
are enforceable apart from the remainder of the contract.”
Buckeye Check Cashing, Inc. v. Cardegna, 546 U. S. 440,
446 (2006). The Court’s decision today goes beyond Prima

5 Hall Street Associates, L. L. C. v. Mattel, Inc., 552 U. S. 576 (2008), was
decided after Jackson submitted his brief to the Ninth Circuit, but that
does not change our conclusion that he forfeited the argument. Jackson
could have submitted a supplemental brief during the year and a half
between this Court’s decision of Hall Street on March 25, 2008, and the
Ninth Circuit’s judgment on September 9, 2009. Moreover, Hall Street
affirmed a rule that had been in place in the Ninth Circuit since 2003.
Id., at 583-584, and n. 5.
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Paint. Its breezy assertion that the subject matter of the
contract at issue—in this case, an arbitration agreement and
nothing more—“makes no difference,” ante, at 72, is simply
wrong. This written arbitration agreement is but one part
of a broader employment agreement between the parties,
just as the arbitration clause in Prima Paint was but one
part of a broader contract for services between those parties.
Thus, that the subject matter of the agreement is exclusively
arbitration makes all the difference in the Prima Paint

analysis.
I

Under the Federal Arbitration Act (FAA), 9 U.S.C. §§1-
16, parties generally have substantial leeway to define the
terms and scope of their agreement to settle disputes in an
arbitral forum. “[Alrbitration is,” after all, “simply a matter
of contract between the parties; it is a way to resolve those
disputes—but only those disputes—that the parties have
agreed to submit to arbitration.” First Options of Chicago,
Inc. v. Kaplan, 514 U. S. 938, 943 (1995). The FAA, there-
fore, envisions a limited role for courts asked to stay litiga-
tion and refer disputes to arbitration.

Certain issues—the kind that “contracting parties would
likely have expected a court to have decided”’—remain
within the province of judicial review. Howsam v. Dean
Witter Reynolds, Inc., 537 U. S. 79, 83 (2002); see also Green
Tree Financial Corp. v. Bazzle, 539 U. S. 444, 452 (2003) (plu-
rality opinion); AT&T Technologies, Inc. v. Communications
Workers, 475 U. S. 643, 649 (1986). These issues are “gate-
way matter[s]” because they are necessary antecedents
to enforcement of an arbitration agreement; they raise
questions the parties “are not likely to have thought that
they had agreed that an arbitrator would” decide. Howsam,
537 U.S., at 83. Quintessential gateway matters include
“whether the parties have a valid arbitration agreement at
all,” Bazzle, 539 U. S., at 452 (plurality opinion); “whether
the parties are bound by a given arbitration clause,” How-
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sam, 537 U. S., at 84; and “whether an arbitration clause in
a concededly binding contract applies to a particular type of
controversy,” ibid. It would be bizarre to send these types
of gateway matters to the arbitrator as a matter of course,
because they raise a “‘question of arbitrability.’”! See, e. g.,
1bid.; First Options, 514 U. S., at 947.

“[Qluestion[s] of arbitrability” thus include questions re-
garding the existence of a legally binding and valid arbitra-
tion agreement, as well as questions regarding the scope of
a concededly binding arbitration agreement. In this case
we are concerned with the first of these categories: whether
the parties have a valid arbitration agreement. This is an
issue the FAA assigns to the courts.? Section 2 of the FAA
dictates that covered arbitration agreements “shall be valid,
irrevocable, and enforceable, save upon such grounds as exist
at law or in equity for the revocation of any contract.” 9
U.S.C. §2. “[Sluch grounds,” which relate to contract va-
lidity and formation, include the claim at issue in this case,
unconscionability. See Doctor’s Associates, Inc. v. Casa-
rotto, 517 U. S. 681, 687 (1996).

Two different lines of cases bear on the issue of who de-
cides a question of arbitrability respecting validity, such as
whether an arbitration agreement is unconscionable. Al-
though this issue, as a gateway matter, is typically for the
court, we have explained that such an issue can be delegated
to the arbitrator in some circumstances. When the parties
have purportedly done so, courts must examine two distinct
rules to decide whether the delegation is valid.

! Although it is not clear from our precedents, I understand “gateway
matters” and “questions of arbitrability” to be roughly synonymous, if not
exactly so. At the very least, the former includes all of the latter.

2Gateway issues involving the scope of an otherwise valid arbitration
agreement also have a statutory origin. Section 3 of the FAA provides
that “upon being satisfied that the issue involved in such suit . . . is refer-
able to arbitration under such an agreement,” a court “shall . . . stay the
trial of the action until such arbitration has been had.” 9 U.S.C. §3.
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The first line of cases looks to the parties’ intent. In
AT&T Technologies, we stated that “question[s] of arbitrabil-
ity” may be delegated to the arbitrator, so long as the delega-
tion is clear and unmistakable. 475 U. S, at 649. We reaf-
firmed this rule, and added some nuance, in First Options.
Against the background presumption that questions of arbi-
trability go to the court, we stated that federal courts should
“generally” apply “ordinary state-law principles that govern
the formation of contracts” to assess “whether the parties
agreed to arbitrate a certain matter (including arbitra-
bility).” 514 U.S., at 944. But, we added, a more rigor-
ous standard applies when the inquiry is whether the par-
ties have “agreed to arbitrate arbitrability”: “Courts should
not assume that the parties agreed to arbitrate arbitrability
unless there is clear and unmistakable evidence that they did
s0.”3  Ibid. (internal quotation marks and brackets omitted).
JUSTICE BREYER’s unanimous opinion for the Court de-
scribed this standard as a type of “reversle]” “presump-
tion”*—one in favor of a judicial, rather than an arbitral,
forum. Id., at 945. Clear and unmistakable “evidence” of
agreement to arbitrate arbitrability might include, as was
urged in First Options, a course of conduct demonstrating
assent,” id., at 946, or, as is urged in this case, an express

3We have not expressly decided whether the First Options delegation
principle would apply to questions of arbitrability that implicate §2 con-
cerns, 1. e., grounds for contract revocation. I do not need to weigh in on
this issue in order to resolve the present case.

41t is a “revers[e]” presumption because it is counter to the presumption
we usually apply in favor of arbitration when the question concerns
whether a particular dispute falls within the scope of a concededly binding
arbitration agreement. First Options, 514 U. S., at 944-945.

5In First Options we found no clear and unmistakable assent to delegate
to the arbitrator questions of arbitrability, given the parties’ conduct.
Respondents in that case had participated in the arbitration, but only to
object to proceeding in arbitration and to challenge the arbitrators’ juris-
diction. That kind of participation—in protest, to preserve legal claims—
did not constitute unmistakable assent to be bound by the result. Id., at
946-947.
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agreement to do so. In any event, whether such evidence
exists is a matter for the court to determine.

The second line of cases bearing on who decides the valid-
ity of an arbitration agreement, as the Court explains, in-
volves the Prima Paint rule. See ante, at 71. That rule
recognizes two types of validity challenges. One type chal-
lenges the validity of the arbitration agreement itself, on a
ground arising from an infirmity in that agreement. The
other challenges the validity of the arbitration agreement
tangentially—via a claim that the entire contract (of which
the arbitration agreement is but a part) is invalid for some
reason. See Buckeye, 546 U.S., at 444. Under Prima
Paint, a challenge of the first type goes to the court; a chal-
lenge of the second type goes to the arbitrator. See 388
U.S., at 403-404; see also Buckeye, 546 U. S., at 444-445.
The Prima Paint rule is akin to a pleading standard,
whereby a party seeking to challenge the validity of an arbi-
tration agreement must expressly say so in order to get his
dispute into court.

In sum, questions related to the validity of an arbitration
agreement are usually matters for a court to resolve before
it refers a dispute to arbitration. But questions of arbitra-
bility may go to the arbitrator in two instances: (1) when the
parties have demonstrated, clearly and unmistakably, that it
is their intent to do so; or (2) when the validity of an arbitra-
tion agreement depends exclusively on the validity of the
substantive contract of which it is a part.

II

We might have resolved this case by simply applying the
First Options rule: Does the arbitration agreement at issue
“clearly and unmistakably” evince petitioner’s and respond-
ent’s intent to submit questions of arbitrability to the arbi-
trator?® The answer to that question is no. Respondent’s

SRespondent has challenged whether he “meaningfully agreed to the
terms of the form Agreement to Arbitrate, which he contends is procedur-
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claim that the arbitration agreement is unconscionable un-
dermines any suggestion that he “clearly” and “unmistak-
ably” assented to submit questions of arbitrability to the
arbitrator. See Restatement (Second) of Contracts §208,
Comment d (1979) (“[G]ross inequality of bargaining power,
together with terms unreasonably favorable to the stronger
party, may confirm indications that the transaction involved
elements of deception or compulsion, or may show that the
weaker party had no meaningful choice, no real alternative,
or did not in fact assent or appear to assent to the unfair
terms”); American Airlines, Inc. v. Wolens, 513 U. S. 219,
249 (1995) (O’Connor, J., concurring in judgment and dis-
senting in part) (“[A] determination that a contract is ‘un-
conscionable’ may in fact be a determination that one party
did not intend to agree to the terms of the contract”).” The

ally and substantively unconscionable.” 581 F. 3d 912, 917 (CA9 2009).
Even if First Options relates only to “manifestation of intent,” as the
Court states, see ante, at 69, n. 1 (emphasis deleted), whether there has
been meaningful agreement surely bears some relation to whether one
party has manifested intent to be bound to an agreement.

"The question of unconscionability in this case is one of state law. See,
e. g., Perry v. Thomas, 482 U. S. 483, 492, n. 9 (1987). Under Nevada law,
unconscionability requires a showing of “ ‘both procedural and substantive
unconscionability,”” but “less evidence of substantive unconscionability is
required in cases involving great procedural unconscionability.” D. R.
Horton, Inc. v. Green, 120 Nev. 549, 553-554, 96 P. 3d 1159, 1162 (2004)
(per curiam). 1 understand respondent to have claimed, in accord with
Nevada law, that the arbitration agreement contained substantively
unconscionable provisions, and was also the product of procedural uncon-
scionability as a whole. See Brief for Respondent 3 (“[Respondent] ar-
gued that the clause is procedurally unconscionable because he was in a
position of unequal bargaining power when it was imposed as a condition
of employment”); id., at 3—4 (identifying three distinct provisions of the
agreement that were substantively unconscionable); accord, 581 F. 3d,
at 917.

Some of respondent’s arguments, however, could be understood as at-
tacks not on the enforceability of the agreement as a whole but merely on
the fairness of individual contract terms. Such term-specific challenges
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fact that the agreement’s “delegation” provision suggests as-
sent is beside the point, because the gravamen of respond-
ent’s claim is that he never consented to the terms in his
agreement.

In other words, when a party raises a good-faith validity
challenge to the arbitration agreement itself, that issue must
be resolved before a court can say that he clearly and un-
mistakably intended to arbitrate that very validity ques-
tion. This case well illustrates the point: If respondent’s un-
conscionability claim is correct—i. e., if the terms of the
agreement are so one-sided and the process of its making
so unfair—it would contravene the existence of clear and un-
mistakable assent to arbitrate the very question petitioner
now seeks to arbitrate. Accordingly, it is necessary for the
court to resolve the merits of respondent’s unconscionability
claim in order to decide whether the parties have a valid
arbitration agreement under §2. Otherwise, that section’s
preservation of revocation issues for the Court would be
meaningless.

This is, in essence, how I understand the Court of Appeals
to have decided the issue below. See 581 F. 3d 912, 917 (CA9
2009) (“[W]e hold that where, as here, a party challenges an
arbitration agreement as unconscionable, and thus asserts
that he could not meaningfully assent to the agreement, the
threshold question of unconscionability is for the court”).
I would therefore affirm its judgment, leaving, as it did, the
merits of respondent’s unconscionability claim for the Dis-
trict Court to resolve on remand.

would generally be for the arbitrator to resolve (at least so long as they
do not go to the identity of the arbitrator or the ability of a party to
initiate arbitration). Cf. Restatement (Second) of Contracts §208 (1979)
(providing that “a contract or term thereof [may be] unconscionable” and
that in the latter case “the remainder of the contract without the uncon-
scionable term” may be enforced).
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III

Rather than apply First Options, the Court takes us down
a different path, one neither briefed by the parties nor relied
upon by the Court of Appeals. In applying Prima Paint,
the Court has unwisely extended a “fantastic” and likely er-
roneous decision. 388 U. S., at 407 (Black, J., dissenting).®

As explained at the outset, see supra, at 78-82, this case
lies at a seeming crossroads in our arbitration jurisprudence.
It implicates cases such as First Options, which address
whether the parties intended to delegate questions of arbi-
trability, and also those cases, such as Prima Paint, which
address the severability of a presumptively valid arbitration
agreement from a potentially invalid contract. The question
of “Who decides?”’—arbitrator or court—animates both lines
of cases, but they are driven by different concerns. In cases
like First Options, we are concerned with the parties’ inten-
tions. In cases like Prima Paint, we are concerned with
how the parties challenge the validity of the agreement.

Under the Prima Paint inquiry, recall, we consider
whether the parties are actually challenging the validity of
the arbitration agreement, or whether they are challenging,
more generally, the contract within which an arbitration
clause is nested. In the latter circumstance, we assume
there is no infirmity per se with the arbitration agreement,
1. e., there are no grounds for revocation of the arbitration
agreement itself under §2 of the FAA. Accordingly, we

8 Justice Black quite reasonably characterized the Court’s holding in
Prima Paint as “fantastic,” 388 U. S., at 407 (dissenting opinion), because
the holding was, in his view, inconsistent with the text of §2 of the FAA,
id., at 412, as well as the intent of the draftsmen of the legislation, id., at
413-416. Nevertheless, the narrow holding in that case has been followed
numerous times, see Buckeye Check Cashing, Inc. v. Cardegna, 546 U. S.
440 (2006), and Preston v. Ferrer, 552 U. S. 346 (2008), and, as the Court
correctly notes today, neither party has asked us to revisit those cases,
ante, at 70.
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commit the parties’ general contract dispute to the arbitra-
tor, as agreed.

The claim in Prima Paint was that one party would not
have agreed to contract with the other for services had it
known the second party was insolvent (a fact known but not
disclosed at the time of contracting). 388 U.S., at 398.
There was, therefore, allegedly fraud in the inducement of
the contract—a contract which also delegated disputes to an
arbitrator. Despite the fact that the claim raised would
have, if successful, rendered the embedded arbitration clause
void, the Court held that the merits of the dispute were for
the arbitrator, so long as the claim of “fraud in the induce-
ment” did not go to validity of “the arbitration clause itself.”
Id., at 403 (emphasis added). Because, in Prima Paint, “no
claim ha[d] been advanced by Prima Paint that [respondent]
fraudulently induced it to enter into the agreement to arbi-
trate,” and because the arbitration agreement was broad
enough to cover the dispute, the arbitration agreement was
enforceable with respect to the controversy at hand. Id.,
at 406.

The Prima Paint rule has been denominated as one re-
lated to severability. Our opinion in Buckeye set out these
guidelines:

“First, as a matter of substantive federal arbitration law,
an arbitration provision is severable from the remainder
of the contract. Second, unless the challenge is to the
arbitration clause itself, the issue of the contract’s valid-
ity is considered by the arbitrator in the first instance.”
546 U. S., at 445-446.

Whether the general contract defense renders the entire
agreement void or voidable is irrelevant. Id., at 446. All
that matters is whether the party seeking to present the
issue to a court has brought a “discrete challenge,” Preston
v. Ferrer, 5562 U. S. 346, 354 (2008), “to the validity of the . ..
arbitration clause.” Buckeye, 546 U. S., at 449.
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Prima Paint and its progeny allow a court to pluck from
a potentially invalid contract a potentially valid arbitration
agreement. Today the Court adds a new layer of severabil-
ity—something akin to Russian nesting dolls—into the mix:
Courts may now pluck from a potentially invalid arbitration
agreement even narrower provisions that refer particular ar-
bitrability disputes to an arbitrator. See ante, at T1-72.
I do not think an agreement to arbitrate can ever manifest
a clear and unmistakable intent to arbitrate its own validity.
But even assuming otherwise, I certainly would not hold that
the Prima Paint rule extends this far.

In my view, a general revocation challenge to a stand-
alone arbitration agreement is, invariably, a challenge to the
“‘making’” of the arbitration agreement itself, Prima Paint,
388 U. S, at 403, and therefore, under Prima Paint, must
be decided by the court. A claim of procedural unconsciona-
bility aims to undermine the formation of the arbitration
agreement, much like a claim of unconscionability aims to
undermine the clear-and-unmistakable-intent requirement
necessary for a valid delegation of a “discrete” challenge to
the validity of the arbitration agreement itself, Preston, 552
U.S., at 3564. Moreover, because we are dealing in this case
with a challenge to an independently executed arbitration
agreement—rather than a clause contained in a contract re-
lated to another subject matter—any challenge to the con-
tract itself is also, necessarily, a challenge to the arbitration
agreement.” They are one and the same.

The Court, however, reads the delegation clause as a dis-
tinct mini-arbitration agreement divisible from the contract
in which it resides—which just so happens also to be an ar-
bitration agreement. Ante, at 71-72. Although the Court

9 As respondent asserted in his opposition to petitioner’s motion to com-
pel arbitration, “the lack of mutuality regarding the type of claims that
must be arbitrated, the fee provision, and the discovery provision, so per-
meate the Defendant’s arbitration agreement that it would be impossible
to sever the offending provisions.” App. 45.
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simply declares that it “makes no difference” that the under-
lying subject matter of the agreement is itself an arbitration
agreement, ante, at 72, that proposition does not follow
from—rather it is at odds with—Prima Paint’s severability
rule.

Had the parties in this case executed only one contract, on
two sheets of paper—one sheet with employment terms, and
a second with arbitration terms—the contract would look
much like the one in Buckeye. There would be some sub-
stantive terms, followed by some arbitration terms, including
what we now call a delegation clause—i. e., a sentence or two
assigning to the arbitrator any disputes related to the valid-
ity of the arbitration provision. See Buckeye, 546 U. S., at
442. 1If respondent then came into court claiming that the
contract was illegal as a whole for some reason unrelated to
the arbitration provision, the Prima Paint rule would apply,
and such a general challenge to the subject matter of the
contract would go to the arbitrator. Such a challenge would
not call into question the making of the arbitration agree-
ment or its invalidity per se.

Before today, however, if respondent instead raised a chal-
lenge specific to “the validity of the agreement to arbi-
trate”—for example, that the agreement to arbitrate was
void under state law—the challenge would have gone to the
court. That is what Buckeye says. See 546 U.S., at 444.
But the Court now declares that Prima Paint’s pleading rule
requires more: A party must lodge a challenge with even
greater specificity than what would have satisfied the Prima
Paint Court. A claim that an entire arbitration agreement
is invalid will not go to the court unless the party challenges
the particular sentences that delegate such claims to the ar-
bitrator, on some contract ground that is particular and
unique to those sentences. See ante, at 71-73.

It would seem the Court reads Prima Paint to require, as
a matter of course, infinite layers of severability: We must
always pluck from an arbitration agreement the specific dele-
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gation mechanism that would—but for present judicial re-
view—commend the matter to arbitration, even if this dele-
gation clause is but one sentence within one paragraph
within a standalone agreement. And, most importantly, the
party must identify this one sentence and lodge a specific
challenge to its validity. Otherwise, he will be bound to
pursue his validity claim in arbitration.

Even if limited to separately executed arbitration agree-
ments, however, such an infinite severability rule is divorced
from the underlying rationale of Prima Paint. The notion
that a party may be bound by an arbitration clause in a con-
tract that is nevertheless invalid may be difficult for any law-
yer—or any person—to accept, but this is the law of Prima
Paint. 1t reflects a judgment that the “‘national policy fa-
voring arbitration,”” Preston, 5562 U. S., at 353, outweighs
the interest in preserving a judicial forum for questions of
arbitrability—but only when questions of arbitrability are
bound up n an underlying dispute. Prima Paint, 388
U.S., at 404. When the two are so bound up, there is actu-
ally no gateway matter at all: The question “Who decides” is
the entire ball game. Were a court to decide the fraudulent
inducement question in Prima Paint, in order to decide the
antecedent question of the validity of the included arbitra-
tion agreement, then it would also, necessarily, decide the
merits of the underlying dispute. Same, too, for the ques-
tion of illegality in Buckeye; on its way to deciding the arbi-
tration agreement’s validity, the court would have to decide
whether the contract was illegal, and in so doing, it would
decide the merits of the entire dispute.

In this case, however, resolution of the unconscionability
question will have no bearing on the merits of the underlying
employment dispute. It will only, as a preliminary matter,
resolve who should decide the merits of that dispute. Reso-
lution of the unconscionability question will, however, decide
whether the arbitration agreement itself is “valid” under
“such grounds as exist at law or in equity for the revocation
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of any contract.” 9 U.S.C. §2. As Prima Paint recog-
nizes, the FAA commits those gateway matters, specific to
the arbitration agreement, to the court. 388 U. S., at 403-
404. Indeed, it is clear that the present controversy over
whether the arbitration agreement is unconscionable is itself
severable from the merits of the underlying dispute, which
involves a claim of employment discrimination. This is true
for all gateway matters, and for this reason Prima Paint has
no application in this case.
v

While T may have to accept the “fantastic” holding in
Prima Paint, id., at 407 (Black, J., dissenting), I most cer-
tainly do not accept the Court’s even more fantastic rea-
soning today. I would affirm the judgment of the Court of
Appeals, and therefore respectfully dissent.
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KAWASAKI KISEN KAISHA LTD. ET AL. v. REGAL-
BELOIT CORP. ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 08-1553. Argued March 24, 2010—Decided June 21, 2010*

Respondents (cargo owners) delivered to petitioners in No. 08-1553 (“K”
Line) goods for shipping from China to inland United States destina-
tions. “K” Line issued them four through bills of lading, i. e., bills of
lading covering both the ocean and inland portions of transport in a
single document. As relevant here, the bills contain a “Himalaya
Clause,” which extends the bills’ defenses and liability limitations to
subcontractors; permit “K” Line to subcontract to complete the journeys;
provide that the entire journey is governed by the Carriage of Goods
by Sea Act (COGSA), which regulates bills of lading issued by ocean
carriers engaged in foreign trade; and designate a Tokyo court as the
venue for any dispute. “K” Line arranged the journey, subcontracting
with petitioner in No. 08-1554 (Union Pacific) for rail shipment in
the United States. The cargo was shipped in “K” Line vessels to Cali-
fornia and then loaded onto a Union Pacific train. A derailment along
the inland route allegedly destroyed the cargo. Ultimately, the Fed-
eral District Court granted the motion of Union Pacific and “K” Line
to dismiss the cargo owners’ suits against them based on the parties’
Tokyo forum-selection clause. The Ninth Circuit reversed, concluding
that that clause was trumped by the Carmack Amendment governing
bills of lading issued by domestic rail carriers, which applied to the in-
land portion of the shipment.

Held: Because the Carmack Amendment does not apply to a shipment
originating overseas under a single through bill of lading, the parties’
agreement to litigate these cases in Tokyo is binding. Pp. 96-112.

(a) COGSA, which “K” Line and Union Pacific contend governs these
cases, requires a carrier to issue to the cargo owner a bill containing
specified terms. It does not limit the parties’ ability to adopt forum-
selection clauses. It only applies to shipments from United States
ports to foreign ports and vice versa, but permits parties to extend
certain of its terms “by contract” to cover “the entire period in which
[the goods] would be under [a carrier’s] responsibility, including [a] pe-

*Together with No. 08-1554, Union Pacific Railroad Co. v. Regal-Beloit
Corp. et al., also on certiorari to the same Court.
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riod of inland . . . transport.” Norfolk Southern R. Co. v. James N.
Kirby, Pty Ltd., 543 U. S. 14, 29. The Carmack Amendment, on which
respondents rely, requires a domestic rail carrier that “receives [prop-
erty] for transportation under this part” to issue a bill of lading. 49
U.S.C. §11706(a). “[T]his part” refers to the Surface Transportation
Board’s (STB’s) jurisdiction over domestic rail transportation. See
§10501(b). Carmack assigns liability for damage on the rail route to
“receiving rail carrier[s]” and “delivering rail carrier[s],” regardless of
which carrier caused the damage. §11706(a). Its purpose is to relieve
cargo owners “of the burden of searching out a particular negligent car-
rier from among the often numerous carriers handling an interstate
shipment of goods.” Reider v. Thompson, 339 U.S. 113, 119. Thus,
it constrains carriers’ ability to limit liability by contract, §11706(c),
and limits the parties’ choice of venue to federal and state courts,
§11706(d)(1). Pp. 96-99.

(b) In Kirby, as in these cases, an ocean shipping company issued a
through bill of lading that extended COGSA’s terms to the inland seg-
ment, and the property was damaged during the inland rail portion.
This Court held that the through bill’s terms governed under federal
maritime law, notwithstanding contrary state laws, 543 U. S., at 23-27,
explaining that “so long as a bill of lading requires substantial carriage
of goods by sea, its purpose is to effectuate maritime commerce,” id., at
27, and adding that “[alpplying state law . . . would undermine the uni-
formity of general maritime law,” id., at 28, and defeat COGSA’s appar-
ent purpose “to facilitate efficient contracting in contracts for carriage
by sea,” ibid. Here, as in Kirby, “K” Line issued through bills under
COGSA, in maritime commerce, and extended its terms to the journey’s
inland domestic segment. Pp. 99-100.

() The Carmack Amendment’s text, history, and purposes make clear
that it does not require a different result. Pp. 100-111.

(1) Carmack divides the realm of rail carriers into receiving, deliv-
ering, and connecting rail carriers. Its first sentence requires a compli-
ant bill of lading (1) if a “rail carrier provid[es] transportation or service
subject to the [STB’s] jurisdiction” and (2) if that carrier “receives” the
property “for transportation .. ..” §11706(a). It thus requires the
receiving rail carrier—but not the delivering or connecting rail car-
rier—to issue a bill of lading. This conclusion is consistent with the
statute’s text and this Court’s precedent. See St. Louis, I. M. & S. R.
Co. v. Starbird, 243 U. S. 592, 595, 604. A receiving rail carrier is the
initial carrier, which “receives” the property for domestic rail transpor-
tation at the journey’s point of origin. If the Carmack’s bill of lading
requirement referred not to the initial carrier, but to any carrier “re-
ceiving” the property from another carrier, then every carrier during
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the shipment would have to issue its own separate bill. This would be
contrary to Carmack’s purpose of making the receiving and delivering
carriers liable under a single, initial bill for damage caused by any car-
rier within a single course of shipment. This conclusion is consistent
with Mexican Light & Power Co. v. Texas Mexican R. Co., 331 U. S. 731,
where the Court held that a bill of lading issued by a subsequent rail
carrier when the “initial carrier” has issued a through bill is “void”
unless it “represents the initiation of a new shipment,” id., at 733-734.
And Reider, supra, is not to the contrary. There, absent a through bill
of lading, the original journey from Argentina terminated at the port of
New Orleans, and the first rail carrier in the United States was the
receiving rail carrier for Carmack purposes. Id., at 117. Carmack’s
second sentence establishes that it applies only to transport of property
for which a receiving carrier is required to issue a bill of lading, regard-
less of whether that carrier actually issues such a bill. See §11706(a).
Thus, Carmack applies only if the journey begins with a receiving rail
carrier that had to issue a compliant bill of lading, not if the property is
received at an overseas location under a through bill that covers trans-
port into an inland location in this country. The initial carrier in that
instance receives the property at the shipment’s point of origin for over-
seas multimodal import transport, not domestic rail transport. Car-
mack did not require “K” Line to issue bills of lading because “K” Line
was not a receiving rail carrier. That it chose to use rail transport to
complete one segment of the journey under its “essentially maritime”
contracts, Kirby, supra, at 24, does not put it within Carmack’s reach.
Union Pacific, which the cargo owners concede was a mere delivering
carrier that did not have to issue its own Carmack bill of lading, was
also not a receiving rail carrier under Carmack. Because the Ninth
Circuit ignored Carmack’s “receivel[d] . . . for transportation” limitation,
it reached the wrong conclusion. Its conclusion is also an awkward fit
with Carmack’s venue provisions, which presume that the receiving car-
rier obtains the property in a judicial district within the United States.
If “K” Line were a receiving carrier in a case with a “point of origin”
in China, there would be no place under Carmack to sue “K” Line, since
China is not within a judicial district “of the United States or in a State
Court.” §11706(d)(1). Pp. 100-106.

(2) Carmack’s statutory history supports this conclusion. None of
its legislative versions—the original 1906 statute or the amended 1915,
1978, or 1995 ones—have applied to the inland domestic rail segment of
an import shipment from overseas under a through bill. Pp. 106-108.

(3) This interpretation also attains the most consistency between
Carmack and COGSA. Applying Carmack to the inland segment of an
international carriage originating overseas under a through bill would
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undermine Carmack’s purposes, which are premised on the view that a
shipment has a single bill of lading and any damage is the responsibility
of both receiving and delivering carriers. Under the Ninth Circuit’s
interpretation, there might be no venue in which to sue the receiving
carrier. That interpretation would also undermine COGSA and inter-
national, container-based multimodal transport: COGSA’s liability and
venue rules would apply when cargo is damaged at sea and Carmack’s
rules almost always would apply when the damage occurs on land.
Moreover, applying Carmack to international import shipping transport
would undermine COGSA’s purpose “to facilitate efficient contracting in
contracts for carriage by sea.” Kirby, supra, at 29. The cargo owners’
contrary policy arguments are unavailing. Pp. 108-111.

557 F. 3d 985, reversed and remanded.

KENNEDY, J., delivered the opinion of the Court, in which ROBERTS,
C. J., and ScALIA, THOMAS, BREYER, and ALITO, JJ., joined. SOTOMAYOR,
J., filed a dissenting opinion, in which STEVENS and GINSBURG, JJ., joined,
post, p. 112.

J. Scott Ballenger argued the cause for petitioners in both
cases. On the briefs in No. 08-1553 were Kathleen M. Sulli-
van, Daniel H. Bromberg, John P. Meade, and Alan Naka-
zawa. With Mr. Ballenger on the briefs in No. 08-1554
were Maureen E. Mahoney, Lori Alvino McGill, J. Michael
Hemmer, and Leslie McMurray.

Anthony A. Yang argued the cause for the United States
as amicus curiae urging reversal. With him on the brief
were Solicitor General Kagan, Assistant Attorney General
West, Deputy Solicitor General Kneedler, and Michael Jay
Singer.

David C. Frederick argued the cause for respondents in
both cases. With him on the brief were Brendan J. Crim-
mins, Dennis A. Cammarano, and Erin Glenn Busby.T

TBriefs of amici curiae urging reversal in both cases were filed for the
Association of American Railroads by Daniel Saphire; for the Interna-
tional Group of Protection and Indemnity Clubs et al. by Chester Douglas
Hooper and William P. Byrne; and for the World Shipping Council by
Marc J. Fink and John W. Butler.

David T. Maloof filed a brief in both cases for the Transportation &
Logistics Council, Inc., et al. as amici curiae.
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JUSTICE KENNEDY delivered the opinion of the Court.

These cases concern through bills of lading covering cargo
for the entire course of shipment, beginning in a foreign,
overseas country and continuing to a final, inland destination
in the United States. The voyage here included ocean tran-
sit followed by transfer to a rail carrier in this country. The
Court addressed similar factual circumstances in Norfolk
Southern R. Co. v. James N. Kirby, Pty Ltd., 543 U.S. 14
(2004). In that case the terms of a through bill were con-
trolled by federal maritime law and by a federal statute
known as the Carriage of Goods by Sea Act (COGSA), note
following 46 U. S. C. §30701. Kirby held that bill of lading
provisions permissible under COGSA can be invoked by a
domestic rail carrier, despite contrary state law.

The instant cases present a question neither raised nor
addressed in Kirby. It is whether the terms of a through
bill of lading issued abroad by an ocean carrier can apply to
the domestic part of the import’s journey by a rail carrier,
despite prohibitions or limitations in another federal statute.
That statute is known as the Carmack Amendment and it
governs the terms of bills of lading issued by domestic rail
carriers. 49 U. S. C. §11706(a).

I

Respondents Regal-Beloit Corporation, Victory Fire-
works, Inc., PICC Property & Casualty Company Ltd., and
Royal & Sun Alliance Insurance Company Ltd. are cargo
owners or insurance firms that paid losses to cargo owners
and succeeded to their rights, all referred to as “cargo own-
ers.” To ship their goods from China to inland destinations
in the Midwestern United States, the cargo owners delivered
the goods in China to petitioners in No. 08-1553, Kawasaki
Kisen Kaisha Ltd., and its agent “K” Line America, Inc.,
both referred to as “K” Line. All agree the relevant con-
tract terms governing the shipment are contained in four


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


94 KAWASAKI KISEN KAISHA LTD. ». REGAL-BELOIT CORP.

Opinion of the Court

through bills of lading “K” Line issued to the cargo owners.
The bills of lading covered the entire course of shipment.

The bills required “K” Line to arrange delivery of the
goods from China to their final destinations in the United
States, by any mode of transportation of “K” Line’s choosing.
A bill of lading “records that a carrier has received goods
from the party that wishes to ship them, states the terms of
carriage, and serves as evidence of the contract for carriage.”
Kirby, 543 U.S., at 18-19. A through bill of lading covers
both the ocean and inland portions of the transport in a sin-
gle document. Id., at 25-26.

“K” Line’s through bills contain five relevant provisions.
First, they include a so-called “Himalaya Clause,” which ex-
tends the bills’ defenses and limitations on liability to parties
that sign subcontracts to perform services contemplated by
the bills. See id., at 20, and n. 2. Second, the bills permit
“K” Line “to sub-contract on any terms whatsoever” for
the completion of the journey. App. 145. Third, the bills
provide that COGSA’s terms govern the entire journey.
Fourth, the bills require that any dispute will be governed
by Japanese law. Fifth, the bills state that any action relat-
ing to the carriage must be brought in “Tokyo District Court
indJapan.” Id., at 144. The forum-selection provision in the
last clause gives rise to the dispute here.

“K” Line, pursuant to the bills of lading, arranged for
the entire journey. It subcontracted with petitioner in
No. 08-1554, Union Pacific Railroad Company, for rail ship-
ment in the United States. The goods were to be shipped
in a “K” Line vessel to a port in Long Beach, California,
and then transferred to Union Pacific for rail carriage to the
final destinations.

In March and April 2005, the cargo owners brought four
different container shipments to “K” Line vessels in Chinese
ports. All parties seem to assume that “K” Line safely
transported the cargo across the Pacific Ocean to California.
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The containers were then loaded onto a Union Pacific train
and that train, or some other train operated by Union Pa-
cific, derailed in Tyrone, Oklahoma, allegedly destroying
the cargo.

The cargo owners filed four separate lawsuits in the Supe-
rior Court of California, County of Los Angeles. The suits
named “K” Line and Union Pacific as defendants. Union Pa-
cific removed the suits to the United States District Court
for the Central District of California. Union Pacific and “K”
Line then moved to dismiss based on the parties’ Tokyo
forum-selection clause. The District Court granted the mo-
tion to dismiss. It decided that the forum-selection clause
was reasonable and applied to Union Pacific pursuant to the
Himalaya Clause in “K” Line’s bills of lading. 462 F. Supp.
2d 1098, 1102-1103 (2006).

The United States Court of Appeals for the Ninth Circuit
reversed and remanded. 557 F. 3d 985 (2009). The court
concluded that the Carmack Amendment applied to the in-
land portion of an international shipment under a through
bill of lading and thus trumped the parties’ forum-selection
clause. Id., at 994-995. The court noted that this view was
consistent with the position taken by the Court of Appeals
for the Second Circuit, see id., at 994 (citing Sompo Japan
Ins. Co. of Am. v. Union Pacific R. Co., 456 F. 3d 54 (2006)),
but inconsistent with the views of the Courts of Appeals for
the Fourth, Sixth, Seventh, and Eleventh Circuits, see 557
F. 3d, at 994 (citing Shao v. Link Cargo (Taiwan) Ltd., 986
F. 2d 700 (CA4 1993); American Road Serv. Co. v. Consoli-
dated Rail Corporation, 348 F. 3d 565 (CA6 2003); Capitol
Converting Equip., Inc. v. LEP Transp., Inc., 965 F. 2d 391
(CA7 1992); Altadis USA, Inc., ex rel. Fireman’s Fund Ins.
Co. v. Sea Star Line, LLC, 458 F. 3d 1288 (CA11 2006)). This
Court granted certiorari to address whether Carmack ap-
plies to the inland segment of an overseas import shipment
under a through bill of lading. 558 U. S. 969 (2009).
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II
A

Before turning to Carmack, a brief description of COGSA
is in order; for “K” Line’s and Union Pacific’s primary con-
tention is that COGSA, not Carmack, controls. COGSA
governs the terms of bills of lading issued by ocean carriers
engaged in foreign trade. 49 Stat. 1207, as amended, note
following 46 U. S. C. §30701, p. 1178. It requires each car-
rier to issue to the cargo owner a bill that contains certain
terms. §§3(3)—(8), at 1178-1179. Although COGSA im-
poses some limitations on the parties’ authority to adjust lia-
bility, it does not limit the parties’ ability to adopt forum-
selection clauses. See Vimar Seguros y Reaseguros, S. A. v.
M/V Sky Reefer, 515 U. S. 528, 537-539 (1995). By its terms,
COGSA only applies to shipments from United States ports
to ports of foreign countries and vice versa. §§1(e), 13, at
1178, 1180. The statute, however, allows parties “the option
of extending [certain COGSA terms] by contract” to cover
“the entire period in which [the goods] would be under [a
carrier’s] responsibility, including [a] period of . . . inland
transport.” Kirby, 543 U.S., at 29 (citing COGSA §7, at
1180). Ocean carriers, which often must issue COGSA bills
of lading, are regulated by the Federal Maritime Commission
(Maritime Commission), which is responsible for oversight
over “common carriage of goods by water in . . . foreign com-
merce.” 46 U.S. C. §40101(1).

B

The next statute to consider is the Carmack Amendment,
§7, 34 Stat. 595, which governs the terms of bills of lading
issued by domestic rail carriers. Carmack was first enacted
in 1906 as an amendment to the Interstate Commerce Act,
24 Stat. 379. The Carmack Amendment has been altered
and recodified over the last century. It now provides, in rel-
evant part, as follows:
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“(a) A rail carrier providing transportation or service
subject to the jurisdiction of the [Surface Transporta-
tion Board (STB)] under this part shall issue a receipt
or bill of lading for property it receives for transporta-
tion under this part. That rail carrier and any other
carrier that delivers the property and is providing trans-
portation or service subject to the jurisdiction of the
[STB] under this part are liable to the person entitled to
recover under the receipt or bill of lading. The liability
imposed under this subsection is for the actual loss or
injury to the property caused by—

“(1) the receiving rail carrier;,

“(2) the delivering rail carrier; or

“(3) another rail carrier over whose line or route the
property is transported in the United States or from
a place in the United States to a place in an adjacent
foreign country when transported under a through bill
of lading.

“Failure to issue a receipt or bill of lading does not affect
the liability of a rail carrier.” 49 U.S. C. §11706; see
also §14706(a) (motor carriers).

The Carmack Amendment thus requires a rail carrier that
“receives [property] for transportation under this part” to
issue a bill of lading. §11706(a). The provision “this part”
refers to is the STB’s jurisdiction over rail transportation
within the United States. See §10501 (2006 ed. and Supp.
II). The STB is the successor to the Interstate Commerce
Commission. The STB has “exclusive” jurisdiction to regu-
late “transportation by rail carrier[s]” between places in the
United States as well as between a place in “the United
States and a place in a foreign country.” §§10501(a)(1),
@)@2)(F), (b) (2006 ed.). Regulated rail carriers must pro-
vide transportation subject to STB rail carrier jurisdiction
“on reasonable request,” §11101(a), at reasonable rates,
§§10702, 10707(b), 11101(a), (e).
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In cases where it applies, Carmack imposes upon “receiv-
ing rail carrier[s]” and “delivering rail carrier[s]” liability for
damage caused during the rail route under the bill of lading,
regardless of which carrier caused the damage. §11706(a).
Carmack’s purpose is to relieve cargo owners “of the burden
of searching out a particular negligent carrier from among
the often numerous carriers handling an interstate shipment
of goods.” Reider v. Thompson, 339 U.S. 113, 119 (1950).
To help achieve this goal, Carmack constrains carriers’ abil-
ity to limit liability by contract. §11706(c).

Carmack also limits the parties’ ability to choose the venue
of their suit:

“@d)(1) A civil action under this section may be
brought in a district court of the United States or in a
State court.

“(2)(A) A civil action under this section may only be
brought—

“(i) against the originating rail carrier, in the ju-
dicial district in which the point of origin is located;

“(ii) against the delivering rail carrier, in the
judicial district in which the principal place of
business of the person bringing the action is lo-
cated if the delivering carrier operates a rail-
road or a route through such judicial district, or in
the judicial district in which the point of destination
is located; and

“(iii) against the carrier alleged to have caused
the loss or damage, in the judicial district in which
such loss or damage is alleged to have occurred.”
§11706.

For purposes of these cases, it can be assumed that if Car-
mack’s terms apply to the bills of lading here, the cargo own-
ers would have a substantial argument that the Tokyo
forum-selection clause in the bills is pre-empted by Car-
mack’s venue provisions. The parties argue about whether
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they may contract out of Carmack’s venue provisions and
other requirements, see §§10502, 10709; but in light of the
disposition and ruling to follow, those matters need not be
discussed or further explored.

II1

In Kirby, an ocean shipping company issued a through bill
of lading, agreeing to deliver cargo from Australia to Ala-
bama. Like the through bills in the present cases, the Kirby
bill extended COGSA’s terms to the inland segment under a
Himalaya Clause. There, as here, the property was dam-
aged by a domestic rail carrier during the inland rail portion.
543 U. S., at 19-20.

Kirby held that the through bill’'s terms governed under
federal maritime law, notwithstanding contrary state laws.
Id., at 23-27. Kirby explained that “so long as a bill of lad-
ing requires substantial carriage of goods by sea, its purpose
is to effectuate maritime commerce.” Id., at 27. The Court
added that “[a]pplying state law to cases like this one would
undermine the uniformity of general maritime law.” Id.,
at 28. “Confusion and inefficiency will inevitably result if
more than one body of law governs a given contract’s mean-
ing.” Id., at 29. The Court noted that its conclusion “re-
inforce[d] the liability regime Congress established in
COGSA,” and explained that COGSA allows parties to ex-
tend its terms to an inland portion of a journey under a
through bill of lading. Ibid. Finally, the Court concluded
that a contrary holding would defeat “the apparent purpose
of COGSA, to facilitate efficient contracting in contracts for
carriage by sea.” Ibid.

Much of what the Court said in Kirby applies to the pres-
ent cases. “K” Line issued the through bills under COGSA,
in maritime commerce. Congress considered such interna-
tional through bills and decided to permit parties to extend
COGSA’s terms to the inland domestic segment of the jour-
ney. The cargo owners and “K” Line did exactly that in
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these cases, agreeing in the through bills to require that any
suit be brought in Tokyo.
Iv

The cargo owners argue that the Carmack Amendment,
which has its own venue provisions and was not discussed in
Kirby, requires a different result. In particular they argue
that Carmack applies to the domestic inland segment of the
carriage here, so the Tokyo forum-selection clause is inappli-
cable. For the reasons set forth below, this contention must
be rejected. Instructed by the text, history, and purposes
of Carmack, the Court now holds that the amendment does
not apply to a shipment originating overseas under a single
through bill of lading. As in Kirby, the terms of the bill
govern the parties’ rights.

A

The text of the statute charts the analytic course. Car-
mack divides the realm of rail carriers into three parts:
(1) receiving rail carriers; (2) delivering rail carriers; and
(3) connecting rail carriers. A “receiving rail carrier” is one
that “provid[es] transportation or service . . . for property it
receives for transportation under this part.” §11706(a); see
§11706(a)(1). The provision “this part” refers to is the
STB’s jurisdiction over rail transportation within the United
States. See §10501. A “delivering rail carrier” “delivers
the property and is providing transportation or service sub-
ject to the jurisdiction of the [STB] under this part.”
§11706(a); see §11706(a)(2). A connecting rail carrier is “an-
other rail carrier over whose line or route the property is
transported in the United States or from a place in the
United States to a place in an adjacent foreign country when
transported under a through bill of lading.” §11706(a)(3).

A rail carrier’s obligation to issue a Carmack-compliant
bill of lading is determined by Carmack’s first sentence:

“A rail carrier providing transportation or service
subject to the jurisdiction of the [STB] under this part
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shall issue a receipt or bill of lading for property it re-
ceives for transportation under this part.” §11706(a).

This critical first sentence requires a Carmack-compliant bill
of lading if two conditions are satisfied. First, the rail car-
rier must “provid[e] transportation or service subject to the
jurisdiction of the [STB].” Second, that carrier must “re-
ceivle]” the property “for transportation under this part,”
where “this part” is the STB’s jurisdiction over domestic rail
transport. Carmack thus requires the receiving rail car-
rier—but not the delivering or connecting rail carrier—to
issue a bill of lading. As explained below, ascertaining the
shipment’s point of origin is critical to deciding whether the
shipment includes a receiving rail carrier.

The conclusion that Carmack’s bill of lading requirement
only applies to the receiving rail carrier is dictated by the
text and is consistent with this Court’s precedent. See
St. Louis, I. M. & S. R. Co. v. Starbird, 243 U. S. 592, 604
(1917) (explaining that Carmack “requires the receiving car-
rier to issue a through bill of lading”). A receiving rail car-
rier is the initial carrier, which “receives” the property for
domestic rail transportation at the journey’s point of origin.
§11706(a). If Carmack’s bill of lading requirement did not
refer to the initial carrier, but rather to any rail carrier that
in the colloquial sense “received” the property from another
carrier, then every carrier during the shipment would have
to issue its own separate bill. This would be altogether
contrary to Carmack’s purpose of making the receiving and
delivering carriers liable under a single, initial bill of lading
for damage caused by any carrier within a single course of
shipment.

This Court’s decision in Mexican Light & Power Co. v.
Texas Mexican R. Co., 331 U. S. 731 (1947), supports the con-
clusion that only the receiving rail carrier must issue a Car-
mack bill of lading. There, a subsequent rail carrier in an
export shipment from the United States to Mexico issued its
own separate bill of lading at the U. S.-Mexico border. The
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second bill differed from the through bill issued by the “ini-
tial carrier,” id., at 733, (that is, the receiving carrier) at the
inland point of origin. The Court held that Carmack, far
from requiring nonreceiving carriers to issue their separate
bills of lading, makes any subsequent bill “void” unless the
“so-called second bill of lading represents the initiation of a
new shipment.” Id., at 734.

The Court’s decision in Reider, 339 U. S. 113, is not to the
contrary. That case involved goods originating in Argen-
tina, bound for an inland location in the United States. The
Court in Reider determined that because there was no
through bill of lading, the original journey from Argentina
terminated at the port of New Orleans. Thus, the first rail
carrier in the United States was the receiving rail carrier
and had to issue a Carmack bill of lading. Id., at 117. And
because that carrier had to issue a separate bill of lading, it
was not liable for damage done during the ocean-based por-
tion of the shipment. Id., at 118-119. Notably, neither
Mexican Light nor Reider addressed the situation in the
present cases, where the shipment originates overseas under
a through bill of lading. And, for this reason, neither case
discussed COGSA.

The Carmack Amendment’s second sentence establishes
when Carmack liability applies:

“[The receiving rail carrier referred to in the first sen-
tence] and any other carrier that delivers the property
and is providing transportation or service subject to the
jurisdiction of the [STB] under this part are liable to the
person entitled to recover under the receipt or bill of
lading.” §11706(a).

Thus, the receiving and delivering rail carriers are subject
to liability only when damage is done to this “property,” that
is to say, to property for which Carmack’s first sentence re-
quires the receiving rail carrier to issue a bill of lading.
Ibid. Put another way, Carmack applies only to transport
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of property for which Carmack requires a receiving carrier
to issue a bill of lading, regardless of whether that carrier
erroneously fails to issue such a bill. See ibid. (“Failure to
issue a receipt or bill of lading does not affect the liability of
a rail carrier”). The language in some of the Courts of Ap-
peals’ decisions, which were rejected by the Court of Ap-
peals in the opinion now under review, could be read to imply
that Carmack applies only if a rail carrier actually issued
a separate domestic bill of lading. See, e.g., Altadis, 458
F. 3d, at 1291-1294; American Road, 348 F. 3d, at 568; Shao,
986 F. 2d, at 703; Capitol Converting, 965 F. 2d, at 394. This
may have led to some confusion. The decisive question is
not whether the rail carrier in fact issued a Carmack bill but
rather whether that carrier was required to issue a bill by
Carmack’s first sentence.

The above principles establish that for Carmack’s provi-
sions to apply the journey must begin with a receiving rail
carrier, which would have to issue a Carmack-compliant bill
of lading. It follows that Carmack does not apply if the
property is received at an overseas location under a through
bill that covers the transport into an inland location in the
United States. In such a case, there is no receiving rail car-
rier that “receives” the property “for [domestic rail] trans-
portation,” §11706(a), and thus no carrier that must issue a
Carmack-compliant bill of lading. The initial carrier in that
instance receives the property at the shipment’s point of ori-
gin for overseas multimodal import transport, not for domes-
tic rail transport. (Today’s decision need not address the
instance where goods are received at a point in the United
States for export. Nor is it necessary to decide if Carmack
applies to goods initially received in Canada or Mexico, for
import into the United States. See infra, at 107.)

The present cases illustrate the operation of these princi-
ples. Carmack did not require “K” Line to issue bills of lad-
ing because “K” Line was not a receiving rail carrier. “K”
Line obtained the cargo in China for overseas transport
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across an ocean and then to inland destinations in the United
States. “K” Line shipped this property under COGSA-
authorized through bills of lading. See supra, at 94-95.
That “K” Line chose to use rail transport to complete one
segment of the journey under these “essentially maritime”
contracts, Kirby, 543 U.S., at 24, does not put “K” Line
within Carmack’s reach and thus does not require it to issue
Carmack bills of lading.

As for Union Pacific, it was also not a receiving rail carrier
under Carmack. The cargo owners conceded at oral argu-
ment that, even under their theory, Union Pacific was a mere
delivering carrier, which did not have to issue its own Car-
mack bill of lading. See Tr. of Oral Arg. 29, 39. This was
a necessary concession. A carrier does not become a receiv-
ing carrier simply by accepting goods for further transport
from another carrier in the middle of an international ship-
ment under a through bill. After all, Union Pacific was
not the “initial carrier” for the carriage. Mexican Light,
331 U. S,, at 733.

If a carrier like Union Pacific, which acts as a connecting
or delivering carrier during an international through ship-
ment, was, counterintuitively, a receiving carrier under
Carmack, this would in effect outlaw through shipments
under a single bill of lading. This is because a carriage like
the one in the present case would require two bills of lading:
one that the overseas carrier (here, “K” Line) issues to the
cargo owners under COGSA, and a second one that the first
domestic rail carrier (here, Union Pacific) issues to the over-
seas carrier under Carmack. Kirby noted “the popularity
of ‘through’ bills of lading, in which cargo owners can
contract for transportation across oceans and to inland desti-
nations in a single transaction.” 543 U. S., at 25-26. The
Court sees no reason to read COGSA and Carmack to outlaw
this efficient mode of international shipping by requiring
these journeys to have multiple bills of lading. In addition,
if Union Pacific had to issue a Carmack bill of lading to “K”
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Line, it is unclear whether the cargo owners (the parties
Carmack is designed to protect) would be able to sue under
the terms governing that bill, especially in light of their
different through bill with “K” Line. These difficulties are
reason enough to reject this novel interpretation of Car-
mack, which was neither urged by any party nor adopted
by any authority that has been called to this Court’s
attention.

This would be a quite different case if, as in Reider, the
bills of lading for the overseas transport ended at this coun-
try’s ports and the cargo owners then contracted with Union
Pacific to complete a new journey to an inland destination in
the United States. Under those circumstances, Union Pa-
cific would have been the receiving rail carrier and would
have been required to issue a separate Carmack-compliant
bill of lading to the cargo owners. See Reider, 339 U. S,
at 117 (“If the various parties dealing with this shipment
separated the carriage into distinct portions by their con-
tracts, it is not for courts judicially to meld the portions into
something they are not”).

The Court of Appeals interpreted Carmack as applying to
any domestic rail segment of an overseas shipment, regard-
less of whether Carmack required a bill of lading. The court
rested on the assumption that the “[STB]’s jurisdiction . . .
is coextensive with Carmack’s coverage.” 557 F. 3d, at 992.
Yet, as explained above, Carmack applies only to shipments
for which Carmack requires a bill of lading; that is to say, to
shipments that start with a carrier that is both subject to
the STB’s jurisdiction and “receives [the property] for [do-
mestic rail] transportation.” The Court of Appeals ignored
this “receive[d] . . . for transportation” limitation and so
reached the wrong conclusion. See, e. g., Reiter v. Sonotone
Corp., 442 U. S. 330, 339 (1979) (courts are “obliged to give
effect, if possible, to every word Congress used”).

The Court of Appeals’ conclusion is also an awkward fit
with Carmack’s venue provisions. Under Carmack, a suit
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against the “originating” (that is, receiving) rail carrier that
has not actually caused the damage to the goods “may only
be brought . . . in the judicial district in which the point
of origin is located.” §§11706(d)(2)(A), (A)(i). Suit against
either a delivering carrier or any carrier that caused the
damage, by contrast, may be brought in various other dis-
tricts. See §§11706(d)(2)(B), (C). “[Jludicial district” re-
fers to “district court of the United States or in a State
Court.” §11706(d)(1). Carmack’s venue provisions pre-
sume that the receiving carrier obtains the property in a
judicial district within the United States. Here, the jour-
ney’s “point of origin” was China, so Carmack’s venue provi-
sions reinforce the interpretation that Carmack does not
apply to this carriage.

Indeed, if “K” Line were a receiving carrier in a case
where the journey’s “point of origin” was China, there would
be no place under Carmack to sue “K” Line, since China is
not within a judicial district “of the United States or in a
State court.” Ibid. Carmack’s original premise is that the
receiving carrier is liable for damage caused by the other
carriers in the delivery chain. This premise would be de-
feated if there were no venue in which to sue the receiving
rail carrier, as opposed to suing a different carrier under one
of Carmack’s other venue provisions and then naming the
receiving carrier as a codefendant. The far more likely con-
clusion is that “K” Line is not a receiving rail carrier at all
under Carmack, and thus Carmack, including its venue pro-
visions, does not apply to property shipped under “K” Line’s
through bills. True, if the sole question were one of venue,
suit could still be brought against the carrier that caused the
damage or the delivering carrier. But the issue need not be
explored here, for, as the Court holds, Carmack is inapplica-
ble in these cases.

B

Carmack’s statutory history supports the conclusion that
it does not apply to a shipment originating overseas under a
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through bill. None of Carmack’s legislative versions have
applied to the inland domestic rail segment of an import ship-
ment from overseas under a through bill.

Congress enacted Carmack in 1906, as an amendment to
the Interstate Commerce Act. At that time, the amend-
ment’s provisions applied only to “property for transporta-
tion from a point in one State to a point in another State.”
§7, 34 Stat. 595. Congress amended Carmack in 1915, §1,
38 Stat. 1197, and the relevant language remained unchanged
until Carmack was recodified in 1978. Under the pre-1978
language, Carmack’s bill of lading provisions applied not only
to wholly domestic rail transport but also to cargo “re-
ceive[d] . .. for transportation” “from any point in the United
States to a point in an adjacent foreign country.” 49 U. S. C.
§20(11) (1976 ed.).

Even if there could be some argument that the Carmack
Amendment before 1978 applied to imports from Canada and
Mexico because the phrase “from . . . to” could also mean
“between,” cf. Reider, supra, at 118 (explicitly not deciding
this issue), the Court is unaware of any authority holding
that the Carmack Amendment before 1978 applied to cargo
originating from nonadjacent overseas countries under a
through bill. See, e. g., In re The Cummins Amendment, 33
L. C. C. 682, 693 (1915); Brief for Respondents 8 (effectively
conceding this point).

In 1978, Congress adopted the Carmack Amendment in
largely its current form. §1, 92 Stat. 1337. Congress in the
statute itself stated that it was recodifying Carmack and in-
structed that this recodification “may not be construed as
making a substantive change in the la[w].” §3(a), id., at
1466; see Burlington Northern R. Co. v. Oklahoma Tax
Comm’n, 481 U. S. 454, 457, n. 1 (1987). By interpreting the
current version of the Carmack Amendment to cover cargo
originating overseas, the Court of Appeals disregarded this
direction and dramatically expanded Carmack’s scope be-
yond its historical coverage.
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Finally, in 1995, Congress reenacted Carmack. But that
reenactment evidenced no intent to affect the substantive
change that the Court of Appeals’ decision would entail. See
§102(a), 109 Stat. 847-849. There is no claim that the 1995
statute altered Carmack’s text in any manner relevant here,
as that reenactment merely indented subsections of Carmack
for readability. Cf. United States v. O’Brien, 560 U. S. 218,
233-234 (2010) (“[Clurrent legislative drafting guidelines . ..
advise drafters to break lengthy statutory provisions into
separate subsections that can be read more easily”).

C

Where the text permits, congressional enactments should
be construed to be consistent with one another. And the
interpretation of Carmack the Court now adopts attains the
most consistency between Carmack and COGSA. First,
applying Carmack to the inland segment of an international
carriage originating overseas under a through bill would un-
dermine Carmack’s purposes. Carmack is premised on the
view that the shipment has a single bill of lading and any
damage during the journey is the responsibility of both the
receiving and the delivering carrier. See supra, at 98. Yet,
under the Court of Appeals’ interpretation of Carmack,
there would often be no venue in which to sue the receiving
carrier. See supra, at 106.

Applying two different bill of lading regimes to the same
through shipment would undermine COGSA and interna-
tional, container-based multimodal transport. As Kirby ex-
plained, “[t]he international transportation industry ‘clearly
has moved into a new era—the age of multimodalism, door-
to-door transport based on efficient use of all available modes
of transportation by air, water, and land.”” 543 U. S., at 25
(quoting 1 T. Schoenbaum, Admiralty and Maritime Law 589
(4th ed. 2004)). If Carmack applied to an inland segment of
a shipment from overseas under a through bill, then one set
of liability and venue rules would apply when cargo is dam-
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aged at sea (COGSA) and another almost always would apply
when the damage occurs on land (Carmack). Rather than
making claims by cargo owners easier to resolve, a court
would have to decide where the damage occurred to deter-
mine which law applied. As a practical matter, this require-
ment often could not be met; for damage to the content of
containers can occur when the contents are damaged by
rough handling, seepage, or theft, at some unknown point.
See H. Kindred & M. Brooks, Multimodal Transport Rules
143 (1997). Indeed, adopting the Court of Appeals’ ap-
proach would seem to require rail carriers to open containers
at the port to check if damage has been done during the
sea voyage. This disruption would undermine international
container-based transport. The Court will not read Con-
gress’ nonsubstantive recodification of Carmack in 1978 to
create such a drastic sea change in practice in this area.
Applying Carmack’s provisions to international import
shipping transport would also undermine the “purpose of
COGSA, to facilitate efficient contracting in contracts for
carriage by sea.” Kirby, supra, at 29. These cases provide
an apt illustration. The sophisticated cargo owners here
agreed to maritime bills of lading that applied to the inland
segment through the Himalaya Clause and authorized “K”
Line to subcontract for that inland segment “on any terms
whatsoever.” The cargo owners thus made the decision to
select “K” Line as a single company for their through trans-
portation needs, rather than contracting for rail services
themselves. The through bills provided the liability and
venue rules for the foreseeable event that the cargo was
damaged during carriage. Indeed, the cargo owners ob-
tained separate insurance to protect against any excess loss.
The forum-selection clause the parties agreed upon is “an
indispensable element in international trade, commerce, and
contracting” because it allows parties to “agre[e] in advance
on a forum acceptable” to them. The Bremen v. Zapata
Off-Shore Co., 407 U.S. 1, 13-14 (1972). A clause of this
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kind is enforced unless it imposes a venue “so gravely diffi-
cult and inconvenient that [the plaintiff] will for all practical
purposes be deprived of his day in court.” Id., at 18. The
parties sensibly agreed that because their bills were gov-
erned by Japanese law, Tokyo would be the best venue for
any suit relating to the cargo.

The cargo owners’ contrary policy arguments are unavail-
ing. They assert that if Carmack does not apply, the inland
segment of international shipments will be “unregulated.”
Brief for Respondents 2, 21, 24, 64, 91. First, any specula-
tion that not applying Carmack to inland segments of over-
seas shipments will cause severe problems is refuted by the
fact that Carmack even arguably did not govern the inland
portion of such shipments from its enactment in 1906 until
its nonsubstantive recodification in 1978. See supra, at 107.
It is true that if the cargo owners’ position were to prevail,
the terms of through bills of lading made in maritime com-
merce would be more restricted in some circumstances.
But that does not mean that the Court’s holding leaves the
field unregulated. Ocean-based through bills are governed
by COGSA, and ocean vessels like those operated by “K”
Line are overseen by the Maritime Commission. Supra, at
96. Rail carriers like Union Pacific, furthermore, remain
subject to the STB’s regulation to the extent they operate
within the United States. See supra, at 105. It is notable
that although the STB has jurisdiction to regulate the rates
of such carriers, even when the carriage is not governed by
the Carmack Amendment, the STB has exercised its author-
ity to exempt from certain regulations service provided by
a rail carrier “as part of a continuous intermodal freight
movement,” 49 CFR §1090.2 (2009), like the journey at issue
in these cases, see 1bid. (exercising the STB’s deregulation
authority under 49 U. S. C. § 10502(f)).

Finally, the cargo owners miss the mark in relying on the
recent United Nations Convention on Contracts for the In-
ternational Carriage of Goods Wholly or Partly by Sea,
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which has yet to be “ratified by the President with the advice
and consent of the Senate.” Brief for United States as Ami-
cus Curiae 11. These so-called “Rotterdam Rules” would
explicitly allow the inland leg of an international shipment
to be governed by a different legal regime than the ocean
leg, under some circumstances. See G. A. Res. 63/122, art.
26, U. N. Doc. A/RES/63/122 (Dec. 11, 2008). Nothing in the
Rotterdam Rules, however, requires every country to man-
date a different regime to govern the inland rail leg of an
international through shipment; and, as explained above,
Congress, by enacting COGSA, has opted for allowing ship-
ments governed by a single through bill. And if the objec-
tion is that today’s decision will undermine the results of
these international negotiations in some way, that concern is
met by the fact that the United States Government has
urged the result the Court adopts today. See Brief for
United States as Amicus Curiae 13-29.

Congress has decided to allow parties engaged in interna-
tional maritime commerce to structure their contracts, to a
large extent, as they see fit. It has not imposed Carmack’s
regime, textually and historically limited to the carriage of
goods received for domestic rail transport, onto what are “es-
sentially maritime” contracts. Kirby, 543 U. S., at 24.

v

“K” Line received the goods in China, under through bills
for shipment into the United States. “K” Line was thus not
a receiving rail carrier under Carmack and was not required
to issue bills of lading under that amendment. Union Pacific
is also not a receiving carrier for this carriage and was
thus not required to issue Carmack-compliant bills. Be-
cause the journey included no receiving rail carrier that had
to issue bills of lading under Carmack, Carmack does not
apply. The parties’ agreement to litigate these cases in
Tokyo is binding. The cargo owners must abide by the con-
tracts they made.
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SOTOMAYOR, J., dissenting

* * *

The judgment of the Court of Appeals for the Ninth Cir-
cuit is reversed, and the cases are remanded for further pro-
ceedings consistent with this opinion.

It is so ordered.

JUSTICE SOTOMAYOR, with whom JUSTICE STEVENS and
JUSTICE GINSBURG join, dissenting.

In my view, the Carmack Amendment to the Interstate
Commerce Act (ICA or Act), §7, 34 Stat. 595, plainly applies
to the inland leg of a multimodal shipment traveling on an
international through bill of lading. Unless they have per-
missibly contracted around Carmack’s requirements, rail
carriers in the United States such as petitioner Union Pacific
are subject to those requirements, even though ocean carri-
ers such as petitioner “K” Line are not. To avoid this sim-
ple conclusion, the Court contorts the statute and our cases,
misreads the statutory history, and ascribes to Congress a
series of policy choices that Congress manifestly did not
make. Because I believe Carmack provides the default legal
regime for rail transportation of cargo within the United
States, regardless of whether the shipment originated
abroad, I would reach the second question presented:
whether Union Pacific was free to opt out of Carmack under
49 U. S. C. §10709, or whether Union Pacific first had to offer
“K” Line, its contractual counterparty, Carmack-compliant
terms under § 10502. As to that question, I would hold that
opt-out under §10709 was not available and would remand
to the District Court to consider in the first instance whether
Union Pacific satisfied its obligations under §10502. For
these reasons, I respectfully dissent.

I

The Court’s interpretation of Carmack’s scope is wrong as
a matter of text, history, and policy.
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A
1

I begin with the statute’s text. Two provisions guide my
conclusion that Carmack provides the default legal regime
for the inland leg of a multimodal shipment traveling on an
international through bill of lading: § 11706(a), which outlines
the basic requirements for liability under Carmack, and
§10501(a), which defines the jurisdiction of the Surface
Transportation Board (STB or Board), the successor to the
Interstate Commerce Commission (ICC), see ante, at 97.
Section 11706(a) states as follows:

“A rail carrier providing transportation or service
subject to the jurisdiction of the Board under this part
shall issue a receipt or bill of lading for property it re-
ceives for transportation under this part. That rail car-
rier and any other carrier that delivers the property and
is providing transportation or service subject to the ju-
risdiction of the Board under this part are liable to the
person entitled to recover under the receipt or bill of
lading. The liability imposed under this subsection is
for the actual loss or injury to the property caused by—

“(1) the receiving rail carrier;,

“(2) the delivering rail carrier; or

“(3) another rail carrier over whose line or route the

property is transported in the United States or from a
place in the United States to a place in an adjacent for-
eign country when transported under a through bill of
lading.
“Failure to issue a receipt or bill of lading does not affect
the liability of a rail carrier. A delivering rail carrier
is deemed to be the rail carrier performing the line-haul
transportation nearest the destination but does not in-
clude a rail carrier providing only a switching service at
the destination.”
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With respect to the Board’s jurisdiction, §10501(a) provides
as follows:

“(1) Subject to this chapter, the Board has jurisdic-
tion over transportation by rail carrier that is—

“(A) only by railroad; or

“(B) by railroad and water, when the transportation
is under common control, management, or arrangement
for a continuous carriage or shipment.

“(2) Jurisdiction under paragraph (1) applies only to
transportation in the United States between a place in—

“(A) a State and a place in the same or another State
as part of the interstate rail network;

“(E) the United States and another place in the
United States through a foreign country; or

“(F') the United States and a place in a foreign
country.”

“A simple, straight-forward reading of [these provisions]
practically compels the conclusion that the Carmack Amend-
ment applies in a typical multimodal carriage case with
inland damage.” Sturley, Maritime Cases About Train
Wrecks: Applying Maritime Law to the Inland Damage of
Ocean Cargo, 40 J. Maritime L. & Comm. 1, 13 (2009) (herein-
after Train Wrecks). The first sentence of §11706(a) sets
forth the circumstances in which a receiving rail carrier must
issue a bill of lading: when property is first “receive[d]” for
domestic transportation. This sentence does not define the
full scope of Carmack liability, however, as the penultimate
sentence of §11706(a) makes the absence of a bill of lading
ultimately immaterial to the question of Carmack liability.
Instead, the second sentence of §11706(a) establishes Car-
mack’s expansive scope, explaining which carriers are sub-
ject to Carmack liability: not only the rail carrier that re-
ceives the property, but also “any other carrier that delivers
the property and is providing transportation or service sub-
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ject to the jurisdiction of the Board under this part.” Criti-
cally, that a rail carrier’s provision of “transportation or
service subject to the jurisdiction of the Board” is the cri-
terion that establishes liability under Carmack demonstrates
that Carmack’s scope must be considered in tandem with
the provision describing the Board’s jurisdiction over rail
carriage.

Under that provision, the Board has authority “over trans-
portation by rail carrier,” either when that transportation is
“only by railroad” or when it is “by railroad and water, when
the transportation is under common control, management,
or arrangement for a continuous carriage or shipment.”
§10501(a)(1). Board jurisdiction over transportation by rail
carrier “applies only to transportation in the United States,”
not to transportation abroad. §10501(a)(2). Within the
United States, however, Board jurisdiction exists broadly
whenever that transportation is “between,” inter alia, “a
place in . . . a State and a place in the same or another
State as part of the interstate rail network,” “a place in . . .
the United States and another place in the United States
through a foreign country,” or “a place in . . . the United
States and a place in a foreign country.” §§10501(a)(2)(A),
(B), (F).

With the jurisdictional framework in mind, I return to the
final sentences of Carmack, §11706. The third sentence
clarifies that liability under Carmack is imposed upon
(1) “the receiving rail carrier” (which, under the first sen-
tence of §11706(a) and the definition of the Board’s jurisdic-
tion over domestic rail carriage in §10501(a), is the rail car-
rier that first receives the property for transportation in the
United States); (2) “the delivering rail carrier” (which, under
the last sentence of §11706(a) and the Board’s jurisdiction
over domestic rail carriage in § 10501(a), is the final rail car-
rier providing the long-distance transportation “nearest the
destination” in the United States); and (3) “another rail car-
rier over whose line or route the property is transported in
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the United States or from a place in the United States to a
place in an adjacent foreign country when transported under
a through bill of lading.” §11706(a). This last phrase in
§11706(a)(3) serves two functions. It ensures that, where
the entire rail transportation is “[with]in the United States,”
any connecting rail carrier between the point at which
the goods were received and the point at which the goods
were delivered is liable under Carmack. It also ensures
that, where the final destination of the goods is in Canada or
Mexico, such that there is no domestic “delivering” carrier,
a connecting carrier taking on the goods in the United States
will remain subject to Carmack as it travels toward its
foreign destination while still in the United States. (As
noted, the jurisdictional provision, incorporated by reference
in §11706(a), is limited to “transportation in the United
States,” §10501(a)(2).)

The language of Carmack thus announces an expansive in-
tent to provide the liability regime for rail carriage of prop-
erty within the United States. Once a first domestic rail
carrier subject to the Board’s jurisdiction receives property
in the United States, Carmack attaches, regardless of where
the property originated. Carmack then applies to any other
rail carrier subject to the Board’s jurisdiction in the chain of
transportation, no matter whether the ultimate destination
of the property is in the United States or elsewhere, for the
period the carrier is traveling within the United States.

It seems to me plain that, under these broadly inclusive
provisions, Carmack governs rail carriers such as Union Pa-
cific for any transportation of cargo within the United States,
whether or not their domestic transportation is part of a
multimodal international shipment, and whether or not they
actually issued a domestic bill of lading. There is no ques-
tion that Union Pacific is a “rail carrier” that is “subject to
the jurisdiction of the Board.” §11706(a). It “receive[d]”
the cargo, 1bid., in California for domestic transportation to
four different domestic inland locations—. e., “between a
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place in . . . a State and a place in . . . another State,”
§10501(a)(2)(A)—while the shipment itself was transported
“pbetween a place in . . . the United States and a place
in a foreign country,” § 10501(a)(2)(F). Union Pacific should
have issued a bill of lading for the cargo it received, but its
failure to do so does not shield it from liability, as § 11706(a)
makes clear. Carmack therefore provides the legal regime
governing Union Pacific’s rail transportation in these cases.
Carmack does not, however, govern ocean carriers such as
“K” Line, because such carriers are not “rail carrier[s] pro-
viding transportation or service subject to the jurisdiction
of the Board.” §11706(a). The ICA defines a “rail carrier”
as “a person providing common carrier railroad transpor-
tation for compensation.” §10102(5). To resolve whether
“K” Line meets this definition, I would apply the STB’s
well-established test and ask whether it “conduct/[s] rail oper-
ations” and “‘hold[s] out’ that service to the public.” Asso-
ciation of P&C Dock Longshoremen v. Pittsburgh & Con-
neaut Dock Co., 8 1. C. C. 2d 280, 290 (1992).
Respondents—the owners of cargo that was allegedly
damaged during Union Pacific’s train derailment in Okla-
homa, ante, at 93-95—primarily contend that “K” Line con-
ducted rail operations by using containers to transport the
cargo from China to the United States in conjunction with
Union Pacific’s subsequent carriage of those same containers.
Brief for Respondents 82-83 (noting that the statutory defi-
nition of “railroad” includes “ ‘intermodal equipment used [by
or] in connection with a railroad,”” §10102(6)(A)). This in-
terpretation goes too far. Read so literally, the statute
would render a truck a railroad simply because the truck
transported containers during a journey in which the con-
tainers also traveled by rail. Such a reading would gut the
separate provisions of the ICA governing motor carriage in
Subtitle IV, Part B, of Title 49. The ICA’s broad description
of what the term “railroad” “includes,” §10102(6), is better
read as ensuring that all services a rail carrier conducts are
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regulated under the Act “to prevent overcharges and dis-
criminations from being made under the pretext of perform-
ing such additional services.” Cleveland, C., C. & St. L. R.
Co. v. Dettlebach, 239 U. S. 588, 594 (1916).

At oral argument, respondents focused on a separate argu-
ment, contending that “K” Line should be considered a rail
carrier because it conducts substantial rail operations at its
depot facility in Long Beach, California. Tr. of Oral Arg.
37 (describing transportation between Port of Los Angeles,
where “K” Line’s private chassis transport the containers on
the port’s train tracks to the Los Angeles train depot, where
the containers are loaded onto Union Pacific trains for inland
transportation). I agree with the Board, however, that
“‘ownership and operation of private terminal facilities,
including rail yards,”” is not sufficient to bring a shipper
within the definition of “‘a rail carrier subject to [Board]
jurisdiction’” where the “‘terminal is maintained for [the
ocean common carrier’s] exclusive use in interchanging cargo
with rail and motor carriers providing inland transporta-
tion.”” Joint Application of CSX Corp. & Sea-Land Corp.
Under 49 U. S. C. §11321, 3 1. C. C. 2d 512, 519 (1987).1

The jurisdictional provisions of the ICA and the Shipping
Act of 1984, 46 U. S. C. §40101 et seq., confirm my view that
“K” Line is not a rail carrier “subject to the jurisdiction of
the Board,” 49 U.S.C. §11706(a), under Carmack. The
STB’s jurisdiction over transportation by rail carriers is “ex-
clusive,” §10501(b), while ocean carriers are subject to the
jurisdiction of the Federal Maritime Commission (FMC), 46
U. S. C. §40102; see also 46 CFR §520.1 (2009). In addition,
the Board’s jurisdiction over water carriage is limited to do-
mestic water carriage. 49 U. S. C. §13521(a)(3). The Board
itself has concluded that ocean carriers providing intermodal

1Because I do not think that “K” Line conducts rail operations at all,
I would not reach the question whether “K” Line holds itself out as offer-
ing rail common carriage. Compare Brief for Respondents 84-85 with
Reply Brief for Petitioners in No. 08-1553, pp. 7-10.
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transportation jointly with inland rail and motor carriers are
subject to the FMC’s jurisdiction rather than its own. See
Improvement of TOFC/COFC Regulations, 3 1. C. C. 2d 869,
883 (1987).

For these reasons, Carmack governs Union Pacific but not
“K” Line for the inland transportation at issue in these cases.

2

In finding Carmack inapplicable to the inland transporta-
tion in these cases, the majority relies on the fact that Car-
mack does not govern ocean carriers such as “K” Line.
While I agree that “K” Line is not a rail carrier, the majority
places too much weight on that determination. That the
ocean carrier “K” Line is not subject to Carmack does not
affect the determination that the rail carrier Union Pacific
is, for the textual reasons I have explained. The majority’s
contrary reading of the statute reflects four fundamental
errors.

First, the majority reads the term “receiving rail carrier”
in §11706(a) too narrowly. There is simply no basis in the
text of the statute to support the majority’s conclusion that
Carmack applies only when the first rail carrier in the chain
of transportation accepted the cargo at the shipment’s point
of origin. Cf. ante, at 101, 103. The two cases the majority
cites for this proposition are inapposite, as neither addresses
an international, multimodal shipment in which the first leg
of the trip was by ocean.? In St. Louis, I. M. & S. R. Co. v.
Starbird, 243 U. S. 592, 594 (1917), the entire shipment was
by rail from Arkansas to New York City. And in Mexican
Light & Power Co. v. Texas Mexican R. Co., 331 U. S. 731,
732 (1947), the entire shipment was by rail from Pennsylva-
nia to Mexico. Given that the first rail carrier was in each
case the carrier that received the goods from the shipper and

2The additional cases the United States cites for this proposition suffer
from this same flaw. See Brief for United States as Amicus Curiae
27-28; Tr. of Oral Arg. 20.
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issued a through bill of lading, it is unsurprising that the
Court, applying Carmack, described that carrier as the “ini-
tial carrier.” 243 U. S., at 595; 331 U. S., at 733. But noth-
ing in these cases, and nothing in Carmack itself, requires
that the “receiving carrier” take the goods from the shipper
at the shipment’s point of origin.?

Instead, these cases are compatible with my view that the
“receiving carrier” is any rail carrier that first receives cargo
for transportation in the United States. Union Pacific,
which is unquestionably a “rail carrier” in the normal sense
of those words, is also the “receiving carrier” subject to lia-
bility under Carmack.* Our opinion in Reider v. Thompson,
339 U.S. 113 (1950), further supports this reading. There
we explained that the test for Carmack applicability “is not
where the shipment originated, but where the obligation of
the carrier as receiving carrier originated.” Id., at 117.
Because Carmack applies to domestic rail transport, and the
domestic rail carrier’s obligation in that case arose in New
Orleans where the rail carrier received the goods, it did not
matter that the shipment began overseas in Buenos Aires.
Similarly, in the instant cases, because Union Pacific’s obliga-
tions to transport by rail originated in California, it does not
matter that the shipment began overseas in China.?

3 Carmack’s venue provision refers to the “receiving rail carrier” as the
“originating rail carrier” and states that the proper venue for a lawsuit
against this carrier is “the judicial district in which the point of origin is
located.” §11706(d)(2)(A)(i). Especially because the focus of Carmack is
on transportation by rail, the phrase “point of origin” in this context is
best read as referring to the point of origin of the “originating rail carri-
er[’s]” transportation, not the point of origin of the shipment.

4The majority suggests that respondents “conceded” at oral argument
that Union Pacific was not a receiving carrier but only a delivering carrier.
Ante, at 104. Of course, this Court is not bound by a party’s concession
in our interpretation of a statute. See, e.g., Massachusetts v. United
States, 333 U. S. 611, 624—-625 (1948).

5Contrary to Union Pacific’s suggestion, Brief for Petitioner in No. 08—
1554, p. 33, its obligations did not originate in China. “K” Line’s bills
of lading, issued in China, “entitled [“K” Line] to sub-contract on any
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Second, the majority errs in suggesting that the issuance
of an international through bill of lading precludes the appli-
cability of Carmack. Cf. ante, at 101-102, 104-105. The
cases on which the majority relies do not stand for this prop-
osition. In Reider, the Court found Carmack applicable
when the first domestic rail carrier issued a bill of lading
from New Orleans to Boston. Although we observed in that
opinion that there was no through bill of lading from Buenos
Aires to Boston, 339 U. S., at 117, we did not say, and it is
not a necessary corollary, that the presence of such a bill of
lading would have commanded a different result. The ob-
servation is better read as indicating that no law other than
Carmack could possibly have applied in that case: Because
“the shipment . . . could not have moved an inch beyond New
Orleans under the ocean bill,” id., at 118, a new domestic bill of
lading for domestic transportation was required, and as to that
transportation, we held, Carmack unquestionably applied.

For its part, Mexican Light held only that, where the first
rail carrier in the chain of transportation issued a bill of lad-
ing, a subsequent bill of lading issued by a later rail carrier
was void because Carmack contemplates one through bill of
lading governing the entire journey by rail. 331 U.S., at
734. A subsequent bill of lading by a connecting rail carrier,
however, can be void under Carmack without requiring the
conclusion that an international through bill of lading involv-

terms . . . all duties whatsoever undertaken,” App. 145, and therefore did
not create any obligation on the part of Union Pacific in China. In turn,
the agreement between “K” Line and Union Pacific—which “K” Line made
“py and through its duly authorized agent and representative in the
United States, ‘K’ Line AMERICA, INC. . .., a Michigan corporation,”
id., at 120—was a multiyear contract committing “K” Line to “tender to
[Union Pacific] not less than 95% of its Container traffic,” ibid., but did
not actually commit “K” Line to deliver any particular piece of cargo to
Union Pacific. As “K” Line explains, then, “the Agreement [with Union
Pacific] was a ‘requirements’ contract, which did not become effective as
to any particular container until ‘K’ Line delivered it” to Union Pacific in
California. Brief for Petitioners in No. 08-1553, p. 12.
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ing initial transportation by ocean carrier would void a sub-
sequent bill of lading issued in the United States by the first
rail carrier in the domestic chain of transportation. Because
the text of Carmack expressly requires a bill of lading to be
issued for property “receive[d] for transportation under this
part,” and Union Pacific first received the property for rail
transportation in the United States, it should have issued a
bill of lading. Of course, its failure to do so did not affect
its liability under Carmack (or that of a subsequent connect-
ing or delivering carrier), as § 11706(a) explicitly states.
Third, the majority errs in giving weight to the differ-
ence in scope between Carmack liability and the jurisdiction
of the Board. Ante, at 105. 1 agree with the majority
that Carmack’s reach is narrower than the Board’s jurisdie-
tion. The Board’s jurisdiction extends over transportation
by rail carrier “in the United States between a place in . . .
the United States and a place in a foreign country,”
§10501(a)(2)(F), which indicates that it does not matter
whether the movement of the transportation is from the
United States to the foreign country or from the foreign
country to the United States.® In contrast, Carmack applies
only when a rail carrier first receives property in the United
States, §11706(a), and therefore would not apply to a rail
carrier originating in Canada and delivering in the United

6The ICA’s jurisdictional provision uses the term “foreign country” to
describe the Board’s jurisdiction, § 10501(a)(2)(F'), while Carmack uses the
term “adjacent foreign country” to describe the liability of connecting car-
riers, §11706(a)(3). I find the difference between these terms to be of no
moment. Section 10501 describes the Board’s jurisdiction over rail carri-
ers, and it is impossible to have connecting rail lines between the United
States and a foreign country that is not adjacent. This reading is con-
firmed by §10501(a)(2)(E), which refers to the Board’s jurisdiction over
transportation by railroad “in the United States between a place in . . .
the United States and another place in the United States and a foreign
country.” No rail transportation between two places in the United States
that is interrupted by rail transportation through a foreign country could
be through a foreign country that is anything but adjacent.
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States without transferring the property to a domestic rail
carrier.” As long as there is a receiving rail carrier in
the United States, however, Carmack attaches. Because
the property at issue in these cases was received in the
United States for domestic transportation by Union Pacific,
Carmack governs the rail carrier’s liability.

Finally, the majority misunderstands the role I believe
Carmack liability plays in international shipments to the
United States. My reading of the statute would not “outlaw
through shipments under a single bill of lading.” Ante,
at 104. To the contrary, an overseas ocean carrier like “K”
Line can still issue a through bill of lading governing the
entire international trip to an American destination. That
bill of lading reflects the ocean carrier’s agreement with and
obligations to the original shipper of the cargo. As the
ocean carrier has no independent Carmack obligations of its
own, the ocean carrier and the shipper are free to select
whatever liability terms they wish to govern their relation-
ship during the entire shipment. See infra, at 131. Car-
mack simply requires an American “receiving rail carrier”
like Union Pacific to issue a bill of lading to the party from
whom it received the goods for shipment—here, “K” Line.
See Norfolk Southern R. Co. v. James N. Kirby, Pty Ltd., 543
U. S. 14, 33 (2004) (“When an intermediary contracts with a
carrier to transport goods, the cargo owner’s recovery
against the carrier is limited by the liability limitation to
which the intermediary and carrier agreed”); Great North-
ern R. Co. v. O’Connor, 232 U. S. 508, 514-515 (1914) (holding
that a railroad company is entitled to treat the intermediary
forwarder as the shipper). As to that bill of lading, Car-
mack provides the legal regime and defines the relationship
between the contracting parties (unless they have agreed to
contract out of Carmack, see infra, at 134-137). The issu-
ance of this second bill of lading, however, in no way under-

“This situation is consistent with historical agreements between the
ICC and its Canadian counterpart. See infra, at 125-126.
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mines the efficiency of the through bill of lading between the
ocean carrier and the original shipper, nor does it require
that those parties bind themselves to apply Carmack to the
inland leg.®

B

In addition to misreading the text, the Court’s opinion mis-
applies Carmack’s statutory history. The Court states that
no version of Carmack has ever applied to imports originat-
ing overseas on a through bill of lading. Ante, at 107. The
Court further asserts that, because Congress stated that the
1978 recodification of the ICA effected no “substantive
change,” Carmack should be read consistently with this his-
torical practice. Amnte, at 108. There are three problems
with this analysis.

First, if “Congress intended no substantive change” to
Carmack in the 1978 recodification, “that would mean only
that the present text is the best evidence of what the law

8 The majority seems to find it troubling that my view “would require two
bills of lading.” Ante, at 104. But international shipments frequently
contain more than one bill of lading. See, e. g., Kirby, 543 U. S., at 30-33
(interpreting the parties’ obligations under two bills of lading, one be-
tween a shipper and a freight forwarding company to which the shipper
originally delivered its goods, and one between the freight forwarding
company and the ocean carrier to which the freight forwarder delivered
the shipper’s goods). The majority also suggests that an original shipper
might not be able to sue Union Pacific under the terms of Union Pacific’s
bill with “K” Line. Ante, at 104-105. In Kirby, however, we took as a
given that the shipper could sue the inland rail carrier, even though the
shipper was not a party to the rail carrier’s bill of lading with an interme-
diary. Indeed, we held that in an action against the rail carrier, the ship-
per was bound to the terms of the bill of lading governing the rail carrier’s
transportation, even though those terms were less generous than the
terms in the shipper’s through bill of lading with the freight forwarder
with which it originally contracted. 543 U.S., at 33-34. We observed
that the shipper could sue the freight forwarder to recover the difference.
Id., at 35. In light of this analysis, I see no reason to doubt a shipper’s
ability to sue an American rail carrier under Carmack, even though its bill
of lading with an overseas ocean carrier is not governed by Carmack.
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has always meant, and that the language of the prior ver-
sion cannot be relied upon to support a different reading.”
Keene Corp. v. United States, 508 U. S. 200, 221 (1993) (STE-
VENS, J., dissenting). Because the present text of Carmack
indicates that it applies to the domestic inland rail transpor-
tation of a multimodal international shipment, there is no
reason to rely on Congress’ statement in the recodification.

Second, there is no necessary conflict between the pre-1978
version of Carmack and my reading of the current text.
The pre-1978 text referred to a carrier “receiving property
for transportation from a point in one State or Territory or
the District of Columbia to a point in another State, Terri-
tory, [or the] District of Columbia, or from any point in the
United States to a point in an adjacent foreign country.” 49
U.S.C. §20(11) (1976 ed.).® A rail carrier, like Union Pacific,
that receives property in California for transportation to lo-
cations in the American Midwest “receiv[es] property from a
point in one State . . . to a point in another State,” regardless
of whether the property originated in California or China.
The geographical restriction “from any point in the United
States to a point in an adjacent foreign country” simply re-
flected agreements between the ICC and its Canadian coun-
terpart to respect each other’s regulation of rail carriage
originating in that country. See Brief for United States as
Amacus Curiae 17-18 (hereinafter Brief for United States).
It does not indicate any rejection of Carmack’s applicability
to imports as a whole or exports to a nonadjacent foreign
country.’? Instead, the “adjacent foreign country” provision

9The pre-1978 version of Carmack referred generally to a “carrier,”
rather than a “rail carrier.” It was not until 1995 that Congress distin-
guished between Carmack’s applicability to rail carriers, §11706, and
motor carriers, freight forwarders, and domestic water carriers, §14706.
Pub. L. 104-88, §102(a), 109 Stat. 804, 847-849, 907-910.

10 The Court ignores a further reason to believe that prior to 1978, Car-
mack could be understood to apply to imports as well as exports. Even
assuming (contrary to my view) that the relevant language in Carmack
governing any international commercial exchange was the phrase “from
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was expansive rather than limiting, ensuring that Carmack
would apply where a shipment traveled by rail from New
York City through to Montreal without stopping at the bor-
der of Canada.

Third, to the extent there are meaningful differences be-
tween the pre-1978 text of Carmack and its current text, it
is the current text that we should interpret, regardless of
Congress’ general hortatory statement in the 1978 Public
Law applicable to the entire ICA. As we have often ob-
served, “[a] specific provision controls one of more general
application.” Gozlon-Peretz v. United States, 498 U. S. 395,
407 (1991). The general statement that Congress intended
no change to the ICA should not require us to ignore what
the current text of the specific Carmack provision says, as
both Union Pacific and “K” Line explicitly ask us to do. See
Brief for Petitioner in No. 08-1554, p. 20 (“The Pre-1978
Statutory Language Controls This Case”); Brief for Petition-
ers in No. 08-1553, pp. 41-49 (arguing for reliance on pre-
1978 text). Petitioners’ view of statutory interpretation

any point in the United States to a point in an adjacent foreign country,”
the seemingly unidirectional “from . . . to” could reasonably have been
interpreted as also encompassing “to . . . from” in light of our decision in
Galveston, H. & S. A. R. Co. v. Woodbury, 254 U. S. 357 (1920). In that
case, this Court interpreted similar “from . . . to” language in the juris-
dictional section of the ICA as conferring jurisdiction on the ICC over
all transportation between such countries. Id., at 359-360 (construing
“‘transportation . . . from any place in the United States to an adjacent
foreign country’” in former 49 U. S. C. §1 to include “transportation . . .
from that country to the United States”). Given the “presumption that a
given term is used to mean the same thing throughout a statute,” Brown
v. Gardner, 513 U. S. 115, 118 (1994) (citing Atlantic Cleaners & Dyers,
Inc. v. United States, 286 U. S. 427 (1932)), our construction of “from . . .
to” in the ICA’s jurisdictional provision could reasonably have been read
to sweep imports within the scope of Carmack. I would not, however,
read “from . .. to” in the current version of §11706(a)(3) to encompass “to
... from,” as Congress specifically amended the similar language in the
jurisdictional provision at § 10501(a)(2) to “between” while leaving intact
the “to . .. from” in Carmack, against the background of Woodbury.
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would give rise to an unwieldy—and unjust—system. I
would have thought it beyond cavil that litigants are entitled
to rely on the currently applicable version of enacted stat-
utes to determine their rights and obligations.

In the final analysis, the meaning of the pre-1978 language
is murky, and Congress’ instruction that the 1978 recodifica-
tion effected no substantive change provides no meaningful
guidance. The current text does not restrict Carmack’s cov-
erage to trade with adjacent foreign countries, and it makes
no distinction between imports and exports. Carmack’s am-
biguous history cannot justify reading such atextual limita-
tions into the statute.!!

11The United States, as amicus in support of “K” Line and Union Pa-
cific, makes an effort to find such limitations in the current statutory text.
See Brief for United States 21; see also Reply Brief for Petitioner in
No. 08-1554, p. 10 (agreeing with the United States’ interpretation). This
argument is unpersuasive. The United States observes that § 11706(a)(3)
describes the liability of “another rail carrier over whose line or route the
property is transported in the United States or from a place in the United
States to a place in an adjacent foreign country when transported under
a through bill of lading.” (Emphasis added.) According to the United
States, “[t]hat textual limitation, when read in light of Carmack’s purpose,
reflects Congress’s continued intent to restrict Carmack to the carriage of
goods between places in the United States and for export to an adjacent
foreign country.” Brief for United States 21. As I have already ex-
plained, however, once a domestic rail carrier first receives property
for transportation within the United States, regardless of where the prop-
erty itself originated, Carmack applies. Supra, at 114-117. Section
11706(a)(3) simply ensures that when a connecting carrier that neither
received the property in the United States nor delivered it in the United
States transports the property from the United States to either Canada or
Mexico, that connecting carrier remains subject to Carmack liability during
the part of the transportation that is in the United States. Further, as I
explain below, see infra, at 128-131, Carmack’s purpose would be better
effectuated by applying its provisions inland as the default rule. In any
event, the “adjacent foreign country” provision in §11706(a)(3) has no
bearing on the rail transportation provided in these cases by Union Pacific
as “receiving rail carrier,” §11706(a), from California to four locations in
the American Midwest. To this transportation, Carmack plainly applies.
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C

The Court’s suggestion that its interpretation properly ef-
fectuates the goals of Carmack and “attains the most consist-
ency between Carmack and [the Carriage of Goods by Sea
Act (COGSA)L,” ante, at 108, reflects its fundamental mis-
understanding of these statutes and the broader legal con-
text in which the international shipping industry functions.
As the mandatory default regime governing the relationship
between an American receiving rail carrier and its direct
contracting partner (here an overseas ocean carrier), Car-
mack permits the shippers who contract for a through bill of
lading with the ocean carrier to receive the benefit of Car-
mack through that once-removed relationship. Such a legal
regime is entirely consistent with COGSA and industry
practice.

As noted, the Court’s position as to Carmack rests on its
erroneous belief that the “receiving carrier” must receive
the goods at the point of the shipment’s origin. Ante, at
103-106. Because Carmack provides that suit against the
receiving rail carrier “may only be brought . . . in the judicial
district in which the point of origin is located,” 49 U. S. C.
§11706(d)(2)(A)(i), and defines “judicial district” as only a
federal or state court, § 11706(d)(2)(B), the Court mistakenly
concludes that were Carmack to apply to inland transporta-
tion of international shipments, “there would often be no
venue in which to sue the receiving carrier” because that
carrier would have received the goods in a foreign country
where no federal or state court exists, ante, at 105-106, 108.
Contrary to the Court’s suggestion, however, the proper
venue in which to sue a receiving carrier under Carmack
is the location in which the first domestic rail carrier
received the goods for domestic transportation. Supra, at
115-116, 120.

Nor is it true that Carmack’s focus is on providing a single
through bill of lading for an entire shipment. Amnte, at 108.
Carmack’s purpose in §11706 is to ensure that a single bill
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of lading, with a single protective liability regime, governs
an entire shipment by rail carrier within the United States.!?
It does not require the rail carrier to offer Carmack-
compliant terms to anyone but the party with whom the rail
carrier contracts when it receives the goods. It does not
place obligations on the relationship between any overseas
carrier and any overseas shipper that operate under their
own bill of lading. That Congress expected different liabil-
ity regimes to govern ocean and rail carriers can be inferred
from the different regulatory oversight provided for each
type of carrier—the FMC for the former, the STB for the
latter, see supra, at 118-119.

Moreover, that Carmack provides certain greater protec-
tions than does COGSA demonstrates that one of Carmack’s
purposes—beyond simply the fact of a single bill of lading
governing all rail transportation—was to specify a protec-
tive liability regime for that part of the shipment only. As
compared to COGSA, Carmack provides heightened liability
rules for rail transportation, compare COGSA §4, 49 Stat.
1209, note following 46 U.S.C. §30701, p. 1179, with 49
U. S. C. §§11706(a)—(c); stricter venue requirements, compare
Vimar Seguros y Reaseguros, S. A. v. M/V Sky Reefer, 515
U. S. 528, 535 (1995), with § 11706(d); and more generous time
allowances for filing suit, compare COGSA §3(6), at 1179,
with §11706(e). Congress is evidently wary of creating
broad exemptions from Carmack’s regime: While Congress
has given expansive authority to the STB to deregulate car-
riers from the requirements of the ICA, it has precluded the
STB from excusing carriers from complying with Carmack.
See i fra, at 136 (discussing § 10502). By taking Carmack’s
protections out of the picture for goods that travel by rail in
the United States whenever the goods first traveled by ocean
liner, it is the Court that “undermine[s] Carmack’s pur-

12 A separate version of Carmack applies to motor and other nonrail
carriers within the United States. See n. 9, supra.
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poses,” ante, at 108. Cf. Reider, 339 U. S., at 119 (applying
Carmack to domestic rail transportation of goods, even
where the goods originated overseas, in order to avoid “im-
muniz[ing] from the beneficial provisions of the [Carmack]
Amendment all shipments originating in a foreign country
when reshipped via the very transportation chain with which
the Amendment was most concerned”).

The Court’s suggestion that its interpretation best com-
ports with the goals of COGSA fares no better. The Court
is correct, ante, at 99, that Congress has permitted parties
contractually to extend COGSA, which, by its own terms,
applies only to the period “from the time when the goods are
loaded on to the time when they are discharged from the
ship.” §§1(e), 7, at 1178, 1180. But the Court ignores that
COGSA specifically contemplates that there may be “other
law” that mandatorily governs the inland leg, and makes
clear that contractual extension of COGSA does not trump
this law. §12, at 1180 (“Nothing in [COGSA] shall be con-
strued as superseding . . . any other law which would be
applicable in the absence of [COGSA], insofar as they relate
to the duties, responsibilities, and liabilities of the ship or
carrier prior to the time when the goods are loaded on or
after the time they are discharged from the ship”); see also
Sturley, Freedom of Contract and the Ironic Story of Section
7 of the Carriage of Goods by Sea Act, 4 Benedict’s Maritime
Bull. 201, 202 (2006) (“It is highly ironic to suggest that sec-
tion 7 was intended to facilitate the extension of COGSA
[inland]. The unambiguous history demonstrates that sec-
tion 7 was specifically designed to accomplish exactly the
opposite result”). Notably, when it wants to do so, Congress
knows how to specify that a contractual extension of COGSA
supersedes other law: COGSA elsewhere defines a limited
circumstance—the carriage of goods by sea between ports of
the United States—in which a contractual extension of
COGSA has the force of law. §13, at 1180 (providing that
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such bills of lading “shall be subjected hereto as fully as if
subject hereto by the express provisions of [COGSA]”).
That Congress did not make the same provision for inland
travel is powerful evidence that it meant for Carmack to re-
main the default regime on land governing the relationship
between an inland rail carrier and an overseas carrier with
which it directly contracted.

The Court is also wrong that its interpretation avoids the
risk that two sets of rules will apply to the same shipment
at different times.’®* Ante, at 108-109. Even under the
Court’s interpretation, two sets of rules may govern, because
the parties need not extend COGSA to the inland leg—they
may agree on any terms they choose to cover that transpor-
tation. §7, at 1180 (permitting the parties to “ente[r] into
any agreement . . . as to the responsibility and liability of
the carrier or the ship” for the period before the goods are
loaded on and after they are discharged from the ship (em-
phasis added)); see also Train Wrecks 23 (“[Clarriers regu-
larly include clauses in their bills of lading to limit their lia-
bility [for inland travel] in ways that COGSA prohibits”);
1 T. Schoenbaum, Admiralty and Maritime Law §10-4,
pp. 599-600 (4th ed. 2004) (describing typical non-COGSA
liability rules parties select for the inland leg). In these
cases, for example, “K” Line’s bills of lading include certain
terms governing the inland leg that differ from the terms
governing the ocean carriage. See, e. g., App. 147 (providing
different timeframes within which suit must be brought de-
pending on whether the actionable conduct “occurred during
other than Water Carriage”).

The Court relies heavily on Kirby as identifying the rele-
vant policy consideration in these cases, but it takes the

8 Nor would my interpretation of the statute necessarily require that
two different regimes apply to each shipment, given the parties’ ability to
contract around Carmack as long as they follow appropriate procedures,
mfra, at 136-137, and, if they so choose, select COGSA terms.
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wrong lesson from Kirby. In that case, we were concerned
about displacing a single federal law, COGSA, with 50 vary-
ing state liability regimes.'* 543 U. S., at 28-29. The rule
the Court establishes today creates even greater practical
difficulties than the regime we criticized in Kirby by displac-
ing Carmack with as many liability rules as there are bills
of lading. It would even permit different liability rules to
apply to different lawsuits arising out of the same inland ac-
cident depending on where each piece of cargo originated.
Contrary to the Court’s view, then, the value of uniformity
articulated in Kirby is best promoted by application of Car-
mack to the obligations of the rail carrier during the inland
leg in these cases. Cf. ante, at 99-100, 108-109.

Finally, while purporting to effectuate the contractual
choices of the parties in the international multimodal ship-
ping industry, ante, at 108-111, the Court ignores the reali-
ties of the industry’s operation. The industry has long been
accustomed to drafting bills of lading that encompass two
legal regimes, one governing ocean transportation and an-
other governing inland transportation, given mandatory law
governing road and rail carriage in most of Europe and in
certain countries in Asia and North Africa. See generally
Convention on the Contract for the International Carriage
of Goods by Road, May 19, 1956, 399 U. N. T. S. 189; Uniform
Rules Concerning the Contract for International Carriage of
Goods by Rail, App. B to the Convention Concerning Inter-
national Carriage by Rail, May 9, 1980, 1397 U. N. T. S. 112,
as amended by Protocol for the Modification of the Conven-
tion Concerning International Carriage of Rail of May 9,
1980, June 3, 1999. Indeed, “K” Line’s own bills of lading

14 Kirby did not address the question of Carmack’s applicability to the
inland leg of a multimodal international shipment traveling on a through
bill of lading because that question was not presented. Brief for United
States as Amicus Curiae in Norfolk Southern R. Co. v. Kirby, O. T. 2004,
No. 02-1028, pp. 11-12; ante, at 93.
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evidence this practice, providing that, where an “applicable
international convention or national law” exists, “cannot be
departed from,” and “would have applied” if a separate con-
tract for inland carriage had been made between the mer-
chant and the inland carrier, those laws govern “K” Line’s
liability. Brief for Respondents 53.

The recently signed United Nations Convention on Con-
tracts for the International Carriage of Goods Wholly or
Partly by Sea, also known as the “Rotterdam Rules,” pro-
vided an opportunity for the international community to
adopt rules for multimodal shipments that would be uniform
for both the ocean and inland legs. See generally Train
Wrecks 36-39. Instead, the final version of the Rotterdam
Rules retained the current system in which the inland leg
may be governed by a different legal regime than the ocean
leg. See United Nations Convention on Contracts for the
International Carriage of Goods Wholly or Partly by Sea,
G. A. Res. 63/122, art. 26, A/RES/63/122 (Dec. 11, 2008).
The Association of American Railroads and the United
States, among others, advocated for this outcome.!® See
Proposal of the United States of America on the Definition
of “Maritime Performing Party,” U. N. Doc. A/CN.9/WG.II1/
WP.84, 19 1-2 (Feb. 28, 2007); Proposal by the United States
of America, U. N. Doc. A/CN.9/WG.ITI/WP.34, {7 (Aug. 7,
2003); Proposals by the International Road Transport Union
(IRU), U. N. Doc. A/CN.9/WG.ITI/WP.90, § 1 (Mar. 27, 2007);
Preparation of a Draft Instrument on the Carriage of Goods
[by Sea], Compilation of Replies to a Questionnaire on Door-
to-Door Transport, U. N. Doc. A/CN.9/WG.IIT/WP.28, pp. 32—
34, 43 (Jan. 31, 2003) (comments on behalf of the Association
of American Railroads and the IRU). Thus, the Court’s mis-
taken interpretation not only upsets domestic law but also

15 Petitioner Union Pacific is a leading member of the Association of
American Railroads. Train Wrecks 37, n. 214.
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disregards industry practice as evidenced by carefully cali-
brated international negotiations.!®

II

Because, in my view, Carmack provides the default legal
regime governing the relationship between the rail carrier
and the ocean carrier during the inland leg of a multimodal
shipment traveling on a through bill of lading, I would reach
the second question presented by these cases: whether the
parties validly contracted out of Carmack. I would hold
that where, as here, the STB has exempted rail carriers from
Part A of the ICA pursuant to its authority as set forth in
49 U. S. C. §10502, such rail carriers may not use §10709 to
opt out of Carmack entirely. Instead, such rail carriers
must first offer their contractual counterparties Carmack-
compliant terms for liability and claims, as §10502(e) re-
quires. Having reached that conclusion, I would remand for
consideration of whether the requirements of § 10502(e) were
met in these cases. I set forth these views only briefly, as
the Court’s determination that Carmack does not apply at
all makes resolution of these questions moot.

A

In the Staggers Rail Act of 1980, Pub. L. 96-448, 94 Stat.
1895, Congress set forth a national policy of “allow[ing], to
the maximum extent possible, competition and the demand
for services to establish reasonable rates for transportation
by rail” and “minimiz[ing] the need for Federal regulatory

16The Court’s observation that nothing in the Rotterdam Rules “re-
quires every country to mandate a different regime to govern the inland
rail leg of an international through shipment” is irrelevant. Amnte, at 111.
The Rotterdam Rules demonstrate simply that it is common practice to
have different regimes for inland and ocean transportation, so giving full
effect to Carmack as the default law governing the relationship between
“K” Line and Union Pacific can hardly be said to “undermine COGSA and
international, container-based multimodal transport,” ante, at 108.


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710

http:negotiations.16

Cite as: 561 U. S. 89 (2010) 135

SOTOMAYOR, J., dissenting

control” of the railroad industry. §101, id., at 1897. Con-
sistent with these goals, 49 U. S. C. §§10502 and 10709 pro-
vide two options for contracting around the requirements
of the ICA.

Section 10502(a) provides that when certain conditions are
met, the Board “shall exempt,” “to the maximum extent con-
sistent with this part,” “a person, class of persons, or a trans-
action or service” from either a particular provision of Part
A of the ICA or the entirety of that Part. Section 10502(f)
specifies that “[t]he Board may exercise its authority under
this section to exempt transportation that is provided by a
rail carrier as part of a continuous intermodal movement.”
Acting pursuant to this authority, the Board has broadly
exempted such transportation “from the requirements of
[the ICAL” 49 CFR §1090.2 (2009). The authority to issue
broad exemptions, however, is not unlimited. Under 49
U. S. C. §10502(e), “[nJo exemption order issued pursuant to
this section shall operate to relieve any rail carrier from an
obligation to provide contractual terms for liability and
claims which are consistent with the provisions of [Car-
mack],” although, at the same time, “[nJothing . . . shall pre-
vent rail carriers from offering alternative terms.” Section
10502(g) further limits the Board from exempting rail carri-
ers from their obligations to comply with certain employee
protections under Part A of the ICA.

In turn, under §10709(a), “[olne or more rail carriers pro-
viding transportation subject to the jurisdiction of the Board

. . may enter into a contract with one or more purchasers
of rail services to provide specified services under specified
rates and conditions.” Having signed such a contract, a rail
carrier “shall have no duty in connection with services pro-
vided under such contract other than those duties specified
by the terms of the contract.” §10709(b). Once such a con-
tract is made, that contract, “and transportation under such
contract, shall not be subject to this part, and may not be
subsequently challenged before the Board or in any court on
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the grounds that such contract violates a provision of [Part
A of the ICAL” §10709(c)(1).

According to Union Pacific, §10502(e) limits only the
Board’s exemption ability; it does not place any affirmative
obligation on rail carriers to offer Carmack-compliant terms.
Rail carriers, Union Pacific contends, may opt out of Car-
mack entirely simply by entering into a contract under
§10709, thus escaping any duty imposed by Part A of the
ICA. I disagree. I am persuaded by the Government’s
view that because the Board’s order in 49 CFR §1090.2 ex-
empted intermodal rail transportation from all of Part A of
the ICA, which includes 49 U. S. C. §10709, “Union Pacific
could not properly enter into a contract under Section 10709
to relieve it of its obligations under Section 10502(e).” Brief
for United States 31. Those obligations require “a rail car-
rier providing exempt transportation [to] offer the shipper
the option of contractual terms for liability and claims con-
sistent with Carmack, presumably at a higher rate,” and
they permit such a rail carrier to “enter into a contract with
different terms only if the shipper does not select that op-
tion.” Id., at 30.

Observing that the Board’s exemption order relieves inter-
modal rail transportation from the “requirements” of Part A,
Union Pacific contends that § 10709 is not a requirement but
a privilege and therefore is not included within the exemp-
tion. In clarifying its order, however, the Board has de-
scribed the exemption as one from “regulation” under the
ICA or “application” of that Act. See, e. g., Improvement of
TOFC/COFC Regulations, 3 1. C. C. 2d, at 869-870. Espe-
cially in light of this clarification, there seems little reason
to ascribe significance to the Board’s use of the word “re-
quirements,” instead of the statutory term “provision,” in
the exemption order.

The Government aptly describes the policy concerns that
justify this reading of the interplay between §§10502 and
10709. Brief for United States 31-32. Because a rail carri-
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er’s counterparty to a § 10709 contract can ordinarily require
a rail carrier to comply with common carriage rates and
terms under Part A (including Carmack), such counterpar-
ties possess considerable bargaining power. But rail carriers
the Board has exempted from Part A under § 10502 lack any
obligation to comply with that Part. If exempt carriers
could escape Carmack’s obligations under § 10709, their coun-
terparties would be at a significant disadvantage as com-
pared to counterparties to contracts with nonexempt carri-
ers. Such a disadvantage cannot be squared with Congress’
evident intent, as expressed in §10502(e), to ensure that no
carrier may be automatically exempted from Carmack.

This interpretation of §§10502 and 10709 imposes no un-
fairness on exempt rail carriers. As the Court of Appeals
explained, “carriers providing exempt transportation gain
the benefits of deregulation, but lose the opportunity to con-
tract for preferable terms under § 10709 without first offer-
ing Carmack terms.” 557 F. 3d 985, 1002 (CA9 2009).
Given rail carriers’ ability to charge higher rates for full Car-
mack coverage, see New York, N. H & H. R. Co. v. Noth-
nagle, 346 U. S. 128, 135 (1953), and the likelihood that some
counterparties will agree to reject Carmack-compliant terms
in favor of a lower price, such a tradeoff makes eminent

sense.
B

Whether Union Pacific properly contracted out of Carmack
under §10502(e) requires a factual determination better
suited for resolution by the District Court in the first in-
stance. Accordingly, I would remand for consideration of
that issue. Cf. 557 F. 3d, at 1003. Union Pacific also raises
a related legal argument not decided by the courts below:
that the forum selection clause at issue in these cases is valid
because venue is not encompassed within the phrase “con-
tractual terms for liability and claims” in § 10502(e). To the
extent this argument is not waived, it would also be properly
considered on remand.
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* * *

In endorsing a strained reading of the text, history, and
purpose of Carmack, the Court is evidently concerned with
a perceived need to enforce the COGSA-based contracts that
the “sophisticated cargo owners” here made with “K” Line.
Ante, at 109. But these cases do not require the Court to
interpret or examine the contract between the cargo owners
and “K” Line. The Court need consider only the legal rela-
tionship between Union Pacific and “K” Line as its direct
contracting party. As to that relationship, it bears empha-
sizing that industry actors on all sides are sophisticated and
can easily adapt to a regime in which Carmack provides the
default rule governing the rail carrier’s liability during the
inland leg of a multimodal shipment traveling on an interna-
tional through bill of lading. See, e. g., Train Wrecks 40 (de-
scribing how ocean and rail carriers have drafted their con-
tracts to account for—and permissibly escape—Carmack’s
applicability); cf. Kirby, 543 U. S., at 36 (recognizing that “our
decision does no more than provide a legal backdrop against
which future bills of lading will be negotiated”). In disre-
garding Congress’ commands in both Carmack and COGSA
and in discounting the practical realities reflected in the Rot-
terdam Rules and other international conventions governing
the carriage of goods, the Court ignores what we acknowl-
edged in Kirby: “It is not . . . this Court’s task to structure
the international shipping industry.” Ibid. I respectfully
dissent.
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MONSANTO CO. ET AL. v. GEERTSON SEED FARMS
ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 09-475. Argued April 27, 2010—Decided June 21, 2010

The Plant Protection Act (PPA) provides that the Secretary of the Depart-
ment of Agriculture may issue regulations “to prevent the introduction
of plant pests into the United States or the dissemination of plant pests
within the United States.” 7 U.S.C.§7711(a). Pursuant to that grant
of authority, the Animal and Plant Health Inspection Service (APHIS)
promulgated regulations that presume genetically engineered plants to
be “plant pests”—and thus “regulated articles” under the PPA—until
APHIS determines otherwise. However, any person may petition
APHIS for a determination that a regulated article does not present a
plant pest risk and therefore should not be subject to the applicable
regulations. APHIS may grant such a petition in whole or in part.

In determining whether to grant nonregulated status to a genetically
engineered plant variety, APHIS must comply with the National En-
vironmental Policy Act of 1969 (NEPA), which requires federal agen-
cies “to the fullest extent possible” to prepare a detailed environmental
impact statement (EIS) for “every . .. major Federal actio[n] signif-
icantly affecting the quality of the human environment.” 42 U.S.C.
§4332(2)(C). The agency need not complete an EIS if it finds, based on
a shorter statement known as an environmental assessment (EA), that
the proposed action will not have a significant environmental impact.

This case involves a challenge to APHIS’s decision to approve the
unconditional deregulation of Roundup Ready Alfalfa (RRA), a variety
of alfalfa that has been genetically engineered to tolerate the herbicide
Roundup. Petitioners are the owner and the licensee of the intellectual
property rights to RRA. In response to petitioners’ deregulation re-
quest, APHIS prepared a draft EA and solicited public comments on its
proposed course of action. Based on its EA and the comments submit-
ted, the agency determined that the introduction of RRA would not
have any significant adverse impact on the environment. Accordingly,
APHIS decided to deregulate RRA unconditionally and without prepar-
ing an EIS. Respondents, conventional alfalfa growers and environ-
mental groups, filed this action challenging that decision on the ground
that it violated NEPA and other federal laws. The District Court held,
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wmter alia, that APHIS violated NEPA when it deregulated RRA with-
out first completing a detailed EIS. To remedy that violation, the court
vacated the agency’s decision completely deregulating RRA; enjoined
APHIS from deregulating RRA, in whole or in part, pending completion
of the EIS; and entered a nationwide permanent injunction prohibiting
almost all future planting of RRA during the pendency of the EIS proc-
ess. Petitioners and the Government appealed, challenging the scope
of the relief granted but not disputing that APHIS’s deregulation deci-
sion violated NEPA. The Ninth Circuit affirmed, concluding, among
other things, that the District Court had not abused its discretion in
rejecting APHIS'’s proposed mitigation measures in favor of a broader
injunction.
Held:

1. Respondents have standing to seek injunctive relief, and petition-
ers have standing to seek this Court’s review of the Ninth Circuit’s
judgment affirming the entry of such relief. Pp. 149-156.

(a) Petitioners have constitutional standing to seek review here.
Article III standing requires an injury that is (i) concrete, particular-
ized, and actual or imminent, (ii) fairly traceable to the challenged ac-
tion, and (iii) redressable by a favorable ruling. See Horne v. Flores,
557 U.S. 433, 445. Petitioners satisfy all three criteria. Petitioners
are injured by their inability to sell or license RRA to prospective
customers until APHIS completes the EIS. Because that injury is
caused by the very remedial order that petitioners challenge on appeal,
it would be redressed by a favorable ruling from this Court. Respond-
ents nevertheless contend that petitioners lack standing because their
complained-of injury is independently caused by a part of the Dis-
trict Court’s order that petitioners failed to challenge, the vacatur
of APHIS’s deregulation decision. That argument fails for two inde-
pendent reasons. First, one of the main disputes between the parties
throughout this litigation has been whether the District Court should
have adopted APHIS’s proposed judgment, which would have replaced
the vacated deregulation decision with an order expressly authorizing
the continued sale and planting of RRA. Accordingly, if the District
Court had adopted APHIS’s proposed judgment, there would still be
authority for the continued sale of RRA notwithstanding the District
Court’s vacatur, because there would, in effect, be a new deregulation
decision. Second, petitioners in any case have standing to challenge
the part of the District Court’s order enjoining a partial deregulation.
Respondents focus their argument on the part of the judgment that
enjoins planting, but the judgment also states that before granting the
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deregulation petition, even in part, the agency must prepare an EIS.
That part of the judgment inflicts an injury not also caused by the vaca-
tur. Pp. 149-153.

(b) Respondents have constitutional standing to seek injunctive re-
lief from the complete deregulation order at issue here. The Court dis-
agrees with petitioners’ argument that respondents have failed to show
that any of them is likely to suffer a constitutionally cognizable injury
absent injunctive relief. The District Court found that respondent
farmers had established a reasonable probability that their conventional
alfalfa crops would be infected with the engineered Roundup Ready
gene if RRA were completely deregulated. A substantial risk of such
gene flow injures respondents in several ways that are sufficiently con-
crete to satisfy the injury-in-fact prong of the constitutional standing
analysis. Moreover, those harms are readily attributable to APHIS’s
deregulation decision, which gives rise to a significant risk of gene flow
to non-genetically-engineered alfalfa varieties. Finally, a judicial order
prohibiting the planting or deregulation of all or some genetically engi-
neered alfalfa would redress respondents’ injuries by eliminating or
minimizing the risk of gene flow to their crops. Pp. 153-156.

2. The District Court abused its discretion in enjoining APHIS from
effecting a partial deregulation and in prohibiting the planting of RRA
pending the agency’s completion of its detailed environmental review.
Pp. 156-166.

(a) Because petitioners and the Government do not argue other-
wise, the Court assumes without deciding that the District Court acted
lawfully in vacating the agency’s decision to completely deregulate
RRA. The Court therefore addresses only the injunction prohibiting
APHIS from deregulating RRA pending completion of the EIS, and the
nationwide injunction prohibiting almost all RRA planting during the
pendency of the EIS process. P. 156.

(b) Before a court may grant a permanent injunction, the plaintiff
must satisfy a four-factor test, demonstrating: “(1) that it has suffered
an irreparable injury; (2) that remedies available at law, such as mone-
tary damages, are inadequate to compensate for that injury; (3) that,
considering the balance of hardships between the plaintiff and defend-
ant, a remedy in equity is warranted; and (4) that the public interest
would not be disserved by a permanent injunction.” eBay Inc. v. Merc-
Exchange, L. L. C., 547 U. S. 388, 391. This test fully applies in NEPA
cases. See Winter v. Natural Resources Defense Council, Inc., 555
U.S.7,31-33. Thus, the existence of a NEPA violation does not create
a presumption that injunctive relief is available and should be granted
absent unusual circumstances. Pp. 156-158.
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(c) None of the four factors supports the District Court’s order en-
joining APHIS from partially deregulating RRA during the pendency
of the EIS process. Most importantly, respondents cannot show that
they will suffer irreparable injury if APHIS is allowed to proceed with
any partial deregulation, for at least two reasons. First, if and when
APHIS pursues a partial deregulation that arguably runs afoul of
NEPA, respondents may file a new suit challenging such action and
seeking appropriate preliminary relief. Accordingly, a permanent in-
junction is not now needed to guard against any present or imminent
risk of likely irreparable harm. Second, a partial deregulation need not
cause respondents any injury at all; if its scope is sufficiently limited,
the risk of gene flow could be virtually nonexistent. Indeed, the broad
injunction entered below essentially pre-empts the very procedure by
which APHIS could determine, independently of the pending EIS proc-
ess for assessing the effects of a complete deregulation, that a limited
deregulation would not pose any appreciable risk of environmental
harm. Pp. 158-164.

(d) The District Court also erred in entering the nationwide injunc-
tion against planting RRA, for two independent reasons. First, be-
cause it was inappropriate for the District Court to foreclose even the
possibility of a partial and temporary deregulation, it follows that it was
inappropriate to enjoin planting in accordance with such a deregulation
decision. Second, an injunction is a drastic and extraordinary remedy,
which should not be granted as a matter of course. See, e.g., Wein-
berger v. Romero-Barcelo, 456 U. S. 305, 312. If, as respondents now
concede, a less drastic remedy (such as partial or complete vacatur of
APHIS’s deregulation decision) was sufficient to redress their injury, no
recourse to the additional and extraordinary relief of an injunction was
warranted. Pp. 165-166.

(e) Given the District Court’s errors, this Court need not address
whether injunctive relief of some kind was available to respondents on
the record below. P. 166.

570 F. 3d 1130, reversed and remanded.

AvrTo, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and SCALIA, KENNEDY, THOMAS, GINSBURG, and SOTOMAYOR, JJ., joined.
STEVENS, J., filed a dissenting opinion, post, p. 166. BREYER, J., took no
part in the consideration or decision of the case.

Gregory G. Garre argued the cause for petitioners. With
him on the briefs were Maureen E. Mahoney, Richard P.
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Counsel

Bress, Philip J. Perry, J. Scott Ballenger, Drew C. Ensign,
and B. Andrew Brown.

Deputy Solicitor General Stewart argued the cause for the
federal respondents in support of petitioners. On the briefs
were Solicitor General Kagan, Assistant Attorney General
Moreno, Deputy Solicitor General Kneedler, Sarah E. Har-
rington, Andrew C. Mergen, Ellen J. Durkee, and Anna T.
Katselas.

Lawrence S. Robbins argued the cause for respondents
Geertson Seed Farms et al. With him on the brief were
Donald J. Russell, Alan E. Untereiner, Eva A. Temkin,
George A. Kimbrell, Kevin S. Golden, and Richard J.
Lazarus.™*

*Briefs of amici curiae urging reversal were filed for the American
Farm Bureau Federation et al. by Dan Himmelfarb and Jay C. Johnson,
for the American Sugarbeet Growers Association et al. by Jerrold J. Ganz-
fried, John F. Bruce, Gilbert S. Keteltas, Christopher H. Marraro, and
John F. Stanton; for the Chamber of Commerce of the United States of
America et al. by F. William Brownell, Ryan A. Shores, Robin S. Conrad,
Amar D. Sarwal, Harry M. Ng, Stacy R. Linden, Thomas Ward, and
Douglas Nelson; for the Pacific Legal Foundation by M. Reed Hopper and
Damien M. Schiff; and for the Washington Legal Foundation et al. by
Danzel J. Popeo, Cory L. Andrews, and Kevin T. Haroff.

Briefs of amici curiae urging affirmance were filed for the Arkansas
Rice Growers Association et al. by Richard Drury; for CROPP Coopera-
tive et al. by Stephanie Tai and Dennis M. Grzezinski; for the Union of
Concerned Scientists et al. by Deborah A. Sivas; and for Dinah Bear et al.
by Hope M. Babcock.

Briefs of amict curiae were filed for the State of California ex rel. Ed-
mund G. Brown, Jr., et al. by Mr. Brown, Attorney General, pro se, Matt
Rodriquez, Chief Assistant Attorney General, Gordon Burns, Deputy
State Solicitor General, Ken Alex, Senior Assistant Attorney General,
Sally Magnani, Supervising Deputy Attorney General, and Susan S. Fie-
ring, Deputy Attorney General, for the Commonwealth of Massachusetts
by Martha Coakley, Attorney General, and Seth Schofield, Assistant At-
torney General, and for the State of Oregon by John R. Kroger, Attorney
General; for the Defenders of Wildlife et al. by Eric R. Glitzenstein and
Howard M. Crystal; and for the Natural Resources Defense Council et al.
by Allison M. LaPlante and Nathaniel S. W. Lawrence.
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JUSTICE ALITO delivered the opinion of the Court.

This case arises out of a decision by the Animal and Plant
Health Inspection Service (APHIS) to deregulate a variety
of genetically engineered alfalfa. The District Court held
that APHIS violated the National Environmental Policy Act
of 1969 (NEPA), 83 Stat. 852, 42 U. S. C. §4321 et seq., by
issuing its deregulation decision without first completing a
detailed assessment of the environmental consequences of its
proposed course of action. To remedy that violation, the
District Court vacated the agency’s decision completely de-
regulating the alfalfa variety in question; ordered APHIS
not to act on the deregulation petition in whole or in part
until it had completed a detailed environmental review; and
enjoined almost all future planting of the genetically engi-
neered alfalfa pending the completion of that review. The
Court of Appeals affirmed the District Court’s entry of per-
manent injunctive relief. The main issue now in dispute
concerns the breadth of that relief. For the reasons set
forth below, we reverse and remand for further proceedings.

I
A

The Plant Protection Act (PPA), 114 Stat. 438, 7 U. S. C.
§7701 et seq., provides that the Secretary of the De-
partment of Agriculture (USDA) may issue regulations
“to prevent the introduction of plant pests into the United
States or the dissemination of plant pests within the
United States.” §7711(a). The Secretary has delegated
that authority to APHIS, a division of the USDA. 7 CFR
§§2.22(a), 2.80(a)(36) (2010). Acting pursuant to that delega-
tion, APHIS has promulgated regulations governing “the in-
troduction of organisms and products altered or produced
through genetic engineering that are plant pests or are be-
lieved to be plant pests.” See §340.0(a)(2), and n. 1. Under
those regulations, certain genetically engineered plants are
presumed to be “plant pests”—and thus “regulated articles”
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under the PPA—until APHIS determines otherwise. See
1bid.; §§340.1, 340.2, 340.6; see also App. 183. However, any
person may petition APHIS for a determination that a regu-
lated article does not present a plant pest risk and therefore
should not be subject to the applicable regulations. 7
U.S.C. §7711(c)(2); 7 CFR §340.6. APHIS may grant such
a petition in whole or in part. §340.6(d)(3).

In deciding whether to grant nonregulated status to a ge-
netically engineered plant variety, APHIS must comply with
NEPA, which requires federal agencies “to the fullest extent
possible” to prepare an environmental impact statement
(EIS) for “every recommendation or report on proposals for
legislation and other major Federal actio[n] significantly af-
fecting the quality of the human environment.” 42 U. S. C.
§4332(2)(C). The statutory text “speaks solely in terms of
proposed actions; it does not require an agency to consider
the possible environmental impacts of less imminent actions
when preparing the impact statement on proposed actions.”
Kleppe v. Sierra Club, 427 U. S. 390, 410, n. 20 (1976).

An agency need not complete an EIS for a particular pro-
posal if it finds, on the basis of a shorter “environmental
assessment” (EA), that the proposed action will not have a
significant impact on the environment. 40 CFR §§1508.9(a),
1508.13 (2009). Even if a particular agency proposal re-
quires an EIS, applicable regulations allow the agency to
take at least some action in furtherance of that proposal
while the EIS is being prepared. See §1506.1(a) (“[N]o ac-
tion concerning the proposal shall be taken which would: (1)
Have an adverse environmental impact; or (2) Limit the
choice of reasonable alternatives”); §1506.1(c) (“While work
on a required program environmental impact statement is in
progress and the action is not covered by an existing pro-
gram statement, agencies shall not undertake in the interim
any major Federal action covered by the program which may
significantly affect the quality of the human environment un-
less such action” satisfies certain requirements).


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


146 MONSANTO CO. ». GEERTSON SEED FARMS

Opinion of the Court

B

This case involves Roundup Ready Alfalfa (RRA), a kind
of alfalfa crop that has been genetically engineered to be
tolerant of glyphosate, the active ingredient of the herbicide
Roundup. Petitioner Monsanto Company (Monsanto) owns
the intellectual property rights to RRA. Monsanto licenses
those rights to co-petitioner Forage Genetics International
(FGI), which is the exclusive developer of RRA seed.

APHIS initially classified RRA as a regulated article, but
in 2004 petitioners sought nonregulated status for two
strains of RRA. In response, APHIS prepared a draft EA
assessing the likely environmental impact of the requested
deregulation. It then published a notice in the Federal Reg-
ister advising the public of the deregulation petition and so-
liciting public comments on its draft EA. After considering
the hundreds of public comments that it received, APHIS
issued a “Finding of No Significant Impact” and decided to
deregulate RRA unconditionally and without preparing an
EIS. Prior to this decision, APHIS had authorized almost
300 field trials of RRA conducted over a period of eight
years. App. 348.

Approximately eight months after APHIS granted RRA
nonregulated status, respondents (two conventional alfalfa
seed farms and environmental groups concerned with food
safety) filed this action against the Secretary of Agriculture
and certain other officials in Federal District Court, chal-
lenging APHIS’s decision to completely deregulate RRA.
Their complaint alleged violations of NEPA, the Endangered
Species Act of 1973 (ESA), 87 Stat. 884, 16 U.S. C. §1531
et seq., and the PPA. Respondents did not seek prelimi-
nary injunctive relief pending resolution of those claims.
Hence, RRA enjoyed nonregulated status for approximately
two years. During that period, more than 3,000 farmers
in 48 States planted an estimated 220,000 acres of RRA.
App. 350.
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In resolving respondents’ NEPA claim, the District Court
accepted APHIS’s determination that RRA does not have
any harmful health effects on humans or livestock. App. to
Pet. for Cert. 43a; accord, id., at 45a. Nevertheless, the Dis-
trict Court held that APHIS violated NEPA by deregulating
RRA without first preparing an EIS. In particular, the
court found that APHIS’s EA failed to answer substantial
questions concerning two broad consequences of its proposed
action: first, the extent to which complete deregulation
would lead to the transmission of the gene conferring glypho-
sate tolerance from RRA to organic and conventional alfalfa;
and, second, the extent to which the introduction of RRA
would contribute to the development of Roundup-resistant
weeds. Id., at 52a. In light of its determination that the
deregulation decision ran afoul of NEPA, the District Court
dismissed without prejudice respondents’ claims under the
ESA and PPA.

After these rulings, the District Court granted petitioners
permission to intervene in the remedial phase of the lawsuit.
The court then asked the parties to submit proposed judg-
ments embodying their preferred means of remedying the
NEPA violation. APHIS’s proposed judgment would have
ordered the agency to prepare an EIS, vacated the agen-
cy’s deregulation decision, and replaced that decision with
the terms of the judgment itself. Id., at 184a (proposed
judgment providing that “[the federal] defendants’ [June 14,]
2005 Determination of Nonregulated Status for Alfalfa Ge-
netically Engineered for Tolerance to the Herbicide Glypho-
sate is hereby vacated and replaced by the terms of this
Judgment” (emphasis added)). The terms of the proposed
judgment, in turn, would have permitted the continued
planting of RRA pending completion of the EIS, subject to
six restrictions. Those restrictions included, among other
things, mandatory isolation distances between RRA and
non-genetically-engineered alfalfa fields in order to mitigate
the risk of gene flow; mandatory harvesting conditions; a re-
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quirement that planting and harvesting equipment that had
been in contact with RRA be cleaned prior to any use with
conventional or organic alfalfa; identification and handling re-
quirements for RRA seed; and a requirement that all RRA
seed producers and hay growers be under contract with
either Monsanto or FGI and that their contracts require com-
pliance with the other limitations set out in the proposed
judgment.

The District Court rejected APHIS’s proposed judgment.
In its preliminary injunction, the District Court prohibited
almost all future planting of RRA pending APHIS’s comple-
tion of the required EIS. But in order to minimize the harm
to farmers who had relied on APHIS’s deregulation decision,
the court expressly allowed those who had already pur-
chased RRA to plant their seeds until March 30, 2007. Id.,
at b8a. In its subsequently entered permanent injunction
and judgment, the court (1) vacated APHIS’s deregulation
decision; (2) ordered APHIS to prepare an EIS before it
made any decision on Monsanto’s deregulation petition;
(3) enjoined the planting of any RRA in the United States
after March 30, 2007, pending APHIS’s completion of the re-
quired EIS; and (4) imposed certain conditions (suggested by
APHIS) on the handling and identification of already-planted
RRA. Id., at 7T9a, 109a. The District Court denied peti-
tioners’ request for an evidentiary hearing.

The Government, Monsanto, and FGI appealed, challeng-
ing the scope of the relief granted but not disputing the ex-
istence of a NEPA violation. See Geertson Seed Farms v.
Johanns, 570 F. 3d 1130, 1136 (2009). A divided panel of the
Court of Appeals for the Ninth Circuit affirmed. Based on
its review of the record, the panel first concluded that the
District Court had “recognized that an injunction does not
‘automatically issue’ when a NEPA violation is found” and
had instead based its issuance of injunctive relief on the
four-factor test traditionally used for that purpose. Id., at
1137. The panel held that the District Court had not com-
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mitted clear error in making any of the subsidiary factual
findings on which its assessment of the four relevant factors
was based. And the panel rejected the claim that the Dis-
trict Court had not given sufficient deference to APHIS’s
expertise concerning the likely effects of allowing continued
planting of RRA on a limited basis. In the panel’s view,
APHIS’s proposed interim measures would have perpetu-
ated a system that had been found by the District Court to
have caused environmental harm in the past. Id., at 1139.
Hence, the panel concluded that the District Court had not
abused its discretion “in choosing to reject APHIS’s pro-
posed mitigation measures in favor of a broader injunction
to prevent more irreparable harm from occurring.” Ibid.

The panel majority also rejected petitioners’ alternative
argument that the District Court had erred in declining to
hold an evidentiary hearing before entering its permanent
injunction. Writing in dissent, Judge N. Randy Smith dis-
agreed with that conclusion. In his view, the District Court
was required to conduct an evidentiary hearing before issu-
ing a permanent injunction unless the facts were undisputed
or the adverse party expressly waived its right to such a
hearing. Neither of those two exceptions, he found, ap-
plied here.

We granted certiorari. 558 U. S. 1142 (2010).

II
A

At the threshold, respondents contend that petitioners lack
standing to seek our review of the lower court rulings at
issue here. We disagree.

Standing under Article III of the Constitution requires
that an injury be concrete, particularized, and actual or im-
minent; fairly traceable to the challenged action; and re-
dressable by a favorable ruling. Horne v. Flores, 557 U. S.
433, 445 (2009). Petitioners here satisfy all three criteria.
Petitioners are injured by their inability to sell or license
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RRA to prospective customers until such time as APHIS
completes the required EIS. Because that injury is caused
by the very remedial order that petitioners challenge on ap-
peal, it would be redressed by a favorable ruling from this
Court.

Respondents do not dispute that petitioners would have
standing to contest the District Court’s permanent injunec-
tion order if they had pursued a different litigation strategy.
Instead, respondents argue that the injury of which peti-
tioners complain is independently caused by a part of the
District Court’s order that petitioners failed to challenge,
namely, the vacatur of APHIS’s deregulation decision. The
practical consequence of the vacatur, respondents contend,
was to restore RRA to the status of a regulated article; and,
subject to certain exceptions not applicable here, federal reg-
ulations ban the growth and sale of regulated articles. Be-
cause petitioners did not specifically challenge the District
Court’s vacatur, respondents reason, they lack standing to
challenge a part of the District Court’s order (i. e., the in-
junction) that does not cause petitioners any injury not also
caused by the vacatur. See Brief for Respondents 19-20.

Respondents’ argument fails for two independent reasons.
First, although petitioners did not challenge the vacatur di-
rectly, they adequately preserved their objection that the va-
cated deregulation decision should have been replaced by
APHIS’s proposed injunction. Throughout the remedial
phase of this litigation, one of the main disputes between the
parties has been whether the District Court was required to
adopt APHIS’s proposed judgment. See, e. g., Intervenor-
Appellants’ Opening Brief in No. 07-16458 etc. (CA9), p. 59
(urging the Court of Appeals to “vacate the district court’s
judgment and remand this case to the district court with
instructions to enter APHIS’s proposed relief”); Opening
Brief of Federal Defendants-Appellants in No. 07-16458 etc.
(CA9), pp. 21, 46 (“The blanket injunction should be nar-
rowed in accordance with APHIS’s proposal”); see also Tr. of


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 561 U. S. 139 (2010) 151

Opinion of the Court

Oral Arg. 6, 25-27, 53-54. That judgment would have re-
placed the vacated deregulation decision with an order
expressly allowing continued planting of RRA subject to
certain limited conditions. App. to Pet. for Cert. 184a
(proposed judgment providing that “[the federal] defendants’
14 June 2005 Determination of Nonregulated Status for Al-
falfa Genetically Engineered for Tolerance to the Herbicide
Glyphosate is hereby vacated and replaced by the terms of
this judgment” (emphasis added)). Accordingly, if the Dis-
trict Court had adopted the agency’s suggested remedy,
there would still be authority for the continued planting of
RRA, because there would, in effect, be a new deregulation
decision.!

Second, petitioners in any case have standing to challenge
the part of the District Court’s order enjoining partial dereg-
ulation. Respondents focus their standing argument on the
part of the judgment enjoining the planting of RRA, but the
judgment also states that “[blefore granting Monsanto’s de-
regulation petition, even in part, the federal defendants shall
prepare an environmental impact statement.” Id., at 108a
(emphasis added); see also id., at 79a (“The Court will enter
a final judgment . . . ordering the government to prepare an
EIS before it makes a decision on Monsanto’s deregulation
petition”). As respondents concede, that part of the judg-
ment goes beyond the vacatur of APHIS’s deregulation deci-
sion. See Tr. of Oral Arg. 37, 46.

At oral argument, respondents contended that the restric-
tion on APHIS’s ability to effect a partial deregulation of
RRA does not cause petitioners “an actual or an imminent
harm.” Id., at 39-40. In order for a partial deregulation
to occur, respondents argued, the case would have to be re-
manded to the agency, and APHIS would have to prepare an

1'We need not decide whether the District Court had the authority to
replace the vacated agency order with an injunction of its own making.
The question whether petitioners are entitled to the relief that they seek
goes to the merits, not to standing.
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EA “that may or may not come out in favor of a partial
deregulation.” Id., at 40. Because petitioners cannot
prove that those two events would happen, respondents con-
tended, the asserted harm caused by the District Court’s
partial deregulation ban is too speculative to satisfy the ac-
tual or imminent injury requirement.

We reject this argument. If the injunction were lifted,
we do not see why the District Court would have to remand
the matter to the agency in order for APHIS to effect a par-
tial deregulation. And even if a remand were required, we
perceive no basis on which the District Court could decline
to remand the matter to the agency so that it could deter-
mine whether to pursue a partial deregulation during the
pendency of the EIS process.

Nor is any doubt as to whether APHIS would issue a new
EA in favor of a partial deregulation sufficient to defeat peti-
tioners’ standing. It is undisputed that petitioners have
submitted a deregulation petition and that a partial deregu-
lation of the kind embodied in the agency’s proposed judg-
ment would afford petitioners much of the relief that they
seek; it is also undisputed that, absent the District Court’s
order, APHIS could attempt to effect such a partial deregu-
lation pending its completion of the EIS. See id., at 7-8,
25-27,38. For purposes of resolving the particular standing
question before us, we need not decide whether or to what
extent a party challenging an injunction that bars an agency
from granting certain relief must show that the agency
would be likely to afford such relief if it were free to do so.
In this case, as is clear from APHIS’s proposed judgment
and from its briefing throughout the remedial phase of this
litigation, the agency takes the view that a partial dereg-
ulation reflecting its proposed limitations is in the public
interest. Thus, there is more than a strong likelihood that
APHIS would partially deregulate RRA were it not for the
District Court’s injunction. The District Court’s elimina-
tion of that likelihood is plainly sufficient to establish a con-
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stitutionally cognizable injury. Moreover, as respondents
essentially conceded at oral argument, that injury would be
redressed by a favorable decision here, since “vacating the
current injunction . . . will allow [petitioners] to go back to
the agency, [to] seek a partial deregulation,” even if the Dis-
trict Court’s vacatur of APHIS’s deregulation decision is left
intact. Id., at 39. We therefore hold that petitioners have
standing to seek this Court’s review.?

B

We next consider petitioners’ contention that respondents
lack standing to seek injunctive relief. See Daimler-
Chrysler Corp. v. Cuno, 547 U. S. 332, 352 (2006) (“[A] plain-
tiff must demonstrate standing separately for each form of
relief sought” (internal quotation marks omitted)). Peti-
tioners argue that respondents have failed to show that any
of the named respondents is likely to suffer a constitutionally
cognizable injury absent injunctive relief. See Brief for
Petitioners 40. We disagree.

Respondents include conventional alfalfa farmers. Em-
phasizing “the undisputed concentration of alfalfa seed
farms,” the District Court found that those farmers had “es-
tablished a ‘reasonable probability’ that their organic and
conventional alfalfa crops will be infected with the engi-
neered gene” if RRA is completely deregulated. App. to
Pet. for Cert. 50a.®> A substantial risk of gene flow injures

2We do not rest “the primary basis for our jurisdiction on the premise
that the District Court enjoined APHIS from partially deregulating RRA
in any sense.” Post, at 172 (STEVENS, J., dissenting). Even if the Dis-
trict Court’s order prohibiting a partial deregulation applies only to “the
particular partial deregulation order proposed to the court by APHIS,”
post, at 173, petitioners would still have standing to challenge that aspect
of the order.

3 At least one of the respondents in this case specifically alleges that he
owns an alfalfa farm in a prominent seed-growing region and faces a sig-
nificant risk of contamination from RRA. See Record, Doc. 62, pp. 1-2;
id., 110, at 3—-4 (Declaration of Phillip Geertson in Support of Plaintiffs’
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respondents in several ways. For example, respondents
represent that, in order to continue marketing their product
to consumers who wish to buy non-genetically-engineered al-
falfa, respondents would have to conduct testing to find out
whether and to what extent their crops have been contami-
nated. See, e. g., Record, Doc. 62, p. 5 (Declaration of Phillip
Geertson in Support of Plaintiffs’ Motion for Summary Judg-
ment) (Geertson Declaration) (“Due to the high potential for
contamination, I will need to test my crops for the presence
of genetically engineered alfalfa seed. This testing will be
a new cost to my seed business and we will have to raise
our seed prices to cover these costs, making our prices less
competitive”); id., Doc. 57, p. 4 (Declaration of Patrick Trask
in Support of Plaintiff’s Motion for Summary Judgment) (“To
ensure that my seeds are pure, I will need to test my crops
and obtain certification that my seeds are free of genetically
engineered alfalfa”); see also id., Doc. 55, p. 2 (“[T]here is
zero tolerance for contaminated seed in the organic market”).
Respondents also allege that the risk of gene flow will cause
them to take certain measures to minimize the likelihood of
potential contamination and to ensure an adequate supply of
non-genetically-engineered alfalfa. See, e. g., Geertson Dec-
laration 3 (noting the “increased cost of alfalfa breeding due

Motion for Summary Judgment) (“Since alfalfa is pollinated by honey,
bumble and leafcutter bees, the genetic contamination of the Roundup
Ready seed will rapidly spread through the seed growing regions. Bees
have a range of at least two to ten miles, and the alfalfa seed farms are
much more concentrated”). Other declarations in the record provide fur-
ther support for the District Court’s conclusion that the deregulation of
RRA poses a significant risk of contamination to respondents’ crops. See,
e. g., id., Doc. 53, 19, p. 2 (Declaration of Jim Munsch) (alleging risk of
“significant contamination . . . due to the compact geographic area of the
prime alfalfa seed producing areas and the fact that pollen is distributed
by bees that have large natural range of activity”); App. 18, p. 401 (Decla-
ration of Marc Asumendi) (“Roundup alfalfa seed fields are currently being
planted in all the major alfalfa seed production areas with little regard to
contamination to non-GMO seed production fields”).
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to potential for genetic contamination”); id., at 6 (“Due to
the threat of contamination, I have begun contracting with
growers outside of the United States to ensure that I can
supply genetically pure, conventional alfalfa seed. Finding
new growers has already resulted in increased administra-
tive costs at my seed business”).

Such harms, which respondents will suffer even if their
crops are not actually infected with the Roundup Ready
gene, are sufficiently concrete to satisfy the injury-in-fact
prong of the constitutional standing analysis. Those harms
are readily attributable to APHIS’s deregulation decision,
which, as the District Court found, gives rise to a significant
risk of gene flow to non-genetically-engineered varieties of
alfalfa. Finally, a judicial order prohibiting the growth and
sale of all or some genetically engineered alfalfa would rem-
edy respondents’ injuries by eliminating or minimizing the
risk of gene flow to conventional and organic alfalfa crops.
We therefore conclude that respondents have constitutional
standing to seek injunctive relief from the complete deregu-
lation order at issue here.

Petitioners appear to suggest that respondents fail to
satisfy the “zone of interests” test we have previously articu-
lated as a prudential standing requirement in cases challeng-
ing agency compliance with particular statutes. See Reply
Brief for Petitioners 12 (arguing that protection against the
risk of commercial harm “is not an interest that NEPA was
enacted to address”); Bennett v. Spear, 520 U. S. 154, 162-163
(1997). That argument is unpersuasive because, as the Dis-
trict Court found, respondents’ injury has an environmental
as well as an economic component. See App. to Pet. for
Cert. 49a. Inits ruling on the merits of respondents’ NEPA
claim, the District Court held that the risk that the RRA
gene conferring glyphosate resistance will infect conven-
tional and organic alfalfa is a significant environmental effect
within the meaning of NEPA. Petitioners did not appeal
that part of the court’s ruling, and we have no occasion to
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revisit it here. Respondents now seek injunctive relief in
order to avert the risk of gene flow to their crops—the very
same effect that the District Court determined to be a sig-
nificant environmental concern for purposes of NEPA. The
mere fact that respondents also seek to avoid certain eco-
nomic harms that are tied to the risk of gene flow does not
strip them of prudential standing.

In short, respondents have standing to seek injunctive re-
lief, and petitioners have standing to seek this Court’s re-
view of the Ninth Circuit’s judgment affirming the entry of
such relief. We therefore proceed to the merits of the case.

II1
A

The District Court sought to remedy APHIS’s NEPA vio-
lation in three ways: First, it vacated the agency’s decision
completely deregulating RRA; second, it enjoined APHIS
from deregulating RRA, in whole or in part, pending comple-
tion of the mandated EIS; and third, it entered a nationwide
injunction prohibiting almost all future planting of RRA.
Id., at 108a-110a. Because petitioners and the Government
do not argue otherwise, we assume without deciding that the
District Court acted lawfully in vacating the deregulation
decision. See Tr. of Oral Arg. 7 (“[T]he district court could
have vacated the order in its entirety and sent it back to the
agency”); accord, id., at 15-16. We therefore address only
the latter two aspects of the District Court’s judgment. Be-
fore doing so, however, we provide a brief overview of the
standard governing the entry of injunctive relief.

B

“[A] plaintiff seeking a permanent injunction must satisfy
a four-factor test before a court may grant such relief. A
plaintiff must demonstrate: (1) that it has suffered an irrepa-
rable injury; (2) that remedies available at law, such as mone-
tary damages, are inadequate to compensate for that injury;
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(3) that, considering the balance of hardships between the
plaintiff and defendant, a remedy in equity is warranted; and
(4) that the public interest would not be disserved by a per-
manent injunction.” eBay Inc. v. MercExchange, L. L. C.,
547 U. S. 388, 391 (2006). The traditional four-factor test ap-
plies when a plaintiff seeks a permanent injunction to rem-
edy a NEPA violation. See Winter v. Natural Resources
Defense Council, Inc., 555 U. S. 7, 31-33 (2008).

Petitioners argue that the lower courts in this case pro-
ceeded on the erroneous assumption that an injunction is
generally the appropriate remedy for a NEPA violation. In
particular, petitioners note that the District Court cited pre-
Winter Ninth Circuit precedent for the proposition that, in
“‘the run of the mill NEPA case,”” an injunction delaying
the contemplated government project is proper “‘until the
NEPA violation is cured.”” App. to Pet. for Cert. 65a (quot-
ing Idaho Watersheds Project v. Hahn, 307 F. 3d 815, 833
(CA9 2002)); see also App. to Pet. for Cert. bba (quoting same
language in preliminary injunction order). In addition, peti-
tioners observe, the District Court and the Court of Appeals
in this case both stated that, “in unusual circumstances, an
injunction may be withheld, or, more likely, limited in scope”
in NEPA cases. Id., at 66a (quoting National Parks &
Conservation Assn. v. Babbitt, 241 F. 3d 722, 737, n. 18
(CA9 2001); internal quotation marks omitted); 570 F. 3d, at
1137.

Insofar as the statements quoted above are intended to
guide the determination whether to grant injunctive relief,
they invert the proper mode of analysis. An injunction
should issue only if the traditional four-factor test is satisfied.
See Winter, supra, at 31-33. In contrast, the statements
quoted above appear to presume that an injunction is the
proper remedy for a NEPA violation except in unusual cir-
cumstances. No such thumb on the scales is warranted.
Nor, contrary to the reasoning of the Court of Appeals, could
any such error be cured by a court’s perfunctory recognition
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that “an injunction does not automatically issue” in NEPA
cases. See 570 F. 3d, at 1137 (internal quotation marks
omitted). It is not enough for a court considering a request
for injunctive relief to ask whether there is a good reason
why an injunction should not issue; rather, a court must de-
termine that an injunction should issue under the traditional
four-factor test set out above.

Notwithstanding the lower courts’ apparent reliance on
the incorrect standard set out in the pre-Winter Circuit prec-
edents quoted above, respondents argue that the lower
courts in fact applied the traditional four-factor test. In
their view, the statements that injunctive relief is proper in
the “run-of-the-mill” NEPA case, and that such injunctions
are granted except in “unusual circumstances,” are descrip-
tive rather than prescriptive. See Brief for Respondents 28,
n. 14. We need not decide whether respondents’ character-
ization of the lower court opinions in this case is sound.
Even if it is, the injunctive relief granted here cannot stand.

C

We first consider whether the District Court erred in en-
joining APHIS from partially deregulating RRA during the
pendency of the EIS process.?

The relevant part of the District Court’s judgment states
that, “[blefore granting Monsanto’s deregulation petition,
even in part, the federal defendants shall prepare an envi-

4 Petitioners focus their challenge on the part of the District Court’s
order prohibiting the planting of RRA. As we explain below, however,
the broad injunction against planting cannot be valid if the injunction
against partial deregulation is improper. See infra, at 165; see also App.
to Pet. for Cert. 64a (District Court order recognizing that APHIS’s pro-
posed remedy “seekl[s], in effect, a partial deregulation that permits the
continued expansion of the [RRA] market subject to certain conditions”
(emphasis added)). The validity of the injunction prohibiting partial de-
regulation is therefore properly before us. Like the District Court, we
use the term “partial deregulation” to refer to any limited or conditional
deregulation. See id., at 64a, 69a.
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ronmental impact statement.” App. to Pet. for Cert. 108a
(emphasis added); see also id., at 79a (“The Court will enter
a final judgment . . . ordering the government to prepare an
EIS before it makes a decision on Monsanto’s deregulation
petition”). The plain text of the order prohibits any partial
deregulation, not just the particular partial deregulation em-
bodied in APHIS’s proposed judgment. We think it is quite
clear that the District Court meant just what it said. The
related injunction against planting states that “no [RRA]. ..
may be planted” “[ulntil the federal defendants prepare the
EIS and decide the deregulation petition.” Id., at 108a (em-
phasis added). That injunction, which appears in the very
same judgment and directly follows the injunction against
granting Monsanto’s petition “even in part,” does not carve
out an exception for planting subsequently authorized by a
valid partial deregulation decision.

In our view, none of the traditional four factors governing
the entry of permanent injunctive relief supports the Dis-
trict Court’s injunction prohibiting partial deregulation. To
see why that is so, it is helpful to understand how the injunec-
tion prohibiting a partial deregulation fits into the broader
dispute between the parties.

Respondents in this case brought suit under the Adminis-
trative Procedure Act (APA) to challenge a particular agency
order: APHIS’s decision to completely deregulate RRA.
The District Court held that the order in question was proce-
durally defective, and APHIS decided not to appeal that de-
termination. At that point, it was for the agency to decide
whether and to what extent it would pursue a partial dereg-
ulation. If the agency found, on the basis of a new EA, that
a limited and temporary deregulation satisfied applicable
statutory and regulatory requirements, it could proceed with
such a deregulation even if it had not yet finished the oner-
ous EIS required for complete deregulation. If and when
the agency were to issue a partial deregulation order, any
party aggrieved by that order could bring a separate suit
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under the APA to challenge the particular deregulation at-
tempted. See 5 U.S. C. §702.

In this case, APHIS apparently sought to “streamline” the
proceedings by asking the District Court to craft a remedy
that, in effect, would have partially deregulated RRA until
such time as the agency had finalized the EIS needed for a
complete deregulation. See Tr. of Oral Arg. 16, 23-24; App.
to Pet. for Cert. 69a. To justify that disposition, APHIS and
petitioners submitted voluminous documentary submissions
in which they purported to show that the risk of gene flow
would be insignificant if the District Court allowed limited
planting and harvesting subject to APHIS’s proposed condi-
tions. Respondents, in turn, submitted considerable evi-
dence of their own that seemed to cut the other way. This
put the District Court in an unenviable position. “The par-
ties’ experts disagreed over virtually every factual issue re-
lating to possible environmental harm, including the likeli-
hood of genetic contamination and why some contamination
had already occurred.” 570 F. 3d, at 1135.

The District Court may well have acted within its discre-
tion in refusing to craft a judicial remedy that would have
authorized the continued planting and harvesting of RRA
while the EIS is being prepared. It does not follow, how-
ever, that the District Court was within its rights in enjoin-
g APHIS from allowing such planting and harvesting pur-
suant to the authority vested in the agency by law. When
the District Court entered its permanent injunction, APHIS
had not yet exercised its authority to partially deregulate
RRA. Until APHIS actually seeks to effect a partial dereg-
ulation, any judicial review of such a decision is premature.?

5 NEPA provides that an EIS must be “include[d] in every recommenda-
tion or report on proposals for legislation and other major Federal actions
significantly affecting the quality of the human environment.” 42 U. S. C.
§4332(2)(C) (emphasis added); see also Kleppe v. Sierra Club, 427 U. S.
390, 406 (1976) (“A court has no authority to depart from the statutory
language and . . . determine a point during the germination process of a
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Nor can the District Court’s injunction be justified as a
prophylactic measure needed to guard against the possibility
that the agency would seek to effect on its own the particu-
lar partial deregulation scheme embodied in the terms of
APHIS’s proposed judgment. Even if the District Court
was not required to adopt that judgment, there was no need
to stop the agency from effecting a partial deregulation in
accordance with the procedures established by law. More-
over, the terms of the District Court’s injunction do not
just enjoin the particular partial deregulation embodied in
APHIS’s proposed judgment. Instead, the District Court
barred the agency from pursuing any deregulation—no mat-
ter how limited the geographic area in which planting of
RRA would be allowed, how great the isolation distances
mandated between RRA fields and fields for growing non-
genetically-engineered alfalfa, how stringent the regulations
governing harvesting and distribution, how robust the en-
forcement mechanisms available at the time of the deci-
sion, and—consequently—no matter how small the risk
that the planting authorized under such conditions would
adversely affect the environment in general and respondents
in particular.

potential proposal at which an impact statement should be prepared” (first
emphasis added)). When a particular agency proposal exists and requires
the preparation of an EIS, NEPA regulations allow the agency to take at
least some action pertaining to that proposal during the pendency of the
EIS process. See 40 CFR §§1506.1(a), (¢) (2009). We do not express any
view on the Government’s contention that a limited deregulation of the
kind embodied in its proposed judgment would not require the prior prep-
aration of an EIS. See Brief for Federal Respondents 21-22 (citing
§1506.1(a)); Tr. of Oral Arg. 20 (“[W]hat we were proposing for the in-
terim, that is allowing continued planting subject to various protective
measures, was fundamentally different from the action on which the EIS
was being prepared”). Because APHIS has not yet invoked the proce-
dures necessary to attempt a limited deregulation, any judicial consider-
ation of such issues is not warranted at this time.
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The order enjoining any partial deregulation was also in-
consistent with other aspects of the very same judgment.
In fashioning its remedy for the NEPA violation, the District
Court steered a “middle course” between more extreme op-
tions on either end. See id., at 1136. On the one hand, the
District Court rejected APHIS’s proposal (supported by
petitioners) to allow continued planting and harvesting of
RRA subject to the agency’s proposed limitations. On the
other hand, the District Court did not bar continued planting
of RRA as a regulated article under permit from APHIS,
see App. to Pet. for Cert. 75a, and it expressly allowed farm-
ers to harvest and sell RRA planted before March 30, 2007,
id., at 76a-79a. If the District Court was right to conclude
that any partial deregulation, no matter how limited, re-
quired the preparation of an EIS, it is hard to see why the
limited planting and harvesting that the District Court al-
lowed did not also require the preparation of an EIS. Con-
versely, if the District Court was right to conclude that the
limited planting and harvesting it allowed did not require the
preparation of an EIS, then an appropriately limited partial
deregulation should likewise have been possible.

Based on the analysis set forth above, it is clear that the
order enjoining any deregulation whatsoever does not satisfy
the traditional four-factor test for granting permanent in-
junctive relief. Most importantly, respondents cannot show
that they will suffer irreparable injury if APHIS is allowed
to proceed with any partial deregulation, for at least two
independent reasons.

First, if and when APHIS pursues a partial deregulation
that arguably runs afoul of NEPA, respondents may file a
new suit challenging such action and seeking appropriate
preliminary relief. See 5 U.S. C. §§702, 705. Accordingly,
a permanent injunction is not now needed to guard against
any present or imminent risk of likely irreparable harm.

Second, a partial deregulation need not cause respondents
any injury at all, much less irreparable injury; if the scope
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of the partial deregulation is sufficiently limited, the risk of
gene flow to their crops could be virtually nonexistent. For
example, suppose that APHIS deregulates RRA only in a
remote part of the country in which respondents neither
grow nor intend to grow non-genetically-engineered alfalfa,
and in which no conventional alfalfa farms are currently lo-
cated. Suppose further that APHIS issues an accompany-
ing administrative order mandating isolation distances so
great as to eliminate any appreciable risk of gene flow to the
crops of conventional farmers who might someday choose to
plant in the surrounding area. See, e. g., Brief in Opposition
9, n. 6 (quoting study concluding “‘that in order for there to
be zero tolerance of any gene flow between [an RRA] seed
field and a conventional seed field, those fields would have to
have a five-mile isolation distance between them’”); see also
Tr. of Oral Arg. 15-16 (representation from the Solicitor Gen-
eral that APHIS may impose conditions on the deregulation
of RRA via issuance of an administrative order). Finally,
suppose that APHIS concludes in a new EA that its limited
deregulation would not pose a significant risk of gene flow
or harmful weed development, and that the agency adopts a
plan to police vigorously compliance with its administrative
order in the limited geographic area in question. It is hard
to see how respondents could show that such a limited dereg-
ulation would cause them likely irreparable injury. (Re-
spondents in this case do not represent a class, so they could
not seek to enjoin such an order on the ground that it might
cause harm to other parties.) In any case, the District
Court’s order prohibiting any partial deregulation improp-
erly relieves respondents of their burden to make the requi-
site evidentiary showing.®

6The District Court itself appears to have recognized that its broad
injunction may not have been necessary to avert any injury to respond-
ents. See App. to Pet. for Cert. 191a (“It does complicate it to try to
fine-tune a particular remedy. So the simpler the remedy, the more at-
tractive it is from the Court’s point of view, because it appears to me
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Of course, APHIS might ultimately choose not to partially
deregulate RRA during the pendency of the EIS, or else to
pursue the kind of partial deregulation embodied in its pro-
posed judgment rather than the very limited deregulation
envisioned in the above hypothetical. Until such time as the
agency decides whether and how to exercise its regulatory
authority, however, the courts have no cause to intervene.
Indeed, the broad injunction entered here essentially pre-
empts the very procedure by which the agency could deter-
mine, independently of the pending EIS process for assess-
ing the effects of a complete deregulation, that a limited
deregulation would not pose any appreciable risk of environ-
mental harm. See 40 CFR §§1501.4, 1508.9(a) (2009).

In sum, we do not know whether and to what extent
APHIS would seek to effect a limited deregulation during
the pendency of the EIS process if it were free to do so; we
do know that the vacatur of APHIS’s deregulation decision
means that virtually no RRA can be grown or sold until such
time as a new deregulation decision is in place, and we also
know that any party aggrieved by a hypothetical future de-
regulation decision will have ample opportunity to challenge
it, and to seek appropriate preliminary relief, if and when
such a decision is made. In light of these particular circum-
stances, we hold that the District Court did not properly
exercise its discretion in enjoining a partial deregulation of
any kind pending APHIS’s preparation of an EIS. It fol-
lows that the Court of Appeals erred in affirming that aspect
of the District Court’s judgment.

enforcement is easier. Understanding it is easier, and it may be, while a
blunt instrument, it may actually, for the short term, achieve its result,
achieve its purpose, even maybe it overachieves it. . . . Maybe a lot
of it is not necessary. I don’t know” (emphasis added)); see also ibid.
(“I don’t say you have to be greater than 1.6 miles, you have to be away
from the bees, you have to be dah dah dah. That’s the farm business.
I'm not even in it”); id., at 192a (“I am not going to get into the isolation
distances”).
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D

We now turn to petitioners’ claim that the District Court
erred in entering a nationwide injunction against planting
RRA. Petitioners argue that the District Court did not
apply the right test for determining whether to enter perma-
nent injunctive relief; that, even if the District Court identi-
fied the operative legal standard, it erred as a matter of law
in applying that standard to the facts of this case; and that
the District Court was required to grant petitioners an evi-
dentiary hearing to resolve contested issues of fact germane
to the remedial dispute between the parties. We agree that
the District Court’s injunction against planting went too far,
but we come to that conclusion for two independent reasons.

First, the impropriety of the District Court’s broad injunc-
tion against planting flows from the impropriety of its injunc-
tion against partial deregulation. If APHIS may partially
deregulate RRA before preparing a full-blown EIS—a ques-
tion that we need not and do not decide here—farmers
should be able to grow and sell RRA in accordance with that
agency determination. Because it was inappropriate for the
District Court to foreclose even the possibility of a partial
and temporary deregulation, it necessarily follows that it
was likewise inappropriate to enjoin any and all parties from
acting in accordance with the terms of such a deregulation
decision.

Second, respondents have represented to this Court that
the District Court’s injunction against planting does not have
any meaningful practical effect independent of its vacatur.
See Brief for Respondents 24; see also Tr. of Oral Arg. 38
(“['T]he mistake that was made [by the District Court] was
in not appreciating . . . that the vacatur did have [the] effect”
of independently prohibiting the growth and sale of almost
all RRA). Aninjunction is a drastic and extraordinary rem-
edy, which should not be granted as a matter of course. See,
e. 9., Weinberger v. Romero-Barcelo, 456 U. S. 305, 311-312
(1982). If a less drastic remedy (such as partial or complete
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vacatur of APHIS’s deregulation decision) was sufficient to
redress respondents’ injury, no recourse to the additional and
extraordinary relief of an injunction was warranted. See
ibid.; see also Winter, 555 U. S., at 31-33.

E

In sum, the District Court abused its discretion in enjoin-
ing APHIS from effecting a partial deregulation and in
prohibiting the possibility of planting in accordance with
the terms of such a deregulation. Given those errors, this
Court need not express any view on whether injunctive
relief of some kind was available to respondents on the rec-
ord before us. Nor does the Court address the question
whether the District Court was required to conduct an evi-
dentiary hearing before entering the relief at issue here.
The judgment of the Ninth Circuit is reversed, and the case
is remanded for further proceedings consistent with this
opinion.

It is so ordered.

JUSTICE BREYER took no part in the consideration or deci-
sion of this case.

JUSTICE STEVENS, dissenting.

The Court does not dispute the District Court’s critical
findings of fact: First, Roundup Ready Alfalfa (RRA) can
contaminate other plants. See App. to Pet. for Cert. 38a,
bda, 62a. Second, even planting in a controlled setting had
led to contamination in some instances. See id., at 69a—70a.
Third, the Animal and Plant Health Inspection Service
(APHIS) has limited ability to monitor or enforce limitations
on planting. See id., at 70a. And fourth, genetic contami-
nation from RRA could decimate farmers’ livelihoods and the
American alfalfa market for years to come. See id., at 71a;
see also id., at 29a-30a. Instead, the majority faults the
District Court for “enjoining APHIS from partially deregu-
lating RRA.” Ante, at 158.
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In my view, the District Court may not have actually or-
dered such relief, and we should not so readily assume that
it did. Regardless, the District Court did not abuse its dis-
cretion when, after considering the voluminous record and
making the aforementioned findings, it issued the order

now before us.
I

To understand the District Court’s judgment, it is neces-
sary to understand the background of this litigation. Peti-
tioner Monsanto Company (Monsanto) is a large corporation
that has long produced a weedkiller called Roundup. After
years of experimentation, Monsanto and copetitioner Forage
Genetics International (FGI) genetically engineered a muta-
tion in the alfalfa genome that makes the plant immune to
Roundup. Monsanto and FGI’s new product, RRA, is “the
first crop that has been engineered to resist a[n] herbicide”
and that can transmit the genetically engineered gene to
other plants. See App. to Pet. for Cert. 45a.

In 2004, in the midst of a deregulatory trend in the agricul-
tural sector, petitioners asked APHIS to deregulate RRA,
thereby allowing it to be sold and planted nationwide. Id.,
at 101a. Rather than conducting a detailed analysis and
preparing an “environmental impact statement” (EIS), as re-
quired by the National Environmental Policy Act of 1969
(NEPA) for every “major Federal actio[n] significantly af-
fecting the quality of the human environment,” 42 U. S. C.
§4332(2)(C), APHIS merely conducted an abbreviated “envi-
ronmental assessment” (EA). During the 6-month period in
which APHIS allowed public comment on its EA, the agency
received 663 comments, 520 of which opposed deregulation.
App. to Pet. for Cert. 29a. Farmers and scientists opined
that RRA could contaminate alfalfa that has not been ge-
netically modified, destroying the American export market
for alfalfa and, potentially, contaminating other plants and
breeding a new type of pesticide-resistant weed. Id., at
29a-30a.
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Despite substantial evidence that RRA genes could trans-
fer to other plants, APHIS issued a “Finding of No Significant
Impact” and agreed to deregulate RRA “unconditionally,”
ante, at 146. With no EIS to wait for and no regulation
blocking its path, petitioners began selling RRA. Farmers
and environmental groups swiftly brought this lawsuit to
challenge APHIS’s decision to deregulate, raising claims
under NEPA and other statutes.

The District Court carefully reviewed a long record and
found that “APHIS’s reasons for concluding” that the risks
of genetic contamination are low were “not ‘convincing.’”
App. to Pet. for Cert. 38a. A review of APHIS’s internal
documents showed that individuals within the agency
warned that contamination might occur. APHIS rested its
decision to deregulate on its assertion that contamination
risk is “not significant because it is the organic and conven-
tional farmers’ responsibility” to protect themselves and the
environment. [Ibid. Yet the agency drew this conclusion
without having investigated whether such farmers “can, in
fact, protect their crops from contamination.” Ibid. The
Distriet Court likewise found that APHIS'’s reasons for dis-
regarding the risk of pesticide-resistant weeds were specula-
tive and “not convincing.” Id., at 46a. The agency had
merely explained that if weeds acquire Roundup resistance,
farmers can use “‘[a]lternative herbicides.”” Ibid. In light
of the “acknowledged” risk of RRA gene transmission and
the potential “impact on the development of Roundup resis-
tant weeds,” the court concluded that there was a significant
possibility of serious environmental harm, and granted sum-
mary judgment for the plaintiffs. Id., at 54a; see also id.,
at 45a.

At this point, the question of remedy arose. The parties
submitted proposed final judgments, and several corpora-
tions with an interest in RRA, including Monsanto, sought
permission to intervene. The District Court granted their
motion and agreed “to give them the opportunity to present
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evidence to assist the court in fashioning the appropriate
scope of whatever relief is granted.” Id., at 54a (internal
quotation marks omitted).

While the District Court considered the proposed judg-
ments, it issued a preliminary injunction. Ordinarily, the
court explained, the remedy for failure to conduct an EIS is
to vacate the permit that was unlawfully given—the result
of which, in this case, would be to prohibit any use of RRA.
See 1id., at Hba; see also id., at 65a. But this case presented
a special difficulty: Following APHIS’s unlawful deregulation
order, some farmers had begun planting genetically modified
RRA. Id., at 55a. In its preliminary injunction, the Dis-
trict Court ordered that no new RRA could be planted until
APHIS completed the EIS or the court determined that
some other relief was appropriate. But, so as to protect
these farmers, the court declined to prohibit them from “har-
vesting, using, or selling” any crops they had already
planted. Id., at 56a. And “to minimize the harm to those
growers who intend to imminently plant [RRA],” the court
permitted “[t]hose growers who intend to plant [RRA] in the
next three weeks and have already purchased the seed” to
go ahead and plant. Id., at 58a (emphasis deleted). Essen-
tially, the court grandfathered in those farmers who had re-
lied, in good faith, on APHIS’s actions.

Before determining the scope of its final judgment, the
District Court invited the parties and intervenors to submit
“whatever additional evidence” they “wish[ed] to provide,”
and it scheduled additional oral argument. Id., at 58a—59a.
The parties submitted “competing proposals for permanent
injunctive relief.” Id., at 60a. The plaintiffs requested that
no one—not even the grandfathered-in farmers—be allowed
to plant, grow, or harvest RRA until the full EIS had been
prepared. Id., at 64a. APHIS and the intervenors instead
sought a remedy that would “facilitat[e] the continued and
dramatic growth” of RRA: a “partial deregulation” order
that would permit planting subject to certain conditions,
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such as specified minimum distances between RRA and con-
ventional alfalfa and special cleaning requirements for equip-
ment used on the genetically modified crop. See id., at
60a—64a.

The court adopted a compromise. First, it declined to
adopt the APHIS-Monsanto proposal. APHIS itself had
acknowledged that “gene transmission could and had oc-
curred,” and that RRA “could result in the development of
Roundup-resistant weeds.” Id., at 61a—62a. In light of the
substantial record evidence of these risks, the court would
not agree to a nationwide planting scheme “without the ben-
efit of the development of all the relevant data,” as well as
public comment about whether contamination could be con-
trolled. Id., at 68a. The “partial deregulation” proposed
by petitioners, the court noted, was really “deregulation
with certain conditions,” id., at 69a—which, for the same rea-
sons given in the court’s earlier order, requires an EIS, ¢bid.
The court pointed out numerous problems with the APHIS-
Monsanto proposal. Neither APHIS nor Monsanto had pro-
vided “evidence that suggests whether, and to what extent,
the proposed interim conditions” would actually “be fol-
lowed,” and comparable conditions had failed to prevent con-
tamination in certain limited settings. Id., at 69a-70a.
APHIS, moreover, conceded that “it does not have the re-
sources to inspect” the RRA that had already been planted,
and so could not possibly be expected “to adequately monitor
the more than one million acres of [RRA] intervenors esti-
mate [would] be planted” under their proposal. Id., at 70a.
That was especially problematic because any plan to limit
contamination depended on rules about harvesting, and
farmers were unlikely to follow those rules. Id., at 7la.
“APHIS ha[d] still not made any inquiry” into numerous fac-
tual concerns raised by the court in its summary judgment
order issued several months earlier. Id., at 70a.

Next, the court rejected the plaintiffs’ proposed remedy of
“enjoin[ing] the harvesting and sale of already planted”


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 561 U. S. 139 (2010) 171

STEVENS, J., dissenting

RRA. Id., at 76a. Although any planting or harvesting of
RRA poses a contamination risk, the court reasoned that the
equities were different for those farmers who had already
invested time and money planting RRA in good-faith reliance
on APHIS’s deregulation order. And small amounts of har-
vesting could be more easily monitored. Rather than force
the farmers to tear up their crops, the court imposed a vari-
ety of conditions on the crops’ handling and distribution.
Id., at T7a.

As to all other RRA, however, the court sided with the
plaintiffs and enjoined planting during the pendency of the
EIS. Balancing the equities, the court explained that the
risk of harm was great. “[CJontamination cannot be un-
done; it will destroy the crops of those farmers who do not
sell genetically modified alfalfa.” Id., at 71a. And because
those crops “cannot be replanted for two to four years,” that
loss will be even greater. Ibid. On the other side of the
balance, the court recognized that some farmers may wish to
switch to genetically modified alfalfa immediately, and some
companies like Monsanto want to start selling it to them just
as fast. But, the court noted, RRA is a small percentage of
those companies’ overall business; unsold seed can be stored,;
and the companies “‘have [no] cause to claim surprise’” as
to any loss of anticipated revenue, as they “were aware of
plaintiffs’ lawsuit” and “nonetheless chose to market” RRA.
Id., at 72a.

Thus, the District Court stated that it would “vacat[e] the
June 2005 deregulation decision”; “enjoi[n] the planting of
[RRA] in the United States after March 30, 2007,” the date
of the decision, “pending the government’s completion of the
EIS and decision on the deregulation petition”; and impose
“conditions on the handling and identification of already-
planted [RRA]L” Id., at 79a. On the same day, the court
issued its judgment. In relevant part, the judgment states:

“The federal defendants’ June 14, 2005 Determination
of Nonregulated Status for [RRA] is VACATED. Be-
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fore granting Monsanto’s deregulation petition, even in
part, the federal defendants shall prepare an [EIS].
Until the federal defendants prepare the EIS and decide
the deregulation petition, no [RRA] may be planted. . ..

“I[RRA already] planted before March 30, 2007 may
be grown, harvested and sold subject to the following
conditions.” Id., at 108a-109a.

II

Before proceeding to address the Court’s opinion on its
own terms, it is important to note that I have reservations
about the validity of those terms. The Court today rests
not only the bulk of its analysis but also the primary basis
for our jurisdiction on the premise that the District Court
enjoined APHIS from partially deregulating RRA in any
sense. See ante, at 152-153, 158-164.! That is a permis-
sible, but not necessarily correct, reading of the District
Court’s judgment.

So far as I can tell, until petitioners’ reply brief, neither
petitioners nor the Government submitted to us that the Dis-
trict Court had exceeded its authority in this manner. And,
indeed, the Government had not raised this issue in any
court at all. Petitioners did not raise the issue in any of
their three questions presented or in the body of their peti-
tion for a writ of certiorari. And they did not raise the
issue in their opening briefs to this Court. Only after re-

1See also ante, at 161 (“[Tlhe District Court barred the agency from
pursuing any deregulation—no matter how limited the geographic area in
which planting of RRA would be allowed, how great the isolation distances
mandated between RRA fields and fields for growing non-genetically-
engineered alfalfa, how stringent the regulations governing harvesting
and distribution, how robust the enforcement mechanisms available at the
time of the decision, and—consequently—no matter how small the risk
that the planting authorized under such conditions would adversely affect
the environment in general and respondents in particular” (emphasis
deleted)).


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 561 U. S. 139 (2010) 173

STEVENS, J., dissenting

spondents alleged that Monsanto’s injury would not be re-
dressed by vacating the injunction, insofar as RRA would
still be a regulated article, did petitioners bring the issue to
the Court’s attention. Explaining why they have a redress-
able injury, petitioners alleged that the District Court’s
order prevents APHIS from “implement[ing] an[y] interim
solution allowing continued planting.” Reply Brief for Pe-
titioners 5. APHIS, the party that the Court says was
wrongly “barred . . . from pursuing any deregulation,” even
“in accordance with the procedures established by law,” ante,
at 161, did not complain about this aspect of the District
Court’s order even in its reply brief.

Thus, notwithstanding that petitioners “adequately pre-
served their objection that the vacated deregulation decision
should have been replaced by APHIS’s proposed injunction,”
ante, at 150 (emphasis added), the key legal premise on which
the Court decides this case was never adequately presented.
Of course, this is not standard—or sound—judicial practice.
See Kumho Tire Co. v. Carmichael, 526 U. S. 137, 159 (1999)
(STEVENS, J., concurring in part and dissenting in part). To-
day’s decision illustrates why, for it is quite unclear whether
the Court’s premise is correct, and the Court has put itself
in the position of deciding legal issues without the aid of
briefing.

In my view, the District Court’s judgment can fairly be
read to address only (1) total deregulation orders of the kind
that spawned this lawsuit, and (2) the particular partial
deregulation order proposed to the court by APHIS. This
interpretation of the judgment is more consistent with the
District Court’s accompanying opinion, which concluded by
stating that the court “will enter a final judgment” “ordering
the government to prepare an EIS before [the court] makes
a decision on Monsanto’s deregulation petition.” App. to
Pet. for Cert. 79a. The language of that opinion does not
appear to “balr] the agency from pursuing any deregula-
tion—no matter how limited,” ante, at 161 (emphasis deleted).
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This interpretation is also more consistent with APHIS’s
own decision not to contest what, according to the Court,
was an unprecedented infringement on the agency’s statu-
tory authority.

To be sure, the District Court’s judgment is somewhat
opaque. But it is troubling that we may be asserting juris-
diction and deciding a highly factbound case based on noth-
ing more than a misunderstanding. It is also troubling that
we may be making law without adequate briefing on the crit-
ical questions we are passing upon. I would not be sur-
prised if on remand the District Court merely clarified its
order.

I11

Even assuming that the majority has correctly interpreted
the District Court’s judgment, I do not agree that we should
reverse the District Court.

At the outset, it is important to observe that when a dis-
trict court is faced with an unlawful agency action, a set of
parties who have relied on that action, and a prayer for relief
to avoid irreparable harm, the court is operating under its
powers of equity. In such a case, a court’s function is “to do
equity and to mould each decree to the necessities of the
particular case.” Hecht Co. v. Bowles, 321 U.S. 321, 329
(1944). “Flexibility” and “practicality” are the touchstones
of these remedial determinations, as “the public interest,”
“private needs,” and “competing private claims” must all be
weighed and reconciled against the background of the court’s
own limitations and its particular familiarity with the case.
Id., at 329-330.2

2See also, e. g., Railroad Comm’n of Tex. v. Pullman Co., 312 U. S. 496,
500 (1941) (“The history of equity jurisdiction is the history of regard
for public consequences. . . . There have been as many and as variegated
applications of this supple principle as the situations that have brought it
into play”); Seymour v. Freer, 8 Wall. 202, 218 (1869) (“[A] court of equity
ha[s] unquestionable authority to apply its flexible and comprehensive ju-
risdiction in such manner as might be necessary to the right administra-
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When a district court takes on the equitable role of adjust-
ing legal obligations, we review the remedy it crafts for
abuse of discretion. “[DJeference,” we have explained, “is
the hallmark of abuse-of-discretion review.” General Elec.
Co. v. Joiner, 522 U. S. 136, 143 (1997). Although equitable
remedies are “not left to a trial court’s ‘inclination,”” they
are left to the court’s “‘judgment.”” Albemarle Paper Co.
v. Moody, 422 U. S. 405, 416 (1975) (quoting United States v.
Burr, 25 F. Cas. 30, 35 (No. 14,692d) (CC Va. 1807) (Marshall,
C. J.)). The principles set forth in applicable federal statutes
may inform that judgment. See United States v. Oakland
Cannabis Buyers’ Cooperative, 532 U. S. 483, 497 (2001) (“[A]
court sitting in equity cannot ignore the judgment of Con-
gress, deliberately expressed in legislation” (internal quota-
tion marks omitted)). And historically, courts have had par-
ticularly broad equitable power—and thus particularly broad
discretion—to remedy public nuisances and other “ ‘purpres-
tures upon public rights and properties,”” Mugler v. Kansas,
123 U.S. 623, 672 (1887),> which include environmental
harms.*

In my view, the District Court did not “unreasonably exer-
cisle]” its discretion, Bennett v. Bennett, 208 U. S. 505, 512
(1908), even if it did categorically prohibit partial deregula-
tion pending completion of the EIS. Rather, the District
Court’s judgment can be understood as either of two reason-
able exercises of its equitable powers.

tion of justice between the parties”). Indeed, the very “ground of this
jurisdiction” is a court’s “ability to give a more complete and perfect rem-
edy.” 2 J. Story, Equity Jurisprudence §924, p. 225 (M. Bigelow ed. 13th
ed. 1886).

3See Steelworkers v. United States, 361 U.S. 39, 60-61 (1959) (per
curiam,) (reviewing history of injunctions to prevent public nuisances).

4See, e.g., Georgia v. Tennessee Copper Co., 206 U. S. 230 (1907) (air
pollution); Arizona Copper Co. v. Gillespie, 230 U.S. 46, 56-57 (1913)
(water pollution).
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Equitable Application of Administrative Law

First, the District Court’s decision can be understood as
an equitable application of administrative law. Faced with
two different deregulation proposals, the District Court ap-
pears to have vacated the deregulation that had already oc-
curred, made clear that NEPA requires an EIS for any fu-
ture deregulation of RRA, and partially stayed the vacatur
to the extent it affects farmers who had already planted
RRAS

Under NEPA, an agency must prepare an EIS for “every
... major Federal actio[n] significantly affecting the quality
of the human environment.” 42 U.S. C. §4332(2)(C). Re-
call that the District Court had found, on the basis of sub-
stantial evidence, that planting RRA can cause genetic con-
tamination of other crops, planting in controlled settings had
led to contamination, APHIS is unable to monitor or enforce
limitations on planting, and genetic contamination could deci-
mate the American alfalfa market. In light of that evidence,
the court may well have concluded that any deregulation of
RRA, even in a “limited . . . geographic area” with “stringent

. . regulations governing harvesting and distribution,”®

5See Reply Brief for Federal Respondents 3. There is an ongoing de-
bate about the role of equitable adjustments in administrative law. See,
e. ., Levin, “Vacation” at Sea: Judicial Remedies and Equitable Discretion
in Administrative Law, 53 Duke L. J. 291 (2003). The parties to this ap-
peal and the majority assume that the District Court’s remedy was crafted
under its equity powers, and I will do the same.

5One of the many matters not briefed in this case is how limited a partial
deregulation can be. It is not clear whether the sort of extremely limited
“partial deregulations” envisioned by the Court, see ante, at 161-164, in
which RRA is “deregulated” in one small geographic area pursuant to
stringent restrictions, could be achieved only through “partial deregula-
tion” actions, or whether they could also (or exclusively) be achieved
through a more case-specific permit process. Under the applicable regu-
lations, a regulated article may still be used subject to a permitting proc-
ess. See 7 CFR §§340.0, 340.4 (2010). These permits “prescribe con-
finement conditions and standard operating procedures . . . to maintain
confinement of the genetically engineered organism.” Introduction of Or-
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ante, at 161, requires an EIS under NEPA. See generally
D. Mandelker, NEPA Law and Litigation §§ 8:33-8:48 (2d ed.
2009) (describing when an KIS is required); cf. Marsh v. Ore-
gon Natural Resources Council, 490 U.S. 360, 371 (1989)
(NEPA embodies “sweeping commitment” to environmental
safety and principle that “the agency will not act on incom-
plete information, only to regret its decision after it is too
late to correct”). Indeed, it appears that any deregulation
of a genetically modified, herbicide-resistant crop that can
transfer its genes to other organisms and cannot effectively
be monitored easily fits the criteria for when an EIS is
required.” That is especially so when, as in this case,
the environmental threat is novel. See Winter v. Natural
Resources Defense Council, Inc., 555 U.S. 7, 23 (2008)
(EIS is more important when party “is conducting a new

ganisms and Products Altered or Produced Through Genetic Engineering,
72 Fed. Reg. 39021, 39022 (2007) (hereinafter Introduction).

Ordinarily, “[olnce an article has been deregulated, APHIS does not
place any restrictions or requirements on its use.” Id., at 39023. As of
2007, APHIS had never—not once—granted partial approval of a petition
for nonregulated status. USDA, Introduction of Genetically Engineered
Organisms, Draft Environmental Impact Statement, July 2007, p. 11, on-
line at http:/www.aphis.usda.gov/brs/pdf/complete_eis.pdf (as visited June
18, 2010, and available in Clerk of Court’s case file). In 2007, APHIS
began contemplating a “new system” to allow for the release and use of
genetically modified organisms, for “special cases” in which there are risks
“that could be mitigated with conditions to ensure safe commercial use.”
Introduction 39024 (emphasis added).

"See, e. g, 40 CFR §1508.8 (2009) (determination whether an EIS is
required turns on both “[d]irect effects” and “[ilndirect effects,” and “in-
clude[s] those resulting from actions which may have both beneficial and
detrimental effects, even if on balance the agency believes that the effect
will be beneficial”); §1508.27(b)(4) (determination whether an EIS is re-
quired turns on “[t]he degree to which the effects on the quality of the
human environment are likely to be highly controversial”); § 1508.27(b)(5)
(determination whether an EIS is required turns on “[t]he degree to which
the possible effects on the quality of the human environment are highly
uncertain or involve unique or unknown risks”).
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type of activity with completely unknown effects on the
environment”).®

Moreover, given that APHIS had already been ordered to
conduct an EIS on deregulation of RRA, the court could
have reasonably feared that partial deregulation would un-
dermine the agency’s eventual decision. Courts confronted
with NEPA violations regularly adopt interim measures to
maintain the status quo, particularly if allowing agency ac-
tion to go forward risks foreclosing alternative courses of
action that the agency might have adopted following comple-
tion of an EIS. See Mandelker, NEPA Law and Litigation
§4:61. The applicable regulations, to which the District
Court owed deference,” provide that during the preparation
of an KIS, “no action concerning the [agency’s] proposal shall
be taken which would . . . [h]ave an adverse environmental
impact” or “[l]limit the choice of reasonable alternatives.”
40 CFR §1506.1(a) (2009). As exemplified by the problem
of what to do with farmers who had already purchased or
planted RRA prior to the District Court’s judgment, even
minimal deregulation can limit future regulatory options.

8The Court posits a hypothetical in which APHIS deregulates RRA
limited to a remote area in which alfalfa is not grown, and issues an accom-
panying order “mandating isolation distances so great as to eliminate
any appreciable risk of gene flow to the crops of conventional farmers
who might someday choose to plant in the surrounding area.” Ante,
at 163. At the outset, it is important to note the difference between a
plausible hypothetical and a piece of fiction. At least as of 2007, APHIS
had never granted partial approval of a petition for nonregulated status.
See n. 6, supra. And I doubt that it would choose to deregulate geneti-
cally modified alfalfa in a place where the growing conditions and sales
networks for the product are so poor that no farmer already plants it.
Moreover, the notion that this imagined deregulation would pose virtually
no environmental risk ignores one of the District Court’s critical findings
of fact: APHIS has very limited capacity to monitor its own restrictions.
The agency could place all manner of constraints on its deregulation or-
ders; they will have no effect unless they are enforced.

9See Marsh v. Oregon Natural Resources Council, 490 U. S. 360, 372
(1989).
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“Courts must remember that in many cases allowing an
agency to proceed makes a mockery of the EIS process, con-
verting it from analysis to rationalization.” Herrmann, In-
junctions for NEPA Violations: Balancing the Equities, 59 U.
Chi. L. Rev. 1263, 1289 (1992); see also 40 CFR §1502.5 (EIS
should be implemented in manner ensuring it “will not be
used to rationalize or justify decisions already made”).

Although the majority does not dispute that the District
Court could have reasonably concluded that NEPA requires
an KIS for even partial deregulation of RRA, it suggests
that any such conclusion would have been incompatible with
the court’s decision to permit limited harvesting by farmers
who had already planted RRA. See ante, at 162.1° I do not
see the “inconsisten[cy].” Ibid. NEPA does not apply to
actions by federal courts. See 40 CFR §1508.12. Exercis-
ing its equitable discretion to balance the interests of the
parties and the public, the District Court would have been
well within its rights to find that NEPA requires an EIS
before the agency grants “Monsanto’s deregulation petition,
even in part,” App. to Pet. for Cert. 108a, yet also to find
that a partial stay of the vacatur was appropriate to protect
the interests of those farmers who had already acted in
good-faith reliance on APHIS.

Similarly, I do not agree that the District Court’s ruling
was “premature” because APHIS had not yet effected any
partial deregulations, ante, at 160. Although it is “for the
agency to decide whether and to what extent” it will pursue
deregulation, ante, at 159, the court’s application of NEPA
to APHIS’s regulation of RRA might have controlled any
deregulation during the pendency of the EIS. Petitioners
and APHIS had already come back to the court with a pro-
posed partial deregulation order which, the court explained,

1©The Court states that the order permitted both harvesting and plant-
ing. But the court’s final judgment permitted only sale and harvesting of
RRA planted before March 30, 2007, more than a month before the judg-
ment. See App. to Pet. for Cert. 109a; see also id., at 79a.
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was incompatible with its determination that there is a sub-
stantial risk of gene spreading and that APHIS lacks moni-
toring capacity. That same concern would apply to any
partial deregulation order. The court therefore had good
reason to make it clear, upfront, that the parties should not
continue to expend resources proposing such orders, instead
of just moving ahead with an EIS. Cf. Railroad Comm’n
of Tex. v. Pullman Co., 312 U. S. 496, 500 (1941) (“The re-
sources of equity are equal to an adjustment that will avoid
the waste of a tentative decision”). Indeed, it was APHIS
itself that “sought to ‘streamline’” the process. Ante, at 160.

Injunctive Relief

Second, the District Court’s judgment can be understood
as a reasonable response to the nature of the risks posed by
RRA. Separate and apart from NEPA’s requirement of an
EIS, these risks were sufficiently serious, in my view, that
the court’s injunction was a permissible exercise of its equi-
table authority.

The District Court found that gene transfer can and does
occur, and that if it were to spread through open land the
environmental and economic consequences would be devas-
tating. Cf. Amoco Production Co. v. Gambell, 480 U. S. 531,
545 (1987) (“Environmental injury, by its nature, can seldom
be adequately remedied by money damages and is often per-
manent or at least of long duration, i. e., irreparable”). Al-
though “a mere possibility of a future nuisance will not sup-
port an injunction,” courts have never required proof “that
the nuisance will occur”; rather, “it is sufficient . . . that the
risk of its happening is greater than a reasonable man would
incur.” 5 J. Pomeroy, A Treatise on Equity Jurisprudence
and Equitable Remedies § 1937 (§523), p. 4398 (2d ed. 1919)
(first emphasis added). Once gene transfer occurred in
American fields, it “would be difficult—if not impossible—to
reverse the harm.” Hollingsworth v. Perry, 558 U. S. 183,
195 (2010) (per curiam,).
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Additional considerations support the District Court’s
judgment. It was clear to the court that APHIS had only
limited capacity to monitor planted RRA, and some RRA
had already been planted. The marginal threat posed by
additional planting was therefore significant. Injunctive
remedies are meant to achieve a “nice adjustment and recon-
ciliation between the competing claims” of injury by “mould-
[ing] each decree to the necessities of the particular case.”
Weinberger v. Romero-Barcelo, 456 U.S. 305, 312 (1982)
(internal quotation marks omitted). Under these circum-
stances, it was not unreasonable for the court to conclude
that the most equitable solution was to allocate the limited
amount of potentially safe RRA to the farmers who had al-
ready planted that crop.!!

The Court suggests that the injunction was nonetheless
too sweeping because “a partial deregulation need not cause
respondents any injury at all . . . ; if the scope of the partial
deregulation is sufficiently limited, the risk of gene flow to
their crops could be virtually nonexistent.” Ante, at 162-163.
The Court appears to reach this conclusion by citing one par-
ticular study (in a voluminous record), rather than any find-
ings of fact.”> Even assuming that this study is correct, the

11 As explained previously, I do not see the court’s broad injunction as
“inconsistent,” ante, at 162, with its decision that farmers who had already
planted RRA could harvest their crop. The equities are different for
farmers who relied on the agency than for companies like Monsanto that
developed an organism knowing it might be regulated; and APHIS could
monitor only a limited amount of RRA.

2The Court also hypothesizes a set of growing conditions that would
isolate RRA from the plaintiffs in this case, even if not from other farmers.
See ante, at 163. As already explained, these hypotheticals are rather
unrealistic. See n. 8, supra. And, given that the plaintiffs include envi-
ronmental organizations as well as farmer and consumer associations, it is
hard to see how APHIS could so carefully isolate and protect their inter-
ests. In any event, because APHIS concedes that it cannot monitor such
limits, rules that protect these or any other parties may be merely horta-
tory in practice. Moreover, although we have not squarely addressed the
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Court ignores the District Court’s findings that gene flow is
likely and that APHIS has little ability to monitor any condi-
tions imposed on a partial deregulation. Limits on planting
or harvesting may operate fine in a laboratory setting, but
the Distriect Court concluded that many limits will not be
followed and cannot be enforced in the real world.!

Against that background, it was perfectly reasonable to
wait for an EIS. APHIS and petitioners argued to the Dis-
trict Court that partial deregulation could be safely imple-
mented, they submitted evidence intended to show that
planting restrictions would prevent the spread of the newly
engineered gene, and they contested “virtually every factual
issue relating to possible environmental harm.” Geertson
Seed Farms v. Johanns, 570 F. 3d 1130, 1135 (CA9 2009).
But lacking “the benefit of the development of all the rele-
vant data,” App. to Pet. for Cert. 68a, the District Court did
not find APHIS’s and petitioners’ assertions to be convine-
ing. I cannot say that I would have found otherwise. It
was reasonable for the court to conclude that planting could
not go forward until more complete study, presented in an
EIS, showed that the known problem of gene flow could, in
reality, be prevented.!*

issue, in my view “[t]here is no general requirement that an injunction
affect only the parties in the suit.” Bresgal v. Brock, 843 F. 2d 1163, 1169
(CA9 1987). To limit an injunction against a federal agency to the named
plaintiffs “would only encourage numerous other” regulated entities “to
file additional lawsuits in this and other federal jurisdictions.” Livestock
Marketing Assn. v. United States Dept. of Agriculture, 207 F. Supp. 2d
992, 1007 (SD 2002), aff’d, 335 F. 3d 711, 726 (CAS8 2003).

12 The majority notes that the District Court acknowledged, at a hearing
several months before it issued the judgment, that a simple but slightly
overinclusive remedy may be preferable to an elaborate set of planting
conditions. See ante, at 163-164, n. 6. Quite right. As the District
Court said to APHIS’s lawyer at that hearing, if the agency issues an
elaborate set of precautions, “I don’t know how you even start to enforce
it.”  App. to Pet. for Cert. 190a-191a.

14T suspect that if APHIS and petitioners had come back to the court
with more convincing evidence prior to completing an EIS, and moved to
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The District Court’s decision that more study was needed
to assess whether limits on deregulation could prevent envi-
ronmental damage is further reinforced by the statutory con-
text in which the issue arose. A court’s equitable discretion
must be guided by “recognized, defined public policy.” Mer-
edith v. Winter Haven, 320 U.S. 228, 235 (1943); see also
Hecht Co., 321 U.S., at 331 (explaining that when a court
evaluates an agency’s decision against the background of a
federal statute, the court’s discretion “must be exercised in
light of the large objectives of the Act”). Congress recog-
nized in NEPA that complex environmental cases often re-
quire exceptionally sophisticated scientific determinations,
and that agency decisions should not be made on the basis of
“incomplete information.” Marsh, 490 U. S., at 371. Con-
gress also recognized that agencies cannot fully weigh the
consequences of these decisions without obtaining public
comments through an EIS. See Robertson v. Methow Val-
ley Citizens Council, 490 U. S. 332, 350 (1989)."> While a
court may not presume that a NEPA violation requires an
injunction, it may take into account the principles embodied
in the statute in considering whether an injunction would be
appropriate. This District Court had before it strong evi-
dence that gene transmission was likely to occur and that
limits on growing could not be enforced. It also had a large
amount of highly detailed evidence about whether growing
restrictions, even if enforced, can prevent transmission.
That evidence called into question the agency’s own claims

modify the court’s order, the court would have done so. Indeed, the Dis-
trict Court showed a willingness to recalibrate its order when it amended
its judgment just a few months after the judgment’s issuance in light of
APHIS’s submission that certain requirements were impractical. See
App. to Pet. for Cert. 111a-114a.

15 Accordingly, while “NEPA itself does not mandate particular results,”
it does mandate a particular process and embodies the principle that fed-
eral agencies should “carefully conside[r] detailed information” before in-
curring potential environmental harm. Robertson, 490 U. S., at 350, 349.
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regarding the risks posed by partial deregulation. In en-
joining partial deregulation until it had the benefit of an EIS
to help parse the evidence, the court acted with exactly the
sort of caution that Congress endorsed in NEPA.

Finally, it bears mention that the District Court’s experi-
ence with the case may have given it grounds for skepticism
about the representations made by APHIS and petitioners.
Sometimes “one judicial actor is better positioned than an-
other to decide the issue in question.” Miller v. Fenton, 474
U.S. 104, 114 (1985). A “district court may have insights
not conveyed by the record.” Pierce v. Underwood, 487
U. S. 552, 560 (1988). In this case, the agency had attempted
to deregulate RRA without an EIS in spite of ample evi-
dence of potential environmental harms. And when the
court made clear that the agency had violated NEPA, the
agency responded by seeking to “‘streamline’” the process,
ante, at 160, submitting a deregulation proposal with Mon-
santo that suffered from some of the same legal and empiri-
cal holes as its initial plan to deregulate. Against that back-
ground, the court may have felt it especially prudent to wait
for an EIS before concluding that APHIS could manage
RRA’s threat to the environment.

* * *

The District Court in this case was put in an “unenviable
position.” Ibid. In front of it was strong evidence that
RRA poses a serious threat to the environment and to Amer-
ican business, and that limits on RRA deregulation might
not be followed or enforced—and that even if they were, the
newly engineered gene might nevertheless spread to other
crops. Confronted with those disconcerting submissions,
with APHIS’s unlawful deregulation decision, with a group
of farmers who had staked their livelihoods on APHIS’s deci-
sion, and with a federal statute that prizes informed deci-
sionmaking on matters that seriously affect the environment,
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the court did the best it could. In my view, the District
Court was well within its discretion to order the remedy that
the Court now reverses. Accordingly, I respectfully dissent.
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DOE ET AL. v. REED, WASHINGTON SECRETARY OF
STATE, ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 09-559. Argued April 28, 2010—Decided June 24, 2010

The Washington Constitution allows citizens to challenge state laws by
referendum. To initiate a referendum, proponents must file a petition
with the secretary of state that contains valid signatures of registered
Washington voters equal to or exceeding four percent of the votes cast
for the office of Governor at the last gubernatorial election. A valid
submission requires not only a signature, but also the signer’s address
and the county in which he is registered to vote.

In May 2009, Washington Governor Christine Gregoire signed into
law Senate Bill 5688, which expanded the rights and responsibilities of
state-registered domestic partners, including same-sex domestic part-
ners. That same month, Protect Marriage Washington, one of the peti-
tioners here, was organized as a “State Political Committee” for the
purpose of collecting the petition signatures necessary to place a refer-
endum challenging SB 5688 on the ballot. If the referendum made it
onto the ballot, Protect Marriage Washington planned to encourage vot-
ers to reject SB 5688. Protect Marriage Washington submitted the pe-
tition with more than 137,000 signatures to the secretary of state, and
after conducting the verification and canvassing process required by
state law, the secretary determined that the petition contained sufficient
signatures to qualify the referendum (R-71) for the ballot. Respondent
intervenors invoked the Washington Public Records Act (PRA) to ob-
tain copies of the petition, which contained the signers’ names and
addresses.

The R-71 petition sponsor and certain signers filed a complaint and a
motion for injunctive relief in Federal District Court, seeking to enjoin
the public release of the petition. Count I alleges that the PRA “is
unconstitutional as applied to referendum petitions,” and Count II al-
leges that the PRA “is unconstitutional as applied to the Referendum
71 petition because there is a reasonable probability that the sig-
natories . . . will be subjected to threats, harassment, and reprisals.”
Determining that the PRA burdened core political speech, the District
Court held that plaintiffs were likely to succeed on the merits of Count I
and granted a preliminary injunction preventing release of the signatory
information. Reviewing only Count I, the Ninth Circuit held that plain-
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tiffs were unlikely to succeed on their claim that the PRA is unconsti-
tutional as applied to referendum petitions in general, and therefore
reversed.

Held: Disclosure of referendum petitions does not as a general matter
violate the First Amendment. Pp. 194-202.

(a) Because plaintiffs’ Count I claim and the relief that would follow—
an injunction barring the secretary of state from releasing referendum
petitions to the public—reach beyond the particular circumstances of
these plaintiffs, they must satisfy this Court’s standards for a facial chal-
lenge to the extent of that reach. See United States v. Stevens, 559
U. S. 460, 472-473. P. 194.

(b) The compelled disclosure of signatory information on referendum
petitions is subject to review under the First Amendment. In most
cases, the individual’s signature will express the view that the law sub-
ject to the petition should be overturned. Even if the signer is agnostic
as to the merits of the underlying law, his signature still expresses the
political view that the question should be considered “by the whole elec-
torate.” Meyer v. Grant, 486 U. S. 414, 421. In either case, the expres-
sion of a political view implicates a First Amendment right.

Petition signing remains expressive even when it has legal effect in
the electoral process. But that does not mean that the electoral context
is irrelevant to the nature of this Court’s First Amendment review.
States have significant flexibility in implementing their own voting sys-
tems. To the extent a regulation concerns the legal effect of a particu-
lar activity in that process, the government is afforded substantial lati-
tude to enforce that regulation. Also pertinent is the fact that the PRA
is not a prohibition on speech, but a disclosure requirement that may
burden “the ability to speak, but [does] ‘not prevent anyone from speak-
ing.”” Citizens United v. Federal Election Comm’n, 558 U. S. 310, 366.
This Court has reviewed First Amendment challenges to disclosure re-
quirements in the electoral context under an “exacting scrutiny” stand-
ard, requiring “a ‘substantial relation’ between the disclosure require-
ment and a ‘sufficiently important’ governmental interest.” Id., at
366-367. To withstand this scrutiny, “the strength of the govern-
mental interest must reflect the seriousness of the actual burden on
First Amendment rights.” Dawis v. Federal Election Comm’n, 554
U.S. 724, 744. Pp. 194-196.

(c) The State’s interest in preserving the integrity of the electoral
process suffices to defeat the argument that the PRA is unconstitutional
with respect to referendum petitions in general. That interest is par-
ticularly strong with respect to efforts to root out fraud. But the
State’s interest is not limited to combating fraud; it extends to efforts
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to ferret out invalid signatures caused not by fraud but by simple mis-
take, such as duplicate signatures or signatures of individuals who are
not registered to vote in the State. The State’s interest also extends
more generally to promoting transparency and accountability in the
electoral process.

Plaintiffs contend that disclosure is not sufficiently related to the in-
terest of protecting the integrity of the electoral process to withstand
First Amendment scrutiny. They argue that disclosure is not neces-
sary because the secretary of state is already charged with verifying
and canvassing the names on a petition, a measure’s advocates and oppo-
nents can observe that process, any citizen can challenge the secretary’s
actions in court, and criminal penalties reduce the danger of fraud in
the petition process. But the secretary’s verification and canvassing
will not catch all the invalid signatures, and public disclosure can help
cure the inadequacies of the secretary’s process. Disclosure also helps
prevent difficult-to-detect fraud such as outright forgery and “bait and
switch” fraud, in which an individual signs the petition based on a mis-
representation of the underlying issue. And disclosure promotes trans-
parency and accountability in the electoral process to an extent other
measures cannot. Pp. 197-199.

(d) Plaintiffs’ main objection is that “the strength of the governmen-
tal interest” does not “reflect the seriousness of the actual burden on
First Amendment rights.” Davis, supra, at 744. According to plain-
tiffs, the objective of those seeking disclosure is not to prevent fraud,
but to publicly identify signatories and broadcast their political views
on the subject of the petition. Plaintiffs allege, for example, that sev-
eral groups plan to post the petitions in searchable form on the Internet,
and then encourage other citizens to seek out R-71 petition signers.
That, plaintiffs argue, would subject them to threats, harassment, and
reprisals.

The problem for plaintiffs is that their argument rests almost entirely
on the specific harm that would attend the disclosure of information on
the R-T1 petition. But the question before the Court at this stage of
the litigation is whether disclosure of referendum petitions in general
violates the First Amendment. Faced with the State’s unrebutted ar-
guments that only modest burdens attend the disclosure of a typical
petition, plaintiffs’ broad challenge to the PRA must be rejected. But
upholding the PRA against a broad-based challenge does not foreclose
success on plaintiffs’ narrower challenge in Count II, which is pend-
ing before the District Court. See Buckley v. Valeo, 424 U.S. 1, 74.
Pp. 199-202.

586 F. 3d 671, affirmed.
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ROBERTS, C. J., delivered the opinion of the Court, in which KENNEDY,
GINSBURG, BREYER, ALITO, and SOTOMAYOR, JJ., joined. BREYER, J.,
post, p. 202, and ALITO, J., post, p. 202, filed concurring opinions. SOTO-
MAYOR, J., filed a concurring opinion, in which STEVENS and GINSBURG,
JJ., joined, post, p. 212. STEVENS, J., filed an opinion concurring in part
and concurring in the judgment, in which BREYER, J., joined, post, p. 215.
SCALIA, J., filed an opinion concurring in the judgment, post, p. 219.
THOMAS, J., filed a dissenting opinion, post, p. 228.

James Bopp, Jr., argued the cause for petitioners. With
him on the briefs were Richard E. Coleson and Sarah E.
Troupis.

Robert M. McKenna, Attorney General of Washington, ar-
gued the cause for respondents. With him on the brief for
respondent Sam Reed were Maureen Hart, Solicitor General,
and William Berggren Collins and Anne Elizabeth Egeler,
Deputy Solicitors General. Leslie R. Weatherhead filed a
brief for respondent Washington Coalition for Open Gov-
ernment. Kevin J. Hamilton, Nicholas P. Gellert, and
Amanda J. Beane filed a brief for respondent Washington
Families Standing Together.*

*Briefs of amict curiae urging reversal were filed for the Alliance De-
fense Fund by Casey Mattox; for the American Center for Law and Justice
by Jay Alan Sekulow, Stuart J. Roth, Colby M. May, James M. Hender-
son, John P. Tuskey, and Laura B. Hernandez; for the American Civil
Rights Union by Peter Ferrara; for the Center for Competitive Politics by
Stephen M. Hoersting; for the Center for Constitutional Jurisprudence by
Anthony T. Caso and Edwin Meese I1I; for the Committee for Truth in
Politics et al. by Heidi K. Abegg and Alan P. Dye; for Common Sense for
Oregon et al. by Ross A. Day and Kevin L. Mannix; for Concerned Women
for America by Sharon F. Blakeney and Kathleen Cassidy Goodman, for
the Electronic Privacy Information Center et al. by Marc Rotenberg; for
the Free Speech Defense and Education Fund, Inc., et al. by Herbert W.
Titus, William J. Olson, John S. Miles, Mark B. Weinberg, and Gary G.
Kreep; for the Institute for Justice by William H. Mellor, Steven M. Simp-
son, and Robert P. Frommer; for the Justice and Freedom Fund by James
L. Hirsen and Deborah J. Dewart; for Liberty Counsel by Mathew D.
Staver, Anita L. Staver, Stephen M. Crampton, and Mary E. McAlister;
for ProtectMarriage.com-Yes on 8, A Project of California Renewal, by
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CHIEF JUSTICE ROBERTS delivered the opinion of the
Court.

The State of Washington allows its citizens to challenge
state laws by referendum. Roughly four percent of Wash-
ington voters must sign a petition to place such a referendum
on the ballot. That petition, which by law must include the

Charles J. Cooper and Jesse M. Panuccio; and for Voters Want More
Choices by Stuart Gerson and Shawn Timothy Newman.

Briefs of amici curiae urging affirmance were filed for the State of Ohio
et al. by Richard Cordray, Attorney General of Ohio, Benjamin C. Mizer,
Solicitor General, Elisabeth A. Long, Deputy Solicitor, and Samuel Pe-
terson, Assistant Solicitor General, and by the Attorneys General for their
respective States as follows: Terry Goddard of Arizona, John W. Suthers
of Colorado, Bill McCollum of Florida, Lawrence G. Wasden of Idaho, Lisa
Madigan of Illinois, Janet T. Mills of Maine, Douglas F. Gansler of
Maryland, Martha Coakley of Massachusetts, Jim Hood of Mississippi,
Steve Bullock of Montana, Michael A. Delaney of New Hampshire, Paula
T. Dow of New Jersey, Gary K. King of New Mexico, Wayne Stenehjem of
North Dakota, W. A. Drew Edmondson of Oklahoma, John R. Kroger of
Oregon, Henry McMaster of South Carolina, Marty J. Jackley of South
Dakota, Robert E. Cooper, Jr., of Tennessee, Mark L. Shurtleff of Utah,
William H. Sorrell of Vermont, and J. B. Van Hollen of Wisconsin; for
American Business Media et al. by Christopher A. Mohr and Michael R.
Klipper; for Daniel A. Smith et al. by Joseph E. Sandler; for the Lambda
Legal Defense and Education Fund, Inc., et al. by William M. Hohengar-
ten, Gary D. Buseck, Mary L. Bonauto, Jon W. Davidson, Susan Sommer,
Shannon Minter, and Christopher F. Stoll; for the National and Washing-
ton State News Publishers et al. by Bruce E. H. Johnson, Richard A.
Bernstein, Kevin M. Goldberg, Dale M. Cohen, Richard J. Tofel, Karlene
W. Goller, and Eric N. Lieberman, for the National Conference of State
Legislatures et al. by Richard Ruda, Charles A. Rothfeld, Andrew J. Pin-
cus, and Scott L. Shuchart; and for the Massachusetts Gay and Lesbian
Political Caucus et al. by Jonathan M. Albano.

Briefs of amict curiae were filed for the Brennan Center for Justice
et al. by M. Deverewx Chatillon, Mark P. Johnson, and Monica Youn, for
the Cato Institute by Glenn M. Willard, John C. Hilton, and Ilya Shapiro;
for the City of Seattle by Peter S. Holmes and John B. Schochet; and for
the Reporters Committee for Freedom of the Press et al. by Lucy A.
Dalglish, Gregg P. Leslie, Tonda F. Rush, René P. Milam, Bruce W. San-
ford, Bruce D. Brown, and Laurie A. Babinsksi.
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names and addresses of the signers, is then submitted to the
government for verification and canvassing, to ensure that
only lawful signatures are counted. The Washington Public
Records Act (PRA) authorizes private parties to obtain cop-
ies of government documents, and the State construes the
PRA to cover submitted referendum petitions.

This case arises out of a state law extending certain bene-
fits to same-sex couples, and a corresponding referendum pe-
tition to put that law to a popular vote. Respondent inter-
venors invoked the PRA to obtain copies of the petition, with
the names and addresses of the signers. Certain petition
signers and the petition sponsor objected, arguing that such
public disclosure would violate their rights under the First
Amendment.

The course of this litigation, however, has framed the legal
question before us more broadly. The issue at this stage of
the case is not whether disclosure of this particular petition
would violate the First Amendment, but whether disclosure
of referendum petitions in general would do so. We con-
clude that such disclosure does not as a general matter vio-
late the First Amendment, and we therefore affirm the judg-
ment of the Court of Appeals. We leave it to the lower
courts to consider in the first instance the signers’ more fo-
cused claim concerning disclosure of the information on this
particular petition, which is pending before the District
Court.

I

The Washington Constitution reserves to the people the
power to reject any bill, with a few limited exceptions
not relevant here, through the referendum process. Wash.
Const., Art. II, § 1(b). To initiate a referendum, proponents
must file a petition with the secretary of state that contains
valid signatures of registered Washington voters equal to or
exceeding four percent of the votes cast for the office of Gov-
ernor at the last gubernatorial election. §§1(b), (d). A
valid submission requires not only a signature, but also the
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signer’s address and the county in which he is registered to
vote. Wash. Rev. Code §29A.72.130 (2008).

In May 2009, Washington Governor Christine Gregoire
signed into law Senate Bill 5688, which “expand[ed] the
rights and responsibilities” of state-registered domestic
partners, including same-sex domestic partners. 586 F. 3d
671, 675 (CA9 2009). That same month, Protect Marriage
Washington, one of the petitioners here, was organized as
a “State Political Committee” for the purpose of collect-
ing the petition signatures necessary to place a referen-
dum on the ballot, which would give the voters themselves
an opportunity to vote on SB 5688. App. 8-9. If the refer-
endum made it onto the ballot, Protect Marriage Washing-
ton planned to encourage voters to reject SB 5688. Id.,
at 7, 9.

On July 25, 2009, Protect Marriage Washington submitted
to the secretary of state a petition containing over 137,000
signatures. See 586 F. 3d, at 675; Brief for Respondent
Washington Families Standing Together 6. The secretary
of state then began the verification and canvassing process,
as required by Washington law, to ensure that only legal
signatures were counted. Wash. Rev. Code §29A.72.230.
Some 120,000 valid signatures were required to place the
referendum on the ballot. Sam Reed, Washington Secre-
tary of State, Certification of Referendum 71 (Sept. 2, 2009).
The secretary of state determined that the petition con-
tained a sufficient number of valid signatures, and the refer-
endum (R-71) appeared on the November 2009 ballot. The
voters approved SB 5688 by a margin of 53 percent to 47
percent.

The PRA, Wash. Rev. Code §42.56.001 et seq. (2008), makes
all “public records” available for public inspection and copy-
ing. §42.56.070(1). The Act defines “[pJublic record” as
“any writing containing information relating to the conduct
of government or the performance of any governmental
or proprietary function prepared, owned, used, or retained
by any state or local agency.” §42.56.010(2). Washington
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takes the position that referendum petitions are “public rec-
ords.” Brief for Respondent Reed 5.

By August 20, 2009, the secretary had received requests
for copies of the R-71 petition from an individual and four
entities, including Washington Coalition for Open Govern-
ment (WCOG) and Washington Families Standing Together
(WFST), two of the respondents here. 586 F. 3d, at 675.
Two entities, WhoSigned.org and KnowThyNeighbor.org, is-
sued a joint press release stating their intention to post the
names of the R-T1 petition signers online, in a searchable
format. See App. 11; 586 F. 3d, at 675.

The referendum petition sponsor and certain signers filed
a complaint and a motion for a preliminary injunction in the
United States District Court for the Western District of
Washington, seeking to enjoin the secretary of state from
publicly releasing any documents that would reveal the
names and contact information of the R-71 petition signers.
App. 4. Count I of the complaint alleges that “[t]he Public
Records Act is unconstitutional as applied to referendum pe-
titions.” Id., at 16. Count II of the complaint alleges that
“the Public Records Act is unconstitutional as applied to the
Referendum 71 petition because there is a reasonable proba-
bility that the signatories of the Referendum 71 petition will
be subjected to threats, harassment, and reprisals.” Id.,
at 17. Determining that the PRA burdened core political
speech, the District Court held that plaintiffs were likely to
succeed on the merits of Count I and granted them a prelimi-
nary injunction on that count, enjoining release of the infor-
mation on the petition. 661 F. Supp. 2d 1194, 1205-1206
(WD Wash. 2009).

The United States Court of Appeals for the Ninth Circuit
reversed. Reviewing only Count I of the complaint, the
Court of Appeals held that plaintiffs were unlikely to succeed
on their claim that the PRA is unconstitutional as applied to
referendum petitions generally. It therefore reversed the
District Court’s grant of the preliminary injunction. 586
F. 3d, at 681. We granted certiorari. 558 U. S. 1142 (2010).
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II

It is important at the outset to define the scope of the
challenge before us. As noted, Count I of the complaint con-
tends that the PRA “violates the First Amendment as ap-
plied to referendum petitions.” App. 16. Count II asserts
that the PRA “is unconstitutional as applied to the Referen-
dum 71 petition.” Id., at 17. The District Court decision
was based solely on Count I; the Court of Appeals decision
reversing the District Court was similarly limited. 586
F. 3d, at 676, n. 6. Neither court addressed Count II.

The parties disagree about whether Count I is properly
viewed as a facial or as-applied challenge. Compare Reply
Brief for Petitioners 8 (“Count I expressly made an as-
applied challenge”) with Brief for Respondent Reed 1 (“This
is a facial challenge to Washington’s Public Records Act”).
It obviously has characteristics of both: The claim is “as ap-
plied” in the sense that it does not seek to strike the PRA
in all its applications, but only to the extent it covers referen-
dum petitions. The claim is “facial” in that it is not limited
to plaintiffs’ particular case, but challenges application of the
law more broadly to all referendum petitions.

The label is not what matters. The important point is
that plaintiffs’ claim and the relief that would follow—an in-
junction barring the secretary of state “from making refer-
endum petitions available to the public,” App. 16 (Complaint
Count I)—reach beyond the particular circumstances of
these plaintiffs. They must therefore satisfy our standards
for a facial challenge to the extent of that reach. See United
States v. Stevens, 559 U. S. 460, 472-473 (2010).

II1
A

The compelled disclosure of signatory information on ref-
erendum petitions is subject to review under the First
Amendment. An individual expresses a view on a political
matter when he signs a petition under Washington’s referen-
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dum procedure. In most cases, the individual’s signature
will express the view that the law subject to the petition
should be overturned. Even if the signer is agnostic as to
the merits of the underlying law, his signature still expresses
the political view that the question should be considered “by
the whole electorate.” Meyer v. Grant, 486 U. S. 414, 421
(1988). In either case, the expression of a political view im-
plicates a First Amendment right. The State, having “cho-
[sen] to tap the energy and the legitimizing power of the
democratic process, . . . must accord the participants in that
process the First Amendment rights that attach to their
roles.” Republican Party of Minn. v. White, 536 U. S. 765,
788 (2002) (internal quotation marks and ellipsis omitted).

Respondents counter that signing a petition is a legally
operative legislative act and therefore “does not involve any
significant expressive element.” Brief for Respondent Reed
31. It is true that signing a referendum petition may ulti-
mately have the legal consequence of requiring the secretary
of state to place the referendum on the ballot. But we do
not see how adding such legal effect to an expressive activity
somehow deprives that activity of its expressive component,
taking it outside the scope of the First Amendment. Re-
spondents themselves implicitly recognize that the signature
expresses a particular viewpoint, arguing that one purpose
served by disclosure is to allow the public to engage signers
in a debate on the merits of the underlying law. See, e. g.,
1d., at 45; Brief for Respondent WCOG 49; Brief for Respond-
ent WFST 58.

Petition signing remains expressive even when it has legal
effect in the electoral process. But that is not to say that
the electoral context is irrelevant to the nature of our First
Amendment review. We allow States significant flexibility
in implementing their own voting systems. See Burdick v.
Takushi, 504 U. S. 428, 433-434 (1992). To the extent a reg-
ulation concerns the legal effect of a particular activity in
that process, the government will be afforded substantial lat-
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itude to enforce that regulation. Also pertinent to our anal-
ysis is the fact that the PRA is not a prohibition on speech,
but instead a disclosure requirement. “[D]isclosure re-
quirements may burden the ability to speak, but they . . .
do not prevent anyone from speaking.” Citizens United v.
Federal Election Comm’n, 5568 U. S. 310, 366 (2010) (internal
quotation marks omitted).

We have a series of precedents considering First Amend-
ment challenges to disclosure requirements in the electoral
context. These precedents have reviewed such challenges
under what has been termed “exacting scrutiny.” See, e. g.,
Buckley v. Valeo, 424 U. S. 1, 64 (1976) (per curiam) (“Since
NAACP v. Alabama [ex rel. Patterson, 357 U. S. 449 (1958),]
we have required that the subordinating interests of the
State [offered to justify compelled disclosure] survive exact-
ing scrutiny”); Citizens United, supra, at 366 (“The Court
has subjected [disclosure] requirements to ‘exacting scru-
tiny’” (quoting Buckley, supra, at 64)); Davis v. Federal
Election Comm’n, 5564 U. S. 724, 744 (2008) (governmental
interest in disclosure “‘must survive exacting scrutiny’”
(quoting Buckley, supra, at 64)); Buckley v. American Con-
stitutional Low Foundation, Inc., 525 U. S. 182, 204 (1999)
(ACLF) (finding that disclosure rules “failled] exacting scru-
tiny” (internal quotation marks omitted)).

That standard “requires a ‘substantial relation’ between
the disclosure requirement and a ‘sufficiently important’ gov-
ernmental interest.” Citizens United, supra, at 366-367
(quoting Buckley, supra, at 64, 66). To withstand this scru-
tiny, “the strength of the governmental interest must reflect
the seriousness of the actual burden on First Amendment
rights.” Dawis, supra, at 744 (citing Buckley, supra, at
68, 71).!

1JUSTICE SCALIA doubts whether petition signing is entitled to any
First Amendment protection at all. Post, at 219 (opinion concurring in
judgment). His skepticism is based on the view that petition signing has
“legal effects” in the legislative process, while other aspects of political
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Respondents assert two interests to justify the burdens of
compelled disclosure under the PRA on First Amendment
rights: (1) preserving the integrity of the electoral process
by combating fraud, detecting invalid signatures, and fos-
tering government transparency and accountability; and
(2) providing information to the electorate about who sup-
ports the petition. See, e. g., Brief for Respondent Reed 39-
42, 44-45. Because we determine that the State’s interest
in preserving the integrity of the electoral process suffices
to defeat the argument that the PRA is unconstitutional with
respect to referendum petitions in general, we need not, and
do not, address the State’s “informational” interest.

The State’s interest in preserving the integrity of the elec-
toral process is undoubtedly important. “States allowing
ballot initiatives have considerable leeway to protect the
integrity and reliability of the initiative process, as they
have with respect to election processes generally.” ACLF,
supra, at 191. The State’s interest is particularly strong
with respect to efforts to root out fraud, which not only may
produce fraudulent outcomes, but has a systemic effect as
well: It “drives honest citizens out of the democratic process
and breeds distrust of our government.” Purcell v. Gonza-
lez, 549 U. S. 1, 4 (2006) (per curiam); see also Crawford v.
Marion County Election Bd., 5563 U. S. 181, 196 (2008) (opin-
ion of STEVENS, J.). The threat of fraud in this context is

participation—with respect to which we have held there is a First Amend-
ment interest, see supra, at 194-196—do not. See post, at 221-222, and
n. 3. That line is not as sharp as JUSTICE SCALIA would have it; he him-
self recognizes “the existence of a First Amendment interest in voting,”
post, at 224, which of course also can have legal effect. The distinction
becomes even fuzzier given that only some petition signing has legal ef-
fect, and any such legal effect attaches only well after the expressive act
of signing, if the secretary determines that the petition satisfies the re-
quirements for inclusion on the ballot. See post, at 221. Petitions that
do not qualify for the ballot of course carry no legal effect.
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not merely hypothetical; respondents and their amici cite a
number of cases of petition-related fraud across the country
to support the point. See Brief for Respondent Reed 43;
Brief for State of Ohio et al. as Amici Curiae 22-24.

But the State’s interest in preserving electoral integrity
is not limited to combating fraud. That interest extends to
efforts to ferret out invalid signatures caused not by fraud
but by simple mistake, such as duplicate signatures or signa-
tures of individuals who are not registered to vote in the
State. See Brief for Respondent Reed 42. That interest
also extends more generally to promoting transparency and
accountability in the electoral process, which the State ar-
gues is “essential to the proper functioning of a democracy.”
Id., at 39.

Plaintiffs contend that the disclosure requirements of the
PRA are not “sufficiently related” to the interest of protect-
ing the integrity of the electoral process. Brief for Petition-
ers b1. They argue that disclosure is not necessary because
the secretary of state is already charged with verifying and
canvassing the names on a petition, advocates and opponents
of a measure can observe that process, and any citizen can
challenge the secretary’s actions in court. See Wash. Rev.
Code §829A.72.230, 29A.72.240. They also stress that exist-
ing criminal penalties reduce the danger of fraud in the peti-
tion process. See Brief for Petitioners 50; §§29A.84.210,
29A.84.230, 29A.84.250.

But the secretary’s verification and canvassing will not
catch all invalid signatures: The job is large and difficult (the
secretary ordinarily checks “only 3 to 5% of signatures,”
Brief for Respondent WFST 54), and the secretary can make
mistakes, too, see Brief for Respondent Reed 42. Public dis-
closure can help cure the inadequacies of the verification and
canvassing process.

Disclosure also helps prevent certain types of petition
fraud otherwise difficult to detect, such as outright forgery
and “bait and switch” fraud, in which an individual signs the
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petition based on a misrepresentation of the underlying
issue. See Brief for Respondent WEFST 9-11, 53-54; cf.
Brief for Massachusetts Gay and Lesbian Political Caucus
et al. as Amict Curiae 18-22 (detailing “bait and switch”
fraud in a petition drive in Massachusetts). The signer is in
the best position to detect these types of fraud, and public
disclosure can bring the issue to the signer’s attention.

Public disclosure thus helps ensure that the only signa-
tures counted are those that should be, and that the only
referenda placed on the ballot are those that garner enough
valid signatures. Public disclosure also promotes transpar-
ency and accountability in the electoral process to an extent
other measures cannot. In light of the foregoing, we reject
plaintiffs’ argument and conclude that public disclosure of
referendum petitions in general is substantially related to
the important interest of preserving the integrity of the elec-
toral process.?

C

Plaintiffs’ more significant objection is that “the strength
of the governmental interest” does not “reflect the serious-
ness of the actual burden on First Amendment rights.”
Dawis, 554 U. S., at 744 (citing Buckley, 424 U. S., at 68, 71);
see, e. g., Brief for Petitioners 12-13, 30. According to plain-
tiffs, the objective of those seeking disclosure of the R-71
petition is not to prevent fraud, but to publicly identify those
who had validly signed and to broadcast the signers’ political
views on the subject of the petition. Plaintiffs allege, for
example, that several groups plan to post the petitions in
searchable form on the Internet, and then encourage other
citizens to seek out the R—71 signers. See App. 11; Brief for
Petitioners 8, 46-417.

2 JUSTICE THOMAS's contrary assessment of the relationship between the
disclosure of referendum petitions generally and the State’s interests in
this case is based on his determination that strict scrutiny applies, post,
at 232 (dissenting opinion), rather than the standard of review that we
have concluded is appropriate, see supra, at 196.
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Plaintiffs explain that once on the Internet, the petition
signers’ names and addresses “can be combined with publicly
available phone numbers and maps,” in what will effectively
become a blueprint for harassment and intimidation. Id.,
at 46. To support their claim that they will be subject to
reprisals, plaintiffs cite examples from the history of a simi-
lar proposition in California, see, e. g., id., at 2-6, 31-32, and
from the experience of one of the petition sponsors in this
case, see App. 9.

In related contexts, we have explained that those resisting
disclosure can prevail under the First Amendment if they
can show “a reasonable probability that the compelled disclo-
sure [of personal information] will subject them to threats,
harassment, or reprisals from either Government officials or
private parties.” Buckley, supra, at 74; see also Citizens
United, 558 U. S., at 367. The question before us, however,
is not whether PRA disclosure violates the First Amend-
ment with respect to those who signed the R-71 petition,
or other particularly controversial petitions. The question
instead is whether such disclosure in general violates the
First Amendment rights of those who sign referendum
petitions.

The problem for plaintiffs is that their argument rests al-
most entirely on the specific harm they say would attend
disclosure of the information on the R—71 petition, or on simi-
larly controversial ones. See, e. g., Brief for Petitioners 10,
26-29, 46, 56. But typical referendum petitions “concern
tax policy, revenue, budget, or other state law issues.”
Brief for Respondent WFST 36 (listing referenda); see also
App. 26 (stating that in recent years the State has received
PRA requests for petitions supporting initiatives concerning
limiting motor vehicle charges; government regulation of
private property; energy resource use by certain electric
utilities; long-term care services for the elderly and persons
with disabilities; and state, county, and city revenue); id., at
26-27 (stating that in the past 20 years, referendum meas-
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ures that have qualified for the ballot in the State concerned
land-use regulation; unemployment insurance; charter public
schools; and insurance coverage and benefits). Voters care
about such issues, some quite deeply—but there is no reason
to assume that any burdens imposed by disclosure of typical
referendum petitions would be remotely like the burdens
plaintiffs fear in this case.

Plaintiffs have offered little in response. They have pro-
vided us scant evidence or argument beyond the burdens
they assert disclosure would impose on R-71 petition signers
or the signers of other similarly controversial petitions. In-
deed, what little plaintiffs do offer with respect to typical
petitions in Washington hurts, not helps: Several other peti-
tions in the State “have been subject to release in recent
years,” plaintiffs tell us, Brief for Petitioners 50, but appar-
ently that release has come without incident. Cf. Citizens
United, supra, at 370 (“Citizens United has been disclosing
its donors for years and has identified no instance of harass-
ment or retaliation”).

Faced with the State’s unrebutted arguments that only
modest burdens attend the disclosure of a typical petition,
we must reject plaintiffs’ broad challenge to the PRA. In
doing so, we note—as we have in other election law disclo-
sure cases—that upholding the law against a broad-based
challenge does not foreclose a litigant’s success in a narrower
one. See Buckley, supra, at 74 (“minor parties” may be
exempt from disclosure requirements if they can show
“a reasonable probability that the compelled disclosure of a
party’s contributors’ names will subject them to threats, har-
assment, or reprisals from either Government officials or pri-
vate parties”); Citizens United, supra, at 370 (disclosure
“would be unconstitutional as applied to an organization if
there were a reasonable probability that the group’s mem-
bers would face threats, harassment, or reprisals if their
names were disclosed” (citing McConnell v. Federal Election
Comm’n, 540 U. S. 93, 198 (2003))). The secretary of state
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acknowledges that plaintiffs may press the narrower chal-
lenge in Count II of their complaint in proceedings pending
before the District Court. Brief for Respondent Reed 17.

* * *

We conclude that disclosure under the PRA would not vio-
late the First Amendment with respect to referendum peti-
tions in general and therefore affirm the judgment of the
Court of Appeals.

It is so ordered.

JUSTICE BREYER, concurring.

In circumstances where, as here, “a law significantly impli-
cates competing constitutionally protected interests in com-
plex ways,” the Court balances interests. Nixon v. Shrink
Missouri Government PAC, 528 U. S. 377, 402 (2000)
(BREYER, J., concurring). “And in practice that has meant
asking whether the statute burdens any one such interest in
a manner out of proportion to the statute’s salutary effects
upon the others.” Ibid. As I read their opinions, this is
what both the Court and JUSTICE STEVENS do. See ante,
at 196 (opinion of the Court); post, at 217-218 (STEVENS, J.,
concurring in part and concurring in judgment). And for the
reasons stated in those opinions (as well as many of the rea-
sons discussed by JUSTICE SOTOMAYOR), I would uphold the
statute challenged in this case. With this understanding, I
join the opinion of the Court and JUSTICE STEVENS’ opinion.

JUSTICE ALITO, concurring.

The Court holds that the disclosure under the Washing-
ton Public Records Act (PRA), Wash. Rev. Code §42.56.001
et seq. (2008), of the names and addresses of persons who sign
referendum petitions does not as a general matter violate
the First Amendment, ante this page, and I agree with that
conclusion. Many referendum petitions concern relatively
uncontroversial matters, see ante, at 200-201, and plaintiffs
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have provided no reason to think that disclosure of signatory
information in those contexts would significantly chill the
willingness of voters to sign. Plaintiffs’ facial challenge
therefore must fail. See ante, at 191, 194.

Nonetheless, facially valid disclosure requirements can im-
pose heavy burdens on First Amendment rights in individual
cases. Acknowledging that reality, we have long held that
speakers can obtain as-applied exemptions from disclosure
requirements if they can show “a reasonable probability that
the compelled disclosure of [personal information] will sub-
ject them to threats, harassment, or reprisals from either
Government officials or private parties.” Buckley v. Valeo,
424 U. S. 1, 74 (1976) (per curiam); see also Citizens United
v. Federal Election Comm’n, 558 U. S. 310, 367 (2010); Mc-
Connell v. Federal Election Comm’™, 540 U. S. 93, 197-198
(2003); Browmn v. Socialist Workers ’7) Campaign Comm.
(Ohio), 459 U.S. 87, 93 (1982). Because compelled disclo-
sure can “burden the ability to speak,” Citizens United,
supra, at 366, and “seriously infringe on privacy of associa-
tion and belief guaranteed by the First Amendment,” Buck-
ley, supra, at 64, the as-applied exemption plays a critical
role in safeguarding First Amendment rights.

I

The possibility of prevailing in an as-applied challenge pro-
vides adequate protection for First Amendment rights only
if (1) speakers can obtain the exemption sufficiently far in
advance to avoid chilling protected speech and (2) the show-
ing necessary to obtain the exemption is not overly burden-
some. With respect to the first requirement, the as-applied
exemption becomes practically worthless if speakers cannot
obtain the exemption quickly and well in advance of speak-
ing. To avoid the possibility that a disclosure requirement
might chill the willingness of voters to sign a referendum
petition (and thus burden a circulator’s ability to collect the
necessary number of signatures, cf. Meyer v. Grant, 486 U. S.
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414, 423 (1988)), voters must have some assurance at the time
when they are presented with the petition that their names
and identifying information will not be released to the public.
The only way a circulator can provide such assurance, how-
ever, is if the circulator has sought and obtained an as-
applied exemption from the disclosure requirement well
before circulating the petition. Otherwise, the best the
circulator could do would be to tell voters that an exemption
might be obtained at some point in the future. Such specu-
lation would often be insufficient to alleviate voters’ concerns
about the possibility of being subjected to threats, harass-
ment, or reprisals. Cf. Citizens United, supra, at 484-485
(THOMAS, J., concurring in part and dissenting in part).

Additionally, speakers must be able to obtain an as-applied
exemption without clearing a high evidentiary hurdle. We
acknowledged as much in Buckley, where we noted that “un-
duly strict requirements of proof could impose a heavy bur-
den” on speech. 424 U.S., at 74. Recognizing that speak-
ers “must be allowed sufficient flexibility in the proof of
injury to assure a fair consideration of their claim,” we em-
phasized that speakers “need show only a reasonable proba-
bility” that disclosure will lead to threats, harassment, or
reprisals. Ibid. (emphasis added). We stated that speakers
could rely on a wide array of evidence to meet that standard,
including “specific evidence of past or present harassment of
[group] members,” “harassment directed against the organi-
zation itself,” or a “pattern of threats or specific manifesta-
tions of public hostility.” Ibid. Significantly, we also made
clear that “[nJew [groups] that have no history upon which
to draw may be able to offer evidence of reprisals and threats
directed against individuals or organizations holding similar
views.” Ibid. From its inception, therefore, the as-applied
exemption has not imposed onerous burdens of proof on
speakers who fear that disclosure might lead to harassment
or intimidation.
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II

In light of those principles, the plaintiffs in this case have
a strong argument that the PRA violates the First Amend-
ment as applied to the Referendum 71 petition.

A

Consider first the burdens on plaintiffs’ First Amendment
rights. The widespread harassment and intimidation suf-
fered by supporters of California’s Proposition 8 provides
strong support for an as-applied exemption in the present
case. See Buckley, supra, at 74 (explaining that speakers
seeking as-applied relief from a disclosure requirement can
rely on “evidence of reprisals and threats directed against
individuals or organizations holding similar views”). Propo-
sition 8 amended the California Constitution to provide that
“lojnly marriage between a man and a woman is valid or
recognized in California,” Cal. Const., Art. I, § 7.5, and plain-
tiffs submitted to the District Court substantial evidence of
the harassment suffered by Proposition 8 supporters, see
Declaration of Scott F. Bieniek in No. C:09-5456 (WD Wash.),
Exhs. 12, 13. Members of this Court have also noted that
harassment. See Hollingsworth v. Perry, 558 U.S. 183,
185-186 (2010) (per curiam); Citizens United, supra, at 481—
482 (opinion of THOMAS, J.). Indeed, if the evidence relating
to Proposition 8 is not sufficient to obtain an as-applied ex-
emption in this case, one may wonder whether that vehicle
provides any meaningful protection for the First Amend-
ment rights of persons who circulate and sign referendum
and initiative petitions.

What is more, when plaintiffs return to the District Court,
they will have the opportunity to develop evidence of intimi-
dation and harassment of Referendum 71 supporters—an op-
portunity that was pretermitted because of the District
Court’s decision to grant a preliminary injunction on count I
of plaintiffs’ complaint. See 661 F. Supp. 2d 1194, 1205-1206
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(WD Wash. 2009); Tr. of Oral Arg. 40-41. For example,
plaintiffs allege that the campaign manager for one of the
plaintiff groups received threatening e-mails and phone calls,
and that the threats were so severe that the manager filed a
complaint with the local sheriff and had his children sleep in
an interior room of his home. App. 9-10.

B

The inadequacy of the State’s interests in compelling pub-
lic disclosure of referendum signatory information further
confirms that courts should be generous in granting as-
applied relief in this context. See Buckley, supra, at 71
(recognizing that the weakness of the State’s interests in an
individual case can require exempting speakers from com-
pelled disclosure); Brown, 4569 U. S., at 92-93 (same). As the
Court notes, respondents rely on two interests to justify
compelled disclosure in this context: (1) providing informa-
tion to voters about who supports a referendum petition; and
(2) preserving the integrity of the referendum process by
detecting fraudulent and mistaken signatures. Ante, at 197.

1

In my view, respondents’ asserted informational interest
will not in any case be sufficient to trump the First Amend-
ment rights of signers and circulators who face a threat of
harassment. Respondents maintain that publicly disclosing
the names and addresses of referendum signatories provides
the voting public with “insight into whether support for
holding a vote comes predominantly from particular interest
groups, political or religious organizations, or other group|s]
of citizens,” and thus allows voters to draw inferences about
whether they should support or oppose the referendum.
Brief for Respondent Washington Families Standing To-
gether 58; see also Brief for Respondent Reed 46-48. Addi-
tionally, respondents argue that disclosure “allows Washing-
ton voters to engage in discussion of referred measures with
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persons whose acts secured the election and suspension of
state law.” Id., at 45; see also Brief for Respondent Wash-
ington Families Standing Together 58.

The implications of accepting such an argument are
breathtaking. Were we to accept respondents’ asserted in-
formational interest, the State would be free to require peti-
tion signers to disclose all kinds of demographic information,
including the signer’s race, religion, political affiliation, sex-
ual orientation, ethnic background, and interest-group mem-
berships. Requiring such disclosures, however, runs head-
first into a half century of our case law, which firmly
establishes that individuals have a right to privacy of belief
and association. See Rumsfeld v. Forum for Academic and
Institutional Rights, Inc., 547 U. S. 47, 69 (2006); Brown,
supra, at 91; Buckley, 424 U. S., at 64; DeGregory v. Attorney
General of N. H., 383 U. S. 825, 829 (1966); Gibson v. Florida
Legislative Investigation Comm., 372 U. S. 539, 544 (1963);
NAACP v. Alabama ex rel. Patterson, 357 U. S. 449, 462
(1958). Indeed, the State’s informational interest paints
such a chilling picture of the role of government in our lives
that at oral argument the Washington attorney general
balked when confronted with the logical implications of ac-
cepting such an argument, conceding that the State could not
require petition signers to disclose their religion or ethnicity.
Tr. of Oral Arg. 37, 56.

Respondents’ informational interest is no more legitimate
when viewed as a means of providing the public with infor-
mation needed to locate and contact supporters of a referen-
dum. In the name of pursuing such an interest, the State
would be free to require petition signers to disclose any in-
formation that would more easily enable members of the vot-
ing public to contact them and engage them in discussion,
including telephone numbers, e-mail addresses, and Internet
aliases. Once again, permitting the government to require
speakers to disclose such information runs against the cur-
rent of our associational privacy cases. But more impor-
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tant, when speakers are faced with a reasonable probability
of harassment or intimidation, the State no longer has any
interest in enabling the public to locate and contact support-
ers of a particular measure—for in that instance, disclosure
becomes a means of facilitating harassment that impermissi-
bly chills the exercise of First Amendment rights.

In this case, two groups proposed to place on the Internet
the names and addresses of all those who signed Referendum
71, and it is alleged that their express aim was to encourage
“uncomfortable conversation[s].” 661 F. Supp. 2d, at 1199
(internal quotation marks omitted). If this information is
posted on the Internet, then anyone with access to a com-
puter could compile a wealth of information about all of those
persons, including in many cases all of the following: the
names of their spouses and neighbors, their telephone num-
bers, directions to their homes, pictures of their homes, infor-
mation about their homes (such as size, type of construction,
purchase price, and mortgage amount), information about
any motor vehicles that they own, any court case in which
they were parties, any information posted on a social net-
working site, and newspaper articles in which their names
appeared (including such things as wedding announcements,
obituaries, and articles in local papers about their children’s
school and athletic activities). The potential that such infor-
mation could be used for harassment is vast.

2

Respondents also maintain that the State has an interest
in preserving the integrity of the referendum process and
that public disclosure furthers that interest by helping the
State detect fraudulent and mistaken signatures. 1 agree
with the Court that preserving the integrity of the referen-
dum process constitutes a sufficiently important state inter-
est. Ante, at 197. But I harbor serious doubts as to whether
public disclosure of signatory information serves that inter-
est in a way that always “reflect[s] the seriousness of the
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actual burden on First Amendment rights.” Dawis v. Fed-
eral Election Comm’n, 554 U. S. 724, 744 (2008).

First, the realities of Washington law undermine the
State’s argument that public disclosure is necessary to en-
sure the integrity of the referendum process. The State of
Washington first authorized voter initiatives via constitu-
tional amendment in 1912, and the following year the Wash-
ington Legislature passed a statute specifying the particu-
lars of the referendum process. See State ex rel. Case v.
Superior Ct. for Thurston Cty., 81 Wash. 623, 628, 143 P. 461,
462 (1914). Significantly, Washington’s laws pertaining to
initiatives and referenda did not then and do not now au-
thorize the public disclosure of signatory information. See
Wash. Rev. Code §29A.72.010 et seq.; 1913 Wash. Laws
pp. 418-437. Instead, the public disclosure requirement
stems from the PRA, which was enacted in 1972 and which
requires the public disclosure of state documents generally,
not referendum documents specifically. See Wash. Rev.
Code §42.56.001 et seq. Indeed, if anything, Washington’s
referenda and initiative laws suggest that signatory infor-
mation should remain confidential: Outside observers are
permitted to observe the secretary of state’s verification and
canvassing process only “so long as they make no record
of the names, addresses, or other information on the peti-
tions or related records during the verification process,”
§29A.72.230, and the State is required to destroy all those
petitions that fail to qualify for the ballot, § 29A.72.200.

Second, the State fails to come to grips with the fact that
public disclosure of referendum signatory information is a
relatively recent practice in Washington. Prior to the adop-
tion of the PRA in 1972, the Washington attorney general
took the view that referendum petitions were not subject to
public disclosure. See Op. Wash. Atty. Gen. 55-57 No. 274,
pp. 1-2 (May 28, 1956), online at http://www.atg.wa.gov/AGO
Opinions/opinion.aspx?section=topic&id=10488 (all Internet
materials as visited June 17, 2010, and available in Clerk of
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Court’s case file) (declaring that public disclosure of initiative
petitions would be “contrary to public policy” and would
run contrary to “a tendency on the part of the legislature
to regard the signing of an initiative petition as a matter
concerning only the individual signers except in so far as
necessary to safeguard against abuses of the privilege”).
Indeed, the secretary of state represents on his Web site
that even after the PRA was enacted, “various Secretary of
State administrations took the position, from 1973 to 1998,
that the personal information on petition sheets were NOT
subject to disclosure.” B. Zylstra, The Disclosure History
of Petition Sheets (Sept. 17, 2009), online at http://blogs.sos.
wa.gov/ FromOurCorner/index.php/2009/09/the-disclosure-
history-of-petition-sheets. Although the secretary of state
apparently changed this policy in the late 1990’s, it appears
that the secretary did not release any initiative petitions
until 2006. Ibid. And to date, the secretary has released
only a handful of petitions. Ibid.; App. 26. That history
substantially undermines the State’s assertion that public
disclosure is necessary to ensure the integrity of the referen-
dum process. For nearly a century, Washington’s referen-
dum process operated—and apparently operated success-
fully—without the public disclosure of signatory information.
The State has failed to explain how circumstances have
changed so dramatically in recent years that public disclo-
sure is now required.

Third, the experiences of other States demonstrate that
publicly disclosing the names and identifying information of
referendum signatories is not necessary to protect against
fraud and mistake. To give but one example, California has
had more initiatives on the ballot than any other State save
Oregon. See Initiative and Referendum Institute, Initiative
Use, p. 1 (Feb. 2009), online at http://www.iandrinstitute.org/
IR1%201Initiative%20Use%20%281904=2008%29.pdf. None-
theless, California law explicitly protects the privacy of ini-
tiative and referendum signatories. See Cal. Elec. Code
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Ann. §18650 (West 2003); Cal. Govt. Code Ann. §6253.5
(West 2008). It is thus entirely possible for a State to keep
signatory information private and maintain a referendum
and initiative process free from fraud.

Finally, Washington could easily and cheaply employ al-
ternative mechanisms for protecting against fraud and mis-
take that would be far more protective of circulators’ and
signers’ First Amendment rights. For example, the Wash-
ington attorney general represented to us at oral argument
that “the Secretary of State’s first step after receiving sub-
mitted petitions is to take them to his archiving section and
to have them digitized.” Tr. of Oral Arg. 30. With a digi-
tized list, it should be relatively easy for the secretary to
check for duplicate signatures on a referendum petition.
And given that the secretary maintains a “centralized, uni-
form, interactive computerized statewide voter registration
list that contains the name and registration information of
every registered voter in the state,” Wash. Rev. Code Ann.
§29A.08.125(1) (West Supp. 2010), the secretary could use a
computer program to cross-check the names and addresses
on the petition with the names and addresses on the voter
registration rolls, thus ensuring the accuracy and legitimacy
of each signature.

Additionally, using the digitized version of the referendum
petition, the State could set up a simple system for Washing-
ton citizens to check whether their names have been fraudu-
lently signed to a petition. For example, on his Web site,
the secretary maintains an interface that allows voters to
confirm their voter registration information simply by input-
ting their name and date of birth. See http:/wei.secstate.
wa.gov/osos/VoterVault/ Pages/MyVote.aspx. Presumably
the secretary could set up a similar interface for referendum
petitions. Indeed, the process would seem to be all the
more simple given that Washington requires a “unique iden-
tifier [to] be assigned to each registered voter in the state.”
§29A.08.125(4).
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* * *

As-applied challenges to disclosure requirements play a
critical role in protecting First Amendment freedoms. To
give speech the breathing room it needs to flourish, prompt
judicial remedies must be available well before the relevant
speech occurs and the burden of proof must be low. In this
case—both through analogy and through their own experi-
ences—plaintiffs have a strong case that they are entitled to
as-applied relief, and they will be able to pursue such relief
before the District Court.

JUSTICE SOTOMAYOR, with whom JUSTICE STEVENS and
JUSTICE GINSBURG join, concurring.

I write separately to emphasize a point implicit in the
opinion of the Court and the concurring opinions of JUSTICE
STEVENS, JUSTICE SCALIA, and JUSTICE BREYER: In assess-
ing the countervailing interests at stake in this case, we
must be mindful of the character of initiatives and referenda.
These mechanisms of direct democracy are not compelled by
the Federal Constitution. It is instead up to the people of
each State, acting in their sovereign capacity, to decide
whether and how to permit legislation by popular action.
States enjoy “considerable leeway” to choose the subjects
that are eligible for placement on the ballot and to specify
the requirements for obtaining ballot access (e. g., the num-
ber of signatures required, the time for submission, and the
method of verification). Buckley v. American Constitu-
tional Law Foundation, Inc., 525 U. S. 182, 191 (1999). As
the Court properly recognizes, each of these structural deci-
sions “inevitably affects—at least to some degree—the indi-
vidual’s right” to speak about political issues and “to associ-
ate with others for political ends.” Anderson v. Celebrezze,
460 U. S. 780, 788 (1983). For instance, requiring petition
signers to be registered voters or to use their real names no
doubt limits the ability or willingness of some individuals to
undertake the expressive act of signing a petition. Regula-
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tions of this nature, however, stand “a step removed from
the communicative aspect of petitioning,” and the ability of
States to impose them can scarcely be doubted. Buckley,
525 U. S., at 215 (O’Connor, J., concurring in judgment in part
and dissenting in part); see also McIntyre v. Ohio Elections
Comm’n, 514 U. S. 334, 345 (1995) (contrasting measures to
“control the mechanics of the electoral process” with the
“regulation of pure speech”). It is by no means necessary
for a State to prove that such “reasonable, nondiscriminatory
restrictions” are narrowly tailored to its interests. Amnder-
son, 460 U. S., at 788.

The Court today confirms that the State of Washington’s
decision to make referendum petition signatures available
for public inspection falls squarely within the realm of
permissible election-related regulations. Cf. Buckley, 525
U. S., at 200 (describing a state law requiring petition circula-
tors to submit affidavits containing their names and ad-
dresses as “exemplif[ying] the type of regulation” that
States may adopt). Public disclosure of the identity of peti-
tion signers, which is the rule in the overwhelming majority
of States that use initiatives and referenda, advances States’
vital interests in “[plreserving the integrity of the electoral
process, preventing corruption, and sustaining the active,
alert responsibility of the individual citizen in a democracy
for the wise conduct of government.” First Nat. Bank of
Boston v. Bellotti, 435 U. S. 765, 788789 (1978) (internal
quotation marks and alteration omitted); see also Citizens
United v. Federal Election Comm’n, 558 U. S. 310, 371 (2010)
(“[Tlransparency enables the electorate to make informed
decisions and give proper weight to different speakers and
messages”); Brief for Respondent Washington Families
Standing Together 34 (reporting that only one State exempts
initiative and referendum petitions from public disclosure).
In a society “in which the citizenry is the final judge of the
proper conduct of public business,” openness in the demo-
cratic process is of “critical importance.” Cox Broadcasting
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Corp. v. Cohn, 420 U. S. 469, 495 (1975); see also post, at 222
(SCALIA, J., concurring in judgment) (noting that “[t]he public
nature of federal lawmaking is constitutionally required”).

On the other side of the ledger, I view the burden of public
disclosure on speech and associational rights as minimal
in this context. As this Court has observed with respect to
campaign-finance regulations, “disclosure requirements . . .
‘do not prevent anyone from speaking.”” Citizens United,
558 U. S., at 366. When it comes to initiatives and refer-
enda, the impact of public disclosure on expressive interests
is even more attenuated. While campaign-finance disclo-
sure injects the government into what would otherwise have
been private political activity, the process of legislating by
referendum is inherently public. To qualify a referendum
for the ballot, citizens are required to sign a petition and
supply identifying information to the State. The act of sign-
ing typically occurs in public, and the circulators who collect
and submit signatures ordinarily owe signers no guarantee
of confidentiality. For persons with the “civic courage” to
participate in this process, post, at 228 (opinion of SCALIA,
J.), the State’s decision to make accessible what they volun-
tarily place in the public sphere should not deter them from
engaging in the expressive act of petition signing. Disclo-
sure of the identity of petition signers, moreover, in no way
directly impairs the ability of anyone to speak and associate
for political ends either publicly or privately.

Given the relative weight of the interests at stake and the
traditionally public nature of initiative and referendum proc-
esses, the Court rightly rejects petitioners’ constitutional
challenge to the State of Washington’s petition disclosure
regulations. These same considerations also mean that any
party attempting to challenge particular applications of the
State’s regulations will bear a heavy burden. Even when a
referendum involves a particularly controversial subject and
some petition signers fear harassment from nonstate actors,
a State’s important interests in “protect[ing] the integrity
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and reliability of the initiative process” remain undiminished,
and the State retains significant discretion in advancing
those interests. Buckley, 525 U. S., at 191. Likewise, be-
cause the expressive interests implicated by the act of peti-
tion signing are always modest, I find it difficult to see how
any incremental disincentive to sign a petition would tip the
constitutional balance. Case-specific relief may be available
when a State selectively applies a facially neutral petition
disclosure rule in a manner that discriminates based on the
content of referenda or the viewpoint of petition signers, or
in the rare circumstance in which disclosure poses a reason-
able probability of serious and widespread harassment that
the State is unwilling or unable to control. Cf. NAACP v.
Alabama ex rel. Patterson, 357 U. S. 449 (1958). Allowing
case-specific invalidation under a more forgiving standard
would unduly diminish the substantial breathing room States
are afforded to adopt and implement reasonable, nondiscrimi-
natory measures like the disclosure requirement now at
issue. Accordingly, courts presented with an as-applied
challenge to a regulation authorizing the disclosure of refer-
endum petitions should be deeply skeptical of any assertion
that the Constitution, which embraces political transparency,
compels States to conceal the identity of persons who seek
to participate in lawmaking through a state-created referen-
dum process. With this understanding, I join the opinion of
the Court.

JUSTICE STEVENS, with whom JUSTICE BREYER joins,
concurring in part and concurring in the judgment.

This is not a hard case. It is not about a restriction on
voting or on speech and does not involve a classic disclosure
requirement. Rather, the case concerns a neutral, nondis-
criminatory policy of disclosing information already in the
State’s possession that, it has been alleged, might one day
indirectly burden petition signatories. The burden imposed
by Washington’s application of the Public Records Act (PRA)
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to referendum petitions in the vast majority, if not all, its
applications is not substantial. And the State has given a
more than adequate justification for its choice.

For a number of reasons, the application of the PRA to
referendum petitions does not substantially burden any indi-
vidual’s expression. First, it is not “a regulation of pure
speech.”  McIntyre v. Ohio Elections Comm™n, 514 U.S.
334, 345 (1995); cf. United States v. O’Brien, 391 U. S. 367,
377 (1968). It does not prohibit expression, nor does it re-
quire that any person signing a petition disclose or say any-
thing at all. See McIntyre, 514 U.S. 334. Nor does the
State’s disclosure alter the content of a speaker’s message.
See id., at 342-343.

Second, any effect on speech that disclosure might have is
minimal. The PRA does not necessarily make it more diffi-
cult to circulate or obtain signatures on a petition, see Buck-
ley v. American Constitutional Law Foundation, Inc., 525
U. S. 182, 193-196 (1999); Meyer v. Grant, 486 U. S. 414, 422—
423 (1988), or to communicate one’s views generally. Re-
gardless of whether someone signs a referendum petition,
that person remains free to say anything to anyone at any
time. If disclosure indirectly burdens a speaker, “the
amount of speech covered” is small—only a single, narrow
message conveying one fact in one place, Watchtower
Bible & Tract Soc. of N.Y., Inc. v. Village of Stratton, 536
U. S. 150, 165 (2002); cf. Cox v. New Hampshire, 312 U. S. 569
(1941). And while the democratic act of casting a ballot or
signing a petition does serve an expressive purpose, the act
does not involve any “interactive communication,” Meyer,
486 U. S., at 422, and is “not principally” a method of “indi-
vidual expression of political sentiment,” Timmons v. Twin
Cities Area New Party, 520 U. S. 351, 373 (1997) (STEVENS,
J., dissenting); cf. O’Brien, 391 U. S., at 377.1

! Although a “petition” is a classic means of political expression, the type
of petition at issue in this case is not merely a document on which people
are expressing their views but rather is a state-created forum with a par-
ticular function: sorting those issues that have enough public support to
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Weighed against the possible burden on constitutional
rights are the State’s justifications for its rule. In this case,
the State has posited a perfectly adequate justification: an
interest in deterring and detecting petition fraud.? Given
the pedigree of this interest and of similar regulations, the
State need not produce concrete evidence that the PRA is
the best way to prevent fraud. See Crawford v. Marion
County Election Bd., 553 U. S. 181, 191-200 (2008) (opinion
of STEVENS, J.) (discussing voting fraud); Nixon v. Shrink
Missouri Government PAC, 528 U. S. 377, 391 (2000) (“The
quantum of empirical evidence needed to satisfy heightened
judicial scrutiny of legislative judgments will vary up or
down with the novelty and plausibility of the justification
raised”); see also Twmmons, 520 U. S., at 375 (STEVENS, J.,
dissenting) (rejecting “imaginative [and] theoretical” justifi-
cation supported only by “bare assertion”).? And there is
more than enough evidence to support the State’s election-

warrant limited space on a referendum ballot. Cf. Widmar v. Vincent,
454 U. S. 263, 278 (1981) (STEVENS, J., concurring in judgment).

2Washington also points out that its disclosure policy informs voters
about who supports the particular referendum. In certain election-law
contexts, this informational rationale (among others) may provide a basis
for regulation; in this case, there is no need to look beyond the State’s
quite obvious antifraud interest.

3There is no reason to think that our ordinary presumption that the
political branches are better suited than courts to weigh a policy’s benefits
and burdens is inapplicable in this case. The degree to which we defer to
a judgment by the political branches must vary up and down with the
degree to which that judgment reflects considered, public-minded decision-
making. Thus, when a law appears to have been adopted without rea-
soned consideration, see, e. g., Salazar v. Buono, 559 U. S. 700, 756-757
(2010) (STEVENS, J., dissenting), for discriminatory purposes, see, e.g.,
Bates v. Little Rock, 361 U. S. 516, 517-518, 524-525 (1960), or to entrench
political majorities, see, e. g., Vieth v. Jubelirer, 541 U.S. 267, 317-319,
324-326, 332-333 (2004) (STEVENS, J., dissenting), we are less willing to
defer to the institutional strengths of the legislature. That one may call
into question the process used to create a law is not a reason to “disre-
gar[d]” “sufficiently strong,” “valid[,] neutral justifications” for an other-
wise “nondiscriminatory” policy. Crawford, 553 U. S., at 204. Butitisa
reason to examine more carefully the justifications for that measure.
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integrity justification. See ante, at 197-199 (opinion of the
Court).

There remains the issue of petitioners’ as-applied chal-
lenge. As a matter of law, the Court is correct to keep open
the possibility that in particular instances in which a policy
such as the PRA burdens expression “by the public enmity
attending publicity,” Brown v. Socialist Workers 7} Cam-
paign Comm. (Ohio), 459 U. S. 87, 98 (1982), speakers may
have a winning constitutional claim. “‘[F]rom time to time
throughout history,”” persecuted groups have been able “‘to
criticize oppressive practices and laws either anonymously
or not at all.”” MecIntyre, 514 U. S., at 3424

In my view, this is unlikely to occur in cases involving
the PRA. Any burden on speech that petitioners posit is
speculative as well as indirect. For an as-applied challenge
to a law such as the PRA to succeed, there would have to be
a significant threat of harassment directed at those who sign
the petition that cannot be mitigated by law enforcement
measures.” Moreover, the character of the law challenged
in a referendum does not, in itself, affect the analysis. De-
bates about tax policy and regulation of private property can

4 JUSTICE SCALIA conceives of the issue as a right to anonymous speech.
See, e. g., post, at 220 (opinion concurring in judgment). But our decision
in McIntyre posited no such freewheeling right. The Constitution pro-
tects “freedom of speech.” Amdt. 1; see also McIntyre, 514 U. S., at 336
(“The question presented is whether [a] . . . statute that prohibits the
distribution of anonymous campaign literature is a ‘law . . . abridging the
freedom of speech’ within the meaning of the First Amendment”). That
freedom can be burdened by a law that exposes the speaker to fines, as
much as it can be burdened by a law that exposes a speaker to harassment,
changes the content of his speech, or prejudices others against his mes-
sage. See id., at 342. The right, however, is the right to speak, not the
right to speak without being fined or the right to speak anonymously.

5 A rare case may also arise in which the level of threat to any individual
is not quite so high but a State’s disclosure would substantially limit a
group’s ability to “garner the number of signatures necessary to place [a]
matter on the ballot,” thereby “limiting [its] ability to make the matter the
focus of statewide discussion.” Meyer v. Grant, 486 U. S. 414, 423 (1988).
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become just as heated as debates about domestic partner-
ships. And as a general matter, it is very difficult to show
that by later disclosing the names of petition signatories, in-
dividuals will be less willing to sign petitions. Just as we
have in the past, I would demand strong evidence before
concluding that an indirect and speculative chain of events
imposes a substantial burden on speech.® A statute “is not
to be upset upon hypothetical and unreal possibilities, if it
would be good upon the facts as they are.” Pullman Co. v.
Knott, 235 U. S. 23, 26 (1914).

* * *

Accordingly, I concur with the opinion of the Court to the
extent that it is not inconsistent with my own, and I concur
in the judgment.

JUSTICE SCALIA, concurring in the judgment.

Plaintiffs claim the First Amendment, as applied to the
States through the Fourteenth Amendment, forbids the
State of Washington to release to the public signed referen-
dum petitions, which they submitted to the State in order to
suspend operation of a law and put it to a popular vote.
I doubt whether signing a petition that has the effect of sus-
pending a law fits within “the freedom of speech” at all.
But even if, as the Court concludes, ante, at 194-195, it does,
a long history of practice shows that the First Amendment
does not prohibit public disclosure.

We should not repeat and extend the mistake of McIntyre
v. Ohio Elections Comm’n, 514 U. S. 334 (1995). There, with
neither textual support nor precedents requiring the result,

6See, e. 9., Bates v. Little Rock, 361 U. S., at 521-522, 523-524; Buckley
v. Valeo, 424 U. 8. 1, 69-72 (1976) (per curiam); Brown v. Socialist Work-
ers "7} Campaign Comm. (Ohio), 459 U. S. 87, 98-101 (1982); Buckley v.
American Constitutional Law Foundation, Inc., 525 U. S. 182, 197-198
(1999).
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the Court invalidated a form of election regulation that had
been widely used by the States since the end of the 19th
century. Id., at 371 (SCALIA, J., dissenting). The Court
held that an Ohio statute prohibiting the distribution of
anonymous campaign literature violated the First and Four-
teenth Amendments.

Mrs. McIntyre sought a general right to “speak” anony-
mously about a referendum. Here, plaintiffs go one step
further—they seek a general right to participate anony-
mously in the referendum itself.! Referendum petitions are
subject to public disclosure under the Public Records Act
(PRA), Wash. Rev. Code §42.56.001 et seq. (2008), which re-
quires government agencies to “make available for public in-
spection and copying all public records,” subject to certain
exemptions not relevant here. §42.56.070(1). Plaintiffs
agcontend that disclosure of the names, and other personal
information included on the petitions, of those who took this
legislative action violates their First Amendment right to
anonymity.

! Plaintiffs seem to disavow reliance on McIntyre v. Ohio Elections
Comm’n, 514 U.S. 334 (1995), see Reply Brief for Petitioners 12.
Certainly, there are differences between McIntyre and this case.
Mrs. McIntyre was required to disclose her identity herself, by placing her
name on her handbill. Here, plaintiffs do not object to signing their
names to the referendum petition, where it can presumably be observed
by later signers; they challenge only the later disclosure of that informa-
tion by the State. But both cases are about public disclosure, and both
involve a claim to anonymity under the First Amendment. If anything,
the line plaintiffs seek to draw—which seeks a sort of partial anonymity—
is stranger still.

JUSTICE STEVENS quibbles with the shorthand I use, and tries to rein
in McIntyre’s holding, by saying that it did not create a “right to speak
anonymously,” ante, at 218, n. 4 (opinion concurring in part and concurring
in judgment). But McIntyre used the same shorthand. See 514 U.S.,
at 357 (“[t]he right to remain anonymous”); id., at 342 (“[t]he freedom to
publish anonymously”); see also ibid. (“an author’s decision to remain
anonymous . . . is an aspect of the freedom of speech protected by the
First Amendment”).
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Today’s opinion acknowledges such a right, finding that it
can be denied here only because of the State’s interest in
“preserving the integrity of the electoral process,” ante,
at 197. In my view this is not a matter for judicial interest
balancing. Our Nation’s longstanding traditions of legislat-
ing and voting in public refute the claim that the First
Amendment accords a right to anonymity in the performance
of an act with governmental effect. “A governmental prac-
tice that has become general throughout the United States,
and particularly one that has the validation of long, accepted
usage, bears a strong presumption of constitutionality.”
McIntyre, supra, at 375 (SCALIA, J., dissenting).

I

When a Washington voter signs a referendum petition
subject to the PRA, he is acting as a legislator. The Wash-
ington Constitution vests “[t]he legislative authority” of the
State in the legislature, but “the people reserve to them-
selves the power . . . to approve or reject at the polls any
act, item, section, or part of any bill, act, or law passed by
the legislature.” Art. 2, §1. This “referendum” power of
popular legislation is exercised by submitting a petition, in
accordance with certain specifications, to the Washington
secretary of state with valid signatures of registered voters
in number equal to or exceeding four percent of the votes
cast in the last gubernatorial election. §1(b); Wash. Rev.
Code §29A.72.100, 130, 140, 150, 160 (2008).

The filing of a referendum petition that satisfies these re-
quirements has two legal effects: (1) It requires the secretary
to place the measure referred to the people on the ballot at
the next general election; and (2) it suspends operation of
the measure, causing it only to have effect 30 days after it is
approved during that election. Art. 2, §1(d). See Brief for
Respondent Reed 2-6. A voter who signs a referendum pe-
tition is therefore exercising legislative power because his
signature, somewhat like a vote for or against a bill in the
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legislature, seeks to affect the legal force of the measure at
issue.?

Plaintiffs point to no precedent from this Court holding
that legislating is protected by the First Amendment.? Nor
do they identify historical evidence demonstrating that “the
freedom of speech” the First Amendment codified encom-
passed a right to legislate without public disclosure. This
should come as no surprise; the exercise of lawmaking power
in the United States has traditionally been public.

The public nature of federal lawmaking is constitutionally
required. Article I, §5, cl. 3, requires Congress to legislate
in public: “Each House shall keep a Journal of its Proceed-
ings, and from time to time publish the same, excepting such
Parts as may in their Judgment require Secrecy; and the
Yeas and Nays of the Members of either House on any ques-
tion shall, at the Desire of one fifth of those Present, be en-
tered on the Journal.”* State constitutions enacted around

2The Court notes that “only some petition signing has legal effect.”
Ante, at 197, n. 1. That is true. Some petitions may never be submitted
to the secretary; they are irrelevant here, since they will never be subject
to the PRA. But some petitions that are submitted to the secretary may
lack the requisite number of signatures. Even as to those, the petition
signer has exercised his portion of the legislative power when he signs
the petition, much like a legislator who casts a losing vote.

3The Court quotes Republican Party of Minn. v. White, 536 U. S. 765,
788 (2002), which stated that a State, “having ‘cho[sen] to tap the energy
and the legitimizing power of the democratic process, . . . must accord the
participants in that process the First Amendment rights that attach to
their roles.”” Ante, at 195. That is correct, but it is not on point. White
involved a prohibition on speaking as a condition of running for judicial
office. I do not suggest that a State could require legislators (or the
citizen-legislators who participate in a referendum) to give up First
Amendment rights unconnected with their act of legislating. The elec-
tioneering disclosure cases the Court cites, ante, at 196, are likewise not
on point, since they involve disclosure requirements applied to political
speech, not legislative action.

4The exception for “such Parts as may in their Judgment require Se-
crecy” was assuredly not designed to permit anonymous voting. It refers
to details whose disclosure would threaten an important national inter-
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the time of the founding had similar provisions. See, e. g.,
Ky. Const., Art. I, §20 (1792); Ga. Const., Art. I, §15 (1798).
The desirability of public accountability was obvious. “[A]s
to the votes of representatives and senators in Congress, no
man has yet been bold enough to vindicate a secret or ballot
vote, as either more safe or more wise, more promotive of
independence in the members, or more beneficial to their
constituents.” 1 J. Story, Commentaries on the Constitution
§841, p. 591 (4th ed. 1873).

Moreover, even when the people asked Congress for legis-
lative changes—by exercising their constitutional right “to
petition the Government for a redress of grievances,” U. S.
Const., Amdt. 1—they did so publicly. The petition was
read aloud in Congress. Mazzone, Freedom’s Associations,
77 Wash. L. Rev. 639, 726 (2002). The petitioner’s name
(when large groups were not involved), his request, and what
action Congress had taken on the petition were consistently
recorded in the House and Senate Journals. See, e. g., Jour-
nal of the Senate, June 18, 1790, 1st Cong., 1st Sess., 163;
Journal of the House of Representatives, Nov. 24, 1820, 16th
Cong., 2d Sess., 32. Even when the people exercised legisla-
tive power directly, they did so not anonymously, but openly
in townhall meetings. See generally J. Zimmerman, The
New England Town Meeting (1999).

Petitioning the government and participating in the tradi-
tional town meeting were precursors of the modern initiative
and referendum. Those innovations were modeled after
similar devices used by the Swiss democracy in the 1800’s,
and were first used in the United States by South Dakota in
1898. See S. Piott, Giving Voters a Voice 1-3, 16 (2003).
The most influential advocate of the initiative and referen-

est. The similar clause in the Articles of Confederation created an excep-
tion to the journal requirement for parts of the proceedings “relating to
treaties, alliances or military operations, as in [Congress’s] judgment re-
quire secresy.” Art. IX. The Constitution’s requirement is broader, but
its object is obviously the same.


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


224 DOE v». REED

SCALIA, J., concurring in judgment

dum in the United States analogized the Swiss practice to
the town meeting, because both “required open conduct of
political affairs and free expression of opinions.” Id., at 5
(discussing J. W. Sullivan, Direct Legislation by the Citizen-
ship through the Initiative and Referendum (1892)). Plain-
tiffs’ argument implies that the public nature of these
practices, so longstanding and unquestioned, violated the
freedom of speech. There is no historical support for such
a claim.
II

Legislating was not the only governmental act that was
public in America. Voting was public until 1888 when the
States began to adopt the Australian secret ballot. See
Burson v. Freeman, 504 U.S. 191, 203 (1992) (plurality
opinion). We have acknowledged the existence of a First
Amendment interest in voting, see, e. g., Burdick v. Takushi,
504 U. S. 428 (1992), but we have never said that it includes
the right to vote anonymously. The history of voting in the
United States completely undermines that claim.

Initially, the Colonies mostly continued the English tradi-
tions of voting by a show of hands or by voice—viva voce
voting. Burson, supra, at 200; E. Evans, A History of the
Australian Ballot System in the United States 1-6 (1917)
(Evans). One scholar described the wiva wvoce system as
follows:

“‘The election judges, who were magistrates, sat upon
a bench with their clerks before them. Where practica-
ble, it was customary for the candidates to be present in
person, and to occupy a seat at the side of the judges.
As the voter appeared, his name was called out in a loud
voice. The judges inquired, “John Jones (or Smith), for
whom do you vote?”’—for governor, or whatever was the
office to be filled. He replied by proclaiming the name
of his favorite. Then the clerks enrolled the vote, and
the judges announced it as enrolled. The representa-
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tive of the candidate for whom he voted arose, bowed,
and thanked him aloud; and his partisans often ap-
plauded.”” Id., at 5 (quoting J. Wise, The End of An
Era 55-56 (1899)).

See also R. Dinkin, Voting in Revolutionary America: A
Study of Elections in the Original Thirteen States, 1776—
1789, p. 101 (1982) (Dinkin).

Although there was variation, the election official would
ordinarily compile a poll with the name and residence of each
voter, and the name of the candidate for whom he voted.
See C. Bishop, History of Elections in the American Colonies
160-164 (1893) (Bishop); P. Argersinger, Structure, Process,
and Party: Essays in American Political History 47 (1992)
(Argersinger). To prevent fraud, the Colonies in Rhode Is-
land, New York, and New Jersey adopted the English rule
that “copies of the poll must be delivered on demand to per-
sons who were willing to pay a reasonable charge for the
labor of writing them.” Bishop 186. Some Colonies al-
lowed candidates to demand a copy of the poll, ibid., and
required the legislature to examine the poll in a contested
election, id., at 188-189. Thus, as in this case, the govern-
ment not only publicly collected identifying information
about who voted and for which candidate, it also disclosed
that information to the public.

Any suggestion that viva voce voting infringed the ac-
cepted understanding of the pre-existing freedom of speech
to which the First Amendment’s text refers is refuted by the
fact that several state constitutions that required or author-
ized viva voce voting also explicitly guaranteed the freedom
of speech. See, e.g., Ky. Const., Art. X, §7, Art. VI, §16
(1799); I11. Const., Art. VIII, §22, Art. I, §28 (1818). Surely
one constitutional provision did not render the other invalid.

Of course the practice of viva voce voting was gradually
replaced with the paper ballot, which was thought to reduce
fraud and undue influence. See Evans 1-6; Dinkin 101-106.
There is no indication that the shift resulted from a sudden
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realization that public voting infringed voters’ freedom of
speech, and the manner in which it occurred suggests the
contrary. States adopted the paper ballot at different times,
and some States changed methods multiple times. New
York’s 1777 Constitution, for example, explicitly provided for
the State to switch between methods. Art. VI. Ken-
tucky’s 1792 Constitution required paper ballots, Art. 111, §2,
but its 1799 Constitution required viva voce voting, Art. VI,
§16. The different voting methods simply reflected differ-
ent views about how democracy should function. One
scholar described Virginia’s and Kentucky’s steadfast use of
viva voce voting through the Civil War as follows: “[I]n the
appeal to unflinching manliness at the polls these two states
insisted still that every voter should show at the hustings
the courage of his personal conviction.” Schouler, Evolution
of the American Voter, 2 The American Historical Review
665, 671 (1897). See also id., at 666—667 (“In Virginia and
the other states in close affiliation with her this oral expres-
sion was vaunted as the privilege of the free-born voter, to
show the faith that was in him by an outspoken announce-
ment of his candidate”).

The new paper ballots did not make voting anonymous.
See Evans 10 (“[T]he ballot was not secret”); Argersinger 48
(“Certainly there were no legal provisions to ensure se-
crecy”’). Initially, many States did not regulate the form of
the paper ballot. See Evans 10; Argersinger 48-49. Tak-
ing advantage of this, political parties began printing ballots
with their candidates’ names on them. They used brightly
colored paper and other distinctive markings so that the
ballots could be recognized from a distance, making the
votes public. See Burson, supra, at 200-201; Evans 10-11.
Abuse of these unofficial paper ballots was rampant. The
polling place had become an “open auction place” where
votes could be freely bought or coerced. Burson, supra,
at 202. Employers threatened employees. Party workers
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kept voters from the other party away from the ballot box.
Ballot peddlers paid voters and then watched them place the
ballot in the box. See L. Fredman, The Australian Ballot:
The Story of an American Reform 22-29 (1968); Argersinger
48-50. Thus, although some state courts said that voting
by ballot was meant to be more secret than the public act
of viva voce voting; and although some state constitutional
requirements of ballot voting were held to guarantee ballot
secrecy, thus prohibiting the numbering of ballots for voter
identification purposes, see Williams v. Stein, 38 Ind. 89
(1871); Brisbin v. Cleary, 26 Minn. 107, 1 N. W. 825 (1879);
in general, voting by ballot was by no means secret. Most
important of all for present purposes, I am aware of no asser-
tion of ballot secrecy that relied on federal or state constitu-
tional guarantees of freedom of speech.

It was precisely discontent over the nonsecret nature of
ballot voting, and the abuses that produced, which led to the
States’ adoption of the Australian secret ballot. New York
and Massachusetts began that movement in 1888, and almost
90 percent of the States had followed suit by 1896. Burson,
504 U. S., at 203-205. But I am aware of no contention that
the Australian system was required by the First Amendment
(or the state counterparts). That would have been utterly
implausible, since the inhabitants of the Colonies, the States,
and the United States had found public voting entirely com-
patible with “the freedom of speech” for several centuries.

* * *

The long history of public legislating and voting contra-
dicts plaintiffs’ claim that disclosure of petition signatures
having legislative effect violates the First Amendment. As
I said in McIntyre, “[wlhere the meaning of a constitutional
text (such as ‘the freedom of speech’) is unclear, the wide-
spread and long-accepted practices of the American people
are the best indication of what fundamental beliefs it was
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intended to enshrine.” 514 U. S., at 378 (dissenting opinion).
Just as the century-old practice of States’ prohibiting anony-
mous electioneering was sufficient for me to reject the First
Amendment claim to anonymity in McIntyre, the many-
centuries-old practices of public legislating and voting are
sufficient for me to reject plaintiffs’ claim.

Plaintiffs raise concerns that the disclosure of petition sig-
natures may lead to threats and intimidation. Of course
nothing prevents the people of Washington from keeping pe-
tition signatures secret to avoid that—just as nothing pre-
vented the States from moving to the secret ballot. But
there is no constitutional basis for this Court to impose that
course upon the States—or to insist (as today’s opinion does)
that it can only be avoided by the demonstration of a “suffi-
ciently important governmental interest,” ante, at 196 (in-
ternal quotation marks omitted). And it may even be a bad
idea to keep petition signatures secret. There are laws
against threats and intimidation; and harsh criticism, short
of unlawful action, is a price our people have traditionally
been willing to pay for self-governance. Requiring people
to stand up in public for their political acts fosters civic cour-
age, without which democracy is doomed. For my part, I do
not look forward to a society which, thanks to the Supreme
Court, campaigns anonymously (McIntyre) and even exer-
cises the direct democracy of initiative and referendum hid-
den from public scrutiny and protected from the accountabil-
ity of criticism. This does not resemble the Home of the
Brave.

JUSTICE THOMAS, dissenting.

Just as “[c]onfidence in the integrity of our electoral proc-
esses is essential to the functioning of our participatory de-
mocracy,” Purcell v. Gonzalez, 549 U. S. 1, 4 (2006) (per cu-
riam), so too is citizen participation in those processes,
which necessarily entails political speech and association
under the First Amendment. In my view, compelled disclo-
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sure of signed referendum and initiative petitions® under the
Washington Public Records Act (PRA), Wash. Rev. Code
§42.56.001 et seq. (2008), severely burdens those rights and
chills citizen participation in the referendum process. Given
those burdens, I would hold that Washington’s decision to
subject all referendum petitions to public disclosure is uncon-
stitutional because there will always be a less restrictive
means by which Washington can vindicate its stated inter-
est in preserving the integrity of its referendum process.
I respectfully dissent.
I

This case concerns the interaction of two distinct sets of
Washington statutes. The first set, codified in Washington’s
Election Code, regulates the referendum and initiative proc-
ess. These statutes require, among other things, that refer-
endum signers write their names and addresses on petition
sheets, and mandate that this information be disclosed to
Washington’s secretary of state for canvassing and verifica-
tion. See, e. g., §§29A.72.130, 29A.72.230 (2008). Petition-
ers do not contend that these requirements violate their
First Amendment rights; that is, they do not argue that the
Constitution allows them to support a referendum measure
without disclosing their names to the State.

The second set of statutes—the PRA—is not a referendum
or election regulation. Rather, the PRA requires disclosure
of all nonexempt “public records” upon request by any per-
son. See §§42.56.010(2), 42.56.070. Washington has con-
cluded that signed referendum petitions are “public records”
subject to disclosure under the PRA, and has “routinely dis-
closed petitions in response to public records requests.”
Brief for Respondent Reed 5-6.

! Generally speaking, in a referendum, voters approve or reject an Act
already passed by the legislature. In an initiative, voters adopt or reject
an entirely new law, either a statute or a constitutional amendment. See
T. Cronin, Direct Democracy: The Politics of Initiative, Referendum, and
Recall 2 (1989).
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Petitioners do not challenge the constitutionality of the
PRA generally. They contend only that Washington vio-
lates their First Amendment rights by construing the PRA
to apply to signed referendum petitions. See Brief for Pe-
titioners 35-39. As the Court notes, the parties dispute
whether this challenge is best conceived as a facial challenge
or an as-applied challenge. See ante, at 194. In my view,
the Court correctly concludes that petitioners must “satisfy
our standards for a facial challenge” because their claim, and
the relief that they seek, “reach beyond” their “particular
circumstances.” Ibid.

We typically disfavor facial challenges. See Washington
State Grange v. Washington State Republican Party, 552
U. S. 442, 449 (2008). They “often rest on speculation,” can
lead courts unnecessarily to anticipate constitutional ques-
tions or formulate broad constitutional rules, and may pre-
vent governmental officers from implementing laws “in a
manner consistent with the Constitution.” Id., at 450-451.
For those reasons, we rejected in Washington State Grange
political parties’ preenforcement facial challenge to a Wash-
ington initiative that allowed candidates in a primary elec-
tion to self-designate their political party preference on the
primary election ballot. See id., at 458-459. Because the
challenge was a preenforcement one, Washington “had no
opportunity to implement” the initiative, id., at 450, so the
political parties’ arguments that it violated their association
rights all depended “on the possibility that voters will be
confused as to the meaning of the party-preference designa-
tion,” id., at 454. Moreover, a facial challenge was inappro-
priate because the regulation did “not on its face impose
a severe burden on political parties’ associational rights.”
Id., at 444.

Those considerations point in the opposite direction here.
Washington’s construction of the PRA “on its face impose[s]
a severe burden,” ibid.—compelled disclosure of privacy in
political association protected by the First Amendment, see
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mfra this page and 232—on all referendum signers. And
Washington has had several “opportunit[ies] to implement”
the PRA’s disclosure requirements with respect to initiative
petitions. Washington State Grange, supra, at 450. In-
deed, Washington admits that “[a]ll petitions for initiatives,
referendum, recall, and candidate nomination are public rec-
ords subject to disclosure.” Brief for Respondent Reed 59;
see also App. 26 (listing six completed requests for disclosure
of signed initiative petitions since 2006). Washington thus
has eliminated any “possibility” that referendum petition
signers “will be confused as to” how the State will respond
to a request under the PRA to disclose their names and ad-
dresses. Washington State Grange, 552 U. S., at 454.

Accordingly, I would consider petitioners’ facial challenge
here. For purposes of this case, I will assume that to pre-
vail, petitioners must satisfy our most rigorous standard, and
show that there is “ ‘no set of circumstances . . . under which
the’” PRA could be constitutionally applied to a referendum
or initiative petition, “i. e., that the [PRA] is unconstitutional
in all of its applications,” id., at 449 (quoting United States
v. Salerno, 481 U. S. 739, 745 (1987)).

II
A

The Court correctly concludes that “an individual ex-
presses” a “political view” by signing a referendum petition.
Ante, at 194-195. The Court also rightly rejects the base-
less argument that such expressive activity falls “outside the
scope of the First Amendment” merely because “it has legal
effect in the electoral process.” Ante, at 195. Yet, the
Court does not acknowledge the full constitutional implica-
tions of these conclusions.

The expressive political activity of signing a referendum
petition is a paradigmatic example of “the practice of persons
sharing common views banding together to achieve a com-
mon end.” Citizens Against Rent Control/Coalition for
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Fair Housing v. Berkeley, 454 U. S. 290, 294 (1981). A refer-
endum supported by only one person’s signature is a nullity;
it will never be placed on the ballot. The Doe petitioners
recognized as much when they—and more than 120,000 other
Washingtonians, see ante, at 192—joined with petitioner
Protect Marriage Washington, “a state political action com-
mittee” organized under §42.17.040, to effect Protect Mar-
riage Washington’s “major purpose” of collecting enough
valid signatures to place Referendum 71 on the general elec-
tion ballot. App. to Pet. for Cert. 29a. For these reasons,
signing a referendum petition amounts to “‘political asso-
ciation’” protected by the First Amendment. Citizens
Against Rent Control, supra, at 295 (quoting Buckley v.
Valeo, 424 U. S. 1, 15 (1976) (per curiam)).

This Court has long recognized the “vital relationship be-
tween” political association “and privacy in one’s associa-
tions,” NAACP v. Alabama ex rel. Patterson, 357 U. S. 449,
462 (1958), and held that “[t]he Constitution protects against
the compelled disclosure of political associations and beliefs,”
Brown v. Socialist Workers 7} Campaign Comm. (Ohio),
459 U. S. 87, 91 (1982). This constitutional protection
“yield[s] only to a subordinating interest of the State that is
compelling, and then only if there is a substantial relation
between the information sought and an overriding and com-
pelling state interest.” Id., at 91-92 (internal quotation
marks, citations, and brackets omitted). Thus, unlike the
Court, I read our precedents to require application of strict
scrutiny to laws that compel disclosure of protected First
Amendment association. Buckley v. American Constitu-
tional Law Foundation, Inc., 525 U. S. 182, 206, 212 (1999)
(ACLF) (THOMAS, J., concurring in judgment). Under that
standard, a disclosure requirement passes constitutional
muster only if it is narrowly tailored—. e., the least restric-
tive means—to serve a compelling state interest. See id.,
at 206.
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B

Washington’s application of the PRA to a referendum peti-
tion does not survive strict serutiny.

1

Washington first contends that it has a compelling interest
in “transparency and accountability,” which it claims encom-
passes several subordinate interests: preserving the integ-
rity of its election process, preventing corruption, deterring
fraud, and correcting mistakes by the secretary of state or
by petition signers. See Brief for Respondent Reed 40-42;
57-59.

It is true that a State has a substantial interest in regulat-
ing its referendum and initiative processes “to protect the[ir]
integrity and reliability.” ACLF, 525 U.S., at 191. But
Washington points to no precedent from this Court recog-
nizing “correcting errors” as a distinct compelling interest
that could support disclosure regulations. And our cases
strongly suggest that preventing corruption and deterring
fraud bear less weight in this particular electoral context:
the signature-gathering stage of a referendum or initiative
drive. The Court has twice observed that “‘the risk of
fraud or corruption, or the appearance thereof, is more re-
mote at the petition stage of an initiative than at the time of
balloting.”” Id., at 203 (quoting Meyer v. Grant, 486 U. S.
414, 427 (1988)). Similarly, because “[r]eferenda are held on
issues, not candidates for public office,” the “risk of corrup-
tion perceived in cases involving candidate elections simply
is not present in a popular vote on a public issue.” First
Nat. Bank of Boston v. Bellotti, 435 U.S. 765, 790 (1978)
(citations omitted).

We should not abandon those principles merely because
Washington and its amici can point to a mere eight instances
of initiative-related fraud, see Brief for Respondent Reed 42;
Brief for State of Ohio et al. as Amici Curiae 22-24, among
the 809 initiative measures placed on state ballots in this
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country between 1988 and 2008, see Initiative and Ref-
erendum Institute, Initiative Use 2 (Feb. 2009), online at
http://www.iandrinstitute.org/IR1%201Initiative%20Use%20
(1904-2008).pdf (as visited June 21, 2010, and available in
Clerk of Court’s case file). If anything, these meager figures
reinforce the conclusion that the risks of fraud or corruption
in the initiative and referendum process are remote and
thereby undermine Washington’s claim that those two inter-
ests should be considered compelling for purposes of strict
scrutiny.

Thus, I am not persuaded that Washington’s interest in
protecting the integrity and reliability of its referendum
process, as the State has defined that interest, is compelling.
But I need not answer that question here. Even assuming
the interest is compelling, on-demand disclosure of a referen-
dum petition to any person under the PRA is “a blunderbuss
approach” to furthering that interest, Colorado Republican
Federal Campaign Comm. v. Federal Election Comm’n, 518
U. S. 604, 642 (1996) (THOMAS, J., concurring in judgment and
dissenting in part) (internal quotation marks omitted), not
the least restrictive means of doing so. The events that
prompted petitioners’ complaint in this case demonstrate as
much.

As Washington explained during oral argument, after the
secretary of state receives signed referendum petitions, his
“first step . . . is to take them to his archiving section and to
have them digitized. As soon as they’re digitized, they’re
available on disks for anyone who requests them” under the
PRA. Tr. of Oral Arg. 30. In this case, two organizations
announced their intention to obtain the digitized names and
addresses of referendum signers and post them “online, in a
searchable format.” Amnte, at 193.

There is no apparent reason why Washington must broadly
disclose referendum signers’ names and addresses in this
manner to vindicate the interest that it invokes here. Wash-
ington—which is in possession of that information because
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of referendum regulations that petitioners do not challenge,
see supra, at 229—could put the names and addresses of ref-
erendum signers into a similar electronic database that state
employees could search without subjecting the name and ad-
dress of each signer to wholesale public disclosure. The sec-
retary could electronically cross-reference the referendum
database against the “statewide voter registration list” con-
tained in Washington’s “statewide voter registration data-
base,” §29A.08.651(1),> to ensure that each referendum
signer meets Washington’s residency and voter registration
requirements, see § 29A.72.130. Doing so presumably would
drastically reduce or eliminate possible errors or mistakes
that Washington argues the secretary might make, see Brief
for Respondent Reed 42, since it would allow the secretary
to verify virtually all of the signatures instead of the mere
“3 to 5%” he “ordinarily checks,” ante, at 198 (internal quota-
tion marks omitted).?

An electronic referendum database would also enable the
secretary to determine whether multiple entries correspond
to a single registered voter, thereby detecting whether a
voter had signed the petition more than once. In addition,
the database would protect victims of “forgery” or “ ‘bait and
switch’ fraud.” Ibid. In Washington, “a unique identifier
is assigned to each legally registered voter in the state.”
§29A.08.651(4). Washington could create a Web site, linked
to the electronic referendum database, where a voter con-
cerned that his name had been fraudulently signed could con-
duct a search using his unique identifier to ensure that his
name was absent from the database—without requiring dis-

2 Under Washington law, this “computerized list must serve as the single
system for storing and maintaining the official list of registered voters
throughout the state” and “must contain the name and registration infor-
mation of every legally registered voter in the state.” Wash. Rev. Code
§829A.08.651(2)—(3) (2008).

3See §29A.72.230 (permitting the secretary of state to verify and can-
vass referendum petitions using approved statistical sampling methods).
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closure of the names and addresses of all the voluntary, legit-
imate signers.

Washington admits that creating this sort of electronic ref-
erendum database “could be done.” Tr. of Oral Arg. 51.
Implementing such a system would not place a heavy burden
on Washington; “the Secretary of State’s staff” already uses
an “electronic voter registration database” in its “verification
process.” Id., at 50.

Washington nevertheless contends that its citizens must
“have access to public records . . . to independently evaluate
whether the Secretary properly determined to certify or not
to certify a referendum to the ballot.” Brief for Respondent
Reed 41. “[W]ithout the access to signed petitions that the
PRA provides,” Washington argues, its “citizens could not
fulfill their role as the final judge of public business.” Ibid.
(internal quotation marks omitted).

But Washington’s Election Code already gives Washing-
ton voters access to referendum petition data. Under
§29A.72.230, “[t]he verification and canvass of signatures on
the [referendum] petition may be observed by persons repre-
senting the advocates and opponents of the proposed meas-
ure so long as they make no record of the names, addresses,
or other information on the petitions or related records dur-
ing the verification process except upon” court order. Each
side is entitled to at least two such observers, although the
secretary may increase that number if, in his opinion, doing
so would not “cause undue delay or disruption of the verifi-
cation process.” Ibid.

Washington does not explain why this existing access,
which petitioners do not challenge here, is insufficient to per-
mit its citizens to oversee the verification process under
§29A.72.230, or to decide intelligently whether to pursue a
court challenge under §29A.72.240. Moreover, if Washing-
ton had implemented the more narrowly tailored electronic
referendum database discussed above, observers could see
the secretary of state’s employees examine the data using
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exactly the same techniques they would use if the data were
released to them under the PRA. Obtaining a digitized list
to navigate on their own computer would not allow an ob-
server to learn any additional information.

Washington law also contains several other measures that
preserve the integrity of the referendum process. First, it
is a crime in Washington to forge a signature on a referen-
dum petition, or to knowingly sign one more than once. See
§29A.84.230. Second, referendum supporters must gather a
large number of valid signatures—four percent of the votes
cast for Governor in the immediately preceding gubernato-
rial election—to place a referendum petition on the ballot.
§29A.72.150. Third, Washington’s required referendum pe-
tition form limits each petition to a single subject. See
§29A.72.130. Fourth, a large, plain-English warning must
appear at the top of the referendum petition, alerting signers
to the law’s requirements. See §29A.72.140. Fifth, Wash-
ington prescribes the text of the declaration that a circulator
must submit along with the signed petition sheets. See
§29A.72.130. Sixth, Washington prescribes verification and
canvassing methods. See §29A.72.230.

The Court’s dismissive treatment of those provisions, see
ante, at 198, is perplexing, given the analysis that the Court
endorsed in ACLF. There, the Court held that two disclo-
sure requirements governing Colorado’s initiative process
were unconstitutional, see 525 U. S.; at 186-187, specifically
finding that they were “not warranted by the state interests
(administrative efficiency, fraud detection, informing voters)
alleged to justify” them, and emphasizing that its “judgment
[wals informed by other means Colorado employs to accom-
plish its regulatory purposes,” id., at 192. The entire last
section of the Court’s opinion detailed those “less problem-
atic measures” by which Colorado “can and d/id] meet” its
“substantial interests in regulating the ballot-initiative proc-
ess.” Id., at 204 (emphasis added). With one exception—a
law deeming an initiative void if the circulator violated any
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law applicable to the circulation process—those Colorado
laws correspond exactly to the Washington regulatory re-
quirements listed above. See id., at 205. Including the ob-
server provision, §29A.72.230, and the provision permitting
court review of the secretary’s decision to certify (or not to
certify) a referendum petition, § 29A.72.240, Washington thus
appears to provide even more of the “less problematic meas-
ures” than Colorado did to “protect the integrity of the initia-
tive process,” id., at 204, and I see no reason why Washing-
ton’s identical provisions should not “inform” the analysis
here.

It is readily apparent that Washington can vindicate its
stated interest in “transparency and accountability” through
a number of more narrowly tailored means than wholesale
public disclosure. Accordingly, this interest cannot justify
applying the PRA to a referendum petition.

2

Washington also contends that it has a compelling interest
in “providing relevant information to Washington voters,”
and that on-demand disclosure to the public is a narrowly
tailored means of furthering that interest. Brief for Re-
spondent Reed 44. This argument is easily dispatched,
since this Court has already rejected it in a similar context.

In McIntyre v. Ohio Elections Comm’n, 514 U.S. 334
(1995), the Court held that an Ohio law prohibiting anony-
mous political pamphleting violated the First Amendment.
One of the interests Ohio had invoked to justify that law was
identical to Washington’s here: the “interest in providing the
electorate with relevant information.” Id., at 348. The
Court called that interest “plainly insufficient to support the
constitutionality of [Ohio’s] disclosure requirement.” Id., at
349. “The simple interest in providing voters with addi-
tional relevant information does not justify a state require-
ment that a writer make statements or disclosures she would
otherwise omit.” Id., at 348. “Don’t underestimate the
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common man,” we advised. Id., at 348, n. 11 (internal quota-
tion marks omitted).

“People are intelligent enough to evaluate the source of
an anonymous writing. They can see it is anonymous.
They know it is anonymous. They can evaluate its ano-
nymity along with its message. . . . And then, once they
have done so, it is for them to decide what is ‘responsi-
ble,” what is valuable, and what is truth.” Ibid. (inter-
nal quotation marks omitted).

See also Bellotti, 435 U. S., at 777 (“The inherent worth of
the speech in terms of its capacity for informing the public
does not depend upon the identity of its source”).

This observation applies equally to referendum measures.
People are intelligent enough to evaluate the merits of a ref-
erendum without knowing who supported it. Thus, just as
this informational interest did not justify the Ohio law in
McIntyre, it does not justify applying the PRA to referen-
dum petitions.

C

The foregoing analysis applies in every case involving dis-
closure of a referendum measure’s supporters, as it must for
petitioners’ facial challenge to succeed. See Washington
State Grange, 552 U. S., at 449 (quoting Salerno, 481 U. S.,
at 745). Washington does not argue that the strength of its
transparency and accountability interest rises or falls based
on the topic of a referendum. Nor would such an argument
be convincing. We have no basis to assume that Washing-
ton’s interest in maintaining the integrity of its referendum
process is high for a charter-school referendum but low for
an unemployment insurance referendum, or that a library or
land-use referendum is more likely to be a target of fraud
or corruption than a referendum on insurance coverage and
benefits. See ante, at 200-201. The strength of Washing-
ton’s interest remains constant across all types of referen-
dum measures.
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So too does the strength of a signer’s First Amendment
interest. The First Amendment rights at issue here are as-
sociational rights, and a long, unbroken line of this Court’s
precedents holds that privacy of association is protected
under the First Amendment. See supra, at 231-232. The
loss of associational privacy that comes with disclosing refer-
endum petitions to the general public under the PRA consti-
tutes the same harm as to each signer of each referendum,
regardless of the topic. To be sure, a referendum signer
may be more willing to disclose to the general public his
political association with persons signing certain referendum
measures than his association with others. But that choice
belongs to the voter; the State may not make it for him by
ascribing a lower level of First Amendment protection to an
associational interest that some think a voter may be (or
should be) more willing to disclose. Cf. Rosenberger v. Rec-
tor and Visitors of Univ. of Va., 515 U. S. 819, 828 (1995)
(“In the realm of private speech or expression, government
regulation may not favor one speaker over another”).

Finally, the less restrictive means available to vindicate
Washington’s transparency and accountability interest can
be employed for all referendum measures, regardless of
topic. There is nothing measure-specific about an electronic
database or additional observers. And the forgery prohi-
bition and other existing requirements in Washington law
that help “protect the integrity of the initiative process,”
ACLF, 525 U.S., at 204, apply equally to all referendum
measures.

Because the strength of Washington’s interest in transpar-
ency and a signer’s individual First Amendment interest in
privacy of political association remain constant across all ref-
erendum topics, and because less restrictive means to pro-
tect the integrity of the referendum process are not topic
specific, I would hold that on-demand public disclosure of ref-
erendum petitions under the PRA is not narrowly tailored
for any referendum.
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III

Significant practical problems will result from requiring
as-applied challenges to protect referendum signers’ consti-
tutional rights.

A

The Court’s approach will “require substantial litigation
over an extended time” before a potential signer of any
referendum will learn whether, if he signs a referendum,
his associational privacy right will remain intact. Citizens
United v. Federal Election Comm’n, 558 U.S. 310, 326
(2010). And the tenacious litigant’s reward for trying to
protect his First Amendment rights? An “interpretive
process [that] itself would create an inevitable, pervasive,
and serious risk of chilling protected speech pending the
drawing of fine distinctions that, in the end, would them-
selves be questionable.” Id., at 327. The large number of
such fine and questionable distinctions in these types of cases
reinforces my view that as-applied challenges provide no
more than “a hollow assurance” that referendum signers’
First Amendment rights will be protected. Id., at 484
(THOMAS, J., concurring in part and dissenting in part).
Consider just a few examples.

In Washington, a referendum sponsor must file the pro-
posed referendum with the secretary of state before collect-
ing signatures. See §29A.72.010. May the sponsor seek an
injunction against disclosure through an as-applied challenge
before filing the proposed measure, or simultaneously with
its filing? Because signature gathering will not have
started, the sponsor will not be able to present any evidence
specific to signers or potential signers of that particular ref-
erendum showing “a reasonable probability that the com-
pelled disclosure [of personal information] will subject them
to threats, harassment, or reprisals from either Government
officials or private parties.” Amnte, at 200 (internal quotation
marks omitted). Thus, to succeed at that stage of litigation,
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plaintiffs must point to (at least) one other instance of har-
assment arising from a similar referendum. The Court has
never held that such evidence would be acceptable; but if it
is, that necessarily means that some signers, at some point,
will have suffered actual “threats, harassment, and repri-
sals” for engaging in protected First Amendment activity.

If the sponsor must wait at least until signature gathering
has started on Zis referendum to file an as-applied challenge,
it is still unclear what sort of evidence of “threats, harass-
ment, or reprisals” directed toward his supporters would
satisfy the Court’s standard. How many instances of
“threats, harassment, or reprisals” must a signer endure be-
fore a court may grant relief on an as-applied challenge?
And how dispersed throughout the group of the necessary
120,000 signers, see ante, at 192, must these threats be?

More importantly, the Court’s standard does not appear
to require actual “threats, harassment, or reprisals,” but
merely a “‘reasonable probability’” that disclosure of the
signers’ names and addresses will lead to such activity.
Ante, at 200 (emphasis added). What sort of evidence suf-
fices to satisfy this apparently more relaxed, though perhaps
more elusive, standard? Does one instance of actual harass-
ment directed toward one signer mean that the “reasonable
probability” requirement is met? And again, how wide-
spread must this “reasonable probability” be? The Court
does not answer any of these questions, leaving a vacuum to
be filled on a case-by-case basis. This will, no doubt, result
in the “drawing of” arbitrary and “questionable” “fine dis-
tinctions” by even the most well-intentioned district or cir-
cuit judge. Citizens United, 558 U. S., at 327.

B

In addition, as I have previously explained, the state of
technology today creates at least some probability that sign-
ers of every referendum will be subjected to threats, harass-
ment, or reprisals if their personal information is disclosed.


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 561 U. S. 186 (2010) 243

THOMAS, J., dissenting

“‘[T]he advent of the Internet’ enables” rapid dissemination
of “‘the information needed’ to” threaten or harass every
referendum signer. Id., at 484 (opinion of THOMAS, J.).
“Thus, ‘disclosure permits citizens . . . to react to the speech
of [their political opponents] in a proper’—or undeniably im-
proper—way’ long before a plaintiff could prevail on an as-
applied challenge.” Ibid.

The Court apparently disagrees, asserting that “there is
no reason to assume that any burdens imposed by disclosure
of typical referendum petitions would be remotely like the
burdens plaintiffs fear in this case.” Amnte, at 201. That
conclusion rests on the premise that some referendum meas-
ures are so benign that the fact of public disclosure will not
chill protected First Amendment activity. I am not con-
vinced that this premise is correct.

The historical evidence shows that the referendum and ini-
tiative process first gained popularity as a means of “provid-
[ing] an occasional safety valve for interests that failed to
get a fair hearing in the legislatures.” T. Cronin, Direct De-
mocracy: The Politics of Initiative, Referendum, and Recall
59 (1989). Unsurprisingly, such interests tended to be con-
troversial by nature. Early examples include “the single
tax, prohibition, women’s suffrage, prolabor legislation, and
the graduated income tax.” Id., at 58. And proponents of
initiative measures tended to include politically marginalized
groups such as the “Farmer’s Alliance” in rural States;
“[t]housands of labor federations, notably the miners”; and
“the Women’s Suffrage Association,” which “saw the initia-
tive and referendum as a possible new means to overcome”
repeated failed attempts in state legislatures to secure for
women the right to vote. Id., at 50-51.

These characteristics of initiative and referendum drives
persist today. Consider, for example, the goal of increasing
ethics in government—a seemingly laudable and unobjec-
tionable goal. So thought some citizens of Utah, who, frus-
trated with the state legislature’s failure to pass ethics laws
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commensurate with their preferences, filed a “21-page initia-
tive target[ing] legislative conduct with a broad array of re-
forms that would significantly change how business gets
done on Utah’s Capitol Hill.” MeKitrick, Suit Demands Se-
crecy for Ethics Petition Signers, Salt Lake Tribune, Apr.
15, 2010, p. A4 (hereinafter Salt Lake Tribune). But Utah
law provides that “[ilnitiative packets,” which contain the
names and addresses (and, in some cases, birthdates) of peti-
tion signers, “are public once they are delivered to the
county clerks” for verification and canvassing. Utah Code
Ann. §20A-7-206(7) (2009 Lexis Supp. Pamphlet).

The attorneys sponsoring that initiative moved for an in-
junction to prevent disclosure of the initiative packets under
§ 20A-7-206(7) because, they claimed, “‘[t]he [state] Republi-
can Party has said it will target our folks.”” Salt Lake Trib-
une A4. According to these attorneys, a facially benign ini-
tiative may well result in political retribution and retaliation
in a State where Republicans currently hold the offices of
Governor, Lieutenant Governor, attorney general, state
treasurer, state auditor, and a supermajority in both the
Utah House of Representatives (71%) and the Utah Senate
(72%), see State Yellow Book: Who’s Who in the Executive
and Legislative Branches of the 50 State Governments 650—
651, 1292-1294 (Spring 2010), as well as four of the five seats
in the State’s delegation to the United States Congress,
see GPO, 2009-2010 Official Congressional Directory, 111th
Cong., pp. 299, 307 (2009).

The difficulty in predicting which referendum measures
will prove controversial—combined with Washington’s de-
fault position that signed referendum petitions will be dis-
closed on demand, thereby allowing anyone to place this in-
formation on the Internet for broad dissemination—raises
the significant probability that today’s decision will “inhibit
the exercise of legitimate First Amendment activity” with
respect to referendum and initiative petitions. Colorado
Republican, 518 U. S., at 634 (THOMAS, J., concurring in judg-
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ment and dissenting in part). “[Dlisclosure requirements
enable private citizens and elected officials to implement po-
litical strategies specifically calculated to curtail campaign-
related activity and prevent the lawful, peaceful exercise
of First Amendment rights.” Citizens United, 558 U. S.,
at 483 (THOMAS, J., concurring in part and dissenting in
part). Our cases have long recognized this reality;* as the
Court recently reiterated, the First Amendment does not
require “case-by-case determinations” if “archetypical” First
Amendment rights “would be chilled in the meantime.” Id.,
at 329.

This chill in protected First Amendment activity harms
others besides the dissuaded signer. We have already ex-
pressed deep skepticism about restrictions that “makl[e] it
less likely that” a referendum “will garner the number of
signatures necessary to place the matter on the ballot, thus
limiting [the] ability to make the matter the focus of state-
wide discussion.” Meyer, 486 U. S., at 423. Such restric-
tions “inevitabl[y] . . . reduc[e] the total quantum of speech
on a public issue.” Ibid. The very public that the PRA is
supposed to serve is thus harmed by the way Washington
implements that statute here.

* * *

Petitioners do not argue that the Constitution gives sup-
porters of referendum petitions a right to act without any-

4See, e.g., NAACP v. Alabama ex rel. Patterson, 357 U. S. 449, 462
(1958) (noting the “hardly . . . novel perception that compelled disclosure
of affiliation with groups engaged in advocacy may constitute” an
“effective . . . restraint on freedom of association”); Bates v. Little Rock,
361 U. S. 516, 523 (1960) (“Freedoms such as” the “freedom of association
for the purpose of advancing ideas and airing grievances” are “protected
not only against heavy-handed frontal attack, but also from being stifled
by more subtle government interference”); see also id., at 528 (Black and
Douglas, JJ., concurring) (“First Amendment rights are beyond abridg-
ment either by legislation that directly restrains their exercise or by sup-
pression or impairment through harassment, humiliation, or exposure by
government” (emphasis added)).
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one knowing their identities. Thus, Washington’s require-
ments that referendum supporters sign their names and
addresses to a referendum petition, and that this information
be disclosed to the State for canvassing and verification, see
Wash. Rev. Code §29A.72.230, are not at issue. And, peti-
tioners do not contend that Washington’s citizens may never
obtain access to referendum data. Thus, Washington’s rules
allowing access to at least two representative observers from
each side, see ibid., and authorizing courts to review the sec-
retary of state’s verification and canvassing decision if those
observers are dissatisfied with the secretary’s decision, see
§29A.72.240, are also not in question.

The Court is asked to assess the constitutionality of the
PRA only with regard to referendum petitions. The ques-
tion before us is whether all signers of all referendum peti-
tions must resort to “substantial litigation over an extended
time,” Citizens United, supra, at 326, to prevent Washington
from trenching on their protected First Amendment rights
by subjecting their referendum petition signatures to on-
demand public disclosure. In my view, they need not.
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MORRISON ET AL. v. NATIONAL AUSTRALIA BANK
LTD. ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT

No. 08-1191. Argued March 29, 2010—Decided June 24, 2010

In 1998, respondent National Australia Bank (National), a foreign bank
whose “ordinary shares” are not traded on any exchange in this country,
purchased respondent HomeSide Lending, a company headquartered in
Florida that was in the business of servicing mortgages—seeing to col-
lection of the monthly payments, etc. In 2001, National had to write
down the value of HomeSide’s assets, causing National’s share prices to
fall. Petitioners, Australians who purchased National’s shares before
the writedowns, sued respondents—National, HomeSide, and officers of
both companies—in Federal District Court for violation of §§10(b) and
20(a) of the Securities Exchange Act of 1934 and Securities and Ex-
change Commission (SEC) Rule 10b-5. They claimed that HomeSide
and its officers had manipulated financial models to make the company’s
mortgage-servicing rights appear more valuable than they really were;
and that National and its chief executive officer were aware of this de-
ception. Respondents moved to dismiss for lack of subject-matter ju-
risdiction under Federal Rule of Civil Procedure 12(b)(1) and for failure
to state a claim under Rule 12(b)(6). The District Court granted the
former motion, finding no jurisdiction because the domestic acts were,
at most, a link in a securities fraud that concluded abroad. The Second
Circuit affirmed.

Held:

1. The Second Circuit erred in considering §10(b)’s extraterritorial
reach to raise a question of subject-matter jurisdiction, thus allowing
dismissal under Rule 12(b)(1). What conduct § 10(b) reaches is a merits
question, while subject-matter jurisdiction “refers to a tribunal’s power
to hear a case.” Union Pacific R. Co. v. Locomotive Engineers, 558
U. S. 67, 81 (internal quotation marks omitted). The District Court had
jurisdiction under 15 U. S. C. §78aa to adjudicate the §10(b) question.
However, it is unnecessary to remand in view of that error because the
same analysis justifies dismissal under Rule 12(b)(6). Pp. 2563-254.

2. Section 10(b) does not provide a cause of action to foreign plaintiffs
suing foreign and American defendants for misconduct in connection
with securities traded on foreign exchanges. Pp. 2556-273.
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(a) It is a “longstanding principle of American law ‘that legislation
of Congress, unless a contrary intent appears, is meant to apply only
within the territorial jurisdiction of the United States.”” EEOC v.
Arabian American Oil Co., 499 U. S. 244, 248 (Aramco). When a stat-
ute gives no clear indication of an extraterritorial application, it has
none. Nonetheless, the Second Circuit believed the Exchange Act’s si-
lence about §10(b)’s extraterritorial application permitted the court to
“discern” whether Congress would have wanted the statute to apply.
This disregard of the presumption against extraterritoriality has oc-
curred over many decades in many courts of appeals and has produced
a collection of tests for divining congressional intent that are complex
in formulation and unpredictable in application. The results dem-
onstrate the wisdom of the presumption against extraterritoriality.
Rather than guess anew in each case, this Court applies the presump-
tion in all cases, preserving a stable background against which Congress
can legislate with predictable effects. Pp. 255-261.

(b) Because Rule 10b—5 was promulgated under § 10(b), it “does not
extend beyond conduct encompassed by §10(b)’s prohibition.” United
States v. O’Hagan, 521 U. S. 642, 651. Thus, if § 10(b) is not extraterri-
torial, neither is Rule 10b-5. On its face, § 10(b) contains nothing to
suggest that it applies abroad. Contrary to the argument of petitioners
and the Solicitor General, a general reference to foreign commerce in
the definition of “interstate commerce,” see 15 U. S. C. § 78¢c(a)(17), does
not defeat the presumption against extraterritoriality, Aramco, supra,
at 251. Nor does a fleeting reference, in §78b(2)’s description of the
Exchange Act’s purposes, to the dissemination and quotation abroad
of prices of domestically traded securities. Nor does Exchange Act
§30(b), which says that the Act does not apply “to any person insofar
as he transacts a business in securities without the jurisdiction of the
United States,” unless he does so in violation of regulations promul-
gated by the SEC “to prevent . .. evasion of [the Act].” This would be
an odd way of indicating that the Act always has extraterritorial appli-
cation; the Commission’s enabling regulations preventing “evasion”
seem directed at actions abroad that might conceal a domestic violation.
The argument of petitioners and the Solicitor General also fails to ac-
count for §30(a), which explicitly provides for a specific extraterritorial
application. That provision would be quite superfluous if the rest of
the Exchange Act already applied to transactions on foreign ex-
changes—and its limitation of that application to securities of domestic
issuers would be inoperative. There being no affirmative indication in
the Exchange Act that §10(b) applies extraterritorially, it does not.
Pp. 261-265.
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(¢) The domestic activity in this case—Florida is where HomeSide
and its executives engaged in the alleged deceptive conduct and where
some misleading public statements were made—does not mean petition-
ers only seek domestic application of the Act. It is a rare case of pro-
hibited extraterritorial application that lacks all contact with United
States territory. In Aramco, for example, where the plaintiff had been
hired in Houston and was an American citizen, see 499 U. S., at 247, this
Court concluded that the “focus” of congressional concern in Title VII
of the Civil Rights Act of 1964 was neither that territorial event nor
that relationship, but domestic employment. Applying that analysis
here: The Exchange Act’s focus is not on the place where the deception
originated, but on purchases and sales of securities in the United States.
Section 10(b) applies only to transactions in securities listed on domestic
exchanges and domestic transactions in other securities. The primacy
of the domestic exchange is suggested by the Exchange Act’s prologue,
see 48 Stat. 881, and by the fact that the Act’s registration requirements
apply only to securities listed on national securities exchanges, § 78/(a).
This focus is also strongly confirmed by §30(a) and (b). Moreover, the
Court rejects the notion that the Exchange Act reaches conduct in this
country affecting exchanges or transactions abroad for the same reason
that Aramco rejected overseas application of Title VII: The probability
of incompatibility with other countries’ laws is so obvious that if Con-
gress intended such foreign application “it would have addressed the
subject of conflicts with foreign laws and procedures.” 499 U. S., at 256.
Neither the Government nor petitioners provide any textual support for
their proposed alternative test, which would find a violation where the
fraud involves significant and material conduct in the United States.
Pp. 266-273.

547 F. 3d 167, affirmed.

SCALIA, J., delivered the opinion of the Court, in which RoBERTS, C. J.,
and KENNEDY, THOMAS, and ALITO, JJ., joined. BREYER, J., filed an opin-
ion concurring in part and concurring in the judgment, post, p. 273. STE-
VENS, J., filed an opinion concurring in the judgment, in which GINSBURG,
J., joined, post, p. 274. SOTOMAYOR, J., took no part in the consideration
or decision of the case.

Thomas A. Dubbs argued the cause for petitioners. With
him on the briefs were James W. Johnson, Barry M. Okun,
and Samuel Issacharoff.
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George T. Conway III argued the cause for respondents.
With him on the briefs were John F. Lynch, Carrie M.
Reilly, Eric Seiler, and A. Graham Allen.

Matthew D. Roberts argued the cause for the United
States as amicus curiae in support of respondents. With
him on the brief were Solicitor General Kagan, Deputy So-
licitor General Stewart, David M. Becker, Mark D. Cahn,
Jacob H. Stillman, Mark Pennington, and William K.
Shirey.*

JUSTICE SCALIA delivered the opinion of the Court.

We decide whether § 10(b) of the Securities Exchange Act
of 1934 provides a cause of action to foreign plaintiffs suing

*Briefs of amici curiae urging reversal were filed for Alecta pensions-
forsdkring, omsesidigt et al. by Max W. Berger; and for Mn Services Ver-
mogensbeheer B. V. et al. by Eric Alan Isaacson and Randi D. Bandman.

Briefs of amici curiae urging affirmance were filed for the Competitive
Enterprise Institute by Sam Kazman; for the European Aeronautic De-
fence & Space Co. N. V. et al. by Ira M. Feinberg and John A. Redmon,
for the Government of the Commonwealth of Australia by Donald I. Baker
and W. Todd Miller; for Infineon Technologies AG by Deanne E. Maynard
and Brian R. Matsui; for the Institute of International Bankers et al. by
Paul A. Engelmayer, Louis R. Cohen, and Ali M. Stoeppelwerth; for the
International Chamber of Commerce et al. by Andrew J. Pincus and Alex
C. Lakatos; for Law Professor Richard W. Painter et al. by Douglas W.
Dunham and Ellen P. Quackenbos; for NYSE Euronext by Richard A.
Martin, Patryk J. Chudy, Warrington Parker, and Holly K. Kulka; for
Professors and Students of the Yale Law School Capital Markets and Fi-
nancial Instruments Clinic by Jonathan R. Macey; for the Republic of
France by Stephen J. Marzen and Wendy E. Ackerman; for the Securities
Industry and Financial Markets Association et al. by Deborah M. Buell,
Meredith Kotler, Lauren L. Peacock, and Jorge G. Tenreiro; for the United
Kingdom of Great Britain and Northern Ireland by John E. Beerbower;
and for the Washington Legal Foundation by Nicholas I. Porritt, Daniel
J. Popeo, and Cory L. Andrews.

Briefs of amici curiae were filed for the Australian Shareholders’ Asso-
ciation et al. by Allyn Z. Lite and Joseph J. DePalma; and for the Or-
ganization for International Investment by David M. Rice, Matthew J.
Kemmer, and Troy M. Yoshino.
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foreign and American defendants for misconduct in connec-
tion with securities traded on foreign exchanges.

I

Respondent National Australia Bank Limited (National)
was, during the relevant time, the largest bank in Australia.
Its Ordinary Shares—what in America would be called “com-
mon stock”—are traded on the Australian Stock Exchange
Limited and on other foreign securities exchanges, but not
on any exchange in the United States. There are listed on
the New York Stock Exchange, however, National’s Ameri-
can Depositary Receipts (ADRs), which represent the right
to receive a specified number of National’s Ordinary Shares.
547 F. 3d 167, 168, and n. 1 (CA2 2008).

The complaint alleges the following facts, which we accept
as true. In February 1998, National bought respondent
HomeSide Lending, Inc., a mortgage-servicing company
headquartered in Florida. HomeSide’s business was to re-
ceive fees for servicing mortgages (essentially the adminis-
trative tasks associated with collecting mortgage payments,
see J. Rosenberg, Dictionary of Banking and Financial Serv-
ices 600 (2d ed. 1985)). The rights to receive those fees, so-
called mortgage-servicing rights, can provide a valuable in-
come stream. See 2 The New Palgrave Dictionary of Money
and Finance 817 (P. Newman, M. Milgate, & J. Eatwell eds.
1992). How valuable each of the rights is depends, in part,
on the likelihood that the mortgage to which it applies will
be fully repaid before it is due, terminating the need for
servicing. HomeSide calculated the present value of its
mortgage-servicing rights by using valuation models de-
signed to take this likelihood into account. It recorded the
value of its assets, and the numbers appeared in National’s
financial statements.

From 1998 until 2001, National’s annual reports and other
public documents touted the success of HomeSide’s business,
and respondents Frank Cicutto (National’s managing direc-
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tor and chief executive officer), Kevin Race (HomeSide’s
chief operating officer), and Hugh Harris (HomeSide’s chief
executive officer) did the same in public statements. But on
July 5, 2001, National announced that it was writing down
the value of HomeSide’s assets by $450 million; and then
again on September 3, by another $1.75 billion. The prices
of both Ordinary Shares and ADRs slumped. After down-
playing the July writedown, National explained the Septem-
ber writedown as the result of a failure to anticipate the
lowering of prevailing interest rates (lower interest rates
lead to more refinancings, i. e., more early repayments of
mortgages), other mistaken assumptions in the financial
models, and the loss of goodwill. According to the com-
plaint, however, HomeSide, Race, Harris, and another Home-
Side senior executive who is also a respondent here had ma-
nipulated HomeSide’s financial models to make the rates of
early repayment unrealistically low in order to cause the
mortgage-servicing rights to appear more valuable than they
really were. The complaint also alleges that National and
Cicutto were aware of this deception by July 2000, but did
nothing about it.

As relevant here, petitioners Russell Leslie Owen and
Brian and Geraldine Silverlock, all Australians, purchased
National’s Ordinary Shares in 2000 and 2001, before the
writedowns.! They sued National, HomeSide, Cicutto, and
the three HomeSide executives in the United States District
Court for the Southern District of New York for alleged vio-
lations of §§10(b) and 20(a) of the Securities Exchange Act

!Robert Morrison, an American investor in National’s ADRs, also
brought suit, but his claims were dismissed by the District Court because
he failed to allege damages. In re National Australia Bank Securities
Litigation, No. 03 Civ. 6537 (BSJ), 2006 WL 3844465, *9 (SDNY, Oct. 25,
2006). Petitioners did not appeal that decision, 547 F. 3d 167, 170, n. 3
(CA2 2008) (case below), and it is not before us. Inexplicably, Morrison
continued to be listed as a petitioner in the Court of Appeals and here.
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of 1934, 48 Stat. 891, 15 U. S. C. §§78j(b) and 78t(a), and Secu-
rities and Exchange Commission (SEC) Rule 10b-5, 17 CFR
§240.10b-5 (2009), promulgated pursuant to §10(b).?2 They
sought to represent a class of foreign purchasers of Nation-
al’s Ordinary Shares during a specified period up to the Sep-
tember writedown. 547 F. 3d, at 169.

Respondents moved to dismiss for lack of subject-matter
jurisdiction under Federal Rule of Civil Procedure 12(b)(1)
and for failure to state a claim under Rule 12(b)(6). The
District Court granted the motion on the former ground,
finding no jurisdiction because the acts in this country were,
“at most, a link in the chain of an alleged overall securities
fraud scheme that culminated abroad.” In re National
Australia Bank Securities Litigation, No. 03 Civ. 6537
(BSJ), 2006 WL 3844465, *8 (SDNY, Oct. 25, 2006). The
Court of Appeals for the Second Circuit affirmed on similar
grounds. The acts performed in the United States did not
“compris[e] the heart of the alleged fraud.” 547 F. 3d, at
175-176. We granted certiorari, 558 U. S. 1047 (2009).

II

Before addressing the question presented, we must correct
a threshold error in the Second Circuit’s analysis. It consid-
ered the extraterritorial reach of §10(b) to raise a question
of subject-matter jurisdiction, wherefore it affirmed the Dis-

2The relevant text of § 10(b) and SEC Rule 10b-5 are set forth later in
this opinion. Section 20(a), 48 Stat. 899, provides:

“Every person who, directly or indirectly, controls any person liable
under any provision of [the Exchange Act] or of any rule or regulation
thereunder shall also be liable jointly and severally with and to the same
extent as such controlled person to any person to whom such controlled
person is liable, unless the controlling person acted in good faith and did
not directly or indirectly induce the act or acts constituting the violation
or cause of action.”

Liability under §20(a) is obviously derivative of liability under some other
provision of the Exchange Act; §10(b) is the only basis petitioners
asserted.
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trict Court’s dismissal under Rule 12(b)(1). See 547 F. 3d,
at 177. In this regard it was following Circuit precedent,
see Schoenbaum v. Firstbrook, 405 F. 2d 200, 208, modified
on other grounds en bane, 405 F. 2d 215 (1968). The Second
Circuit is hardly alone in taking this position, see, e. g., In re
CP Ships Ltd. Securities Litigation, 578 F. 3d 1306, 1313
(CA11 2009); Continental Grain (Australia) Pty. Ltd. v. Pa-
cific Oilseeds, Inc., 592 F. 2d 409, 421 (CAS8 1979).

But to ask what conduct §10(b) reaches is to ask what
conduct §10(b) prohibits, which is a merits question.
Subject-matter jurisdiction, by contrast, “refers to a tribu-
nal’s ‘“power to hear a case.”’” Union Pacific R. Co. v. Lo-
comotive Engineers, 558 U.S. 67, 81 (2009) (quoting Ar-
baugh v. Y & H Corp., 546 U.S. 500, 514 (2006), in turn
quoting United States v. Cotton, 535 U.S. 625, 630 (2002)).
It presents an issue quite separate from the question
whether the allegations the plaintiff makes entitle him to
relief. See Bell v. Hood, 327 U. S. 678, 682 (1946). The Dis-
trict Court here had jurisdiction under 15 U. S. C. § 78aa?® to
adjudicate the question whether §10(b) applies to Nation-
al’s conduct.

In view of this error, which the parties do not dispute,
petitioners ask us to remand. We think that unnecessary.
Since nothing in the analysis of the courts below turned
on the mistake, a remand would only require a new Rule
12(b)(6) label for the same Rule 12(b)(1) conclusion. As we
have done before in situations like this, see, e. g., Romero v.
International Terminal Operating Co., 358 U. S. 354, 359,
381-384 (1959), we proceed to address whether petitioners’
allegations state a claim.

3Section 78aa provides:

“The district courts of the United States . . . shall have exclusive juris-
diction of violations of [the Exchange Act] or the rules and regulations
thereunder, and of all suits in equity and actions at law brought to enforce
any liability or duty created by [the Exchange Act] or the rules and regula-
tions thereunder.”
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III
A

It is a “longstanding principle of American law ‘that legis-
lation of Congress, unless a contrary intent appears, is meant
to apply only within the territorial jurisdiction of the United
States.”” FEFEOC v. Arabian American Oil Co., 499 U. S.
244, 248 (1991) (Aramco) (quoting Foley Bros., Inc. v. Fi-
lardo, 336 U. S. 281, 285 (1949)). This principle represents
a canon of construction, or a presumption about a statute’s
meaning, rather than a limit upon Congress’s power to legis-
late, see Blackmer v. United States, 284 U. S. 421, 437 (1932).
It rests on the perception that Congress ordinarily legislates
with respect to domestic, not foreign, matters. Swith v.
United States, 507 U. S. 197, 204, n. 5 (1993). Thus, “unless
there is the affirmative intention of the Congress clearly ex-
pressed” to give a statute extraterritorial effect, “we must
presume it is primarily concerned with domestic conditions.”
Aramco, supra, at 248 (internal quotation marks omitted).
The canon or presumption applies regardless of whether
there is a risk of conflict between the American statute and
a foreign law, see Sale v. Haitian Centers Council, Inc., 509
U. S. 155, 173-174 (1993). When a statute gives no clear in-
dication of an extraterritorial application, it has none.

Despite this principle of interpretation, long and often re-
cited in our opinions, the Second Circuit believed that, be-
cause the Exchange Act is silent as to the extraterritorial
application of §10(b), it was left to the court to “discern”
whether Congress would have wanted the statute to apply.
See 547 F. 3d, at 170 (internal quotation marks omitted).
This disregard of the presumption against extraterritoriality
did not originate with the Court of Appeals panel in this
case. It has been repeated over many decades by various
Courts of Appeals in determining the application of the Ex-
change Act, and § 10(b) in particular, to fraudulent schemes
that involve conduct and effects abroad. That has produced
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a collection of tests for divining what Congress would have
wanted, complex in formulation and unpredictable in
application.

As of 1967, District Courts at least in the Southern Dis-
trict of New York had consistently concluded that, by reason
of the presumption against extraterritoriality, § 10(b) did not
apply when the stock transactions underlying the violation
occurred abroad. See Schoenbaum v. Firstbrook, 268
F. Supp. 385, 392 (1967) (citing Ferraioli v. Cantor, CCH Fed.
Sec. L. Rep. 191615 (SDNY 1965), and Kook v. Crang, 182
F. Supp. 388, 390 (SDNY 1960)). Schoenbaum involved the
sale in Canada of the treasury shares of a Canadian cor-
poration whose publicly traded shares (but not, of course,
its treasury shares) were listed on both the American Stock
Exchange and the Toronto Stock Exchange. Invoking the
presumption against extraterritoriality, the court held that
§10(b) was inapplicable (though it incorrectly viewed the de-
fect as jurisdictional). 268 F. Supp., at 391-392, 393-394.
The decision in Schoenbaum was reversed, however, by a
Second Circuit opinion which held that “neither the usual
presumption against extraterritorial application of legisla-
tion nor the specific language of [§]30(b) show Congressional
intent to preclude application of the Exchange Act to trans-
actions regarding stocks traded in the United States which
are effected outside the United States ....” Schoenbaum,
405 F. 2d, at 206. It sufficed to apply §10(b) that, although
the transactions in treasury shares took place in Canada,
they affected the value of the common shares publicly traded
in the United States. See id., at 208-209. Application of
§10(b), the Second Circuit found, was “necessary to protect
American investors,” id., at 206.

The Second Circuit took another step with Leasco Data
Processing Equip. Corp. v. Maxwell, 468 F. 2d 1326 (1972),
which involved an American company that had been fraudu-
lently induced to buy securities in England. There, unlike
in Schoenbaum, some of the deceptive conduct had occurred
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in the United States but the corporation whose securities
were traded (abroad) was not listed on any domestic ex-
change. Leasco said that the presumption against extrater-
ritoriality applies only to matters over which the United
States would not have prescriptive jurisdiction, 468 F. 2d, at
1334. Congress had prescriptive jurisdiction to regulate the
deceptive conduct in this country, the language of the Act
could be read to cover that conduct, and the court concluded
that “if Congress had thought about the point,” it would have
wanted § 10(b) to apply. Id., at 1334-1337.

With Schoenbaum and Leasco on the books, the Second
Circuit had excised the presumption against extraterritorial-
ity from the jurisprudence of § 10(b) and replaced it with the
inquiry whether it would be reasonable (and hence what Con-
gress would have wanted) to apply the statute to a given
situation. As long as there was prescriptive jurisdiction to
regulate, the Second Circuit explained, whether to apply
§10(b) even to “predominantly foreign” transactions became
a matter of whether a court thought Congress “wished the
precious resources of United States courts and law enforce-
ment agencies to be devoted to them rather than leave the
problem to foreign countries.” Bersch v. Drexel Firestone,
Inc., 519 F. 2d 974, 985 (1975); see also IIT v. Vencap, Ltd.,
519 F. 2d 1001, 1017-1018 (CA2 1975).

The Second Circuit had thus established that application
of §10(b) could be premised upon either some effect on
American securities markets or investors (Schoenbawm,) or
significant conduct in the United States (Leasco). It later
formalized these two applications into (1) an “effects test,”
“whether the wrongful conduct had a substantial effect in
the United States or upon United States citizens,” and (2) a
“conduct test,” “whether the wrongful conduct occurred in
the United States.” SEC v. Berger, 322 F. 3d 187, 192-193
(CA22003). These became the north star of the Second Cir-
cuit’s §10(b) jurisprudence, pointing the way to what Con-
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gress would have wished. Indeed, the Second Circuit de-
clined to keep its two tests distinct on the ground that “an
admixture or combination of the two often gives a better
picture of whether there is sufficient United States involve-
ment to justify the exercise of jurisdiction by an American
court.” [Itoba Ltd. v. Lep Group PLC, 54 F. 3d 118, 122
(1995). The Second Circuit never put forward a textual or
even extratextual basis for these tests. As early as Bersch,
it confessed that “if we were asked to point to language in
the statutes, or even in the legislative history, that compelled
these conclusions, we would be unable to respond,” 519 F.
2d, at 993.

As they developed, these tests were not easy to adminis-
ter. The conduct test was held to apply differently depend-
ing on whether the harmed investors were Americans or for-
eigners: When the alleged damages consisted of losses to
American investors abroad, it was enough that acts “of mate-
rial importance” performed in the United States “signifi-
cantly contributed” to that result; whereas those acts must
have “directly caused” the result when losses to foreigners
abroad were at issue. See ibid. And “merely preparatory
activities in the United States” did not suffice “to trigger
application of the securities laws for injury to foreigners lo-
cated abroad.” Id., at 992. This required the court to dis-
tinguish between mere preparation and using the United
States as a “base” for fraudulent activities in other countries.
Vencap, supra, at 1017-1018. But merely satisfying the con-
duct test was sometimes insufficient without “‘some addi-
tional factor tipping the scales’” in favor of the application
of American law. Interbrew v. Edperbrascan Corp., 23 F.
Supp. 2d 425, 432 (SDNY 1998) (quoting Europe & Over-
seas Commodity Traders, S. A. v. Banque Paribas London,
147 F. 3d 118, 129 (CA2 1998)). District Courts have noted
the difficulty of applying such vague formulations. See,
e. g., In re Alstom SA, 406 F. Supp. 2d 346, 366-385 (SDNY
2005). There is no more damning indictment of the “con-
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duct” and “effects” tests than the Second Circuit’s own decla-
ration that “the presence or absence of any single factor
which was considered significant in other cases . . . is not
necessarily dispositive in future cases.” IIT v. Cornfeld,
619 F. 2d 909, 918 (1980) (internal quotation marks omitted).

Other Circuits embraced the Second Circuit’s approach,
though not its precise application. Like the Second Circuit,
they described their decisions regarding the extraterritorial
application of § 10(b) as essentially resolving matters of pol-
icy. See,e.g., SEC v. Kasser, 548 F. 2d 109, 116 (CA3 1977);
Continental Grain, 592 F. 2d, at 421-422; Grunenthal GmbH
v. Hotz, 712 F. 2d 421, 424-425 (CA9 1983); Kauthar SDN
BHD v. Sternberg, 149 F. 3d 659, 667 (CA7 1998). While
applying the same fundamental methodology of balancing in-
terests and arriving at what seemed the best policy, they
produced a proliferation of vaguely related variations on the
“conduct” and “effects” tests. As described in a leading
Seventh Circuit opinion: “Although the circuits . . . seem to
agree that there are some transnational situations to which
the antifraud provisions of the securities laws are applicable,
agreement appears to end at that point.”* Id., at 665. See

4The principal concurrence (see post, p. 274 (STEVENS, J., concurring
in judgment) (hereinafter concurrence)) disputes this characterization,
launching into a Homeric simile which takes as its point of departure (and
mistakes for praise rather than condemnation) then-Justice Rehnquist’s
statement in Blue Chip Stamps v. Manor Drug Stores, 421 U. S. 723, 737
(1975), that “‘[wlhen we deal with private actions under Rule 10b-5, ...
we deal with a judicial oak which has grown from little more than a legisla-
tive acorn.”” Post, at 276. The concurrence seemingly believes that the
Courts of Appeals have carefully trimmed and sculpted this “judicial oak”
into a cohesive canopy, under the watchful eye of Judge Henry Friendly,
the “master arborist,” ibid. See post, at 274-276. Even if one thinks
that the “conduct” and “effects” tests are numbered among Judge Friend-
ly’s many fine contributions to the law, his successors, though perhaps
under the impression that they nurture the same mighty oak, are in reality
tending each its own botanically distinct tree. It is telling that the con-
currence never attempts its own synthesis of the various balancing tests
the Circuits have adopted.
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also id., at 6656—-667 (describing the approaches of the various
Circuits and adopting yet another variation).

At least one Court of Appeals has criticized this line of
cases and the interpretive assumption that underlies it. In
Zoelsch v. Arthur Andersen & Co., 824 F. 2d 27, 32 (1987)
(Bork, J.), the District of Columbia Circuit observed that
rather than courts’ “divining what ‘Congress would have
wished’ if it had addressed the problem][, a] more natural in-
quiry might be what jurisdiction Congress in fact thought
about and conferred.” Although tempted to apply the pre-
sumption against extraterritoriality and be done with it, see
id., at 31-32, that court deferred to the Second Circuit be-
cause of its “preeminence in the field of securities law,” id.,
at 32. See also Robinson v. TCI/US West Commumnications
Inc., 117 F. 3d 900, 906-907 (CA5 1997) (expressing agree-
ment with Zoelsch’s criticism of the emphasis on policy con-
siderations in some of the cases).

Commentators have criticized the unpredictable and incon-
sistent application of §10(b) to transnational cases. See,
e. g., Choi & Silberman, Transnational Litigation and Global
Securities Class-Action Lawsuits, 2009 Wis. L. Rev. 465, 467
468; Chang, Multinational Enforcement of U. S. Securities
Laws: The Need for the Clear and Restrained Scope of Ex-
traterritorial Subject-Matter Jurisdiction, 9 Ford. J. Corp. &
Fin. L. 89, 106-108, 115-116 (2004); Langevoort, Schoenbaum
Revisited: Limiting the Scope of Antifraud Protection in an
Internationalized Securities Marketplace, 55 Law & Con-
temp. Prob. 241, 244-248 (1992). Some have challenged the
premise underlying the Courts of Appeals’ approach, namely,
that Congress did not consider the extraterritorial applica-
tion of § 10(b) (thereby leaving it open to the courts, suppos-
edly, to determine what Congress would have wanted). See,
e. g., Sachs, The International Reach of Rule 10b-5: The
Myth of Congressional Silence, 28 Colum. J. Transnat’l L.
677 (1990) (arguing that Congress considered, but rejected,
applying the Exchange Act to transactions abroad). Others,
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more fundamentally, have noted that using congressional si-
lence as a justification for judge-made rules violates the tra-
ditional principle that silence means no extraterritorial ap-
plication. See, e. g., Note, Let There Be Fraud (Abroad): A
Proposal for a New U. S. Jurisprudence with Regard to the
Extraterritorial Application of the Anti-Fraud Provisions of
the 1933 and 1934 Securities Acts, 28 Law & Pol’y Int’l Bus.
477, 492-493 (1997).

The criticisms seem to us justified. The results of
judicial-speculation-made-law—divining what Congress
would have wanted if it had thought of the situation before
the court—demonstrate the wisdom of the presumption
against extraterritoriality. Rather than guess anew in each
case, we apply the presumption in all cases, preserving a
stable background against which Congress can legislate with
predictable effects.?

B

Rule 10b-5, the regulation under which petitioners have
brought suit,’ was promulgated under § 10(b), and “does not

5The concurrence urges us to cast aside our inhibitions and join in the
judicial lawmaking, because “[t]his entire area of law is replete with
judge-made rules,” post, at 276. It is doubtless true that, because the
implied private cause of action under §10(b) and Rule 10b-5 is a thing of
our own creation, we have also defined its contours. See, e. g., Blue Chip
Stamps, supra. But when it comes to “the scope of [the] conduct prohib-
ited by [Rule 10b-5 and] § 10(b), the text of the statute controls our deci-
sion.” Central Bank of Denver, N. A. v. First Interstate Bank of Denver,
N. A, 511 U.S. 164, 173 (1994). It is only with respect to the additional
“elements of the 10b-5 private liability scheme” that we “have had ‘to
infer how the 1934 Congress would have addressed the issue[s] had the
10b-5 action been included as an express provision in the 1934 Act.””
Ibid. (quoting Musick, Peeler & Garrett v. Employers Ins. of Wausau, 508
U. S. 286, 294 (1993)).

5Rule 10b-5 makes it unlawful:

“for any person, directly or indirectly, by the use of any means or instru-
mentality of interstate commerce, or of the mails or of any facility of any
national securities exchange,

“(a) To employ any device, scheme, or artifice to defraud,
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extend beyond conduct encompassed by §10(b)’s prohibi-
tion.” United States v. O’Hagan, 521 U. S. 642, 651 (1997).
Therefore, if §10(b) is not extraterritorial, neither is Rule
10b-5.

On its face, §10(b) contains nothing to suggest it applies
abroad:

“It shall be unlawful for any person, directly or indi-
rectly, by the use of any means or instrumentality of
interstate commerce or of the mails, or of any facility of
any national securities exchange—

“[t]o use or employ, in connection with the purchase or
sale of any security registered on a national securities
exchange or any security not so registered, . . . any ma-
nipulative or deceptive device or contrivance in contra-
vention of such rules and regulations as the [Securities
and Exchange] Commission may prescribe . . ..” 15
U. S. C. 78j(b).

Petitioners and the Solicitor General contend, however, that
three things indicate that § 10(b) or the Exchange Act in gen-
eral has at least some extraterritorial application.

First, they point to the definition of “interstate com-
merce,” a term used in § 10(b), which includes “trade, com-
merce, transportation, or communication . . . between any
foreign country and any State.” 15 U.S.C. §78c(a)(17).
But “we have repeatedly held that even statutes that contain

“(b) To make any untrue statement of a material fact or to omit to state
a material fact necessary in order to make the statements made, in the
light of the circumstances under which they were made, not misleading, or

“(c) To engage in any act, practice, or course of business which operates
or would operate as a fraud or deceit upon any person, in connection with
the purchase or sale of any security.” 17 CFR §240.10b-5 (2009).

The Second Circuit considered petitioners’ appeal to raise only a claim
under Rule 10b-5(b), since it found their claims under subsections (a) and
(c) to be forfeited. 547 F. 3d, at 176, n. 7. We do likewise.
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broad language in their definitions of ‘commerce’ that ex-
pressly refer to ‘foreign commerce’ do not apply abroad.”
Aramco, 499 U.S., at 251; see id., at 251-252 (discussing
cases). The general reference to foreign commerce in the
definition of “interstate commerce” does not defeat the pre-
sumption against extraterritoriality.”

Petitioners and the Solicitor General next point out that
Congress, in describing the purposes of the Exchange Act,
observed that the “prices established and offered in such
transactions are generally disseminated and quoted through-
out the United States and foreign countries.” 15 U.S.C.
§78b(2). The antecedent of “such transactions,” however, is
found in the first sentence of the section, which declares that
“transactions in securities as commonly conducted upon
securities exchanges and over-the-counter markets are af-
fected with a national public interest.” §78b. Nothing
suggests that this national public interest pertains to trans-
actions conducted upon foreign exchanges and markets.
The fleeting reference to the dissemination and quotation
abroad of the prices of securities traded in domestic ex-
changes and markets cannot overcome the presumption
against extraterritoriality.

Finally, there is §30(b) of the Exchange Act, 15 U.S. C.
§78dd(b), which does mention the Act’s extraterritorial ap-
plication: “The provisions of [the Exchange Act] or of any
rule or regulation thereunder shall not apply to any person
insofar as he transacts a business in securities without the

“This conclusion does not render meaningless the inclusion of “trade,
commerce, transportation, or communication . . . between any foreign
country and any State” in the definition of “interstate commerce.” 15
U. 8. C. §78¢(a)(17). For example, an issuer based abroad, whose execu-
tives approve the publication in the United States of misleading informa-
tion affecting the price of the issuer’s securities traded on the New York
Stock Exchange, probably will make use of some instrumentality of
“communication . . . between [a] foreign country and [a] State.”
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jurisdiction of the United States,” unless he does so in viola-
tion of regulations promulgated by the Securities and Ex-
change Commission “to prevent . . . evasion of [the Act].”
(The parties have pointed us to no regulation promulgated
pursuant to §30(b).) The Solicitor General argues that
“[this] exemption would have no function if the Act did
not apply in the first instance to securities transactions
that occur abroad.” Brief for United States as Amicus
Curiae 14.

We are not convinced. In the first place, it would be odd
for Congress to indicate the extraterritorial application of
the whole Exchange Act by means of a provision imposing a
condition precedent to its application abroad. And if the
whole Act applied abroad, why would the Commission’s en-
abling regulations be limited to those preventing “evasion”
of the Act, rather than all those preventing “violation”?
The provision seems to us directed at actions abroad that
might conceal a domestic violation, or might cause what
would otherwise be a domestic violation to escape on a tech-
nicality. At most, the Solicitor General’s proposed inference
is possible; but possible interpretations of statutory language
do not override the presumption against extraterritoriality.
See Aramco, supra, at 253.

The Solicitor General also fails to account for § 30(a), which
reads in relevant part as follows:

“It shall be unlawful for any broker or dealer . . . to
make use of the mails or of any means or instrumental-
ity of interstate commerce for the purpose of effecting
on an exchange not within or subject to the jurisdiction
of the United States, any transaction in any security the
issuer of which is a resident of, or is organized under the
laws of, or has its principal place of business in, a place
within or subject to the jurisdiction of the United
States, in contravention of such rules and regulations
as the Commission may prescribe . . ..” 15 U.S.C.
§78dd(a).
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Subsection 30(a) contains what §10(b) lacks: a clear state-
ment of extraterritorial effect. Its explicit provision for a
specific extraterritorial application would be quite superflu-
ous if the rest of the Exchange Act already applied to trans-
actions on foreign exchanges—and its limitation of that
application to securities of domestic issuers would be in-
operative. Even if that were not true, when a statute pro-
vides for some extraterritorial application, the presumption
against extraterritoriality operates to limit that provision to
its terms. See Microsoft Corp. v. AT&T Corp., 550 U. S. 437,
455-456 (2007). No one claims that §30(a) applies here.

The concurrence claims we have impermissibly narrowed
the inquiry in evaluating whether a statute applies abroad,
citing for that point the dissent in Aramco, see post, at
278-279. But we do not say, as the concurrence seems to
think, that the presumption against extraterritoriality is a
“clear statement rule,” post, at 278, if by that is meant a
requirement that a statute say “this law applies abroad.”
Assuredly context can be consulted as well. But whatever
sources of statutory meaning one consults to give “the most
faithful reading” of the text, post, at 280, there is no clear
indication of extraterritoriality here. The concurrence does
not even try to refute that conclusion, but merely puts for-
ward the same (at best) uncertain indications relied upon by
petitioners and the Solicitor General. As the opinion for the
Court in Aramco (which we prefer to the dissent) shows,
those uncertain indications do not suffice.®

In short, there is no affirmative indication in the Exchange
Act that §10(b) applies extraterritorially, and we therefore
conclude that it does not.

8The concurrence notes that, post-Aramco, Congress provided explicitly
for extraterritorial application of Title VII, the statute at issue in Aramco.
Post, at 279, n. 6. All this shows is that Congress knows how to give
a statute explicit extraterritorial effect—and how to limit that effect to
particular applications, which is what the cited amendment did. See Civil
Rights Act of 1991, §109, 105 Stat. 1077.
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Iv
A

Petitioners argue that the conclusion that § 10(b) does not
apply extraterritorially does not resolve this case. They
contend that they seek no more than domestic application
anyway, since Florida is where HomeSide and its senior ex-
ecutives engaged in the deceptive conduct of manipulating
HomeSide’s financial models; their complaint also alleged
that Race and Hughes made misleading public statements
there. This is less an answer to the presumption against
extraterritorial application than it is an assertion—a quite
valid assertion—that that presumption here (as often) is not
self-evidently dispositive, but its application requires further
analysis. For it is a rare case of prohibited extraterritorial
application that lacks all contact with the territory of the
United States. But the presumption against extraterrito-
rial application would be a craven watchdog indeed if it re-
treated to its kennel whenever some domestic activity is in-
volved in the case. The concurrence seems to imagine just
such a timid sentinel, see post, at 280-281, but our cases are
to the contrary. In Aramco, for example, the Title VII
plaintiff had been hired in Houston, and was an American
citizen. See 499 U. S., at 247. The Court concluded, how-
ever, that neither that territorial event nor that relation-
ship was the “focus” of congressional concern, id., at 255,
but rather domestic employment. See also Foley Bros., 336
U. S., at 283, 285-286.

Applying the same mode of analysis here, we think that
the focus of the Exchange Act is not upon the place where
the deception originated, but upon purchases and sales of
securities in the United States. Section 10(b) does not pun-
ish deceptive conduct, but only deceptive conduct “in connec-
tion with the purchase or sale of any security registered on
a national securities exchange or any security not so regis-
tered.” 15 U.S.C. §78j(b). See SEC v. Zandford, 535 U. S.
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813, 820 (2002). Those purchase-and-sale transactions are
the objects of the statute’s solicitude. It is those transac-
tions that the statute seeks to “regulate,” see Superintend-
ent of Ins. of N. Y. v. Bankers Life & Casualty Co., 404 U. S.
6, 12 (1971); it is parties or prospective parties to those trans-
actions that the statute seeks to “protec[t],” id., at 10. See
also Ernst & Ernst v. Hochfelder, 425 U. S. 185, 195 (1976).
And it is in our view only transactions in securities listed
on domestic exchanges, and domestic transactions in other
securities, to which § 10(b) applies.’

The primacy of the domestic exchange is suggested by
the very prologue of the Exchange Act, which sets forth
as its object “[tlo provide for the regulation of securities
exchanges . . . operating in interstate and foreign commerce
and through the mails, to prevent inequitable and unfair
practices on such exchanges . ...” 48 Stat. 881. We know
of no one who thought that the Act was intended to “regu-
lat[e]” foreign securities exchanges—or indeed who even be-
lieved that under established principles of international law
Congress had the power to do so. The Act’s registration
requirements apply only to securities listed on national secu-
rities exchanges. 15 U. S. C. §78l(a).

9The concurrence seems to think this test has little to do with our con-
clusion in Part III, supra, that §10(b) does not apply extraterritorially.
See post, at 284-285. That is not so. If §10(b) did apply abroad, we
would not need to determine which transnational frauds it applied to; it
would apply to all of them (barring some other limitation). Thus, al-
though it is true, as we have said, that our threshold conclusion that § 10(b)
has no extraterritorial effect does not resolve this case, it is a necessary
first step in the analysis.

The concurrence also makes the curious criticism that our evaluation of
where a putative violation occurs is based on the text of §10(b) rather
than the doctrine in the Courts of Appeals. Post, at 274-275. Although
it concedes that our test is textually plausible, post, at 274, it does not (and
cannot) make the same claim for the Court-of-Appeals doctrine it en-
dorses. That is enough to make our test the better one.
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With regard to securities not registered on domestic ex-
changes, the exclusive focus on domestic purchases and
sales ¥ is strongly confirmed by § 30(a) and (b), discussed ear-
lier. The former extends the normal scope of the Exchange
Act’s prohibitions to acts effecting, in violation of rules pre-
scribed by the Commission, a “transaction” in a United
States security “on an exchange not within or subject to the
jurisdiction of the United States.” §78dd(a). And the lat-
ter specifies that the Act does not apply to “any person inso-
far as he transacts a business in securities without the juris-
diction of the United States,” unless he does so in violation
of regulations promulgated by the Commission “to prevent
the evasion [of the Act].” §78dd(b). Under both provisions
it is the foreign location of the transaction that establishes
(or reflects the presumption of) the Act’s inapplicability, ab-
sent regulations by the Commission.

The same focus on domestic transactions is evident in the
Securities Act of 1933, 48 Stat. 74, enacted by the same Con-
gress as the Exchange Act, and forming part of the same
comprehensive regulation of securities trading. See Cen-
tral Bank of Denver, N. A. v. First Interstate Bank of Den-
ver, N. A, 511 U.S. 164, 170-171 (1994). That legislation
makes it unlawful to sell a security, through a prospectus
or otherwise, making use of “any means or instruments of
transportation or communication in interstate commerce or
of the mails,” unless a registration statement is in effect.

10 That is in our view the meaning which the presumption against extra-
territorial application requires for the words “purchase or sale of . . . any
security not so registered” in §10(b)’s phrase “in connection with the pur-
chase or sale of any security registered on a national securities exchange
or any security not so registered.” (Emphasis added.) Even without
the presumption against extraterritorial application, the only alternative
to that reading makes nonsense of the phrase, causing it to cover all
purchases and sales of registered securities, and all purchases and sales
of nonregistered securities—a thought which, if intended, would surely
have been expressed by the simpler phrase “all purchases and sales of
securities.”
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15 U.S. C. §77e(a)(1). The Commission has interpreted that
requirement “not to include . . . sales that occur outside the
United States.” 17 CFR §230.901 (2009).

Finally, we reject the notion that the Exchange Act
reaches conduct in this country affecting exchanges or trans-
actions abroad for the same reason that Aramco rejected
overseas application of Title VII to all domestically con-
cluded employment contracts or all employment contracts
with American employers: The probability of incompatibility
with the applicable laws of other countries is so obvious that
if Congress intended such foreign application “it would have
addressed the subject of conflicts with foreign laws and pro-
cedures.” 499 U.S., at 256. Like the United States, for-
eign countries regulate their domestic securities exchanges
and securities transactions occurring within their territorial
jurisdiction. And the regulation of other countries often
differs from ours as to what constitutes fraud, what disclo-
sures must be made, what damages are recoverable, what
discovery is available in litigation, what individual actions
may be joined in a single suit, what attorney’s fees are recov-
erable, and many other matters. See, e. g., Brief for United
Kingdom of Great Britain and Northern Ireland as Amicus
Curiae 16-21. The Commonwealth of Australia, the United
Kingdom of Great Britain and Northern Ireland, and the Re-
public of France have filed amicus briefs in this case. So
have (separately or jointly) such international and foreign
organizations as the International Chamber of Commerce,
the Swiss Bankers Association, the Federation of German
Industries, the French Business Confederation, the Institute
of International Bankers, the European Banking Federation,
the Australian Bankers’ Association, and the Association
Francaise des Entreprises Privées. They all complain of the
interference with foreign securities regulation that applica-
tion of § 10(b) abroad would produce, and urge the adoption
of a clear test that will avoid that consequence. The trans-
actional test we have adopted—whether the purchase or sale
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is made in the United States, or involves a security listed on
a domestic exchange—meets that requirement.

B

The Solicitor General suggests a different test, which peti-
tioners also endorse: “[A] transnational securities fraud vio-
lates [§]10(b) when the fraud involves significant conduct in
the United States that is material to the fraud’s success.”
Brief for United States as Amicus Curiae 16; see Brief for
Petitioners 26. Neither the Solicitor General nor petition-
ers provide any textual support for this test. The Solicitor
General sets forth a number of purposes such a test would
serve: achieving a high standard of business ethics in the
securities industry, ensuring honest securities markets and
thereby promoting investor confidence, and preventing the
United States from becoming a “Barbary Coast” for male-
factors perpetrating frauds in foreign markets. Brief for
United States as Amicus Curiae 16-17. But it provides no
textual support for the last of these purposes, or for the first
two as applied to the foreign securities industry and securi-
ties markets abroad. It is our function to give the statute
the effect its language suggests, however modest that may
be; not to extend it to admirable purposes it might be used
to achieve.

If, moreover, one is to be attracted by the desirable conse-
quences of the “significant and material conduct” test, one
should also be repulsed by its adverse consequences. While
there is no reason to believe that the United States has be-
come the Barbary Coast for those perpetrating frauds on for-
eign securities markets, some fear that it has become the
Shangri-La of class-action litigation for lawyers representing
those allegedly cheated in foreign securities markets. See
Brief for Infineon Technologies AG as Amicus Curiae 1-2,
22-25; Brief for European Aeronautic Defence & Space Co.
N. V. et al. as Amici Curiae 2-4; Brief for Securities Indus-
try and Financial Markets Association et al. as Amici Curiae
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10-16; Coffee, Securities Policeman to the World? The Cost
of Global Class Actions, N. Y. L. J. 5 (2008); S. Grant &
D. Zilka, The Current Role of Foreign Investors in Federal
Securities Class Actions, PLI Corporate Law and Practice
Handbook Series, PLI Order No. 11072, pp. 15-16 (Sept.—Oct.
2007); Buxbaum, Multinational Class Actions Under Federal
Securities Law: Managing Jurisdictional Conflict, 46 Colum.
J. Transnat’l L. 14, 38-41 (2007).

As case support for the “significant and material conduct”
test, the Solicitor General relies primarily on Pasquantino
v. United States, 544 U. S. 349 (2005).11 In that case we con-
cluded that the wire-fraud statute, 18 U. S. C. §1343 (2000
ed., Supp. II), was violated by defendants who ordered liquor
over the phone from a store in Maryland with the intent to
smuggle it into Canada and deprive the Canadian Govern-
ment of revenue. 544 U. S., at 353, 371. Section 1343 pro-
hibits “any scheme or artifice to defraud,”—fraud simplic-

11 Digcussed in Brief for United States as Amicus Curiae 22-23. The
Solicitor General also cites, without description, a number of antitrust
cases to support the proposition that domestic conduct with consequences
abroad can be covered even by a statute that does not apply extraterritori-
ally: Continental Ore Co. v. Union Carbide & Carbon Corp., 370 U. S. 690
(1962); United States v. Sisal Sales Corp., 274 U. S. 268 (1927); Thomsen
v. Cayser, 243 U. S. 66 (1917); United States v. Pacific & Arctic R. & Naw.
Co., 228 U. S. 87 (1913). These are no longer of relevance to the point (if
they ever were), since Continental Ore overruled the holding of American
Banana Co. v. United Fruit Co., 213 U. S. 347, 357 (1909), that the anti-
trust laws do not apply extraterritorially. See W. S. Kirkpatrick & Co. v.
Environmental Tectonics Corp., Int’l, 493 U.S. 400, 407-408 (1990).
Moreover, the pre-Continental Ore cases all involved conspiracies to re-
strain trade in the United States, see Sisal Sales, supra, at 274-276;
Thomsen, supra, at 88; Pacific & Arctic, supra, at 105-106. And al-
though a final case cited by the Solicitor General, Steele v. Bulova Watch
Co., 344 U. S. 280, 287-288 (1952), might be read to permit application of a
nonextraterritorial statute whenever conduct in the United States contrib-
utes to a violation abroad, we have since read it as interpreting the statute
at issue—the Lanham Act—to have extraterritorial effect, Aramco, 499
U. S. 244, 252 (1991) (quoting 15 U. 8. C. §1127).
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iter, without any requirement that it be “in connection with”
any particular transaction or event. The Pasquantino
Court said that the petitioners’ “offense was complete the
moment they executed the scheme inside the United States,”
and that it was “[t]his domestic element of petitioners’ con-
duct [that] the Government is punishing.” Id., at 371. Sec-
tion 10(b), by contrast, punishes not all acts of deception, but
only such acts “in connection with the purchase or sale of
any security registered on a national securities exchange or
any security not so registered.” Not deception alone, but
deception with respect to certain purchases or sales is neces-
sary for a violation of the statute.

The Solicitor General points out that the “significant and
material conduct” test is in accord with prevailing notions of
international comity. If so, that proves that if the United
States asserted prescriptive jurisdiction pursuant to the
“significant and material conduct” test it would not violate
customary international law; but it in no way tends to prove
that that is what Congress has done.

Finally, the Solicitor General argues that the Commission
has adopted an interpretation similar to the “significant and
material conduct” test, and that we should defer to that. In
the two adjudications the Solicitor General cites, however,
the Commission did not purport to be providing its own in-
terpretation of the statute, but relied on decisions of federal
courts—mainly Court of Appeals decisions that in turn relied
on the Schoenbaum and Leasco decisions of the Second Cir-
cuit that we discussed earlier. See In re U. S. Securities
Clearing Corp., 52 S. E. C. 92, 95, n. 14, 96, n. 16 (1994); In
re Robert F. Lynch, Exchange Act Release No. 11737, 8
S. E. C. Docket 75, 77, 78, n. 15 (1975). We need “accept
only those agency interpretations that are reasonable in light
of the principles of construction courts normally employ.”
Aramco, 499 U. S., at 260 (SCALIA, J., concurring in part and
concurring in judgment). Since the Commission’s interpre-
tations relied on cases we disapprove, which ignored or dis-
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carded the presumption against extraterritoriality, we owe

them no deference.
k %k k

Section 10(b) reaches the use of a manipulative or decep-
tive device or contrivance only in connection with the pur-
chase or sale of a security listed on an American stock ex-
change, and the purchase or sale of any other security in the
United States. This case involves no securities listed on a
domestic exchange, and all aspects of the purchases com-
plained of by those petitioners who still have live claims oc-
curred outside the United States. Petitioners have there-
fore failed to state a claim on which relief can be granted.
We affirm the dismissal of petitioners’ complaint on this
ground.

It is so ordered.

JUSTICE SOTOMAYOR took no part in the consideration or
decision of this case.

JUSTICE BREYER, concurring in part and concurring in
the judgment.

Section 10(b) of the Securities Exchange Act of 1934 ap-
plies to fraud “in connection with” two categories of transac-
tions: (1) “the purchase or sale of any security registered on
a national securities exchange” or (2) “the purchase or sale
of . .. any security not so registered.” 15 U.S. C. §78j(b).
In this case, the purchased securities are listed only on a
few foreign exchanges, none of which has registered with
the Securities and Exchange Commission as a “national se-
curities exchange.” See §78f. The first category therefore
does not apply. Further, the relevant purchases of these un-
registered securities took place entirely in Australia and in-
volved only Australian investors. And in accordance with
the presumption against extraterritoriality, I do not read the
second category to include such transactions. Thus, while
state law or other federal fraud statutes, see, e. g., 18 U. S. C.
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§1341 (mail fraud), §1343 (wire fraud), may apply to the
fraudulent activity alleged here to have occurred in the
United States, I believe that §10(b) does not. This case
does not require us to consider other circumstances.

To the extent the Court’s opinion is consistent with these
views, I join it.

JUSTICE STEVENS, with whom JUSTICE GINSBURG joins,
concurring in the judgment.

While I agree that petitioners have failed to state a claim
on which relief can be granted, my reasoning differs from
the Court’s. I would adhere to the general approach that
has been the law in the Second Circuit, and most of the rest
of the country, for nearly four decades.

I

Today the Court announces a new “transactional test,”
ante, at 269, for defining the reach of § 10(b) of the Securities
Exchange Act of 1934 (Exchange Act), 15 U. S. C. §78j(b),
and SEC Rule 10b-5, 17 CFR §240.10b-5(b) (2009): Hence-
forth, those provisions will extend only to “transactions in
securities listed on domestic exchange[s] and domestic trans-
actions in other securities,” ante, at 267. If one confines
one’s gaze to the statutory text, the Court’s conclusion is a
plausible one. But the federal courts have been construing
§10(b) in a different manner for a long time, and the Court’s
textual analysis is not nearly so compelling, in my view, as
to warrant the abandonment of their doctrine.

The text and history of § 10(b) are famously opaque on the
question of when, exactly, transnational securities frauds fall
within the statute’s compass. As those types of frauds be-
came more common in the latter half of the 20th century, the
federal courts were increasingly called upon to wrestle with
that question. The Court of Appeals for the Second Circuit,
located in the Nation’s financial center, led the effort. Be-
ginning in earnest with Schoenbaum v. Firstbrook, 405 F. 2d
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200, rev’d on rehearing on other grounds, 405 F. 2d 215 (1968)
(en banc), that court strove, over an extended series of cases,
to “discern” under what circumstances “Congress would
have wished the precious resources of the United States
courts and law enforcement agencies to be devoted to [trans-
national] transactions,” 547 F. 3d 167, 170 (2008) (internal
quotation marks omitted). Relying on opinions by Judge
Henry Friendly,! the Second Circuit eventually settled on
a conduct-and-effects test. This test asks “(1) whether
the wrongful conduct occurred in the United States, and
(2) whether the wrongful conduct had a substantial effect
in the United States or upon United States citizens.” Id.,
at 171. Numerous cases flesh out the proper application of
each prong.

The Second Circuit’s test became the “north star” of
§10(b) jurisprudence, ante, at 257, not just regionally but
nationally as well. With minor variations, other courts con-
verged on the same basic approach.? See Brief for United
States as Amicus Curiae 15 (“The courts have uniformly
agreed that Section 10(b) can apply to a transnational securi-
ties fraud either when fraudulent conduct has effects in the
United States or when sufficient conduct relevant to the
fraud occurs in the United States”); see also 1 Restatement
(Third) of Foreign Relations Law of the United States §416
(1986) (setting forth conduct-and-effects test). Neither Con-

1See, e. 9., IIT, Int'l Inv. Trust v. Cornfeld, 619 F. 2d 909 (CA2 1980);
IIT v. Vencap, Ltd., 519 F. 2d 1001 (CA2 1975); Bersch v. Drexel Firestone,
Inc., 519 F. 2d 974 (CA2 1975); Leasco Data Processing Equip. Corp. v.
Maxwell, 468 F. 2d 1326 (CA2 1972).

2T acknowledge that the Courts of Appeals have differed in their appli-
cations of the conduct-and-effects test, with the consequence that their
respective rulings are not perfectly “cohesive.” Ante, at 259, n. 4. It is
nevertheless significant that the other Courts of Appeals, along with the
other branches of Government, have “embraced the Second Circuit’s ap-
proach,” ante, at 259. If this Court were to do likewise, as I would have
us do, the lower courts would of course cohere even more tightly around
the Second Circuit’s rule.
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gress nor the Securities and Exchange Commission acted to
change the law. To the contrary, the Commission largely
adopted the Second Circuit’s position in its own adjudica-
tions. See ante, at 272.

In light of this history, the Court’s critique of the decision
below for applying “judge-made rules” is quite misplaced.
Ante, at 261. This entire area of law is replete with judge-
made rules, which give concrete meaning to Congress’ gen-
eral commands.? “When we deal with private actions under
Rule 10b-5,” then-Justice Rehnquist wrote many years ago,
“we deal with a judicial oak which has grown from little more
than a legislative acorn.” Blue Chip Stamps v. Manor Drug
Stores, 421 U. S. 723, 737 (1975). The “‘Mother Court’” of
securities law tended to that oak. Id., at 762 (Blackmun,
J., dissenting) (describing the Second Circuit). One of our
greatest jurists—the judge who, “without a doubt, did more
to shape the law of securities regulation than any [other] in
the country”*—was its master arborist.

The development of §10(b) law was hardly an instance of
judicial usurpation. Congress invited an expansive role for
judicial elaboration when it crafted such an open-ended stat-
ute in 1934. And both Congress and the Commission subse-
quently affirmed that role when they left intact the relevant
statutory and regulatory language, respectively, throughout
all the years that followed. See Brief for Alecta pensions-
forsdkring, Oomsesidigt et al. as Amict Curiae 31-33; cf.
Musick, Peeler & Garrett v. Employers Ins. of Wausau,

31t is true that “when it comes to ‘the scope of [the] conduct prohibited
by [Rule 10b-5 and] §10(b), the text of the statute [has] control[led] our
decision[s].”” Amnte, at 261, n. 5 (quoting Central Bank of Denver, N. A.
v. First Interstate Bank of Denver, N. A., 511 U. S. 164, 173 (1994); some
brackets in original). The problem, when it comes to transnational secu-
rities frauds, is that the text of the statute does not provide a great deal
of control. As with any broadly phrased, longstanding statute, courts
have had to fill in the gaps.

4Loss, In Memoriam: Henry J. Friendly, 99 Harv. L. Rev. 1722, 1723
(1986).
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508 U. S. 286, 294 (1993) (inferring from recent legislation
Congress’ desire to “acknowledgle]” the Rule 10b-5 action
without “entangling” itself in the precise formulation
thereof). Unlike certain other domains of securities law,
this is “a case in which Congress has enacted a regulatory
statute and then has accepted, over a long period of time,
broad judicial authority to define substantive standards of
conduct and liability,” and much else besides. Stoneridge
Investment Partners, LLC v. Scientific-Atlanta, Inc., 552
U. S. 148, 163 (2008).

This Court has not shied away from acknowledging that
authority. We have consistently confirmed that, in applying
§10(b) and Rule 10b-5, courts may need “to flesh out
the portions of the law with respect to which neither the
congressional enactment nor the administrative regulations
offer conclusive guidance.” Blue Chip, 421 U.S., at 737.
And we have unanimously “recogniz[ed] a judicial authority
to shape . . . the 10b-5 cause of action,” for that is a task
“Congress has left to us.” Musick, Peeler, 508 U. S., at 293,
294; see also id., at 292 (noting with approval that “federal
courts have accepted and exercised the principal responsibil-
ity for the continuing elaboration of the scope of the 10b-5
right and the definition of the duties it imposes”). Indeed,
we have unanimously endorsed the Second Circuit’s basic
interpretive approach to §10(b)—ridiculed by the Court
today—of striving to “divin[e] what Congress would have
wanted,” ante, at 261.> “Our task,” we have said, is “to at-

5Even as the Court repeatedly declined to grant certiorari on cases rais-
ing the issue, individual Justices went further and endorsed the Second
Circuit’s basic approach to determining the transnational reach of §10(b).
See, e.g., Scherk v. Alberto-Culver Co., 417 U.S. 506, 529-530 (1974)
(Douglas, J., joined by Brennan, White, and Marshall, JJ., dissenting) (“It
has been recognized that the 1934 Act, including the protections of Rule
10b-5, applies when foreign defendants have defrauded American inves-
tors, particularly when . . . they have profited by virtue of proscribed
conduct within our boundaries. This is true even when the defendant is
organized under the laws of a foreign country, is conducting much of its
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tempt to infer how the 1934 Congress would have addressed
the issue.” Musick, Peeler, 508 U. S., at 294.

Thus, while the Court devotes a considerable amount of
attention to the development of the case law, ante, at 255-
260, it draws the wrong conclusions. The Second Circuit re-
fined its test over several decades and dozens of cases, with
the tacit approval of Congress and the Commission and with
the general assent of its sister Circuits. That history is a
reason we should give additional weight to the Second Cir-
cuit’s “judge-made” doctrine, not a reason to denigrate it.
“The longstanding acceptance by the courts, coupled with
Congress’ failure to reject [its] reasonable interpretation of
the wording of §10(b), . . . argues significantly in favor of
acceptance of the [Second Circuit] rule by this Court.” Blue
Chip, 421 U. S., at 733.

II

The Court’s other main critique of the Second Circuit’s ap-
proach—apart from what the Court views as its excessive
reliance on functional considerations and reconstructed
congressional intent—is that the Second Circuit has “dis-
regard[ed]” the presumption against extraterritoriality.
Ante, at 255. It is the Court, however, that misapplies the
presumption, in two main respects.

First, the Court seeks to transform the presumption from
a flexible rule of thumb into something more like a clear
statement rule. We have been here before. In the case on
which the Court primarily relies, EEOC v. Arabian Ameri-
can Ol Co.,, 499 U.S. 244 (1991) (Aramco), Chief Justice
Rehnquist’s majority opinion included a sentence that ap-
peared to make the same move. See id., at 258 (“Congress’
awareness of the need to make a clear statement that a stat-
ute applies overseas is amply demonstrated by the numerous

activity outside the United States, and is therefore governed largely by
foreign law” (citing, inter alia, Leasco, 468 F. 2d, at 1334-1339, and
Schoenbaum v. Firstbrook, 405 F. 2d 200, rev’d on rehearing on other
grounds, 405 F. 2d 215 (CA2 1968) (en banc))).
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occasions on which it has expressly legislated the extraterri-
torial application of a statute”). Justice Marshall, in dissent,
vigorously objected. See id., at 261 (“[Clontrary to what
one would conclude from the majority’s analysis, this canon
is not a ‘clear statement’ rule, the application of which re-
lieves a court of the duty to give effect to all available indicia
of the legislative will”).

Yet even Aramco—surely the most extreme application of
the presumption against extraterritoriality in my time on
the Court®—contained numerous passages suggesting that
the presumption may be overcome without a clear directive.
See 1id., at 248-255 (majority opinion) (repeatedly identifying
congressional “intent” as the touchstone of the presumption).
And our cases both before and after Aramco make perfectly
clear that the Court continues to give effect to “all available
evidence about the meaning” of a provision when considering
its extraterritorial application, lest we defy Congress’ will.
Sale v. Haitian Centers Coumncil, Inc., 509 U.S. 155, 177
(1993) (emphasis added).” Contrary to JUSTICE SCALIA’s

6 And also one of the most short lived. See Civil Rights Act of 1991,
§109, 105 Stat. 1077 (repudiating Aramco).

"See also, e. g., Hartford Fire Ins. Co. v. California, 509 U. S. 764 (1993)
(declining to apply presumption in assessing question of Sherman Act ex-
traterritoriality); Smith v. United States, 507 U.S. 197, 201-204 (1993)
(opinion for the Court by Rehnquist, C. J.) (considering presumption
“[1]astly,” to resolve “any lingering doubt,” after considering structure,
legislative history, and judicial interpretations of Federal Tort Claims
Act); cf. Sale, 509 U. S., at 188 (stating that presumption “has special force
when we are construing treaty and statutory provisions that,” unlike
§10(b), “may involve foreign and military affairs for which the President
has unique responsibility”); Dodge, Understanding the Presumption
Against Extraterritoriality, 16 Berkeley J. Int’l L. 85, 110 (1998) (explain-
ing that lower courts “have been unanimous in concluding that the pre-
sumption against extraterritoriality is not a clear statement rule”). The
Court also relies on Microsoft Corp. v. AT&T Corp., 550 U. S. 437, 455-456
(2007). Amte, at 265. Yet Microsoft’s articulation of the presumption is
a far cry from the Court’s rigid theory. “As a principle of general applica-
tion,” Microsoft innocuously observed, “we have stated that courts should
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personal view of statutory interpretation, that evidence le-
gitimately encompasses more than the enacted text. Hence,
while the Court’s dictum that “[w]hen a statute gives no clear
indication of an extraterritorial application, it has none,”
ante, at 255, makes for a nice catchphrase, the point is over-
stated. The presumption against extraterritoriality can be
useful as a theory of congressional purpose, a tool for manag-
ing international conflict, a background norm, a tiebreaker.
It does not relieve courts of their duty to give statutes the
most faithful reading possible.

Second, and more fundamentally, the Court errs in sug-
gesting that the presumption against extraterritoriality is
fatal to the Second Circuit’s test. For even if the presump-
tion really were a clear statement (or “clear indication,” ante,
at 255, 265) rule, it would have only marginal relevance to
this case.

It is true, of course, that “this Court ordinarily construes
ambiguous statutes to avoid unreasonable interference with
the sovereign authority of other nations,” F. Hoffmann-La
Roche Ltd v. Empagran S. A., 542 U. S. 155, 164 (2004), and
that, absent contrary evidence, we presume “Congress is pri-
marily concerned with domestic conditions,” Foley Bros.,
Inc. v. Filardo, 336 U. S. 281, 285 (1949). Accordingly, the
presumption against extraterritoriality “provides a sound
basis for concluding that Section 10(b) does not apply when
a securities fraud with no effects in the United States is
hatched and executed entirely outside this country.” Brief
for United States as Amicus Curiae 22. But that is just
about all it provides a sound basis for concluding. And the
conclusion is not very illuminating, because no party to the
litigation disputes it. No one contends that §10(b) applies
to wholly foreign frauds.

‘assume that legislators take account of the legitimate sovereign interests
of other nations when they write American laws.”” 550 U.S., at 455
(quoting F. Hoffmann-La Roche Ltd v. Empagran S. A., 542 U. S. 155,
164 (2004)).
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Rather, the real question in this case is how much, and
what kinds of, domestic contacts are sufficient to trigger ap-
plication of §10(b).* In developing its conduct-and-effects
test, the Second Circuit endeavored to derive a solution from
the Exchange Act’s text, structure, history, and purpose.
Judge Friendly and his colleagues were well aware that
United States courts “cannot and should not expend [their]
resources resolving cases that do not affect Americans or
involve fraud emanating from America.” 547 F. 3d, at 175;
see also id., at 171 (overriding concern is “‘whether there is
sufficient United States involvement’” (quoting Itoba Ltd. v.
Lep Group PLC, 54 F. 3d 118, 122 (CA2 1995))).

The question just stated does not admit of an easy answer.
The text of the Exchange Act indicates that § 10(b) extends
to at least some activities with an international component,
but, again, it is not pellucid as to which ones.” The Second

8 Cf. Dodge, 16 Berkeley J. Int’l L., at 88, n. 25 (regardless of whether one
frames question as “whether the presumption against extraterritoriality
should apply [or] whether the regulation is extraterritorial,” “one must
ultimately grapple with the basic issue of what connection to the United
States is sufficient to justify the assumption that Congress would want its
laws to be applied”).

9By its terms, § 10(b) regulates “interstate commerce,” 15 U. S. C. § 78j,
which the Exchange Act defines to include “trade, commerce, transporta-
tion, or communication . . . between any foreign country and any State, or
between any State and any place or ship outside thereof.” §78c(a)(17).
Other provisions of the Exchange Act make clear that Congress contem-
plated some amount of transnational application. See, e. g., § 78b(2) (stat-
ing, in explaining necessity for regulation, that “[t]he prices established
and offered in [securities] transactions are generally disseminated and
quoted throughout the United States and foreign countries and constitute
a basis for determining and establishing the prices at which securities are
bought and sold”); §78dd(b) (exempting from regulation foreign parties
“unless” they transact business in securities “in contravention of such
rules and regulations as the Commission may prescribe as necessary or
appropriate to prevent the evasion of this chapter” (emphasis added)); see
also Schoenbaum, 405 F. 2d, at 206-208 (reviewing statutory text and leg-
islative history). The Court finds these textual references insufficient to
overcome the presumption against extraterritoriality, ante, at 262-264,
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Circuit draws the line as follows: Section 10(b) extends to
transnational frauds “only when substantial acts in further-
ance of the fraud were committed within the United States,”
SEC v. Berger, 322 F. 3d 187, 193 (CA2 2003) (internal quota-
tion marks omitted), or when the fraud was “‘intended to
produce’” and did produce “‘detrimental effects within’” the
United States, Schoenbaum, 405 F. 2d, at 206.1°

This approach is consistent with the understanding shared
by most scholars that Congress, in passing the Exchange
Act, “expected U. S. securities laws to apply to certain inter-
national transactions or conduct.” Buxbaum, Multinational
Class Actions Under Federal Securities Law: Managing Ju-
risdictional Conflict, 46 Colum. J. Transnat’l L. 14, 19 (2007);
see also Leasco Data Processing Equip. Corp. v. Maxwell,
468 F. 2d 1326, 1336 (CA2 1972) (Friendly, J.) (detailing evi-
dence that Congress “meant §10(b) to protect against fraud
in the sale or purchase of securities whether or not these
were traded on organized United States markets”). It is
also consistent with the traditional understanding, regnant
in the 1930’s as it is now, that the presumption against extra-
territoriality does not apply “when the conduct [at issue] oc-
curs within the United States,” and has lesser force when
“the failure to extend the scope of the statute to a foreign
setting will result in adverse effects within the United
States.” Environmental Defense Fund, Inc. v. Massey, 986
F. 2d 528, 531 (CADC 1993); accord, Restatement (Second) of
Foreign Relations Law of the United States § 38 (1964-1965);

but as explained in the main text, that finding rests upon the Court’s
misapplication of the presumption.

The Government submits that a “transnational securities fraud vio-
lates Section 10(b) if significant conduct material to the fraud’s suc-
cess occurs in the United States.” Brief for United States as Amicus
Curiae 6. I understand the Government’s submission to be largely a re-
packaging of the “conduct” prong of the Second Circuit’s test. The Gov-
ernment expresses no view on that test’s “effects” prong, as the decision
below considered only respondents’ conduct. See id., at 15, n. 2; 547 F. 3d
167, 171 (CA2 2008).
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cf. Small v. United States, 544 U. S. 385, 400 (2005) (THOMAS,
J., joined by ScALIA and KENNEDY, JJ., dissenting) (presump-
tion against extraterritoriality “lend[s] no support” to a “rule
restricting a federal statute from reaching conduct within
U. S. borders”); Continental Ore Co. v. Union Carbide & Car-
bon Corp., 370 U. S. 690, 705 (1962) (presumption against ex-
traterritoriality not controlling “[slince the activities of the
defendants had an impact within the United States and upon
its foreign trade”). And it strikes a reasonable balance be-
tween the goals of “preventing the export of fraud from
America,” protecting shareholders, enhancing investor con-
fidence, and deterring corporate misconduct, on the one
hand, and conserving United States resources and limiting
conflict with foreign law, on the other.! 547 F. 3d, at 175.

Thus, while § 10(b) may not give any “clear indication” on
its face as to how it should apply to transnational securities
frauds, ante, at 255, 265, it does give strong clues that it should
cover at least some of them, see n. 9, supra. And in my
view, the Second Circuit has done the best job of discerning
what sorts of transnational frauds Congress meant in 1934—
and still means today—to regulate. I do not take issue with
the Court for beginning its inquiry with the statutory text,
rather than the doctrine in the Courts of Appeals. Cf. ante,
at 267, n. 9. I take issue with the Court for beginning and
ending its inquiry with the statutory text, when the text

1 Given its focus on “domestic conditions,” Foley Bros., Inc. v. Filardo,
336 U. S. 281, 285 (1949), I expect that virtually all “‘foreign-cubed’” ac-
tions—actions in which “(1) foreign plaintiffs [are] suing (2) a foreign is-
suer in an American court for violations of American securities laws based
on securities transactions in (3) foreign countries,” 547 F. 3d, at 172—
would fail the Second Circuit’s test. As they generally should. Under
these circumstances, the odds of the fraud having a substantial connection
to the United States are low. In recognition of the Exchange Act’s focus
on American investors and the novelty of foreign-cubed lawsuits, and in
the interest of promoting clarity, it might have been appropriate to incor-
porate one bright line into the Second Circuit’s test, by categorically ex-
cluding such lawsuits from § 10(b)’s ambit.
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does not speak with geographic precision, and for dismissing
the long pedigree of, and the persuasive account of congres-
sional intent embodied in, the Second Circuit’s rule.
Repudiating the Second Circuit’s approach in its entirety,
the Court establishes a novel rule that will foreclose private
parties from bringing § 10(b) actions whenever the relevant
securities were purchased or sold abroad and are not listed
on a domestic exchange.’? The real motor of the Court’s
opinion, it seems, is not the presumption against extraterri-
toriality but rather the Court’s belief that transactions on
domestic exchanges are “the focus of the Exchange Act” and
“the objects of [its] solicitude.” Amnte, at 266,267. Inreality,
however, it is the “public interest” and “the interests of in-
vestors” that are the objects of the statute’s solicitude. FEu-
rope & Overseas Commodity Traders, S. A. v. Banque Pari-
bas London, 147 F. 3d 118, 125 (CA2 1998) (citing H. R. Rep.
No. 1838, 73d Cong., 2d Sess., 32-33 (1934)); see also Basic
Inc. v. Levinson, 485 U. S. 224, 230 (1988) (“The 1934 Act
was designed to protect investors against manipulation of
stock prices” (citing S. Rep. No. 792, 73d Cong., 2d Sess., 1-5
(1934))); Ernst & Ernst v. Hochfelder, 425 U.S. 185, 195
(1976) (“The 1934 Act was intended principally to protect
investors . . . ”); S. Rep. No. 1455, 73d Cong., 2d Sess., 68
(1934) (“The Securities Exchange Act of 1934 aims to pro-
tect the interests of the public against the predatory opera-

2The Court’s opinion does not, however, foreclose the Commission from
bringing enforcement actions in additional circumstances, as no issue con-
cerning the Commission’s authority is presented by this case. The Com-
mission’s enforcement proceedings not only differ from private §10(b) ac-
tions in numerous potentially relevant respects, see Brief for United
States as Amicus Curiae 12-13, but they also pose a lesser threat to
international comity, id., at 26-27; cf. Empagran, 542 U. S., at 171 (“‘[Plri-
vate plaintiffs often are unwilling to exercise the degree of self-restraint
and consideration of foreign governmental sensibilities generally exercised
by the U. S. Government’” (quoting Griffin, Extraterritoriality in U. S. and
EU Antitrust Enforcement, 67 Antitrust L. J. 159, 194 (1999); alteration
in original)).
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tions of directors, officers, and principal stockholders of
corporations . . .”). And while the clarity and simplicity of
the Court’s test may have some salutary consequences, like
all bright-line rules it also has drawbacks.

Imagine, for example, an American investor who buys
shares in a company listed only on an overseas exchange.
That company has a major American subsidiary with execu-
tives based in New York City; and it was in New York City
that the executives masterminded and implemented a mas-
sive deception which artificially inflated the stock price—and
which will, upon its disclosure, cause the price to plummet.
Or, imagine that those same executives go knocking on doors
in Manhattan and convince an unsophisticated retiree, on the
basis of material misrepresentations, to invest her life sav-
ings in the company’s doomed securities. Both of these in-
vestors would, under the Court’s new test, be barred from
seeking relief under § 10(b).

The oddity of that result should give pause. For in wall-
ing off such individuals from § 10(b), the Court narrows the
provision’s reach to a degree that would surprise and alarm
generations of American investors—and, I am convinced,
the Congress that passed the Exchange Act. Indeed, the
Court’s rule turns §10(b) jurisprudence (and the presump-
tion against extraterritoriality) on its head, by withdrawing
the statute’s application from cases in which there is both
substantial wrongful conduct that occurred in the United
States and a substantial injurious effect on United States
markets and citizens.

I11

In my judgment, if petitioners’ allegations of fraudulent
misconduct that took place in Florida are true, then respond-
ents may have violated § 10(b), and could potentially be held
accountable in an enforcement proceeding brought by the
Commission. But it does not follow that shareholders who
have failed to allege that the bulk or the heart of the fraud
occurred in the United States, or that the fraud had an ad-
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verse impact on American investors or markets, may main-
tain a private action to recover damages they suffered
abroad. Some cases involving foreign securities transac-
tions have extensive links to, and ramifications for, this coun-
try; this case has Australia written all over it. Accordingly,
for essentially the reasons stated in the Court of Appeals’
opinion, I would affirm its judgment.

The Court instead elects to upend a significant area of
securities law based on a plausible, but hardly decisive, con-
struction of the statutory text. In so doing, it pays short
shrift to the United States’ interest in remedying frauds that
transpire on American soil or harm American citizens, as
well as to the accumulated wisdom and experience of the
lower courts. I happen to agree with the result the Court
reaches in this case. But “I respectfully dissent,” once
again, “from the Court’s continuing campaign to render the
private cause of action under § 10(b) toothless.” Stoneridge,
552 U. S., at 175 (STEVENS, J., dissenting).
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GRANITE ROCK CO. v. INTERNATIONAL BROTHER-
HOOD OF TEAMSTERS ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 08-1214. Argued January 19, 2010—Decided June 24, 2010

In June 2004, respondent local union (Local), supported by its parent inter-
national (IBT), initiated a strike against petitioner Granite Rock, the
employer of some of Local’s members, following the expiration of the
parties’ collective-bargaining agreement (CBA) and an impasse in their
negotiations. On July 2, the parties agreed to a new CBA containing
no-strike and arbitration clauses, but could not reach a separate back-
to-work agreement holding local and international union members
harmless for any strike-related damages Granite Rock incurred. IBT
instructed Local to continue striking until Granite Rock approved such
a hold-harmless agreement, but the company refused to do so, informing
Local that continued strike activity would violate the new CBA’s no-
strike clause. IBT and Local responded by announcing a companywide
strike involving numerous facilities and workers, including members of
other IBT locals.

Granite Rock sued IBT and Local, invoking federal jurisdiction under
§301(a) of the Labor Management Relations Act, 1947 (LMRA), seeking
strike-related damages for the unions’ alleged breach of contract, and
asking for an injunction against the ongoing strike because the hold-
harmless dispute was an arbitrable grievance under the new CBA. The
unions conceded §301(a) jurisdiction, but asserted that the new CBA
was never validly ratified by a vote of Local’'s members, and, thus, the
CBA’s no-strike clause did not provide a basis for Granite Rock to chal-
lenge the strike. After Granite Rock amended its complaint to add
claims that IBT tortiously interfered with the new CBA, the unions
moved to dismiss. The District Court granted IBT’s motion to dismiss
the tortious interference claims on the ground that §301(a) supports a
federal cause of action only for breach of contract. But the court denied
Local’s separate motion to send the parties’ dispute over the CBA’s rati-
fication date to arbitration, ruling that a jury should decide whether
ratification occurred on July 2, as Granite Rock contended, or on August
22, as Local alleged. After the jury concluded that the CBA was rati-
fied on July 2, the court ordered arbitration to proceed on Granite Rock’s
breach-of-contract claims. The Ninth Circuit affirmed the dismissal of
the tortious interference claims, but reversed the arbitration order,
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holding that the parties’ ratification-date dispute was a matter for an
arbitrator to resolve under the CBA’s arbitration clause. The Court of
Appeals reasoned that the clause covered the ratification-date dispute
because the clause clearly covered the related strike claims; national
policy favoring arbitration required ambiguity about the arbitration
clause’s scope to be resolved in favor of arbitrability; and, in any event,
Granite Rock had implicitly consented to arbitrate the ratification-date
dispute by suing under the contract.
Held:
1. The parties’ dispute over the CBA’s ratification date was a matter
for the District Court, not an arbitrator, to resolve. Pp. 296-309.
(a) Whether parties have agreed to arbitrate a particular dispute
is typically an “‘issue for judicial determination,”” e.g., Howsam v.
Dean Witter Reynolds, Inc., 537 U. S. 79, 83, as is a dispute over an
arbitration contract’s formation, see, e. g., First Options of Chicago, Inc.
v. Kaplan, 514 U. 8. 938, 944. These principles would neatly dispose of
this case if the formation dispute here were typical. But it is not. It
is based on when (not whether) the new CBA containing the parties’
arbitration clause was ratified and thereby formed. To determine
whether the parties’ dispute over the CBA’s ratification date is arbitra-
ble, it is necessary to apply the rule that a court may order arbitration
of a particular dispute only when satisfied that the parties agreed to
arbitrate that dispute. See, e. g., id., at 943. To satisfy itself that such
agreement exists, the court must resolve any issue that calls into ques-
tion the specific arbitration clause that a party seeks to have the court
enforce. See, e. g., Rent-A-Center, West, Inc. v. Jackson, ante, at 68-70.
Absent an agreement committing them to an arbitrator, such issues
typically concern the scope and enforceability of the parties’ arbitration
clause. In addition, such issues always include whether the clause
was agreed to, and may include when that agreement was formed.
Pp. 296-297.

(b) In cases invoking the “federal policy favoring arbitration of
labor disputes,” Gateway Coal Co. v. Mine Workers, 414 U. S. 368, 377,
courts adhere to the same framework, see, e. 9., AT&T Technologies,
Inc. v. Communications Workers, 475 U. S. 643, and discharge their
duty to satisfy themselves that the parties agreed to arbitrate a particu-
lar dispute by (1) applying the presumption of arbitrability only where
a validly formed and enforceable arbitration agreement is ambiguous
about whether it covers the dispute at hand and (2) ordering arbitration
only where the presumption is not rebutted, see, e. g., id., at 651-652.
Local is thus wrong to suggest that the presumption takes courts out-
side the settled framework for determining arbitrability. This Court
has never held that the presumption overrides the principle that a court
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may submit to arbitration “only those disputes . . . the parties have
agreed to submit,” First Options, supra, at 943, nor that courts may
use policy considerations as a substitute for party agreement, see, e. g.,
AT&T Technologies, supra, at 648—651. The presumption should be ap-
plied only where it reflects, and derives its legitimacy from, a judicial
conclusion (absent a provision validly committing the issue to an arbitra-
tor) that arbitration of a particular dispute is what the parties intended
because their express agreement to arbitrate was validly formed, is le-
gally enforceable, and is best construed to encompass the dispute. See,
e. g., First Options, supra, at 944-945. This simple framework compels
reversal of the Ninth Circuit’s judgment because it requires judicial res-
olution of two related questions central to Local’s arbitration demand:
when the CBA was formed, and whether its arbitration clause covers
the matters Local wishes to arbitrate. Pp. 297-303.

(c) The parties characterize their ratification-date dispute as a for-
mation dispute because a union vote ratifying the CBA’s terms was nec-
essary to form the contract. For purposes of determining arbitrability,
when a contract is formed can be as critical as whether it was formed.
That is so where, as here, an agreement’s ratification date determines
its formation date, and thus determines whether its provisions were
enforceable during the period relevant to the parties’ dispute. This
formation-date question requires judicial resolution here because it re-
lates to Local’s arbitration demand in a way that required the District
Court to determine the CBA’s ratification date in order to decide
whether the parties consented to arbitrate the matters the demand cov-
ered. The CBA requires arbitration only of disputes that “arise under”
the agreement. The parties’ ratification-date dispute does not clearly
fit that description. But the Ninth Circuit credited Local’s argument
that the ratification-date dispute should be presumed arbitrable because
it relates to a dispute (the no-strike dispute) that does clearly “arise
under” the CBA. The Ninth Circuit overlooked the fact that this the-
ory of the ratification-date dispute’s arbitrability fails if, as Local as-
serts, the new CBA was not formed until August 22, because in that
case there was no CBA for the July no-strike dispute to “arise under.”
Local attempts to address this flaw in the Circuit’s reasoning by arguing
that a December 2004 document the parties executed rendered the new
CBA effective as of May 1, 2004, the date the prior CBA expired. The
Court of Appeals did not rule on this claim, and this Court need not do
so either because it was not raised in Local’s brief in opposition to the
certiorari petition. Pp. 303-306.

(d) Another reason to reverse the Court of Appeals’ judgment is
that the ratification-date dispute, whether labeled a formation dispute
or not, falls outside the arbitration clause’s scope on grounds the pre-
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sumption favoring arbitration cannot cure. CBA §20 provides, inter
alia, that “[a]ll disputes arising under this agreement shall be resolved
in accordance with the [Grievance] procedure,” which includes arbitra-
tion. The parties’ ratification-date dispute cannot properly be said to
fall within this provision’s scope for at least two reasons. First, the
question whether the CBA was validly ratified on July 2, 2004—a ques-
tion concerning the CBA’s very existence—cannot fairly be said to “arise
under” the CBA. Second, even if the “arising under” language could
in isolation be construed to cover this dispute, §20’s remaining provi-
sions all but foreclose such a reading by describing that section’s arbitra-
tion requirement as applicable to labor disagreements that are ad-
dressed in the CBA and are subject to its requirement of mandatory
mediation. The Ninth Circuit’s contrary conclusion finds no support in
§20’s text. That court’s only effort to grapple with that text misses the
point by focusing on whether Granite Rock’s claim to enforce the CBA’s
no-strike provisions could be characterized as “arising under” the
agreement, which is not the dispositive issue here. Pp. 307-308.

(e) Local’s remaining argument in support of the Court of Appeals’
judgment—that Granite Rock “implicitly” consented to arbitration
when it sued to enforce the CBA’s no-strike and arbitrable grievance
provisions—is similarly unavailing. Although it sought an injunction
against the strike so the parties could arbitrate the labor grievance giv-
ing rise to it, Granite Rock’s decision to sue does not establish an agree-
ment, “implicit” or otherwise, to arbitrate an issue (the CBA’s formation
date) that the company did not raise and has always rightly character-
ized as beyond the arbitration clause’s scope. Pp. 308-309.

2. The Ninth Circuit did not err in declining to recognize a new fed-
eral common-law cause of action under LMRA §301(a) for IBT’s alleged
tortious interference with the CBA. Though virtually all other Cir-
cuits have rejected such claims, Granite Rock argues that doing so in
this case is inconsistent with federal labor law’s goal of promoting indus-
trial peace and economic stability through judicial enforcement of CBAs,
and with this Court’s precedents holding that a federal common law of
labor contracts is necessary to further this goal, see, e. g., Textile Work-
ers V. Lincoln Mills of Ala., 353 U.S. 448, 451. The company says
the remedy it seeks is necessary because other potential avenues for
deterrence and redress, such as state-law tort claims, unfair labor prac-
tices claims before the National Labor Relations Board (NLRB), and
federal common-law breach-of-contract claims, are either unavailable or
insufficient. But Granite Rock has not yet exhausted all of these ave-
nues for relief, so this case does not provide an opportunity to judge
their efficacy. Accordingly, it would be premature to recognize the
cause of action Granite Rock seeks, even assuming §301(a) authorizes
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this Court to do so. That is particularly true here because the
complained-of course of conduct has already prompted judgments favor-
able to Granite Rock from the jury below and from the NLRB in sepa-
rate proceedings concerning the union’s attempts to delay the new
CBA’s ratification. Those proceedings, and others to be conducted on
remand, buttress the conclusion that Granite Rock’s assumptions about
the adequacy of other avenues of relief are questionable, and that the
Court of Appeals did not err in declining to recognize the new federal
tort Granite Rock requests. Pp. 309-313.

546 F. 3d 1169, reversed in part, affirmed in part, and remanded.

THOMAS, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and SCALIA, KENNEDY, GINSBURG, BREYER, and ALITO, JJ., joined, and in
which STEVENS and SOTOMAYOR, JJ., joined as to Part III. SOTOMAYOR,
J., filed an opinion concurring in part and dissenting in part, in which
STEVENS, J., joined, post, p. 314.

Garry G. Mathiason argued the cause for petitioner.
With him on the briefs were Alan S. Levins, Adam J. Peters,
Rachelle L. Wills, Sofija Anderson, and Arthur R. Miller.

Robert Bonsall argued the cause for respondent Team-
sters Local 287. With him on the brief were Duane B. Bee-
son and David Rosenfeld. Peter D. Nussbaum argued the
cause for respondent International Brotherhood of Team-
sters. With him on the brief were Stephen P. Berzon and
Peder J. V. Thoreen.*

JUSTICE THOMAS delivered the opinion of the Court.

This case involves an employer’s claims against a local
union and the union’s international parent for economic dam-

*Briefs of amici curiae urging reversal were filed for the Center on
National Labor Policy, Inc., et al. by Michael E. Avakian and Quentin
Riegel; and for the Chamber of Commerce of the United States of America
by Andrew J. Pincus, Evan M. Tager, Robin S. Conrad, Shane Brennan
Kawka, and Amar D. Sarwal.

Lynn K. Rhinehart, James B. Coppess, and Laurence Gold filed a brief
for the American Federation of Labor and Congress of Industrial Organi-
zations as amicus curiae urging affirmance.

William Bevan I11, David J. Bird, and Michael E. Kennedy filed a brief
for the Associated General Contractors of America, Inc., as amicus curiae.
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ages arising out of a 2004 strike. The claims turn in part on
whether a collective-bargaining agreement (CBA) containing
a no-strike provision was validly formed during the strike
period. The employer contends that it was, while the
unions contend that it was not. Because the CBA contains
an arbitration clause, we first address whether the parties’
dispute over the CBA’s ratification date was a matter for the
District Court or an arbitrator to resolve. We conclude that
it was a matter for judicial resolution. Next, we address
whether the Court of Appeals erred in declining the employ-
er’s request to recognize a new federal cause of action under
§301(a) of the Labor Management Relations Act, 1947
(LMRA), 61 Stat. 156, 29 U. S. C. §185(a), for the interna-
tional union’s alleged tortious interference with the CBA.
The Court of Appeals did not err in declining this request.

I

Petitioner Granite Rock Company is a concrete and build-
ing materials company that has operated in California since
1900. Granite Rock employs approximately 800 employees
under different labor contracts with several unions, includ-
ing respondent International Brotherhood of Teamsters,
Local 287 (Local). Granite Rock and Local were parties to
a 1999 CBA that expired in April 2004. The parties’ at-
tempt to negotiate a new CBA hit an impasse and, on
June 9, 2004, Local members initiated a strike in support of
their contract demands.!

The strike continued until July 2, 2004, when the parties
reached agreement on the terms of a new CBA. The CBA

!In deciding the arbitration question in this case we rely upon the terms
of the CBA and the facts in the District Court record. In reviewing the
judgment affirming dismissal of Granite Rock’s tort claims against re-
spondent International Brotherhood of Teamsters (IBT) for failure to state
a claim, we rely on the facts alleged in Granite Rock’s Third Amended
Complaint. See, e. g., H. J. Inc. v. Northwestern Bell Telephone Co., 492
U. S. 229, 250 (1989).
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contained a no-strike clause but did not directly address
union members’ liability for any strike-related damages
Granite Rock may have incurred before the new CBA was
negotiated but after the prior CBA had expired. At the end
of the negotiating session on the new CBA, Local’s business
representative, George Netto, approached Granite Rock
about executing a separate “back-to-work” agreement that
would, among other things, hold union members harmless for
damages incurred during the June 2004 strike. Netto did
not make execution of such an agreement a condition of Lo-
cal’s ratification of the CBA, or of Local’s decision to cease
picketing. Thus, Local did not have a back-to-work or hold-
harmless agreement in place when it voted to ratify the CBA
on July 2, 2004.

Respondent IBT, which had advised Local throughout the
CBA negotiations and whose leadership and members sup-
ported the June strike, opposed Local’s decision to return to
work without a back-to-work agreement shielding both Local
and IBT members from liability for strike-related damages.
In an effort to secure such an agreement, IBT instructed
Local’s members not to honor their agreement to return to
work on July 5, and instructed Local’s leaders to continue
the work stoppage until Granite Rock agreed to hold Local
and IBT members free from liability for the June strike.
Netto demanded such an agreement on July 6, but Granite
Rock refused the request and informed Local that the com-
pany would view any continued strike activity as a violation
of the new CBA’s no-strike clause. IBT and Local re-
sponded by announcing a companywide strike that involved
numerous facilities and hundreds of workers, including mem-
bers of IBT locals besides Local 287.

According to Granite Rock, IBT not only instigated this
strike; it supported and directed it. IBT provided pay and
benefits to union members who refused to return to work,
directed Local’s negotiations with Granite Rock, supported
Local financially during the strike period with a $1.2 million
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loan, and represented to Granite Rock that IBT had unilat-
eral authority to end the work stoppage in exchange for a
hold-harmless agreement covering IBT members within and
outside Local’s bargaining unit.

On July 9, 2004, Granite Rock sued IBT and Local in the
District Court, seeking an injunction against the ongoing
strike and strike-related damages. Granite Rock’s com-
plaint, originally and as amended, invoked federal jurisdic-
tion under LMRA §301(a), alleged that the July 6 strike vio-
lated Local’s obligations under the CBA’s no-strike provision,
and asked the District Court to enjoin the strike because the
hold-harmless dispute giving rise to the strike was an
arbitrable grievance. See Boys Markets, Inc. v. Retail
Clerks, 398 U. S. 235, 237-238, 253-254 (1970) (holding that
federal courts may enjoin a strike where a CBA contem-
plates arbitration of the dispute that occasions the strike).
The unions conceded that LMRA §301(a) gave the District
Court jurisdiction over the suit but opposed Granite Rock’s
complaint, asserting that the CBA was not validly ratified on
July 2 (or at any other time relevant to the July 2004 strike)
and, thus, its no-strike clause did not provide a basis for
Granite Rock’s claims challenging the strike.

The District Court initially denied Granite Rock’s request
to enforce the CBA’s no-strike provision because Granite
Rock was unable to produce evidence that the CBA was rati-
fied on July 2. App. 203-213. Shortly after the District
Court ruled, however, a Local member testified that Netto
had put the new CBA to a ratification vote on July 2, and
that the voting Local members unanimously approved the
agreement. Based on this statement and supporting testi-
mony from 12 other employees, Granite Rock moved for a
new trial on its injunction and damages claims.

On August 22, while that motion was pending, Local con-
ducted a second successful “ratification” vote on the CBA,
and on September 13, the day the District Court was sched-
uled to hear Granite Rock’s motion, the unions called off


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 561 U. S. 287 (2010) 295

Opinion of the Court

their strike. Although their return to work mooted Granite
Rock’s request for an injunction, the District Court pro-
ceeded with the hearing and granted Granite Rock a new
trial on its damages claims. The parties proceeded with dis-
covery, and Granite Rock amended its complaint, which al-
ready alleged federal? claims for breach of the CBA against
both Local and IBT, to add federal inducement of breach and
interference with contract (hereinafter tortious interference)
claims against IBT.

IBT and Local both moved to dismiss. Among other
things, IBT argued that Granite Rock could not plead a fed-
eral tort claim under § 301(a) because that provision supports
a federal cause of action only for breach of contract. The
District Court agreed and dismissed Granite Rock’s tortious
interference claims. The District Court did not, however,
grant Local’s separate motion to send the parties’ dispute
over the CBA’s ratification date to arbitration.? The Dis-
trict Court held that whether the CBA was ratified on July
2 or August 22 was an issue for the court to decide, and
submitted the question to a jury. The jury reached a unani-
mous verdict that Local ratified the CBA on July 2, 2004.
The District Court entered the verdict and ordered the par-
ties to proceed with arbitration on Granite Rock’s breach-of-
contract claims for strike-related damages.

The Court of Appeals for the Ninth Circuit affirmed in
part and reversed in part. See 546 F. 3d 1169 (2008). The
Court of Appeals affirmed the District Court’s dismissal of
Granite Rock’s tortious interference claims against IBT.
See id., at 1170-1175. But it disagreed with the District

2This Court has recognized a federal common-law claim for breach of a
CBA under LMRA §301(a). See, e. g., Textile Workers v. Lincoln Mills
of Ala., 353 U. S. 448, 456 (1957).

3The CBA’s ratification date is important to Granite Rock’s underlying
suit for strike damages. If the District Court correctly concluded that
the CBA was ratified on July 2, Granite Rock could argue on remand that
the July work stoppage violated the CBA’s no-strike clause.
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Court’s determination that the date of the CBA’s ratification
was a matter for judicial resolution. See id., at 1176-1178.
The Court of Appeals reasoned that the parties’ dispute over
this issue was governed by the CBA’s arbitration clause be-
cause the clause clearly covered the related strike claims,
the “national policy favoring arbitration” required that any
ambiguity about the scope of the parties’ arbitration clause
be resolved in favor of arbitrability, and, in any event,
Granite Rock had “implicitly” consented to arbitrate the
ratification-date dispute “by suing under the contract.” Id.,
at 1178 (internal quotation marks omitted). We granted
certiorari. 557 U. S. 933 (2009).

II

It is well settled in both commercial and labor cases that
whether parties have agreed to “submi[t] a particular dispute
to arbitration” is typically an “‘issue for judicial determina-
tion.”” Howsam v. Dean Witter Reynolds, Inc., 537 U. S.
79, 83 (2002) (quoting AT&T Technologies, Inc. v. Communi-
cations Workers, 475 U. S. 643, 649 (1986)); see John Wiley &
Sons, Inc. v. Livingston, 376 U. S. 543, 546-547 (1964). It is
similarly well settled that where the dispute at issue con-
cerns contract formation, the dispute is generally for courts
to decide. See, e. g., First Options of Chicago, Inc. v. Kap-
lan, 514 U. S. 938, 944 (1995) (“When deciding whether the
parties agreed to arbitrate a certain matter . . . courts gener-
ally . . . should apply ordinary . . . principles that govern
the formation of contracts”); AT&T Technologies, supra, at
648-649 (explaining the settled rule in labor cases that “‘ar-
bitration is a matter of contract’” and “arbitrators derive
their authority to resolve disputes only because the parties
have agreed in advance to submit such grievances to ar-
bitration”); Buckeye Check Cashing, Inc. v. Cardegna, 546
U.S. 440, 444, n. 1 (2006) (distinguishing treatment of the
generally nonarbitral question whether an arbitration agree-
ment was “ever concluded” from the question whether a
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contract containing an arbitration clause was illegal when
formed, which question we held to be arbitrable in certain
circumstances).

These principles would neatly dispose of this case if the
formation dispute here were typical. But it is not. It is
based on when (not whether) the CBA that contains the par-
ties’ arbitration clause was ratified and thereby formed.*
And at the time the District Court considered Local’s de-
mand to send this issue to an arbitrator, Granite Rock, the
party resisting arbitration, conceded both the formation and
the validity of the CBA’s arbitration clause.

These unusual facts require us to reemphasize the proper
framework for deciding when disputes are arbitrable under
our precedents. Under that framework, a court may order
arbitration of a particular dispute only where the court is
satisfied that the parties agreed to arbitrate that dispute.
See First Options, supra, at 943; AT&T Technologies, supra,
at 648-649. To satisfy itself that such agreement exists, the
court must resolve any issue that calls into question the
formation or applicability of the specific arbitration clause
that a party seeks to have the court enforce. See, e.g.,
Rent-A-Center, West, Inc. v. Jackson, ante, at 68-70. Where
there is no provision validly committing them to an arbitra-
tor, see ante, at 71, these issues typically concern the scope
of the arbitration clause and its enforceability. In addition,
these issues always include whether the clause was agreed
to, and may include when that agreement was formed.

A

The parties agree that it was proper for the District Court
to decide whether their ratification dispute was arbitrable.®

4 Although a union ratification vote is not always required for the provi-
sions in a CBA to be considered validly formed, the parties agree that
ratification was such a predicate here. See App. 349-351.

5Because neither party argues that the arbitrator should decide this
question, there is no need to apply the rule requiring “ ‘clear and unmistak-
able’” evidence of an agreement to arbitrate arbitrability. First Options
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They disagree about whether the District Court answered
the question correctly. Local contends that the District
Court erred in holding that the CBA’s ratification date was
an issue for the court to decide. The Court of Appeals
agreed, holding that the District Court’s refusal to send that
dispute to arbitration violated two principles of arbitrability
set forth in our precedents. See 546 F. 3d, at 1177-1178.
The first principle is that where, as here, parties concede
that they have agreed to arbitrate some matters pursuant to
an arbitration clause, the “law’s permissive policies in re-
spect to arbitration” counsel that “‘any doubts concerning
the scope of arbitral issues should be resolved in favor of
arbitration.”” First Options, supra, at 945 (quoting Mitsu-
bishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473
U. S. 614, 626 (1985)); see 546 F. 3d, at 1177, n. 4, 1178 (citing
this principle and the “national policy favoring arbitration”
in concluding that arbitration clauses “are to be construed
very broadly” (internal quotation marks omitted)). The sec-
ond principle the Court of Appeals invoked is that this pre-
sumption of arbitrability applies even to disputes about the
enforceability of the entire contract containing the arbitra-
tion clause, because at least in cases governed by the Federal
Arbitration Act (FAA), 9 U.S.C. §1 et seq.,5 courts must

of Chicago, Inc. v. Kaplan, 514 U. S. 938, 944 (1995) (quoting AT&T Tech-
nologies, Inc. v. Communications Workers, 475 U. S. 643, 649 (1986); alter-
ations omitted).

5We, like the Court of Appeals, discuss precedents applying the FAA
because they employ the same rules of arbitrability that govern labor
cases. See, e. ¢, id., at 650. Indeed, the rule that arbitration is strictly
a matter of consent—and thus that courts must typically decide any ques-
tions concerning the formation or scope of an arbitration agreement before
ordering parties to comply with it—is the cornerstone of the framework
the Court announced in the Steelworkers Trilogy for deciding arbitrability
disputes in LMRA cases. See Steelworkers v. American Mfg. Co., 363
U. S. 564, 567-568 (1960); Steelworkers v. Warrior & Gulf Nav. Co., 363
U. 8. 574, 582 (1960); Steelworkers v. Enterprise Wheel & Car Corp., 363
U. S. 593, 597 (1960).
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treat the arbitration clause as severable from the contract in
which it appears, and thus apply the clause to all disputes
within its scope “‘[ulnless the [validity] challenge is to the
arbitration clause itself’” or the party “disputes the forma-
tion of [the] contract,” 546 F. 3d, at 1176 (quoting Buckeye,
546 U. S., at 445-446); 546 F. 3d, at 1177, and n. 4 (explaining
that it would treat the parties’ arbitration clause as enforce-
able with respect to the ratification-date dispute because no
party argued that the “clause is invalid in any way”).

Local contends that our precedents, particularly those
applying the “‘federal policy favoring arbitration of labor
disputes,”” permit no other result. Brief for Respondent
Local, p. 15 (quoting Gateway Coal Co. v. Mine Workers, 414
U.S. 368, 377 (1974)); see Brief for Respondent Local, at
10-13, 16-25. Local, like the Court of Appeals, overreads
our precedents. The language and holdings on which Local
and the Court of Appeals rely cannot be divorced from the
first principle that underscores all of our arbitration deci-
sions: Arbitration is strictly “a matter of consent,” Volt In-
formation Sciences, Inc. v. Board of Trustees of Leland
Stanford Junior Univ., 489 U. S. 468, 479 (1989), and thus “is
a way to resolve those disputes—but only those disputes—
that the parties have agreed to submit to arbitration,” First
Options, 514 U. S., at 943 (emphasis added).” Applying this
principle, our precedents hold that courts should order arbi-
tration of a dispute only where the court is satisfied that
neither the formation of the parties’ arbitration agreement
nor (absent a valid provision specifically committing such
disputes to an arbitrator) its enforceability or applicability
to the dispute is in issue. Ibid. Where a party contests

“See also Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U. S. 52,
57 (1995); Dean Witter Reynolds Inc. v. Byrd, 470 U.S. 213, 219-220
(1985); Scherk v. Alberto-Culver Co., 417 U. S. 506, 511 (1974); AT&T Tech-
nologies, supra, at 648; Warrior & Gulf, supra, at 582; United States v.
Moorman, 338 U. S. 457, 462 (1950).
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either or both matters, “the court” must resolve the dis-
agreement. Ibid.

Local nonetheless interprets some of our opinions to de-
part from this framework and to require arbitration of cer-
tain disputes, particularly labor disputes, based on policy
grounds even where evidence of the parties’ agreement to
arbitrate the dispute in question is lacking. See Brief for
Respondent Local, at 16 (citing cases emphasizing the policy
favoring arbitration generally and the “impressive policy
considerations favoring arbitration” in LMRA cases (inter-
nal quotation marks omitted)). That is not a fair reading of
the opinions, all of which compelled arbitration of a dis-
pute only after the Court was persuaded that the parties’
arbitration agreement was validly formed and that it covered
the dispute in question and was legally enforceable. See,
e. g., First Options, supra, at 944-945. That Buckeye and
some of our cases applying a presumption of arbitrability to
certain disputes do not discuss each of these requirements
merely reflects the fact that in those cases some of the re-
quirements were so obviously satisfied that no discussion
was needed.

In Buckeye, the formation of the parties’ arbitration agree-
ment was not at issue because the parties agreed that they
had “concluded” an agreement to arbitrate and memorialized
it as an arbitration clause in their loan contract. 546 U. S.,
at 444, n. 1. The arbitration clause’s scope was also not at
issue, because the provision expressly applied to “‘[alny
claim, dispute, or controversy . . . arising from or relating to
. . . the validity, enforceability, or scope of this Arbitration
Provision or the entire Agreement.”” Id., at 442. The par-
ties resisting arbitration (customers who agreed to the broad
arbitration clause as a condition of using Buckeye’s loan serv-
ice) claimed only that a usurious interest provision in the
loan agreement invalidated the entire contract, including the
arbitration clause, and thus precluded the Court from relying
on the clause as evidence of the parties’ consent to arbitrate
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matters within its scope. See id., at 443. In rejecting this
argument, we simply applied the requirement in §2 of the
FAA that courts treat an arbitration clause as severable
from the contract in which it appears and enforce it ac-
cording to its terms unless the party resisting arbitration
specifically challenges the enforceability of the arbitration
clause itself, see id., at 443-445 (citing 9 U. S. C. §2; South-
land Corp. v. Keating, 465 U. S. 1, 4-5 (1984); Prima Paint
Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 402—
404 (1967)), or claims that the agreement to arbitrate was
“[In]ever concluded,” 546 U. S., at 444, n. 1; see also Rent-A-
Center, ante, at 70-71, and n. 2.

Our cases invoking the federal “policy favoring arbitra-
tion” of commercial and labor disputes apply the same frame-
work. They recognize that, except where “the parties
clearly and unmistakably provide otherwise,” AT&T Tech-
nologies, 475 U. S., at 649, it is “the court’s duty to inter-
pret the agreement and to determine whether the parties
intended to arbitrate grievances concerning” a particular
matter, id., at 651. They then discharge this duty by:
(1) applying the presumption of arbitrability only where a
validly formed and enforceable arbitration agreement is am-
biguous about whether it covers the dispute at hand; and
(2) adhering to the presumption and ordering arbitration
only where the presumption is not rebutted. See id., at 6561-
652; Prima Paint Corp., supra, at 396-398; Gateway Coal,
supra, at 374-377; Drake Bakeries Inc. v. Bakery Workers,
370 U. S. 254, 256-257 (1962); Atkinson v. Sinclair Refining
Co., 370 U. S. 238, 241-242 (1962); Steelworkers v. Warrior &
Gulf Nav. Co., 363 U. S. 574, 576 (1960).

8That our labor arbitration precedents apply this rule is hardly surpris-
ing. As noted above, see n. 6, supra, the rule is the foundation for the
arbitrability framework this Court announced in the Steelworkers Trilogy.
Local’s assertion that Warrior & Gulf suggests otherwise is misplaced.
Although Warrior & Gulf contains language that might in isolation be
misconstrued as establishing a presumption that labor disputes are arbi-
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Local is thus wrong to suggest that the presumption of
arbitrability we sometimes apply takes courts outside our
settled framework for deciding arbitrability. The presump-
tion simply assists in resolving arbitrability disputes within
that framework. Confining the presumption to this role re-
flects its foundation in “the federal policy favoring arbi-
tration.” As we have explained, this “policy” is merely an
acknowledgment of the FAA’s commitment to “overrule the
judiciary’s longstanding refusal to enforce agreements to ar-
bitrate and to place such agreements upon the same footing
as other contracts.” Volt, 489 U. S., at 478 (internal quo-
tation marks and citation omitted). Accordingly, we have
never held that this policy overrides the principle that a
court may submit to arbitration “only those disputes . . . that
the parties have agreed to submit.” First Options, 514
U.S., at 943; see also Mastrobuono v. Shearson Lehman
Hutton, Inc., 514 U. S. 52, 57 (1995) (“[T]he FAA’s proarbi-
tration policy does not operate without regard to the wishes
of the contracting parties”); AT&T Technologies, 475 U. S.,

trable whenever they are not expressly excluded from an arbitration
clause, 363 U. S., at 578-582, the opinion elsewhere emphasizes that even
in LMRA cases, “courts” must construe arbitration clauses because
“a party cannot be required to submit to arbitration any dispute which he
has not agreed so to submit,” id., at 582 (applying this rule and finding
the dispute at issue arbitrable only after determining that the parties’
arbitration clause could be construed under standard principles of contract
interpretation to cover it).

Our use of the same rules in FAA cases is also unsurprising. The rules
are suggested by the statute itself. Section 2 of the FAA requires courts
to enforce valid and enforceable arbitration agreements according to their
terms. And §4 provides in pertinent part that where a party invokes the
jurisdiction of a federal court over a matter that the court could adjudicate
but for the presence of an arbitration clause, “[t]he court shall hear the
parties” and “direc[t] the parties to proceed to arbitration in accordance
with the terms of the agreement” except “[i]f the making of the arbitration
agreement or the failure, neglect, or refusal to perform the same be in
issue,” in which case “the court shall proceed summarily to the trial
thereof.” 9 U.S. C. §4.
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at 650-651 (applying the same rule to the “presumption of
arbitrability for labor disputes”). Nor have we held that
courts may use policy considerations as a substitute for party
agreement. See, e. ¢g., id., at 648-651; Volt, supra, at 478.
We have applied the presumption favoring arbitration, in
FAA and in labor cases, only where it reflects, and derives
its legitimacy from, a judicial conclusion that arbitration of a
particular dispute is what the parties intended because their
express agreement to arbitrate was validly formed and (ab-
sent a provision clearly and validly committing such issues
to an arbitrator) is legally enforceable and best construed to
encompass the dispute. See First Options, supra, at 944—
945 (citing Mitsubishi, 473 U. S., at 626); Howsam, 537 U. S.,
at 83-84; AT&T Technologies, supra, at 650 (citing War-
rior & Gulf, supra, at 582-583); Drake Bakeries, supra, at
259-260. This simple framework compels reversal of the
Court of Appeals’ judgment because it requires judicial reso-
lution of two questions central to Local’s arbitration demand:
when the CBA was formed, and whether its arbitration
clause covers the matters Local wishes to arbitrate.

B

We begin by addressing the grounds on which the Court
of Appeals reversed the District Court’s decision to decide
the parties’ ratification-date dispute, which the parties char-
acterize as a formation dispute because a union vote ratify-
ing the CBA’s terms was necessary to form the contract.
See App. 351.2 For purposes of determining arbitrability,

9The parties’ dispute about the CBA’s ratification date presents a forma-
tion question in the sense above, and is therefore not on all fours with, for
example, the formation disputes we referenced in Buckeye Check Cashing,
Inc. v. Cardegna, 546 U. S. 440, 444, n. 1 (2006), which concerned whether,
not when, an agreement to arbitrate was “concluded.” That said, the
manner in which the CBA’s ratification date relates to Local’s arbitration
demand makes the ratification-date dispute in this case one that requires
judicial resolution. See infra, at 304-309.
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when a contract is formed can be as critical as whether it
was formed. That is the case where, as here, the date on
which an agreement was ratified determines the date the
agreement was formed, and thus determines whether the
agreement’s provisions were enforceable during the period
relevant to the parties’ dispute.’®

This formation-date question requires judicial resolution
here because it relates to Local’s arbitration demand in such
a way that the District Court was required to decide the
CBA'’s ratification date in order to determine whether the
parties consented to arbitrate the matters covered by the
demand.!! The parties agree that the CBA’s arbitration
clause pertains only to disputes that “arise under” the agree-
ment. Accordingly, to hold the parties’ ratification-date dis-
pute arbitrable, the Court of Appeals had to decide whether
that dispute could be characterized as “arising under” the
CBA. In answering this question in the affirmative, both
Local and the Court of Appeals tied the arbitrability of the
ratification-date issue—which Local raised as a defense to
Granite Rock’s strike claims—to the arbitrability of the
strike claims themselves. See id., at 347. They did so be-
cause the CBA’s arbitration clause, which pertains only to
disputes “arising under” the CBA and thus presupposes the

19 Qur conclusions about the significance of the CBA’s ratification date to
the specific arbitrability question before us do not disturb the general rule
that parties may agree to arbitrate past disputes or future disputes based
on past events.

1Tn reaching this conclusion we need not, and do not, decide whether
every dispute over a CBA’s ratification date would require judicial resolu-
tion. We recognize that ratification disputes in labor cases may often
qualify as “formation disputes” for contract law purposes because contract
law defines formation as acceptance of an offer on specified terms, and in
many labor cases ratification of a CBA is necessary to satisfy this forma-
tion requirement. See App. 349-351. But it is not the mere labeling of
a dispute for contract law purposes that determines whether an issue is
arbitrable. The test for arbitrability remains whether the parties con-
sented to arbitrate the dispute in question.
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CBA’s existence, would seem plainly to cover a dispute that
“arises under” a specific substantive provision of the CBA,
but does not so obviously cover disputes about the CBA’s
own formation. Accordingly, the Court of Appeals relied
upon the ratification dispute’s relationship to Granite Rock’s
claim that Local breached the CBA’s no-strike clause (a claim
the Court of Appeals viewed as clearly “arising under” the
CBA) to conclude that “the arbitration clause is certainly
‘susceptible of an interpretation’ that covers” Local’s
formation-date defense. 546 F. 3d, at 1177, n. 4.

The Court of Appeals overlooked the fact that this theory
of the ratification dispute’s arbitrability fails if the CBA was
not formed at the time the unions engaged in the acts that
gave rise to Granite Rock’s strike claims. The unions began
their strike on July 6, 2004, and Granite Rock filed its suit
on July 9. If, as Local asserts, the CBA containing the par-
ties’ arbitration clause was not ratified, and thus not formed,
until August 22, there was no CBA for the July no-strike
dispute to “arise under,” and thus no valid basis for the
Court of Appeals’ conclusion that Granite Rock’s July 9
claims arose under the CBA and were thus arbitrable along
with, by extension, Local’s formation-date defense to those
claims.'? See ibid. For the foregoing reasons, resolution of
the parties’ dispute about whether the CBA was ratified in
July or August was central to deciding Local’s arbitration
demand. Accordingly, the Court of Appeals erred in holding
that it was not necessary for the District Court to determine
the CBA’s ratification date in order to decide whether the
parties agreed to arbitrate Granite Rock’s no-strike claim
or the ratification-date dispute Local raised as a defense to
that claim.

Local seeks to address this flaw in the Court of Appeals’
decision by arguing that in December 2004 the parties exe-

2This analysis pertains only to the Court of Appeals’ decision, which
did not engage the 11th-hour retroactivity argument Local raised in its
merits brief in this Court, and that we address below.
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cuted a document that rendered the CBA effective as of
May 1, 2004 (the date the prior CBA expired), and that
this effective-date language rendered the CBA’s arbitration
clause (but not its no-strike clause) applicable to the July
strike period notwithstanding Local’s view that the agree-
ment was ratified in August (which ratification date Local
continues to argue controls the period during which the no-
strike clause applies). See Brief for Respondent Local, at
26-27; Tr. of Oral Arg. 32, 37-39. The Court of Appeals did
not rule on the merits of this claim (¢. e., it did not decide
whether the CBA’s effective-date language indeed renders
some or all of the agreement’s provisions retroactively appli-
cable to May 2004), and we need not do so either. Even
accepting Local’s assertion that it raised this retroactivity
argument in the District Court, see Brief for Respondent
Local, at 26, Local did not raise this argument in the Court
of Appeals. Nor, more importantly, did Local’s brief in op-
position to Granite Rock’s petition for certiorari raise the
argument as an alternative ground on which this Court could
or should affirm the Court of Appeals’ judgment finding the
ratification-date dispute arbitrable for the reasons discussed
above. Accordingly, the argument is properly “deemed
waived.” This Court’s Rule 15.2; Carcieri v. Salazar, 555
U. S. 379, 396 (2009).14

18This claim is questionable because Local’s February 2005 references to
the agreement “now in effect” are not obviously equivalent to the express
retroactivity argument Local asserts in its merits brief in this Court. See
Brief for Respondent Local, at 26-27.

14 JUSTICE SOTOMAYOR’s conclusion that we should nonetheless excuse
Local’s waiver and consider the retroactivity argument, see post, at 318-
319 (opinion concurring in part and dissenting in part), is flawed. This
Court’s Rule 15.2 reflects the fact that our adversarial system assigns both
sides responsibility for framing the issues in a case. The importance of
enforcing the Rule is evident in cases where, as here, excusing a party’s
noncompliance with it would require this Court to decide, in the first in-
stance, a question whose resolution could affect this and other cases in a
manner that the district court and court of appeals did not have an oppor-
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C

Although the foregoing is sufficient to reverse the Court
of Appeals’ judgment, there is an additional reason to do so:
The dispute here, whether labeled a formation dispute or not,
falls outside the scope of the parties’ arbitration clause on
grounds the presumption favoring arbitration cannot cure.
Section 20 of the CBA provides in relevant part that “[a]ll
disputes arising under this agreement shall be resolved in
accordance with the [Grievance] procedure,” which includes
arbitration. App. 434 (emphasis added); see also id., at 434—
437. The parties’ ratification-date dispute cannot properly
be characterized as falling within the (relatively narrow, cf.,
e. 9., Drake Bakeries Inc., 370 U. S., at 256-257) scope of this
provision for at least two reasons. First, we do not think
the question whether the CBA was validly ratified on July 2,
2004—a question that concerns the CBA’s very existence—
can fairly be said to “arise under” the CBA. Second, even
if the “arising under” language could in isolation be con-
strued to cover this dispute, §20’s remaining provisions all
but foreclose such a reading by describing that section’s ar-
bitration requirement as applicable to labor disagreements
that are addressed in the CBA and are subject to its re-
quirement of mandatory mediation. See App. 434-437 (re-
quiring arbitration of disputes “arising under” the CBA, but
only after the union and employer have exhausted manda-
tory mediation, and limiting any arbitration decision under
this provision to those “within the scope and terms of
this agreement and . . . specifically limited to the matter
submitted”).

The Court of Appeals’ contrary conclusion does not find
support in the text of §20. The Court of Appeals’ only ef-
fort to grapple with that text misses the point because it
focuses on whether Granite Rock’s claim to enforce the

tunity to consider, and that the parties’ arguments before this Court may
not fully address.
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CBA’s no-strike provisions could be characterized as “arising
under” the agreement. See 546 F. 3d, at 1177, n. 4. Even
assuming that claim can be characterized as “arising under”
the CBA, it is not the issue here. The issue is whether the
formation-date defense that Local raised in response to
Granite Rock’s no-strike suit can be characterized as “arising
under” the CBA. It cannot for the reasons we have ex-
plained, namely, the CBA provision requiring arbitration of
disputes “arising under” the CBA is not fairly read to include
a dispute about when the CBA came into existence. The
Court of Appeals erred in failing to address this question
and holding instead that the arbitration clause is “susceptible
of an interpretation” that covers Local’s formation-date de-
fense to Granite Rock’s suit “[blecause Granite Rock is suing
‘under’ the alleged new CBA” and “[alrbitration clauses are
to be construed very broadly.” Ibid.; see also id., at 1178.

D

Local’s remaining argument in support of the Court of Ap-
peals’ judgment is similarly unavailing. Local reiterates the
Court of Appeals’ conclusion that Granite Rock “implicitly”
consented to arbitration when it sued to enforce the CBA’s
no-strike and arbitrable grievance provisions. See Brief for
Respondent Local, at 17-18. We do not agree that by seek-
ing an injunction against the strike so the parties could arbi-
trate the labor grievance that gave rise to it, Granite Rock
also consented to arbitrate the ratification- (formation-) date
dispute we address above. See 564 F. 3d, at 1178. It is of
course true that when Granite Rock sought that injunction
it viewed the CBA (and all of its provisions) as enforceable.
But Granite Rock’s decision to sue for compliance with the
CBA’s grievance procedures on strike-related matters does
not establish an agreement, “implicit” or otherwise, to arbi-
trate an issue (the CBA’s formation date) that Granite Rock
did not raise, and that Granite Rock has always (and rightly,
see Part II-C, supra) characterized as beyond the scope of
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the CBA’s arbitration clause. The mere fact that Local
raised the formation-date dispute as a defense to Granite
Rock’s suit does not make that dispute attributable to Gran-
ite Rock in the waiver or estoppel sense the Court of Appeals
suggested, see 546 F. 3d, at 1178, much less establish that
Granite Rock agreed to arbitrate it by suing to enforce the
CBA as to other matters. Accordingly, we hold that the
parties’ dispute over the CBA’s formation date was for the
District Court, not an arbitrator, to resolve, and remand for
proceedings consistent with that conclusion.

III

We turn now to the claims available on remand. The par-
ties agree that Granite Rock can bring a breach-of-contract
claim under LMRA §301(a) against Local as a CBA signa-
tory, and against IBT as Local’s agent or alter ego. See
Brief for Respondent IBT 10-13; Reply Brief for Petitioner
12-13, and n. 11.*> The question is whether Granite Rock
may also bring a federal tort claim under §301(a) for
IBT’s alleged interference with the CBA.® Brief for Peti-

15 Although the parties concede the general availability of such a claim
against IBT, they dispute whether Granite Rock abandoned its agency or
alter ego allegations in the course of this litigation. Compare Brief for
Respondent IBT 10 with Reply Brief for Petitioner 12-13, n. 11. Granite
Rock concedes that it has abandoned its claim that IBT acted as Local’s
undisclosed principal in orchestrating the ratification response to the
July 2, 2004, CBA. See Plaintiff Granite Rock’s Memorandum of Points
and Authorities in Opposition to Defendant IBT’s Motion To Dismiss in
No. 5:04—cv-02767-JW (ND Cal., Aug. 7, 2006), Doc. 178, pp. 6, 8 (herein-
after Points and Authorities). But Granite Rock insists that it preserved
its argument that Local served as IBT’s agent or alter ego when Local
denied ratification and engaged in unauthorized strike activity in July
2004. Nothing in the record before us unequivocally refutes this asser-
tion. See App. 306, 311-315, 318; Points and Authorities 6, n. 3. Accord-
ingly, nothing in this opinion forecloses the parties from litigating these
claims on remand.

6TBT argues that we should dismiss this question as improvidently
granted because Granite Rock abandoned its tortious interference claim
when it declared its intention to seek only contractual (as opposed to puni-
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tioner 32. The Court of Appeals joined virtually all other
Circuits in holding that it would not recognize such a claim
under §301(a).

Granite Rock asks us to reject this position as inconsistent
with federal labor law’s goal of promoting industrial peace
and economic stability through judicial enforcement of CBAs,
as well as with our precedents holding that a federal common
law of labor contracts is necessary to further this goal. See
1d., at 31; see also, e. g., Textile Workers v. Lincoln Mills of
Ala., 353 U. S. 448, 451 (1957). Explaining that IBT’s con-
duct in this case undermines the very core of the bargaining
relationship federal labor laws exist to protect, Granite Rock
argues that a federal common-law tort remedy for IBT’s con-
duct is necessary because other potential avenues for deter-
ring and redressing such conduct are either unavailable or
insufficient. See Brief for Petitioner 32-33; Reply Brief for
Petitioner 19-20. On the unavailable side of the ledger
Granite Rock lists state-law tort claims, some of which this
Court has held §301(a) pre-empts, as well as administrative
(unfair labor practices) claims, which Granite Rock says the
National Labor Relations Board (NLRB) cannot entertain
against international unions that (like IBT) are not part of
the certified local bargaining unit they allegedly control. On
the insufficient side of the ledger Granite Rock lists federal
common-law breach-of-contract claims, which Granite Rock
says are difficult to prove against non-CBA signatories like
IBT because international unions structure their relation-
ships with local unions in a way that makes agency or alter
ego difficult to establish. Based on these assessments,
Granite Rock suggests that this case presents us with the

tive) damages on the claim. See Brief for Respondent IBT 16. We reject
this argument, which confuses Granite Rock’s decision to forgo the pursuit
of punitive damages on its claim with a decision to abandon the claim
itself. The two are not synonymous, and IBT cites no authority for the
proposition that Granite Rock must allege more than economic damages
to state a claim on which relief could be granted.
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choice of either recognizing the federal common-law tort
claim Granite Rock seeks or sanctioning conduct inconsistent
with federal labor statutes and our own precedents. See
Brief for Petitioner 13-14.

We do not believe the choice is as stark as Granite Rock
implies. It is of course true that we have construed “[s]ec-
tion 301 [to] authoriz[e] federal courts to fashion a body of
federal law for the enforcement of collective bargaining
agreements.” Lewis v. Benedict Coal Corp., 361 U. S. 459,
470 (1960) (citing Lincoln Mills, supra). But we have also
emphasized that in developing this common law we “did not
envision any freewheeling inquiry into what the federal
courts might find to be the most desirable rule.” Howard
Johnson Co. v. Hotel Employees, 417 U. S. 249, 255 (1974).
The balance federal statutes strike between employer and
union relations in the collective-bargaining arena is carefully
calibrated, see, e. 9., NLRB v. Drivers, 362 U. S. 274, 289-290
(1960), and as the parties’ briefs illustrate, creating a federal
common-law tort cause of action would require a host of pol-
icy choices that could easily upset this balance, see Brief for
Respondent IBT 42-44; Reply Brief for Petitioner 22-25. It
is thus no surprise that virtually all Courts of Appeals have
held that federal courts’ authority to “create a federal com-
mon law of collective bargaining agreements under section
301” should be confined to “a common law of contracts, not a
source of independent rights, let alone tort rights; for section
301 is . . . a grant of jurisdiction only to enforce contracts.”
Brazinskt v. Amoco Petroleum Additives Co., 6 F. 3d 1176,
1180 (CA7 1993). We see no reason for a different result
here because it would be premature to recognize the federal
common-law tort Granite Rock requests in this case even
assuming that §301(a) authorizes us to do so.

In reaching this conclusion, we emphasize that the ques-
tion before us is a narrow one. It is not whether the conduct
Granite Rock challenges is remediable, but whether we
should augment the claims already available to Granite Rock
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by creating a new federal common-law cause of action under
§301(a). That we decline to do so does not mean that we
approve of IBT’s alleged actions. Granite Rock describes a
course of conduct that does indeed seem to strike at the
heart of the collective-bargaining process federal labor laws
were designed to protect. As the record in this case demon-
strates, however, a new federal tort claim is not the only
possible remedy for this conduct. Granite Rock’s allega-
tions have prompted favorable judgments not only from a
federal jury, but also from the NLRB. In proceedings that
predated those in which the District Court entered judgment
for Granite Rock on the CBA’s formation date,'” the NLRB
concluded that a “complete agreement” was reached on
July 2, and that Local and IBT violated federal labor laws
by attempting to delay the CBA’s ratification pending execu-
tion of a separate agreement favorable to IBT. See In re
Teamsters Local 287, 347 N. L. R. B. 339, 340-341, and n. 1
(2006) (applying the remedial order on the 2004 conduct to
both Local and IBT on the grounds that IBT did not disaffil-
iate from the AFL~-CIO until July 25, 2005).

These proceedings, and the proceedings that remain to be
conducted on remand, buttress our conclusion that Granite
Rock’s case for a new federal common-law cause of action is
based on assumptions about the adequacy of other avenues
of relief that are at least questionable because they have not
been fully tested in this case and thus their efficacy is simply
not before us to evaluate. Notably, Granite Rock (like IBT
and the Court of Appeals) assumes that federal common law
provides the only possible basis for the type of tort claim it
wishes to pursue. See Brief for Respondent IBT 33-34;

17 Although the NLRB and federal jury reached different conclusions
with respect to the CBA’s ratification date, the discrepancy has little prac-
tical significance because the NLRB’s remedial order against Local and
IBT gives “retroactive effect to the terms of the [CBA of] July 2, 2004, as
if ratified on that date.” In re Teamsters Local 287, 347 N. L. R. B. 339,
340 (2006).
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Reply Brief for Petitioner 16. But Granite Rock did not liti-
gate below, and thus does not present us with occasion to
address, whether state law might provide a remedy. See,
e. g., Steelworkers v. Rawson, 495 U. S. 362, 369-371 (1990);
Textron Lycoming Reciprocating Engine Div., AVCO Corp.
v. Automobile Workers, 523 U. S. 653, 656, 6568 (1998). Nor
did Granite Rock fully explore the breach-of-contract and ad-
ministrative causes of action it suggests are insufficient to
remedy IBT’s conduct. For example, far from establishing
that an agency or alter ego claim against IBT would be un-
successful, the record in this case suggests it might be easier
to prove than usual if, as the NLRB’s decision observes, IBT
and Local were affiliated in 2004 in a way relevant to Granite
Rock’s claims. See In re Teamsters Local 287, supra, at
340, n. 6. Similarly, neither party has established that the
NLRB itself could not issue additional relief against IBT.
IBT’s amicus argues that the “overlap between Granite
Rock’s §301 claim against the IBT and the NLRB General
Counsel’s unfair labor practice complaint against Local 287
brings into play the [National Labor Relations Act] rule that
an international union commits an unfair labor practice by
causing its affiliated local unions to ‘impose extraneous non-
bargaining unit considerations into the collective bargaining
process.”” Brief for American Federation of Labor and
Congress of Industrial Organizations 30-31 (quoting Paper-
workers Local 620, 309 N. L. R. B. 44 (1992)). The fact that
at least one Court of Appeals has recognized the viability of
such a claim, see Kobell v. United Paperworkers Int’l Union,
965 F. 2d 1401, 1407-1409 (CA6 1992), further persuades us
that Granite Rock’s arguments do not justify recognition of
a new federal tort claim under §301(a).

* & *

We reverse the Court of Appeals’ judgment on the arbitra-
bility of the parties’ formation-date dispute, affirm its judg-
ment dismissing Granite Rock’s claims against IBT to the
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extent those claims depend on the creation of a new federal
common-law tort cause of action under §301(a), and remand
the case for further proceedings consistent with this opinion.

It is so ordered.

JUSTICE SOTOMAYOR, with whom JUSTICE STEVENS joins,
concurring in part and dissenting in part.

I join Part IIT of the Court’s opinion, which holds that
petitioner Granite Rock’s tortious interference claim against
respondent International Brotherhood of Teamsters (IBT) is
not cognizable under § 301(a) of the Labor Management Rela-
tions Act, 1947 (LMRA), 29 U. S. C. §185(a). I respectfully
dissent, however, from the Court’s conclusion that the ar-
bitration provision in the collective-bargaining agreement
(CBA) between Granite Rock and IBT Local 287 does not
cover the parties’ dispute over whether Local 287 breached
the CBA’s no-strike clause. In my judgment, the parties
clearly agreed in the CBA to have this dispute resolved by
an arbitrator, not a court.

The legal principles that govern this case are simpler than
the Court’s exposition suggests. Arbitration, all agree, “is
a matter of contract and a party cannot be required to submit
to arbitration any dispute which [it] has not agreed so to
submit.” Steelworkers v. Warrior & Gulf Nav. Co., 363
U. S. 574, 582 (1960). Before ordering parties to arbitrate,
a court must therefore confirm (1) that the parties have an
agreement to arbitrate and (2) that the agreement covers
their dispute. See ante, at 299-300. In determining the
scope of an arbitration agreement, “there is a presumption
of arbitrability in the sense that ‘[an order to arbitrate the
particular grievance should not be denied unless it may be
said with positive assurance that the arbitration clause is
not susceptible of an interpretation that covers the asserted
dispute. Doubts should be resolved in favor of coverage.””
AT&T Technologies, Inc. v. Communications Workers, 475
U. S. 643, 650 (1986) (quoting Warrior, 363 U. S., at 582-583);
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see also John Wiley & Sons, Inc. v. Livingston, 376 U. S.
543, 550, n. 4 (1964) (“[W]hen a contract is scrutinized for
evidence of an intention to arbitrate a particular kind of
dispute, national labor policy requires, within reason, that
an interpretation that covers the asserted dispute . . . be
favored” (emphasis deleted; internal quotation marks
omitted)).!

The application of these established precepts to the facts
of this case strikes me as equally straightforward: It is undis-
puted that Granite Rock and Local 287 executed a CBA in
December 2004. The parties made the CBA retroactively
“effect[ive] from May 1, 2004,” the day after the expiration
of their prior collective-bargaining agreement. App. to Pet.
for Cert. A-190. Among other things, the CBA prohibited
strikes and lockouts. Id., at A-181. The CBA authorized
either party, in accordance with certain grievance proce-
dures, to “refe[r] to arbitration” “[a]ll disputes arising under
this agreement,” except for three specified “classes of dis-
putes” not implicated here. Id., at A-176 to A-179.

Granite Rock claims that Local 287 breached the CBA’s
no-strike clause by engaging in a work stoppage in July 2004.
Local 287 contests this claim. Specifically, it contends that
it had no duty to abide by the no-strike clause in July be-
cause it did not vote to ratify the CBA until August. As I
see it, the parties’ disagreement as to whether the no-strike

i 999

!When the question is “‘who (primarily) should decide arbitrability
(as opposed to “‘whether a particular merits-related dispute is arbitra-
ble’”), “the law reverses the presumption.” First Options of Chicago,
Inc. v. Kaplan, 514 U. S. 938, 944-945 (1995). In other words, “[ulnless
the parties clearly and unmistakably provide otherwise,” it is presumed
that courts, not arbitrators, are responsible for resolving antecedent ques-
tions concerning the scope of an arbitration agreement. AT&T Technolo-
gies, Inc. v. Commumnications Workers, 475 U. S. 643, 649 (1986). As the
majority correctly observes, ante, at 297-298, n. 5, this case does not impli-
cate the reversed presumption because both parties accept that a court,
not an arbitrator, should resolve their current disagreement about
whether their underlying dispute is arbitrable.
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clause proscribed the July work stoppage is plainly a “dis-
putle] arising under” the CBA and is therefore subject to
arbitration as Local 287 demands. Indeed, the parties’ no-
strike dispute is indistinguishable from myriad other dis-
putes that an employer and union might have concerning the
interpretation and application of the substantive provisions
of a collective-bargaining agreement. These are precisely
the sorts of controversies that labor arbitrators are called
upon to resolve every day.

The majority seems to agree that the CBA’s arbitration
provision generally encompasses disputes between Granite
Rock and Local 287 regarding the parties’ compliance with
the terms of the CBA, including the no-strike clause. The
majority contends, however, that Local 287’s “formation-date
defense” raises a preliminary question of contract formation
that must be resolved by a court rather than an arbitrator.
Ante, at 305. The majority’s reasoning appears to be the
following: If Local 287 did not ratify the CBA until August,
then there is “no valid basis” for applying the CBA’s arbitra-
tion provision to events that occurred in July. Ibid.

The majority’s position is flatly inconsistent with the lan-
guage of the CBA. The parties expressly chose to make the
agreement effective from May 1, 2004. As a result, “the
date on which [the] agreement was ratified” does not, as the
majority contends, determine whether the parties’ dispute
about the permissibility of the July work stoppage falls
within the scope of the CBA’s arbitration provision. Ante,
at 304. When it comes to answering the arbitrability ques-
tion, it is entirely irrelevant whether Local 287 ratified the
CBA in August (as it contends) or in July (as Granite Rock
contends). In either case, the parties’ dispute—which post-
dates May 1—clearly “aris[es] under” the CBA, which is all
the arbitration provision requires to make a dispute refer-
able to an arbitrator. Cf. Litton Financial Printing Div.,
Litton Business Systems, Inc. v. NLRB, 501 U. S. 190, 201
(1991) (recognizing that “a collective-bargaining agreement
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might be drafted so as to eliminate any hiatus between expi-
ration of the old and execution of the new agreement”).?
Given the CBA’s express retroactivity, the majority errs in
treating Local 287’s ratification-date defense as a “formation
dispute” subject to judicial resolution. Amnte, at 303. The
defense simply goes to the merits of Granite Rock’s claim:
Local 287 maintains that the no-strike clause should not be
construed to apply to the July work stoppage because it had
not ratified the CBA at the time of that action. Cf. First
Options of Chicago, Inc. v. Kaplan, 514 U. S. 938, 942 (1995)
(distinguishing a disagreement that “makes up the merits of
the dispute” from a disagreement “about the arbitrability of
the dispute”). Accordingly, the defense is necessarily a mat-
ter for the arbitrator, not the court. See AT&T, 475 U. S.,
at 6561 (“[I]t is for the arbitrator to determine the relative
merits of the parties’ substantive interpretations of the
agreement”). Indeed, this Court has been emphatic that
“courts . . . have no business weighing the merits of the
grievance.” Steelworkers v. American Mfg. Co., 363 U. S.
564, 568 (1960). “When the judiciary undertakes to deter-
mine the merits of a grievance under the guise of inter-
preting the [arbitration provisions] of collective bargaining
agreements, it usurps a function . . . entrusted to the arbitra-
tion tribunal.” Id., at 569; see also AT&T, 475 U. S., at 649
(“[TIn deciding whether the parties have agreed to submit a
particular grievance to arbitration, a court is not to rule on
the potential merits of the underlying claims”); Warrior, 363
U. S, at 582, 585 (“[TThe judicial inquiry under [LMRA] § 301

2Notably, at the time they executed the CBA in December 2004, the
parties were well aware that they disagreed about the legitimacy of the
July work stoppage. Yet they made the CBA retroactive to May and
declined to carve out their no-strike dispute from the arbitration provision,
despite expressly excluding three other classes of disputes from arbitra-
tion. Cf. Steelworkers v. Warrior & Gulf Nav. Co., 363 U. S. 574, 584-585
(1960) (“In the absence of any express provision excluding a particular
grievance from arbitration, we think only the most forceful evidence of a
purpose to exclude the claim from arbitration can prevail”).
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must be strictly confined to the question whether the reluc-
tant party did agree to arbitrate the grievance”; “the court
should view with suspicion an attempt to persuade it to be-
come entangled in the construction of the substantive provi-
sions of a labor agreement”).

Attempting to sidestep this analysis, the majority declares
that Local 287 waived its retroactivity argument by failing
in the courts below to challenge Granite Rock’s consistent
characterization of the parties’ dispute as one of contract for-
mation. See ante, at 306. As a result of Local 287s omis-
sion, the District Court and Court of Appeals proceeded
under the understanding that this case presented a forma-
tion question. It was not until its merits brief in this Court
that Local 287 attempted to correct this mistaken premise
by pointing to the parties’ execution of the December 2004
CBA with its May 2004 effective date. This Court’s Rules
“admonis[h] [counsel] that they have an obligation to the
Court to point out in the brief in opposition [to certiorari],
and not later, any perceived misstatement made in the peti-
tion [for certiorari]”; nonjurisdictional arguments not raised
at that time “may be deemed waived.” This Court’s Rule
15.2.  Although it is regrettable and inexcusable that Local
287 did not present its argument earlier, I do not see it as
one we can ignore. The question presented in this case pre-
supposes that “it is disputed whether any binding contract
exists.” Brief for Petitioner i. Because it is instead undis-
puted that the parties executed a binding contract in Decem-
ber 2004 that was effective as of May 2004, we can scarcely
pretend that the parties have a formation dispute. Consid-
eration of this fact is “a ‘predicate to an intelligent resolution’
of the question presented, and therefore ‘fairly included
therein.”” Ohio v. Robinette, 519 U. S. 33, 38 (1996) (quoting
Vance v. Terrazas, 444 U. S. 252, 258, n. 5 (1980); this Court’s
Rule 14.1(a)). Indeed, by declining to consider the plain
terms of the parties’ agreement, the majority offers little
more than “an opinion advising what the law would be upon
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a hypothetical state of facts.” Aetna Life Ins. Co. v. Ha-
worth, 300 U. S. 227, 241 (1937). In view of the CBA’s effec-
tive date, I would hold that the parties agreed to arbitrate
the no-strike dispute, including Local 287’s ratification-date
defense, and I would affirm the judgment below on this alter-
native ground. Cf. Dandridge v. Williams, 397 U.S. 471,
475, n. 6 (1970) (“The prevailing party may, of course, assert
in a reviewing court any ground in support of [the] judgment,
whether or not that ground was relied upon or even consid-
ered by the trial court”).
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MAGWOOD ». PATTERSON, WARDEN, ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE ELEVENTH CIRCUIT

No. 09-158. Argued March 24, 2010—Decided June 24, 2010

Petitioner Magwood was sentenced to death for murder. After the Ala-
bama courts denied relief on direct appeal and in postconviction pro-
ceedings, he sought federal habeas relief. The District Court condition-
ally granted the writ as to his sentence, mandating that he be released
or resentenced. The state trial court sentenced him to death a second
time. He filed another federal habeas application, challenging this new
sentence on the grounds that he did not have fair warning at the time
of his offense that his conduct would permit a death sentence under
Alabama law, and that his attorney rendered ineffective assistance dur-
ing the resentencing proceeding. The District Court once again condi-
tionally granted the writ. The Eleventh Circuit reversed, holding in
relevant part that Magwood’s challenge to his new death sentence was
an unreviewable “second or successive” challenge under 28 U.S.C.
§2244(b) because he could have raised his fair-warning claim in his ear-
lier habeas application.

Held: The judgment is reversed, and the case is remanded.

555 F. 3d 968, reversed and remanded.

JUSTICE THOMAS delivered the opinion of the Court, except as to
Part IV-B, concluding that because Magwood’s habeas application chal-
lenges a new judgment for the first time, it is not “second or successive”
under §2244(b). Pp. 330-337, 338-343.

(a) This case turns on when a claim should be deemed to arise in a
“second or successive habeas corpus application.” §§2244(b)(1), (2).
The State contends that § 2244(b), as amended by the Antiterrorism and
Effective Death Penalty Act of 1996 (AEDPA), should be read to bar
claims that a prisoner had a prior opportunity to present. Under this
“one opportunity” rule, Magwood’s fair-warning claim was “second or
successive” because he had an opportunity to raise it in his first applica-
tion but did not. Magwood counters that §2244(b) should not apply to
a first application challenging a new judgment intervening between ha-
beas applications. This Court agrees. The phrase “second or succes-
sive” is not defined by AEDPA and it is a “term of art.” Slack v. Mc-
Damniel, 529 U. S. 473, 486. To determine its meaning, the Court looks
first to the statutory context. Section 2244(b)’s limitations apply only
to a “habeas corpus application under section 2254,” 1. e., an application
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on “behalf of a person in custody pursuant to the judgment of a State
court,” §2254(b)(1). Both §2254(b)’s text and the relief it provides indi-
cate that “second or successive” must be interpreted with respect to the
judgment challenged. A §2254 petitioner “seeks invalidation . . . of the
judgment authorizing [his] confinement,” Wilkinson v. Dotson, 544 U. S.
74, 83. If a conditional writ is granted, “the State may seek a new
judgment (through a new trial or a new sentencing proceeding).” Ibid.
The State errs in contending that, if §2254 is relevant at all, “custody”
and not “judgment,” is the proper reference because unlawful “custody”
is the “substance” requirement for habeas relief. This argument is un-
persuasive. Section 2254 articulates the kind of custody that may be
challenged under §2254. Because § 2254 applies only to custody pursu-
ant to a state-court judgment, that “judgment” is inextricable and es-
sential to relief. It is a requirement that distinguishes §2254 from
other statutes permitting constitutional relief. See, e. g., §§2255, 2241.
The State’s “custody”-based rule is also difficult to justify because
applying “second or successive” to any subsequent application filed be-
fore a prisoner’s release would require a prisoner who remains in contin-
uous custody for an unrelated conviction to satisfy §2244(b)’s strict
rules to challenge the unrelated conviction for the first time. Nothing
in the statutory text or context supports such an anomalous result.
Pp. 330-334.

(b) This Court is also not convinced by the State’s argument that a
“one opportunity” rule would be consistent with the statute and should
be adopted because it better reflects AEDPA’s purpose of preventing
piecemeal litigation and gamesmanship. AEDPA uses “second or suc-
cessive” to modify “application,” not “claim” as the State contends, and
this Court has refused to adopt an interpretation of § 2244(b) that would
“elid[e] the difference between an ‘application’ and a ‘claim,”” Artuz
v. Bennett, 531 U.S. 4, 9. The State’s reading also reflects a more
fundamental error. It would undermine or render superfluous much
of §2244(b)(2). In some circumstances, it would increase the restric-
tions on review by applying pre-AEDPA abuse-of-the-writ rules
where §2244(b)(2) imposes no restrictions. In others, it would de-
crease the restrictions on review by applying more lenient pre-AEDPA
abuse-of-the-writ rules where §2244(b) mandates stricter require-
ments. Pp. 334-336.

(c) This Court’s interpretation of § 2244(b) is consistent with its prece-
dents. Because none of the pre-AEDPA cases that the State invokes,
e. g., Wong Doo v. United States, 265 U. S. 239, applies “second or succes-
sive” to an application challenging a new judgment, these cases shed
no light on the question presented here. Nor do post-AEDPA cases
contradict the approach adopted here. Only Burton v. Stewart, 549
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U. S. 147, comes close to addressing the threshold question whether an
application is “second or successive” if it challenges a new judgment,
and that decision confirms that the existence of a new judgment is dis-
positive. In holding that both of the petitioner’s habeas petitions had
challenged the same judgment, this Court in Burton expressly recog-
nized that had there been a new judgment intervening between the
habeas petitions, the result might have been different. Here, there is
such an intervening judgment. This is Magwood’s first application chal-
lenging that intervening judgment. Magwood challenges not the trial
court’s error in his first sentencing, but the court’s new error when it
conducted a full resentencing and reviewed the aggravating evidence
afresh. Pp. 336-337, 338-342.

(d) Because Magwood has not attempted to challenge his underlying
conviction, the Court has no occasion to address the State’s objection
that this reading of §2244(b) allows a petitioner who obtains a condi-
tional writ as to his sentence to file a subsequent application challenging
not only his resulting, new sentence, but also his original, undisturbed
conviction. Nor does the Court address whether Magwood’s fair-
warning claim is procedurally defaulted or whether the Eleventh Circuit
erred in rejecting his ineffective-assistance-of-counsel claim. P. 342.

THOMAS, J., delivered the opinion of the Court, except as to Part IV-B.
ScALIA, J., joined in full, and STEVENS, BREYER, and SOTOMAYOR,
Jd., joined, except as to Part IV-B. BREYER, J,, filed an opinion concur-
ring in part and concurring in the judgment, in which STEVENS and SoTo-
MAYOR, JJ., joined, post, p. 343. KENNEDY, J,, filed a dissenting opinion,
in which ROBERTS, C. J., and GINSBURG and ALITO, JJ., joined, post, p. 343.

Jeffrey L. Fisher, by appointment of the Court, 558 U. S.
1108, argued the cause for petitioner. With him on the
briefs were Pamela S. Karlan, Amy Howe, Kevin K. Rus-
sell, James A. Power, Jr., Marguerite Del Valle, and Thomas
C. Goldstein.

Corey L. Maze, Solicitor General of Alabama, argued the
cause for respondents. With him on the brief were Troy
King, Attorney General, and Beth Jackson Hughes and J.
Clayton Crenshaw, Assistant Attorneys General.*

*John H. Blume, Keir M. Weyble, Timothy K. Ford, Henry A. Martin,
and Jonathan D. Hacker filed a brief for the National Association of Crimi-
nal Defense Lawyers et al. as amici curiae urging reversal.

[Footnote is continued on p. 323]
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JUSTICE THOMAS delivered the opinion of the Court, ex-
cept as to Part IV-B.

Petitioner Billy Joe Magwood was sentenced to death for
murdering a sheriff. After the Alabama courts denied relief
on direct appeal and in posteconviction proceedings, Magwood
filed an application for a writ of habeas corpus in Federal
District Court, challenging both his conviction and his sen-
tence. The District Court conditionally granted the writ as
to the sentence, mandating that Magwood either be released
or resentenced. The state trial court conducted a new sen-
tencing hearing and again sentenced Magwood to death.
Magwood filed an application for a writ of habeas corpus in
federal court challenging this new sentence. The District
Court once again conditionally granted the writ, finding con-
stitutional defects in the new sentence. The Court of Ap-
peals for the Eleventh Circuit reversed, holding in relevant
part that Magwood’s challenge to his new death sentence
was an unreviewable “second or successive” challenge under
28 U. 8. C. §2244(b) because he could have mounted the same
challenge to his original death sentence. We granted certio-
rari, and now reverse. Because Magwood’s habeas applica-

A brief of amici curiae urging affirmance was filed for the State of
South Carolina et al. by Henry D. McMaster, Attorney General of South
Carolina, John W. McIntosh, Chief Deputy Attorney General, Donald J.
Zelenka, Assistant Deputy Attorney General, Melody J. Brown, Assistant
Attorney General, and Dan Schweitzer, by Kevin T. Kane, Chief State’s
Attorney of Connecticut, and by the Attorneys General for their respec-
tive States as follows: John W. Suthers of Colorado, Joseph R. Biden II1I
of Delaware, Bill McCollum of Florida, Lawrence G. Wasden of Idaho,
Steve Six of Kansas, Jack Conway of Kentucky, James D. “Buddy” Cald-
well of Louisiana, Jim Hood of Mississippi, Steve Bullock of Montana, Jon
Bruning of Nebraska, Catherine Cortez Masto of Nevada, Gary K. King
of New Mexico, Wayne Stenehjem of North Dakota, W. A. Drew Edmond-
son of Oklahoma, Thomas W. Corbett, Jr., of Pennsylvania, Marty J.
Jackley of South Dakota, Greg Abbott of Texas, Mark L. Shurtleff of Utah,
Kenneth T. Cuccinelli II of Virginia, Robert M. McKenna of Washington,
and Bruce A. Salzburg of Wyoming.
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tion! challenges a new judgment for the first time, it is not
“second or successive” under §2244(b).

I

After a conviction for a drug offense, Magwood served sev-
eral years in the Coffee County Jail in Elba, Alabama, under
the watch of Sheriff C. F. “Neil” Grantham. During his in-
carceration, Magwood, who had a long history of mental ill-
ness, became convinced that Grantham had imprisoned him
without cause, and vowed to get even upon his release.
Magwood followed through on his threat. On the morning
of March 1, 1979, shortly after his release, he parked outside
the jail and awaited the sheriff’s arrival. When Grantham
exited his car, Magwood shot him and fled the scene.

Magwood was indicted by a grand jury for the murder of
an on-duty sheriff, a capital offense under Ala. Code §13-
11-2(a)(5) (1975).2 He was tried in 1981. The prosecution
asked the jury to find Magwood guilty of aggravated murder
as charged in the indictment, and sought the death penalty.
Magwood pleaded not guilty by reason of insanity; however,
the jury found him guilty of capital murder under §13-11-
2(a)(5), and imposed the sentence of death based on the ag-
gravation charged in the indictment. In accordance with
Alabama law, the trial court reviewed the basis for the jury’s
decision. See §§13-11-3, 13-11-4. Although the court did
not find the existence of any statutory “aggravating circum-
stance” under § 13-11-6, the court relied on Ex parte Kyzer,

! Although 28 U. S. C. §2244(b) refers to a habeas “application,” we use
the word “petition” interchangeably with the word “application,” as we
have in our prior cases.

2 At the time of the murder, Ala. Code §13-11-2(a) provided: “If the
jury finds the defendant guilty, it shall fix the punishment at death when
the defendant is charged by indictment with any of the following offenses
and with aggravation, which must also be averred in the indictment . ...”
The offenses included “murder of any . . . sheriff . .. while . . . on duty or
because of some official or job-related act.” §13-11-2(a)(5). The same
statute set forth a list of “aggravating circumstances,” § 13-11-6, but the
trial court found that none existed in Magwood’s case.
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399 So. 2d 330 (Ala. 1981), to find that murder of a sheriff
while “on duty or because of some official or job-related act,”
§13-11-2(a)(h), is a capital felony that, by definition, involves
aggravation sufficient for a death sentence.? The trial court
found that Magwood’s young age (27 at the time of the of-
fense) and lack of significant criminal history qualified as
mitigating factors, but found no mitigation related to Mag-
wood’s mental state. Weighing the aggravation against the
two mitigating factors, the court approved the sentence of
death. The Alabama courts affirmed. Magwood v. State,
426 So. 2d 918, 929 (Ala. Crim. App. 1982); Ex parte Mag-
wood, 426 So. 2d 929, 932 (Ala. 1983). We denied certiorari.
Magwood v. Alabama, 462 U. S. 1124 (1983). After the Ala-
bama Supreme Court set an execution date of July 22, 1983,
Magwood filed a coram nobis petition and an application for
a stay of execution. The trial court held a hearing on the
petition and denied relief on July 18, 1983.4

3 As relevant here, Kyzer did away with the prior Alabama rule that an
aggravating component of a capital felony could not double as an aggravat-
ing factor supporting a capital sentence. In Kyzer, the defendant had
been sentenced to death for the intentional murder of “two or more human
beings” under § 13-11-2(a)(10). 399 So. 2d, at 332. The crime of murder,
so defined, was aggravated by its serial nature, just as Magwood’s crime
of murder, as defined under §13-11-2(a)(5), was aggravated by the fact
that he killed an on-duty sheriff because of the sheriff’s job-related acts.
In Kyzer, the Alabama Supreme Court ultimately remanded for a new
trial but, in order to guide the lower court on remand, addressed whether
the aggravation in the charged crime, see §13-11-2(a)(10), was sufficient
to impose a sentence of death even without a finding of any “aggravating
circumstance” enumerated in §13-11-6. Id., at 337. The court ruled
that if the defendant was convicted under §13-11-2(a)(10), “the jury and
the trial judge at the sentencing hearing may find the aggravation averred
in the indictment as the aggravating circumstance, even though the aggra-
vation is not listed in § 13-11-6 as an aggravating circumstance.” Id., at
339 (internal quotation marks omitted).

4The Alabama Court of Criminal Appeals subsequently affirmed the
denial of Magwood’s coram nobis petition, Magwood v. State, 449 So. 2d
1267 (1984), and the Alabama Supreme Court denied Magwood’s motion to
file an out-of-time appeal from that decision, Ex parte Magwood, 453 So. 2d
1349 (1984).
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Eight days before his scheduled execution, Magwood filed
an application for a writ of habeas corpus under 28 U. S. C.
§2254, and the District Court granted a stay of execution.
After briefing by the parties, the District Court upheld Mag-
wood’s conviction but vacated his sentence and conditionally
granted the writ based on the trial court’s failure to find
statutory mitigating circumstances relating to Magwood’s
mental state.® Magwood v. Smith, 608 F. Supp. 218, 225-
226, 229 (MD Ala. 1985). The Court of Appeals affirmed.
Magwood v. Smith, 791 F. 2d 1438, 1450 (CA11 1986).

In response to the conditional writ, the state trial court
held a new sentencing proceeding in September 1986. This
time, the judge found that Magwood’s mental state, as well
as his age and lack of criminal history, qualified as statutory
mitigating circumstances. As before, the court found that
Magwood’s capital felony under § 13-11-2(a)(5) included suf-
ficient aggravation to render him death eligible. In his pro-
posed findings, Magwood’s attorney agreed that Magwood’s
offense rendered him death eligible, but argued that a death
sentence would be inappropriate in light of the mitigating
factors. The trial court imposed a penalty of death, stating
on the record that the new “judgment and sentence [were]
the result of a complete and new assessment of all of the
evidence, arguments of counsel, and law.” Sentencing Tr.,
R. Tab 1, p. R-25. The Alabama courts affirmed, Magwood
v. State, 548 So. 2d 512, 516 (Ala. Crim. App. 1988); Ex parte
Magwood, 548 So. 2d 516, 516 (Ala. 1988), and this Court
denied certiorari, Magwood v. Alabama, 493 U. S. 923 (1989).

Magwood filed a petition for relief under Alabama’s former
Temporary Rule of Criminal Procedure 20 (1987) (now Ala.

5See Ala. Code §13-11-7 (“Mitigating circumstances shall be the fol-
lowing: . . . (2) The capital felony was committed while the defendant
was under the influence of extreme mental or emotional disturbance; . . .
(6) The capacity of the defendant to appreciate the criminality of his con-
duct or to conform his conduct to the requirements of law was substan-
tially impaired”).
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Rule Crim. Proc. 32) (Rule 20 petition) claiming, inter alia,
that his death sentence exceeded the maximum sentence au-
thorized by statute; that his death sentence violated the
Fifth, Eighth, and Fourteenth Amendments because it
rested upon an unforeseeable interpretation of the capital
sentencing statute; and that his attorney rendered ineffec-
tive assistance of counsel during resentencing. The trial
court denied relief. It held that the statutory basis for Mag-
wood’s death sentence had been affirmed on direct appeal
and could not be relitigated. The trial court also held that
Magwood’s attorney played no substantive role in the resen-
tencing and had no obligation to dispute the aggravation,
given that the District Court had required only that the trial
court consider additional mitigating factors.

Magwood appealed the denial of his Rule 20 petition, ar-
guing, inter alia, that his sentence was unconstitutional be-
cause he did not have fair warning that his offense could be
punished by death, and that he received constitution-
ally ineffective assistance of counsel at resentencing. See
Record in Appeal No. 92-843 (Ala. Crim. App.), Tab 25,
pp. 23-24, 53-61.

The Alabama Court of Criminal Appeals affirmed, citing
its decision on direct appeal as to the propriety of the death
sentence. Magwood v. State, 689 So. 2d 959, 965 (1996) (cit-
ing Kyzer, supra, and Jackson v. State, 501 So. 2d 542 (Ala.
Crim. App. 1986)).° The Alabama Supreme Court denied
certiorari, 689 So. 2d, at 959, as did this Court, Magwood v.
Alabama, 522 U. S. 836 (1997).

In April 1997, Magwood sought leave to file a second or
successive application for a writ of habeas corpus challenging
his 1981 judgment of conviction. See §2244(b)(3)(A) (re-
quiring authorization from the Court of Appeals to file a sec-

5In Jackson v. State, 501 So. 2d, at 544, the Alabama Court of Criminal
Appeals held that Kyzer supported a death sentence for a defendant who
was convicted for an offense committed before Kyzer was decided but was
resentenced after that decision.
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ond or successive application). The Court of Appeals denied
his request. In re Magwood, 113 F. 3d 1544 (CA11 1997).
He simultaneously filed a petition for a writ of habeas corpus
challenging his new death sentence, which the District Court
conditionally granted. Magwood v. Culliver, 481 F. Supp.
2d 1262, 1295 (MD Ala. 2007). In that petition, Magwood
again argued that his sentence was unconstitutional because
he did not have fair warning at the time of his offense that
his conduct would be sufficient to warrant a death sentence
under Alabama law, and that his attorney rendered ineffec-
tive assistance during the resentencing proceeding.

Before addressing the merits of Magwood’s fair-warning
claim, the District Court sua sponte considered whether the
application was barred as a “successive petition” under
§2244, and concluded that it was not. Id., at 1283-1284
(“[H]abeas petitions challenging the constitutionality of a re-
sentencing proceeding are not successive to petitions that
challenge the underlying conviction and original sentence”
(citing 2 R. Hertz & J. Liebman, Federal Habeas Corpus
Practice and Procedure § 28.3b(i), p. 1412 (5th ed. 2005) (here-
inafter Hertz & Liebman) (“When a petitioner files a second
or subsequent petition to challenge a criminal judgment
other than the one attacked in an earlier petition, it cannot
be said that the two petitions are ‘successive’” (emphasis in
original)))).

The District Court rejected the State’s argument that
Magwood had procedurally defaulted the fair-warning claim
by failing to present it adequately to the state courts, noting
that Magwood had presented the claim both in his Rule 20
petition and on appeal from the denial of that petition. 481
F. Supp. 2d, at 1285-1286; supra, at 326-327. Addressing
the merits, the District Court ruled that Magwood’s death
sentence was unconstitutional because “at the time of the
offense conduct, Magwood did not have fair notice that he
could be sentenced to death absent at least one aggravating
circumstance enumerated in former 1975 Ala. Code §13-
11-6.” 481 F. Supp. 2d, at 1285. The District Court also
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found the state court’s grounds for rejecting Magwood’s
ineffective-assistance claim unreasonable in light of clearly es-
tablished federal law, noting that Magwood’s attorney in fact
had engaged substantively in the “complete and new” resen-
tencing, and although the attorney could not be expected to
object on state-law grounds foreclosed by precedent, he was
clearly ineffective for failing to raise the federal fair-warning
claim. Id., at 1294 (internal quotation marks omitted).

The Court of Appeals reversed in relevant part. 555 F. 3d
968 (CA112009). It concluded that the first step in determin-
ing whether §2244(b) applies is to “separate the new claims
challenging the resentencing from the old claims that were or
should have been presented in the prior application.” Id., at
975 (internal quotation marks omitted). Under the Court of
Appeals’ approach, any claim that “challenge[s] the new,
amended component of the sentence” should be “regarded as
part of a first petition,” and any claim that “challenge[s] any
component of the original sentence that was not amended”
should be “regarded as part of a second petition.” Ibid.
Applying this test, the court held that because Magwood’s
fair-warning claim challenged the trial court’s reliance on the
same (allegedly improper) aggravating factor that the trial
court had relied upon for Magwood’s original sentence, his
claim was governed by §2244(b)’s restrictions on “second or
successive” habeas applications. Id., at 975-976. The Court
of Appeals then dismissed the claim because Magwood did not
argue that it was reviewable under one of the exceptions to
§2244(b)’s general rule requiring dismissal of claims first pre-
sented in a successive application.” See id., at 976.

“The court treated Magwood’s ineffective-assistance claim as new and
free of the restrictions of §2244(b)(2), but reversed on the merits: “While
there was a possible objection, Alabama’s highest court had said in Kyzer
that a §13-11-2 aggravating factor could be used as an aggravating cir-
cumstance. We are not prepared to require counsel to raise an argument
that has already been decided adversely to his client’s position by a state’s
highest court in order to avoid being found ineffective.” 555 F. 3d, at
977-978.
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We granted certiorari to determine whether Magwood’s
application challenging his 1986 death sentence, imposed as
part of resentencing in response to a conditional writ from
the District Court, is subject to the constraints that § 2244(b)
imposes on the review of “second or successive” habeas appli-
cations. 558 U. S. 1023 (2009).

II

As amended by the Antiterrorism and Effective Death
Penalty Act of 1996 (AEDPA), 28 U. S. C. §2244(b) provides
in relevant part:

“(1) A claim presented in a second or successive ha-
beas corpus application under section 2254 that was pre-
sented in a prior application shall be dismissed.

“(2) A claim presented in a second or successive ha-
beas corpus application under section 2254 that was
not presented in a prior application shall be dismissed
unless—

“(A) the applicant shows that the claim relies on a
new rule of constitutional law, made retroactive to cases
on collateral review by the Supreme Court, that was
previously unavailable; or

“(B)({) the factual predicate for the claim could not
have been discovered previously through the exercise of
due diligence; and

“(ii) the facts underlying the claim, if proven and
viewed in light of the evidence as a whole, would be
sufficient to establish by clear and convincing evidence
that, but for constitutional error, no reasonable fact-
finder would have found the applicant guilty of the un-
derlying offense.”

This case turns on the meaning of the phrase “second or
successive” in §2244(b). More specifically, it turns on when
a claim should be deemed to arise in a “second or successive
habeas corpus application.” §§2244(b)(1), (2). If an appli-
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cation is “second or successive,” the petitioner must obtain
leave from the court of appeals before filing it with the dis-
trict court. See §2244(b)(3)(A). The district court must
dismiss any claim presented in an authorized second or suc-
cessive application unless the applicant shows that the claim
satisfies certain statutory requirements. See §2244(b)(4).
Thus, if Magwood’s application was “second or successive,”
the District Court should have dismissed it in its entirety
because he failed to obtain the requisite authorization from
the Court of Appeals. If, however, Magwood’s application
was not second or successive, it was not subject to §2244(b)
at all, and his fair-warning claim was reviewable (absent pro-
cedural default).

The State contends that although § 2244(b), as amended by
AEDPA, applies the phrase “second or successive” to “appli-
cation[s],” it “is a claim-focused statute,” Brief for Respond-
ents 22-24, and “[c]laims, not applications, are barred by
§2244(b),” 1d., at 24 (citing Artuz v. Bennett, 531 U.S. 4, 9
(2000)). According to the State, the phrase should be read
to reflect a principle that “a prisoner is entitled to one, but
only one, full and fair opportunity to wage a collateral at-
tack.” See Brief for Respondents 25-26 (citing Beyer v. Lit-
scher, 306 F. 3d 504, 508 (CAT7 2002); internal quotation
marks omitted). The State asserts that under this “one op-
portunity” rule, Magwood’s fair-warning claim was succes-
sive because he had an opportunity to raise it in his first
application, but did not do so. See Brief for Respondents
25-26.

Magwood, in contrast, reads §2244(b) to apply only to a
“second or successive” application challenging the same
state-court judgment. According to Magwood, his 1986 re-
sentencing led to a new judgment, and his first application
challenging that new judgment cannot be “second or succes-
sive” such that § 2244(b) would apply. We agree.

We begin with the text. Although Congress did not
define the phrase “second or successive,” as used to mod-
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ify “habeas corpus application under section 2254,”
§§2244(b)(1)—(2), it is well settled that the phrase does not
simply “refe[r] to all §2254 applications filed second or suec-
cessively in time,” Panetti v. Quarterman, 551 U. S. 930, 944
(2007); see 1id., at 947 (creating an “exceptio[n]” to §2244(b)
for a second application raising a claim that would have been
unripe had the petitioner presented it in his first application);
Stewart v. Martinez-Villareal, 523 U.S. 637, 643 (1998)
(treating a second application as part of a first application
where it was premised on a newly ripened claim that had
been dismissed from the first application “as premature”);
Slack v. McDaniel, 529 U. S. 473, 478, 487 (2000) (declining
to apply §2244(b) to a second application where the District
Court dismissed the first application for lack of exhaustion).®

We have described the phrase “second or successive” as a
“term of art.” Id., at 486. To determine its meaning, we
look first to the statutory context. The limitations imposed
by §2244(b) apply only to a “habeas corpus application under
section 2254,” that is, an “application for a writ of habeas
corpus on behalf of a person in custody pursuant to the judg-
ment of a State court,” §2254(b)(1) (emphasis added). The
reference to a state-court judgment in § 2254(b) is significant
because the term “application” cannot be defined in a vac-
uum. A §2254 petitioner is applying for something: His pe-
tition “seeks tnvalidation (in whole or in part) of the judg-
ment authorizing the prisoner’s confinement,” Wilkinson v.
Dotson, 544 U. S. 74, 83 (2005) (emphasis added). If his peti-
tion results in a district court’s granting of the writ, “the
State may seek a mew judgment (through a new trial or a
new sentencing proceeding).” Ibid. (emphasis in original).
Thus, both §2254(b)’s text and the relief it provides indicate

81In Slack v. McDaniel, we applied pre-AEDPA law, but “d[id] not sug-
gest the definition of second or successive would be different under
AEDPA.” 529 U. S, at 486. Courts have followed Slack in post-AEDPA
cases, and the State agrees it is relevant to the question presented here.
See Brief for Respondents 36, n. 13.
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that the phrase “second or successive” must be interpreted
with respect to the judgment challenged.

The State disagrees, contending that if the cross-reference
to §2254 is relevant, we should focus not on the statute’s
reference to a “judgment” but on its reference to “custody,”
Brief for Respondents 53; compare §§2254(a), (b) (establish-
ing rules for review of “[an application for a writ of habeas
corpus” on “behalf of a person in custody pursuant to the
Judgment of a State court” (emphasis added)) with §2254(a)
(specifying that an application may be entertained “only
on the ground that [the petitioner] is in custody in viola-
tion of the Constitution or laws or treaties of the United
States” (emphasis added)). The State explains that unlaw-
ful “custody” is the key “‘substance requirement’” of § 2254,
whereas being held pursuant to a state-court “judgment” is
merely a “‘status requirement.”” Brief for Respondents 53
(quoting 1 Hertz & Liebman §8.1, at 391).

We find this argument unpersuasive. Section 2254 articu-
lates the kind of confinement that may be challenged on the
ground that the petitioner is being held “in violation of
the Constitution or laws or treaties of the United States.”
§2254(a). The requirement of custody pursuant to a state-
court judgment distinguishes §2254 from other statutory
provisions authorizing relief from constitutional violations—
such as §2255, which allows challenges to the judgments of
federal courts, or Rev. Stat. §1979, 42 U. S. C. §1983, which
allows federal-court suits against state and local officials.
Custody is crucial for § 2254 purposes, but it is inextricable
from the judgment that authorizes it.

The State’s “custody”-based rule is difficult to justify for
another reason. Under the State’s approach, applying the
phrase “second or successive” to any subsequent application
filed before a prisoner’s release would mean that a prisoner
who remains in continuous custody for a completely unre-
lated conviction would have to satisfy the strict rules for
review under §2244(b) to challenge his unrelated conviction
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for the first time. Nothing in the statutory text or context
supports, much less requires, such an anomalous result.
See, e. g., Beyer, 306 F. 3d, at 507 (“[A] prisoner is entitled to
one free-standing collateral attack per judgment, rather than
one attack per stretch of imprisonment”); cf. Dotson, supra,
at 85 (SCALIA, J., concurring) (“[W]hen a habeas petitioner
challenges only one of several consecutive sentences, the
court may invalidate the challenged sentence even though
the prisoner remains in custody to serve the others”).?

II1

Appearing to recognize that Magwood has the stronger
textual argument, the State argues that we should rule
based on the statutory purpose. According to the State, a
“one opportunity” rule is consistent with the statutory text,
and better reflects AEDPA’s purpose of preventing piece-
meal litigation and gamesmanship.

We are not persuaded. AEDPA uses the phrase “second
or successive” to modify “application.” See §§2244(b)(1),
(2). The State reads the phrase to modify “claims.” See,
e. ., Brief for Respondents 51 (“Congress’ intent for AEDPA
was to eradicate successive claims”). We cannot replace the
actual text with speculation as to Congress’ intent. We
have previously found Congress’ use of the word “applica-
tion” significant, and have refused to adopt an interpretation
of §2244(b) that would “elid[e] the difference between an ‘ap-
plication’ and a ‘claim,”” Artuz, 531 U. S., at 9; see also Gon-
zalez v. Crosby, 545 U. S. 524, 530 (2005) (“[FJor purposes of
§2244(b), an ‘application’ for habeas relief is a filing that con-
tains one or more ‘claims’”). Therefore, although we agree
with the State that many of the rules under §2244(b) focus

90ur focus on the judgment accords with current filing requirements.
See Habeas Corpus Rule 2(b) (requiring any petitioner to “ask for relief
from the state-court judgment being contested”); Rule 2(e) (prescribing
that any “petitioner who seeks relief from judgments of more than one
state court must file a separate petition covering the judgment or judg-
ments of each court”).
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on claims, that does not entitle us to rewrite the statute to
make the phrase “second or successive” modify claims as
well.1

The State’s reading leads to a second, more fundamental
error. Under the State’s “one opportunity” rule, the phrase
“second or successive” would apply to any claim that the
petitioner had a full and fair opportunity to raise in a prior
application. And the phrase “second or successive” would
not apply to a claim that the petitioner did not have a full
and fair opportunity to raise previously.

This reading of §2244(b) would considerably undermine—
if not render superfluous—the exceptions to dismissal set
forth in §2244(b)(2). That section describes circumstances
when a claim not presented earlier may be considered: in-
tervening and retroactive case law, or newly discovered
facts suggesting “that . . . no reasonable factfinder would
have found the applicant guilty of the underlying offense.”
§2244(b)(2)(B)(ii)). In either circumstance, a petitioner can-
not be said to have had a prior opportunity to raise the claim,
so under the State’s rule the claim would not be successive
and §2244(b)(2) would not apply to it at all. This would be
true even if the claim were raised in a second application
challenging the same judgment.!!

0 The dissent recognizes that the phrase “second or successive” applies
to an application as a whole, see post, at 344-346 (opinion of KENNEDY,
J.), but departs in other significant ways from the statutory text, see infra,
at 336-337.

11 This case does not require us to determine whether §2244(b) applies
to every application filed by a prisoner in custody pursuant to a state-court
judgment if the prisoner challenged the same state-court judgment once
before. Three times we have held otherwise. See Slack v. McDaniel,
529 U. S. 473, 487 (2000); Stewart v. Martinez-Villareal, 523 U. S. 637, 643
(1998); Panetti v. Quarterman, 551 U. S. 930, 945 (2007).

The dissent’s claim that our reading of §2244(b) calls one of those deci-
sions, Panetti, into doubt, see post, at 350, is unfounded. The question in
this case is whether a first application challenging a new sentence in an
intervening judgment is second or successive. It is not whether an appli-
cation challenging the same state-court judgment must always be second
or successive.
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In addition to duplicating the exceptions under §2244(b)
in some circumstances, the State’s rule would dilute them
in others. Whereas the exception to dismissal of fact-based
claims not presented in a prior application applies only
if the facts provide clear and convincing evidence “that,
but for constitutional error, no reasonable factfinder would
have found the applicant guilty of the underlying offense,”
§ 2244(b)(2)(B)(ii), under the State’s rule, all that matters is
that the facts “could not have been discovered previously
through the exercise of due diligence,” §2244(b)(2)(B)(@).
We decline to adopt a reading that would thus truncate
§2244(b)(2)’s requirements.

Iv
A

We are not persuaded by the State or the dissent that
the approach we take here contradicts our precedents. The
State invokes several pre-AEDPA cases denying review of
claims in second or successive applications where the peti-
tioners did not avail themselves of prior opportunities to
present the claims. See Wong Doo v. United States, 265
U. S. 239 (1924); Antone v. Dugger, 465 U. S. 200 (1984) (per
curiam); Woodard v. Hutchins, 464 U.S. 377 (1984) (per
curiam,); Delo v. Stokes, 495 U. S. 320 (1990) (per curiam);
McCleskey v. Zant, 499 U. S. 467 (1991). These cases, the
State contends, show that Magwood’s fair-warning claim
should be dismissed as second or successive because he
could have raised—but did not raise—the claim in his first
application.

But none of these pre-AEDPA decisions applies the phrase
“second or successive” to an application challenging a new
judgment. Therefore, the decisions cast no light on the
question before the Court today: whether abuse-of-the-writ
rules, as modified by AEDPA under §2244(b)(2), apply at all
to an application challenging a new judgment. The State’s
misplaced reliance on those cases stems from its failure
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to distinguish between §2244(b)’s threshold inquiry into
whether an application is “second or successive,” and its sub-
sequent inquiry into whether claims in a successive applica-
tion must be dismissed.

B

The dissent similarly errs by interpreting the phrase “sec-
ond or successive” by reference to our longstanding doctrine
governing abuse of the writ. AEDPA modifies those
abuse-of-the-writ principles and creates new statutory rules
under §2244(b). These rules apply only to “second or suc-
cessive” applications. The dissent contends that this read-
ing renders AEDPA inapplicable to a broad range of abusive
claims that would have been barred under prior rules. Yet,
the dissent fails to cite any case in which this Court has
dismissed a claim as successive or abusive if the petitioner
raised it in an application challenging a new judgment.

The dissent’s conclusion that our reading of §2254 “un-
moor[s] the phrase ‘second or successive’ from its textual
and historical underpinnings,” post, at 350, is unwarranted.
Pre-AEDPA usage of the phrase “second or successive” is
consistent with our reading. A review of our habeas prece-
dents shows that pre-AEDPA cases cannot affirmatively de-
fine the phrase “second or successive” as it appears in
AEDPA. Congress did not even apply the phrase “second
or successive” to applications filed by state prisoners until it
enacted AEDPA. The phrase originally arose in the federal
context, see §2255 (1946 ed., Supp. II), and applied only to
applications raising previously adjudicated claims, see Sand-
ers v. United States, 373 U. S. 1, 12 (1963). After this Court
interpreted the law to permit dismissal of “abusive” claims—
as distinguished from “successive” claims, see ibid.—
Congress codified restrictions on both types of claims in
§2244(b), but still without using the phrase “second or suc-
cessive.” See §2244(b) (1964 ed., Supp. IV) (providing rules
governing applications filed by state as well as federal pris-
oners). It was not until 1996 that AEDPA incorporated the
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phrase “second or successive” into § 2244(b). In light of this
complex history of the phrase “second or successive,” we
must rely upon the current text to determine when the
phrase applies, rather than pre-AEDPA precedents or super-
seded statutory formulations.!?

C

Nor do our post-AEDPA cases contradict our approach.
Only one, Burton v. Stewart, 549 U. S. 147 (2007) (per cu-
riam), comes close to addressing the threshold question
whether an application is “second or successive” if it chal-
lenges a new judgment. And that case confirms that the
existence of a new judgment is dispositive. In Burton, the
petitioner had been convicted and sentenced in state court
in 1994. See id., at 149. He successfully moved for resen-
tencing based on vacatur of an unrelated prior conviction.
Id., at 150. The state appellate court affirmed the convic-
tion but remanded for a second resentencing. Ibid. In
March 1998, the trial court entered an amended judgment
and new sentence. Id., at 151. In December 1998, with
state review of his new sentence still pending, the petitioner
filed a §2254 application challenging his 1994 conviction.
The District Court denied it on the merits, the Court of Ap-
peals affirmed, and we denied certiorari. Ibid.

In 2002, after exhausting his state sentencing appeal, the
petitioner filed a §2254 petition challenging only his 1998
sentence. The District Court denied relief on the merits,
and the Court of Appeals affirmed. We reversed, holding
that the petition challenging the sentence should have been

2The dissent speculates about issues far beyond the question before the
Court. See, e. g., post, at 350-351 (suggesting that our judgment-based
reading of § 2244(b) calls into question precedents recognizing habeas peti-
tions challenging the denial of good-time credits or parole). We address
only an application challenging a new state-court judgment for the first
time. We do not purport to constrain the scope of §2254 as we have
previously defined it.
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dismissed as an unauthorized “second or successive” applica-
tion. Id., at 153; see §2244(b)(3)(A). We rejected the peti-
tioner’s argument “that his 1998 and 2002 petitions chal-
lenged different judgments.” Id., at 155; see id., at 156-157.
Although the petitioner had styled his first petition as a chal-
lenge to the 1994 conviction and his second petition as a chal-
lenge to the 1998 sentence, we concluded that both attacked
the same “judgment” because the 1998 sentence was already
in place when the petitioner filed his first application for fed-
eral habeas relief. See id., at 156. In other words, the
judgment he challenged in his 1998 application was “the
same one challenged in the subsequent 2002 petition”; it
“was the judgment pursuant to which [the petitioner]| was
being detained.” Ibid. (emphasis added). We expressly
recognized that the case might have been different had there
been a “new judgment intervening between the two habeas
petitions.” Ibid. There was no such judgment in Burton,
but there is such an intervening judgment here.

This is Magwood’s first application challenging that inter-
vening judgment. The errors he alleges are new. It is ob-
vious to us—and the State does not dispute—that his claim
of ineffective assistance at resentencing turns upon new er-
rors. But, according to the State, his fair-warning claim
does not, because the state court made the same mistake
before. We disagree. An error made a second time is still
a new error. That is especially clear here, where the state
court conducted a full resentencing and reviewed the aggra-
vating evidence afresh. See Sentencing Tr., R. Tab 1, at
R-25 (“The Court in florjmulating the present judgment has
considered the original record of the trial and sentence. . . .
The present judgment and sentence has been the result of a
complete and new assessment of all of the evidence, argu-
ments of counsel, and law” (emphasis added)).'®

18 Cf. Walker v. Roth, 133 F. 3d 454, 455 (CA7 1997) (“None of these new
claims were raised in his first petition, nor could they have been; [the
petitioner] is attempting to challenge the constitutionality of a proceeding
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D

The dissent’s concern that our rule will allow “petitioners
to bring abusive claims so long as they have won any victory
pursuant to a prior federal habeas petition,” post, at 356, is
greatly exaggerated. A petitioner may not raise in federal
court an error that he failed to raise properly in state court
in a challenge to the judgment reflecting the error. If a
petitioner does not satisfy the procedural requirements for
bringing an error to the state court’s attention—whether
in trial, appellate, or habeas proceedings, as state law may
require—procedural default will bar federal review. See
Coleman v. Thompson, 501 U. S. 722, 729-730 (1991); O’Sulli-
van v. Boerckel, 526 U. S. 838, 848 (1999) (stating that the
petitioner’s “failure to present three of his federal habeas
claims to the [state court] in a timely fashion has resulted in
a procedural default of those claims”). In this case, the
State argued that Magwood procedurally defaulted his fair-
warning claim by failing to raise it properly in his collateral
challenge to the 1986 judgment, and sought dismissal on that
ground. Only after ruling that Magwood did not proce-
durally default the claim did the District Court sua sponte
consider whether §2244(b) barred review.* We leave that
procedural-default ruling to the Court of Appeals to re-
view in the first instance. Here, we underscore only that
procedural-default rules continue to constrain review of
claims in all applications, whether the applications are “sec-
ond or successive” or not.!

which obviously occurred after he filed, and obtained relief, in his first
habeas petition”).

14See 481 F. Supp. 2d 1262, 1267 (MD Ala. 2007) (“This court split the
proceedings on the current petition into two stages: stage I (determining
whether the claims were procedurally defaulted) and stage II (considering
the merits of the claims that were not procedurally defaulted)”). Few of
Magwood’s claims survived the initial cut.

15The dissent’s concern that such a petitioner may “reraise every argu-
ment against a sentence that was rejected by the federal courts during
the first round of federal habeas review,” post, at 354, is similarly hyper-
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Ironically, in an effort to effectuate what they believe is
Congress’ intent not to give any unfair benefit to habeas peti-
tioners, the State and the dissent propose an alternative rule
that would “close our doors to a class of habeas petitioners
seeking review without any clear indication that such was
Congress’ intent.” Castro v. United States, 540 U. S. 375,
381 (2003). Many examples can be given, but one suffices
to illustrate this point. Suppose that a petitioner files an
application raising 10 meritorious claims challenging his con-
viction. The district court grants a conditional writ based
on one of them, without reaching the remaining nine. Upon
retrial, the state court commits the same 10 legal mistakes.
(These are new errors, but no more new than the sentenc-
ing error in Magwood’s case.) Is an application presenting
those same 10 claims—now based on the errors in the new
judgment—“second or successive”? Under the opportunity-
based rule advanced by the State and the dissent, the answer
must be yes. All 10 claims would have to be dismissed.
See §2244(b)(1) (requiring dismissal of any claim presented
in a prior application). The State attempts to avoid this
“procedural anomally],” id., at 380, by suggesting that we
treat the nine unadjudicated claims as part of a first applica-
tion, because they were never adjudicated on the merits.
Cf. Slack, 529 U.S., at 478-481; Martinez-Villareal, 523
U. S., at 643-645. As for the adjudicated claim, “[r]espond-
ents assume that state judges will follow instructions im-
posed by federal courts,” and if not, “that federal courts will
consider a petitioner’s claim that the state court violated due
process by failing to honor the federal court’s mandate.”
Brief for Respondents 42. We see no need to engage in such
novel and complex rationalizations. AEDPA’s text com-
mands a more straightforward rule: where, unlike in Burton,
there is a “new judgment intervening between the two ha-
beas petitions,” 549 U. S., at 156, an application challenging

bolic. It will not take a court long to dispose of such claims where the
court has already analyzed the legal issues.
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the resulting new judgment is not “second or successive”
at all.
v

The State objects that our reading of § 2244(b) would allow
a petitioner who obtains a conditional writ as to his sentence
to file a subsequent application challenging not only his re-
sulting, new sentence, but also his original, undisturbed con-
viction. The State believes this result follows because a
sentence and conviction form a single “judgment” for pur-
poses of habeas review. This case gives us no occasion to
address that question, because Magwood has not attempted
to challenge his underlying conviction.!® We base our con-
clusion on the text, and that text is not altered by conse-
quences the State speculates will follow in another case.'”

* * *

For these reasons, we conclude that Magwood’s first appli-
cation challenging his new sentence under the 1986 judg-
ment is not “second or successive” under §2244(b). The
Court of Appeals erred by reading §2244(b) to bar review of
the fair-warning claim Magwood presented in that applica-
tion. We do not address whether the fair-warning claim is
procedurally defaulted. Nor do we address Magwood’s con-
tention that the Court of Appeals erred in rejecting his
ineffective-assistance claim by not addressing whether his
attorney should have objected under federal law.

16 Several Courts of Appeals have held that a petitioner who succeeds
on a first habeas application and is resentenced may challenge only the
“portion of a judgment that arose as a result of a previous successful ac-
tion.” Lang v. United States, 474 F. 3d 348, 351-352 (CA6 2007) (citing
decisions); see also Walker, 133 F. 3d, at 455; Esposito v. United States,
135 F. 3d 111, 113-114 (CA2 1997) (per curiam,).

"In any case, we cannot agree with the dissent that our reading of
§2244(b) gives a windfall to “a defendant who succeeds on even the most
minor and discrete issue.” Post, at 3564. AEDPA permits relief “only on
the ground that [the petitioner] is in custody in violation of the Constitu-
tion or laws or treaties of the United States.” §2254(a).
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The judgment of the Court of Appeals is reversed, and
the case is remanded for further proceedings consistent with
this opinion.

It is so ordered.

JUSTICE BREYER, with whom JUSTICE STEVENS and JUS-
TICE SOTOMAYOR join, concurring in part and concurring in
the judgment.

I join the Court’s well-reasoned opinion with the exception
of Part IV-B. The Court neither purports to alter nor does
alter our holding in Panetti v. Quarterman, 551 U. S. 930
(2007). See amnte, at 335, n. 11. In Panetti, we “declined
to interpret ‘second or successive’ as referring to all §2254
applications filed second or successively in time, even when
the later filings address a state-court judgment already chal-
lenged in a prior § 2254 application.” 551 U.S., at 944 (em-
phasis added). In this case, by contrast, we determine how
28 U. S. C. §2244(b) applies to a habeas petition that is the
first petition to address a new “state-court judgment” that
has not “already [been] challenged in a prior §2254 applica-
tion.” And, for the reasons provided by the Court, such a
“first” petition is not “second or successive.” Of course, as
the dissent correctly states, if Magwood were challenging
an undisturbed state-court judgment for the second time,
abuse-of-the-writ principles would apply, including Panetti’s
holding that an “application” containing a “claim” that “the
petitioner had no fair opportunity to raise” in his first habeas
petition is not a “second or successive” application. Post,
at 346 (opinion of KENNEDY, J.). Contrary to the dissent’s
assertion, post, at 349-350, the Court’s decision today and
our decision in Panetti fit comfortably together.

JUSTICE KENNEDY, with whom THE CHIEF JUSTICE, JUS-
TICE GINSBURG, and JUSTICE ALITO join, dissenting.

The Court today decides that a state prisoner who suc-
ceeds in his first federal habeas petition on a discrete sen-
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tencing claim may later file a second petition raising numer-
ous previously unraised claims, even if that petition is an
abuse of the writ of habeas corpus. The Court, in my re-
spectful submission, reaches this conclusion by misreading
precedents on the meaning of the phrase “second or succes-
sive” in the Antiterrorism and Effective Death Penalty Act
of 1996 (AEDPA). The Court then rewrites AEDPA’s text
but refuses to grapple with the logical consequences of its
own editorial judgment. A straightforward application of
the principles articulated in Pamnetti v. Quarterman, 551
U. S. 930 (2007), consistent with the conclusions of all of the
Courts of Appeals that have considered this issue, dictates
the opposite result. The design and purpose of AEDPA is
to avoid abuses of the writ of habeas corpus, in recognition
of the potential for the writ’s intrusive effect on state crimi-
nal justice systems. But today’s opinion, with considerable
irony, is not only a step back from AEDPA protection for
States but also a step back even from abuse-of-the-writ prin-
ciples that were in place before AEDPA. So this respectful
dissent becomes necessary.
I

Absent two exceptions that are inapplicable here, the rele-
vant statutory provision in AEDPA provides:

“A claim presented in a second or successive habeas
corpus application under section 2254 that was not pre-
sented in a prior application shall be dismissed . . ..”
28 U. S. C. §2244(b)(2).

The question before the Court is whether petitioner Billy
Joe Magwood filed “a second or successive” application by
raising a claim in his second habeas petition that he had
available and yet failed to raise in his first petition.

The term “second or successive” is a habeas “term of art.”
Slack v. McDanziel, 529 U. S. 473, 486 (2000). It incorporates
the pre-AEDPA abuse-of-the-writ doctrine. Panetti, 551
U.S., at 947. Before today, that legal principle was estab-


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 561 U. S. 320 (2010) 345

KENNEDY, J., dissenting

lished by the decisions of this Court. See, e. g., ibid.; Slack,
supra, at 486. Under that rule, to determine whether an
application is “second or successive,” a court must look to
the substance of the claim the application raises and decide
whether the petitioner had a full and fair opportunity to raise
the claim in the prior application. Panetti, supra, at 947.
Applying this analytical framework puts applications into
one of three categories.

First, if the petitioner had a full and fair opportunity to
raise the claim in the prior application, a second-in-time ap-
plication that seeks to raise the same claim is barred as
“second or successive.” This is consistent with pre-AEDPA
cases applying the abuse-of-the-writ doctrine and the bar on
“second or successive” applications. See, e. g., Wong Doo v.
United States, 265 U. S. 239, 241 (1924) (second application
barred where petitioner had a “full opportunity to offer
proof” of the same claim in his first habeas application);
Woodard v. Hutchins, 464 U. S. 377, 379 (1984) (Powell, J.,
concurring, writing for a majority of the Court) (second ap-
plication barred for claims that “could and should have been
raised in [the] first petition”); Delo v. Stokes, 495 U. S. 320,
321 (1990) (per curiam) (subsequent application barred for a
claim that “could have been raised in his first petition for
federal habeas corpus”). As McCleskey v. Zant, 499 U. S.
467, 489 (1991), explained, “a petitioner can abuse the writ
by raising a claim in a subsequent petition that he could have
raised in his first, regardless of whether the failure to raise it
earlier stemmed from a deliberate choice.” See also Habeas
Corpus Rule 2(c) (instructing habeas petitioners to “specify
all the grounds for relief available to [them]” and to “state
the facts supporting each ground”); Schlup v. Delo, 513 U. S.
298, 317-323 (1995) (describing adoption in habeas, through
legislation and judicial decision, of modified res judicata
(claim preclusion) doctrine); 18 C. Wright, A. Miller, & E.
Cooper, Federal Practice and Procedure § 4406, p. 138 (2d ed.
2002) (claim preclusion aspect of res judicata doctrine bars
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“matters that [were not, but] ought to have been raised” in
prior litigation).

Second, if the petitioner had no fair opportunity to raise
the claim in the prior application, a subsequent applica-
tion raising that claim is not “second or successive,” and
§2244(b)(2)’s bar does not apply. This can occur where the
claim was not yet ripe at the time of the first petition, see,
e. 9., Panetti, supra, at 947, or where the alleged violation
occurred only after the denial of the first petition, such as
the State’s failure to grant the prisoner parole as required
by state law, see, e. g., Hill v. Alaska, 297 F. 3d 895, 898-899
(CA9 2002); Crouch v. Norris, 251 F. 3d 720, 723-725 (CAS
2001); In re Cain, 137 F. 3d 234, 236 (CA5 1998). And to
respond to the Court’s concern, see ante, at 341, if the appli-
cant in his second petition raises a claim that he raised in his
first petition but the district court left unaddressed at its
own discretion, the second application would not be “second
or successive.” Reraising a previously unaddressed claim is
not abusive by any definition. If the Court believes there
are “[