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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective September 30, 1994, viz.:

For the District of Columbia Circuit, WILLIAM H. REHNQUIST,
Chief Justice.

For the First Circuit, DAvID H. SOUTER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.
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September 30, 1994.
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PRESENTATION OF THE ATTORNEY GENERAL
SUPREME COURT OF THE UNITED STATES

TUESDAY, MARCH 29, 2005

Present: CHIEF JUSTICE REHNQUIST, JUSTICE STEVENS,
JUSTICE O’CONNOR, JUSTICE SCALIA, JUSTICE KENNEDY,
JUSTICE SOUTER, JUSTICE THOMAS, JUSTICE GINSBURG, and
JUSTICE BREYER.

THE CHIEF JUSTICE said:

The Court now recognizes the Acting Solicitor General of
the United States.

The Acting Solicitor General addressed the Court as
follows:

MR. CHIEF JUSTICE, and may it please the Court. I have
the honor to present to the Court the eightieth Attorney
General of the United States, the Honorable Alberto R. Gon-
zales of Texas.

THE CHIEF JUSTICE said:

General Gonzales, on behalf of the Court, I welcome you
as the chief law officer of the United States government and
as an officer of this Court. We welcome you to the perform-
ance of your very important duties that will rest upon you
by virtue of your office. Your commission as Attorney Gen-
eral of the United States will be placed in the records of the
Court, and we wish you well in your new office.

The Attorney General said:
Thank you, MR. CHIEF JUSTICE.
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IN THE
SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 2004

TENET ET AL. v. DOE ET UX.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 03-1395. Argued January 11, 2005—Decided March 2, 2005

Respondent husband and wife filed suit against the United States and the
Director of the Central Intelligence Agency (CIA), asserting estoppel
and due process claims for the CIA’s alleged failure to provide them
with financial assistance it had promised in return for their espionage
services during the Cold War. The District Court denied the Govern-
ment’s motions to dismiss and for summary judgment, finding that re-
spondents’ claims were not barred by the rule of Totten v. United States,
92 U. S. 105, prohibiting suits against the Government based on covert
espionage agreements. Affirming in relevant part, the Ninth Circuit
reasoned that Totten posed no bar to reviewing some of respondents’
claims and thus the case could proceed to trial, subject to the Govern-
ment’s asserting the evidentiary state secrets privilege and the District
Court’s resolving that issue.

Held: Respondents’ suit is barred by the Totten rule. In Totten, this
Court concluded with no difficulty that the President had the authority
to bind the United States to contracts with secret agents, observed that
the very essence of such a contract was that it was secret and had to
remain so, and found that allowing a former spy to bring suit to enforce
such a contract would be entirely incompatible with the contract’s na-
ture. The Ninth Circuit was quite wrong in holding that Totten does
not require dismissal of respondents’ claims. It reasoned that Totten
developed merely a contract rule, prohibiting breach-of-contract claims
seeking to enforce an espionage agreement’s terms but not barring due

1
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process or estoppel claims. However, Totten was not so limited. It
precludes judicial review in cases such as respondents’ where success
depends on the existence of their secret espionage relationship with the
Government. Id., at 107. The Ninth Circuit also claimed that Totten
had been recast simply as an early expression of the evidentiary “state
secrets” privilege, rather than a categorical bar to respondents’ claims,
relying mainly on United States v. Reynolds, 345 U. S. 1, in which wid-
ows of civilians killed in a military plane crash sought privileged mili-
tary information in their wrongful-death action against the Govern-
ment. While the Reynolds Court looked to Totten in invoking the “well
established” state secrets privilege, it in no way signaled a retreat from
Totten’s broader holding that lawsuits premised on alleged espionage
agreements are altogether forbidden. The Court later credited Totten’s
more sweeping holding in Weinberger v. Catholic Action of Haw./Peace
Ed. Project, 454 U. S. 139, 146-147, thus confirming its continued valid-
ity. Reynolds therefore cannot plausibly be read to have replaced
Totten’s categorical bar in the distinct class of cases that depend upon
clandestine spy relationships. Nor does Webster v. Doe, 486 U. S. 592,
which addressed constitutional claims made by acknowledged (though
covert) CTA employees, support respondents’ claim. Only in the case
of an alleged former spy is Totten’s core concern implicated: preventing
the existence of the plaintiff’s relationship with the Government from
being revealed. The state secrets privilege and the use of in camera
judicial proceedings simply cannot provide the absolute protection the
Court found necessary in enunciating the 7otten rule. The possibility
that a suit may proceed and an espionage relationship may be revealed
is unacceptable. Forcing the Government to litigate these claims would
also make it vulnerable to “graymail,” 1. e., individual lawsuits brought
to induce the CIA to settle a case out of fear that litigation would reveal
classified information that might undermine covert operations. And re-
quiring the Government to invoke the privilege on a case-by-case basis
risks the perception that it is either confirming or denying relationships
with individual plaintiffs. Pp. 7-11.

329 F. 3d 1135, reversed.

REHNQUIST, C. J., delivered the opinion for a unanimous Court.
STEVENS, J., filed a concurring opinion, in which GINSBURG, J., joined,
post, p. 11.  SCALIA, J., filed a concurring opinion, post, p. 12.

Acting Solicitor General Clement argued the cause for
petitioners. With him on the briefs were Assistant Attor-
ney General Keisler, Deputy Assistant Attorney General
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Katsas, Lisa S. Blatt, Barbara L. Herwig, and H. Thomas
Byron 111

David J. Burman argued the cause for respondents.
With him on the brief were Steven W. Hale, Elizabeth A.
Alaniz, and Marie Aglion.

CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

In Totten v. United States, 92 U. S. 105 (1876), we held that
public policy forbade a self-styled Civil War spy from suing
the United States to enforce its obligations under their se-
cret espionage agreement. Respondents here, alleged for-
mer Cold War spies, filed suit against the United States and
the Director of the Central Intelligence Agency (CIA), as-
serting estoppel and due process claims for the CIA’s alleged
failure to provide respondents with the assistance it had
promised in return for their espionage services. Finding
that Totten did not bar respondents’ suit, the District Court
and the Court of Appeals for the Ninth Circuit held that the
case could proceed. We reverse because this holding con-
travenes the longstanding rule, announced more than a cen-
tury ago in Totten, prohibiting suits against the Government
based on covert espionage agreements.

Respondents, a husband and wife who use the fictitious
names John and Jane Doe, brought suit in the United States
District Court for the Western District of Washington.! Ac-
cording to respondents, they were formerly citizens of a for-
eign country that at the time was considered to be an enemy
of the United States, and John Doe was a high-ranking diplo-
mat for the country. After respondents expressed interest
in defecting to the United States, CIA agents persuaded
them to remain at their posts and conduct espionage for the

1The Government has neither confirmed nor denied any of respondents’
allegations. We therefore describe the facts as asserted in respondents’
second amended complaint. See App. to Pet. for Cert. 128a~136a. They
are, of course, no more than allegations.
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United States for a specified period of time, promising in
return that the Government “would arrange for travel to the
United States and ensure financial and personal security for
life.” App. to Pet. for Cert. 122a. After “carrying out their
end of the bargain” by completing years of purportedly
high-risk, valuable espionage services, id., at 123a, respond-
ents defected (under new names and false backgrounds) and
became United States citizens, with the Government’s help.
The CIA designated respondents with “PL-110" status and
began providing financial assistance and personal security.?

With the CIA’s help, respondent John Doe obtained em-
ployment in the State of Washington. As his salary in-
creased, the CTA decreased his living stipend until, at some
point, he agreed to a discontinuation of benefits while he was
working. Years later, in 1997, John Doe was laid off after a
corporate merger. Because John Doe was unable to find
new employment as a result of CIA restrictions on the type

2While the Government neither confirms nor denies that respondents
are part of any “PL-110" program, the parties agree this reference is to
50 U.S. C. §403h, a provision enacted as part of the Central Intelligence
Agency Act of 1949, §8, 63 Stat. 212 (renumbered §7, 72 Stat. 337). This
provision allows a limited number of aliens and members of their immedi-
ate families per year to be admitted to the United States for permanent
residence, regardless of their admissibility under the immigration laws,
upon a determination by the Director of the CIA, the Attorney General,
and the Commissioner of Immigration that admission of the particular
alien “is in the interest of national security or essential to the furtherance
of the national intelligence mission.” §403h. However, nothing in this
statute, nor anything in the redacted CIA regulations and related materi-
als respondents cite, see Brief for Respondents 41-43; App. to Brief in
Opposition 41-50, represents an enforceable legal commitment by the CIA
to provide support to spies that may be admitted into the United States
under §403h. See also App. to Pet. for Cert. 145a (decl. of William
McNair §5 (Information Review Officer for the CIA’s Directorate of Oper-
ations) (stating, based on his search of regulations and internal CIA poli-
cies, that he “can inform the court unequivocally that there are no Agency
or other US federal regulations that require the CIA to provide lifetime
subsistence assistance to individuals brought into the United States under
the authority of PL.-110" (emphasis in original))).
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of jobs he could hold, respondents contacted the CIA for fi-
nancial assistance.®> Denied such assistance by the CIA,
they claim they are unable to properly provide for them-
selves. Thus, they are faced with the prospect of either re-
turning to their home country (where they say they face ex-
treme sanctions), or remaining in the United States in their
present circumstances.

Respondents assert, among other things, that the CIA vio-
lated their procedural and substantive due process rights by
denying them support and by failing to provide them with a
fair internal process for reviewing their claims. They seek
injunctive relief ordering the CIA to resume monthly finan-
cial support pending further agency review. They also
request a declaratory judgment stating that the CIA failed
to provide a constitutionally adequate review process, and
detailing the minimal process the agency must provide. Fi-
nally, respondents seek a mandamus order requiring the CTA
to adopt agency procedures, to give them fair review, and to
provide them with security and financial assistance.

The Government moved to dismiss the complaint under
Federal Rules of Civil Procedure 12(b)(1) and 12(b)(6), princi-
pally on the ground that Totten bars respondents’ suit. The
District Court dismissed some of respondents’ claims but de-
nied the Government’s Totten objection, ruling that the due
process claims could proceed. 99 F. Supp. 2d 1284, 1289-
1294 (WD Wash. 2000). After minimal discovery, the Gov-

3 Respondents document their alleged series of contacts with the CIA.
See id., at 128a-136a (Second Amended Complaint). For instance,
respondents allegedly received a letter from the CIA in June 1997, ex-
pressing regret that the agency no longer had funds available to provide
assistance. Id., at 128a. Later, respondents claim they were told the
agency determined “the benefits previously provided were adequate for
the services rendered.” Id., at 129a. Although the CIA apparently did
not disclose to respondents the agency’s appeals process, respondents were
permitted to appeal the initial determination both to the Director of the
CIA and to a panel of former agency officials called the Helms Panel; both
appeals were denied. Id., at 129a-132a.
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ernment renewed its motion to dismiss based on Totten, and
it moved for summary judgment on respondents’ due process
claims. Apparently construing the complaint as also raising
an estoppel claim, the District Court denied the Govern-
ment’s motions, ruled again that Totten did not bar respond-
ents’ claims, and found there were genuine issues of material
fact warranting a trial on respondents’ due process and es-
toppel claims. App. to Pet. for Cert. 85a-94a. The District
Court certified an order for interlocutory appeal and stayed
further proceedings pending appeal. Id., at 79a—83a.

A divided panel of the Court of Appeals for the Ninth Cir-
cuit affirmed in relevant part. 329 F. 3d 1135 (2003). It
reasoned that Totten posed no bar to reviewing some of re-
spondents’ claims and thus that the case could proceed to
trial, subject to the Government’s asserting the evidentiary
state secrets privilege and the District Court’s resolving that
issue. 329 F. 3d, at 1145-1155. Over dissent, the Court of
Appeals denied a petition for rehearing en banc. 353 F. 3d
1141 (CA9 2004). The Government sought review, and we
granted certiorari.* 542 U. S. 936 (2004).

4 Preliminarily, we must address whether Steel Co. v. Citizens for Better
Environment, 523 U. S. 83 (1998), prevents us from resolving this case
based on the Totten issue. In Steel Co., we adhered to the requirement
that a court address questions pertaining to its or a lower court’s jurisdic-
tion before proceeding to the merits. 523 U. S., at 94-95. In the lower
courts, in addition to relying on 7otten, the Government argued that the
Tucker Act, 28 U. S. C. §1491(a)(1), required that respondents’ claims be
brought in the Court of Federal Claims, rather than in the District Court.
The District Court and the Court of Appeals rejected this argument, and
the Government did not seek review on this question in its petition for
certiorari. Pet. for Cert. 8, n. 2.

We may assume for purposes of argument that this Tucker Act question
is the kind of jurisdictional issue that Steel Co. directs must be resolved
before addressing the merits of a claim. Cf. United States v. Mitchell,
463 U. S. 206, 212, 215 (1983) (holding that “the Tucker Act effects a waiver
of sovereign immunity” and observing that “the existence of consent [to
be sued] is a prerequisite for jurisdiction”). Nevertheless, application of
the Totten rule of dismissal, like the abstention doctrine of Younger v.



Cite as: 544 U. S. 1 (2005) 7

Opinion of the Court

In Totten, the administrator of William A. Lloyd’s estate
brought suit against the United States to recover compensa-
tion for services that Lloyd allegedly rendered as a spy dur-
ing the Civil War. 92 U. S. 105. Lloyd purportedly entered
into a contract with President Lincoln in July 1861 to spy
behind Confederate lines on troop placement and fort plans,
for which he was to be paid $200 a month. Id., at 105-106.
The lower court had found that Lloyd performed on the con-
tract but did not receive full compensation. Id., at 106.
After concluding with “no difficulty,” ibid., that the Presi-
dent had the authority to bind the United States to contracts
with secret agents, we observed that the very essence of the
alleged contract between Lloyd and the Government was
that it was secret, and had to remain so:

“The service stipulated by the contract was a secret
service; the information sought was to be obtained clan-
destinely, and was to be communicated privately; the
employment and the service were to be equally con-
cealed. Both employer and agent must have under-
stood that the lips of the other were to be for ever sealed
respecting the relation of either to the matter. This

Harris, 401 U. S. 37 (1971), or the prudential standing doctrine, represents
the sort of “threshold question” we have recognized may be resolved be-
fore addressing jurisdiction. See Ruhrgas AG v. Marathon Oil Co., 526
U. S. 574, 585 (1999) (“It is hardly novel for a federal court to choose among
threshold grounds for denying audience to a case on the merits”); see also
Kowalskt v. Tesmer, 543 U. S. 125, 129 (2004) (assuming Article IIT stand-
ing in order to “address the alternative threshold question whether” attor-
neys had third-party standing); Steel Co., supra, at 100, n. 3 (approving a
decision resolving Younger abstention before addressing subject-matter
jurisdiction). It would be inconsistent with the unique and categorical
nature of the Totten bar—a rule designed not merely to defeat the as-
serted claims, but to preclude judicial inquiry—to first allow discovery or
other proceedings in order to resolve the jurisdictional question. Thus,
whether or not the Government was permitted to waive the Tucker Act
question, we may dismiss respondents’ cause of action on the ground that
it is barred by Totten.
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condition of the engagement was implied from the na-
ture of the employment, and is implied in all secret em-
ployments of the government in time of war, or upon
matters affecting our foreign relations, where a disclo-
sure of the service might compromise or embarrass our
government in its public duties, or endanger the person
or injure the character of the agent.” Ibid.

Thus, we thought it entirely incompatible with the nature of
such a contract that a former spy could bring suit to enforce
it. Id., at 106-107.

We think the Court of Appeals was quite wrong in holding
that Totten does not require dismissal of respondents’ claims.
That court, and respondents here, reasoned first that Totten
developed merely a contract rule, prohibiting breach-of-
contract claims seeking to enforce the terms of espionage
agreements but not barring claims based on due process or
estoppel theories. In fact, Totten was not so limited: “[PJub-
lic policy forbids the maintenance of any suit in a court of
justice, the trial of which would inevitably lead to the disclo-
sure of matters which the law itself regards as confidential.”
Id., at 107 (emphasis added); see also ibid. (“The secrecy
which such contracts impose precludes any action for their
enforcement” (emphasis added)). No matter the clothing in
which alleged spies dress their claims, Totten precludes judi-
cial review in cases such as respondents’ where success de-
pends upon the existence of their secret espionage relation-
ship with the Government.

Relying mainly on United States v. Reynolds, 345 U. S. 1
(1953), the Court of Appeals also claimed that Totten has
been recast simply as an early expression of the evidentiary
“state secrets” privilege, rather than a categorical bar to
their claims. Reynolds involved a wrongful-death action
brought under the Federal Tort Claims Act, 28 U.S.C.
§ 1346, by the widows of three civilians who died in the crash
of a military B-29 aircraft. 345 U. S, at 2-3. In the course
of discovery, the plaintiffs sought certain investigation-
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related documents, which the Government said contained
“‘highly secret,”” privileged military information. Id., at
3-4. We recognized “the privilege against revealing mili-
tary secrets, a privilege which is well established in the law
of evidence,” id., at 6-7, and we set out a balancing approach
for courts to apply in resolving Government claims of privi-
lege, id., at 7-11. We ultimately concluded that the Govern-
ment was entitled to the privilege in that case. Id., at
10-12.

When invoking the “well established” state secrets privi-
lege, we indeed looked to Totten. Reynolds, supra, at 7,
n. 11 (citing Totten, supra, at 107). See also Brief for United
States in United States v. Reynolds, O. T. 1952, No. 21, pp. 36,
42 (citing Totten in support of a military secrets privilege).
But that in no way signaled our retreat from 7Totten’s
broader holding that lawsuits premised on alleged espionage
agreements are altogether forbidden. Indeed, our opinion
in Reynolds refutes this very suggestion: Citing Totten as a
case “where the very subject matter of the action, a contract
to perform espionage, was a matter of state secret,” we de-
clared that such a case was to be “dismissed on the pleadings
without ever reaching the question of evidence, since it was
so obvious that the action should never prevail over the priv-
ilege.” 345 U. S., at 11, n. 26 (emphasis added).

In a later case, we again credited the more sweeping hold-
ing in Totten, thus confirming its continued validity. See
Weinberger v. Catholic Action of Haw./Peace Ed. Project,
454 U. S. 139, 146-147 (1981) (citing Totten in holding that
“whether or not the Navy has complied with [§102(2)(C) of
the National Environmental Policy Act of 1969, 83 Stat. 853,
42 U. S. C. §4332(2)(C)] ‘to the fullest extent possible’ is be-
yond judicial scrutiny in this case,” where, “[d]Jue to national
security reasons,” the Navy could “neither admit nor deny”
the fact that was central to the suit, 7. e., “that it propose[d]
to store nuclear weapons” at a facility). Reynolds therefore
cannot plausibly be read to have replaced the categorical
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Totten bar with the balancing of the state secrets evidentiary
privilege in the distinet class of cases that depend upon clan-
destine spy relationships.

Nor does Webster v. Doe, 486 U. S. 592 (1988), support re-
spondents’ claim. There, we held that §102(c) of the Na-
tional Security Act of 1947, 61 Stat. 498, 50 U. S. C. §403(c),
may not be read to exclude judicial review of the constitu-
tional claims made by a former CIA employee for alleged
discrimination. 486 U. S., at 603. In reaching that conclu-
sion, we noted the “‘serious constitutional question’ that
would arise if a federal statute were construed to deny any
judicial forum for a colorable constitutional claim.” Ibid.
But there is an obvious difference, for purposes of Totten,
between a suit brought by an acknowledged (though covert)
employee of the CIA and one filed by an alleged former spy.
Only in the latter scenario is 7otten’s core concern impli-
cated: preventing the existence of the plaintiff’s relationship
with the Government from being revealed.® That is why the
CIA regularly entertains Title VII claims concerning the
hiring and promotion of its employees, as we noted in Web-
ster, supra, at 604, yet Totten has long barred suits such as
respondents’.

There is, in short, no basis for respondents’ and the Court
of Appeals’ view that the Totten bar has been reduced to an
example of the state secrets privilege. In a far closer case
than this, we observed that if the “precedent of this Court
has direct application in a case, yet appears to rest on
reasons rejected in some other line of decisions, the Court

5The Court of Appeals apparently believed that the plaintiff’s relation-
ship with the CIA was secret in Webster, just as in this case. See 329
F. 3d 1135, 1153 (CA9 2003). It is true that the plaintiff in Webster pro-
ceeded under a pseudonym because “his status as a CIA employee cannot
be publicly acknowledged.” Brief for United States in Webster v. Doe,
0.T. 1987, No. 86-1294, p. 3,n. 1. But the fact that the plaintiff in Webster
kept his identity secret did not mean that the employment relationship
between him and the CIA was not known and admitted by the CIA.
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of Appeals should follow the case which directly controls,
leaving to this Court the prerogative of overruling its own
decisions.” Rodriguez de Quijas v. Shearson/American
Express, Inc., 490 U. S. 477, 484 (1989).

We adhere to Totten. The state secrets privilege and the
more frequent use of in camera judicial proceedings simply
cannot provide the absolute protection we found necessary
in enunciating the Totten rule. The possibility that a suit
may proceed and an espionage relationship may be revealed,
if the state secrets privilege is found not to apply, is unac-
ceptable: “Even a small chance that some court will order
disclosure of a source’s identity could well impair intelligence
gathering and cause sources to ‘close up like a clam.”” CIA
v. Sims, 471 U. S. 159, 175 (1985). Forcing the Government
to litigate these claims would also make it vulnerable to
“graymail,” 1. e., individual lawsuits brought to induce the
CIA to settle a case (or prevent its filing) out of fear that
any effort to litigate the action would reveal classified in-
formation that may undermine ongoing covert operations.
And requiring the Government to invoke the privilege on a
case-by-case basis risks the perception that it is either con-
firming or denying relationships with individual plaintiffs.

The judgment of the Court of Appeals is reversed.

It 1s so ordered.

JUSTICE STEVENS, with whom JUSTICE GINSBURG joins,
concurring.

In Totten v. United States, 92 U. S. 105 (1876), the Court
held that an alleged oral agreement between a deceased spy
and President Lincoln was unenforceable. There may be
situations in which the national interest would be well
served by a rule that permitted similar commitments made
by less senior officers to be enforced in court, subject to pro-
cedures designed to protect sensitive information. If that
be so, Congress can modify the federal common-law rule an-
nounced in Totten. For the purposes of today’s decision,
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which I join, the doctrine of stare decisis provides a sufficient
justification for concluding that the complaint is without
merit. The Court wisely decides that the absence of an en-
forceable agreement requires that respondents’ constitu-
tional and other claims be dismissed without first answering
an arguably antecedent jurisdictional question. See ante, at
6-7, n. 4; see also Steel Co. v. Citizens for Better Environ-
ment, 523 U. S. 83, 117-123 (1998) (STEVENS, J., concurring
in judgment).

JUSTICE SCALIA, concurring.

I join the Court’s opinion because I do not agree with
JUSTICE STEVENS’s concurrence, painting today’s action as a
vindication of his opinion concurring in the judgment in Steel
Co. v. Citizens for Better Environment, 523 U.S. 83, 112
(1998), in which he would have held that a jurisdictional bar
does not prevent the resolution of a merits issue. When to-
day’s opinion refers to the issue in Totten v. United States,
92 U.S. 105 (1876), as “the sort of ‘threshold question’ we
have recognized may be resolved before addressing jurisdic-
tion,” ante, at 7, n. 4, it is surely not referring to the run-of-
the-mill, nonthreshold merits question whether a cause of
action exists. And when it describes “the unique and cate-
gorical nature of the Totten bar—a rule designed not merely
to defeat the asserted claims, but to preclude judicial in-
quiry,” ibid., it is assuredly not describing the mere everyday
absence of a cause of action. As applied today, the bar of
Totten is a jurisdictional one.

Of course even if it were not, given the squarely applicable
precedent of Totten, the absence of a cause of action is so
clear that respondents’ claims are frivolous—establishing
another jurisdictional ground for dismissal that the Steel Co.
majority opinion acknowledges. See 523 U. S., at 89.
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SHEPARD ». UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
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After petitioner Shepard pleaded guilty to being a felon in possession of
a firearm in violation of 18 U. S. C. §922(g)(1), the Government sought
to increase his sentence from a 37-month maximum to the 15-year mini-
mum that § 924(e), popularly known as the Armed Career Criminal Act
(ACCA), mandates for such felons who have three prior convictions for
violent felonies or drug offenses. Shepard’s predicate felonies were
Massachusetts burglary convictions entered upon guilty pleas. This
Court has held that only “generic burglary”—meaning, among other
things, that it was committed in a building or enclosed space—is a vio-
lent crime under the ACCA, Taylor v. United States, 495 U. S. 575, 599,
and that a court sentencing under the ACCA can look to statutory ele-
ments, charging documents, and jury instructions to determine whether
an earlier conviction after a jury trial was for generic burglary in States
(like Massachusetts) with broader burglary definitions, id., at 602. Re-
fusing to consider the 15-year minimum, the District Court found that
a Taylor investigation did not show that Shepard had three generic bur-
glary convictions and rejected the Government’s argument that the
court should examine police reports and complaint applications in deter-
mining whether Shepard’s guilty pleas admitted and supported generic
burglary convictions. The First Circuit vacated, ruling that such re-
ports and applications should be considered. On remand, the District
Court again declined to impose the enhanced sentence. The First Cir-
cuit vacated.

Held: The judgment is reversed, and the case is remanded.

348 F. 3d 308, reversed and remanded.

JUSTICE SOUTER delivered the opinion of the Court, except as to
Part III, concluding that enquiry under the ACCA to determine
whether a guilty plea to burglary under a nongeneric statute necessarily
admitted elements of the generic offense is limited to the terms of the
charging document, to the terms of a plea agreement or transcript of
colloquy between judge and defendant in which the defendant confirmed
the factual basis for the plea, or to some comparable judicial record of
this information. Guilty pleas may establish ACCA predicate offenses,
and Taylor’s reasoning controls the identification of generic convictions
following pleas, as well as convictions on verdicts, in States with nonge-
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neric offenses. The ACCA nowhere provides that convictions in tried
and pleaded cases should be regarded differently, and nothing in Tay-
lor’s rationale limits it to prior jury convictions. This Court, then, must
find the right analogs for applying Taylor to pleaded cases. The Taylor
Court drew a pragmatic conclusion about the best way to identify ge-
neric convictions in jury cases. In cases tried without a jury, the closest
analogs to jury instructions would be a bench-trial judge’s formal ruling
of law and finding of fact; in pleaded cases, they would be the statement
of factual basis for the charge shown by a transcript of plea colloquy or
by written plea agreement presented to the court, or by a record of
comparable findings of fact adopted by the defendant upon entering the
plea. A later court could generally tell from such material whether the
prior plea had “necessarily” rested on the fact identifying the burglary
as generic. Taylor, supra, at 602. The Government’s arguments for a
wider evidentiary cast that includes documents submitted to lower
courts even prior to charges amount to a call to ease away from Taylor’s
conclusion that respect for congressional intent and avoidance of collat-
eral trials require confining generic conviction evidence to the convict-
ing court’s records approaching the certainty of the record of conviction
in a generic crime State. That was the heart of the Taylor decision,
and there is no justification for upsetting that precedent where the
Court is dealing with statutory interpretation and where Congress has
not, in the nearly 15 years since Taylor, taken any action to modify the
statute. Pp. 19-23, 26.

JUSTICE SOUTER, joined by JUSTICE STEVENS, JUSTICE SCALIA, and
JUSTICE GINSBURG, concluded in Part III that the rule in the Jones v.
United States, 526 U. S. 227, 243, n. 6, and Apprendi v. New Jersey, 530
U. S. 466, 490, line of cases—that any fact other than a prior conviction
sufficient to raise the limit of the possible federal sentence must be
found by a jury, absent a waiver by the defendant—is also relevant to
ACCA sentencing. In a nongeneric State, the fact necessary to show a
generic crime is not established by the record of conviction as it would
be in a generic State when a judicial finding of a disputed prior convie-
tion is made on the authority of Almendarez-Torres v. United States,
523 U. S. 224. Instead, the sentencing judge considering the ACCA en-
hancement would (on the Government’s view) make a disputed finding
of fact about what the defendant and state judge must have understood
as the prior plea’s factual basis, and the dispute raises the concern un-
derlying Jones and Apprendi: the Sixth and Fourteenth Amendments
guarantee a jury’s standing between a defendant and the power of the
State, and they guarantee a jury’s finding of any disputed fact essential
to increase a potential sentence’s ceiling. The disputed fact here is too
far removed from the conclusive significance of a prior judicial record,
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and too much like the findings subject to Jones and Apprendi, to say
that Almendarez-Torres clearly authorizes a judge to resolve the dis-
pute. The rule of reading statutes to avoid serious risks of unconstitu-
tionality therefore counsels the Court to limit the scope of judicial fact-
finding on the disputed generic character of a prior plea. Pp. 24-26.

JUSTICE THOMAS agreed that the Court should not broaden the scope
of the evidence judges may consider under Taylor v. United States, 495
U. S. 575, because it would give rise to constitutional error, not constitu-
tional doubt. Both Almendarez-Torres v. United States, 523 U. S. 224,
and Taylor, which permit judicial factfinding that concerns prior convic-
tions, have been eroded by this Court’s subsequent Sixth Amendment
jurisprudence. Pp. 26-28.

SOUTER, J., delivered an opinion, which was for the Court except as to
Part III. STEVENS, SCALIA, and GINSBURG, JJ., joined that opinion in
full, and THOMAS, J., joined except as to Part III. THOMAS, J., filed an
opinion concurring in part and concurring in the judgment, post, p. 26.
(O’CONNOR, J., filed a dissenting opinion, in which KENNEDY and BREYER,
JJ., joined, post, p. 28. REHNQUIST, C. J.,, took no part in the decision of
the case.

Linda J. Thompson, by appointment of the Court, 543
U. S. 806, argued the cause for petitioner. With her on the
briefs were John M. Thompson and Jeffrey T. Green.

John P. Elwood argued the cause for the United States.
With him on the brief were Acting Solicitor General Clem-
ent, Assistant Attorney General Wray, and Deputy Solicitor
General Dreeben.*

JUSTICE SOUTER delivered the opinion of the Court, ex-
cept as to Part I1L.

Title 18 U. S. C. §924(e) (2000 ed. and Supp. II), popularly
known as the Armed Career Criminal Act (ACCA), man-
dates a minimum 15-year prison sentence for anyone possess-
ing a firearm after three prior convictions for serious drug
offenses or violent felonies. The Act makes burglary a vio-

*Gregory L. Poe, Roy T. Englert, Jr., Max Huffman, and Pamela Har-
ris filed a brief for the National Association of Criminal Defense Lawyers
as amicus curiae urging reversal.
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lent felony only if committed in a building or enclosed space
(“generic burglary”), not in a boat or motor vehicle. In Tay-
lor v. United States, 495 U. S. 575 (1990), we held that a court
sentencing under the ACCA could look to statutory ele-
ments, charging documents, and jury instructions to deter-
mine whether an earlier conviction after trial was for generic
burglary. The question here is whether a sentencing court
can look to police reports or complaint applications to deter-
mine whether an earlier guilty plea necessarily admitted,
and supported a conviction for, generic burglary. We hold
that it may not, and that a later court determining the char-
acter of an admitted burglary is generally limited to exam-
ining the statutory definition, charging document, written
plea agreement, transcript of plea colloquy, and any explicit
factual finding by the trial judge to which the defendant
assented.
I

Petitioner Reginald Shepard was indicted under 18
U. S. C. §922(2)(1), barring felons from possessing a firearm,
and pleaded guilty. At sentencing the Government claimed
that Shepard’s prior convictions raised his sentencing range
from between 30 and 37 months (under the United States
Sentencing Guidelines) to the 15-year minimum required by
§924(e), pointing to four prior convictions entered upon
Shepard’s pleas of guilty under one of Massachusetts’s two
burglary statutes.! Whereas the Government said that each
conviction represented a predicate ACCA offense of generic
burglary, the District Court ruled that Taylor barred count-
ing any of the prior convictions as predicates for the manda-
tory minimum. 125 F. Supp. 2d 562, 569 (Mass. 2000).

In Taylor we read the listing of “burglary” as a predicate
“violent felony” (in the ACCA) to refer to what we called

!The Government initially cited a fifth prior burglary conviction, but
after failing to obtain adequate documentation about this conviction the
Government focused on the other four.
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“generic burglary,” an “unlawful or unprivileged entry into,
or remaining in, a building or structure, with intent to com-
mit a crime.” 495 U.S., at 599. Because statutes in some
States (like Massachusetts) define burglary more broadly, as
by extending it to entries into boats and cars, we had to
consider how a later court sentencing under the ACCA might
tell whether a prior burglary conviction was for the generic
offense.? We held that the ACCA generally prohibits the
later court from delving into particular facts disclosed by the
record of conviction, thus leaving the court normally to “look
only to the fact of conviction and the statutory definition of
the prior offense.” Id., at 602. We recognized an exception
to this “categorical approach” only for “a narrow range of
cases where a jury [in a State with a broader definition of
burglary] was actually required to find all the elements of”
the generic offense. Ibid. We held the exception applica-
ble “if the indictment or information and jury instructions
show that the defendant was charged only with a burglary
of a building, and that the jury necessarily had to find an
entry of a building to convict . ...” Ibid. Only then might
a conviction under a “nongeneric” burglary statute qualify
as an ACCA predicate.

In this case, the offenses charged in state complaints were
broader than generic burglary, and there were of course no
jury instructions that might have narrowed the charges to
the generic limit. The Government nonetheless urged the
District Court to examine reports submitted by the police
with applications for issuance of the complaints, as a way of
telling whether Shepard’s guilty pleas went to generic bur-
glaries notwithstanding the broader descriptions of the of-
fenses in the complaints, descriptions that tracked the more
expansive definition in Massachusetts law. The court con-
cluded that Taylor forbade this, and that investigation
within the Taylor limits failed to show that Shepard had

2 Although Taylor involved prior burglaries, as this case does, our hold-
ing in Taylor covered other predicate ACCA offenses. 495 U. S., at 600.



18 SHEPARD v». UNITED STATES

Opinion of the Court

three generic burglary convictions. The court accordingly
refused to consider the 15-year mandatory minimum, though
it did sentence Shepard somewhat above the standard level
under the Sentencing Guidelines, on the ground that his
criminal history category under the Guidelines did not do
justice to his ample criminal record.

On appeal the First Circuit, following its earlier decision
in United States v. Harris, 964 F. 2d 1234 (1992), vacated
the sentence and ruled that complaint applications and police
reports may count as “sufficiently reliable evidence for deter-
mining whether a defendant’s plea of guilty constitutes an
admission to a generically violent crime,” 231 F. 3d 56, 67
(2000). As to each of Shepard’s prior convictions, the court
remanded the case for the District Court to determine
whether there was “sufficiently reliable evidence that the
government and the defendant shared the belief that the de-
fendant was pleading guilty to a generically violent crime.”
Id., at 70.

The District Court again declined to impose the 15-year
mandatory minimum, even though the Government supple-
mented its earlier submission with police reports or com-
plaint applications on two additional burglary convictions.
The District Judge noted that the only account of what oc-
curred at each of the prior plea hearings came from an affi-
davit submitted by Shepard, who stated “that none of the
details in th[e police] reports wlas] ever mentioned at his
pleas,” that “the reports themselves were never read by the
judge to him during the plea colloquy,” and that at no time
“was he ever asked if the information contained in the . . .
[rleports wlas] true.” 181 F. Supp. 2d 14, 19 (Mass. 2002).
Shepard further swore that “with respect to each report:
[he] did not admit the truth of the information contained in
the . .. [r]leport as part of [his] plea and [had] never admitted
in court the facts alleged in the report ....” Id., at 19-20
(internal quotation marks omitted). Based on this, the Dis-
trict Court found that the Government had failed to carry
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its burden to demonstrate that Shepard had pleaded to three
generic burglaries.

The Court of Appeals again vacated the sentence. After
observing that Shepard had never “seriously disputed” that
he did in fact break into the buildings described in the police
reports or complaint applications, 348 F. 3d 308, 311 (CA1l
2003), the court rejected the District Court’s conclusion
that the Government had not shown the requisite predicate
offenses for the 15-year minimum sentence, id., at 314.
The case was remanded with instructions to impose that
sentence.

We granted certiorari, 542 U. S. 918 (2004), to address di-
vergent decisions in the Courts of Appeals applying Taylor
when prior convictions stem from guilty pleas, not jury ver-
dicts. We now reverse.

II

We agree with the First Circuit (and every other Court of
Appeals to speak on the matter) that guilty pleas may estab-
lish ACCA predicate offenses and that Taylor’s reasoning
controls the identification of generic convictions following
pleas, as well as convictions on verdicts, in States with non-
generic offenses. See 348 F. 3d, at 312, n. 4 (citing cases).
Shepard wisely refrains from challenging this position, for
the ACCA nowhere provides that convictions in tried and
pleaded cases are to be regarded differently. It drops no
hint that Congress contemplated different standards for
establishing the fact of prior convictions, turning on the
basis of trial or plea. Nothing to that effect is suggested,
after all, by the language imposing the categorical approach,
which refers to predicate offenses in terms not of prior
conduct but of prior “convictions” and the “element[s]”
of crimes. Taylor, supra, at 600-601 (citing 18 U.S. C.
§924(e)). Nor does the ACCA’s legislative history reveal a
lesser congressional preference for a categorical, as distinct
from fact-specific, approach to recognizing ACCA predicates
in cases resolved by plea. Taylor, supra, at 601. And
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certainly, “the practical difficulties and potential unfairness
of a factual approach are daunting,” ibid., no less in pleaded
than in litigated cases. Finally, nothing in Taylor’s ration-
ale limits it to prior jury convictions; our discussion of the
practical difficulties inherent in looking into underlying cir-
cumstances spoke specifically of “cases where the defendant
pleaded guilty, [in which] there often is no record of the un-
derlying facts.” Ibid. Our job, then, is to find the right
analogs for applying the Taylor rule to pleaded cases.

The Taylor Court drew a pragmatic conclusion about the
best way to identify generic convictions in jury cases, while
respecting Congress’s adoption of a categorical criterion that
avoids subsequent evidentiary enquiries into the factual
basis for the earlier conviction. The Court held that generic
burglary could be identified only by referring to charging
documents filed in the court of conviction, or to recorded ju-
dicial acts of that court limiting convictions to the generic
category, as in giving instruction to the jury.

The Court did not, however, purport to limit adequate ju-
dicial record evidence strictly to charges and instructions,
1d., at 602 (discussing the use of these documents as an “ex-
ample”), since a conviction might follow trial to a judge alone
or a plea of guilty. In cases tried without a jury, the closest
analogs to jury instructions would be a bench-trial judge’s
formal rulings of law and findings of fact, and in pleaded
cases they would be the statement of factual basis for the
charge, Fed. Rule Crim. Proc. 11(a)(3), shown by a transcript
of plea colloquy or by written plea agreement presented to
the court, or by a record of comparable findings of fact
adopted by the defendant upon entering the plea.? With

3Several Courts of Appeals have taken a similar view, approving the
use of some or all of these documents. United States v. Bonat, 106 F. 3d
1472, 1476-1477 (CA9 1997); United States v. Maness, 23 F. 3d 1006, 1009—
1010 (CAG6 1994); United States v. Smith, 10 F. 3d 724, 733-734 (CA10 1993)
(per curiam) (construing United States Sentencing Commission, Guide-
lines Manual §4B1.2 (Nov. 1990)).
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such material in a pleaded case, a later court could generally
tell whether the plea had “necessarily” rested on the fact
identifying the burglary as generic, Taylor, supra, at 602,
just as the details of instructions could support that conclu-
sion in the jury case, or the details of a generically limited
charging document would do in any sort of case.

The Government argues for a wider evidentiary cast, how-
ever, going beyond conclusive records made or used in adju-
dicating guilt and looking to documents submitted to lower
courts even prior to charges. It argues for considering a
police report submitted to a local court as grounds for issuing
a complaint under a nongeneric statute; if that report alleges
facts that would satisfy the elements of a generic statute,
the report should suffice to show that a later plea and convie-
tion were for a predicate offense under the ACCA. There
would be no reason for concern about unavailable witnesses
or stale memories, the Government points out, and such lim-
ited enquiry would be consistent with Taylor because “[t]he
underlying purpose [would be] the same as in examining the
charging paper and jury instructions (which the Court en-
dorsed in Taylor): to determine the nature of the offense of
which petitioner was convicted, rather than to determine
what he actually did.” Brief for United States 22-23. The
Government stresses three points.

First, it says that the more accommodating view of evi-
dence competent to prove that the plea was to a generic of-
fense will yield reliable conclusions. Although the records
of Shepard’s pleas with their notations that he “[aldmit[ted]
sufflicient] facts” do not necessarily show that he admitted
entering buildings or structures, as would be true under a
generic burglary statute or charge, the police reports suffice
to show that the record of admitting sufficient facts “can only
have plausibly rested on petitioner’s entry of a building.”
Id., at 25.

Second, the Government pulls a little closer to Taylor’s
demand for certainty when identifying a generic offense by
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emphasizing that the records of the prior convictions used
in this case are in each instance free from any inconsistent,
competing evidence on the pivotal issue of fact separating
generic from nongeneric burglary. “[Tlhere is nothing in
the record to indicate that petitioner had pleaded guilty
based on entering a ship or vehicle on any of the occasions
at issue.” Brief for United States 16.

Finally, the Government supports its call for a more inclu-
sive standard of competent evidence by invoking the virtue
of a nationwide application of a federal statute unaffected by
idiosyncrasies of recordkeeping in any particular State. A
bar on review of documents like police reports and complaint
applications would often make the ACCA sentencing en-
hancement “hinge on the happenstance of state court
record-keeping practices and the vagaries of state prosecu-
tors’ charging practices.” Brief in Opposition 13 (internal
quotation marks omitted).

On each point, however, the Government’s position raises
an uncomfortable implication: every one of its arguments
could have been pressed in favor of an enquiry beyond what
Taylor allows when a jury conviction follows nongeneric in-
structions, and each is therefore as much a menace to Taylor
as a justification for an expansive approach to showing
whether a guilty plea admitted the generic crime. If the
transcript of a jury trial showed testimony about a building
break, one could say that the jury’s verdict rested on a find-
ing to that effect. If the trial record showed no evidence of
felonious entrance to anything but a building or structure,
the odds that the offense actually committed was generic
burglary would be a turf accountant’s dream. And, again, if
it were significant that vagaries of abbreviated plea records
could limit the application of the ACCA, the significance
would be no less when the disputed, predicate conviction fol-
lowed a jury trial and the stenographic notes of the charge
had been thrown away.



Cite as: 544 U. S. 13 (2005) 23

Opinion of the Court

The Government’s position thus amounts to a call to ease
away from the Taylor conclusion, that respect for congres-
sional intent and avoidance of collateral trials require that
evidence of generic conviction be confined to records of the
convicting court approaching the certainty of the record of
conviction in a generic crime State. But that limitation was
the heart of the decision, and we cannot have Taylor and the
Government’s position both.

There is not, however, any sufficient justification for upset-
ting precedent here. We are, after all, dealing with an issue
of statutory interpretation, see, e.g., Taylor, 495 U.S., at
602, and the claim to adhere to case law is generally powerful
once a decision has settled statutory meaning, see Patterson
v. McLean Credit Union, 491 U. S. 164, 172-173 (1989) (“Con-
siderations of stare decisis have special force in the area of
statutory interpretation, for here, unlike in the context of
constitutional interpretation, the legislative power is impli-
cated, and Congress remains free to alter what we have
done”). In this instance, time has enhanced even the usual
precedential force, nearly 15 years having passed since Tay-
lor came down, without any action by Congress to modify
the statute as subject to our understanding that it allowed
only a restricted look beyond the record of conviction under
a nongeneric statute.*

4Like the Government, the dissent would allow district courts to exam-
ine a wider range of documents than we approve today, and its proposal
is no more consistent with Taylor than the Government’s. Taylor is clear
that any enquiry beyond statute and charging document must be narrowly
restricted to implement the object of the statute and avoid evidentiary
disputes. In the case before it, the Court drew the line after allowing
courts to review documents showing “that the jury necessarily had to find
an entry of a building to convict.” 495 U. S., at 602; see also ibid. (permit-
ting a sentencing court to look beyond the state statute “in a narrow range
of cases where a jury was actually required to find all the elements of
generic burglary”). As we say in the text, there are certainly jury trials
with record documents like those at issue here, never introduced at trial
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II1

Developments in the law since Taylor, and since the First
Circuit’s decision in Harris, provide a further reason to ad-
here to the demanding requirement that any sentence under
the ACCA rest on a showing that a prior conviction “neces-
sarily” involved (and a prior plea necessarily admitted) facts
equating to generic burglary. The Taylor Court, indeed,
was prescient in its discussion of problems that would follow
from allowing a broader evidentiary enquiry. “If the sen-
tencing court were to conclude, from its own review of the
record, that the defendant [who was convicted under a non-
generic burglary statute] actually committed a generic bur-
glary, could the defendant challenge this conclusion as
abridging his right to a jury trial?” 495 U. S,, at 601. The
Court thus anticipated the very rule later imposed for the
sake of preserving the Sixth Amendment right, that any fact
other than a prior conviction sufficient to raise the limit of
the possible federal sentence must be found by a jury, in the
absence of any waiver of rights by the defendant. Jones v.
United States, 526 U. S. 227, 243, n. 6 (1999); see also Ap-
prendi v. New Jersey, 530 U. S. 466, 490 (2000).

The Government dismisses the relevance of the Jones-
Apprendi implementation of the jury right here by describ-

but “uncontradicted,” post, at 31 (opinion of O’CONNOR, J.), and “internally
consistent,” ibid., with the evidence that came in. The dissent would pre-
sumably permit examination of such documents, but Taylor assuredly
does not.

The only way to reconcile the dissent’s approach with Taylor is to say
that in Taylor the prior convictions followed jury verdicts while in this
case each prior conviction grew out of a guilty plea. See post, at 36 (“Tay-
lor itself set no rule for guilty pleas”). But Taylor has no suggestion that
its reasoning would not apply in plea cases, and its discussion of the practi-
cal difficulties specifically referred to prior guilty pleas. 495 U. S, at 601.
Moreover, as we have noted, see supra, at 19, and as the dissent nowhere
disputes, the ACCA provides no support for such a distinction. We de-
cline to create a distinction that Congress evidently had no desire to draw,
that Taylor did not envision, and that we would be hard pressed to explain.
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ing the determination necessary to apply the ACCA as “in-
volv[ing] only an assessment of what the state court itself
already has been ‘required to find’ in order to find the de-
fendant guilty.” Brief for United States 38 (quoting Taylor,
supra, at 602). But it is not that simple. The problem is
that “what the state court . . . has been ‘required to find’” is
debatable. In a nongeneric State, the fact necessary to
show a generic crime is not established by the record of con-
viction as it would be in a generic State when a judicial find-
ing of a disputed prior conviction is made on the authority
of Almendarez-Torres v. United States, 523 U. S. 224 (1998).
The state statute requires no finding of generic burglary, and
without a charging document that narrows the charge to ge-
neric limits, the only certainty of a generic finding lies in
jury instruections, or bench-trial findings and rulings, or (in a
pleaded case) in the defendant’s own admissions or accepted
findings of fact confirming the factual basis for a valid plea.
In this particular pleaded case, the record is silent on the
generic element, there being no plea agreement or recorded
colloquy in which Shepard admitted the generic fact.
Instead, the sentencing judge considering the ACCA en-
hancement would (on the Government’s view) make a dis-
puted finding of fact about what the defendant and state
judge must have understood as the factual basis of the prior
plea, and the dispute raises the concern underlying Jones
and Apprendi: the Sixth and Fourteenth Amendments guar-
antee a jury standing between a defendant and the power of
the State, and they guarantee a jury’s finding of any disputed
fact essential to increase the ceiling of a potential sentence.
While the disputed fact here can be described as a fact about
a prior conviction, it is too far removed from the conclu-
sive significance of a prior judicial record, and too much like
the findings subject to Jonmes and Apprendi, to say that
Almendarez-Torres clearly authorizes a judge to resolve the
dispute. The rule of reading statutes to avoid serious risks
of unconstitutionality, see Jones, supra, at 239, therefore



26 SHEPARD v». UNITED STATES

Opinion of THOMAS, J.

counsels us to limit the scope of judicial factfinding on the
disputed generic character of a prior plea, just as Taylor
constrained judicial findings about the generic implication of
a jury’s verdict.’
Iv

We hold that enquiry under the ACCA to determine
whether a plea of guilty to burglary defined by a nongeneric
statute necessarily admitted elements of the generic offense
is limited to the terms of the charging document, the terms
of a plea agreement or transcript of colloquy between judge
and defendant in which the factual basis for the plea was
confirmed by the defendant, or to some comparable judicial
record of this information.

The judgment of the Court of Appeals is reversed, and the
case is remanded for further proceedings.

It is so ordered.

THE CHIEF JUSTICE took no part in the decision of this
case.

JUSTICE THOMAS, concurring in part and concurring in
the judgment.

Apprendi v. New Jersey, 530 U. S. 466 (2000), and its prog-
eny prohibit judges from “mak[ing] a finding that raises [a
defendant’s] sentence beyond the sentence that could have

5The dissent charges that our decision may portend the extension of
Apprendi v. New Jersey, 530 U. S. 466 (2000), to proof of prior convictions,
a move which (if it should occur) “surely will do no favors for future de-
fendants in Shepard’s shoes.” Post, at 38. According to the dissent, the
Government, bearing the burden of proving the defendant’s prior bur-
glaries to the jury, would then have the right to introduce evidence of
those burglaries at trial, and so threaten severe prejudice to the defend-
ant. It is up to the future to show whether the dissent is good prophesy,
but the dissent’s apprehensiveness can be resolved right now, for if the
dissent turns out to be right that Apprend: will reach further, any defend-
ant who feels that the risk of prejudice is too high can waive the right to
have a jury decide questions about his prior convictions.
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lawfully been imposed by reference to facts found by the jury
or admitted by the defendant.” United States v. Booker, 543
U. S. 220, 317-318 (2005) (THOMAS, J., dissenting in part).
Yet that is what the Armed Career Criminal Act, 18 U. S. C.
§924(e) (2000 ed. and Supp. II), permits in this case. Peti-
tioner Reginald Shepard pleaded guilty to being a felon in
possession of a firearm, in violation of 18 U. S. C. §922(g)(1),
which exposed him to a maximum sentence of 10 years under
§924(a)(2) and a Federal Sentencing Guidelines range of 30-
to-37 months. However, §924(e)(1) (2000 ed., Supp. II) man-
dated a minimum 15-year sentence if Shepard had three pre-
vious convictions for “a violent felony or a serious drug
offense.” Shepard has never conceded that his prior state-
court convictions qualify as violent felonies or serious drug
offenses under §924(e). Even so, the Court of Appeals re-
solved this contested factual matter by ordering the District
Court to impose the enhancement on remand.

The constitutional infirmity of §924(e)(1) as applied to
Shepard makes today’s decision an unnecessary exercise.
Nevertheless, the plurality today refines the rule of Taylor
v. United States, 495 U. S. 575 (1990), and further instructs
district courts on the evidence they may consider in deter-
mining whether prior state convictions are §924(e) predicate
offenses. Taylor and today’s decision thus explain to lower
courts how to conduct factfinding that is, according to the
logic of this Court’s intervening precedents, unconstitutional
in this very case. The need for further refinement of 7Tay-
lor endures because this Court has not yet reconsidered
Almendarez-Torres v. United States, 523 U. S. 224 (1998),
which draws an exception to the Apprendi line of cases for
judicial factfinding that concerns a defendant’s prior convic-
tions. See Apprendi, supra, at 487-490.

Almendarez-Torres, like Taylor, has been eroded by this
Court’s subsequent Sixth Amendment jurisprudence, and a
majority of the Court now recognizes that Almendarez-
Torres was wrongly decided. See 523 U.S., at 248-249
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(SCALIA, J., joined by STEVENS, SOUTER, and GINSBURG, JJ.,
dissenting); Apprendi, supra, at 520-521 (THOMAS, J.,
concurring). The parties do not request it here, but in an
appropriate case, this Court should consider Almendarez-
Torres’ continuing viability. Innumerable criminal defend-
ants have been unconstitutionally sentenced under the
flawed rule of Almendarez-Torres, despite the fundamental
“imperative that the Court maintain absolute fidelity to the
protections of the individual afforded by the notice, trial by
jury, and beyond-a-reasonable-doubt requirements.” Har-
ris v. United States, 536 U. S. 545, 581-582 (2002) (THOMAS,
J., dissenting).

In my view, broadening the evidence judges may consider
when finding facts under Taylor—by permitting sentencing
courts to look beyond charging papers, jury instructions, and
plea agreements to an assortment of other documents such
as complaint applications and police reports—would not give
rise to constitutional doubt, as the plurality believes. See
ante, at 24-26. 1t would give rise to constitutional error, no
less than does the limited factfinding that Taylor’s rule per-
mits. For this reason, as well as those set forth in Parts I,
I1, and IV of the Court’s opinion, the Court correctly declines
to broaden the scope of the evidence judges may consider
under Taylor. But because the factfinding procedure the
Court rejects gives rise to constitutional error, not doubt,
I cannot join Part III of the opinion.

JUSTICE O’CONNOR, with whom JUSTICE KENNEDY and
JUSTICE BREYER join, dissenting.

The Court today adopts a rule that is not compelled by
statute or by this Court’s precedent, that makes little sense
as a practical matter, and that will substantially frustrate
Congress’ scheme for punishing repeat violent offenders who
violate federal gun laws. The Court is willing to acknowl-
edge that petitioner’s prior state burglary convictions oc-
curred, and that they involved unpermitted entries with
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intent to commit felonies. But the Court refuses to accept
one additional, commonsense inference, based on substantial
documentation and without any evidence to the contrary:
that petitioner was punished for his entries into buildings.

Petitioner, Reginald Shepard, has never actually denied
that the prior crimes at issue were burglaries of buildings.
Nor has he denied that, in pleading guilty to those crimes,
he understood himself to be accepting punishment for bur-
glarizing buildings. Instead, seeking to benefit from the un-
availability of certain old court records and from a minor
ambiguity in the prior crimes’ charging documents, peti-
tioner asks us to foreclose any resort to the clear and un-
contradicted background documents that gave rise to and
supported his earlier convictions.

The Court acquiesces in that wish and instructs the fed-
eral courts to ignore all but the narrowest evidence regard-
ing an Armed Career Criminal Act defendant’s prior guilty
pleas. I respectfully dissent.

I

The Armed Career Criminal Act (ACCA) mandates a 15-
year minimum sentence for certain federal firearms viola-
tions where the defendant has three prior convictions for
a “violent felony.” 18 U.S.C. §924(e). In defining violent
felonies for this purpose, Congress has specified that the
term includes any crime, punishable by more than one year’s
imprisonment, that “is burglary, arson, or extortion, involves
use of explosives, or otherwise involves conduct that pre-
sents a serious potential risk of physical injury to another.”
§924(e)(2)(B)(ii). We held in Taylor v. United States, 495
U. S. 575 (1990), that the statute’s use of the term “burglary”
was meant to encompass only what we described as “ge-
neric” burglary, a crime with three elements: (1) “unlawful
or unprivileged entry into, or remaining in,” (2) “a building
or structure,” (3) “with intent to commit a crime.” Id., at
598-599.
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That left the problem of how to determine whether a de-
fendant’s past conviction qualified as a conviction for generic
burglary. The most formalistic approach would have been
to find the ACCA requirement satisfied only when the stat-
ute under which the defendant was convicted was one limited
to “generic” burglary. But Taylor wisely declined to follow
that course. The statutes which some States—like Massa-
chusetts here, or Missouri in Taylor—use to prosecute ge-
neric burglary are overbroad for ACCA purposes: They are
not limited to “generic” burglary, but also punish the nonge-
neric kind. Restricting the sentencing court’s inquiry to the
face of the statute would have frustrated the purposes of
the ACCA by allowing some violent recidivists convicted of
federal gun crimes to escape the ACCA’s heightened punish-
ment based solely on the fortuity of where they had com-
mitted their previous crimes.

Instead, Taylor adopted a more “pragmatic” approach.
Ante, at 20 (majority opinion). Every statute punishes a
certain set of criminalized actions; the problem with some
burglary statutes, for purposes of the ACCA, is that they
are overinclusive. But Taylor permitted a federal court to
“go beyond the mere fact of conviction”—and to determine,
by using other sources, whether the defendant’s prior crime
was in the subset of the statutory crime qualifying as generic
burglary. For example, where a defendant’s prior convie-
tion occurred by jury trial, Taylor instructed the federal
court to review “the indictment or information and jury in-
structions” from the earlier conviction, to see whether they
had “required the jury to find all the elements of generic
burglary in order to convict.” 495 U. S., at 602.

As the Court recognizes, however, Taylor’s use of that one
example did not purport to be exhaustive. See ante, at 20—
21. See also United States v. Harris, 964 F. 2d 1234, 1236
(CA1 1992) (Breyer, C. J.). Rather, Taylor left room for
courts to determine which other reliable and simple sources
might aid in determining whether a defendant had in fact
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been convicted of generic burglary. The Court identifies
several such sources that a sentencing judge may consult
under the ACCA: the “charging document, written plea
agreement, transcript of plea colloquy, and any explicit fac-
tual finding by the trial judge to which the defendant as-
sented.” Amnte, at 16. I would expand that list to include
any uncontradicted, internally consistent parts of the record
from the earlier conviction. That would include the two
sources the First Circuit relied upon in this case.

Shepard’s four prior convictions all occurred by guilty
pleas to charges under Massachusetts’ two burglary stat-
utes—statutes that punish “[wlhoever . . . breaks and enters
a building, ship, vessel or vehicle, with intent to commit a
felony.” Mass. Gen. Laws Ann., ch. 266, §16 (West 2000)
(emphasis added); see also §18. The criminal complaints
used as charging documents for the convictions at issue did
not specify that Shepard’s offenses had involved a building,
but instead closely copied the more inclusive language of the
appropriate statute. If these complaints were the only evi-
dence of the factual basis of Shepard’s guilty pleas, then I
would agree with the majority that there was no way to
know whether those convictions were for burglarizing a
building. But the Government did have additional evidence.
For each of the convictions, the Government had both the
applications by which the police had secured the criminal
complaints and the police reports attached to those applica-
tions. Those documents decisively show that Shepard’s ille-
gal act in each prior conviction was the act of entering a
building. Moreover, they make inescapable the conclusion
that, at each guilty plea, Shepard understood himself to be
admitting the crime of breaking into a building.

Consider, for instance, the first burglary conviction at
issue. The complaint for that conviction alleged that, on
May 6, 1989, Shepard “did break and enter in the night time
the building, ship, vessel or vehicle, the property of Jerri
Cothran, with intent to commit a felony therein” in violation
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of §16. 3 App. 5. The place of the offense was alleged
as “30 Harlem St.,” and the complaint contained a cross-
reference to “CC#91-394783.”

The majority would have us stop there. Since both the
statute and the charging document name burglary of a
“puilding, ship, vessel or vehicle,” the majority concludes
that there is no way to tell whether Massachusetts punished
Shepard for transgressing its laws by burglarizing a build-
ing, or for doing so by burglarizing a vehicle, ship, or vessel.
(Although the majority would also allow a look at Shepard’s
written plea agreement or a transcript of the plea proceed-
ings, those items are no longer available in Shepard’s case,
since Massachusetts has apparently seen little need to pre-
serve the miscellany of long-past convictions.)

I would look as well to additional portions of the record
from that plea—the complaint application and police report.
The complaint application lists the same statute, describes
(in abbreviated form) the same offense, names the same vic-
tim and address, and contains the same reference number
(though differently hyphenated) as the complaint itself. In
addition, the application specifies as relevant “PROPERTY”
(meaning “Goods stolen, what destroyed, etc.”) a “Cellar
Door.” Id., at 6. The police report (which also names the
same victim, date, and place of offense, and contains the same
reference number as the other two documents) gives sub-
stantially more detail about why Massachusetts began crimi-
nal proceedings against Shepard:

“[R]esponded to [radio call] to 30 Harlem St. for B-E in
progress. On arrival observed cellar door in rear had
been broken down. Spoke to vietim who stated that
approx 3:00 a.m. she heard noises downstairs. She then
observed suspect . . . in her pantry.” Id., at 7.

Three points need to be made about the relationship be-
tween the complaint (whose use the majority finds com-
pletely unobjectionable) and the application and police report
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(which I would also consider). First, all of the documents
concern the same crime. Second, the three documents are
entirely consistent—nothing in any of them casts doubt on
the veracity of the others. Finally, and most importantly,
the common understanding behind all three documents was
that, whatever the range of conduct punishable by the state
statute, this defendant was being prosecuted for burglary of
a building. See 348 F. 3d 308, 314 (CA1 2003) (“[T]here is
a compelling inference that the plea was to the complaint
and that the complaint embodied the events described in the
application or police report in the case file”).

There certainly is no evidence in the record contradicting
that understanding. Notably, throughout these proceed-
ings, Shepard has never denied that the four guilty pleas at
issue involved breaking into buildings. Nor has he denied
that his contemporaneous understanding of each plea was
that, as a result of his admission, he would be punished for
having broken into a building. During his federal sentenc-
ing hearings, Shepard did submit an affidavit about his prior
convictions. But that affidavit carefully dances around the
key issues of what Shepard actually did to run afoul of the
law and what he thought was the substance of his guilty
plea. Rather, the affidavit focuses on what the judge said
to Shepard at the hearing and what Shepard said in re-
sponse. Even in that regard, the affidavit is strangely am-
biguous. In discussing the first conviction, for instance, the
affidavit states that “the judge [who took the plea] did not
read” the police report to Shepard, “and did not ask me
whether or not the information contained in the . . . report
was true.” 1 App. 100. See also ibid. (“I did not admit the
truth of the information contained in the . . . report as part
of my plea and I have never admitted in court that the facts
alleged in the reports are true”). The affidavit’s statements
about the other three prior convictions are similar.

Those statements could be taken as Shepard’s denial that
he was ever asked about (or ever admitted to) any of the
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specific facts of his crime that happen to be mentioned in the
police reports—facts like the date and place of the offense,
whether he entered through a cellar door and proceeded to
the pantry, and so on. But to believe that, we would have
to presume that all four Massachusetts courts violated their
duty under state law to assure themselves of the factual
basis for Shepard’s plea. In Massachusetts, “[a] defendant’s
choice to plead guilty will not alone support conviction; the
defendant’s guilt in fact must be established.” Common-
wealth v. DelVerde, 398 Mass. 288, 296, 496 N. E. 2d 1357,
1362 (1986). As a result, even if “the defendant admits to
the crime in open court, . . . a court may not convict unless
there are sufficient facts on the record to establish each ele-
ment of the offense.” Id., at 297, 496 N. E. 2d, at 1363. See
also Commonwealth v. Colon, 439 Mass. 519, 529, n. 13, 789
N. E. 2d 566, 573, n. 13 (2003) (guilty plea requires admission
to the facts); 2 E. Blumenson, S. Fisher, & D. Kanstroom,
Massachusetts Criminal Practice § 37.7B, p. 288 (1998) (“Usu-
ally this is accomplished by the recitation of either the grand
jury minutes or police reports, but defendant’s admissions
during the plea, or trial evidence, can also support the
factual basis” (footnote omitted)). Cf. Commonwealth v.
Forde, 392 Mass. 453, 458, 466 N. E. 2d 510, 513 (1984) (con-
viction cannot be based on uncorroborated confession; rather,
there must be some evidence that the crime was “real and
not imaginary”). It is thus unlikely that Shepard really in-
tended his affidavit as a statement that none of the various
facts found in the police reports were ever admitted by him
or discussed in his presence during his guilty pleas.

More likely, Shepard’s attorney carefully phrased the affi-
davit so that it would admit of a different meaning: that the
plea courts never asked, and Shepard never answered, the
precise question: “Is what the police report says true?” But
I fail to see how that is relevant, so long as Shepard under-
stood that, in pleading guilty, he was agreeing to be punished
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for the building break-in that was the subject of the entire
proceeding.

There may be some scenarios in which—as the result of
charge bargaining, for instance, or due to unexpected twists
in an investigation—a defendant’s guilty plea is premised on
substantially different facts than those that were the basis
for the original police investigation. In such a case, a de-
fendant might well be confused about the practical meaning
of his admission of guilt. Cf. Taylor, 495 U. S., at 601-602
(“[I]f a guilty plea to a lesser, nonburglary offense was the
result of a plea bargain, it would seem unfair to impose a
sentence enhancement as if the defendant had pleaded guilty
to burglary”). But there is no claim of such circumstances
here: All signs are that everyone involved in each prior
plea—from the judge, to the prosecutor, to the defense
lawyer, to Shepard himself—understood each plea as Shep-
ard’s admission that he had broken into the building where
the police caught him. Given each police report’s never-
superseded allegation that Shepard had burglarized a build-
ing, it strains credulity beyond the breaking point to assert
that, in each case, Shepard was actually prosecuted for and
pleaded guilty to burglarizing a ship or a car. The lower
court was surely right to detect “an air of make-believe”
about Shepard’s case. 348 F. 3d, at 311.

The majority’s rule, which forces the federal sentencing
court to feign agnosticism about clearly knowable facts, can-
not be squared with the ACCA’s twin goals of incapacitat-
ing repeat violent offenders, and of doing so consistently
notwithstanding the peculiarities of state law. Cf. Taylor,
supra, at 582 (“‘[Iln terms of fundamental fairness, the Act
should ensure, to the extent that it is consistent with the
prerogatives of the States in defining their own offenses, that
the same type of conduct is punishable on the Federal level
in all cases’” (quoting S. Rep. No. 98-190, p. 20 (1983))). The
Court’s overscrupulous regard for formality leads it not only
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to an absurd result, but also to a result that Congress plainly
hoped to avoid.
II

The Court gives two principal reasons for today’s ruling:
adherence to the Court’s decision in Taylor, and constitu-
tional concerns about the defendant’s right to a jury trial.

The first is hardly convincing. As noted above, Taylor
itself set no rule for guilty pleas, and its list of sources for a
sentencing court to consider was not intended to be exhaus-
tive. Supra, at 30-31. The First Circuit’s disposition of
this case, therefore, was not in direct conflict with Taylor.
Nor did it conflict with the spirit of Taylor. Taylor was in
part about “[flair[ness]” to defendants. 495 U.S., at 602.
But there is nothing unfair (and a great deal that is positively
just) about recognizing and acting upon plain and uncontra-
dicted evidence that a defendant, in entering his prior plea,
knew he was being prosecuted for and was pleading guilty
to burglary of a building. Taylor also sought to avoid the
impracticality of mini-sentencing-trials featuring opposing
witnesses perusing lengthy transcripts of prior proceedings.
Id., at 601. But no such problem presents itself in this case:
The Government proposed using only the small documentary
record behind Shepard’s pleas. Those documents relate to
facts that Shepard does not dispute, and Shepard has not
indicated any desire to submit counterevidence.

The issue most central to Taylor was the need to effectu-
ate Congress’ “categorical approach” to sentencing recidivist
federal offenders—an approach which responds to the reality
of a defendant’s prior crimes, rather than the happenstance
of how those crimes “were labeled by state law.” Id., at 589.
But rather than promote this goal, the majority opinion
today injects a new element of arbitrariness into the ACCA:
A defendant’s sentence will now depend not only on the pecu-
liarities of the statutes particular States use to prosecute
generic burglary, but also on whether those States’ record
retention policies happen to preserve the musty “written
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plea agreement[s]” and recordings of “plea colloqulies]” ancil-
lary to long-past convictions. Ante, at 16. In other words,
with respect to this most critical issue, the majority’s rule is
not consistent with Taylor at all.

That is why I strongly suspect that the driving force be-
hind today’s decision is not Taylor itself, but rather “[d]evel-
opments in the law since Taylor.” Ante, at 24 (plurality opin-
ion). A majority of the Court defends its rule as necessary
to avoid a result that might otherwise be unconstitutional
under Apprendi v. New Jersey, 530 U. S. 466 (2000), and re-
lated cases. Amnte, at 24-26 (plurality opinion); ante, at 27-28
(THOMAS, J., concurring in part and concurring in judgment).
I have criticized that line of cases from the beginning, and I
need not repeat my reasoning here. See Apprendi, supra,
at 523 (dissenting opinion); Ring v. Arizona, 536 U. S. 584,
619 (2002) (dissenting opinion); Blakely v. Washington, 542
U.S. 296, 344-345 (2004) (dissenting opinion). See also
Jones v. United States, 526 U. S. 227, 254 (1999) (KENNEDY,
J., dissenting); Blakely, supra, at 340-344 (BREYER, J., dis-
senting); United States v. Booker, 543 U.S. 220, 327-331
(2005) (BREYER, J., dissenting). It is a battle I have lost.

But it is one thing for the majority to apply its Apprend:
rule within that rule’s own bounds, and quite another to ex-
tend the rule into new territory that Apprendi and succeed-
ing cases had expressly and consistently disclaimed. Yet to-
day’s decision reads Apprendi to cast a shadow possibly
implicating recidivism determinations, which until now had
been safe from such formalism. See Blakely, supra, at 301
(“‘Other than the fact of a prior conviction, any fact that
increases the penalty of a crime beyond the prescribed statu-
tory maximum must be submitted to a jury, and proved be-
yond a reasonable doubt’” (quoting Apprendi, supra, at 490;
emphasis added)). See also Booker, supra, at 244 (opinion
of the Court by STEVENS, J.) (similar).

Even in a post-Apprendi world, I cannot understand how
today’s case raises any reasonable constitutional concern.
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To the contrary, this case presents especially good reasons
for respecting Congress’ long “tradition of treating recidi-
vism as a sentencing factor” determined by the judge,
Almendarez-Torres v. United States, 523 U.S. 224, 243
(1998), rather than as a substantive offense element deter-
mined by the jury. First, Shepard’s prior convictions were
themselves “established through procedures satisfying the
fair notice, reasonable doubt, and jury trial guarantees.”
Jones, supra, at 249. Second, as with most recidivism deter-
minations, see Almendarez-Torres, supra, at 235, the bur-
glary determination in Shepard’s case concerned an ex-
tremely narrow issue, with the relevant facts not seriously
contested. See supra, at 33-35 (discussing shortcomings of
Shepard’s affidavit). Finally, today’s hint at extending the
Apprendi rule to the issue of ACCA prior crimes surely will
do no favors for future defendants in Shepard’s shoes.
When ACCA defendants in the future go to trial rather
than plead guilty, the majority’s ruling in effect invites the
Government, in prosecuting the federal gun charge, also
“to prove to the jury” the defendant’s prior burglaries.
Almendarez-Torres, 523 U. S., at 234-235. “[T]he introduc-
tion of evidence of a defendant’s prior crimes risks significant
prejudice,” id., at 235, and that prejudice is likely to be espe-
cially strong in ACCA cases, where the relevant prior crimes
are, by definition, “violent,” 18 U. S. C. §924(e). In short,
whatever the merits of the Apprendi doctrine, that doctrine
does not currently bear on, and should not be extended to
bear on, determinations of a defendant’s past crimes, like the
ACCA predicates at issue in Shepard’s case. The plurality’s
concern about constitutional doubt, ante, at 24-26, and JUs-
TICE THOMAS’ concern about constitutional error, ante, at 27—
28, are therefore misplaced.

* * *

For the reasons explained above, I would find that the
First Circuit properly established the applicability of the
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ACCA sentence by looking to the complaint applications and
police reports from the prior convictions. Because the
Court concludes otherwise, I respectfully dissent.
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BALLARD ET Ux. ». COMMISSIONER OF INTERNAL
REVENUE

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE ELEVENTH CIRCUIT

No. 03-184. Argued December 7, 2004—Decided March 7, 2005*

The Tax Court’s Chief Judge appoints auxiliary officers, called special trial
judges, to hear certain cases, 26 U. S. C. §7443A(a), (b), but ultimate
decision, when tax deficiencies exceed $50,000, is reserved for the court
itself, § 7443A(b)(5), (¢c). Tax Court Rule 183(b) governs the two-tiered
proceedings in which a special trial judge hears the case, but the court
renders the final decision. Rule 183(b) directs that, after trial and sub-
mission of briefs, the special trial judge “shall submit a report, including
findings of fact and opinion, to the Chief Judge, [who] will assign the
case to a Judge . .. of the Court.” In acting on the report, the assigned
Tax Court judge must give “[d]Jue regard . . . to the circumstance that
the [s]pecial [t]rial [jludge had the opportunity to evaluate the credibility
of the witnesses,” must “presumle] to be correct” factfindings contained
in the report, and “may adopt the [s]pecial [t]rial [jludge’s report or may
modify it or may reject it in whole or in part.” Rule 183(c). Until
1983, such special trial judge reports were made public and included in
the record on appeal. Coincident with a rule revision that year, the
Tax Court stopped disclosing those reports to the public and has ex-
cluded them from the appellate record. Further, Tax Court judges do
not disclose whether the final decision “modi[fies]” or “reject[s]” the spe-
cial trial judge’s initial report. Instead, the final decision invariably
begins with a stock statement that the Tax Court judge “agrees with
and adopts the opinion of the [s]pecial [t]rial [jludge.” Whether and
how the final decision deviates from the special trial judge’s original
report is never revealed.

Petitioners Claude Ballard, Burton Kanter, and another taxpayer re-
ceived notices of deficiency from respondent Commissioner of Internal
Revenue (Commissioner) charging them with failure to report certain
payments on their individual tax returns and with tax fraud. They
filed petitions for redetermination in the Tax Court, where the Chief
Judge assigned the consolidated case to Special Trial Judge Couvillion.

*Together with No. 03-1034, Estate of Kanter, Deceased, et al. v. Com-
missioner of Internal Revenue, on certiorari to the United States Court
of Appeals for the Seventh Circuit.
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After trial, Judge Couvillion submitted a Rule 183(b) report to the Chief
Judge, who issued an order assigning the case to Tax Court Judge
Dawson “for review [of that report] and, if approved, for adoption.” Ul-
timately, Judge Dawson issued the Tax Court’s decision, finding that the
taxpayers had acted with intent to deceive the Commissioner, and hold-
ing them liable for underpaid taxes and substantial fraud penalties.
That decision, consisting wholly of a document labeled “Opinion of the
Special Trial Judge,” declared: “The Court agrees with and adopts the
opinion of the Special Trial Judge, which is set forth below.”

Based on conversations between Kanter’s attorney and two Tax Court
judges, the taxpayers came to believe that the decision was not in fact
a reproduction of Judge Couvillion’s Rule 183(b) report. According to
a declaration submitted by Kanter’s attorney, Judge Couvillion had con-
cluded that the taxpayers did not owe taxes with respect to some of the
payments at issue and that the fraud penalty was not applicable. The
taxpayers therefore filed motions seeking access to Judge Couvillion’s
initial report as submitted to the Chief Judge or, in the alternative,
permission to place that report under seal in the appellate record. De-
nying the requested relief, the Tax Court stated: “Judge Dawson . . .
and Special Trial Judge Couvillion agrele] that . . . Judge Dawson
adopted the findings of fact and opinion of . . . Judge Couvillion, . . .
presumed [those] findings of fact . . . were correct, and . . . gave due
regard” to Judge Couvillion’s credibility findings. The order added that
“any preliminary drafts” of the special trial judge’s report were “not
subject to production because they relate to [the court’s] internal delib-
erative processes.” On appeal, both the Eleventh Circuit in Ballard’s
case and the Seventh Circuit in Kanter’s case rejected the taxpayers’
objection to the absence of the special trial judge’s Rule 183(b) report
from the appellate record. Proceeding to the merits, both Courts of
Appeals affirmed the Tax Court’s final decision in principal part.

Held: The Tax Court may not exclude from the record on appeal Rule
183(b) reports submitted by special trial judges. No statute authorizes,
and Rule 183’s current text does not warrant, the concealment at issue.
Pp. 53-65.

(@) Rule 183(c)’s promulgation history confirms the clear understand-
ing, from the start, that deference is due the trial judge’s factfindings
under the “[dJue regard” and “presumed to be correct” formulations.
Under Rule 183’s precursor, the Tax Court’s review of the special trial
judge’s report was a transparent process. The report was served on
the parties, who were authorized to file objections to it, and the regular
Tax Court judge reviewed the report independently, on the basis of the
record and the parties’ objections. Parties were therefore equipped to
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argue to an appellate court that the Tax Court failed to give the special
trial judge’s findings the required measure of respect. On adoption of
the 1983 amendments, however, the Tax Court stopped acknowledging
instances in which it rejected or modified special trial judge findings.
Instead, it appears that the Tax Court inaugurated a novel practice
whereby the special trial judge’s report is treated essentially as an in-
house draft to be worked over collaboratively by the regular Tax Court
judge and the special trial judge. The regular Tax Court judge then
issues a decision purporting to “agrele] with and adop[t] the opinion of
the Special Trial Judge.”

Nowhere in the Tax Court’s current Rules is this joint enterprise
described or authorized. Notably, the Rules provide for only one spe-
cial trial judge “opinion”: Rule 183(b) instructs that the special trial
judge’s report, submitted to the Chief Judge before a regular Tax Court
judge is assigned to the case, shall consist of findings of fact and opinion.
It is the Rule 183(b) report, not some subsequently composed collabora-
tive report, that Rule 183(c), tellingly captioned “Action on the Report,”
instructs the Tax Court judge to review and adopt, modify, or reject.
It is difficult to comprehend how a Tax Court judge would give “[dJue
regard” to, and “presumle] to be correct,” an opinion he himself collabo-
rated in producing.

The Tax Court, like all other decisionmaking tribunals, is obliged to
follow its own Rules. See, e. g., Service v. Dulles, 354 U. S. 363, 388.
Although the Tax Court is not without leeway in interpreting its Rules,
it is unreasonable to read into Rule 183 an unprovided-for collaborative
process, and to interpret the formulations “due regard” and “presumed
to be correct,” to convey something other than what those same words
meant prior to the 1983 rule changes. Pp. 53-59.

(b) The Tax Court’s practice of not disclosing the special trial judge’s
original report, and of obscuring the Tax Court judge’s mode of review-
ing that report, impedes fully informed appellate review of the
Tax Court’s decision. In directing the regular judge to give “due
regard” to the special trial judge’s credibility determinations and to
“presumle] . . . correct” the special trial judge’s factfindings, Rule 183(c)
recognizes a well-founded, commonly accepted understanding: The
officer who hears witnesses and sifts through evidence in the first in-
stance will have a comprehensive view of the case that cannot be con-
veyed full strength by a paper record. Fraud cases, in particular, may
involve critical credibility assessments, rendering the appraisals of the
judge who presided at trial vital to the ultimate determination. In the
present cases, for example, the Tax Court’s decision repeatedly draws
outcome-influencing conclusions regarding the credibility of Ballard,



Cite as: 544 U. S. 40 (2005) 43

Syllabus

Kanter, and other witnesses. Absent access to the special trial judge’s
Rule 183(b) report in this and similar cases, the appellate court will be
at a loss to determine (1) whether the credibility and other findings
made in that report were accorded “[dJue regard” and were “pre-
sumed . . . correct” by the Tax Court judge, or (2) whether they were
displaced without adherence to those standards.

The Tax Court’s practice is extraordinary, for it is routine in federal
judicial and administrative decisionmaking both to disclose a hearing
officer’s initial report, see, e. g., 28 U.S. C. §636(b)(1)(C), and to make
that report part of the record available to an appellate forum, see, e. g.,
5U.S.C. §557(c). The Commissioner asserts a statutory analogy, how-
ever, 26 U. S. C. § 7460(b), which instructs that when the full Tax Court
reviews the decision of a single Tax Court judge, the initial one-judge
decision “shall not be a part of the record.” This Court rejects the
Commissioner’s endeavor to equate proceedings that differ markedly.
Full Tax Court review is designed for resolution of legal issues. Re-
view of that order is de novo. In contrast, findings of fact are key to
special trial judge reports. Those findings, under the Tax Court’s
Rules, are not subject to de novo review. Instead, they are measured
against “due regard” and “presumed correct” standards. Furthermore,
all regular Tax Court members are equal in rank, each has an equal
voice in the Tax Court’s business, and the regular judge who issued the
original decision is free to file a dissenting opinion recapitulating that
judge’s initial opinion. The special trial judge, who serves at the pleas-
ure of the Tax Court, lacks the regular judges’ independence and the
prerogative to publish dissenting views.

Given this Court’s holding that the Tax Court’s practice is not de-
scribed and authorized by that court’s Rules, this Court need not reach,
and expresses no opinion on, the taxpayers’ further arguments based on
due process and other statutory provisions. Should the Tax Court
some day amend its Rules to adopt the idiosyncratic procedure here
rejected, the changed character of the Tax Court judge’s review of spe-
cial trial judge reports would be subject to appellate review for consist-
ency with the relevant federal statutes and due process. Pp. 59-65.

No. 03-184, 321 F. 3d 1037; No. 03-1034, 337 F. 3d 833, reversed and
remanded.

GINSBURG, J., delivered the opinion of the Court, in which STEVENS,
O’CONNOR, ScALIA, KENNEDY, SOUTER, and BREYER, JJ., joined.
KENNEDY, J., filed a concurring opinion, in which SCALIA, J., joined, post,
p- 65. REHNQUIST, C. J,, filed a dissenting opinion, in which THOMAS, J.,
joined, post, p. 68.
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Stephen M. Shapiro argued the cause for petitioners in
both cases. On the briefs in No. 03-184 were Vester T
Hughes, Jr., Robert E. Davis, David J. Schenck, Christopher
D. Kratovil, Steven S. Brown, Royal B. Martin, and William
G. Sullivan. With Mr. Shapiro on the briefs in No. 03-1034
were Richard H. Pildes, Peter J. Rubin, N. Jerold Cohen,
Teresa Wynn Roseborough, Philip Allen Lacovara, and
Randall G. Dick.

Deputy Solicitor General Hungar argued the cause for
respondent in both cases. With him on the brief were Act-
g Solicitor General Clement, Assistant Attorney General
O’Connor, Deputy Assistant Attormey General Morrison,
Traci L. Lovitt, Kenneth L. Greene, and Steven W. Parks.T

JUSTICE GINSBURG delivered the opinion of the Court.

These cases concern the Tax Court’s employment of special
trial judges, auxiliary officers appointed by the Chief Judge
of the Tax Court to assist in the work of the court. See
26 U.S.C. §7443A(a). Unlike Tax Court judges, who are
appointed by the President for 15-year terms, see §7443(b),
(e), special trial judges have no fixed term of office,
§7443A(a). Any case before the Tax Court may be assigned
to a special trial judge for hearing. Ultimate decision in
cases involving tax deficiencies that exceed $50,000, however,
is reserved for the Tax Court. §7443A(c).

Tax Court Rule 183 governs the two-tiered proceedings in
which a special trial judge hears the case, but the Tax Court
itself renders the final decision. The Rule directs that, after

TBriefs of amici curiae urging reversal in both cases were filed for
the National Federation of Independent Business Legal Foundation by H.
Christopher Bartolomucct; and for Senator David Pryor et al. by Roder-
ick M. Hills, Jr.

Scott L. Nelson, Alan B. Morrison, and Steven R. Shapiro filed a brief
for Public Citizen, Inc., et al. as amici curiae urging reversal in
No. 03-1034.

Leandra Lederman, pro se, filed a brief as amicus curiae.
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trial and submission of briefs, the special trial judge “shall
submit a report, including findings of fact and opinion, to the
Chief Judge, and the Chief Judge will assign the case to a
Judge . . . of the Court.” Tax Ct. Rule 183(b), 26 U. S. C.
App., p. 1619. In acting on the report, the Tax Court judge
to whom the case is assigned must give “[dJue regard . . .
to the circumstance that the [s]pecial [t]rial [jludge had the
opportunity to evaluate the credibility of the witnesses.”
Rule 183(c), ibid. Further, factfindings contained in the re-
port “shall be presumed to be correct.” Ibid. The final
Tax Court decision “may adopt the [s]pecial [t]rial [jludge’s
report or may modify it or may reject it in whole or in
part.” Ibid.

Until 1983, special trial judge reports, as submitted to the
Chief Judge, were made public and were included in the rec-
ord on appeal. A rule revision that year deleted the re-
quirement that, upon submission of the special trial judge’s
report, “a copy . . . shall forthwith be served on each party.”
See Rule 183 note, 81 T. C. 1069-1070 (1984). Correspond-
ingly, the revision deleted the prior provision giving parties
an opportunity to set forth “exceptions” to the report.
Ibid.! Coincident with those rule changes, the Tax Court
significantly altered its practice in cases referred for trial,
but not final decision, to special trial judges. Since the Jan-

! Unlike other judicial and administrative bodies, the Tax Court does not
maintain a formal practice of publicly disclosing proposed amendments to
its Rules. See Estate of Kanter v. Commissioner, 337 F. 3d 833, 877-878,
n. 2 (CA7 2003) (Cudahy, J., concurring in part and dissenting in part)
(describing the Tax Court’s lack of a “formal documented procedure” for
amending its Rules as “oddly out of sync with prevailing practices in other
areas of the law”). Although the Tax Court solicits comments on pro-
posed rule changes from the American Bar Association’s Section on Taxa-
tion, see ABA Members Suggest Modifications to Proposed Amendments
of Tax Court Rules, 97 Tax Notes Today, p. 167-25 (Aug. 28, 1997), the
court apparently does not publish its proposals to, or accept comments
from, the general public.
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uary 16, 1984 effective date of the rule revision, the post-trial
report submitted to the Chief Judge, then transmitted to the
Tax Court judge assigned to make the final decision, has
been both withheld from the public and excluded from the
record on appeal. Further, since that time, Tax Court
judges have refrained from disclosing, in any case, whether
the final decision in fact “modi[fies]” or “reject[s] [the special
trial judge’s initial report] in whole or in part.” Cf. Rule
183(c), 26 U. S. C. App., p. 1619. Instead, the final decision
invariably begins with a stock statement that the Tax Court
judge “agrees with and adopts the opinion of the [s]pecial
[tlrial [jludge.” See, e. g., Investment Research Assoc., Ltd.
v. Commissioner, 78 TCM 951, 963 (1999), 199,407 RIA
Memo TC, pp. 2562-2563. Whether and how the opinion
thus adopted deviates from the special trial judge’s original
report is never made public.

Petitioners are taxpayers who were unsuccessful in the
Tax Court and on appeal. They object to the concealment
of the special trial judge’s initial report and, in particular,
exclusion of the report from the record on appeal. They
urge that, under the Tax Court’s current practice, the parties
and the Court of Appeals lack essential information: One can-
not tell whether, as Rule 183(c) requires, the final decision
reflects “[dJue regard” for the special trial judge’s “opportu-
nity to evaluate the credibility of [the] witnesses,” and pre-
sumes the correctness of that judge’s initial factfindings.
We agree that no statute authorizes, and the current text of
Rule 183 does not warrant, the concealment at issue. We so
hold, mindful that it is routine in federal judicial and adminis-
trative decisionmaking both to disclose the initial report of a
hearing officer, and to make that report part of the record
available to an appellate forum. A departure of the bold
character practiced by the Tax Court—the creation and at-
tribution solely to the special trial judge of a superseding
report composed in unrevealed collaboration with a regular
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Tax Court judge—demands, at the very least, full and fair
statement in the Tax Court’s own Rules.?

I

After repeated Internal Revenue Service audits spanning
several years, taxpayers Claude Ballard, Burton W. Kanter,
and Robert Lisle received multiple notices of deficiency from
the Commissioner of Internal Revenue (Commissioner).?
The Commissioner charged that during the 1970’s and 1980’s,
Ballard and Lisle, real estate executives at the Prudential
Life Insurance Company of America (Prudential), had an
arrangement with Kanter, a tax lawyer and business entre-
preneur, under which people seeking to do business with
Prudential made payments to corporations controlled by

2The dissent observes that the parties did not discretely refer to the
ground on which our decision rests. See post, at 68, n. 1 (opinion of REHN-
QuisTt, C. J.); Brief for Petitioner Kanter (i) (asking whether Tax Court
Rule 183 requires Tax Court judges to uphold findings made by special
trial judges unless “clearly erroneous” (internal quotation marks omit-
ted)). The meaning of Rule 183, however, is a question anterior to all
other questions the parties raised, and the requirements of the Rule were
indeed aired in the taxpayers’ briefs. See id., at 34-39; Reply Brief for
Petitioner Ballard 2-3, 8-10; Reply Brief for Petitioner Kanter 3-8.
Under the circumstances, we think it evident that our disposition is in
entire accord with “our own Rule.” Compare post, at 68, n. 1 (opinion of
REHNQUIST, C. J.), with this Court’s Rule 14.1(a) (“The statement of any
question presented is deemed to comprise every subsidiary question fairly
included therein.”); and R. A. V. v. St. Paul, 505 U. S. 377, 381, n. 3 (1992).
See generally R. Stern, E. Gressman, S. Shapiro, & K. Geller, Supreme
Court Practice 414 (8th ed. 2002) (observing that “[q]uestions not explicitly
mentioned but essential to analysis of the decisions below or to the correct
disposition of the other issues have been treated as subsidiary issues fairly
comprised by the question presented” (internal quotation marks omitted)).

3 Petitioners here are Ballard; his wife, who was included in the notices
of deficiency because she filed joint returns with her husband; Kanter’s
estate; Kanter’s executor; and Kanter’s wife. Brief for Petitioner Ballard
(ii); Brief for Petitioner Kanter (ii). Lisle’s estate is not a petitioner be-
fore this Court. See infra, at 52, and n. 8. For convenience, this opinion
will refer to the petitioners simply as “Ballard” and “Kanter.”
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Kanter. Those payments, the Commissioner alleged, were
then distributed to Kanter, Ballard, and Lisle, or to entities
they controlled. Ballard, Kanter, and Lisle did not report
the payments on their individual tax returns. See Inwvest-
ment Research Assoc., 78 TCM, at 1058, 199,407 RIA Memo
TC, pp. 2672-2673; Ballard v. Commissioner, 321 F. 3d 1037,
1038-1039 (CA11 2003); Brief for Petitioner Ballard 3-4;
Brief for Petitioner Kanter 11. After the initial deficiency
notices, the Commissioner, in 1994, additionally charged that
the taxpayers’ actions were fraudulent. See Inwvestment
Research Assoc., 18 TCM, at 966, 199,407 RIA Memo TC,
p- 2693. As to each asserted deficiency, Ballard, Kanter, and
Lisle filed petitions for redetermination in the Tax Court.
See Ballard, 321 F. 3d, at 1040.

The Tax Court is composed of 19 regular judges appointed
by the President for 15-year terms, and several special trial
judges appointed, from time to time, by the Tax Court’s
Chief Judge. See 26 U.S.C. §§7443(a)—(b), (e), 7443A(a).*
The statute governing the appointment and competence of
special trial judges, §7443A,% prescribes no term of office
for them, but sets their salaries at 90% of the salary paid
to regular judges of the Tax Court, see §7443A(d). The
Tax Court may authorize special trial judges to hear and
render final decisions in declaratory judgment proceedings,
“small tax cases,” and levy and lien proceedings. See
§7443A(b)(1)-(4), (c); Tax Ct. Rule 182, 26 U.S.C. App.,
p. 1619; Brief for Respondent 3. If the amount of the taxes
at issue exceeds $50,000, a special trial judge may be as-

4Special trial judges were called “commissioners” when the office was
created in 1943. The Tax Court changed the title to “special trial judge”
in 1979. See Tax Ct. Rule 182 note, 71 T. C. 1215 (1979); Brief for Peti-
tioner Kanter 6.

5Section 7443 A was amended and renumbered in 1998, some years after
the 1994 trial in these cases. See Pub. L. 105-206, § 3401(c), 112 Stat. 749.
The alterations did not change the statute’s text in any relevant respect.
This opinion refers to the current version of the statute.
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signed to preside over the trial and issue a report containing
recommended factfindings and conclusions as to the tax-
payers’ liability, but decisional authority is reserved for the
Tax Court. See §7443A(b)(5), (¢); Freytag v. Commissioner,
501 U. S. 868, 881-882 (1991) (noting that special trial judges
“take testimony, conduct trials, [and] rule on the admissibil-
ity of evidence,” but “lack authority to enter a final decision”
in certain cases). Tax Court Rule 183 governs the Tax
Court’s review of the special trial judge’s findings and opin-
ion. See supra, at 44-45.

After Ballard, Kanter, and Lisle sought review in the Tax
Court, the Chief Judge assigned the consolidated case to
Special Trial Judge D. Irvin Couvillion for trial. Judge
Couvillion presided over a five-week trial during the summer
of 1994, and the parties’ briefing was completed in May 1995.
App. T7; see also Ballard, 321 F. 3d, at 1040. The post-trial
proceedings in the case are not fully memorialized in either
the Tax Court’s docket records or its published orders, but
certain salient events can be traced. On or before Septem-
ber 2, 1998, Judge Couvillion submitted to the Chief Judge
a report containing his findings of fact and opinion, “as
required by [Tax Court] Rule 183(b).” Order of Dec. 15,
1999, in No. 43966-85 etc. (TC), App. to Kanter Pet. for
Cert. 113a-114a. On September 2, 1998, the Chief Judge
assigned the case to Tax Court Judge Howard A. Dawson,
Jr., “for review [of the special trial judge’s report] and, if
approved, for adoption.” Id., at 114a.5 Fifteen months
later, on December 15, 1999, the Chief Judge “reassigned”
the case “from [Judge] Couvillion to [Judge] Dawson.” Id.,

6Judge Dawson is a retired Tax Court judge who served two terms,
from 1962 until 1985, as a regular member of the court. He was recalled
to judicial duties by the Chief Judge of the Tax Court in 1990. See 26
U. 8. C. §7447(c). Recalled judges serve “for any period . . . specified by
the chief judge.” Ibid. Their salary, unlike that of special trial judges,
see supra, at 48, is equal to that of Tax Court judges.
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at 113a. That same day, Judge Dawson issued the decision
of the Tax Court.

Judge Dawson found that Ballard, Kanter, and Lisle had
acted with intent to deceive the Commissioner, and held
them liable for underpaid taxes and substantial fraud penal-
ties. See, e.g., Investment Research Assoc., 78 TCM, at
1071, 1075, 1085, 1 99,407 RIA Memo TC, pp. 2689, 2692-2693,
2705-2706. In so ruling, Judge Dawson purported to adopt
the findings contained in the report submitted by Judge
Couvillion: “The Court agrees with and adopts the opinion
of the Special Trial Judge, which is set forth below.” Id.,
at 963, 199,407 RIA Memo TC, pp. 2562-2563. Judge
Dawson’s decision consists in its entirety of a document, over
600 pages in length, labeled “Opinion of the Special Trial
Judge.” Ibid.

The taxpayers came to believe that the document titled
“Opinion of the Special Trial Judge” was not in fact a repro-
duction of Judge Couvillion’s Rule 183(b) report. A declara-
tion, dated August 21, 2000, submitted by Kanter’s attorney,
Randall G. Dick, accounts for this belief. Dick attested to
conversations with two Tax Court judges regarding the Tax
Court’s decision. According to the declaration, the judges
told Dick that in the Rule 183(b) report submitted to the
Chief Judge, Judge Couvillion had concluded that Ballard,
Kanter, and Lisle did not owe taxes with respect to pay-
ments made by certain individuals seeking to do business
with Prudential, and that the fraud penalty was not applica-
ble. App. to Ballard Pet. for Cert. 308a—-309a, 4. Attor-
ney Dick’s declaration further stated:

“In my conversations with the judges of the Tax Court,
I was told the following: That substantial sections of the
opinion were not written by Judge Couvillion, and that
those sections containing findings related to the credibil-
ity of witnesses and findings related to fraud were
wholly contrary to the findings made by Judge Couvil-
lion in his report. The changes to Judge Couvillion’s
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findings relating to credibility and fraud were made by
Judge Dawson.” Id., at 309a, 5.

Concerned that Judge Dawson had modified or rejected
special trial judge findings tending in their favor, see Tax Ct.
Rule 183(c), the taxpayers filed three successive motions in
the Tax Court; each motion sought access to the report Spe-
cial Trial Judge Couvillion had submitted to the Chief Judge
or, in the alternative, permission to place the special trial
judge’s report under seal in the record on appeal. See
Order of Aug. 30, 2000, App. to Kanter Pet. for Cert. 99a—
101a; Motion of May 25, 2000, id., at 105a. The Tax Court
denied the motions. See Order of Aug. 30, 2000, id., at
100a-101a, 103a. In response to the taxpayers’ third mo-
tion, filed in August 2000, the Tax Court elaborated: “Judge
Dawson states and Special Trial Judge Couvillion agrees,
that, after a meticulous and time-consuming review of the
complex record in these cases, Judge Dawson adopted the
findings of fact and opinion of Special Trial Judge Couvil-

lion, . . . Judge Dawson presumed the findings of fact recom-
mended by Special Trial Judge Couvillion were correct,
and . . . Judge Dawson gave due regard” to Judge Couvil-

lion’s credibility findings. Id., at 102a. To the extent that
the taxpayers sought “any preliminary drafts” of the special
trial judge’s report, the Tax Court added, such documents
are “not subject to production because they relate to the in-
ternal deliberative processes of the Court.” Id., at 101la
(quoting Order of Apr. 26, 2000, id., at 109a).

Appeals from Tax Court decisions are taken to the court
of appeals for the circuit in which the taxpayer resides. 26
U.S. C. §7482(b)(1)(A). Ballard therefore appealed to the
Eleventh Circuit, Kanter to the Seventh Circuit, and Lisle to
the Fifth Circuit. All three Courts of Appeals accepted the
Commissioner’s argument that the special trial judge’s signa-
ture on the Tax Court’s final decision rendered that decision
in fact Special Trial Judge Couvillion’s report. Estate of
Kanter v. Commissioner, 337 F. 3d 833, 840-841 (CAT7 2003);
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Ballard, 321 F. 3d, at 1042; accord Estate of Lisle v. Commis-
sioner, 341 F. 3d 364, 384 (CA5 2003) (adopting the reasoning
of the Seventh and Eleventh Circuits without elaboration).
The appeals courts further agreed with the Commissioner
that the special trial judge’s original report, submitted to the
Chief Judge pursuant to Rule 183(b), qualified as a confiden-
tial document, shielded as part of the Tax Court’s internal
deliberative process. See Kanter, 337 F. 3d, at 841-844;
Ballard, 321 F. 3d, at 1042-1043; accord Estate of Lisle, 341
F. 3d, at 384.

Having rejected the taxpayers’ objection to the absence of
the special trial judge’s Rule 183(b) report from the record
on appeal, the Seventh and Eleventh Circuits proceeded to
the merits of the Tax Court’s final decision and affirmed that
decision in principal part. See Kanter, 337 F. 3d, at 873-
874; Ballard, 321 F. 3d, at 1044.” The Fifth Circuit’s judg-
ment, which is not before this Court, reversed the fraud pen-
alties assessed against Lisle for evidentiary insufficiency but
upheld the Tax Court’s determination of tax deficiencies for
certain years. See Estate of Lisle, 341 F. 3d, at 384-385.8
Seventh Circuit Judge Cudahy dissented on the issue of the
special trial judge’s initial report, maintaining that intelli-
gent review of the Tax Court’s decision required inclusion of
that report in the record on appeal. See Kanter, 337 F. 3d,
at 874, 884-888.

We granted certiorari, 541 U. S. 1009 (2004), to resolve the
question whether the Tax Court may exclude from the rec-
ord on appeal Rule 183(b) reports submitted by special trial
judges. We now reverse the decisions of the Seventh and
Eleventh Circuits upholding the exclusion.

"Finding one of Kanter’s deductions legitimate, the Seventh Circuit re-
versed the Tax Court’s ruling on that issue. See Kanter, 337 F. 3d, at
854-8517.

8 Lisle’s estate did not seek this Court’s review of the adverse portions
of the Fifth Circuit’s decision.
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Central to these cases is Tax Court Rule 183, which delin-
eates the procedural framework and substantive standards
governing Tax Court review of special trial judge findings.
Rule 183(b), captioned “Special Trial Judge’s Report,” pro-
vides that after the trial of a case and submission of the
parties’ briefs, “the Special Trial Judge shall submit a report,
including findings of fact and opinion, to the Chief Judge, and
the Chief Judge will assign the case to a Judge . . . of the
Court.” 26 U.S. C. App., p- 1619.° Rule 183(c), directed to
the Tax Court judge to whom the case is assigned for final
decision, reads:

“Action on the Report: The Judge to whom . . . the case
is assigned may adopt the Special Trial Judge’s report
or may modify it or may reject it in whole or in part, or
may direct the filing of additional briefs or may receive
further evidence or may direct oral argument, or may
recommit the report with instructions. Due regard
shall be given to the circumstance that the Special Trial
Judge had the opportunity to evaluate the credibility of
witnesses, and the findings of fact recommended by the
Special Trial Judge shall be presumed to be correct.”

The Tax Court judge assigned to take action on the special
trial judge’s report in these cases invoked none of the means
Rule 183(c) provides to supplement the record. He did not
“direct the filing of additional briefs[,] receive further evi-
dence or . . . direct oral argument.” See ibid. Nor does
the record show, or the Commissioner contend, see Brief for
Respondent 14-15, that the Tax Court judge “recommit[ed]

9Rule 183 has been amended since these cases were before the Tax
Court, but the substantive provisions of the Rule have not been altered
in any relevant respect. Compare Tax Ct. Rule 183, 26 U.S. C. App.,
p- 1483 (1994 ed.), with Tax Ct. Rule 183 (interim amendment), 26 U. S. C.
App., p. 1670 (2000 ed.). Citations in this opinion are to the version of
the Rule reprinted in the 2000 edition of the United States Code.
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the [special trial judge’s] report with instructions.” Rule
183(c).' From all that appears on the record, then, Judge
Dawson’s review of the factfindings contained in Judge
Couvillion’s report rested on the Rule 183(b) report itself,
the trial transeript, and the other documents on file. Rule
183(c) guides the appraisal of those filed materials.

Rule 183(c)’s origin confirms the clear understanding, from
the start, that deference is due to factfindings made by the
trial judge. Commenting in 1973 on then newly adopted
Rule 182(d), the precursor to Rule 183(c), the Tax Court
observed that the Rule was modeled on Rule 147(b) of the
former Court of Claims. Tax Ct. Rule 182 note, 60 T. C.
1150 (Tax Court review procedures were to be “comparable”
to those used in the Court of Claims). Rule 182(d)’s “[dJue

10The record does contain an order stating in its entirety:

“For cause, it is ORDERED: That these cases are reassigned from Spe-
cial Trial Judge D. Irvin Couvillion to Judge Howard A. Dawson, Jr., for
disposition.

“After the Special Trial Judge submitted a report, as required by Rule
183(b), Tax Court Rules of Practice and Procedure, these cases were re-
ferred to Judge Dawson on September 2, 1998, for review and, if approved,
for adoption.

“Dated: Washington, D. C. December 15, 1999.” App. to Kanter Pet.
for Cert. 113a-114a.

One might speculate, from the reference to a “reassign[ment],” that at
some point between September 1998 and December 1999, Judge Dawson
“recommitted” the report to Judge Couvillion, who subsequently submit-
ted a revised report to the Chief Judge who, in turn, referred that report
to Judge Dawson. The Commissioner does not urge such an interpreta-
tion of the December 15, 1999 order, however, and it is, in any event,
implausible. The Tax Court’s docket reveals no action taken between the
initial assignment and the enigmatic reassignment. Had Judge Dawson
turned back the report after first receiving it, an order recommitting the
case to Judge Couvillion “with instructions,” Rule 183(c), should have me-
morialized that action. Moreover, Judge Dawson rendered the final deci-
sion of the Tax Court on the same day the case was “reassigned” to him.
Had he faced a recast Rule 183(b) report, it is doubtful that he could have
absorbed and acted upon it so swiftly.
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regard” and “presumed to be correct” formulations were
taken directly from that earlier Rule,'! which the Court of
Claims interpreted to require respectful attention to the
trial judge’s findings of fact. See Hebah v. United States,
456 F. 2d 696, 698 (Ct. Cl. 1972) (per curiam) (challenger
must make “a strong affirmative showing” to overcome the
presumption of correctness that attaches to trial judge find-
ings). The Tax Court’s acknowledgment of Court of Claims
Rule 147(b) as the model for its own Rule, indeed the Tax
Court’s adoption of nearly identical language, lead to the con-
clusion the Tax Court itself expressed: Under the Rule for-
merly designated Rule 182(b), now designated 183(c), special
trial judge findings carry “special weight insofar as those
findings are determined by the opportunity to hear and ob-
serve the witnesses.” Tax Ct. Rule 182 note, 60 T. C. 1150
(1973); see Stone v. Commissioner, 865 F. 2d 342, 345
(CADC 1989).

Under Rule 182 as it was formulated in 1973, the Tax
Court’s review of the special trial judge’s report was a trans-
parent process. Rule 182(b) provided for service of copies
of the special trial judge’s report on the parties and Rule
182(c) allowed parties to file exceptions to the report. 60
T. C., at 1149. The process resembled a district court’s re-
view of a magistrate judge’s report and recommendation:
The regular Tax Court judge reviewed the special trial
judge’s report independently, on the basis of the record and
the parties’ objections to the report. See Rule 182(c), (d),
id., at 1149-1150. In years before 1984, the Tax Court ac-

11 Court of Claims Rule 147(b) provided:

“The court may adopt the [trial judge’s] report, including conclusions of
fact and law, or may modify it, or reject it in whole or in part, or direct
the [trial judge] to receive further evidence, or refer the case back to him
with instructions. Due regard shall be given to the circumstance that the
[trial judge] had the opportunity to evaluate the credibility of the wit-
nesses; and the findings of fact made by the [trial judge] shall be presumed
to be correct.” 28 U.S. C. App., p. 7903 (1970 ed.).
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knowledged instances in which it “disagree[d] with the Spe-
cial Trial Judge,” see Rosenbaum v. Commissioner, 45 TCM
825, 827 (1983), 183,113 P-H Memo TC, p. 373, or modified
the special trial judge’s findings, see Taylor v. Commis-
sioner, 41 TCM 539 (1980), 180,552 P-H Memo TC, p. 2344
(adopting special trial judge’s report with “some modifica-
tions”). Parties were therefore equipped to argue to an ap-
pellate court that the Tax Court failed to give the special
trial judge’s findings the measure of respect required by
Rule 182(d)’s “[dJue regard” and “presumed to be correct”
formulations.

In 1983, the Tax Court amended the Rule, which it simul-
taneously renumbered as Rule 183. The 1983 change elimi-
nated the provision, formerly in Rule 182(b), for service of
copies of the special trial judge’s report on the parties; it also
eliminated the procedure, formerly in Rule 182(c), permitting
the parties to file exceptions to the report. See Rule 183
note, 81 T. C., at 1069-1070. The Tax Court left intact, how-
ever, the Rule’s call for “[dJue regard” to the special trial
judge’s credibility determinations and the instruction that
“the findings of fact recommended by the Special Trial Judge
shall be presumed to be correct.” Rule 183(c), id., at 1069.
Further, the 1983 amendments did not purport to change the
character of the action the Tax Court judge could take on
the special trial judge’s report; as before, the Tax Court
could “adopt” the report, “modify it,” or “reject it in whole
or in part.” Ibid. In practice, however, the Tax Court
stopped acknowledging instances in which it rejected or
modified special trial judge findings. Judge Cudahy, in
dissent in the Seventh Circuit, commented on the “extraordi-
nary unanimity” that has prevailed since the 1983 amend-
ments: “Never, in any instance since the adoption of the cur-
rent Rule 183 that I could find,” Judge Cudahy reported,
“has a Tax Court judge not agreed with and adopted the
[special trial judge’s] opinion.” Kanter, 337 F. 3d, at 876;
cf. Tr. of Oral Arg. 44 (Counsel for the Commissioner, in re-
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sponse to the Court’s question, stated: “We’re not aware of
any cases in which the Tax Court judge has rejected the
[special trial judge’s] findings . ...”).

It appears from these cases and from the Commissioner’s
representations to this Court that the Tax Court, following
the 1983 amendments to Rule 183, inaugurated a novel prac-
tice regarding the report the special trial judge submits
post-trial to the Chief Judge. No longer does the Tax Court
judge assigned to the case alone review the report and issue
a decision adopting it, modifying it, or rejecting it in whole
or in part. Instead, the Tax Court judge treats the special
trial judge’s report essentially as an in-house draft to be
worked over collaboratively by the regular judge and the
special trial judge. See id., at 38 (Counsel for the Commis-
sioner acknowledged that the special trial judge and regular
Tax Court judge engage in “a collegial deliberative process,”
and that such a process, “involving more than one person . ..
in the decision-making,” is “unusual”); see also id., at 29-30
(referring to “the deliberative process” occurring after the
special trial judge submits his report to the Chief Judge);
Kanter, 337 F. 3d, at 876-877 (Cudahy, J., dissenting). No-
where in the Tax Court’s Rules is this joint enterprise
described.!?

When the collaborative process is complete, the Tax Court
judge issues a decision in all cases “agree[ing] with and
adopt[ing] the opinion of the Special Trial Judge.” See
supra, at 46. The extent to which that “opinion” modifies
or rejects the special trial judge’s Rule 183(b) findings and
opinion, and is in significant part prompted or written by the
regular Tax Court judge, is undisclosed. Cf. Order of Apr.
26, 2000, App. to Kanter Pet. for Cert. 108a (denying motion
for access to original special trial judge report prepared

2Nor does any other Tax Court publication, such as an interpretive
guide or policy statement, suggest that the 1983 amendments to Rule 183
altered the internal process by which the Tax Court judge reviews the
special trial judge’s findings.
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under Rule 183(b), Tax Court Judge Dawson stated: “Special
Trial Judge Couvillion submitted his report . . . pursuant
to Rule 183(b), which ultimately became the Memorandum
Findings of Fact and Opinion . . . filed on December 15,
1999.”).1

Judge Cudahy appears accurately to have described the
process operative in the Tax Court:

“[TThere are two ‘[special trial judge’s] reports’ in many
... Tax Court cases—the original ‘report’ filed under
Rule 183 with the Chief Judge of the Tax Court, which
is solely the work product of the [special trial judge] (and
which represented the [special trial judge’s] views at the
end of trial) and the later ‘opinion’ of the [special trial
judge], which is a collaborative effort, but which the Tax
Court then ‘agrees with and adopts’ as the opinion of
the Tax Court.” Kanter, 337 F. 3d, at 876.

Notably, however, the Tax Court Rules refer only once to a
special trial judge “opinion”: “[T]he Special Trial Judge shall
submit a report, including findings of fact and opinion, to the
Chief Judge.” Tax Ct. Rule 183(b), 26 U. S. C. App., p. 1619
(emphasis added). That opinion, included in a report com-
pleted and submitted before a regular Tax Court judge is
assigned to the case, is the sole opinion properly ascribed to
the special trial judge under the current Rules. Corre-
spondingly, it is the Rule 183(b) report, not some subse-
quently composed collaborative report, that Rule 183(c),
tellingly captioned “Action on the Report,” instructs the Tax
Court judge to review and adopt, modify, or reject. See
Rule 183(c) (the Tax Court judge “may adopt the Special

BThe Tax Court’s post-1983 process for reviewing special trial judge
reports appears not to have been comprehended, even by cognoscenti,
prior to the airing it has received in these cases. See Cahill, Tax Judges
Decide Cases They Do Not Hear, 37 ABA J. E-Report 3 (Sept. 27, 2002)
(quoting tax attorney Gerald Kafka’s statement that “[w]hen this case sur-
faced, a lot of people scratched their heads” (internal quotation marks
omitted)).
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Trial Judge’s report”).” In the review process contem-
plated by Rule 183(c), the Tax Court judge must accord def-
erence to the special trial judge’s findings. Ibid. One
would be hard put to explain, however, how a final decision-
maker, here the Tax Court judge, would give “[d]ue regard”
to, and “presumle] to be correct,” an opinion the judge him-
self collaborated in producing.

However efficient the Tax Court’s current practice may be,
we find no warrant for it in the Rules the Tax Court pub-
lishes. The Tax Court, like all other decisionmaking tribu-
nals, is obliged to follow its own Rules. See Service v.
Dulles, 354 U. S. 363, 388 (1957) (Secretary of State “could
not, so long as the Regulations remained unchanged, proceed
without regard to them”); see also Vitarelli v. Seaton, 359
U. S. 535, 540 (1959) (Secretary bound by regulations he pro-
mulgated “even though without such regulations” he could
have taken the challenged action); id., at 546-547 (Frank-
furter, J., concurring in part and dissenting in part) (ob-
serving that an agency, all Members of the Court agreed,
and “rightly so,” “must be rigorously held to the standards
by which it professes its action to be judged”). Although
the Tax Court is not without leeway in interpreting its
own Rules, it is unreasonable to read into Rule 183 an
unprovided-for collaborative process, and to interpret the
formulations “[d]ue regard” and “presumed to be correct”
to convey something other than what those same words
meant prior to the 1983 rule changes. See supra, at 54-56.

The Tax Court’s practice of not disclosing the special trial
judge’s original report, and of obscuring the Tax Court
judge’s mode of reviewing that report, impedes fully in-

1“4 The Tax Court, we are confident, would not woodenly apply its Rules
to prevent a special trial judge from correcting a clerical error. But see
post, at 71, n. 6 (REENQUIST, C. J., dissenting). Moreover, if the special
trial judge, on rereading his Rule 183(b) report postsubmission, detects an
error of substance, the special trial judge might ask to have the report
“recommit[ted]” for modification. See Rule 183(c).



60 BALLARD ». COMMISSIONER

Opinion of the Court

formed appellate review of the Tax Court’s decision. In
directing the Tax Court judge to give “[d]ue regard” to the
special trial judge’s credibility determinations and to “pre-
sumle] . . . correct” the special trial judge’s factfindings, Rule
183(c) recognizes a well-founded, commonly accepted under-
standing: The officer who hears witnesses and sifts through
evidence in the first instance will have a comprehensive view
of the case that cannot be conveyed full strength by a
paper record.

Fraud cases, in particular, may involve critical credibility
assessments, rendering the appraisals of the judge who
presided at trial vital to the Tax Court’s ultimate determina-
tions. These cases are illustrative. The Tax Court’s deci-
sion repeatedly draws outcome-influencing conclusions re-
garding the credibility of Ballard, Kanter, and several other
witnesses. See, e. g., Investment Research Assoc., 18 TCM,
at 1060, 199,407 RIA Memo TC, p. 2675 (“We find Kanter’s
testimony to be implausible.”); id., at 1083, 99,407 RIA
Memo TC, p. 2703 (“[W]e find Ballard’s testimony vague, eva-
sive, and unreliable.”); id., at 1079, 199,407 RIA Memo TC,
p- 2698 (“The testimony of Thomas Lisle, Melinda Ballard,
Hart, and Albrecht is not credible.”); id., at 1140, §99,407
RIA Memo TC, p. 2776 (“[T]he witnesses presented on behalf
of [Investment Research Associates] in this case were obvi-
ously biased, and their testimony was not credible.”). Ab-
sent access to the special trial judge’s Rule 183(b) report in
this and similar cases, the appellate court will be at a loss to
determine (1) whether the credibility and other findings
made in that report were accorded “[d]Jue regard” and were
“presumed . . . correct” by the Tax Court judge, or
(2) whether they were displaced without adherence to those
standards. See Kanter, 337 F. 3d, at 886 (Cudahy, J., concur-
ring in part and dissenting in part) (“I can think of no single
item of more significance in evaluating a Tax Court’s decision
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on fraud than the unfiltered findings of the [special trial
judge] who stood watch over the trial.”).

The Commissioner urges, however, that the special trial
judge’s report is an internal draft, a mere “step” in a “con-
fidential decisional process,” and therefore properly withheld
from a reviewing court. See Brief for Respondent 16-17
(courts should not “probe the mental processes” of decisional
authorities (quoting United States v. Morgan, 313 U. S. 409,
422 (1941))); accord Order of Aug. 30, 2000, App. to Kanter
Pet. for Cert. 101a. Our conclusion that Rule 183 does not
authorize the Tax Court to treat the special trial judge’s
Rule 183(b) report as a draft subject to collaborative revi-
sion, see supra, at 59-60, disposes of this argument. The
Commissioner may not rely on the Tax Court’s arbitrary con-
struction of its own rules to insulate special trial judge re-
ports from disclosure. Cf. Kanter, 337 F. 3d, at 888 (Cudahy,
J., concurring in part and dissenting in part) (access on ap-
peal to the special trial judge’s Rule 183(b) report should not
be blocked by the Tax Court’s “concealment of [its] revision
process behind th[e] verbal formula” through which the Tax
Court judge purports to “agrel[e] with and adop[t]” the opin-
ion of the special trial judge (internal quotation marks
omitted)).

We are all the more resistant to the Tax Court’s conceal-
ment of the only special trial judge report its Rules authorize
given the generally prevailing practice regarding a tribunal’s
use of hearing officers. The initial findings or recommenda-
tions of magistrate judges, special masters, and bankruptcy
judges are available to the appellate court authorized to re-
view the operative decision of the district court. See 28
U.S. C. §636(b)(1)(C) (magistrate judge’s proposed findings
must be filed with the court and mailed to the parties); Fed.
Rule Civ. Proc. 53(f) (special masters); Fed. Rule Bkrtcy.
Proc. 9033(a), (d) (bankruptcy judges); Fed. Rule App. Proc.
10(a) (record on appeal includes the original papers filed in
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the district court). And the Administrative Procedure Act
provides: “All decisions, including initial, recommended, and
tentative decisions, are a part of the record” on appeal. 5
U. S. C. §557(c); see also § 706 (the reviewing court shall eval-
uate the “whole record”). In comparison to the nearly
universal practice of transparency in forums in which one
official conducts the trial (and thus sees and hears the wit-
nesses), and another official subsequently renders the final
decision, the Tax Court’s practice is anomalous. As one ob-
server asked: “[I]f there are policy reasons that dictate
transparency for everyone else, why do these reasons not
apply to the Tax Court?” Kanter, 337 F. 3d, at 874 (Cudahy,
J., concurring in part and dissenting in part); cf. Mazza v.
Cavicchia, 15 N. J. 498, 519, 105 A. 2d 545, 557 (1954) (“We
have not been able to find a single case in any state . . .
justifying or attempting to justify the use of secret reports
by a hearer to the head of an administrative agency.”).!?
The Commissioner asserts, however, that the Tax Court’s
practice of replacing the special trial judge’s initial report
with a “collaborative” report and refusing to disclose the ini-
tial report is neither “unique” nor “aberrational.” Brief for
Respondent 31. As a “direct statutory analog,” ibid., the
Commissioner points to 26 U. S. C. §7460(b), the provision

15Tt is curious that the Commissioner, always a party in Tax Court pro-
ceedings, argues strenuously in support of concealment of the special trial
judge’s report. As Judge Cudahy noted, the Tax Court’s current practice
allows it “very easily [to] reverse findings (credibility-related and other-
wise) of [special trial judges] in a manner that is detrimental to the Com-
missioner as well as to” taxpayers. Kanter, 337 F. 3d, at 888 (concurring
in part and dissenting in part). Inclusion of the report in the record on
appeal would therefore seem “a procedural result that may benefit all par-
ties.” Ibid.; see Tr. of Oral Arg. 28 (Court inquired of counsel for the
Commissioner: “[AJren’t there situations where it might be that the special
trial judge would call a credibility question in the Government’s favor and
then the Government loses the case before the Tax Court judge and might
like to know, before it goes to the court of appeals, how solid the credibility
findings were?”).
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governing cases reviewed by the full Tax Court. Section
7460(b) instructs that when the full Tax Court reviews the
decision of a single Tax Court judge, the initial one-judge
decision “shall not be a part of the record.” For several
reasons, we reject the Commissioner’s endeavor to equate
proceedings that differ markedly.

First, as the Commissioner himself observes, omission of
the single Tax Court judge’s opinion from the record when
full court review occurs has been the statutory rule “[flrom
the earliest days of the Tax Court’s predecessor.” Brief for
Respondent 31 (citing Revenue Act of 1928, ch. 852, §601, 45
Stat. 871). To this day, Congress has ordered no corre-
sponding omission of special trial judge initial reports. Un-
derstandably so. Full Tax Court review is designed for the
resolution of legal issues, not for review of findings of fact
made by the judge who presided at trial. See L. Leder-
man & S. Mazza, Tax Controversies: Practice and Procedure
247 (2000). When the full Tax Court reviews, it is making
a de novo determination of the legal issue presented. In
contrast, findings of fact are key to special trial judge re-
ports. See Tax Ct. Rule 183(c), 26 U.S. C. App., p. 1619.
And those findings, under the Tax Court’s Rules, are not
subject to review de movo. Instead, they are measured
against “[dJue regard” and “presumed correct” standards.
Ibid.; see supra, at 54-56.

Furthermore, the judges composing the full Tax Court and
the individual Tax Court judge who made the decision under
review are presidential appointees equal in rank. Each has
an equal voice in the business of the Tax Court. To the
extent that the individual judge disagrees with his col-
leagues, he is free to file a dissenting opinion repeating or
borrowing from his initial decision. The special trial judge,
serving at the pleasure of the Tax Court, lacks the independ-
ence enjoyed by regular Tax Court judges and the preroga-
tive to publish dissenting views. See Kanter, 337 F. 3d, at
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879-880 (Cudahy, J., concurring in part and dissenting in
part).'6

We note, finally, other arguments tendered by the taxpay-
ers. Ballard and Kanter urge that the Due Process Clause
requires disclosure of a trial judge’s factfindings that have
operative weight in a court’s final decision. Brief for Peti-
tioner Ballard 43-48; Brief for Petitioner Kanter 19-27.
They also argue that, just as reports of special masters, mag-
istrate judges, and bankruptcy judges form part of the rec-
ord on appeal from a district court, so special trial judge
reports must form part of the record on appeal from the Tax
Court. They base this argument on the appellate review
statute, 26 U.S. C. §7482(a)(1), which instructs courts of
appeals to review Tax Court decisions “in the same manner
and to the same extent as decisions of the district courts in
civil actions tried without a jury.” Brief for Petitioner Bal-
lard 23-27 (internal quotation marks omitted); Brief for Peti-
tioner Kanter 27, 34-35. In addition, they maintain that 26
U.S. C. §§7459(b) and 7461(a) require disclosure of all re-

16The Commissioner also notes that “numerous boards of contract ap-
peals established by various agencies . . . do not require disclosure of initial
reports prepared by presiding judges.” Brief for Respondent 31-32.
This analogy, too, is unimpressive. The contract dispute resolution panels
to which the Commissioner points issue decisions after reviewing the ini-
tial report of a “presiding judge,” designated to conduct an evidentiary
hearing on behalf of the panel. Only the final decision is served on the
parties and included in the record on appeal. Ibid. Unlike the situation
of the special trial judge, however, the presiding judge holds a position
equal in stature to that of the other panel members, and can file a dissent.
See Reply Brief for Petitioner Kanter 15.

In discussing the text of Rule 183(b) and (c), and the Tax Court’s current
interpretation of that text, we surely do not intend to “impugn the integ-
rity” of any Tax Court judge. Compare post, at 72 (opinion of REHN-
Quist, C. J.), with Kanter, 337 F. 3d, at 880, n. 6 (Cudahy, J., concurring
in part and dissenting in part) (“I am not suggesting that . . . the judges
of the Tax Court . . . exert undue influence over [special trial judges].
The judicial independence of finders of fact, however, is a structural
principle.”).
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ports generated in Tax Court proceedings, absent specific
exemption. Brief for Petitioner Kanter 42-44. Because we
hold that the Tax Court’s Rules do not authorize the practice
that the Tax Court now follows, we need not reach these
arguments and express no opinion on them.

The idiosyncratic procedure the Commissioner describes
and defends, although not the system of adjudication that
Rule 183 currently creates, is one the Tax Court might some-
day adopt. Were the Tax Court to amend its Rules to ex-
press the changed character of the Tax Court judge’s review
of special trial judge reports, that change would, of course,
be subject to appellate review for consistency with the rele-
vant federal statutes and due process.

* * *

For the reasons stated, the judgments of the Courts of
Appeals for the Seventh and Eleventh Circuits are reversed,
and the cases are remanded for further proceedings consist-
ent with this opinion.

It is so ordered.

JUSTICE KENNEDY, with whom JUSTICE SCALIA joins,
concurring.

I concur in the opinion of the Court and note some points
that may be considered in further proceedings, after the
cases are remanded.

The Court is correct, in my view, in holding, first, that
Tax Court Rule 183(c) mandates “that deference is due to
factfindings made by the [special] trial judge,” ante, at 54,
and, second, that “it is the Rule 183(b) report . . . that Rule
183(c) . . . instructs the Tax Court judge to review and adopt,
modify, or reject,” ante, at 58.

The latter holding is supported by the most natural read-
ing of the text of Rule 183. Accepting the Commissioner
of Internal Revenue’s contrary construction would require
reading the word “report” in subdivisions (b) and (¢) to mean
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two different things. One additional indication in the text,
moreover, is contrary to the Commissioner’s position. Rule
183(c) authorizes the Tax Court judge to “recommit the
report with instructions” to the special trial judge. Recom-
mittal is generally a formal mechanism for initiating recon-
sideration or other formal action by the initial decisionmaker.
See, e. g., Fed. Rule Civ. Proc. 72(b) (“The district judge may
accept, reject, or modify the recommended decision, receive
further evidence, or recommit the matter to the magistrate
judge with instructions”); Fed. Rule Civ. Proc. 53(e)(2)
(amended 2003) (“The court after hearing may adopt the
[special master’s] report or may modify it or may reject it in
whole or in part or may receive further evidence or may
recommit it with instructions”); cf. Kansas v. Colorado, 543
U. S. 86, 106 (2004) (“We accept the Special Master’s recom-
mendations and recommit the case to the Special Master
for preparation of a decree consistent with this opinion”).
Given that Tax Court Rule 183(c) provides a formal channel
for the Tax Court judge to send a report back to the special
trial judge for reconsideration, it is difficult to interpret the
Rule to permit the informal process the Commissioner and
the dissenting opinion defend here.

If the Tax Court deems it necessary to allow informal con-
sultation and collaboration between the special trial judge
and the Tax Court judge, it might design a rule for that
process. If, on the other hand, it were to insist on more
formality—with deference to the special trial judge’s report
and an obligation on the part of the Tax Court judge to de-
scribe the reasons for any substantial departures from the
original findings—without requiring disclosure of the initial
report, that would present a more problematic approach. It
is not often that a rule requiring deference to the original
factfinder exists, but the affected parties have no means of
ensuring its enforcement.

That brings us to the questions of how these cases should
be resolved on remand and how the current version of the
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Rule should be interpreted in later cases. As to the former,
this question is difficult because we do not know what hap-
pened in the Tax Court, a point that is important to under-
score here. From a single affidavit, the majority extrapo-
lates “a novel practice” whereby the Tax Court treats the
initial special trial judge report as “an in-house draft to be
worked over collaboratively by the regular judge and the
special trial judge.” Ante, at 57. 1 interpret the opinion as
indicating that there might be such a practice, not that there
is. The dissent, in contrast, appears to assume that any
changes to the initial report were the result of reconsidera-
tion by the special trial judge or informal suggestions by the
Tax Court judge. Post, at 70-71 (opinion of REHNQUIST,
C. J.). Given the sparse record before us, I would not be so
quick to make either assumption, particularly given that the
Commissioner, charged with defending the Tax Court’s deci-
sion, is no more privy to the inner workings of the Tax Court
than we are.

Given the lingering uncertainty about whether the initial
report was in fact altered or superseded, and the extent of
any changes, there are factual questions that still must be
resolved. If the initial report was not substantially altered,
then there will have been no violation of the Rule. If, on
the other hand, substantial revisions were made during a
collaborative effort between the special trial judge and the
Tax Court judge, the Tax Court might remedy that breach
of the Rule in different ways. For instance, it could simply
recommit the special trial judge’s initial report and start
over from there. More likely in these circumstances the
remedy would be for the Tax Court to disclose the report
that Judge Couvillion submitted on or before September 2,
1998.

This leads to the question of how Rule 183 should be inter-
preted in future cases. Rule 183’s requirement of deference
to the special trial judge surely implies that the parties to
the litigation will have the means of knowing whether defer-
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ence has been given and of mounting a challenge if it has
not. Thus, a reasonable reading of the Rule requires the
litigants and the courts of appeals to be able to evaluate any
changes made to the findings of fact in the special trial
judge’s initial report. Including the original findings of fact
in the record on appeal would make that possible.

All of these matters should be addressed in the first in-
stance by the Courts of Appeals or by the Tax Court.

With these observations, I join the Court’s opinion.

CHIEF JUSTICE REHNQUIST, with whom JUSTICE THOMAS
joins, dissenting.

The Court reverses the judgments of the Courts of
Appeals on the ground that Tax Court Rule 183 does not
“authorize the practice that the Tax Court now follows.”
Ante, at 65.! I disagree. The Tax Court’s compliance with
its own Rules is a matter on which we should defer to the
interpretation of that court. I therefore dissent.

The Tax Court interprets Rule 183 not to require the dis-
closure of the report submitted by the special trial judge

1Tt bespeaks the weakness of the taxpayers’ arguments that the Court
hinges its conclusion on an argument not even presented for our consider-
ation. See Tr. of Oral Arg. 46 (Deputy Solicitor General Hungar noting
that compliance with Rule 183 was not included within the questions pre-
sented). This Court does not consider claims that are not included within
a petitioner’s questions presented. See this Court’s Rule 14.1(a); Yee v.
Escondido, 503 U. S. 519, 535-538 (1992). Two of the taxpayers’ three
claims included in the four questions presented do not even mention Rule
183, instead claiming violations of due process, U. S. Const., Art. III, and
governing federal statutes, 26 U. S. C. §§7459, 7461, and 7482. The only
question presented that mentions Rule 183 is limited to asking whether
Rule 183 requires the Tax Court to uphold findings of fact made by a
special trial judge unless they are “‘clearly erroneous.”” Kanter Pet. for
Cert. (i). Nor was this argument contained within the taxpayers’ certio-
rari petitions or in their briefs submitted to the Courts of Appeals. See
Lopez v. Davis, 531 U. S. 230, 244, n. 6 (2001). Only by failing to abide by
our own Rules can the Court hold that the Tax Court failed to follow
its Rules.
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pursuant to paragraph (b) when the Tax Court judge adopts
the special trial judge’s report. In 1983, the Tax Court
amended the Rule to eliminate the requirement that the spe-
cial trial judge’s submitted report be disclosed to the parties
so that they could file exceptions before the Tax Court judge
acted on the report. See Tax Ct. Rule 183 note, 81 T. C.
1069-1070 (1984). The 1983 amendment also changed the
Rule to require that the special trial judge “submit” his re-
port to the Chief Judge instead of “file” it, see Tax Ct. Rule
182(b), 60 T. C. 1150 (1973), thereby removing the initial re-
port from the appellate record. See Fed. Rule App. Proc.
10(a)(1) (requiring the record on appeal contain “the original
papers and exhibits filed in the district court” (emphasis
added)).?

Consistent with these amendments, in an opinion signed
by Judge Dawson, Special Trial Judge Couvillion, and Chief
Judge Wells, the Tax Court held that disclosure of the Rule
183(b) report was not required in these cases because “[t]he
only official Memorandum Findings of Fact and Opinion by
the Court in these cases is T. C. Memo. 1999-407, filed on
December 15, 1999, by Special Trial Judge Couvillion, re-
viewed and adopted by Judge Dawson, and reviewed and ap-
proved by former Chief Judge Cohen.” Order of Aug. 30,
2000, in No. 43966-85 etc. (TC), App. to Kanter Pet. for Cert.
102a (hereinafter Order of Aug. 30, App. to Kanter Pet. for
Cert.).? The Commissioner’s brief makes clear that any

2By contrast, a “magistrate judge shall file his proposed findings and
recommendations . . . with the court and a copy shall forthwith be mailed
to all parties.” 28 U. S. C. §636(b)(1)(C) (emphasis added).

3See also Order of Aug. 30, App. to Kanter Pet. for Cert. 102a (“Judge
Dawson states and Special Trial Judge Couvillion agrees, that, after a
meticulous and time-consuming review of the complex record in these
cases, Judge Dawson adopted the findings of fact and opinion of Spe-
cial Trial Judge Couvillion, . . . Judge Dawson presumed the findings of
fact recommended by Special Trial Judge Couvillion were correct, and
.. . Judge Dawson gave due regard to the circumstance that Special
Trial Judge Couvillion evaluated the credibility of witnesses”); Order of
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changes that might exist between the special trial judge’s
initial opinion and his final opinion “would presumptively be
the result of the [special trial judge’s] legitimate reevaluation
of the case.” Brief for Respondent 11; accord, Brief for Ap-
pellee in No. 01-17249 (CA11), pp. 92-93; Brief for Appellee
in No. 01-4316 etc. (CA7), pp. 122-123. Thus, consistent
with its practice during the more than 20 years since Rule
183 was adopted in its current form, the Tax Court inter-
prets Rule 183 as not requiring disclosure of “any prelimi-
nary drafts of reports or opinions.” Order of Apr. 26, 2000,
in No. 43966-85 ete. (TC), App. to Kanter Pet. for Cert. 109a.

Because this interpretation of Rule 183 is reasonable, it
should be accepted. An agency’s interpretation of its own
rule or regulation is entitled to “controlling weight unless
it is plainly erroneous or inconsistent with the regulation.”
Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 414
(1945); see also United States v. Cleveland Indians Baseball
Co., 532 U. S. 200, 219-220 (2001); Martin v. Occupational
Safety and Health Review Comm’n, 499 U. S. 144, 150-157
(1991).4

Notwithstanding the deference owed the Tax Court’s legit-
imate interpretation of this Rule, the Court reads the Rule
as requiring disclosure of the submitted report because para-
graph (c) requires action on “the Special Trial Judge’s [ini-
tial] report.” See ante, at 58-59 (internal quotation marks
omitted). To the contrary, Rule 183 mandates only that ac-
tion be taken on “the Special Trial Judge’s report.” The
Rule is silent on whether the special trial judge may correct

Apr. 26, 2000, in No. 43966-85 etc. (TC), id., at 108a (noting that findings
of fact and credibility assessments made by Special Trial Judge Couvillion
were “reflected in the Memorandum Findings of Fact and Opinion (T. C.
Memo. 1999-407)").

4Though the Tax Court is an Article I court and not an executive
agency, Freytag v. Commissioner, 501 U. S. 868, 887-888 (1991), there is no
reason why Seminole Rock deference does not extend to the Tax Court’s
interpretation of its own procedural rules. See ante, at 59 (“[Tlhe Tax
Court is not without leeway in interpreting its own Rules”).
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technical or substantive errors in his original report after it
is submitted to the Chief Judge and before the Tax Court
judge takes action, either on his own initiative or by informal
suggestion. Paragraph (c)’s use of the possessive “Special
Trial Judge’s report” is most naturally read to refer to the
report authored and ascribed to by the special trial judge.®
If the special trial judge changes his report, then the new
version becomes “the Special Trial Judge’s report.” It is
the special trial judge’s signature that makes the report at-
tributable to him. At the very least, it is not unreasonable
or arbitrary for the Tax Court to construe the Rule as not
requiring the disclosure of preliminary drafts or reports.®
See Estate of Kanter v. Commissioner, 337 F. 3d 833, 841
(CA7 2003) (“[ITt is clear that the Tax Court’s own rules do
not require the report to be disclosed . . . ”).

Nor does the Court’s claim that judicial review is impeded
withstand scrutiny. Because paragraph (c¢) can be read, as
the Tax Court does, to permit the adoption of the report
authored and signed by the special trial judge, the Courts of

5There can be no claim made that Tax Court Judge Dawson, and not
Special Trial Judge Couvillion, wrote and controlled the content of the
report. See, e. g., Brief for Respondent 11 (noting that any changes to a
special trial judge’s report “would presumptively be the result of the STJ’s
legitimate reevaluation of the case”); Tr. of Oral Arg. 31 (“The only way
it is possible for there to be a change is for the special trial judge himself
to determine, in the exercise of his responsibility as a judicial officer, that
he made a mistake”); Order of Aug. 30, App. to Kanter Pet. for Cert.
102a (indicating the adopted report was written “by Special Trial Judge
Couvillion” and “adopted by Judge Dawson”).

6Indeed, following the Court’s interpretation that a Tax Court judge
must act on the report submitted pursuant to paragraph (b), a Tax Court
judge would be required to presume correct any factual findings that a
special trial judge had disclaimed. For example, if the Special Trial
Judge, after submitting a copy of his report to the Chief Judge, found a
critical typographical error that the Tax Court judge might not recognize
as such, then the Tax Court judge would be required, under the Court’s
view, to defer to the report as initially drafted instead of a corrected ver-
sion of the report.
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Appeals both determined that Tax Judge Dawson expressly
adopted Special Trial Judge Couvillion’s report. Id., at 840-
841; Ballard v. Commissioner, 321 F. 3d 1037, 1038-1039
(CA11 2003). There can be no doubt that in adopting Spe-
cial Trial Judge Couvillion’s findings of fact as well as his
legal conclusions in their entirety, Tax Court Judge Dawson
complied with whatever degree of deference is required by
Rule 183(e).

Contrary to the Court’s claimed distinctions, the statutory
requirement that a Tax Court judge’s initial opinion not be
published when the Chief Judge directs that such opinion be
reviewed by the full Tax Court is quite analogous to the Tax
Court’s interpretation of Rule 183. See 26 U. S. C. § 7460(b);
Estate of Varian v. Commissioner, 396 F. 2d 753 (CA9 1968).
A Tax Court judge whose decision is being reviewed may
dissent from the full court’s decision. Similarly, the special
trial judge may choose not to change his initial findings of
fact and opinion. In order to distinguish §7460(b), the
Court implies that Tax Court Judge Dawson exercised, or at
least may have exercised, undue influence or improper con-
trol over Special Trial Judge Couvillion.” See ante, at 62.
This Court generally does not assume abdication or impro-
priety, see Freytag v. Commissioner, 501 U. S. 868, 872, n. 2
(1991); United States v. Morgan, 313 U. S. 409, 422 (1941);
Fayerweather v. Ritch, 195 U. S. 276, 306 (1904), and should
not impugn the integrity of judges based on an unsubstanti-
ated, nonspecific affidavit.?

“Any implication that Judge Dawson used his higher “rank” to exert
improper influence or control is particularly inapt in these cases: Judge
Dawson, as a retired Tax Court judge recalled into duty by the Chief
Judge, has absolutely no authority over Special Trial Judge Couvillion as
both serve at the will of the Tax Court’s Chief Judge. See 26 U.S. C.
§§7443A, 7447(c).

8The mere absence of any post-1983 decisions in which a Tax Court
judge disagreed with a special trial judge does not support the Court’s
broad charges. A similar degree of agreement was evident prior to 1983
when the special trial judge’s report was filed and served on the parties,
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In sum, Rule 183 is silent on the question whether the
report submitted to the Chief Judge pursuant to paragraph
(b) must be the same report acted on by the Tax Court judge
under paragraph (c). This Court should therefore defer to
the Tax Court’s interpretation of the Rule, as amended in
1983, allowing the disclosure of only the special trial judge’s
report that was adopted by the Tax Court judge.

As every Court of Appeals to consider the arguments has
concluded, the taxpayer’s statutory and constitutional argu-
ments are not colorable. See Estate of Lisle v. Commis-
sioner, 341 F. 3d 364, 384 (CA5 2003); Estate of Kanter v.
Commissioner, supra, at 840-843; Ballard v. Commissioner,
supra, at 1042-1043. 1 agree with those conclusions.’

For these reasons, I would affirm the Courts of Appeals.

who had the opportunity to file exceptions. From 1976 to 1983, for exam-
ple, less than one percent (6 out of 680) of special trial judge reports were
not adopted by the Tax Court judge, only 1 case reversed the special trial
judge, and only 14 cases involved adoption with mostly minor modifica-
tions. See Brief for Respondent 17-18, and n. 4.

9With respect to the taxpayers’ statutory arguments, 26 U. S. C. §§ 7459
and 7461 require only the disclosure of reports adopted by the Tax Court
and not those reports that are not adopted. See §§7459 (“shall be the
duty of the Tax Court . . . to include in its report upon any proceeding its
findings of fact or opinion or memorandum opinion” (emphasis added)),
7461 (“[Rleports of the Tax Court” shall be public records (emphasis
added)). Section 7482, which requires courts of appeals to review “deci-
sions of the Tax Court” in the same manner as they review similar district
court decisions, was passed to eliminate any special deference paid to Tax
Court decisions, see Dobson v. Commissioner, 320 U. S. 489 (1943), does
not portend to govern the record on appeal, cf. Fed. Rules App. Proc. 10
and 13, and addresses only the decisions of the Tax Court—not special
trial judge reports.

As to their constitutional arguments, neither due process nor Article II1
requires disclosure. Disclosure of any report that has been abandoned by
the special trial judge is in no way necessary to effective appellate review
because the adoption of the special trial judge’s report ensures that suffi-
cient deference was given. Nor must all reports be disclosed in order for
the Tax Court procedure itself to comport with due process. See Morgan
v. United States, 298 U. S. 468, 478, 481-482 (1936).
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Respondents Dotson and Johnson are Ohio state prisoners. After parole
officials determined that Dotson was not eligible for parole and that
Johnson was not suitable for parole, they brought separate actions for
declaratory and injunctive relief under 42 U. S. C. §1983, claiming that
Ohio’s parole procedures violate the Federal Constitution. In each
case, the Federal District Court concluded that a § 1983 action does not
lie and that the prisoner would have to seek relief through a habeas
corpus suit. The Sixth Circuit ultimately consolidated the cases and
reversed, finding that the actions could proceed under § 1983.

Held: State prisoners may bring a §1983 action for declaratory and in-
junctive relief challenging the constitutionality of state parole proce-
dures; they need not seek relief exclusively under the federal habeas
corpus statutes. Pp. 78-85.

(a) Ohio argues unsuccessfully that respondents’ claims may only be
brought in federal habeas (or similar state) proceedings because a state
prisoner cannot use a §1983 action to challenge “the fact or duration
of his confinement,” e. g., Preiser v. Rodriguez, 411 U. S. 475, 489, and
respondents’ lawsuits, in effect, collaterally attack their confinements’
duration. That argument jumps from a true premise (that in all likeli-
hood the prisoners hope their suits will help bring about earlier release)
to a faulty conclusion (that habeas is their sole avenue for relief). This
Court’s case law makes clear that the connection between the constitu-
tionality of the prisoners’ parole proceedings and release from confine-
ment is too tenuous here to achieve Ohio’s legal door-closing objective.
From Preiser to Edwards v. Balisok, 520 U. S. 641, this Court has devel-
oped an exception from §1983’s otherwise broad scope for actions that
lie “within the core of habeas corpus,” Preiser, supra, at 487, 1. e., where
a state prisoner requests present or future release. Section 1983 re-
mains available for procedural challenges where success would not nec-
essarily spell immediate or speedier release for the prisoner, e. g., Wolff
v. McDonmnell, 418 U. S. 539, but the prisoner cannot use § 1983 to obtain
relief where success would necessarily demonstrate the invalidity of
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confinement or its duration, e.g., Heck v. Humphrey, 512 U.S. 477.
Here, respondents’ claims are cognizable under § 1983, i. e., they do not
fall within the implicit habeas exception. They seek relief that will
render invalid the state procedures used to deny parole eligibility
(Dotson) and parole suitability (Johnson). See Wolff, supra, at 554-555.
Neither prisoner seeks an injunction ordering his immediate or speedier
release into the community. See, e. g., Preiser, supra, at 500. And as
in Wolff, a favorable judgment will not “necessarily imply the invalidity
of [their] conviction[s] or sentence[s].” Heck, supra, at 487. Success
for Dotson does not mean immediate release or a shorter stay in prison;
it means at most new eligibility review, which may speed consideration
of a new parole application. Success for Johnson means at most a new
parole hearing at which parole authorities may, in their discretion, de-
cline to shorten his prison term. Because neither prisoner’s claim
would necessarily spell speedier release, neither lies at “the core of
habeas corpus.” Preiser, supra, at 489. Finally, the prisoners’ claims
for future relief (which, if successful, will not necessarily imply the inva-
lidity of confinement or shorten its duration) are yet more distant from
that core. See Balisok, supra, at 648. Pp. 78-83.

(b) Ohio’s additional arguments—(1) that respondents’ § 1983 actions
cannot lie because a favorable judgment would “necessarily imply the
invalidity of [their] sentence[s],” Heck, supra, at 487 (emphasis added),
which sentences include particular state parole procedures; and (2) that
a decision for them would violate principles of federal/state comity by
opening the door to federal court without prior exhaustion of state-court
remedies—are not persuasive. Pp. 83-84.

329 F. 3d 463, affirmed and remanded.

BREYER, J., delivered the opinion of the Court, in which REENQUIST,
C. J., and STEVENS, O’CONNOR, SCALIA, SOUTER, THOMAS, and GINSBURG,
JJ., joined. SCALIA, J., filed a concurring opinion, in which THOMAS, J.,
joined, post, p. 8. KENNEDY, J., filed a dissenting opinion, post, p. 88.

Douglas R. Cole, State Solicitor of Ohio, argued the cause
for petitioners. With him on the briefs were Jim Petro, At-
torney General, Stephen P. Carney, Senior Deputy Solicitor,
and Todd R. Marti, Assistant Solicitor.

John Q. Lewis argued the cause for respondent Johnson.
With him on the brief were Donald B. Ayer, William K.
Shirey 11, and David L. Shapiro.
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Alan E. Untereiner argued the cause and filed a brief for
respondent Dotson.™*

JUSTICE BREYER delivered the opinion of the Court.

Two state prisoners brought an action under 42 U. S. C.
§1983 claiming that Ohio’s state parole procedures violate
the Federal Constitution. The prisoners seek declaratory
and injunctive relief. The question before us is whether
they may bring such an action under Rev. Stat. §1979, 42
U. S. C. §1983, the Civil Rights Act of 1871, or whether they
must instead seek relief exclusively under the federal habeas
corpus statutes. We conclude that these actions may be
brought under § 1983.

I

The two respondents, William Dotson and Rogerico
Johnson, are currently serving lengthy terms in Ohio pris-
ons. Dotson began to serve a life sentence in 1981. The
parole board rejected his first parole request in 1995; and a
parole officer, after reviewing Dotson’s records in the year
2000, determined that he should not receive further consider-
ation for parole for at least five more years. In reaching
this conclusion about Dotson’s parole eligibility, the officer
used parole guidelines first adopted in 1998, after Dotson

*A brief of amici curiae urging reversal was filed for the State of Ala-
bama et al. by Troy King, Attorney General of Alabama, Kevin C. New-
som, Solicitor General, and Michael B. Billingsley, Deputy Solicitor Gen-
eral, and by the Attorneys General for their respective States as follows:
Gregg D. Renkes of Alaska, M. Jane Brady of Delaware, Thurbert E. Baker
of Georgia, Mark J. Bennett of Hawaii, Lawrence G. Wasden of Idaho,
Lisa Madigan of Illinois, Phill Kline of Kansas, J. Joseph Curran, Jr., of
Maryland, Thomas F. Reilly of Massachusetts, Jim Hood of Mississippi,
Jon Bruning of Nebraska, Gerald J. Pappert of Pennsylvania, Harry Mc-
Master of South Carolina, Larry Long of South Dakota, Greg Abbott of
Texas, Jerry W. Kilgore of Virginia, and Darrell V. McGraw, Jr., of West
Virginia.

Norman L. Sirak and Leonard Yelsky filed a brief for 2974 Former and
Current Ohio Inmates et al. as amici curiae.
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began to serve his term. Dotson claims that the retroactive
application of these new, harsher guidelines to his preguide-
lines case violates the Constitution’s Ex Post Facto and Due
Process Clauses. He seeks a federal-court declaration to
that effect as well as a permanent injunction ordering prison
officials to grant him an “immediate parole hearing in accord-
ance with the statutory laws and administrative rules in
place when [he] committed his crimes.” App. 20 (Dotson
Complaint, Prospective Declaratory and Injunctive Relief,
13).

Johnson began to serve a 10- to 30-year prison term in
1992. The parole board considered and rejected his first pa-
role request in 1999, finding him unsuitable for release. In
making this determination, the board applied the new 1998
guidelines. Johnson too claims that the application of these
new, harsher guidelines to his preguidelines case violated the
Constitution’s Ex Post Facto Clause. He also alleges that
the parole board’s proceedings (by having too few mem-
bers present and by denying him an adequate opportunity
to speak) violated the Constitution’s Due Process Clause.
Johnson’s complaint seeks a new parole hearing conducted
under constitutionally proper procedures and an injunction
ordering the State to comply with constitutional due process
and ex post facto requirements in the future.

Both prisoners brought § 1983 actions in federal court. In
each case, the Federal District Court concluded that a § 1983
action does not lie and that the prisoner would have to seek
relief through a habeas corpus suit. Dotson v. Wilkinson,
No. 3:00 CV 7303 (ND Ohio, Aug. 7, 2000); Johnson v. Ghee,
No. 4:00 CV 1075 (ND Ohio, July 16, 2000). Each prisoner
appealed. The Court of Appeals for the Sixth Circuit ulti-
mately consolidated the two appeals and heard both cases en
banc. The court found that the actions could proceed under
§1983, and it reversed the lower courts. 329 F. 3d 463, 472
(2003). Ohio parole officials then petitioned for certiorari,
and we granted review.
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This Court has held that a prisoner in state custody cannot
use a §1983 action to challenge “the fact or duration of his
confinement.” Preiser v. Rodriguez, 411 U.S. 475, 489
(1973); see also Wolff v. McDonnell, 418 U. S. 539, 554 (1974);
Heck v. Humphrey, 512 U. S. 477, 481 (1994); Edwards v.
Balisok, 520 U. S. 641, 648 (1997). He must seek federal
habeas corpus relief (or appropriate state relief) instead.

Ohio points out that the inmates in these cases attack their
parole-eligibility proceedings (Dotson) and parole-suitability
proceedings (Johnson) only because they believe that victory
on their claims will lead to speedier release from prison.
Consequently, Ohio argues, the prisoners’ lawsuits, in effect,
collaterally attack the duration of their confinement; hence,
such a claim may only be brought through a habeas corpus
action, not through § 1983.

The problem with Ohio’s argument lies in its jump from a
true premise (that in all likelihood the prisoners hope these
actions will help bring about earlier release) to a faulty con-
clusion (that habeas is their sole avenue for relief). A con-
sideration of this Court’s case law makes clear that the con-
nection between the constitutionality of the prisoners’ parole
proceedings and release from confinement is too tenuous
here to achieve Ohio’s legal door-closing objective.

The Court initially addressed the relationship between
§1983 and the federal habeas statutes in Preiser v. Rodri-
guez, supra. In that case, state prisoners brought civil
rights actions attacking the constitutionality of prison disci-
plinary proceedings that had led to the deprivation of their
good-time credits. Id., at 476. The Court conceded that
the language of §1983 literally covers their claims. See
§1983 (authorizing claims alleging the deprivation of consti-
tutional rights against every “person” acting “under color
of” state law). But, the Court noted, the language of the
federal habeas statutes applies as well. See 28 U.S.C.
§2254(a) (permitting claims by a person being held “in cus-
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tody in violation of the Constitution”). Moreover, the Court
observed, the language of the habeas statute is more specific,
and the writ’s history makes clear that it traditionally “has
been accepted as the specific instrument to obtain release
from [unlawful] confinement.” Preiser, 411 U.S., at 486.
Finally, habeas corpus actions require a petitioner fully to
exhaust state remedies, which § 1983 does not. Id., at 490—
491; see also Patsy v. Board of Regents of Fla., 457 U. S. 496,
507 (1982). These considerations of linguistic specificity, his-
tory, and comity led the Court to find an implicit excep-
tion from §1983’s otherwise broad scope for actions that
lie “within the core of habeas corpus.” Preiser, 411 U.S,,
at 487.

Defining the scope of that exception, the Court concluded
that a §1983 action will not lie when a state prisoner chal-
lenges “the fact or duration of his confinement,” id., at 489,
and seeks either “immediate release from prison,” or the
“shortening” of his term of confinement, id., at 482. Be-
cause an action for restoration of good-time credits in effect
demands immediate release or a shorter period of detention,
it attacks “the very duration of . . . physical confinement,”
1d., at 487-488, and thus lies at “the core of habeas corpus,”
1d., at 487. Therefore, the Court held, the Preiser prisoners
could not pursue their claims under § 1983.

In Wolff v. McDonnell, supra, the Court elaborated the
contours of this habeas corpus “core.” As in Preiser, state
prisoners brought a § 1983 action challenging prison officials’
revocation of good-time credits by means of constitutionally
deficient disciplinary proceedings. 418 U.S., at 553. The
Court held that the prisoners could not use § 1983 to obtain
restoration of the credits because Preiser had held that “an
injunction restoring good time improperly taken is fore-
closed.” 418 U. S., at 555. But the inmates could use § 1983
to obtain a declaration (“as a predicate to” their requested
damages award) that the disciplinary procedures were
invalid. Ibid. They could also seek “by way of ancillary
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relief[,] an otherwise proper injunction enjoining the pro-
spective enforcement of invalid prison regulations.” Ibid.
(emphasis added). In neither case would victory for the
prisoners necessarily have meant immediate release or a
shorter period of incarceration; the prisoners attacked only

the “wrong procedures, not . . . the wrong result (i. e., [the
denial of] good-time credits).” Heck, supra, at 483 (discuss-
ing Wolff).

In Heck, the Court considered a different, but related, cir-
cumstance. A state prisoner brought a §1983 action for
damages, challenging the conduct of state officials who, the
prisoner claimed, had unconstitutionally caused his convic-
tion by improperly investigating his crime and destroying
evidence. 512 U.S., at 479. The Court pointed to “the
hoary principle that civil tort actions are not appropriate ve-
hicles for challenging the validity of outstanding criminal
judgments.” Id., at 486. And it held that where “establish-
ing the basis for the damages claim necessarily demonstrates
the invalidity of the conviction,” id., at 481-482, a § 1983 ac-
tion will not lie “unless . . . the conviction or sentence has
already been invalidated,” id., at 487. The Court then
added that, where the § 1983 action, “even if successful, will
not demonstrate the invalidity of any outstanding criminal
judgment . . ., the action should be allowed to proceed.”
Ibid. (footnote omitted).

Finally, in Edwards v. Balisok, supra, the Court returned
to the prison disciplinary procedure context of the kind it
had addressed previously in Preiser and Wolff. Balisok
sought “a declaration that the procedures employed by state
officials [to deprive him of good-time credits] violated due
process, . . . damages for use of the unconstitutional proce-
dures, [and] an injunction to prevent future violations.” 520
U.S., at 643. Applying Heck, the Court found that habeas
was the sole vehicle for the inmate’s constitutional challenge
insofar as the prisoner sought declaratory relief and money
damages, because the “principal procedural defect com-
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plained of,” namely, deceit and bias on the part of the deci-
sionmaker, “would, if established, necessarily imply the inva-
lidity of the deprivation of [Balisok’s] good-time credits.”
520 U. S., at 646. Hence, success on the prisoner’s claim for
money damages (and the accompanying claim for declaratory
relief) would “necessarily imply the invalidity of the punish-
ment imposed.” Id., at 648. Nonetheless, the prisoner’s
claim for an injunction barring future unconstitutional proce-
dures did not fall within habeas’ exclusive domain. That is
because “[oJrdinarily, a prayer for such prospective relief will
not ‘necessarily imply’ the invalidity of a previous loss of
good-time credits.” Ibid.

Throughout the legal journey from Preiser to Balisok, the
Court has focused on the need to ensure that state prisoners
use only habeas corpus (or similar state) remedies when they
seek to invalidate the duration of their confinement—either
directly through an injunction compelling speedier release or
mdirectly through a judicial determination that necessar-
ily implies the unlawfulness of the State’s custody. Thus,
Preiser found an implied exception to §1983’s coverage
where the claim seeks—not where it simply “relates to”—
“core” habeas corpus relief, 1. e., where a state prisoner re-
quests present or future release. Cf. post, at 92 (KENNEDY,
J., dissenting) (arguing that Preiser covers challenges that
“relate . . . to” the duration of confinement). Wolff makes
clear that § 1983 remains available for procedural challenges
where success in the action would not necessarily spell im-
mediate or speedier release for the prisoner. Heck speci-
fies that a prisoner cannot use §1983 to obtain damages
where success would necessarily imply the unlawfulness of
a (not previously invalidated) conviction or sentence. And
Balisok, like Wolff, demonstrates that habeas remedies do
not displace §1983 actions where success in the civil rights
suit would not necessarily vitiate the legality of (not pre-
viously invalidated) state confinement. These cases, taken
together, indicate that a state prisoner’s §1983 action is
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barred (absent prior invalidation)—no matter the relief
sought (damages or equitable relief), no matter the target
of the prisoner’s suit (state conduct leading to conviction or
internal prison proceedings)—if success in that action would
necessarily demonstrate the invalidity of confinement or its
duration.

Applying these principles to the present case, we conclude
that respondents’ claims are cognizable under §1983, 1. e.,
they do not fall within the implicit habeas exception.
Dotson and Johnson seek relief that will render invalid the
state procedures used to deny parole eligibility (Dotson) and
parole suitability (Johnson). See Wolff, 418 U. S., at 5564-555.
Neither respondent seeks an injunction ordering his immedi-
ate or speedier release into the community. See Preiser, 411
U. S., at 500; Wolff, supra, at 5564. And as in Wolff, a favor-
able judgment will not “necessarily imply the invalidity of
[their] conviction[s] or sentence[s].” Heck, supra, at 487.
Success for Dotson does not mean immediate release from
confinement or a shorter stay in prison; it means at most new
eligibility review, which at most will speed consideration of
a new parole application. Success for Johnson means at
most a new parole hearing at which Ohio parole authorities
may, in their discretion, decline to shorten his prison term.
See Ohio Rev. Code Ann. §2967.03 (Lexis 2003) (describing
the parole authority’s broad discretionary powers); Inmates
of Orient Correctional Inst. v. Ohio State Adult Parole
Auth., 929 F. 2d 233, 236 (CA6 1991) (same); see also Tr. of
Oral Arg. 18 (petitioners’ counsel conceding that success on
respondents’ claims would not inevitably lead to release).
Because neither prisoner’s claim would necessarily spell
speedier release, neither lies at “the core of habeas corpus.”
Preiser, supra, at 489. Finally, the prisoners’ claims for fu-
ture relief (which, if successful, will not necessarily imply the
invalidity of confinement or shorten its duration) are yet
more distant from that core. See Balisok, supra, at 648.
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The dissent disagrees with our legal analysis and advo-
cates use of a different legal standard in critical part be-
cause, in its view, (1) a habeas challenge to a sentence (a
“core” challenge) does not necessarily produce the prisoner’s
“release” (so our standard “must be ... wrong”), see post, at
88, 91; and (2) Heck’s standard is irrelevant because Heck
concerned only damages, see post, at 91. As to the first, we
believe that a case challenging a sentence seeks a prisoner’s
“release” in the only pertinent sense: It seeks invalidation (in
whole or in part) of the judgment authorizing the prisoner’s
confinement; the fact that the State may seek a new judg-
ment (through a new trial or a new sentencing proceeding) is
beside the point. As to the second, Balisok applied Heck’s
standard and addressed a claim seeking not only damages,
but also a separate declaration that the State’s procedures
were unlawful. See 520 U. S., at 643, 647-648.

II1

Ohio makes two additional arguments. First, Ohio points
to language in Heck indicating that a prisoner’s § 1983 dam-
ages action cannot lie where a favorable judgment would
“necessarily imply the invalidity of his conviction or sen-
tence.” 512 U.S., at 487 (emphasis added). Ohio then ar-
gues that its parole proceedings are part of the prisoners’
“sentence[s]”—indeed, an aspect of the “sentence[s]” that the
§ 1983 claims, if successful, will invalidate.

We do not find this argument persuasive. In context,
Heck uses the word “sentence” to refer not to prison proce-
dures, but to substantive determinations as to the length of
confinement. See Muhammad v. Close, 540 U. S. 749, 751,
n. 1 (2004) (per curiam) (“[Tlhe incarceration that matters
under Heck is the incarceration ordered by the original judg-
ment of conviction”). Heck uses the word “sentence” inter-
changeably with such other terms as “continuing confine-
ment” and “imprisonment.” 512 U. S., at 483, 486; see also
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Balisok, supra, at 645, 648 (referring to the invalidity of “the
judgment” or “punishment imposed”). So understood, Heck
is consistent with other cases permitting prisoners to bring
§1983 challenges to prison administrative decisions. See,
e. 9., Wolff, supra, at 5564-555; Muhammad, 540 U. S., at 754,
see also ibid. (rejecting “the mistaken view . . . that Heck
applies categorically to all suits challenging prison discipli-
nary proceedings”). Indeed, this Court has repeatedly per-
mitted prisoners to bring § 1983 actions challenging the con-
ditions of their confinement—conditions that, were Ohio
right, might be considered part of the “sentence.” See, e. g.,
Cooper v. Pate, 378 U. S. 546 (1964) (per curiam); Wilword-
g v. Swenson, 404 U. S. 249, 251 (1971) (per curiam). And
this interpretation of Heck is consistent with Balisok, where
the Court held the prisoner’s suit Heck-barred not because it
sought nullification of the disciplinary procedures but rather
because nullification of the disciplinary procedures would
lead necessarily to restoration of good-time credits and hence
the shortening of the prisoner’s sentence. 520 U. S., at 646.

Second, Ohio says that a decision in favor of respondents
would break faith with principles of federal/state comity by
opening the door to federal court without prior exhaustion
of state-court remedies. Our earlier cases, however, have
already placed the States’ important comity considerations
in the balance, weighed them against the competing need to
vindicate federal rights without exhaustion, and concluded
that prisoners may bring their claims without fully exhaust-
ing state-court remedies so long as their suits, if established,
would not necessarily invalidate state-imposed confinement.
See Part I, supra. Thus, we see no reason for moving the
line these cases draw—particularly since Congress has al-
ready strengthened the requirement that prisoners exhaust
state administrative remedies as a precondition to any § 1983
action. See 42 U. S. C. §1997e(a); Porter v. Nussle, 534 U. S.
516, 524 (2002).
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For these reasons, the Sixth Circuit’s judgment is affirmed,
and the case is remanded for further proceedings consistent
with this opinion.

It is so ordered.

JUSTICE SCALIA, with whom JUSTICE THOMAS joins,
concurring.

I join the Court’s opinion, which in my view reads Heck v.
Humphrey, 512 U. S. 477 (1994), and Edwards v. Balisok, 520
U. S. 641 (1997), correctly. And I am in full agreement with
the Court’s holding that “[blecause neither prisoner’s claim
would necessarily spell speedier release, neither lies at ‘the
core of habeas corpus’” and both may be brought under Rev.
Stat. §1979, 42 U. S. C. §1983. Ante, at 82. 1 write sepa-
rately to note that a contrary holding would require us to
broaden the scope of habeas relief beyond recognition.

Preiser v. Rodriguez, 411 U. S. 475 (1973), and the cases
that follow it hold that Congress, in enacting § 1983, pre-
served the habeas corpus statute as the sole authorization
for challenges to allegedly unlawful confinement. Id., at
489-490. At the time of §1983’s adoption, the federal
habeas statute mirrored the common-law writ of habeas cor-
pus, in that it authorized a single form of relief: the pris-
oner’s immediate release from custody. See Act of Feb.
5, 1867, §1, 14 Stat. 386. Congress shortly thereafter
amended the statute, authorizing federal habeas courts to
“dispose of the party as law and justice require,” Rev. Stat.
§761. The statute reads virtually the same today, 28
U.S. C. §2243 (“dispose of the matter as law and justice
require”). We have interpreted this broader remedial lan-
guage to permit relief short of release. For example, when
a habeas petitioner challenges only one of several consecu-
tive sentences, the court may invalidate the challenged sen-
tence even though the prisoner remains in custody to serve
the others. See Peyton v. Rowe, 391 U.S. 54, 67 (1968);
Walker v. Wainwright, 390 U. S. 335, 336337 (1968) (per cu-
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riam). Thus, in Preiser we held the prisoners’ § 1983 action
barred because the relief it sought—restoration of good-time
credits, which would shorten the prisoners’ incarceration and
hasten the date on which they would be transferred to super-
vised release—was available in habeas. See 411 U. S., at
487-488.

It is one thing to say that permissible habeas relief, as
our cases interpret the statute, includes ordering a “quantum
change in the level of custody,” Graham v. Broglin, 922 F. 2d
379, 381 (CAT 1991) (Posner, J.), such as release from incar-
ceration to parole. It is quite another to say that the habeas
statute authorizes federal courts to order relief that neither
terminates custody, accelerates the future date of release
from custody, nor reduces the level of custody. That is what
is sought here: the mandating of a new parole hearing that
may or may not result in release, prescription of the composi-
tion of the hearing panel, and specification of the procedures
to be followed. A holding that this sort of judicial immer-
sion in the administration of discretionary parole lies at the
“core of habeas” would utterly sever the writ from its
common-law roots. Cf. Bell v. Wolfish, 441 U. S. 520, 526,
n. 6 (1979) (treating as open the question whether prison-
conditions claims are cognizable in habeas). The dissent
suggests that because a habeas court may issue a conditional
writ ordering a prisoner released unless the State conducts
a new sentencing proceeding, the court may also issue a con-
ditional writ ordering release absent a new parole proceed-
ing. See post, at 88-91 (opinion of KENNEDY, J.). But the
prisoner who shows that his sentencing was unconstitutional
is actually entitled to release, because the judgment pursu-
ant to which he is confined has been invalidated; the condi-
tional writ serves only to “delay the release . . . in order to
provide the State an opportunity to correct the constitu-
tional violation.” Hilton v. Braunskill, 481 U. S. 770, 775
(1987); see In re Bonner, 151 U. S. 242, 259, 262 (1894) (condi-
tional writ for proper resentencing). By contrast, the val-
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idly sentenced prisoner who shows only that the State made
a procedural error in denying discretionary parole has not
established a right to release, and so cannot obtain habeas
relief—conditional or otherwise. Conditional writs enable
habeas courts to give States time to replace an invalid judg-
ment with a valid one, and the consequence when they fail
to do so is always release. Conditional writs are not an all-
purpose weapon with which federal habeas courts can extort
from the respondent custodian forms of relief short of re-
lease, whether a new parole hearing or a new mattress in
the applicant’s cell.

Petitioners counter that we need not be concerned about
this expansion of habeas relief because prisoners will natu-
rally prefer § 1983 to habeas corpus, in light of the burden-
some prerequisites attached to habeas relief by 28 U. S. C.
§2254. But those prerequisites, such as exhaustion of state
remedies, reliance on “clearly established Federal law,” and
deference to previous findings of fact, apply only to “a person
in custody pursuant to the judgment of a State court,”
§§2254(b)(1), (d)(1), (e)(1). By contrast, §2243’s delineation
of the scope of permissible relief applies to all federal habeas
proceedings, whether the petitioner is in federal or state cus-
tody, see §2241(c). Thus, while § 2254 may shield petitioners
and their fellow state wardens from the impact of the broad-
ened writ they urge us to create, not every warden respond-
ing to a habeas petition can claim the same protection. And
federal prisoners, whose custodians are not acting under
color of state law and hence cannot be sued under §1983,
have greater incentives to shoehorn their claims into habeas.

Finally, I note that the Court’s opinion focuses correctly
on whether the claims respondents pleaded were claims that
may be pursued in habeas—not on whether respondents can
be successful in obtaining habeas relief on those claims.
See, e. g., ante, at 80-81. Thus, for example, a prisoner who
wishes to challenge the length of his confinement, but who
cannot obtain federal habeas relief because of the statute
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of limitations or the restrictions on successive petitions,
§§2244(a), (b), (d), cannot use the unavailability of federal
habeas relief in his individual case as grounds for proceeding
under §1983. Cf. Preiser, supra, at 489-490 (“It would
wholly frustrate explicit congressional intent to hold that
[state prisoners] could evade [the exhaustion] requirement by
the simple expedient of putting a different label on their
pleadings”).
With these observations, I join the Court’s opinion.

JUSTICE KENNEDY, dissenting.

In this case, the Court insists that an attack on parole
proceedings brought under Rev. Stat. §1979, 42 U.S.C.
§ 1983, may not be dismissed on the grounds that habeas cor-
pus is the exclusive remedy for such claims. The primary
reason offered for the Court’s holding is that an order enti-
tling a prisoner to a new parole proceeding might not result
in his early release. That reason, however, applies with
equal logic and force to a sentencing proceeding. And since
it is elementary that habeas is the appropriate remedy for
challenging a sentence, something must be quite wrong with
the Court’s own first premise.

Everyone knows that when a prisoner succeeds in a habeas
action and obtains a new sentencing hearing, the sentence
may or may not be reduced. The sentence can end up being
just the same, or perhaps longer. The prisoner’s early
release is by no means assured simply because the first sen-
tence was found unlawful. Yet no one would say that an
attack on judicial sentencing proceedings following convic-
tion may be raised through an action under §1983. The in-
consistency in the Court’s treatment of sentencing proceed-
ings and parole proceedings is thus difficult to justify. It
is, furthermore, in tension with our precedents. For these
reasons, [ write this respectful dissent.

Challenges to parole proceedings are cognizable in habeas.
Here respondents challenge parole determinations that not
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only deny release (or eligibility for consideration for release)
but also guarantee continued confinement until the next
scheduled parole proceeding. See ante, at 76-77 (majority
opinion). If a parole determination is made in a proceeding
flawed by errors of constitutional dimensions, as these re-
spondents now allege, their continued confinement may well
be the result of constitutional violation. Respondents thus
raise a cognizable habeas claim of being “in custody in viola-
tion of the Constitution.” 28 U.S. C. §2241(c)(3); see also 1
R. Hertz & J. Liebman, Federal Habeas Corpus Practice and
Procedure §9.1, pp. 431-437, and n. 33 (4th ed. 2001) (noting
that “[t]he range of claims cognizable in federal habeas cor-
pus” includes challenges to “the duration of sentence (includ-
ing on the basis of parole, good time, and other prison- or
administratively, as opposed to court-administered rules)”
and citing numerous cases to that effect). In recognition of
this elementary principle, this Court and the courts of ap-
peals have adjudicated the merits of many parole challenges
in federal habeas corpus proceedings. See, e. g., California
Dept. of Corrections v. Morales, 514 U.S. 499 (1995);
Mickens-Thomas v. Vaughn, 321 F. 3d 374 (CA3 2003); Nulph
v. Faatz, 27 F. 3d 451 (CA9 1994) (per curiam); Fender v.
Thompson, 883 F. 2d 303 (CA4 1989).

My concerns with the Court’s holding are increased, not
diminished, by the fact that the Court does not seem to
deny that respondents’ claims indeed could be cognizable in
habeas corpus proceedings. JUSTICE SCALIA’s concurring
opinion suggests otherwise, because respondents seek a form
of relief (new parole hearings) unavailable in habeas. Ante,
at 86-87. But the common practice of granting a conditional
writ—ordering that a State release the prisoner or else cor-
rect the constitutional error through a new hearing—already
allows a habeas court to compel the type of relief JUSTICE
SCALIA supposes to be unavailable. See Hilton v. Braun-
skill, 481 U. S. 770, 775 (1987) (“Federal habeas corpus prac-
tice, as reflected by the decisions of this Court, indicates that
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a court has broad discretion in conditioning a judgment
granting habeas relief”).

Because habeas is available for parole challenges like re-
spondents’, Preiser v. Rodriguez, 411 U. S. 475 (1973), thus
requires a holding that it also provides the exclusive vehicle
for them. In Preiser, the Court held that challenges to “the
very fact or duration of [a prisoner’s] confinement,” as op-
posed to “the conditions of . . . prison life,” must be brought
in habeas, not under 42 U.S. C. §1983. 411 U. S., at 499-
500. The language of § 1983, to be sure, is capacious enough
to include a challenge to the fact or duration of confinement;
Preiser, nonetheless, established that because habeas is the
most specific applicable remedy it should be the exclusive
means for raising the challenge. Id., at 489. Respondents’
challenges to adverse parole system determinations relate
not at all to conditions of confinement but rather to the fact
and duration of confinement. See Butterfield v. Bail, 120
F. 3d 1023, 1024 (CA9 1997) (“[A] challenge to the proce-
dures used in the denial of parole necessarily implicates the
validity of the denial of parole and, therefore, the prison-
er’s continuing confinement”). Straightforward application
of Preiser and the cases after it would yield the conclusion
that these claims must be brought in habeas.

The majority’s contrary holding, permitting parole deter-
mination challenges to go forward under § 1983, is not based
on any argument that these claims should be characterized
as challenges to conditions of confinement rather than to its
fact or duration. That argument is unavailable to the Court.
The majority must say instead that respondents’ claims do
not fall into the “‘core of habeas.”” Ante, at 82. For this,
it gives two reasons.

The first is that success on the claims will not necessar-
ily entitle respondents to immediate release. Ibid. This,
as noted at the very outset, proves far too much. If the
Court’s line of reasoning is sound, it would remove from the
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“core of habeas” any challenge to an unconstitutional sen-
tencing procedure.

The second reason, that success on the claims does not
necessarily imply the invalidity of respondents’ convictions
or sentences, ibid., is both misplaced and irrelevant. It is
misplaced, because it takes out of context the test employed
in Heck v. Humphrey, 512 U. S. 477 (1994), and in Edwards
v. Balisok, 520 U. S. 641 (1997). In both those cases there
was a temptation to seek only relief unavailable in habeas,
such as damages (and declaratory relief serving as a predi-
cate to damages), and thus to do an end run around Preiser.
Heck, supra, at 481; Balisok, supra, at 643-644; see also
Muhammad v. Close, 540 U. S. 749 (2004) (per curiam,) (rec-
ognizing that damages are unavailable in habeas). Today’s
case does not present that problem. The fact that respond-
ents’ claims do not impugn the validity of their convictions or
sentences is also irrelevant. True, respondents’ contentions
have nothing to do with their original state-court convictions
or sentencing determinations. Stating this fact, however,
gets the Court no closer to resolving whether parole deter-
minations themselves are subject to direct challenge only in
habeas. That is why we have held that administrative deci-
sions denying good-time credits are subject to attack only
in habeas. Preiser, supra, at 477, 500; Balisok, supra, at
643-644.

The Court makes it a point to cite a sentence fragment
from Close, observing that “‘the incarceration that matters
under Heck is the incarceration ordered by the original judg-
ment of conviction,”” ante, at 83 (quoting 540 U. S., at 751,
n. 1). That statement, however, is inapplicable even on its
own terms, because it addresses the Heck problem, not this
one. Furthermore, even apart from Heck’s inapplicability to
this case, the full sentence from which the majority takes
the quotation makes clear that the Court in Close was con-
trasting confinement per se with “special disciplinary con-
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finement for infraction of prison rules,” 540 U. S., at 751, n. 1.
That simply is not at issue here. In sum, neither of the
majority’s stated principles can justify its deviation from the
holding Preiser demands.

Today’s ruling blurs the Preiser formulation. It is appar-
ent that respondents’ challenges relate not at all to condi-
tions of confinement but solely to its duration. Notwith-
standing Preiser’s direction that challenges to the fact or
duration of confinement should be restricted to habeas, the
Court’s decision will allow numerous §1983 challenges to
state parole system determinations that do relate solely to
the duration of the prisoners’ confinement.

It is unsurprising, then, that 18 States have filed an ami-
cus brief joining with Ohio in urging the opposite result, see
Brief for Alabama et al. as Amici Curiae. Today’s decision
allows state prisoners raising parole challenges to circum-
vent the state courts. Compare 28 U. S. C. §2254(b)(1)(A)
(providing that a person in custody pursuant to a state-court
judgment must in general exhaust all “remedies available in
the courts of the State” before seeking federal habeas relief)
with 42 U. S. C. §1997e(a) (requiring only that a prisoner ex-
haust administrative remedies before bringing a § 1983 ac-
tion to challenge “prison conditions”). Parole systems no
doubt have variations from State to State. It is within the
special province and expertise of the state courts to address
challenges to their own state parole determinations in the
first instance, particularly because many challenges raise
state procedural questions. Today the Court, over the ob-
jection of many States, deprives the federal courts of the
invaluable assistance and frontline expertise found in the
state courts.

For the reasons given above, I would reverse.
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Respondent Mena and others were detained in handcuffs during a search
of the premises they occupied. Petitioners were lead members of a po-
lice detachment executing a search warrant of these premises for, inter
alia, deadly weapons and evidence of gang membership. Mena sued
the officers under 42 U. S. C. §1983, and the District Court found in her
favor. The Ninth Circuit affirmed, holding that the use of handcuffs to
detain Mena during the search violated the Fourth Amendment and that
the officers’ questioning of Mena about her immigration status during
the detention constituted an independent Fourth Amendment violation.

Held:

1. Mena’s detention in handcuffs for the length of the search did not
violate the Fourth Amendment. That detention is consistent with
Michigan v. Summers, 452 U. S. 692, 705, in which the Court held that
officers executing a search warrant for contraband have the authority
“to detain the occupants of the premises while a proper search is con-
ducted.” The Court there noted that minimizing the risk of harm to
officers is a substantial justification for detaining an occupant during a
search, id., at 702-703, and ruled that an officer’s authority to detain
incident to a search is categorical and does not depend on the “quantum
of proof justifying detention or the extent of the intrusion to be imposed
by the seizure,” id., at 705, n. 19. Because a warrant existed to search
the premises and Mena was an occupant of the premises at the time of
the search, her detention for the duration of the search was reasonable
under Summers. Inherent in Summers’ authorization to detain is the
authority to use reasonable force to effectuate the detention. See
Graham v. Connor, 490 U. S. 386, 396. The use of force in the form
of handcuffs to detain Mena was reasonable because the governmental
interest in minimizing the risk of harm to both officers and occupants,
at its maximum when a warrant authorizes a search for weapons and a
wanted gang member resides on the premises, outweighs the marginal
intrusion. See id., at 396-397. Moreover, the need to detain multiple
occupants made the use of handcuffs all the more reasonable. Cf.
Maryland v. Wilson, 519 U. S. 408, 414. Although the duration of a
detention can affect the balance of interests, the 2- to 3-hour detention
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in handcuffs in this case does not outweigh the government’s continuing
safety interests. Pp. 98-100.

2. The officers’ questioning of Mena about her immigration status dur-
ing her detention did not violate her Fourth Amendment rights. The
Ninth Circuit’s holding to the contrary appears premised on the assump-
tion that the officers were required to have independent reasonable sus-
picion in order to so question Mena. However, this Court has “held
repeatedly that mere police questioning does not constitute a seizure.”
Florida v. Bostick, 501 U. S. 429, 434. Because Mena’s initial detention
was lawful and the Ninth Circuit did not hold that the detention was
prolonged by the questioning, there was no additional seizure within the
meaning of the Fourth Amendment, and, therefore, no additional Fourth
Amendment justification for inquiring about Mena’s immigration status
was required. Cf. Illinois v. Caballes, 543 U. S. 405, 407-408. Pp. 100—
101.

3. Because the Ninth Circuit did not address Mena’s alternative argu-
ment that her detention extended beyond the time the police completed
the tasks incident to the search, this Court declines to address it. See,
e. g., Pierce County v. Guillen, 537 U. S. 129, 148, n. 10. P. 102.

332 F. 3d 1255, vacated and remanded.

REHNQUIST, C. J, delivered the opinion of the Court, in which
(O’CONNOR, SCALIA, KENNEDY, and THOMAS, JJ., joined. KENNEDY, J,
filed a concurring opinion, post, p. 102. STEVENS, J., filed an opinion con-
curring in the judgment, in which SOUTER, GINSBURG, and BREYER, JJ.,
joined, post, p. 104.

Carter G. Phillips argued the cause for petitioners. With
him on the briefs were Joseph R. Guerra and David H.
Hirsch.

Kannon K. Shanmugam argued the cause for the United
States as amicus curiae urging reversal. With him on
the brief were Acting Solicitor General Clement, Assistant
Attorney General Wray, and Deputy Solicitor General
Dreeben.

Paul L. Hoffman argued the cause for respondent. With
him on the brief were Benjamin Schonbrun, Michael S.
Morrison, and Erwin Chemerinsky.™*

*Richard Ruda and James I. Crowley filed a brief for the National
League of Cities et al. as amici curiae urging reversal.

Briefs of amici curiae urging affirmance were filed for the American
Civil Liberties Union et al. by Mark D. Rosenbaum, Ahilan T. Arulanan-
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CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

Respondent Iris Mena was detained in handcuffs during a
search of the premises that she and several others occupied.
Petitioners were lead members of a police detachment exe-
cuting a search warrant of these premises. She sued the
officers under Rev. Stat. §1979, 42 U. S. C. §1983, and the
District Court found in her favor. The Court of Appeals
affirmed the judgment, holding that the use of handcuffs to
detain Mena during the search violated the Fourth Amend-
ment and that the officers’ questioning of Mena about her
immigration status during the detention constituted an in-
dependent Fourth Amendment violation. Mena v. Simi
Valley, 332 F. 3d 1255 (CA9 2003). We hold that Mena’s
detention in handecuffs for the length of the search was con-
sistent with our opinion in Michigan v. Summers, 452 U. S.
692 (1981), and that the officers’ questioning during that
detention did not violate her Fourth Amendment rights.

* * *

Based on information gleaned from the investigation of a
gang-related, driveby shooting, petitioners Muehler and Brill
had reason to believe at least one member of a gang—the
West Side Locos—lived at 1363 Patricia Avenue. They also
suspected that the individual was armed and dangerous,
since he had recently been involved in the driveby shooting.
As a result, Muehler obtained a search warrant for 1363
Patricia Avenue that authorized a broad search of the house
and premises for, among other things, deadly weapons and

tham, Steven R. Shapiro, Lucas Guttentag, and Lee Gelernt; and for the
National Association of Criminal Defense Lawyers by Henk Brands and
Pamela Harris.

Briefs of amict curiae were filed for the National Latino Officers Associ-
ation et al. by Baher Azmy, Lawrence S. Lustberg, and Jonathan L. Ha-
fetz; and for the Police Officers Research Association of California Legal
Defense Fund et al. by Michael J. Hansen.
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evidence of gang membership. In light of the high degree
of risk involved in searching a house suspected of housing at
least one, and perhaps multiple, armed gang members, a Spe-
cial Weapons and Tactics (SWAT) team was used to secure
the residence and grounds before the search.

At 7 a.m. on February 3, 1998, petitioners, along with the
SWAT team and other officers, executed the warrant. Mena
was asleep in her bed when the SWAT team, clad in hel-
mets and black vests adorned with badges and the word
“POLICE,” entered her bedroom and placed her in handcuffs
at gunpoint. The SWAT team also handcuffed three other
individuals found on the property. The SWAT team then
took those individuals and Mena into a converted garage,
which contained several beds and some other bedroom fur-
niture. While the search proceeded, one or two officers
guarded the four detainees, who were allowed to move
around the garage but remained in handcuffs.

Aware that the West Side Locos gang was composed pri-
marily of illegal immigrants, the officers had notified the Im-
migration and Naturalization Service (INS) that they would
be conducting the search, and an INS officer accompanied
the officers executing the warrant. During their detention
in the garage, an officer asked for each detainee’s name, date
of birth, place of birth, and immigration status. The INS
officer later asked the detainees for their immigration docu-
mentation. Mena’s status as a permanent resident was con-
firmed by her papers.

The search of the premises yielded a .22 caliber handgun
with .22 caliber ammunition, a box of .25 caliber ammunition,
several baseball bats with gang writing, various additional
gang paraphernalia, and a bag of marijuana. Before the of-
ficers left the area, Mena was released.

In her §1983 suit against the officers she alleged that she
was detained “for an unreasonable time and in an unreason-
able manner” in violation of the Fourth Amendment. App.
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19. In addition, she claimed that the warrant and its execu-
tion were overbroad, that the officers failed to comply with
the “knock and announce” rule, and that the officers had
needlessly destroyed property during the search. The offi-
cers moved for summary judgment, asserting that they were
entitled to qualified immunity, but the District Court denied
their motion. The Court of Appeals affirmed that denial,
except for Mena’s claim that the warrant was overbroad; on
this claim the Court of Appeals held that the officers were
entitled to qualified immunity. Mena v. Simi Valley, 226
F. 3d 1031 (CA9 2000). After a trial, a jury, pursuant to a
special verdict form, found that Officers Muehler and Brill
violated Mena’s Fourth Amendment right to be free from
unreasonable seizures by detaining her both with force
greater than that which was reasonable and for a longer pe-
riod than that which was reasonable. The jury awarded
Mena $10,000 in actual damages and $20,000 in punitive dam-
ages against each petitioner for a total of $60,000.

The Court of Appeals affirmed the judgment on two
grounds. 332 F. 3d 1255 (CA9 2003). Reviewing the denial
of qualified immunity de novo, id., at 1261, n. 2, it first held
that the officers’ detention of Mena violated the Fourth
Amendment because it was objectively unreasonable to con-
fine her in the converted garage and keep her in handcuffs
during the search, id., at 1263-1264. In the Court of Ap-
peals’ view, the officers should have released Mena as soon
as it became clear that she posed no immediate threat. Id.,
at 1263. The court additionally held that the questioning of
Mena about her immigration status constituted an independ-
ent Fourth Amendment violation. Id., at 1264-1266. The
Court of Appeals went on to hold that those rights were
clearly established at the time of Mena’s questioning, and
thus the officers were not entitled to qualified immunity.
Id., at 1266-1267. We granted certiorari, 542 U.S. 903
(2004), and now vacate and remand.
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* * *

In Michigan v. Summers, 452 U.S. 692 (1981), we held
that officers executing a search warrant for contraband have
the authority “to detain the occupants of the premises while
a proper search is conducted.” Id., at 705. Such detentions
are appropriate, we explained, because the character of the
additional intrusion caused by detention is slight and because
the justifications for detention are substantial. Id., at 701-
705. We made clear that the detention of an occupant is
“surely less intrusive than the search itself,” and the pres-
ence of a warrant assures that a neutral magistrate has
determined that probable cause exists to search the home.
Id., at 701. Against this incremental intrusion, we posited
three legitimate law enforcement interests that provide sub-
stantial justification for detaining an occupant: “preventing
flight in the event that incriminating evidence is found”,
“minimizing the risk of harm to the officers”; and facilitating
“the orderly completion of the search,” as detainees’ “self-
interest may induce them to open locked doors or locked con-
tainers to avoid the use of force.” Id., at 702-703.

Mena’s detention was, under Summers, plainly permissi-
ble.! An officer’s authority to detain incident to a search
is categorical; it does not depend on the “quantum of proof
justifying detention or the extent of the intrusion to be im-
posed by the seizure.” Id., at 705, n. 19. Thus, Mena’s de-
tention for the duration of the search was reasonable under
Summers because a warrant existed to search 1363 Patricia
Avenue and she was an occupant of that address at the time
of the search.

Inherent in Summers’ authorization to detain an occupant
of the place to be searched is the authority to use reasonable

!In determining whether a Fourth Amendment violation occurred we
draw all reasonable factual inferences in favor of the jury verdict, but as
we made clear in Ornelas v. United States, 517 U. S. 690, 697-699 (1996),
we do not defer to the jury’s legal conclusion that those facts violate the
Constitution.
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force to effectuate the detention. See Graham v. Connor,
490 U. S. 386, 396 (1989) (“Fourth Amendment jurisprudence
has long recognized that the right to make an arrest or inves-
tigatory stop necessarily carries with it the right to use some
degree of physical coercion or threat thereof to effect it”).
Indeed, Summers itself stressed that the risk of harm to
officers and occupants is minimized “if the officers routinely
exercise unquestioned command of the situation.” 452
U. S, at 703.

The officers’ use of force in the form of handcuffs to effec-
tuate Mena’s detention in the garage, as well as the detention
of the three other occupants, was reasonable because the
governmental interests outweigh the marginal intrusion.
See Graham, supra, at 396-397. The imposition of correctly
applied handcuffs on Mena, who was already being lawfully
detained during a search of the house, was undoubtedly a
separate intrusion in addition to detention in the converted
garage.? The detention was thus more intrusive than that
which we upheld in Summers. See 452 U.S., at 701-702
(concluding that the additional intrusion in the form of a de-
tention was less than that of the warrant-sanctioned search);
Maryland v. Wilson, 519 U. S. 408, 413-414 (1997) (conclud-

2In finding the officers should have released Mena from the handcuffs,
the Court of Appeals improperly relied upon the fact that the warrant did
not include Mena as a suspect. See Mena v. Simi Valley, 332 F. 3d 1255,
1263, n. 5 (CA9 2003). The warrant was concerned not with individuals
but with locations and property. In particular, the warrant in this case
authorized the search of 1363 Patricia Avenue and its surrounding grounds
for, among other things, deadly weapons and evidence of street gang mem-
bership. In this respect, the warrant here resembles that at issue in
Michigan v. Summers, 452 U. S. 692 (1981), which allowed the search of a
residence for drugs without mentioning any individual, including the
owner of the home whom police ultimately arrested. See People v.
Summers, 407 Mich. 432, 440-443, 286 N. W. 2d 226, 226-227 (1979), rev'd,
Michigan v. Summers, supra. Summers makes clear that when a neutral
magistrate has determined police have probable cause to believe contra-
band exists, “[t]he connection of an occupant to [a] home” alone “justifies
a detention of that occupant.” 452 U. S., at 703-704.
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ing that the additional intrusion from ordering passengers
out of a car, which was already stopped, was minimal).

But this was no ordinary search. The governmental in-
terests in not only detaining, but using handcuffs, are at their
maximum when, as here, a warrant authorizes a search for
weapons and a wanted gang member resides on the premises.
In such inherently dangerous situations, the use of handcuffs
minimizes the risk of harm to both officers and occupants.
Ctf. Summers, supra, at 702-703 (recognizing the execution
of a warrant to search for drugs “may give rise to sudden
violence or frantic efforts to conceal or destroy evidence”).
Though this safety risk inherent in executing a search war-
rant for weapons was sufficient to justify the use of hand-
cuffs, the need to detain multiple occupants made the use of
handcuffs all the more reasonable. Cf. Maryland v. Wilson,
supra, at 414 (noting that “danger to an officer from a traffic
stop is likely to be greater when there are passengers in
addition to the driver in the stopped car”).

Mena argues that, even if the use of handcuffs to detain
her in the garage was reasonable as an initial matter, the
duration of the use of handcuffs made the detention unrea-
sonable. The duration of a detention can, of course, affect
the balance of interests under Graham. However, the 2- to
3-hour detention in handecuffs in this case does not outweigh
the government’s continuing safety interests. As we have
noted, this case involved the detention of four detainees by
two officers during a search of a gang house for dangerous
weapons. We conclude that the detention of Mena in hand-
cuffs during the search was reasonable.

The Court of Appeals also determined that the officers vio-
lated Mena’s Fourth Amendment rights by questioning her
about her immigration status during the detention. 332
F. 3d, at 1264-1266. This holding, it appears, was premised
on the assumption that the officers were required to have
independent reasonable suspicion in order to question Mena
concerning her immigration status because the questioning
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constituted a discrete Fourth Amendment event. But the
premise is faulty. We have “held repeatedly that mere po-
lice questioning does not constitute a seizure.” Florida v.
Bostick, 501 U. S. 429, 434 (1991); see also INS v. Delgado,
466 U.S. 210, 212 (1984). “[E]ven when officers have no
basis for suspecting a particular individual, they may gener-
ally ask questions of that individual; ask to examine the
individual’s identification; and request consent to search his
or her luggage.” Bostick, supra, at 434-435 (citations omit-
ted). As the Court of Appeals did not hold that the deten-
tion was prolonged by the questioning, there was no addi-
tional seizure within the meaning of the Fourth Amendment.
Hence, the officers did not need reasonable suspicion to ask
Mena for her name, date and place of birth, or immigration
status.

Our recent opinion in Illinois v. Caballes, 543 U. S. 405
(2005), is instructive. There, we held that a dog sniff per-
formed during a traffic stop does not violate the Fourth
Amendment. We noted that a lawful seizure “can become
unlawful if it is prolonged beyond the time reasonably re-
quired to complete that mission,” but accepted the state
court’s determination that the duration of the stop was not
extended by the dog sniff. Id., at 407. Because we held
that a dog sniff was not a search subject to the Fourth
Amendment, we rejected the notion that “the shift in pur-
pose” “from a lawful traffic stop into a drug investigation”
was unlawful because it “was not supported by any reason-
able suspicion.” Id., at 408. Likewise here, the initial
Summers detention was lawful; the Court of Appeals did
not find that the questioning extended the time Mena was
detained. Thus no additional Fourth Amendment justifica-
tion for inquiring about Mena’s immigration status was
required.?

3The Court of Appeals’ reliance on United States v. Brignoni-Ponce, 422
U. S. 873 (1975), is misplaced. Brignoni-Ponce held that stops by roving
patrols near the border “may be justified on facts that do not amount to
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In summary, the officers’ detention of Mena in handcuffs
during the execution of the search warrant was reasonable
and did not violate the Fourth Amendment. Additionally,
the officers’ questioning of Mena did not constitute an inde-
pendent Fourth Amendment violation. Mena has advanced
in this Court, as she did before the Court of Appeals, an
alternative argument for affirming the judgment below.
She asserts that her detention extended beyond the time the
police completed the tasks incident to the search. Because
the Court of Appeals did not address this contention, we too
decline to address it. See Pierce County v. Guillen, 537
U.S. 129, 148, n. 10 (2003); National Collegiate Athletic
Assn. v. Smith, 525 U. S. 459, 469-470 (1999).

The judgment of the Court of Appeals is therefore
vacated, and the case is remanded for further proceedings
consistent with this opinion.

It is so ordered.

JUSTICE KENNEDY, concurring.

I concur in the judgment and in the opinion of the Court.
It does seem important to add this brief statement to help
ensure that police handcuffing during searches becomes nei-
ther routine nor unduly prolonged.

The safety of the officers and the efficacy of the search are
matters of first concern, but so too is it a matter of first
concern that excessive force is not used on the persons
detained, especially when these persons, though lawfully
detained under Michigan v. Summers, 452 U. S. 692 (1981),
are not themselves suspected of any involvement in criminal

the probable cause require[ment] for an arrest.” Id., at 880. We consid-
ered only whether the patrols had the “authority to stop automobiles in
areas near the Mexican border,” id., at 874 (emphasis added), and ex-
pressed no opinion as to the appropriateness of questioning when an indi-
vidual was already seized. See United States v. Martinez-Fuerte, 428
U. S. 543, 556-562 (1976). We certainly did not, as the Court of Appeals
suggested, create a “requirement of particularized reasonable suspicion
for purposes of inquiry into citizenship status.” 332 F. 3d, at 1267.
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activity. The use of handcuffs is the use of force, and such
force must be objectively reasonable under the circum-
stances, Graham v. Connor, 490 U. S. 386 (1989).

The reasonableness calculation under Graham is in part a
function of the expected and actual duration of the search.
If the search extends to the point when the handcuffs can
cause real pain or serious discomfort, provision must be
made to alter the conditions of detention at least long enough
to attend to the needs of the detainee. This is so even if
there is no question that the initial handcuffing was objec-
tively reasonable. The restraint should also be removed if],
at any point during the search, it would be readily apparent
to any objectively reasonable officer that removing the hand-
cuffs would not compromise the officers’ safety or risk inter-
ference or substantial delay in the execution of the search.
The time spent in the search here, some two to three hours,
certainly approaches, and may well exceed, the time beyond
which a detainee’s Fourth Amendment interests require re-
visiting the necessity of handcuffing in order to ensure the
restraint, even if permissible as an initial matter, has not
become excessive.

That said, under these circumstances I do not think hand-
cuffing the detainees for the duration of the search was ob-
jectively unreasonable. As I understand the record, during
much of this search 2 armed officers were available to watch
over the 4 unarmed detainees, while the other 16 officers on
the scene conducted an extensive search of a suspected gang
safe house. Even if we accept as true—as we must—the
factual assertions that these detainees posed no readily ap-
parent danger and that keeping them handcuffed deviated
from standard police procedure, it does not follow that the
handcuffs were unreasonable. Where the detainees out-
number those supervising them, and this situation could not
be remedied without diverting officers from an extensive,
complex, and time-consuming search, the continued use of
handcuffs after the initial sweep may be justified, subject to
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adjustments or temporary release under supervision to avoid
pain or excessive physical discomfort. Because on this rec-
ord it does not appear the restraints were excessive, I join
the opinion of the Court.

JUSTICE STEVENS, with whom JUSTICE SOUTER, JUSTICE
GINSBURG, and JUSTICE BREYER join, concurring in the
judgment.

The jury in this case found that the two petitioners vio-
lated Iris Mena’s Fourth Amendment right to be free from
unreasonable seizure by detaining her with greater force and
for a longer period of time than was reasonable under the
circumstances. In their post-trial motion in the District
Court, petitioners advanced three legal arguments: (1) They
were entitled to qualified immunity because the unconstitu-
tionality of their conduct was not clearly established;! (2) the
judge’s instruction to the jury was erroneous;? and (3) the
evidence was not sufficient to support the jury’s award of

1The Court of Appeals’ conclusion that the officers were not entitled to
qualified immunity was not challenged in the petition for certiorari and is
therefore waived. See Taylor v. Freeland & Kronz, 503 U. S. 638, 645—
646 (1992).

2The trial judge instructed the jury as follows:

“‘Generally, a police officer carrying out a search authorized by a war-
rant may detain occupants of the residence during the search, so long as
the detention is reasonable.

“‘In determining the reasonableness of a detention conducted in connec-
tion with a search, you may look to all the circumstances, including the
severity of the suspected crime, whether the person being detained is the
subject of the investigation, whether such person poses an immediate
threat to the security of the police or others or to the ability of the police
to conduct the search, and whether such person is actively resisting arrest
or attempting to flee. A detention may be unreasonable if it is unneces-
sarily painful, degrading, prolonged or if it involves an undue invasion of
privacy. A police officer is required to release an individual detained in
connection with a lawful search as soon as the officers’ right to conduct
the search ends or the search itself is concluded, whichever is sooner.””
Mena v. Simi Valley, 332 F. 3d 1255, 1267-1268 (CA9 2003) (alterations
omitted; one paragraph break added).
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punitive damages. The trial judge’s thoughtful explanation
of his reasons for denying the motion does not address either
of the issues the Court discusses today.

In its opinion affirming the judgment, the Court of Ap-
peals made two mistakes. First, as the Court explains,
ante, at 100-101, it erroneously held that the immigration
officers’ questioning of Mena about her immigration status
was an independent violation of the Fourth Amendment.?
Second, instead of merely deciding whether there was suffi-
cient evidence in the record to support the jury’s verdict, the
Court of Appeals appears to have ruled as a matter of law
that the officers should have released her from the handcuffs
sooner than they did. I agree that it is appropriate to re-
mand the case to enable the Court of Appeals to consider
whether the evidence supports Mena’s contention that she
was held longer than the search actually lasted. In doing
so, the Court of Appeals must of course accord appropriate
deference to the jury’s reasonable factual findings, while
applying the correct legal standard. See Ornelas v. United
States, 517 U. S. 690, 699 (1996).

In my judgment, however, the Court’s discussion of the
amount of force used to detain Mena pursuant to Michigan
v. Summers, 452 U. S. 692 (1981), is analytically unsound.
Although the Court correctly purports to apply the “objec-
tive reasonableness” test announced in Graham v. Connor,
490 U. S. 386 (1989), it misapplies that test. Given the facts
of this case—and the presumption that a reviewing court
must draw all reasonable inferences in favor of supporting
the verdict—I think it clear that the jury could properly
have found that this 5-foot-2-inch young lady posed no threat
to the officers at the scene, and that they used excessive
force in keeping her in handcuffs for up to three hours. Al-
though Summers authorizes the detention of any individual

3While I agree with the Court’s discussion of this issue, I note that the
issue was not properly presented to the Ninth Circuit because it was not
raised by either petitioners or respondent.
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who is present when a valid search warrant is being exe-
cuted, that case does not give officers carte blanche to keep
individuals who pose no threat in handcuffs throughout a
search, no matter how long it may last. On remand, I would
therefore instruct the Court of Appeals to consider whether
the evidence supports Mena’s contention that the petitioners
used excessive force in detaining her when it considers the
length of the Summers detention.

I

As the Court notes, the warrant in this case authorized
the police to enter the Mena home to search for a gun belong-
ing to Raymond Romero that may have been used in a gang-
related driveby shooting. Romero, a known member of the
West Side Locos gang, rented a room from the Mena family.
The house, described as a “‘poor house,”” was home to sev-
eral unrelated individuals who rented from the Menas.
Brief for Petitioners 4. Each resident had his or her own
bedroom, which could be locked with a padlock on the out-
side, and each had access to the living room and kitchen. In
addition, several individuals lived in trailers in the back yard
and also had access to the common spaces in the Mena home.
Id., at 5.

In addition to Romero, police had reason to believe that at
least one other West Side Locos gang member had lived at
the residence, although Romero’s brother told police that the
individual had returned to Mexico. The officers in charge of
the search, petitioners Muehler and Brill, had been at the
same residence a few months earlier on an unrelated do-
mestic violence call, but did not see any other individuals
they believed to be gang members inside the home on that
occasion.

In light of the fact that the police believed that Romero
possessed a gun and that there might be other gang mem-
bers at the residence, petitioner Muehler decided to use a
Special Weapons and Tactics (SWAT) team to execute the
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warrant. As described in the majority opinion, eight mem-
bers of the SWAT team forcefully entered the home at 7 a.m.
In fact, Mena was the only occupant of the house, and she
was asleep in her bedroom. The police woke her up at gun-
point, and immediately handcuffed her. At the same time,
officers served another search warrant at the home of Rome-
ro’s mother, where Romero was known to stay several nights
each week. In part because Romero’s mother had pre-
viously cooperated with police officers, they did not use a
SWAT team to serve that warrant. Romero was found at
his mother’s house; after being cited for possession of a small
amount of marijuana, he was released.

Meanwhile, after the SWAT team secured the Mena resi-
dence and gave the “all clear,” police officers transferred
Mena and three other individuals (who had been in trailers
in the back yard) to a converted garage.* To get to the ga-
rage, Mena, who was still in her bedclothes, was forced to
walk barefoot through the pouring rain. The officers kept
her and the other three individuals in the garage for up to
three hours while they searched the home. Although she
requested them to remove the handcuffs, they refused to do
so. For the duration of the search, two officers guarded
Mena and the other three detainees. A .22-caliber handgun,
ammunition, and gang-related paraphernalia were found in
Romero’s bedroom, and other gang-related paraphernalia
was found in the living room. Officers found nothing of sig-
nificance in Mena’s bedroom.” Id., at 6-9.

4The other individuals were a 55-year-old Latina female, a 40-year-old
Latino male who was removed from the scene by the Immigration and
Naturalization Service (INS), and a white male who appears to be in his
early 30’s and who was cited for possession of a small amount of marijuana.

50One of the justifications for our decision in Michigan v. Summenrs, 452
U. S. 692 (1981), was the fact that the occupants may be willing to “open
locked doors or locked containers to avoid the use of force that is not only
damaging to property but may also delay the completion of the task at
hand.” Id., at 703. Mena, however, was never asked to assist the offi-
cers, although she testified that she was willing to do so. See 3 Tr. 42
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II

In analyzing the quantum of force used to effectuate the
Summers detention, the Court rightly employs the “objec-
tive reasonableness” test of Graham. Under Graham, the
trier of fact must balance “‘the nature and quality of the
intrusion on the individual’s Fourth Amendment interests’
against the countervailing governmental interests at stake.”
490 U. S., at 396. The District Court correctly instructed
the jury to take into consideration such factors as “‘the
severity of the suspected crime, whether the person being
detained is the subject of the investigation, whether such
person poses an immediate threat to the security of the po-
lice or others or to the ability of the police to conduct the
search, and whether such person is actively resisting arrest
or attempting to flee.”” See n. 2, supra. The District
Court also correctly instructed the jury to consider whether
the detention was prolonged and whether Mena was detained
in handcuffs after the search had ended. Ibid. Many of
these factors are taken from Graham itself, and the jury in-
struction reflects an entirely reasonable construction of the
objective reasonableness test in the Summers context.

Considering those factors, it is clear that the SWAT team’s
initial actions were reasonable. When officers undertake a
dangerous assignment to execute a warrant to search prop-
erty that is presumably occupied by violence-prone gang
members, it may well be appropriate to use both overwhelm-
ing force and surprise in order to secure the premises as
promptly as possible. In this case the decision to use a
SWAT team of eight heavily armed officers and to execute
the warrant at 7 a.m. gave the officers maximum protection
against the anticipated risk. As it turned out, there was
only one person in the house—Mena—and she was sound
asleep. Nevertheless, “[t]he ‘reasonableness’ of a particular

(June 14, 2001). Instead, officers broke the locks on several cabinets and
dressers to which Mena possessed the keys.
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use of force must be judged from the perspective of a reason-
able officer on the scene, rather than with the 20/20 vision of
hindsight.” Graham, 490 U.S., at 396. At the time they
first encountered Mena, the officers had no way of knowing
her relation to Romero, whether she was affiliated with the
West Side Locos, or whether she had any weapons on her
person. Further, the officers needed to use overwhelming
force to immediately take command of the situation; by hand-
cuffing Mena they could more quickly secure her room and
join the other officers. It would be unreasonable to expect
officers, who are entering what they believe to be a high risk
situation, to spend the time necessary to determine whether
Mena was a threat before they handcuffed her. To the ex-
tent that the Court of Appeals relied on the initial actions of
the SWAT team to find that there was sufficient evidence to
support the jury’s verdict, it was in error.

Whether the well-founded fears that justified the extraor-
dinary entry into the house should also justify a prolonged
interruption of the morning routine of a presumptively inno-
cent person, however, is a separate question and one that
depends on the specific facts of the case. This is true with
respect both to how the handcuffs were used, and to the
totality of the circumstances surrounding the detention, in-
cluding whether Mena was detained in handcuffs after the
search had concluded. With regard to the handcuffs, police
may use them in different ways.® Here, the cuffs kept
Mena’s arms behind her for two to three hours. She testi-
fied that they were “‘real uncomfortable’” and that she had
asked the officers to remove them, but that they had refused.
App. 105. Moreover, she was continuously guarded by two

5 For instance, a suspect may be handcuffed to a fixed object, to a custo-
dian, or her hands may simply be linked to one another. The cuffs may
join the wrists either in the front or the back of the torso. They can be
so tight that they are painful, particularly when applied for prolonged
periods. While they restrict movement, they do not necessarily preclude
flight if the prisoner is not kept under constant surveillance.
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police officers who obviously made flight virtually impossible
even if the cuffs had been removed.

A jury could reasonably have found a number of facts sup-
porting a conclusion that the prolonged handcuffing was un-
reasonable. No contraband was found in Mena’s room or on
her person. There were no indications suggesting she was
or ever had been a gang member, which was consistent with
the fact that during the police officers’ last visit to the home,
no gang members were present. She fully cooperated with
the officers and the INS agent, answering all their questions.
She was unarmed, and given her small size, was clearly no
match for either of the two armed officers who were guard-
ing her. In sum, there was no evidence that Mena posed
any threat to the officers or anyone else.

The justifications offered by the officers are not persua-
sive. They have argued that at least six armed officers were
required to guard the four detainees, even though all of them
had been searched for weapons. Since there were 18 offi-
cers at the scene, and since at least 1 officer who at one point
guarded Mena and the other three residents was sent home
after offering to assist in the search, it seems unlikely that
lack of resources was really a problem. While a court
should not ordinarily question the allocation of police officers
or resources, a jury could have reasonably found that this is
a case where ample resources were available.

The jury may also have been skeptical of testimony that
the officers in fact feared for their safety given that the ac-
tual suspect of the shooting had been found at the other loca-
tion and promptly released. Additionally, while the officers
testified that as a general matter they would not release an
individual from handcuffs while searching a residence, the
SWAT team’s tactical plan for this particular search arguably
called for them to do just that, since it directed that “[alny
subjects encountered will be handcuffed and detained until
they can be patted down, their location noted, [field identi-
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fied], and released by Officer Muehler or Officer R. Brill.” 2
Record 53. The tactical plan suggests that they can, and
often do, release individuals who are not related to the
search. The SWAT team leader testified that handcuffs are
not always required when executing a search.

In short, under the factors listed in Graham and those
validly presented to the jury in the jury instructions, a jury
could have reasonably found from the evidence that there
was no apparent need to handcuff Mena for the entire dura-
tion of the search and that she was detained for an unreason-
ably prolonged period. She posed no threat whatsoever to
the officers at the scene. She was not suspected of any
crime and was not a person targeted by the search warrant.
She had no reason to flee the scene and gave no indication
that she desired to do so. Viewing the facts in the light
most favorable to the jury’s verdict, as we are required to
do, there is certainly no obvious factual basis for rejecting
the jury’s verdict that the officers acted unreasonably, and
no obvious basis for rejecting the conclusion that, on these
facts, the quantum of force used was unreasonable as a mat-

ter of law.
111

Police officers’ legitimate concern for their own safety is
always a factor that should weigh heavily in balancing the
relevant Graham factors. But, as Officer Brill admitted at
trial, if that justification were always sufficient, it would au-
thorize the handcuffing of every occupant of the premises for
the duration of every Summers detention. Nothing in
either the Summers or the Graham opinion provides any
support for such a result. Rather, the decision of what force
to use must be made on a case-by-case basis. There is evi-
dence in this record that may well support the conclusion
that it was unreasonable to handcuff Mena throughout the
search. On remand, therefore, I would instruct the Ninth
Circuit to consider that evidence, as well as the possibility
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that Mena was detained after the search was completed,
when deciding whether the evidence in the record is suffi-
cient to support the jury’s verdict.
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CITY OF RANCHO PALOS VERDES ET AL. v. ABRAMS

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 03-1601. Argued January 19, 2005—Decided March 22, 2005

After petitioner City denied respondent Abrams permission to construct
a radio tower on his property, he filed this action seeking, inter alia,
injunctive relief under §332(c)(7)(B)(v) of the Communications Act of
1934, 47 U. S. C. §332(c)(7), as added by the Telecommunications Act of
1996 (TCA), and money damages under 42 U.S.C. §1983. Section
332(c)(7) imposes specific limitations on the traditional authority of
state and local governments to regulate the location, construction, and
modification of wireless communications facilities, and provides, in
§332(c)(7)(B)(v), that anyone “adversely affected by any final action . . .
by [such] a . . . government . . . may . . . commence an action in
any court of competent jurisdiction.” The District Court held that
§332(c)(7)(B)(v) provided the exclusive remedy for the City’s actions
and, accordingly, ordered the City to grant respondent’s application for
a conditional-use permit, but refused respondent’s request for damages
under §1983. The Ninth Circuit reversed on the latter point.

Held: An individual may not enforce §332(c)(7)’s limitations on local zon-
ing authority through a § 1983 action. The TCA—Dby providing a judi-
cial remedy different from §1983 in §332(c)(7) itself—precluded resort
to §1983. Pp. 119-127.

(a) Even after a plaintiff demonstrates that a federal statute creates
an individually enforceable right in the class of beneficiaries to which he
belongs, see Gonzaga Univ. v. Doe, 536 U. S. 273, 285, the defendant
may rebut the presumption that the right is enforceable under §1983
by, inter alia, showing a contrary congressional intent from the statute’s
creation of a “comprehensive remedial scheme that is inconsistent with
individual enforcement under §1983,” Blessing v. Freestone, 520 U. S.
329, 341. The Court’s cases demonstrate that the provision of an ex-
press, private means of redress in the statute itself is ordinarily an indi-
cation that Congress did not intend to leave open a remedy under
§1983. Pp. 119-120.

(b) Congress could not have meant the judicial remedy expressly au-
thorized by §332(c)(7) to coexist with an alternative remedy available
under § 1983, since enforcement of the former through the latter would
distort the scheme of expedited judicial review and limited remedies
created by §332()(7)(B)(v). The TCA adds no remedies to those avail-
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able under §1983, and limits relief in ways that §1983 does not. In

contrast to a §1983 action, TCA judicial review must be sought within

30 days after the governmental entity has taken “final action,” and, once

the action is filed, the court must “hear and decide” it “on an expedited

basis.” §332(c)(7)(B)(v). Moreover, unlike § 1983 remedies, TCA rem-
edies perhaps do not include compensatory damages, and certainly do
not include attorney’s fees and costs. The Court rejects Abrams’s
arguments for borrowing §332(c)(7)(B)(v)’s 30-day limitations period,
rather than applying the longer statute of limitations authorized under

42 U.S.C. §1988 or 28 U.S.C. §1658, in §1983 actions asserting

§332(c)(7)(B) violations. Pp. 120-125.

(c) In concluding that Congress intended to permit plaintiffs to pro-
ceed under § 1983, the Ninth Circuit misinterpreted the TCA’s so-called
“saving clause,” which provides: “This Act . . . shall not be construed
to...impair... Federal...law.” Construing §332(c)(7), as this Court
does, to create rights that may be enforced only through the statute’s
express remedy does not “impair” § 1983 because it leaves § 1983’s pre-
TCA operation entirely unaffected. Pp. 125-127.

354 F. 3d 1094, reversed and remanded.

SCALIA, J., delivered the opinion of the Court, in which REHNQUIST,
C. J,, and O’CONNOR, KENNEDY, SOUTER, THOMAS, GINSBURG, and
BREYER, JJ., joined. BREYER, J., filed a concurring opinion, in which
(O’CONNOR, SOUTER, and GINSBURG, JJ., joined, post, p. 127. STEVENS, J.,
filed an opinion concurring in the judgment, post, p. 129.

Jeffrey A. Lamken argued the cause for petitioners.
With him on the briefs were 7. Peter Pierce, Gregory M.
Kunert, and Nicholas P. Miller.

James A. Feldman argued the cause for the United States
as amicus curiae urging reversal. With him on the brief
were Acting Solicitor General Clement, Assistant Attorney
General Keisler, Deputy Solicitor General Hungar, and
Thomas M. Bondy.

Seth P. Waxman argued the cause for respondent. With
him on the brief were William T. Lake, Jonathan J. Frankel,
Paul R. Q. Wolfson, Brian W. Murray, Wilkie Cheong,
Christopher D. Imlay, and David J. Kaufman.*

*Briefs of amici curiae urging reversal were filed for the State of Ala-
bama et al. by Troy King, Attorney General of Alabama, and Kevin C.
Newsom, Solicitor General, and by the Attorneys General for their respec-
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JUSTICE SCALIA delivered the opinion of the Court.

We decide in this case whether an individual may enforce
the limitations on local zoning authority set forth in
§332(c)(7) of the Communications Act of 1934, 47 U.S. C.
§332(c)(7), through an action under Rev. Stat. §1979, 42
U.S. C. §1983.

I

Congress enacted the Telecommunications Act of 1996
(TCA), 110 Stat. 56, to promote competition and higher qual-
ity in American telecommunications services and to “encour-
age the rapid deployment of new telecommunications tech-
nologies.” Ibid. One of the means by which it sought to
accomplish these goals was reduction of the impediments im-
posed by local governments upon the installation of facilities
for wireless communications, such as antenna towers. To
this end, the TCA amended the Communications Act of 1934,
48 Stat. 1064, to include §332(c)(7), which imposes specific
limitations on the traditional authority of state and local gov-
ernments to regulate the location, construction, and modifi-
cation of such facilities, 110 Stat. 151, codified at 47 U. S. C.

tive jurisdictions as follows: Gregg D. Renkes of Alaska, M. Jane Brady of
Delaware, Douglas B. Moylan of Guam, Mark J. Bennett of Hawaii, Lisa
Madigan of Illinois, Steve Carter of Indiana, Tom Reilly of Massachusetts,
Mike McGrath of Montana, Jeremiah W. (Jay) Nixon of Missouri, Brian
Sandoval of Nevada, Jim Petro of Ohio, Hardy Myers of Oregon, Law-
rence K. Long of South Dakota, Greg Abbott of Texas, Mark L. Shurtleff
of Utah, William H. Sorrell of Vermont, and Jerry W. Kilgore of Virginia;
for Local Governments et al. by Roy T. Englert, Jr., Max Huffman, James
N. Horwood, and Peter J. Hopkins; and for the National League of Cities
et al. by Richard Ruda, James I. Crowley, Robert A. Long, and Heidi
C. Doerhoff.

Briefs of amici curiae urging affirmance were filed for the American
Mobile Telecommunications Association by Russell D. Lukas; for the Cel-
lular Telecommunications & Internet Association by Andrew G. McBride,
Joshua S. Turner, and Michael Altschul; for the Lawyers’ Committee for
Civil Rights Under Law et al. by Reginald D. Steer and Michael L. Fore-
man, for Public Citizen, Inc., by Scott L. Nelson; and for James A. Kay,
Jr., by Barry Richard.
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§332(c)(7). Under this provision, local governments may
not “unreasonably discriminate among providers of func-
tionally equivalent services,” §332(c)(7)(B)(i)(I), take actions
that “prohibit or have the effect of prohibiting the pro-
vision of personal wireless services,” §332(c)(7)(B)G)(1I), or
limit the placement of wireless facilities “on the basis of
the environmental effects of radio frequency emissions,”
§332(c)(7)(B)(iv). They must act on requests for authoriza-
tion to locate wireless facilities “within a reasonable period
of time,” §332(c)(7)(B)(ii), and each decision denying such a
request must “be in writing and supported by substantial
evidence contained in a written record,” §332(c)(7)(B)(iii).
Lastly, §332(c)(7)(B)(v), which is central to the present case,
provides as follows:

“Any person adversely affected by any final action or
failure to act by a State or local government or any
instrumentality thereof that is inconsistent with this
subparagraph may, within 30 days after such action or
failure to act, commence an action in any court of compe-
tent jurisdiction.”

Respondent Mark Abrams owns a home in a low-density,
residential neighborhood in the city of Rancho Palos Verdes,
California (City). His property is located at a high eleva-
tion, near the peak of the Rancho Palos Verdes Peninsula.
Rancho Palos Verdes v. Abrams, 101 Cal. App. 4th 367, 371,
124 Cal. Rptr. 2d 80, 82 (2002). The record reflects that the
location is both scenic and, because of its high elevation, ideal
for radio transmissions. Id., at 371-372, 124 Cal. Rptr. 2d,
at 82-83.

In 1989, respondent obtained a permit from the City to
construct a 52.5-foot antenna on his property for amateur
use.! He installed the antenna shortly thereafter, and in the

1 The City’s approval specified a maximum height of 40 feet, but, because
of an administrative error, the permit itself authorized respondent to con-
struct a tower 12.5 feet taller. 354 F. 3d 1094, 1095 (CA9 2004).
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years that followed placed several smaller, tripod antennas
on the property without prior permission from the City. He
used the antennas both for noncommercial purposes (to pro-
vide an amateur radio service and to relay signals from other
amateur radio operators) and for commercial purposes (to
provide customers two-way radio communications from por-
table and mobile transceivers, and to repeat the signals of
customers so as to enable greater range of transmission).
Ibid.

In 1998, respondent sought permission to construct a sec-
ond antenna tower. In the course of investigating that
application, the City learned that respondent was using his
antennas to provide a commercial service, in violation of a
City ordinance requiring a “conditional-use permit” from the
City Planning Commission (Commission) for commercial an-
tenna use. See Commission Resolution No. 2000-12 (“A
Resolution of the Planning Commission of the City of Rancho
Palos Verdes Denying With Prejudice Conditional Use Per-
mit No. 207 for the Proposed Commercial Use of Existing
Antennae on an Existing Antenna Support Structure, Lo-
cated at 44 Oceanaire Drive in the Del Cerro Neighbor-
hood”), App. to Pet. for Cert. 54a. On suit by the City, Los
Angeles County Superior Court enjoined respondent from
using the antennas for a commercial purpose. Rancho
Palos Verdes, supra, at 373, 124 Cal. Rptr. 2d, at 84; App. to
Pet. for Cert. 35a.

Two weeks later, in July 1999, respondent applied to the
Commission for the requisite conditional-use permit. The
application drew strong opposition from several of respond-
ent’s neighbors. The Commission conducted two hearings
and accepted written evidence, after which it denied the ap-
plication. Id., at 54a—-63a. The Commission explained that
granting respondent permission to operate commercially
“would perpetuate . . . adverse visual impacts” from respond-
ent’s existing antennas and establish precedent for similar
projects in residential areas in the future. Id., at 57a. The
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Commission also concluded that denial of respondent’s appli-
cation was consistent with 47 U. S. C. §332(c)(7), making spe-
cific findings that its action complied with each of that provi-
sion’s requirements. App. to Pet. for Cert. 61a—62a. The
city council denied respondent’s appeal. Id., at 52a. See
generally No. CV00-09071-SVW (RNBx) (CD Cal., Jan. 9,
2002), App. to Pet. for Cert. 22a-23a.

On August 24, 2000, respondent filed this action against
the City in the District Court for the Central District
of California, alleging, as relevant, that denial of the use per-
mit violated the limitations placed on the City’s zoning
authority by §332(c)(7). In particular, respondent charged
that the City’s action discriminated against the mobile
relay services he sought to provide, §332(c)(7)(B)(G)(I), ef-
fectively prohibited the provision of mobile relay serv-
ices, §332(c)(7)(B)()(II), and was not supported by substan-
tial evidence in the record, §332(c)(7)(B)(iii). App. to Pet.
for Cert. 17a. Respondent sought injunctive relief under
§332(c)(7)(B)(v), and money damages and attorney’s fees
under 42 U.S.C. §§1983 and 1988. Plaintiff/Petitioner’s
Brief Re: Remedies and Damages, Case No. 00-09071-SVW
(RNBx) (CD Cal., Feb. 25, 2002), App. to Reply Brief for
Petitioners 2a—7a.

Notwithstanding §332(c)(7)(B)(v)’s direction that courts
“hear and decide” actions “on an expedited basis,” the Dis-
trict Court did not act on respondent’s complaint until Janu-
ary 9, 2002, 16 months after filing; it concluded that the City’s
denial of a conditional-use permit was not supported by sub-
stantial evidence. App. to Pet. for Cert. 23a-26a. The
court explained that the City could not rest its denial on
esthetic concerns, since the antennas in question were al-
ready in existence and would remain in place whatever the
disposition of the permit application. Id., at 23a-24a. Nor,
the court said, could the City reasonably base its decision on
the fear of setting precedent for the location of commercial
antennas in residential areas, since adverse impacts from
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new structures would always be a basis for permit denial.
Id., at 25a. In light of the paucity of support for the City’s
action, the court concluded that denial of the permit was “an
act of spite by the community.” Id., at 24a. In an order
issued two months later, the District Court held that
§332(c)(7)(B)(v) provided the exclusive remedy for the City’s
actions. Judgment of Injunction, No. CV00-09071-SVW
(RNBx) (CD Cal., Mar. 18, 2002), App. to Pet. for Cert. 14a.
Accordingly, it ordered the City to grant respondent’s appli-
cation for a conditional-use permit, but refused respondent’s
request for damages under §1983. Respondent appealed.

The Court of Appeals for the Ninth Circuit reversed on
the latter point, and remanded for determination of money
damages and attorney’s fees. 354 F. 3d 1094, 1101 (2004).
We granted certiorari. 542 U. S. 965 (2004).

II
A

Title 42 U. S. C. §1983 provides:

“Every person who, under color of any statute, ordi-
nance, regulation, custom, or usage, of any State or Ter-
ritory ... subjects, or causes to be subjected, any citizen
of the United States or other person within the jurisdic-
tion thereof to the deprivation of any rights, privileges,
or immunities secured by the Constitution and laws,
shall be liable to the party injured in an action at law,
suit in equity, or other proper proceeding for redress.”

In Maine v. Thiboutot, 448 U. S. 1 (1980), we held that this
section “means what it says” and authorizes suits to enforce
individual rights under federal statutes as well as the Consti-
tution. Id., at 4.

Our subsequent cases have made clear, however, that
§1983 does not provide an avenue for relief every time a
state actor violates a federal law. As a threshold matter,
the text of § 1983 permits the enforcement of “rights, not the
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9

broader or vaguer ‘benefits’ or ‘interests. Gonzaga Univ.
v. Doe, 536 U. S. 273, 283 (2002) (emphasis in original). Ac-
cordingly, to sustain a §1983 action, the plaintiff must dem-
onstrate that the federal statute creates an individually
enforceable right in the class of beneficiaries to which he
belongs. See id., at 285.

Even after this showing, “there is only a rebuttable pre-
sumption that the right is enforceable under §1983.” Bless-
g v. Freestone, 520 U. S. 329, 341 (1997). The defendant
may defeat this presumption by demonstrating that Con-
gress did not intend that remedy for a newly created right.
See 1bid.; Smith v. Robinson, 468 U.S. 992, 1012 (1984).
Our cases have explained that evidence of such congressional
intent may be found directly in the statute creating the right,
or inferred from the statute’s creation of a “comprehensive
enforcement scheme that is incompatible with individual en-
forcement under §1983.” Blessing, supra, at 3412 See
also Middlesex County Sewerage Authority v. National Sea
Clammers Assn., 4563 U.S. 1, 19-20 (1981). “The crucial
consideration is what Congress intended.” Smith, supra,
at 1012.

B

The City conceded below, and neither the City nor the
Government as amicus disputes here, that § 332(c)(7) creates
individually enforceable rights; we assume, arguendo, that
this is so. The critical question, then, is whether Congress

2This does not contravene the canon against implied repeal, see Posadas
v. National City Bank, 296 U. S. 497, 503 (1936), because we have held that
canon inapplicable to a statute that creates no rights but merely provides a
civil cause of action to remedy “some otherwise defined federal right,”
Great American Fed. Sav. & Loan Assn. v. Novotny, 442 U. S. 366, 376
(1979) (dealing with a provision related to §1983, 42 U. S. C. §1985(3)). In
such a case, “we are not faced . . . with a question of implied repeal,” but
with whether the rights created by a later statute “may be asserted within
the remedial framework” of the earlier one. Great American Fed. Sav. &
Loan Assn., supra, at 376-377.
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meant the judicial remedy expressly authorized by § 332(c)(7)
to coexist with an alternative remedy available in a §1983
action. We conclude not.

The provision of an express, private means of redress in
the statute itself is ordinarily an indication that Congress did
not intend to leave open a more expansive remedy under
§1983. As we have said in a different setting, “[t]he express
provision of one method of enforcing a substantive rule sug-
gests that Congress intended to preclude others.” Alexan-
der v. Sandoval, 532 U. S. 275, 290 (2001). Thus, the exist-
ence of a more restrictive private remedy for statutory
violations has been the dividing line between those cases in
which we have held that an action would lie under § 1983 and
those in which we have held that it would not.

We have found § 1983 unavailable to remedy violations of
federal statutory rights in two cases: Sea Clammers and
Smith. Both of those decisions rested upon the existence of
more restrictive remedies provided in the violated statute
itself. See Smith, supra, at 1011-1012 (recognizing a § 1983
action “would . . . render superfluous most of the detailed
procedural protections outlined in the statute”); Sea Clam-
mers, supra, at 20 (“[Wlhen a state official is alleged to have
violated a federal statute which provides its own comprehen-
sive enforcement scheme, the requirements of that enforce-
ment procedure may not be bypassed by bringing suit
directly under §1983” (internal quotation marks omitted)).
Moreover, in all of the cases in which we have held that
§ 1983 is available for violation of a federal statute, we have
emphasized that the statute at issue, in contrast to those in
Sea Clammers and Smith, did not provide a private judicial
remedy (or, in most of the cases, even a private administra-
tive remedy) for the rights violated. See Blessing, supra,
at 348 (“Unlike the federal programs at issue in [Sea Clam-
mers and Smith], Title IV-D contains no private remedy—
either judicial or administrative—through which aggrieved
persons can seek redress”); Livadas v. Bradshaw, 512 U. S.
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107, 133-134 (1994) (there was a “complete absence of provi-
sion for relief from governmental interference” in the stat-
ute); Golden State Transit Corp. v. Los Angeles, 493 U. S.
103, 108-109 (1989) (“There is . . . no comprehensive enforce-
ment scheme for preventing state interference with federally
protected labor rights that would foreclose the § 1983 rem-
edy”); Wilder v. Virginia Hospital Assn., 496 U. S. 498, 521
(1990) (“The Medicaid Act contains no . . . provision for pri-
vate judicial or administrative enforcement” comparable to
those in Sea Clammers and Smith); Wright v. Roanoke
Redevelopment and Housing Authority, 479 U. S. 418, 427
(1987) (“In both Sea Clammers and Smith . . ., the statutes
at issue themselves provided for private judicial remedies,
thereby evidencing congressional intent to supplant the
§1983 remedy. There is nothing of that kind found in the
. .. Housing Act”).

The Government as amicus, joined by the City, urges us
to hold that the availability of a private judicial remedy is
not merely indicative of, but conclusively establishes, a con-
gressional intent to preclude § 1983 relief. Brief for United
States as Amicus Curiae 17; Brief for Petitioners 35. We
decline to do so. The ordinary inference that the remedy
provided in the statute is exclusive can surely be overcome
by textual indication, express or implicit, that the remedy is
to complement, rather than supplant, § 1983.

There is, however, no such indication in the TCA, which
adds no remedies to those available under § 1983, and limits
relief in ways that § 1983 does not. Judicial review of zoning
decisions under §332(c)(7)(B)(v) must be sought within 30
days after the governmental entity has taken “final action,”
and, once the action is filed, the court must “hear and decide”
it “on an expedited basis.” §332(c)(7)(B)(v). The remedies
available, moreover, perhaps do not include compensatory
damages (the lower courts are seemingly in disagreement on
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this point?), and certainly do not include attorney’s fees and
costs.* A §1983 action, by contrast, can be brought much
later than 30 days after the final action,” and need not be
heard and decided on an expedited basis. And the success-
ful plaintiff may recover not only damages but reasonable
attorney’s fees and costs under 42 U. S. C. §1988. Thibou-
tot, 448 U. S., at 9. Liability for attorney’s fees would have
a particularly severe impact in the §332(c)(7) context, mak-
ing local governments liable for the (often substantial) legal
expenses of large commercial interests for the misapplication
of a complex and novel statutory scheme. See Nextel Part-
ners Inc. v. Kingston Township, 286 F. 3d 687, 695 (CA3

3Compare Primeco Personal Commumnications, Ltd. Partnership v.
Mequon, 352 F. 3d 1147, 1152-1153 (CAT 2003) (damages are presumptively
available), with Ommnipoint Communications MB Operations, LLC v.
Lincoln, 107 F. Supp. 2d 108, 120-121 (Mass. 2000) (“[T]he majority of
district courts . .. have held that the appropriate remedy for a violation
of the TCA is a mandatory injunction”).

4 Absent express provision to the contrary, litigants must bear their own
costs. Alyeska Pipeline Service Co. v. Wilderness Society, 421 U. S. 240,
249-250 (1975). The Communications Act of 1934 authorizes the award
of attorney’s fees in a number of provisions, but not in §332(c)(7)(B)(v).
See, e. g., 47 U. S. C. §§206, 325(e)(10), 551(f)(2)(C), 605(e)(3)(B)(iii).

5The statute of limitations for a § 1983 claim is generally the applicable
state-law period for personal-injury torts. Wilson v. Garcia, 471 U. S.
261, 275, 276 (1985); see also Owens v. Okure, 488 U. S. 235, 240-241 (1989).
On this basis, the applicable limitations period for respondent’s § 1983 ac-
tion would presumably be one year. See Silva v. Crain, 169 F. 3d 608,
610 (CA9 1999) (citing Cal. Civ. Proc. Code Ann. §340(3) (West 1982)). It
may be, however, that this limitations period does not apply to respond-
ent’s §1983 claim. In 1990, Congress enacted 28 U. S. C. §1658(a) (2000
ed., Supp. II), which provides a 4-year, catchall limitations period applica-
ble to “civil action[s] arising under an Act of Congress enacted after” De-
cember 1, 1990. In Jones v. R. R. Donnelley & Sons Co., 541 U. S. 369
(2004), we held that this 4-year limitations period applies to all claims
“made possible by a post-1990 [congressional] enactment.” Id., at 382.
Since the claim here rests upon violation of the post-1990 TCA, §1658
would seem to apply.



124 RANCHO PALOS VERDES ». ABRAMS

Opinion of the Court

2002) (Alito, J.) (“TCA plaintiffs are often large corporations
or affiliated entities, whereas TCA defendants are often
small, rural municipalities”); Primeco Personal Communi-
cations, Ltd. Partnership v. Mequon, 352 F. 3d 1147, 1152
(CA7 2003) (Posner, J.) (similar).

Respondent’s only response to the attorney’s-fees point is
that it is a “policy argumen(t],” properly left to Congress.
Brief for Respondent 35-36. That response assumes, how-
ever, that Congress’s refusal to attach attorney’s fees to the
remedy that it created in the TCA does not itself represent
a congressional choice. Sea Clammers and Smith adopt the
opposite assumption—that limitations upon the remedy con-
tained in the statute are deliberate and are not to be evaded
through §1983. See Smith, 468 U. S., at 1011-1012, and n. 5;
Sea Clammers, 453 U. S., at 14, 20.

Respondent disputes that a §1983 action to enforce
§332(c)(7)(B) would enjoy a longer statute of limitations than
an action under §332(c)(7)(B)(v). He argues that the rule
adopted in Wilson v. Garcia, 471 U. S. 261 (1985), that § 1983
claims are governed by the state-law statute of limitations
for personal-injury torts, does not apply to § 1983 actions to
enforce statutes that themselves contain a statute of limita-
tions; in such cases, he argues, the limitations period in the
federal statute displaces the otherwise applicable state stat-
ute of limitations. This contention cannot be reconciled
with our decision in Wilson, which expressly rejected the
proposition that the limitations period for a §1983 claim de-
pends on the nature of the underlying right being asserted.
See id., at 271-275. We concluded instead that 42 U. S. C.
§1988 is “a directive to select, in each State, the one most
appropriate statute of limitations for all § 1983 claims.” 471
U. S., at 275 (emphasis added); see also Owens v. Okure, 488
U. S. 235, 240-241 (1989) (“42 U. S. C. § 1988 requires courts
to borrow and apply to all § 1983 claims the one most analo-
gous state statute of limitations” (emphasis added)). We ac-
knowledged that “a few § 1983 claims are based on statutory
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rights,” Wilson, supra, at 278, but carved out no exception
for them.

Respondent also argues that, if 28 U. S. C. § 1658 (2000 ed.,
Supp. II), rather than Wilson, applies to his §1983 action,
see n. 5, supra, § 1658’s 4-year statute of limitations is inap-
plicable. This is so, he claims, because §332(c)(7)(B)(v)’s re-
quirement that actions be filed within 30 days falls within
§1658’s prefatory clause, “Except as otherwise provided by
law.”¢ We think not. The language of §332(c)(7)(B)(v) that
imposes the limitations period (“within 30 days after such
action or failure to act”) is inextricably linked to—indeed, is
embedded within—the language that creates the right of ac-
tion (“may ... commence an action in any court of competent
jurisdiction”). It cannot possibly be regarded as a statute
of limitations generally applicable to any action to enforce
the rights created by §332(c)(7)(B). Cf. Agency Holding
Corp. v. Malley-Duff & Associates, Inc., 483 U. S. 143, 168
(1987) (SCALIA, J., concurring in judgment) (“Federal stat-
utes of limitations . . . are almost invariably tied to specific
causes of action”). Respondent’s argument thus reduces to
a suggestion that we “borrow” §332(c)(7)(B)(v)’s statute of
limitations and attach it to § 1983 actions asserting violations
of §332(c)(7)(B). Section 1658’s “[e]xcept as otherwise pro-
vided by law” clause does not support this suggestion.

C

The Ninth Circuit based its conclusion that Congress in-
tended to permit plaintiffs to proceed under § 1983, in part,
on the TCA’s so-called “saving clause,” TCA §601(c)(1), 110
Stat. 143, note following 47 U.S.C. §152. 354 F. 3d, at
1099-1100. That provision reads as follows:

5Title 28 U. S. C. §1658(a) provides as follows:

“Except as otherwise provided by law, a civil action arising under an
Act of Congress enacted after the date of the enactment of this section
may not be commenced later than 4 years after the cause of action
accrues.”
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“(1) No mMPLIED EFFECT—This Act and the amend-
ments made by this Act shall not be construed to modify,
impair, or supersede Federal, State, or local law unless
expressly so provided in such Act or amendments.”

The Court of Appeals took this to be an express statement
of Congress’s intent not to preclude an action under § 1983,
reasoning that to do so would be to “‘impair’” the operation
of that section. Id., at 1100.

We do not think this an apt assessment of what “impair-
[ment]” consists of. Construing §332(c)(7), as we do, to cre-
ate rights that may be enforced only through the statute’s
express remedy leaves the pre-TCA operation of § 1983 en-
tirely unaffected. Indeed, the crux of our holding is that
§332(c)(7) has no effect on §1983 whatsoever: The rights
§332(c)(7) created may not be enforced under § 1983 and, con-
versely, the claims available under § 1983 prior to the enact-
ment of the TCA continue to be available after its enactment.
The saving clause of the TCA does not require a court to go
further and permit enforcement under §1983 of the TCA’s
substantive standards. To apply to the present case what
we said with regard to a different statute: “The right
[Abrams] claims under [§332(c)(7)] did not even arguably
exist before the passage of [the TCA]. The only question
here, therefore, is whether the rights created by [the TCA]
may be asserted within the remedial framework of [§ 1983].”
Great American Fed. Sav. & Loan Assn. v. Novotny, 442
U. S. 366, 376-377 (1979).

This interpretation of the saving clause is consistent with
Sea Clammers. Saving clauses attached to the statutes at
issue in that case provided that the statutes should not be
interpreted to “ ‘restrict any right which any person . .. may
have under any statute or common law to seek enforcement
of any . . . standard or limitation or to seek any other re-
lief (including relief against the Administrator or a State
agency).” 33 U.S.C. §1365(e).” 453 U.S., at 7, n. 10; see
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also id., at 7-8, n. 11. We refused to read those clauses to
“preserve” a §1983 action, holding that they did not “refer
. .. to a suit for redress of a violation of th[e] statutes [at
issue] ....” Id., at 20-21, n. 31.

* & *

Enforcement of § 332(c)(7) through § 1983 would distort the
scheme of expedited judicial review and limited remedies
created by §332(c)(7)(B)(v). We therefore hold that the
TCA—Dby providing a judicial remedy different from § 1983
in §332(c)(7) itself—precluded resort to §1983. The judg-
ment of the Court of Appeals is reversed, and the case
is remanded for further proceedings consistent with this
opinion.

It is so ordered.

JUSTICE BREYER, with whom JUSTICE O’CONNOR, JUS-
TICE SOUTER, and JUSTICE GINSBURG join, concurring.

I agree with the Court. It wisely rejects the Govern-
ment’s proposed rule that the availability of a private judicial
remedy “conclusively establishes . . . a congressional intent
to preclude [Rev. Stat. §1979, 42 U.S.C.] §1983 relief.”
Ante, at 122 (emphasis added). The statute books are too
many, federal laws too diverse, and their purposes too com-
plex for any legal formula to provide more than general
guidance. Cf. Gonzaga Univ. v. Doe, 536 U.S. 273, 291
(2002) (BREYER, J., concurring in judgment). The Court
today provides general guidance in the form of an “ordinary
inference” that when Congress creates a specific judicial
remedy, it does so to the exclusion of §1983. Ante, at 122.
I would add that context, not just literal text, will often lead
a court to Congress’ intent in respect to a particular statute.
Cft. ibid. (referring to “implicit” textual indications).

Context here, for example, makes clear that Congress saw
a national problem, namely, an “inconsistent and, at times,
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conflicting patchwork” of state and local siting requirements,
which threatened “the deployment” of a national wireless
communication system. H. R. Rep. No. 104-204, pt. 1, p. 94
(1995). Congress initially considered a single national solu-
tion, namely, a Federal Communications Commission wire-
less tower siting policy that would pre-empt state and local
authority. Ibid.; see also H. R. Conf. Rep. No. 104-458,
p- 207 (1996). But Congress ultimately rejected the national
approach and substituted a system based on cooperative fed-
eralism. Id., at 207-208. State and local authorities would
remain free to make siting decisions. They would do so,
however, subject to minimum federal standards—both sub-
stantive and procedural—as well as federal judicial review.

The statute requires local zoning boards, for example,
to address permit applications “within a reasonable pe-
riod of time”; the boards must maintain a “written record”
and give reasons for denials “in writing.” 47 U.S.C.
§§332(c)(M)(B)(ii), (iii). Those “adversely affected” by “final
action” of a state or local government (including their “fail-
ure to act”) may obtain judicial review provided they file
their review action within 30 days. §332(c)(T)(B)(v). The
reviewing court must “hear and decide such action on an
expedited basis.” Ibid. And the court must determine,
among other things, whether a zoning board’s decision
denying a permit is supported by “substantial evidence.”
§ 332(c)(T)(B)(ii).

This procedural and judicial review scheme resembles that
governing many federal agency decisions. See H. R. Conf.
Rep. No. 104-458, at 208 (“The phrase ‘substantial evidence
contained in a written record’ is the traditional standard
used for judicial review of agency actions”). Section 1983
suits, however, differ considerably from ordinary review of
agency action. The former involve plenary judicial evalua-
tion of asserted rights deprivations; the latter involves defer-
ential consideration of matters within an agency’s expertise.
And, in my view, to permit § 1983 actions here would under-
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mine the compromise—between purely federal and purely
local siting policies—that the statute reflects.

For these reasons, and for those set forth by the Court,
I agree that Congress, in this statute, intended its judicial
remedy as an exclusive remedy. In particular, Congress
intended that remedy to foreclose—not to supplement—
§ 1983 relief.

JUSTICE STEVENS, concurring in the judgment.

When a federal statute creates a new right but fails to
specify whether plaintiffs may or may not recover damages
or attorney’s fees, we must fill the gap in the statute’s text
by examining all relevant evidence that sheds light on the
intent of the enacting Congress. The inquiry varies from
statute to statute. Sometimes the question is whether, de-
spite its silence, Congress intended us to recognize an im-
plied cause of action. See, e.g., Cannon v. University of
Chicago, 441 U. S. 677 (1979). Sometimes we ask whether,
despite its silence, Congress intended us to enforce the pre-
existing remedy provided in Rev. Stat. §1979, 42 U. S. C.
§1983. See Maine v. Thiboutot, 448 U. S. 1, 4 (1980). And
still other times, despite Congress’ inclusion of specific
clauses designed specifically to preserve pre-existing reme-
dies, we have nevertheless concluded that Congress im-
pliedly foreclosed the §1983 remedy. See Middlesex
County Sewerage Authority v. National Sea Clammers
Assn., 453 U.S. 1, 13 (1981). Whenever we perform this
gap-filling task, it is appropriate not only to study the text
and structure of the statutory scheme, but also to examine
its legislative history. See, e. ¢., id., at 17-18; Smith v. Rob-
mson, 468 U. S. 992, 1009 (1984); Cannon, 441 U. S., at 694.

In this case the statute’s text, structure, and history all
provide convincing evidence that Congress intended the
Telecommunications Act of 1996 (TCA) to operate as a com-
prehensive and exclusive remedial scheme. The structure
of the statute appears fundamentally incompatible with the
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private remedy offered by §1983.* Moreover, there is not
a shred of evidence in the legislative history suggesting that,
despite this structure, Congress intended plaintiffs to be able
to recover damages and attorney’s fees. Thus, petitioners
have made “the difficult showing that allowing §1983 ac-
tions to go forward in these circumstances ‘would be incon-
sistent with Congress’ carefully tailored scheme.”” Bless-
mg v. Freestone, 520 U. S. 329, 346 (1997) (quoting Golden
State Transit Corp. v. Los Angeles, 493 U. S. 103, 107 (1989);
emphasis added). I therefore join the judgment of the
Court without reservation.

Two flaws in the Court’s approach, however, persuade me
to write separately. First, I do not believe that the Court
has properly acknowledged the strength of our normal pre-
sumption that Congress intended to preserve, rather than
preclude, the availability of §1983 as a remedy for the en-
forcement of federal statutory rights. Title 42 U.S.C.

*The evidence supporting this conclusion is substantial. It includes,
ter alia, the fact that the private remedy specified in 47 U.S.C.
§332(c)(7)(B)(v) requires all enforcement actions to be brought in any court
of competent jurisdiction “within 30 days after such action or failure to
act.” Once a plaintiff brings such an action, the statute requires the court
both to “hear and decide” the case “on an expedited basis.” Ibid. As
the Court properly notes, ante, at 122-123, the TCA’s streamlined and
expedited scheme for resolving telecommunication zoning disputes is fun-
damentally incompatible with the applicable limitations periods that gen-
erally govern §1983 litigation, see, e. g., Wilson v. Garcia, 471 U. S. 261
(1985), as well as the deliberate pace with which civil rights litigation
generally proceeds. See, e. g., H. R. Conf. Rep. No. 104-458, pp. 208-209
(1996) (expressing the intent of the congressional Conference that zoning
decisions should be “rendered in a reasonable period of time” and that
Congress expected courts to “act expeditiously in deciding such cases”
that may arise from disputed decisions). Like the Court, I am not per-
suaded that the statutory requirements can simply be mapped onto the
existing structure of § 1983, and there is nothing in the legislative history
to suggest that Congress would have wanted us to do so. For these rea-
sons, among others, I believe it is clear that Congress intended §332(c)(7)
to operate as the exclusive remedy by which plaintiffs can obtain judicial
relief for violations of the TCA.
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§ 1983 was “intended to provide a remedy, to be broadly con-
strued, against all forms of official violation of federally pro-
tected rights.” Momnell v. New York City Dept. of Social
Servs., 436 U. S. 658, 700-701 (1978). “We do not lightly con-
clude that Congress intended to preclude reliance on § 1983
as a remedy . ... Since 1871, when it was passed by Con-
gress, §1983 has stood as an independent safeguard against
deprivations of federal constitutional and statutory rights.”
Smith, 468 U. S., at 1012. Although the Court is correct to
point out that this presumption is rebuttable, it remains true
that only an exceptional case—such as one involving an un-
usually comprehensive and exclusive statutory scheme—will
lead us to conclude that a given statute impliedly forecloses a
§1983 remedy. See Wright v. Roanoke Redevelopment and
Housing Authority, 479 U.S. 418, 425 (1987) (statutory
scheme must be “sufficiently comprehensive and effective to
raise a clear inference that Congress intended to foreclose a
§1983 cause of action”). While I find it easy to conclude
that petitioners have met that heavy burden here, there will
be many instances in which §1983 will be available even
though Congress has not explicitly so provided in the text of
the statute in question. See, e. g., id., at 424-425; Blessing,
520 U. S., at 346-348.

Second, the Court incorrectly assumes that the legislative
history of the statute is totally irrelevant. This is contrary
to nearly every case we have decided in this area of law, all of
which have surveyed, or at least acknowledged, the available
legislative history or lack thereof. See, e.g., Wright, 479
U. S., at 424-426 (citing legislative history); Smith, 468 U. S.,
at 1009-1010 (same); Sea Clammers, 453 U. S., at 17-18 (not-
ing that one of the relevant factors in the Court’s inquiry
“include[s] the legislative history”); Cannon, 441 U.S., at
694 (same).

Additionally, as a general matter of statutory interpreta-
tion, Congress’ failure to discuss an issue during prolonged
legislative deliberations may itself be probative. As THE
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CHIEF JUSTICE has cogently observed: “In a case where the
construction of legislative language such as this makes so
sweeping and so relatively unorthodox a change as that made
here, I think judges as well as detectives may take into con-
sideration the fact that a watchdog did not bark in the
night.” Harrison v. PPG Industries, Inc., 446 U. S. 578, 602
(1980) (dissenting opinion). The Court has endorsed the
view that Congress’ silence on questions such as this one
“can be likened to the dog that did not bark.” Chisom v.
Roemer, 501 U.S. 380, 396, n. 23 (1991) (citing A. Doyle,
Silver Blaze, in The Complete Sherlock Holmes 335 (1927)).
Congressional silence is surely probative in this case be-
cause, despite the fact that awards of damages and attorney’s
fees could have potentially disastrous consequences for the
likely defendants in most private actions under the TCA, see
Primeco Personal Communications v. Mequon, 352 F. 3d
1147, 1152 (CA7 2003), nowhere in the course of Congress’
lengthy deliberations is there any hint that Congress wanted
damages or attorney’s fees to be available. That silence re-
inforces every other clue that we can glean from the statute’s
text and structure.
For these reasons, I concur in the Court’s judgment.



OCTOBER TERM, 2004 133

Syllabus

BROWN, WARDEN v». PAYTON

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 03-1039. Argued November 10, 2004—Decided March 22, 2005

In the penalty phase of respondent Payton’s trial following his conviction
on capital murder and related charges, his counsel presented witnesses
who testified that, during the one year and nine months Payton had
been incarcerated since his arrest, he had made a sincere commitment
to God, participated in prison Bible study and a prison ministry, and had
a calming effect on other prisoners. The trial judge gave jury instruc-
tions that followed verbatim the text of a California statute, setting
forth 11 different factors, labeled (a) through (k), to guide the jury in
determining whether to impose a death sentence or life imprisonment.
The last such instruction, the so-called factor (k) instruction, directed
jurors to consider “[a]ny other circumstance which extenuates the grav-
ity of the crime even though it is not a legal excuse for the crime.” In
his closing, the prosecutor offered jurors his incorrect opinion that fac-
tor (k) did not allow them to consider anything that happened after the
crime. Although he also told them several times that, in his view, they
had not heard any evidence of mitigation, he discussed Payton’s evidence
in considerable detail and argued that the circumstances and facts of the
case, coupled with Payton’s prior violent acts, outweighed the mitigating
effect of Payton’s religious conversion. When the defense objected to
the argument, the court admonished the jury that the prosecutor’s com-
ments were merely argument, but it did not explicitly instruct that the
prosecutor’s interpretation was incorrect. Finding the special circum-
stance of murder in the course of rape, the jury recommended that Pay-
ton be sentenced to death, and the judge complied. The California Su-
preme Court affirmed. Applying Boyde v. California, 494 U. S. 370,
which had considered the constitutionality of the identical factor
(k) instruction, the state court held that, considering the context of the
proceedings, there was no reasonable likelihood that the jury believed
it was required to disregard Payton’s mitigating evidence. The Federal
District Court disagreed and granted Payton habeas relief, ruling also
that the Antiterrorism and Effective Death Penalty Act of 1996
(AEDPA) did not apply. The en banc Ninth Circuit affirmed and, like
the District Court, held that AEDPA did not apply. On remand from
this Court in light of Woodford v. Garceau, 538 U. S. 202, the Ninth
Circuit purported to decide the case under the deferential standard
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AEDPA mandates. It again affirmed, concluding that the California
Supreme Court had unreasonably applied Boyde in holding the factor
(k) instruction was not unconstitutionally ambiguous in Payton’s case.
The error, the court determined, was that the factor (k) instruction did
not make it clear to the jury that it could consider the evidence concern-
ing Payton’s postcrime religious conversion and the prosecutor was al-
lowed to urge this erroneous interpretation.

Held: The Ninth Circuit’s decision was contrary to the limits on federal
habeas review imposed by AEDPA. Pp. 141-147.

(a) AEDPA provides that, when a habeas petitioner’s claim has been
adjudicated on the merits in state court, a federal court may not grant
relief unless the state court’s adjudication “resulted in a decision that
was contrary to, or involved an unreasonable application of, clearly es-
tablished Federal law, as determined by the Supreme Court of the
United States.” 28 U.S. C. §2254(d)(1). A state-court decision is con-
trary to this Court’s clearly established precedents if it applies a rule
that contradicts the governing law set forth in this Court’s cases, or if
it confronts a set of facts that is materially indistinguishable from a
decision of this Court but reaches a different result. FE. g., Williams v.
Taylor, 529 U. S. 362, 405. A state-court decision involves an unreason-
able application of this Court’s clearly established precedents if the state
court applies such precedents to the facts in an objectively unreasona-
ble manner. E.g., ibid. These conditions have not been established.
P. 141.

(b) In light of Boyde, the California Supreme Court cannot be said to
have acted unreasonably in declining to distinguish between precrime
and postcrime mitigating evidence. The California Supreme Court
read Boyde as establishing that factor (k)’s text was broad enough to
accommodate Payton’s postcrime mitigating evidence, but the Ninth
Circuit held that Boyde’s reasoning did not control in this case because
Boyde concerned precrime, not postcrime, mitigation evidence. How-
ever, Boyde held that factor (k) directed consideration of any circum-
stance that might excuse the crime, see 494 U. S., at 382, and it is not
unreasonable to believe that a posterime character transformation could
do so. Pp. 141-143.

(c) Even were the Court to assume that the California Supreme Court
was incorrect in concluding that the prosecutor’s argument and remarks
did not mislead the jury into believing it could not consider Payton’s
mitigation evidence, the state court’s conclusion was not unreasonable,
and is therefore just the type of decision that AEDPA shields on habeas
review. The state court’s conclusion was an application of Boyde to
similar but not identical facts. Considering the whole context of the
proceedings, it was not unreasonable for the state court to determine
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that the jury most likely believed that the mitigation evidence, while
within the factor (k) instruction’s reach, was simply too insubstantial
to overcome the arguments for imposing the death penalty; nor was
it unreasonable for the state court to rely upon Boyde to support its
analysis. Pp. 143-147.

346 F. 3d 1204, reversed.

KENNEDY, J., delivered the opinion of the Court, in which O’CONNOR,
ScALIA, THOMAS, and BREYER, JJ., joined. SCALIA, J,, filed a concurring
opinion, in which THOMAS, J., joined, post, p. 147. BREYER, J,, filed a con-
curring opinion, post, p. 148. SOUTER, J., filed a dissenting opinion, in
which STEVENS and GINSBURG, JJ., joined, post, p. 149. REHNQUIST, C. J.,
took no part in the decision of the case.

A. Natalia Cortina, Deputy Attorney General of Califor-
nia, argued the cause for petitioner. With her on the briefs
were Bill Lockyer, Attorney General, Manuel M. Medeiros,
State Solicitor General, Robert R. Anderson, Chief Assistant
Attorney General, Gary W. Schons, Senior Assistant At-
torney General, Steven T. Oetting, Supervising Deputy At-
torney General, and Melissa A. Mandel, Deputy Attorney
General.

Dean R. Gits argued the cause for respondent. With him
on the brief were Maria E. Stratton, Mark R. Drozdowski,
and Rosalie L. Rakoff*

JUSTICE KENNEDY delivered the opinion of the Court.

The United States Court of Appeals for the Ninth Circuit,
convening en banc, granted habeas relief to respondent
William Payton. It held that the jury instructions in the
penalty phase of his trial for capital murder did not permit
consideration of all the mitigation evidence Payton pre-
sented. The error, the court determined, was that the gen-
eral mitigation instruction did not make it clear to the jury
that it could consider evidence concerning Payton’s post-
crime religious conversion and the prosecutor was allowed

*Kent S. Scheidegger and Charles L. Hobson filed a brief for the Crimi-
nal Justice Legal Foundation as amicus curiae urging reversal.
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to urge this erroneous interpretation. We granted the peti-
tion for certiorari, 541 U. S. 1062 (2004), to decide whether
the Ninth Circuit’s decision was contrary to the limits on
federal habeas review imposed by 28 U. S. C. §2254(d). We
Now reverse.

I

In 1980, while spending the night at a boarding house, Pay-
ton raped another boarder, Pamela Montgomery, and then
used a butcher knife to stab her to death. Payton proceeded
to enter the bedroom of the house’s patron, Patricia Pen-
singer, and to stab her as she slept aside her 10-year-old son,
Blaine. When Blaine resisted, Payton started to stab him
as well. Payton’s knife blade bent, and he went to the
kitchen to retrieve another. Upon the intervention of other
boarders, Payton dropped the second knife and fled.

Payton was arrested and tried for the first-degree murder
and rape of Pamela Montgomery and for the attempted mur-
ders of Patricia and Blaine Pensinger. Payton presented no
evidence in the guilt phase of the trial and was convicted on
all counts. The trial proceeded to the penalty phase, where
the prosecutor introduced evidence of a prior incident when
Payton stabbed a girlfriend; a prior conviction for rape; a
prior drug-related felony conviction; and evidence of jail-
house conversations in which Payton admitted he had an
“urge to Kkill” and a “severe problem with sex and women”
that caused him to view all women as potential victims
to “stab ... and rape.” People v. Payton, 3 Cal. 4th 1050,
1058, 839 P. 2d 1035, 1040 (1992) (internal quotation marks
omitted).

Defense counsel concentrated on Payton’s postcrime be-
havior and presented evidence from eight witnesses. They
testified that in the year and nine months Payton spent in
prison since his arrest, he had made a sincere commitment to
God, participated in prison Bible study classes and a prison
ministry, and had a calming effect on other prisoners.
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Before the penalty phase closing arguments, the judge
held an in-chambers conference with counsel to discuss jury
instructions. He proposed to give—and later did give—an
instruction which followed verbatim the text of a California
statute. Cal. Penal Code Ann. §190.3 (West 1988). The in-
struction set forth 11 different factors, labeled (a) through
(k), for the jury to “consider, take into account and be guided
by” in determining whether to impose a sentence of life im-
prisonment or death. 1 Cal. Jury Instr., Crim., No. 8.84.1
(4th rev. ed. 1979).

The in-chambers conference considered in particular the
last instruction in the series, the so-called factor (k) instruec-
tion. Factor (k) was a catchall instruction, in contrast to
the greater specificity of the instructions that preceded it.
As set forth in the statute, and as explained to the jury, it
directed jurors to consider “[alny other circumstance which
extenuates the gravity of the crime even though it is not a
legal excuse for the crime.” Cal. Penal Code Ann. §190.3
(West 1988). (The statute has since been amended.)

Defense counsel objected to the instruction and asked that
it be modified to direct the jury, in more specific terms, to
consider evidence of the defendant’s character and back-
ground. The prosecution, on the other hand, indicated that
in its view factor (k) was not intended to encompass evidence
concerning a defendant’s background or character. The
court agreed with defense counsel that factor (k) was a gen-
eral instruction covering all mitigating evidence. It de-
clined, however, to modify the wording, in part because the
instruction repeated the text of the statute. In addition, the
court stated: “I assume you gentlemen, as I said, in your
argument can certainly relate—relate back to those factors
and certainly can argue the defendant’s character, back-
ground, history, mental condition, physical condition; cer-
tainly fall into category ‘k’ and certainly make a clear argu-
ment to the jury.” App. 59.
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The judge prefaced closing arguments by instructing the
jury that what it would hear from counsel was “not evidence
but argument” and “[you] should rely on your own recollec-
tion of the evidence.” Id., at 62. In his closing, the prose-
cutor offered jurors his opinion that factor (k) did not allow
them to consider anything that happened “after the [crime]
or later.” Id., at 68. The parties do not now dispute that
this was a misstatement of law. The defense objected to the
comment and moved for a mistrial, which the trial court de-
nied. The court admonished the jury that the prosecutor’s
comments were merely argument, but it did not explicitly
instruct the jury that the prosecutor’s interpretation was in-
correct. Id., at 69-70.

Although the prosecutor again told the jury several times
that, in his view, the jury had not heard any evidence of
mitigation, he proceeded to argue that the circumstances and
facts of the case, coupled with Payton’s prior violent acts,
outweighed the mitigating effect of Payton’s newfound
Christianity. Id., at 70. He discussed the mitigation evi-
dence in considerable detail and concluded by urging that
the circumstances of the case and Payton’s prior violent acts
outweighed his religious conversion. Id., at 75-76. In his
closing, defense counsel argued to the jury that, although it
might be awkwardly worded, factor (k) was a catchall in-
struction designed to cover precisely the kind of evidence
Payton had presented.

The trial court’s final instructions to the jury included the
factor (k) instruction, as well as an instruction directing the
jury to consider all evidence presented during the trial. Id.,
at 94. The jury found the special circumstance of murder in
the course of committing rape and returned a verdict recom-
mending a death sentence. The judge sentenced Payton to
death for murder and to 21 years and 8 months for rape and
attempted murder.

On direct appeal to the California Supreme Court, Payton
argued that his penalty phase jury incorrectly was led to
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believe it could not consider the mitigating evidence of his
postconviction conduct in determining whether he should re-
ceive a sentence of life imprisonment or death, in violation
of the Eighth Amendment of the U. S. Constitution. Lockett
v. Ohio, 438 U.S. 586, 602-609 (1978) (plurality opinion).
The text of the factor (k) instruction, he maintained, was
misleading, and rendered more so in light of the prosecu-
tor’s argument.

In a 5-to-2 decision, the California Supreme Court rejected
Payton’s claims and affirmed his convictions and sentence.
3 Cal. 4th 1050, 839 P. 2d 1035 (1992). Applying Boyde v.
California, 494 U. S. 370 (1990), which had considered the
constitutionality of the same factor (k) instruction, the state
court held that in the context of the proceedings there was
no reasonable likelihood that Payton’s jury believed it was
required to disregard his mitigating evidence. 3 Cal. 4th, at
1070-1071, 839 P. 2d, at 1048. Payton sought review of the
California Supreme Court’s decision here. We declined to
grant certiorari. Payton v. California, 510 U. S. 1040 (1994).

Payton filed a petition for a writ of habeas corpus in the
United States District Court for the Central District of Cali-
fornia, reiterating that the jury was prevented from consid-
ering his mitigation evidence. The District Court held that
the Antiterrorism and Effective Death Penalty Act of 1996
(AEDPA), 110 Stat. 1214, did not apply to Payton’s petition
because he had filed a motion for appointment of counsel be-
fore AEDPA’s effective date, even though he did not file the
petition until after that date. The District Court considered
his claims de novo and granted the petition.

On appeal to the Court of Appeals for the Ninth Circuit, a
divided panel reversed. Payton v. Woodford, 258 F. 3d 905
(2001). The Court of Appeals granted Payton’s petition for
rehearing en banc and, by a 6-to-5 vote, affirmed the District
Court’s order granting habeas relief. Payton v. Woodford,
299 F. 3d 815 (2002). The en banc panel, like the District
Court, held that AEDPA did not govern Payton’s petition.
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It, too, conducted a de novo review of his claims, and con-
cluded that postecrime mitigation evidence was not encom-
passed by the factor (k) instruection, a view it found to have
been reinforced by the prosecutor’s arguments.

The State petitioned for certiorari. Pursuant to Wood-
ford v. Garceau, 538 U. S. 202 (2003), which held that a re-
quest for appointment of counsel did not suffice to make
“pending” a habeas petition filed after AEDPA’s effective
date, we granted the State’s petition, Woodford v. Payton,
538 U. S. 975 (2003), and remanded to the Court of Appeals
for reconsideration of its decision under AEDPA’s deferential
standards. See Williams v. Taylor, 529 U. S. 362 (2000).

On remand, the en banc panel affirmed the District Court’s
previous grant of habeas relief by the same 6-to-5 vote.
Payton v. Woodford, 346 F. 3d 1204 (CA9 2003). In light of
Garceau, the Court of Appeals purported to decide the case
under the deferential standard AEDPA mandates. It con-
cluded, however, that the California Supreme Court had un-
reasonably applied this Court’s precedents in holding the fac-
tor (k) instruction was not unconstitutionally ambiguous in
Payton’s case.

The Court of Appeals relied, as it had in its initial decision,
on the proposition that Boyde concerned precrime, not post-
crime, mitigation evidence. Boyde, in its view, reasoned
that a jury would be unlikely to disregard mitigating evi-
dence as to character because of the long-held social belief
that defendants who commit criminal acts attributable to a
disadvantaged background may be less culpable than defend-
ants who have no such excuse. As to postcrime mitigating
evidence, however, the Court of Appeals concluded that
“there is reason to doubt that a jury would similarly consider
post-crime evidence of a defendant’s religious conversion and
good behavior in prison.” 346 F. 3d, at 1212. It cited no
precedent of this Court to support that supposition.

In addition, it reasoned that unlike in Boyde the prosecu-
tor in Payton’s case misstated the law and the trial court did
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not give a specific instruction rejecting that misstatement,
relying instead on a general admonition that counsel’s argu-
ments were not evidence. These two differences, the Court
of Appeals concluded, made Payton’s case unlike Boyde. 346
F. 3d, at 1216. In its view, the factor (k) instruction was
likely to have misled the jury and it was an unreasonable
application of this Court’s cases for the California Supreme
Court to have concluded otherwise.

II

AEDPA provides that, when a habeas petitioner’s claim
has been adjudicated on the merits in state-court proceed-
ings, a federal court may not grant relief unless the state
court’s adjudication of the claim “resulted in a decision that
was contrary to, or involved an unreasonable application of,
clearly established Federal law, as determined by the Su-
preme Court of the United States.” 28 U. S. C. §2254(d)(1).
A state-court decision is contrary to this Court’s clearly es-
tablished precedents if it applies a rule that contradicts the
governing law set forth in our cases, or if it confronts a set
of facts that is materially indistinguishable from a decision
of this Court but reaches a different result. Williams v.
Taylor, supra, at 405; Early v. Packer, 537 U. S. 3, 8 (2002)
(per curiam). A state-court decision involves an unreason-
able application of this Court’s clearly established precedents
if the state court applies this Court’s precedents to the facts
in an objectively unreasonable manner. Williams v. Taylor,
supra, at 405; Woodford v. Visciotti, 537 U.S. 19, 24-25
(2002) (per curiam). These conditions for the grant of fed-
eral habeas relief have not been established.

A

The California Supreme Court was correct to identify
Boyde as the starting point for its analysis. Boyde involved
a challenge to the same instruction at issue here, factor (k).
As to the text of factor (k), Boyde established that it does
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not limit the jury’s consideration of extenuating circum-
stances solely to circumstances of the crime. See 494 U. S.,
at 382. In so holding, we expressly rejected the suggestion
that factor (k) precluded the jury from considering evidence
pertaining to a defendant’s background and character be-
cause those circumstances did not concern the crime itself.
Boyde instead found that factor (k), by its terms, directed
the jury to consider any other circumstance that might ex-
cuse the crime, including factors related to a defendant’s
background and character. We held:

“The [factor (k)] instruction did not, as petitioner seems
to suggest, limit the jury’s consideration to ‘any other
circumstance of the crime which extenuates the gravity
of the crime.” The jury was directed to consider any
other circumstance that might excuse the crime, which
certainly includes a defendant’s background and charac-
ter.” Ibid. (emphasis in original).

The California Supreme Court read Boyde as establishing
that the text of factor (k) was broad enough to accommodate
the posterime mitigating evidence Payton presented. Peo-
ple v. Payton, 3 Cal. 4th, at 1070, 839 P. 2d, at 1048. The
Court of Appeals held Boyde’s reasoning did not control Pay-
ton’s case because Boyde concerned precrime, not postcrime,
mitigation evidence. 346 F. 3d, at 1211-1212.

We do not think that, in light of Boyde, the California
Supreme Court acted unreasonably in declining to distin-
guish between precrime and postcrime mitigating evidence.
After all, Boyde held that factor (k) directed consideration
of any circumstance that might excuse the crime, and it is
not unreasonable to believe that a postcrime character trans-
formation could do so. Indeed, to accept the view that such
evidence could not because it occurred after the crime, one
would have to reach the surprising conclusion that remorse
could never serve to lessen or excuse a crime. But remorse,
which by definition can only be experienced after a crime’s
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commission, is something commonly thought to lessen or ex-
cuse a defendant’s culpability.

B

That leaves respondent to defend the decision of the Court
of Appeals on grounds that, even if it was at least reasonable
for the California Supreme Court to conclude that the text
of factor (k) allowed the jury to consider the postcrime evi-
dence, it was unreasonable to conclude that the prosecutor’s
argument and remarks did not mislead the jury into believ-
ing it could not consider Payton’s mitigation evidence. As
we shall explain, however, the California Supreme Court’s
conclusion that the jury was not reasonably likely to have
accepted the prosecutor’s narrow view of factor (k) was an
application of Boyde to similar but not identical facts. Even
on the assumption that its conclusion was incorrect, it was
not unreasonable, and is therefore just the type of decision
that AEDPA shields on habeas review.

The following language from Boyde should be noted at
the outset:

“We think the proper inquiry in such a case is whether
there is a reasonable likelihood that the jury has applied
the challenged instruction in a way that prevents the
consideration of constitutionally relevant evidence. . . .
Jurors do not sit in solitary isolation booths parsing in-
structions for subtle shades of meaning in the same way
that lawyers might. Differences among them in inter-
pretation of instructions may be thrashed out in the de-
liberative process, with commonsense understanding of
the instructions in the light of all that has taken place
at the trial likely to prevail over technical hairsplitting.”
494 U. S., at 380-381 (footnote omitted).

Unlike in Boyde the prosecutor here argued to jurors
during his closing that they should not consider Payton’s mit-
igation evidence, evidence which concerned postcrime as op-
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posed to precrime conduct. Because Boyde sets forth a gen-
eral framework for determining whether a challenged in-
struction precluded jurors from considering a defendant’s
mitigation evidence, however, the California Supreme Court
was correct to structure its own analysis on the premises
that controlled Boyde. The Boyde analysis applies here,
and, even if it did not dictate a particular outcome in Payton’s
case, it refutes the conclusion of the Court of Appeals that
the California Supreme Court was unreasonable.

The prosecutor’s mistaken approach appears most promi-
nently at three different points in the penalty phase. First,
in chambers and outside the presence of the jury he argued
to the judge that background and character (whether of pre-
crime or postcrime) was simply beyond the ambit of the in-
struction. Second, he told the jurors in his closing state-
ment that factor (k) did not allow them to consider what
happened “after the [crime] or later.” App. 68. Third,
after defense counsel objected to his narrow view, he argued
to the jury that it had not heard any evidence of mitigation.
Id., at 70. Boyde, however, mandates that the whole context
of the trial be considered. And considering the whole con-
text of the trial, it was not unreasonable for the state court
to have concluded that this line of prosecutorial argument
did not put Payton’s mitigating evidence beyond the jury’s
reach.

The prosecutor’s argument came after the defense pre-
sented eight witnesses, spanning two days of testimony
without a single objection from the prosecution as to its rele-
vance. As the California Supreme Court recognized, like in
Boyde, for the jury to have believed it could not consider
Payton’s mitigating evidence, it would have had to believe
that the penalty phase served virtually no purpose at all.
Payton’s counsel recognized as much, arguing to the jury
that “[t]he whole purpose for the second phase [of the] trial
is to decide the proper punishment to be imposed. Every-
thing that was presented by the defense relates directly to
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that.” App. 88. He told the jury that if the evidence Pay-
ton presented was not entitled to consideration, and there-
fore “all the evidence we presented [would not be] applicable,
why didn’t we hear any objections to its relevance?” [bid.
The prosecutor was not given an opportunity to rebut de-
fense counsel’s argument that factor (k) required the jury to
consider Payton’s mitigating evidence.

For his part, the prosecutor devoted specific attention to
disputing the sincerity of Payton’s evidence, stating that “ev-
erybody seems to get religion in jail when facing the death
penalty” and that “[s]tate prison is full of people who get
religion when they are in jail.” Id., at 74. Later, he inti-
mated the timing of Payton’s religious conversion was sus-
pect, stating “he becomes a newborn Christian, after he’s in
custody” after “he gets caught.” Ibid. As the California
Supreme Court reasonably surmised, this exercise would
have been pointless if the jury believed it could not consider
the evidence.

Along similar lines, although the prosecutor characterized
Payton’s evidence as not being evidence of mitigation, he de-
voted substantial attention to discounting its importance as
compared to the aggravating factors. He said:

“The law in its simplicity is that the aggravating—if the
aggravating factors outweigh the mitigating, the sen-
tence the jury should vote for should be the death pen-
alty. How do the factors line up? The circumstances
and facts of the case, the defendant’s other acts showing
violence . . ., the defendant’s two prior convictions line
up against really nothing except [the] defendant’s new-
born Christianity and the fact that he’s 28 years old.
This is not close. You haven’t heard anything to miti-
gate what he’s done. If you wanted to distribute a
thousand points over the factors, 900 would have to go to
what he did to [the victim], and I really doubt if [defense
counsel] would dispute that breakdown of the facts.”
Id., at 76.
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Indeed, the prosecutor characterized testimony concerning
Payton’s religious conversion as “evidence” on at least four
separate occasions. Id., at 68,70, 73. In context, it was not
unreasonable for the state court to conclude that the jury
believed Payton’s evidence was neither credible nor sufficient
to outweigh the aggravating factors, not that it was not evi-
dence at all.

To be sure, the prosecutor advocated a narrow interpreta-
tion of factor (k), an interpretation that neither party accepts
as correct. There is, however, no indication that the prose-
cutor’s argument was made in bad faith, nor does Payton
suggest otherwise. In addition, the first time the jury was
exposed to the prosecutor’s narrow and incorrect view of fac-
tor (k), it had already heard the entirety of Payton’s mitigat-
ing evidence. Defense counsel immediately objected to the
prosecutor’s narrow characterization, and the trial court,
noting at a side bar that one could “argue it either way,”
admonished the jury that “the comments by both the prose-
cution and the defense are not evidence. You've heard the
evidence and, as I said, this is argument. And it’s to be
placed in its proper perspective.” Id., at 69-70.

The trial judge, of course, should have advised the jury
that it could consider Payton’s evidence under factor (k), and
allowed counsel simply to argue the evidence’s persuasive
force instead of the meaning of the instruction itself. The
judge is, after all, the one responsible for instructing the
jury on the law, a responsibility that may not be abdicated
to counsel. Even in the face of the trial court’s failure to
give an instant curative instruction, however, it was not
unreasonable to find that the jurors did not likely believe
Payton’s mitigation evidence beyond their reach. The jury
was not left without any judicial direction. Before it began
deliberations as to what penalty was appropriate, the court
instructed it to consider all evidence received “during any
part of the trial in this case, except as you may be hereafter
instructed,” id., at 94, and it was not thereafter instructed
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to disregard anything. It was also instructed as to factor
(k) which, as we held in Boyde, by its terms directs jurors
to consider any other circumstance that might lessen a de-
fendant’s culpability.

Testimony about a religious conversion spanning one year
and nine months may well have been considered altogether
insignificant in light of the brutality of the crimes, the prior
offenses, and a proclivity for committing violent acts against
women. It was not unreasonable for the state court to de-
termine that the jury most likely believed that the evidence
in mitigation, while within the reach of the factor (k)
instruction, was simply too insubstantial to overcome the
arguments for imposing the death penalty; nor was it unrea-
sonable for the state court to rely upon Boyde to support its
analysis. Even were we to assume the “‘relevant state-
court decision applied clearly established federal law errone-
ously or incorrectly,’” Lockyer v. Andrade, 538 U. S. 63, 76
(2003) (quoting Williams v. Taylor, 529 U. S., at 411), there
is no basis for further concluding that the application of our
precedents was “objectively unreasonable,” Lockyer, supra,
at 76. The Court of Appeals made this last mentioned as-
sumption, and it was in error to do so. The judgment of the
Ninth Circuit is reversed.

It is so ordered.

THE CHIEF JUSTICE took no part in the decision of this
case.

JUSTICE SCALIA, with whom JUSTICE THOMAS joins,
concurring.

I join the Court’s opinion, which correctly holds that the
California Supreme Court’s decision was not “contrary to”
or “an unreasonable application of” our cases. 28 U.S.C.
§2254(d)(1). Even if our review were not circumscribed by
statute, I would adhere to my view that limiting a jury’s
discretion to consider all mitigating evidence does not violate
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the Eighth Amendment. See Walton v. Arizona, 497 U. S.
639, 673 (1990) (SCALIA, J., concurring in part and concurring
in judgment).

JUSTICE BREYER, concurring.

In my view, this is a case in which Congress’ instruction
to defer to the reasonable conclusions of state-court judges
makes a critical difference. See 28 U.S.C. §2254(d)(1).
Were I a California state judge, I would likely hold that Pay-
ton’s penalty-phase proceedings violated the Eighth Amend-
ment. In a death case, the Constitution requires sentencing
juries to consider all mitigating evidence. See, e. g., Penry
v. Lynaugh, 492 U.S. 302, 319 (1989). And here, there
might well have been a “reasonable likelihood” that Payton’s
jury interpreted factor (k), 1 Cal. Jury Instr., Crim.,
No. 8.84.1(k) (4th rev. ed. 1979), “in a way that prevent[ed]”
it from considering “constitutionally relevant” mitigating ev-
idence—namely, evidence of his postcrime religious conver-
sion. Boyde v. California, 494 U. S. 370, 380 (1990).

Unlike Boyde, the prosecutor here told the jury repeat-
edly—and incorrectly—that factor (k) did not permit it to
take account of Payton’s postcrime religious conversion.
See post, at 154-155, 159-160 (SOUTER, J., dissenting).
Moreover, the trial judge—also incorrectly—did nothing to
correct the record, likely leaving the jury with the impres-
sion that it could not do that which the Constitution says it
must. See ante, at 146 (majority opinion); post, at 159-160.
Finally, factor (k) is ambiguous as to whether it encompassed
Payton’s mitigation case. Factor (k)’s text focuses on evi-
dence that reduces a defendant’s moral culpability for com-
mitting the offense. And evidence of postcrime conversion
is less obviously related to moral culpability than is evidence
of precrime background and character. See Boyde, supra,
at 382, n. 5 (suggesting a distinction between precrime and
posterime evidence). For all these reasons, one could con-
clude that the jury here might have thought factor (k) barred
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its consideration of mitigating evidence, even if the jury in
Boyde would not there have reached a similar conclusion.

Nonetheless, in circumstances like the present, a federal
judge must leave in place a state-court decision unless the
federal judge believes that it is “contrary to, or involved an
unreasonable application of, clearly established Federal law,
as determined by the Supreme Court of the United States.”
§2254(d)(1). For the reasons that the Court discusses, I
cannot say that the California Supreme Court decision fails
this deferential test. I therefore join the Court’s opinion.

JUSTICE SOUTER, with whom JUSTICE STEVENS and
JUSTICE GINSBURG join, dissenting.

From a time long before William Payton’s trial, it has been
clear law under the Eighth and Fourteenth Amendments
that a sentencing jury in a capital case must be able to con-
sider and give effect to all relevant mitigating evidence a
defendant offers for a sentence less than death. The prose-
cutor in Payton’s case effectively negated this principle in
arguing repeatedly to the jury that the law required it to
disregard Payton’s mitigating evidence of postcrime reli-
gious conversion and rehabilitation. The trial judge utterly
failed to correct these repeated misstatements or in any
other way to honor his duty to give the jury an accurate
definition of legitimate mitigation. It was reasonably likely
in these circumstances that the jury failed to consider Pay-
ton’s mitigating evidence, and in concluding otherwise, the
Supreme Court of California unreasonably applied settled
law, with substantially injurious effect. The Court of Ap-
peals was correct, and I respectfully dissent.

I

At the time the Supreme Court of California took up Pay-
ton’s direct appeal of his death sentence for homicide, it was
settled law that a capital defendant has a plenary right to
present evidence going to any aspect of his character, back-
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ground, or record, as well as to any circumstance particular
to the offense, that might justify a sentence less than death,
Penry v. Lynaugh, 492 U.S. 302 (1989); Eddings v. Okla-
homa, 455 U. S. 104 (1982); Lockett v. Ohio, 438 U. S. 586
(1978), including evidence of the defendant’s behavior after
the offense, Skipper v. South Carolina, 476 U.S. 1, 4-5
(1986). The law was equally explicit that the sentencer may
not refuse to consider any evidence in mitigation, or be pre-
cluded from giving it whatever effect it may merit. Penry
v. Lynaugh, supra, at 318-320; Eddings v. Oklahoma, supra,
at 113-114.

When Payton was tried, California’s sentencing law was
not well designed to satisfy the State’s obligation to provide
the sentencer with a way to give effect to all mitigating evi-
dence including developments after commission of the crime.
Trial courts were generally bound to charge a sentencing
jury to take into account and be guided by a set of legisla-
tively adopted pattern instructions that described relevant
subjects of aggravation and mitigation in terms of 11 “fac-
tors.” These factors ran the gamut from a defendant’s age
and state of mind at the time of the crime to a qualified
catchall at the end: “‘(k) [a]lny other circumstance which ex-
tenuates the gravity of the crime even though it is not a legal
excuse for the crime.”” Boyde v. California, 494 U. S. 370,
373-374, and n. 1 (1990); 1 Cal. Jury Instr., Crim., No. 8.84.1
(4th rev. ed. 1979).

This catchall provision, known as factor (k), was the sub-
ject of Boyde, in which the capital defendant had presented
extensive testimony of favorable character in struggling
against great childhood disadvantages. 494 U. S., at 381-
383. It was understood that the evidence was not open to
the jury’s consideration under any factor except possibly (k),
and the question was whether the instruction to consider
“lalny other circumstance which extenuates the gravity of
the crime” adequately conveyed the idea that character was
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such a circumstance, even though it was not a fact limited to
the setting of the crime itself.

The Court first laid down the general standard: “whether
there is a reasonable likelihood that the jury has applied the
challenged instruction in a way that prevents the consider-
ation of constitutionally relevant evidence.” Id., at 380. A
“reasonable likelihood” is more than a mere possibility that
the jury mistook the law, but a defendant “need not establish
that the jury was more likely than not to have been imper-
missibly inhibited by the instruction.” Ibid. A majority of
the Court then concluded on the facts of Boyde’s trial that
there had been no showing that any ambiguity in the instruc-
tion had kept the jury from considering the character evi-
dence. Id., at 383-385.

In support of its application of the general standard in
Boyde’s case, the Court noted that not all of the other factors
in the instruction were tied to the specifics of the crime; the
defendant’s youth at the time of commission could be consid-
ered, for example, along with prior criminal activity and
prior felony record. Id., at 383. It was, moreover, only
natural for the jury to consider evidence of character in the
face of hardships, since society generally holds people less
culpable for bad acts related to disadvantages in life. Id., at
382, and n. 5. The Court found it highly implausible that
the jury would have thought it had to ignore testimony of
such evidence, spanning four days and generating over 400
pages of transcript. Id., at 383-384. The pattern instruc-
tions as read by the judge included the admonition to make
the penalty decision after considering “‘all of the evidence
which has been received during any part of the trial,”” id.,
at 383 (emphasis deleted), and the prosecutor never claimed
that the testimony was not relevant, id., at 385. Rather,
“the prosecutor explicitly assumed that petitioner’s charac-
ter evidence was a proper factor in the weighing process, but
argued that it was minimal in relation to the aggravating
circumstances.” Ibid.
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II

Payton, too, was sentenced to death by a jury that had
been given a version of the same pattern instructions, includ-
ing factor (k). Both the nature of Payton’s evidence, how-
ever, and the behavior of Payton’s prosecutor contrasted
sharply with their counterparts in Boyde, and in a significant
respect the version of the pattern instructions read to Pay-
ton’s jury differed from the version the Boyde jury heard.

Although the penalty phase of Payton’s trial stretched
over three days, mitigation evidence offered through testi-
mony on Payton’s behalf came in during parts of two half
days. App. 15-54. In the first such session, two witnesses,
one a minister and the other her congregation’s missions di-
rector, said that since the commission of his crimes Payton
had made a “commitment to the Lord” that they believed to
be sincere, id., at 18, 23; that he had demonstrated remorse,
1d., at 18; and that he manifested his new faith in Bible study,
writing, and spiritual help to fellow inmates, id., at 22-29.
Because Payton’s remaining witnesses were not available,
the trial judge excused the jury after just “a short day.”
Id., at 31.

Following a weekend break, six witnesses appeared for
Payton, including four former fellow inmates who testified
that he frequently led religious discussions among prisoners,
that he exerted “a very good influence” on others, id., at 34,
and that he “always tr[ied] to help people out,” id., at 39.
See generally id., at 32-44. A fifth witness, a deputy sheriff
at Payton’s jail, corroborated this testimony, id., at 45-48,
and said that he was glad to have Payton at the jail because
he had a calming influence on other inmates, and because he
occasionally informed the authorities of developing problems,
1d., at 49. Finally, Payton’s mother testified that she had
seen a change in him during incarceration and believed his
religious conversion was sincere. Id., at 52-54. Thus, Pay-
ton’s evidence went entirely to his posterime conversion and
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his potential for rehabilitation and usefulness; the presenta-
tion of this evidence produced a transcript of only 50 pages.

The trial court sent the case to the jury the next day, after
meeting with the prosecutor and defense counsel to discuss
the charge, including the factor (k) instruction to consider
any other circumstance extenuating the gravity of the crime.
Boyde had not been decided at that point, and defense coun-
sel expressed concern that factor (k) could be understood to
exclude consideration of Payton’s mitigating evidence be-
cause the facts shown “have something to do with his poten-
tial for rehabilitation or his character or his background, but
they don’t have anything to do with the crime itself . ...”
App. 55. The prosecutor readily agreed with that reading.
He responded that the language of factor (k) was intended
to reach only circumstances extenuating the gravity of the
crime, to the exclusion of character and background. Ibid.
Indeed, the prosecutor maintained that he did not see “any
ambiguity” in factor (k), id., at 57, and that if the legislature
had meant background or character to be considered under
factor (k), it would have said so explicitly, id., at 58.

The trial court agreed with defense counsel that back-
ground and character (including the claimed conversion)
should be subject to consideration under factor (k), but
declined to alter the instruction because it was hesitant to
depart from the statutory text. Id., at 58, 61. Instead, the
judge advised the lawyers that they were free to “argue
[that] the defendant’s character, background, history, mental
condition, physical condition . . . certainly fall into category
‘k’ and certainly make a clear argument to the jury.” Id.,
at 59. After the judge said explicitly that he thought “‘k’
is the all encompassing one that includes . . . what you want
added,” id., at 60, defense counsel lobbied one last time for a
more accurate instruction, but was rebuffed:

“[Defense counsel]: My only problem is I think we all
agree that that’s the law, but the jury’s not going to
know.
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“The Court: I agree with you. . . . But I'm going to
deny [your request], and for the reasons stated.” Id.,
at 61.

The trial court then brought in the jury for argument and
charge. When the prosecutor’s closing argument got to the
subject of factor (k), this is what he said to the jury:

“‘K’ says any other circumstance which extenuates or
lessens the gravity of the crime. What does that mean?
That to me means some fact—okay?—some factor[s] at
the time of the offense that somehow operates to reduce
the gravity for what the defendant did. It doesn’t refer
to anything after the fact or later. That’s particularly
important here because the only defense evidence you
have heard has been about this new born Christianity.”
Id., at 68.

Payton’s lawyer interrupted, both counsel approached the
bench, and, out of the jury’s hearing, defense counsel moved
for mistrial on the ground that the prosecutor’s statement
was “completely contrary” to the previously agreed interpre-
tation of factor (k). Ibid. When the prosecutor replied
that defense counsel was wrong and that Payton’s mitigating
evidence did not fall within factor (k), id., at 69, the trial
court failed to resolve the matter, saying that “you can argue
it either way,” ibid. Upon return to open court, the judge
instructed the jury that “the comments by both the prosecu-
tion and the defense are not evidence. You've heard the evi-
dence and, as I said, this is argument. And it’s to be placed
in its proper perspective.” Id., at 69-70.

The prosecutor then took up exactly where he had left off,
arguing that Payton’s proffered mitigating evidence could
not be considered in the jury’s deliberations:

“Referring back to ‘k’ which I was talking about, any
other circumstance which extenuates or lessens the
gravity of the crime, the only defense evidence you've
heard had to do with defendant’s new Christianity and
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that he helped the module deputies in the jail while he
was in custody.

“The problem with that is that evidence is well after
the fact of the crime and cannot seem to me in any way
to logically lessen the gravity of the offense that the
defendant has committed.

“[Defense counsel] will tell you that somehow that be-
coming a newborn Christian, if in fact he really believed
that took place, makes it a less severe crime, but there
is no way that can happen when—under any other cir-
cumstance which extenuates or lessens the gravity of
the crime, refers—seems to refer to a fact in operation
at the time of the offense.

“What I am getting at, you have not heard during
the past few days any legal evidence mitigation. What
you've heard is just some jailhouse evidence to win your
sympathy, and that’s all. You have not heard any evi-
dence of mitigation in this trial.” Id., at 70.

After the prosecutor recounted the aggravating circum-
stances and argued for the death penalty, he turned to the
evidence of Payton’s religious conversion, questioned its sin-
cerity, and argued that it did not warrant a sentence less
than death when weighed against the aggravating factors.
Throughout this discussion, he returned to his point that fac-
tor (k) authorizes consideration only of facts as of the time
of the crime. He reminded the jurors again that they had
“heard no evidence of any mitigating factors.” Id., at 73.
And again: “I don’t really want to spend too much time on
[religion] because I don’t think it’s really applicable and I
don’t think it comes under any of the eleven factors.” Ibid.
And again: “You haven’t heard anything to mitigate what
he’s done.” Id., at 76.

With the prosecutor arguing that Payton’s mitigation evi-
dence was not open to consideration under (k) or any other
factor, and with the trial judge sitting on the fence, defense
counsel was left to argue the law himself, stating that “sec-
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tion (k) may be awkwardly worded, but it does not preclude
or exclude the kind of evidence that was presented. It's a
catch-all ph[rlase. It was designed to include, not exclude,
that kind of evidence.” Id., at 88. Defense counsel dis-
cussed the mitigating evidence at some length before con-
cluding that “I think there are a lot of good reasons to keep
Bill Payton alive, an awful lot of good reasons. And that’s
exactly what I think ‘K’ is talking about.” Id., at 92.
The trial court then gave the jury its final instructions:

“In determining the penalty to be imposed on the de-
fendant, you shall consider all of the evidence which has
been received during any part of the trial in this case,
except as you may be hereafter instructed. You shall
consider, take into account and be guided by the follow-
ing factors, [including] . . . (k), [which says] [alny other
circumstance which extenuates the gravity of the crime
even though not a legal excuse for the crime. . . .

“After having heard all of the evidence and after hav-
ing heard and considered the argument of counsel, you
shall consider, take into account and be guided by the
applicable factors of aggravating and mitigating circum-
stances upon which you have been instructed.

“If you conclude that the aggravating circumstances
outweigh the mitigating circumstances, you shall impose
a sentence of death.

“However, if you determine that the mitigating cir-
cumstances outweigh the aggravating circumstances,
you shall impose a sentence of confinement in the state
prison for life without the possibility of parole.” Id.,
at 94-96.

The jury returned a death verdict.

II1

The failure of the State to provide Payton with a process
for sentencing that respected his clearly established right to
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consideration of all mitigating evidence is plain at every step
of the jury’s instruction, starting with the trial court’s reli-
ance on the pattern jury charge adopted by the legislature.

A

It is undisputed that factor (k) was the instruction that
comes closest to addressing the jury’s obligation to consider
Payton’s evidence of postoffense conversion, and the prosecu-
tor’s remarks in the chambers colloquy both demonstrate the
inadequacy of factor (k) to explain that responsibility and
point to the seriousness of the trial court’s failure to give a
group of laypersons an intelligible statement of the control-
ling law. Factor (k) calls on the jury to consider evidence
going to the “gravity of the crime,” a notion commonly un-
derstood as the joint product of intent, act, and consequence:
intentionally shooting a police officer through the heart is
worse than knocking down a pedestrian by careless skate-
boarding. It is coherent with this understanding to say, as
the Court did in Boyde, that evaluating a defendant’s state
of mind at the time of the offense can include consideration
of his general character and the experiences that affected its
development, 494 U. S., at 381-382; as the Court explained,
when society sits in judgment, it does not ignore the early
hardships of those who turn out bad, id., at 382. But it
would be more than a stretch to say that the seriousness
of the crime itself is affected by a defendant’s subsequent
experience. A criminal’s subsequent religious conversion is
not a fact commonly accepted as affecting the gravity of the
crime, and even jurors who could overcome their skepticism
about the sincerity of the conversion claim would see it as
addressed not to the nature of the crime but to other issues
bearing on sentence: the moral argument for executing a de-
fendant who claims to have realized the awfulness of what he
had done, and the practical argument for protecting others in
the future by taking a life of one who claims to have been
transformed. See, e.g., Skipper v. South Carolina, 476
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U.S., at 4-5. I will assume that a jury instructed by a judge
to consider evidence of postoffense experience that extenu-
ates the gravity of the crime could have given effect to the
instruction, but without such an explanation it would have
been unnatural to think of evidence of later events as affect-
ing the seriousness of an earlier crime.

Indications of the way factor (k) was understood in Cali-
fornia at the time of Payton’s trial, in fact, point this way.
The prosecutor who spoke for the State at the trial repeat-
edly argued to judge and jury that a “circumstance which
extenuates or lessens the gravity of the crime, refers—seems
to refer to a fact in operation at the time of the offense.”
App. 70. The prosecutor held this view in good faith, ante,
at 146 (majority opinion), and, indeed, his view was shared
by the state judiciary; even before Boyde, the Supreme
Court of California had found factor (k) inadequate to re-
quire consideration of all types of mitigating evidence. In
1983, following our discussion in Eddings, that court directed
that factor (k) be adorned in future cases so as to inform the
jury that it may consider “any other ‘aspect of [the] defend-
ant’s character or record . . . that the defendant proffers as
a basis for a sentence less than death.”” People v. Easley,
34 Cal. 3d 858, 878, n. 10, 671 P. 2d 813, 826, n. 10 (alterations
in original). And, again before Boyde came down, the Leg-
islature of California amended factor (k) to instruct the jury
to consider “‘[alny other circumstance which extenuates the
gravity of the crime even though it is not a legal excuse
for the crime [and any sympathetic or other aspect of the
defendant’s character or record [that the defendant offers] as
a basis for a sentence less than death, whether or not related
to the offense for which he is on trial . .. ].”” 494 U.S,, at
374, n. 2 (quoting 1 Cal. Jury Instr.,, Crim., No. 8.85(k) (5th
ed. 1988); alterations in original). Without that amend-
ment, any claim that factor (k) called for consideration of a
defendant’s personal development in the wake of his crime
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was simply at odds with common attitudes and the English
language.
B

The next step in the process that failed to give the jury
an intelligible instruction to consider all mitigating evidence
consisted of the prosecutor’s repeated statements telling the
jury to ignore Payton’s conversion evidence because it was
not legally relevant:

“[Defense counsel] will tell you that somehow that be-
coming a newborn Christian, if in fact he really believed
that took place, makes it a less severe crime, but there
is no way that can happen when—under any other cir-
cumstance which extenuates or lessens the gravity of
the crime, refers—seems to refer to a fact in operation
at the time of the offense.

“What I am getting at, you have not heard during
the past few days any legal evidence mitigation. What
you've heard is just some jailhouse evidence to win your
sympathy, and that’s all. You have not heard any evi-
dence of mitigation in this trial.” App. 70.

Although the prosecutor’s argument rested on a perfectly
fair reading of the text of the pattern instruction, its effect,
in the absence of any further instruction, was to tell the jury
that it could not consider the conversion evidence as mitigat-
ing. Payton’s lawyer immediately objected. He expressed
his understanding that the trial judge had agreed that con-
sideration of the mitigating evidence was constitutionally re-
quired and meant to let respective counsel argue only about
its probative value, even though the judge himself had re-
fused to address this essential constitutional issue specifi-
cally in any particular instruction. One would reasonably
suppose that the trial judge would have realized that the
prosecutor’s argument put him on the spot, forcing him to
correct the misleading statement of law with an explicit in-
struction that the jury was free to treat the conversion evi-
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dence as mitigating, evaluating its weight as the jury saw fit.
It is, after all, elementary law, federal and state, that the
judge bears ultimate responsibility for instructing a lay jury
in the law. Carter v. Kentucky, 450 U.S. 288, 302-303
(1981); Bollenbach v. United States, 326 U. S. 607, 612-614
(1946); Quercia v. United States, 289 U. S. 466, 469 (1933);
Sparf v. United States, 156 U.S. 51, 102 (1895); People v.
Roberge, 29 Cal. 4th 979, 988, 62 P. 3d 97, 102 (2003); People
v. Beardslee, 53 Cal. 3d 68, 97, 806 P. 2d 1311, 1326 (1991).
But the trial judge did no such thing. Instead, he merely
told the jury that the prosecutor’s argument was not evi-
dence. This instruction cured nothing. The prosecutor’s
objectionable comment was not a statement about evidence
but a statement of law. Telling the jury that a statement of
law was not evidence did nothing to correct its functional
error in misstating the law.

It is true that the prosecutor argued that Payton’s post-
crime evidence was not only beyond the jury’s consideration
legally, but also insufficient to outweigh the aggravating cir-
cumstances. The prosecutor, however, minimized the sig-
nificance even of these brief observations by saying, “I don’t
really want to spend too much time on it because I don’t
think it’s really applicable and I don’t think it comes under
any of the eleven factors.” App. 73. Far from “explicitly
assum[ing]” that the jury’s consideration of the evidence was
proper, Boyde, 494 U. S.; at 385, the prosecutor’s comments,
interwoven with his clear statements on the scope of factor
(k), could not have left the listener with any doubt about the
prosecutor’s view of the legal relevance of the evidence.

Nothing could be further from the circumstances in Boyde.
There the prosecutor agreed that the character evidence was
properly subject to the jury’s consideration as mitigating,
even under the ambiguous terms of factor (k). Ibid. The
Boyde jury heard argument about the weight of the evi-
dence, but not a word denying its relevance. Ibid. Indeed,
the Boyde majority specifically distinguished the facts before
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it from the facts confronting us here, in disclaiming any sug-
gestion “that prosecutorial misrepresentations may never
have a decisive effect on the jury,” id., at 384; “arguments of
counsel, like the instructions of the court, must be judged in
the context in which they are made,” id., at 385. If the
Boyde majority thus anticipated a case like this one, with a
possibility of substantial prejudice arising from misrepresen-
tation of the law, the Court’s prescience is attributable to
the State’s position in the Boyde argument: the Supervising
Deputy Attorney General of California appearing for the
State in Boyde urged the Court to see that case in a light
favorable to the State, in contrast to Payton’s case, to which
counsel referred by name, as a case in which the prosecutor
had “misled the jurors.” Tr. of Oral Arg. in O. T. 1989,
No. 88-6613, p. 29. Boyde is thus no authority for giving the
State a pass here. The Court is faced with the prosecutor’s
conceded misstatement, ante, at 138 (majority opinion), mis-
leading to the jury, which obliged the trial court, however
“reluctant to strike out on its own” beyond the pattern in-
structions, to “do more than figuratively throw up its hands.”
People v. Beardslee, supra, at 97, 806 P. 2d, at 1326.

C

The final misstep that distinguishes this case from the au-
thority of Boyde is the judge’s charge, which must be under-
stood against the background of the mitigating testimonial
evidence that the jury did, after all, hear. At each stage of
Payton’s appeal and collateral challenge, the State has ar-
gued that it makes no sense to suggest the jury would have
disregarded substantive evidence with no other purpose than
mitigation, when ignoring it would have meant that Payton’s
mitigation witnesses were just putting on a pointless cha-
rade. An argument like this was one of the reasons for af-
firming the conviction in Boyde, supra, at 383, and both the
Supreme Court of California and the majority today rely on
a reprise of it to affirm here, People v. Payton, 3 Cal. 4th
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1050, 1072, 839 P. 2d 1035, 1049 (1992); ante, at 144 (majority
opinion). This is, however, an argument to be entertained
only with great caution in the best of circumstances, and
while Boyde’s circumstances were good, this is a very differ-
ent case from Boyde.

The need for caution is plain: the constitutional concern
with mitigating evidence is not satisfied by the mere ability
of a defendant to present it. The sentencing body must
have a genuine opportunity to consider it and give effect to
it. Penry v. Lynaugh, 492 U. S., at 320. As the Court said
in Boyde, “[plresentation of mitigating evidence alone . . .
does not guarantee that a jury will feel entitled to consider
that evidence.” 494 U.S., at 384. For this reason, the
Court has found Eighth Amendment violations in circum-
stances precluding the sentencing body from considering the
defendant’s mitigating evidence, even where the evidence
was extensive and where it accordingly might have been
thought unnatural for the sentencer to disregard it. See,
e. g., Penry v. Johnson, 532 U.S. 782, 788, 803-804 (2001);
Eddings v. Oklahoma, 455 U. S., at 107, 113-114.

What is equally plain is that Boyde is no authority for
thinking the combination of evidence, argument, and charge
passes muster here. Boyde’s mitigation evidence was ex-
tensive enough to take four days and produce over 400 pages
of transeript. It addressed character and hardship, subjects
recognized by the Court as commonly thought relevant to
sentencing, and ignoring it would thus have ignored a large
chunk of intuitively acceptable evidence. Payton’s evidence,
in contrast, required parts of two half days and gener-
ated only 50 pages, addressing a claim of dramatic self-
reformation that most people would treat with considerable
caution. While it would have been unnatural for the jury in
Boyde to feel barred from considering the character evidence
when no lawyer or judge had ever called it irrelevant, Pay-
ton’s jury had plenty of reason to feel itself precluded: the
prosecutor emphatically and repeatedly said that the evi-
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dence did not count as the kind of evidence that could exten-
uate the crime, and the trial judge allowed the prosecutor’s
statements to go uncorrected.

More significant even than those contrasts between Boyde
and the facts here is the difference between the two sets of
instructions from the trial judges. In Boyde, this Court
found it significant that “[t]he jury was instructed that it
‘shall consider all the evidence which has been received dur-
ing any part of the trial of this case.”” 494 U.S., at 383
(emphasis added by Boyde majority). Reasonable jurors
could therefore hardly “have felt constrained by the factor
(k) instruction to ignore all of the evidence presented by
[the] petitioner during the sentencing phase.” Id., at 383-
384 (emphasis again supplied by Boyde majority).

Here, however, the instruction was different, a variant
permitted by the legislature’s pattern charge. Here the in-
struction was not simply to consider all the evidence, but
rather, “you shall consider all of the evidence which has been
received during any part of the trial in this case, except as
you may be hereafter instructed.” App. 94. “Hereafter,”
of course, came the instruction to determine the penalty by
applying the 11 enumerated factors, including factor (k). As
to the factor (k) focus on the “gravity of the crime,” the
prosecutor repeatedly had said that evidence of posterime
conversion was irrelevant, and his mistaken and misleading
statements of law had never been corrected by the trial
judge.

The upshot was this. The jury was told by the judge that
some evidence could be excluded from its consideration.
The judge presumably had some reason to say this. The
only evidence that could reasonably have fallen within the
exception was the evidence the prosecutor had just said was
legally irrelevant, in a statement that was eminently plausi-
ble owing to the language of factor (k) and the subject matter
of the evidence. The jurors could naturally have made sense
of all they had heard by concluding they were required not
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to scrutinize and discount the conversion evidence if they
found it unpersuasive, but to skip the scrutiny altogether
and ignore the evidence as legally beside the point. This
case is nothing like Boyde.

But even if the case were closer to Boyde than it is, and
even if the course of Payton’s penalty trial were best viewed
the way the majority suggests, that would not satisfy
Boyde’s test. Boyde asks only whether there is a “reason-
able likelihood” that the jury understood an instruction as
foreclosing consideration of the defendant’s mitigating evi-
dence. 494 U. S., at 380. A defendant has no need to show
it is “more likely than not” that the jury misunderstood.
Ibid. Accordingly, even if the best explanation for the jury’s
verdict were the one the majority offers, that would not
resolve Payton’s claim. Identifying the “most likely” inter-
pretation of events at Payton’s trial, ante, at 147 (majority
opinion), falls short of negating the reasonably likely alterna-
tive that the jury believed it could not consider the story of
Payton’s posterime conversion.

The Court’s oft-repeated conclusion that the state court
did not unreasonably apply Boyde seems to rest on two as-
sumptions. The first is a loose understanding of Boyde as
holding that factor (k) “directs jurors to consider any other
circumstance that might lessen a defendant’s culpability,”
ante, at 147 (majority opinion). The second is that factor
(k) as so understood directs jurors to consider circumstances
that do not excuse a crime or lessen a defendant’s culpability
but nevertheless supply some different (even postcrime) rea-
son to forgo a sentence of death. But Boyde held only that
the factor (k) instruction tells jurors “to consider any other
circumstance that might excuse the crime, which certainly
includes a defendant’s background and character,” 494 U. S.,
at 382 (emphasis deleted). Boyde did not purport to hold
that factor (k) naturally called for consideration of posterime
changes of fundamental views. It is thus only by broaden-
ing Boyde to sanction a misreading of factor (k), a misreading



Cite as: 544 U. S. 133 (2005) 165

SOUTER, J., dissenting

that the prosecutor himself rejected in good faith, that the
Court can find a reasonable application of law in the state
court’s decision. The mistake will unfortunately reverber-
ate even beyond this case, for the majority further obscures
the necessarily inexact distinction between cases that are
merely wrong and cases with objectively unreasonable error.
Cf. Penry v. Johmson, 532 U. S. 782 (finding that a confusing
jury instruction created a reasonable likelihood the jury
would not feel free to consider mitigating evidence, and that
the state court’s contrary conclusion was “objectively unrea-
sonable,” even though the jury heard extensive mitigating
evidence submitted without objection as to relevance, even
though the judge took care to instruct the jury to consider
“‘any aspect of the defendant’s character and record or cir-
cumstances of the crime which you believe could make a
death sentence inappropriate,”” id., at 790, even though the
prosecutor never questioned the relevance of the evidence
when addressing the jury, and even though both counsel ar-
gued at length to the jury about the weight of the evidence).

IV

By the State’s admission in this case, the prosecutor’s ar-
gument was a “misstatement” of constitutional law. By the
State’s admission in Boyde, the prosecutor here “misled” the
jury. Despite objection by defense counsel, the trial judge
refused to correct the misstatement, which the prosecutor
proceeded to repeat. The judge’s subsequent charge to con-
sider all evidence was subject to a qualification that the jury
could reasonably have understood only as referring to the
mitigation evidence the prosecutor had branded as irrelevant
under a straightforward reading of the pattern instructions.

If a prosecutor had stood before a jury and denied that a
defendant was entitled to a presumption of innocence; if the
judge refused to correct him and failed to give any instruc-
tion on the presumption of innocence; if the judge’s instruc-
tions affirmatively suggested there might not be a presump-
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tion of innocence; would anyone doubt that there was a
reasonable possibility that the jury had been misled? There
is no more room here to doubt the reasonable possibility that
Payton’s jurors failed to consider the postoffense mitigation
evidence that the Constitution required them to consider.
In a case that contrasts with Boyde at every significant step,
the State Supreme Court’s affirmance of Payton’s conviction
can only be seen as an unreasonable misapplication of the
governing federal standard, not mere error. And since Pay-
ton’s death sentence is subject to this reasonable possibility
of constitutional error, since he may die as a consequence,
the effect of the instruction failure is surely substantial and
injurious, Brecht v. Abrahamson, 507 U. S. 619, 638 (1993),
beyond any possible excuse as harmless error.
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After petitioner, the girls’ basketball coach at a public high school, discov-
ered that his team was not receiving equal funding and equal access to
athletic equipment and facilities, he complained unsuccessfully to his
supervisors. He then received negative work evaluations and ulti-
mately was removed as the girls’ coach. He brought this suit alleging
that respondent school board (Board) had retaliated against him because
he had complained about sex discrimination in the high school’s athletic
program, and that such retaliation violated Title IX of the Education
Amendments of 1972, 20 U. S. C. §1681(a), which provides that “[n]o per-
son . . . shall, on the basis of sex, be . . . subjected to discrimination
under any education program . . . receiving Federal financial assistance.”
The District Court dismissed the complaint on the ground that Title
IX’s private cause of action does not include claims of retaliation, and
the Eleventh Circuit agreed and affirmed. The appeals court also con-
cluded that, under Alexander v. Sandoval, 532 U. S. 275, the Depart-
ment of Education’s Title IX regulation expressly prohibiting retaliation
does not create a private cause of action, and that, even if Title IX
prohibits retaliation, petitioner is not within the class of persons the
statute protects.

Held: Title IX’s private right of action encompasses claims of retaliation
against an individual because he has complained about sex discrimina-
tion. Pp. 173-184.

(2) When a funding recipient retaliates against a person because he
complains of sex discrimination, this constitutes intentional “discrimina-
tion” “on the basis of sex,” in violation of Title IX. This Court has held
that Title IX implies a private right of action to enforce its prohibition
on intentional sex diserimination, Cannon v. University of Chicago, 441
U.S. 677, 690-693, and that that right includes actions for monetary
damages by private persons, Franklin v. Gwinnett County Public
Schools, 503 U. S. 60, and encompasses intentional sex discrimination in
the form of a recipient’s deliberate indifference to sexual harassment of
a student by a teacher, Gebser v. Lago Vista Independent School Dist.,
524 U. 8. 274, 290-291, or by another student, Davis v. Monroe County
Bd. of Ed., 526 U. S. 629, 642. 1In all of these cases, the Court relied on
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Title IX’s broad language prohibiting a funding recipient from intention-
ally subjecting any person to “discrimination” “on the basis of sex.”
Retaliation is, by definition, an intentional act. It is a form of “discrimi-
nation” because the complainant is subjected to differential treatment.
Moreover, it is discrimination “on the basis of sex” because it is an inten-
tional response to the nature of the complaint: an allegation of sex dis-
crimination. The Eleventh Circuit’s conclusion that Title IX does not
prohibit retaliation because it is silent on the subject ignores the import
of this Court’s repeated holdings construing “discrimination” under
Title IX broadly to include conduct, such as sexual harassment, which
the statute does not expressly mention. The fact that Title VII of the
Civil Rights Act of 1964 expressly prohibits retaliation is of limited use
with respect to Title IX. Title VII is a vastly different statute, which
details the conduct that constitutes prohibited discrimination. Because
Congress did not list any specific discriminatory practices in Title IX,
its failure to mention one such practice says nothing about whether it
intended that practice to be covered. Moreover, Congress’ enactment
of Title IX just three years after Sullivan v. Little Hunting Park, Inc.,
396 U. S. 229—in which this Court interpreted 42 U. S. C. §1982’s gen-
eral prohibition of racial discrimination to include retaliation against a
white man for advocating the rights of blacks—provides a realistic basis
for presuming that Congress expected Title IX to be interpreted in
conformity with Sullivan. Pp. 173-177.

(b) The Board cannot rely on this Court’s holding in Sandoval, supra,
at 285, that, because Title VI of the Civil Rights Act of 1964 itself pro-
hibits only intentional discrimination, private parties could not obtain
redress for disparate-impact discrimination based on the Justice Depart-
ment’s Title VI regulations prohibiting federal funding recipients from
adopting policies with such an impact. Citing the Education Depart-
ment’s Title IX retaliation regulation, the Board contends that Jackson,
like the Sandoval petitioners, seeks an impermissible extension of the
statute when he argues that Title IX’s private right of action encom-
passes retaliation. This argument, however, entirely misses the point.
The Court does not here rely on the Education Department regulation
at all, because Title IX’s text itself contains the necessary prohibition:
Retaliation against a person who speaks out against sex discrimination
is intentional “discrimination” “on the basis of sex” within the statute’s
meaning. Pp. 177-178.

(c) Nor is the Court convinced by the Board’s argument that, even if
Title IX’s private right of action encompasses discrimination, Jackson
is not entitled to invoke it because he is an “indirect victiim]” of sex
discrimination. The statute is broadly worded; it does not require that
the victim of the retaliation also be the victim of the discrimination that
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is the subject of the original complaint. Where the retaliation occurs
because the complainant speaks out about sex discrimination, the stat-
ute’s “on the basis of sex” requirement is satisfied. The complainant is
himself a victim of discriminatory retaliation, regardless of whether he
was the subject of the original complaint. Cf. Sullivan, supra, at 237.
Congress enacted Title IX not only to prevent the use of federal dollars
to support discriminatory practices, but also “to provide individual citi-
zens effective protection against those practices.” Cannon, supra, at
704. This objective would be difficult to achieve if persons complaining
about sex discrimination did not have effective protection against retali-
ation. Pp. 179-181.

(d) Nor can the Board rely on the principle that, because Title IX was
enacted as an exercise of Congress’ Spending Clause powers, a private
damages action is available only if the federal funding recipient had
adequate notice that it could be held liable for the conduct at issue, see,
e. 9., Pennhurst State School and Hospital v. Halderman, 451 U.S. 1,
17.  Pennhurst does not preclude such an action where, as here, the
funding recipient engages in intentional acts that clearly violate Title
IX. See, e. g., Davis, supra, at 642. Moreover, the Board should have
been put on notice that it could be held liable for retaliation by the fact
that this Court’s cases since Cannon have consistently interpreted Title
IX’s private cause of action broadly to encompass diverse forms of inten-
tional sex discrimination; by Title IX itself, which expressly prohibits
intentional conduct that violates clear statutory terms, Davis, 526 U. S.,
at 642; by the regulations implementing Title IX, which clearly prohibit
retaliation and have been on the books for nearly 30 years; and by the
holdings of all of the Courts of Appeals that had considered the question
at the time of the conduct at issue that Title IX covers retaliation. The
Board could not have realistically supposed that, given this context, it
remained free to retaliate against those who reported sex discrimina-
tion. Cf. id., at 644. Pp. 181-184.

(e) To prevail on the merits, Jackson will have to prove that the Board
retaliated against him because he complained of sex discrimination. At
the present stage, the issue is not whether he will ultimately prevail, but
whether he is entitled to offer evidence to support his claims. P. 184.

309 F. 3d 1333, reversed and remanded.

(O’CONNOR, J., delivered the opinion of the Court, in which STEVENS,
SOUTER, GINSBURG, and BREYER, JJ., joined. THOMAS, J., filed a dissent-
ing opinion, in which REHNQUIST, C. J., and SCALIA and KENNEDY, JJ.,
joined, post, p. 184.
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JUSTICE O’CONNOR delivered the opinion of the Court.

Roderick Jackson, a teacher in the Birmingham, Alabama,
public schools, brought suit against the Birmingham Board
of Education (Board) alleging that the Board retaliated
against him because he had complained about sex discrimina-
tion in the high school’s athletic program. Jackson claimed
that the Board’s retaliation violated Title IX of the Educa-
tion Amendments of 1972, Pub. L. 92-318, 86 Stat. 373, as
amended, 20 U. S. C. §1681 et seq. The District Court dis-
missed Jackson’s complaint on the ground that Title IX does
not prohibit retaliation, and the Court of Appeals for the
Eleventh Circuit affirmed. 309 F. 3d 1333 (2002). We con-
sider here whether the private right of action implied by
Title IX encompasses claims of retaliation. We hold that it
does where the funding recipient retaliates against an indi-
vidual because he has complained about sex discrimination.

I

Because Jackson’s Title IX claim was dismissed under Fed-
eral Rule of Civil Procedure 12(b)(6) for failure to state a
claim upon which relief can be granted, “we must assume
the truth of the material facts as alleged in the complaint.”
Summit Health, Ltd. v. Pinhas, 500 U. S. 322, 325 (1991).

According to the complaint, Jackson has been an employee
of the Birmingham school district for over 10 years. In
1993, the Board hired Jackson to serve as a physical educa-
tion teacher and girls’ basketball coach. Jackson was trans-
ferred to Ensley High School in August 1999. At Ensley, he
discovered that the girls’ team was not receiving equal fund-
ing and equal access to athletic equipment and facilities.
The lack of adequate funding, equipment, and facilities made
it difficult for Jackson to do his job as the team’s coach.

In December 2000, Jackson began complaining to his
supervisors about the unequal treatment of the girls’ basket-
ball team, but to no avail. Jackson’s complaints went unan-
swered, and the school failed to remedy the situation. In-
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stead, Jackson began to receive negative work evaluations
and ultimately was removed as the girls’ coach in May 2001.
Jackson is still employed by the Board as a teacher, but he
no longer receives supplemental pay for coaching.

After the Board terminated Jackson’s coaching duties, he
filed suit in the United States District Court for the North-
ern District of Alabama. He alleged, among other things,
that the Board violated Title IX by retaliating against him
for protesting the discrimination against the girls’ basketball
team. Amended Complaint 2-3, App. 10-11. The Board
moved to dismiss on the ground that Title IX’s private cause
of action does not include claims of retaliation. The District
Court granted the motion to dismiss.

The Court of Appeals for the Eleventh Circuit affirmed.
309 F. 3d 1333 (2002). It assumed, for purposes of the ap-
peal, that the Board retaliated against Jackson for complain-
ing about Title IX violations. It then held that Jackson’s
suit failed to state a claim because Title IX does not provide
a private right of action for retaliation, reasoning that
“[nJothing in the text indicates any congressional concern
with retaliation that might be visited on those who complain
of Title IX violations.” Id., at 1344. Relying on our deci-
sion in Alexander v. Sandoval, 532 U.S. 275 (2001), the
Court of Appeals also concluded that a Department of Educa-
tion regulation expressly prohibiting retaliation does not
create a private cause of action for retaliation: “Because Con-
gress has not created a right through Title IX to redress
harms resulting from retaliation, [the regulation] may not be
read to create one either.” 309 F. 3d, at 1346. Finally, the
court held that, even if Title IX prohibits retaliation, Jackson
would not be entitled to relief because he is not within the
class of persons protected by the statute.

We granted certiorari, 542 U. S. 903 (2004), to resolve a
conflict in the Circuits over whether Title IX’s private right
of action encompasses claims of retaliation for complaints
about sex discrimination. Compare Lowrey v. Texas A & M
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Univ. System, 117 F. 3d 242, 252 (CA5 1997) (“[Tlitle IX af-
fords an implied cause of action for retaliation”); Preston v.
Virginia ex rel. New River Community College, 31 F. 3d 203,
206 (CA4 1994) (same), with the case below, supra.

II
A

Title IX prohibits sex discrimination by recipients of fed-
eral education funding. The statute provides that “[n]o per-
son in the United States shall, on the basis of sex, be
excluded from participation in, be denied the benefits of, or
be subjected to discrimination under any education program
or activity receiving Federal financial assistance.” 20
U.S.C. §1681(a). More than 25 years ago, in Cannon v.
University of Chicago, 441 U. S. 677, 690-693 (1979), we held
that Title IX implies a private right of action to enforce
its prohibition on intentional sex discrimination. In subse-
quent cases, we have defined the contours of that right of
action. In Franklin v. Gwinnett County Public Schools,
503 U. S. 60 (1992), we held that it authorizes private parties
to seek monetary damages for intentional violations of Title
IX. We have also held that the private right of action en-
compasses intentional sex discrimination in the form of a
recipient’s deliberate indifference to a teacher’s sexual har-
assment of a student, Gebser v. Lago Vista Independent
School Dist., 524 U. S. 274, 290-291 (1998), or to sexual har-
assment of a student by another student, Davis v. Monroe
County Bd. of Ed., 526 U. S. 629, 642 (1999).

In all of these cases, we relied on the text of Title IX,
which, subject to a list of narrow exceptions not at issue
here, broadly prohibits a funding recipient from subjecting
any person to “discrimination” “on the basis of sex.” 20
U.S.C. §1681. Retaliation against a person because that
person has complained of sex discrimination is another form
of intentional sex discrimination encompassed by Title IX’s
private cause of action. Retaliation is, by definition, an in-
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tentional act. It is a form of “discrimination” because the
complainant is being subjected to differential treatment.
See generally Olmstead v. L. C., 527 U. S. 581, 614 (1999)
(KENNEDY, J., concurring in judgment) (the “normal defini-
tion of discrimination” is “differential treatment”); see also
Newport News Shipbuilding & Dry Dock Co. v. EEOC, 462
U. S. 669, 682, n. 22 (1983) (discrimination means “less favor-
able” treatment). Moreover, retaliation is discrimination
“on the basis of sex” because it is an intentional response to
the nature of the complaint: an allegation of sex discrimina-
tion. We conclude that when a funding recipient retaliates
against a person because he complains of sex discrimination,
this constitutes intentional “discrimination” “on the basis of
sex,” in violation of Title IX.

The Court of Appeals’ conclusion that Title IX does not
prohibit retaliation because the “statute makes no mention
of retaliation,” 309 F. 3d, at 1344, ignores the import of our
repeated holdings construing “discrimination” under Title IX
broadly. Though the statute does not mention sexual har-
assment, we have held that sexual harassment is intentional
discrimination encompassed by Title IX’s private right of ac-
tion. Franklin, 503 U. S., at 74-75; see also id., at 75 (noting
that, under Meritor Savings Bank, FSB v. Vinson, 477 U. S.
57, 64 (1986), “ ‘when a supervisor sexually harasses a subor-
dinate because of the subordinate’s sex, that supervisor “dis-
criminate[s]” on the basis of sex,”” and holding that “the
same rule should apply when a teacher sexually harasses . . .
a student”). Thus, a recipient’s deliberate indifference to a
teacher’s sexual harassment of a student also “violate[s] Title
IX’s plain terms.” Dawvis, supra, at 643 (citing Gebser,
supra, at 290-291). Likewise, a recipient’s deliberate indif-
ference to sexual harassment of a student by another student
also squarely constitutes “discrimination” “on the basis of
sex.” Dawis, 526 U. S., at 643; see also id., at 650 (“Having
previously determined that ‘sexual harassment’ is ‘discrimi-
nation’ . . . under Title IX, we are constrained to conclude
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that student-on-student sexual harassment, if sufficiently
severe, can likewise rise to the level of discrimination action-
able under the statute”). “Discrimination” is a term that
covers a wide range of intentional unequal treatment; by
using such a broad term, Congress gave the statute a broad
reach. See North Haven Bd. of Ed. v. Bell, 456 U. S. 512,
521 (1982) (Courts “‘must accord’” Title IX “‘a sweep as
broad as its language’”).

Congress certainly could have mentioned retaliation in
Title IX expressly, as it did in §704 of Title VII of the Civil
Rights Act of 1964, 78 Stat. 257, as amended, 86 Stat. 109, 42
U.S. C. §2000e-3(a) (providing that it is an “unlawful em-
ployment practice” for an employer to retaliate against an
employee because he has “opposed any practice made an un-
lawful employment practice by [Title VII], or because he has
made a charge, testified, assisted, or participated in any
manner in an investigation, proceeding, or hearing under
[Title VII]”). Title VII, however, is a vastly different
statute from Title IX, see Gebser, 524 U.S., at 283-284,
286-287, and the comparison the Board urges us to draw is
therefore of limited use. Title IX’s cause of action is im-
plied, while Title VII’'s is express. See id., at 283-284.
Title IX is a broadly written general prohibition on discrimi-
nation, followed by specific, narrow exceptions to that broad
prohibition. See 20 U.S. C. §1681. By contrast, Title VII
spells out in greater detail the conduct that constitutes dis-
crimination in violation of that statute. See 42 U.S.C.
§§2000e-2 (giving examples of unlawful employment prac-
tices), 2000e-3 (prohibiting “[o]Jther unlawful employment
practices,” including (a) “[d]iscrimination” in the form of re-
taliation; and (b) the discriminatory practice of “[plrinting or
publication of notices or advertisements indicating prohib-
ited preference . .. ”). Because Congress did not list any
specific discriminatory practices when it wrote Title IX, its
failure to mention one such practice does not tell us anything
about whether it intended that practice to be covered.
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Title IX was enacted in 1972, three years after our deci-
sion in Sullivan v. Little Hunting Park, Inc., 396 U. S. 229
(1969). In Swullivan, we held that Rev. Stat. §1978, 42
U.S.C. §1982, which provides that “[a]ll citizens of the
United States shall have the same right . . . as is enjoyed by
white citizens . . . to inherit, purchase, lease, sell, hold, and
convey real and personal property,” protected a white man
who spoke out against discrimination toward one of his ten-
ants and who suffered retaliation as a result. Sullivan had
rented a house to a black man and assigned him a member-
ship share and use rights in a private park. The corporation
that owned the park would not approve the assignment to
the black lessee. Sullivan protested, and the corporation re-
taliated against him by expelling him and taking his shares.
Sullivan sued the corporation, and we upheld Sullivan’s cause
of action under 42 U.S.C. §1982 for “[retaliation] for the
advocacy of [the black person’s] cause.” 396 U.S., at 237.
Thus, in Sullivan we interpreted a general prohibition on
racial discrimination to cover retaliation against those who
advocate the rights of groups protected by that prohibition.!

Congress enacted Title IX just three years after Sullivan
was decided, and accordingly that decision provides a valu-
able context for understanding the statute. As we recog-
nized in Cannon, “it is not only appropriate but also realistic
to presume that Congress was thoroughly familiar with /Swul-
liwvan/ and that it expected its enactment [of Title IX] to be
interpreted in conformity with [it].” 441 U. S., at 699; see
also id., at 698, n. 22. Retaliation for Jackson’s advocacy of
the rights of the girls’ basketball team in this case is “dis-

1JUSTICE THOMAS contends that Sullivan merely decided that the white
owner had standing to assert the rights of the black lessee. Post, at 194
(dissenting opinion). But Sullivan’s holding was not so limited. It
plainly held that the white owner could maintain his own private cause of
action under § 1982 if he could show that he was “punished for trying to
vindicate the rights of minorities.” 396 U. S., at 237.
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crimination” “on the basis of sex,” just as retaliation for ad-
vocacy on behalf of a black lessee in Sullivan was discrimina-
tion on the basis of race.

B

The Board contends that our decision in Alexander v. San-
doval, 532 U. S. 275 (2001), compels a holding that Title IX’s
private right of action does not encompass retaliation. San-
doval involved an interpretation of Title VI of the Civil
Rights Act of 1964, 78 Stat. 252, as amended, 42 U. S. C.
§2000d et seq., which provides in §601 that no person shall,
“on the ground of race, color, or national origin, be excluded
from participation in, be denied the benefits of, or be sub-
jected to discrimination under any program or activity” cov-
ered by Title VI. 42 U. S. C. §2000d. Section 602 of Title
VI authorizes federal agencies to effectuate the provisions
in §601 by enacting regulations. Pursuant to that authority,
the Department of Justice promulgated regulations prohibit-
ing funding recipients from adopting policies that had “the
effect of subjecting individuals to discrimination because of
their race, color, or national origin.” 28 CFR §42.104(b)(2)
(1999). The Sandoval petitioners brought suit to enjoin an
English-only policy of the Alabama Department of Public
Safety on grounds that it disparately impacted non-English
speakers in violation of the regulations. Though we as-
sumed that the regulations themselves were valid, see 532
U.S., at 281, we rejected the contention that the private
right of action to enforce intentional violations of Title VI
encompassed suits to enforce the disparate-impact regula-
tions. We did so because “[i]Jt is clear . . . that the
disparate-impact regulations do not simply apply §601—
since they indeed forbid conduct that §601 permits—and
therefore clear that the private right of action to enforce
§601 does not include a private right to enforce these regula-
tions.” Id., at 285. See also Central Bank of Denver, N. A.
v. First Interstate Bank of Denver, N. A., 511 U. S. 164, 173
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(1994) (A “private plaintiff may not bring a [suit based on a
regulation] against a defendant for acts not prohibited by
the text of [the statute]”). Thus, Sandoval held that private
parties may not invoke Title VI regulations to obtain redress
for disparate-impact discrimination because Title VI itself
prohibits only intentional discrimination.

The Board cites a Department of Education regulation
prohibiting retaliation “against any individual for the pur-
pose of interfering with any right or privilege secured by
[Title I1X],” 34 CFR §100.7(e) (2004) (incorporated by refer-
ence by §106.71), and contends that Jackson, like the peti-
tioners in Sandoval, seeks an “impermissible extension of
the statute” when he argues that Title IX’s private right
of action encompasses retaliation. Brief for Respondent 45.
This argument, however, entirely misses the point. We do
not rely on regulations extending Title IX’s protection be-
yond its statutory limits; indeed, we do not rely on the De-
partment of Education’s regulation at all, because the statute
itself contains the necessary prohibition. As we explain
above, see supra, at 174-175, the text of Title IX prohibits a
funding recipient from retaliating against a person who
speaks out against sex discrimination, because such retalia-
tion is intentional “discrimination” “on the basis of sex.”
We reach this result based on the statute’s text. In step
with Sandoval, we hold that Title IX’s private right of action
encompasses suits for retaliation, because retaliation falls
within the statute’s prohibition of intentional discrimination
on the basis of sex.?

2We agree with JUSTICE THOMAS that plaintiffs may not assert claims
under Title IX for conduct not prohibited by that statute. Post, at 193
(dissenting opinion). See also Central Bank of Denver, N. A. v. First
Interstate Bank of Denver, N. A., 511 U. S. 164, 173 (1994) (“[Tlhe private
plaintiff may not bring a 10b-5 suit against a defendant for acts not pro-
hibited by the text of §10(b)”). But we part ways with regard to our
reading of the statute. We interpret Title IX’s text to clearly prohibit
retaliation for complaints about sex discrimination.
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Nor are we convinced by the Board’s argument that, even
if Title IX’s private right of action encompasses discrimina-
tion, Jackson is not entitled to invoke it because he is an
“indirect victilm]” of sex discrimination. Brief for Respond-
ent 33. The statute is broadly worded; it does not require
that the vietim of the retaliation must also be the victim of
the discrimination that is the subject of the original com-
plaint. If the statute provided instead that “no person shall
be subjected to discrimination on the basis of such individu-
al’s sex,” then we would agree with the Board. Cf. 42
U. S. C. §2000e-2(a)(1) (“It shall be an unlawful employment
practice for an employer . .. to discriminate against any indi-
vidual . . . because of such individual’s race, color, religion,
sex, or national origin” (emphasis added)). However, Title
IX contains no such limitation. Where the retaliation oc-
curs because the complainant speaks out about sex discrimi-
nation, the “on the basis of sex” requirement is satisfied.
The complainant is himself a victim of diseriminatory retalia-
tion, regardless of whether he was the subject of the original
complaint.? As we explain above, see supra, at 176-177, this
is consistent with Sullivan, which formed an important part

3JusTICE THOMAS contends that “extending the implied cause of action
under Title IX to claims of retaliation expands the class of people the
statute protects beyond the specified beneficiaries.” Post, at 194 (dissent-
ing opinion). But Title IX’s beneficiaries plainly include all those who are
subjected to “discrimination” “on the basis of sex.” 20 U.S. C. §1681(a).
Because, as we explain above, see supra, at 174-175, retaliation in re-
sponse to a complaint about sex discrimination is “discrimination” “on the
basis of sex,” the statute clearly protects those who suffer such retaliation.
The following hypothetical, offered by petitioner at oral argument, illus-
trates this point: If the male captain of the boys’ basketball team and the
female captain of the girls’ basketball team together approach the school
principal to complain about discrimination against the girls’ team, and the
principal retaliates by expelling them both from the honor society, then
both the female and the male captains have been “discriminated” against
“on the basis of sex.” Tr. of Oral Arg. 53-54.
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of the backdrop against which Congress enacted Title IX.
Sullivan made clear that retaliation claims extend to those
who oppose discrimination against others. See 396 U. S., at
237 (holding that a person may bring suit under 42 U. S. C.
§1982 if he can show that he was “punished for trying to
vindicate the rights of minorities”).

Congress enacted Title IX not only to prevent the use of
federal dollars to support discriminatory practices, but also
“to provide individual citizens effective protection against
those practices.” Cannon, 441 U. S., at 704. We agree with
the United States that this objective “would be difficult, if
not impossible, to achieve if persons who complain about sex
discrimination did not have effective protection against re-
taliation.” Brief for United States as Amicus Curiae 13.
If recipients were permitted to retaliate freely, individuals
who witness discrimination would be loath to report it, and
all manner of Title IX violations might go unremedied as
a result. See Sullivan, supra, at 237 (noting that without
protection against retaliation, the underlying discrimination
is perpetuated).

Reporting incidents of discrimination is integral to Title
IX enforcement and would be discouraged if retaliation
against those who report went unpunished. Indeed, if retal-
iation were not prohibited, Title IX’s enforcement scheme
would unravel. Recall that Congress intended Title IX’s
private right of action to encompass claims of a recipient’s
deliberate indifference to sexual harassment. See generally
Dawis, 526 U.S. 629. Accordingly, if a principal sexually
harasses a student, and a teacher complains to the school
board but the school board is indifferent, the board would
likely be liable for a Title IX violation. See generally
Gebser, 524 U. S. 274. But if Title IX’s private right of ac-
tion does not encompass retaliation claims, the teacher would
have no recourse if he were subsequently fired for speaking
out. Without protection from retaliation, individuals who
witness discrimination would likely not report it, indiffer-
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ence claims would be short circuited, and the underlying dis-
crimination would go unremedied.

Title IX’s enforcement scheme also depends on individual
reporting because individuals and agencies may not bring
suit under the statute unless the recipient has received “ac-
tual notice” of the discrimination. Id., at 288, 289-290 (hold-
ing that an appropriate official of the funding recipient must
have actual knowledge of discrimination and respond with
deliberate indifference before a private party may bring
suit); 20 U. S. C. §1682 (providing that a federal agency may
terminate funding only after it “has advised the appropriate
person or persons of the failure to comply with the require-
ment and has determined that compliance cannot be secured
by voluntary means”). If recipients were able to avoid such
notice by retaliating against all those who dare complain,
the statute’s enforcement scheme would be subverted. We
should not assume that Congress left such a gap in its
scheme.

Moreover, teachers and coaches such as Jackson are
often in the best position to vindicate the rights of their
students because they are better able to identify discrimina-
tion and bring it to the attention of administrators. Indeed,
sometimes adult employees are “‘the only effective adver-
sar[ies]’” of discrimination in schools. See Sullivan, supra,
at 237 (“[A] white owner is at times ‘the only effective adver-
sary’ of the unlawful restrictive covenant” (citing Barrows v.
Jackson, 346 U. S. 249, 259 (1953))).

D

The Board is correct in pointing out that, because Title IX
was enacted as an exercise of Congress’ powers under the
Spending Clause, see, e.g., Davis, supra, at 640; Gebser,
supra, at 287; Franklin, 503 U. S., at 74-75, and n. 8, “private
damages actions are available only where recipients of fed-
eral funding had adequate notice that they could be liable for
the conduct at issue,” Davis, supra, at 640. When Congress
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enacts legislation under its spending power, that legislation
is “in the nature of a contract: in return for federal funds, the
States agree to comply with federally imposed conditions.”
Pennhurst State School and Hospital v. Halderman, 451
U.S. 1, 17 (1981). As we have recognized, “[t]here can . . .
be no knowing acceptance [of the terms of the contract] if a
State is unaware of the conditions [imposed by the legislation
on its receipt of funds].” Ibid.

The Board insists that we should not interpret Title IX to
prohibit retaliation because it was not on notice that it could
be held liable for retaliating against those who complain of
Title IX violations. We disagree. Funding recipients have
been on notice that they could be subjected to private suits
for intentional sex discrimination under Title IX since 1979,
when we decided Cannon. Pennhurst does not preclude
private suits for intentional acts that clearly violate Title IX.
Davis, supra, at 642.

Indeed, in Dawis, we held that Pennhurst did not pose an
obstacle to private suits for damages in cases of a recipient’s
deliberate indifference to one student’s sexual harassment of
another, because the deliberate indifference constituted in-
tentional discrimination on the basis of sex. Dawis, supra,
at 650. See also Franklin, supra, at 75 (“Congress surely
did not intend for federal moneys to be expended to support
the intentional actions it sought by statute to proscribe”).
Similarly, we held in Gebser that a recipient of federal fund-
ing could be held liable for damages under Title IX for delib-
erate indifference to a teacher’s harassment of a student.
524 U. S., at 287-288. In Gebser, as in Davis, we acknowl-
edged that federal funding recipients must have notice that
they will be held liable for damages. See Dawvis, supra, at
642; Gebser, supra, at 287. But we emphasized that “this
limitation on private damages actions is not a bar to liability
where a funding recipient intentionally violates the statute.”
Davis, supra, at 642 (citing Franklin, 503 U. S., at 74-75).
See also ibid. (“[TThe [Pennhurst] notice problem does not
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arise in a case such as this, in which intentional discrimina-
tion is alleged”); Bennett v. Kentucky Dept. of Ed., 470 U. S.
656, 665—-666 (1985) (holding that there was sufficient no-
tice under Pennhurst where a statute made clear that some
conditions were placed on the receipt of federal funds, and
stating that Congress need not “specifically identif[y] and
proscrib[e]” each condition in the legislation). Simply put,
“Pennhurst does not bar a private damages action under
Title IX where the funding recipient engages in intentional
conduct that violates the clear terms of the statute.” Davis,
supra, at 642.

Thus, the Board should have been put on notice by the fact
that our cases since Cannon, such as Gebser and Davis, have
consistently interpreted Title IX’s private cause of action
broadly to encompass diverse forms of intentional sex dis-
crimination. Indeed, retaliation presents an even easier
case than deliberate indifference. It is easily attributable
to the funding recipient, and it is always—by definition—
intentional. We therefore conclude that retaliation against
individuals because they complain of sex discrimination is
“intentional conduct that violates the clear terms of the stat-
ute,” Dawvis, 526 U. S., at 642, and that Title IX itself there-
fore supplied sufficient notice to the Board that it could not
retaliate against Jackson after he complained of discrimina-
tion against the girls’ basketball team.

The regulations implementing Title IX clearly prohibit re-
taliation and have been on the books for nearly 30 years.
Cf, e.g, id., at 643 (holding that Title IX’s regulatory
scheme “has long provided funding recipients with notice
that they may be liable for their failure to respond to the
discriminatory acts of certain nonagents”). More impor-
tantly, the Courts of Appeals that had considered the ques-
tion at the time of the conduct at issue in this case all had
already interpreted Title IX to cover retaliation. See, e. g.,
Lowrey, 117 F. 3d, at 252; Preston, 31 F. 3d, at 206. The
Board could not have realistically supposed that, given this
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context, it remained free to retaliate against those who re-
ported sex discrimination. Cf. Davis, supra, at 644 (stating
that the common law of torts “has put schools on notice that
they may be held responsible under state law for their failure
to protect students from the tortious acts of third parties”).
A reasonable school board would realize that institutions
covered by Title IX cannot cover up violations of that law
by means of discriminatory retaliation.

To prevail on the merits, Jackson will have to prove that
the Board retaliated against him because he complained of
sex discrimination. The amended complaint alleges that the
Board retaliated against Jackson for complaining to his su-
pervisor, Ms. Evelyn Baugh, about sex discrimination at Ens-
ley High School. At this stage of the proceedings, “[t]he
issue is not whether a plaintiff will ultimately prevail but
whether the claimant is entitled to offer evidence to support
the claims.” Scheuer v. Rhodes, 416 U. S. 232, 236 (1974).
Accordingly, the judgment of the Court of Appeals for the
Eleventh Circuit is reversed, and the case is remanded for
further proceedings consistent with this opinion.

It is so ordered.

JUSTICE THOMAS, with whom THE CHIEF JUSTICE,
JUSTICE SCALIA, and JUSTICE KENNEDY join, dissenting.

The Court holds that the private right of action under
Title IX of the Education Amendments of 1972, for sex dis-
crimination that it implied in Cannon v. University of Chi-
cago, 441 U. S. 677 (1979), extends to claims of retaliation.
Its holding is contrary to the plain terms of Title IX, because
retaliatory conduct is not discrimination on the basis of sex.
Moreover, we require Congress to speak unambiguously in
imposing conditions on funding recipients through its spend-
ing power. And, in cases in which a party asserts that a
cause of action should be implied, we require that the statute
itself evince a plain intent to provide such a cause of action.
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Section 901 of Title IX meets none of these requirements.
I therefore respectfully dissent.

I

Title IX provides education funding to States, subject to
§901’s condition that “[nJo person in the United States shall,
on the basis of sex, be excluded from participation in, be
denied the benefits of, or be subjected to discrimination
under any education program or activity receiving Federal
financial assistance.” 20 U.S.C. §1681(a). Section 901
does not refer to retaliation. Consequently, the statute pro-
hibits such conduct only if it falls within §901’s prohibition
against discrimination “on the basis of sex.” It does not.

A claim of retaliation is not a claim of discrimination on the
basis of sex. In the context of §901, the natural meaning of
the phrase “on the basis of sex” is on the basis of the plain-
tiff’s sex, not the sex of some other person. See Leocal v.
Ashceroft, 543 U. S. 1, 9 (2004) (“When interpreting a statute,
we must give words their ordinary or natural meaning” (in-
ternal quotation marks omitted)). For example, suppose a
sexist air traffic controller withheld landing permission for a
plane because the pilot was a woman. While the sex dis-
crimination against the female pilot no doubt adversely im-
pacted male passengers aboard that plane, one would never
say that they were discriminated against “on the basis of
sex” by the controller’s action.

Congress’ usage of the phrase “on the basis of sex” con-
firms this commonsense conclusion. Even within Title VII
of the Civil Rights Act of 1964 itself, Congress used the
phrase “on the basis of sex” as a shorthand for discrimination
“on the basis of such individual’s sex.” Specifically, in ensur-
ing that Title VII reached discrimination because of preg-
nancy, Congress provided that “[t]he terms ‘because of sex’
or ‘on the basis of sex’ include, but are not limited to, because
of or on the basis of pregnancy, childbirth or related medi-
cal conditions.” 42 U.S.C. §2000e(k); cf. California Fed.
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Sav. & Loan Assn. v. Guerra, 479 U. S. 272, 277 (1987) (de-
scribing how Congress amended Title VII to specify that sex
discrimination included discrimination on the basis of preg-
nancy). The reference to “on the basis of sex” in this provi-
sion must refer to Title VII’s prohibition on discrimination
“because of such individual’s . . . sex,” suggesting that Con-
gress used the phrases interchangeably. §2000e-2(a)(1).
After all, Title VII’s general prohibition against discrimina-
tory employer practices does not use “[t]he terms ‘because
of sex’ or ‘on the basis of sex.”” It uses only the phrase
“because of such individual’s . . . sex.” Ibid.

This Court has also consistently used the phrase “on the
basis of sex” as a shorthand for on the basis of the claimant’s
sex. See, e.g., United States v. Burke, 504 U. S. 229, 239
(1992); Meritor Savings Bank, FSB v. Vinson, 477 U. S. 57,
64 (1986). Thus, for a disparate-treatment claim to be a
claim of discrimination on the basis of sex, the claimant’s sex
must have “actually played a role in [the decisionmaking]
process and had a determinative influence on the outcome,”
Hazen Paper Co. v. Biggins, 507 U. S. 604, 610 (1993). Cf.
Teamsters v. United States, 431 U. S. 324, 335, n. 15 (1977)
(“‘Disparate treatment’ . . . is the most easily understood
type of discrimination. The employer simply treats some
people less favorably than others because of their race, color,
religion, sex, or [other protected trait]”).

Jackson’s assertion that the Birmingham Board of Educa-
tion (Board) retaliated against him fails to allege sex disecrim-
ination in this sense. Jackson does not claim that his own
sex played any role, let alone a decisive or predominant one,
in the decision to relieve him of his position. Instead, he
avers that he complained to his supervisor about sex discrim-
ination against the girls’ basketball team and that, sometime
subsequent to his complaints, he lost his coaching position.
App. 10-11. At best, then, he alleges discrimination “on the
basis of sex” founded on the attenuated connection between
the supposed adverse treatment and the sex of others. Be-
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cause Jackson’s claim for retaliation is not a claim that his
sex played a role in his adverse treatment, the statute’s plain
terms do not encompass it.

Jackson’s lawsuit therefore differs fundamentally from
other examples of sex discrimination, like sexual harassment.
Ante, at 174-175. A victim of sexual harassment suffers
discrimination because of her own sex, not someone else’s.
Cases in which this Court has held that § 901 reaches claims
of vicarious liability for sexual harassment are therefore in-
apposite here. See, e.g., Davis v. Monroe County Bd. of
Ed., 526 U. S. 629, 641-649 (1999); Gebser v. Lago Vista Inde-
pendent School Dist., 524 U. S. 274, 277 (1998); Franklin v.
Gwinnett County Public Schools, 503 U. S. 60, 75 (1992). In
fact, virtually every case in which this Court has addressed
Title IX concerned a claimant who sought to recover for dis-
crimination because of her own sex. Dawvis, supra, at 633—
635; National Collegiate Athletic Assn. v. Smith, 525 U. S.
459, 462 (1999); Gebser, supra, at 277-279; Franklin, supra,
at 63-64; Mississippt Univ. for Women v. Hogan, 458 U. S.
718, 721 (1982); North Haven Bd. of Ed. v. Bell, 456 U. S. 512,
517-518 (1982); Cannon, 441 U. S., at 680. Again, Jackson
makes no such claim.

Moreover, Jackson’s retaliation claim lacks the connection
to actual sex discrimination that the statute requires. Jack-
son claims that he suffered reprisal because he complained
about sex discrimination, not that the sex discrimination un-
derlying his complaint occurred. This feature of Jackson’s
complaint is not surprising, since a retaliation claimant need
not prove that the complained-of sex discrimination hap-
pened. Although this Court has never addressed the ques-
tion, no Court of Appeals requires a complainant to show
more than that he had a reasonable, good-faith belief that
discrimination occurred to prevail on a retaliation claim.!

1See, e. 9., Higgins v. New Balance Athletic Shoe, Inc., 194 F. 3d 252,
262 (CA1 1999); Gregory v. Daly, 243 F. 3d 687, 701 (CA2 2001); Aman
v. Cort Furniture Rental Corp., 85 F. 3d 1074, 1085 (CA3 1996); Byers
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Retaliation therefore cannot be said to be discrimination on
the basis of anyone’s sex, because a retaliation claim may
succeed where no sex discrimination ever took place.

The majority ignores these fundamental characteristics of
retaliation claims. Its sole justification for holding that
Jackson has suffered sex discrimination is its statement that
“retaliation is discrimination ‘on the basis of sex’ because it
is an intentional response to the nature of the complaint: an
allegation of sex discrimination.” Amnte, at 174.2 But the
sex-based topic of the complaint cannot overcome the fact
that the retaliation is not based on anyone’s sex, much less
the complainer’s sex. For example, if a coach complains to
school officials about the dismantling of the men’s swimming
team, which he honestly and reasonably, but incorrectly, be-
lieves is occurring because of the sex of the team, and he is
fired, he may prevail. Yet, he would not have been discrimi-

v. Dallas Morning News, Inc., 209 F. 3d 419, 428 (CA5 2000); Johnson v.
University of Cincinnati, 215 F. 3d 561, 579-580 (CA6 2000); Talanda v.
KFC Nat. Management Co., 140 F. 3d 1090, 1096 (CA7 1998); EEOC v.
HBE Corp., 135 F. 3d 543, 554 (CA8 1998); Moore v. California Inst. of
Technology Jet Propulsion Lab., 275 F. 3d 838, 845, n. 1 (CA9 2002); Crum-
packer v. Kansas Dept. of Human Resources, 338 F. 3d 1163, 1171 (CA10
2003); Meeks v. Computer Assoc. Int’l, 15 F. 3d 1013, 1021 (CA11 1994);
Parker v. Baltimore & Ohio R. Co., 652 F. 2d 1012, 1019-1020 (CADC
1981); cf. Clark County School Dist. v. Breeden, 532 U. S. 268, 271-272
(2001) (per curiam) (where no reasonable person could have believed that
the incident constituted sex harassment violating Title VII, employee
could not prevail on her retaliation claim).

2Tellingly, the Court does not adopt the rationale offered by petitioner
at oral argument. According to petitioner, “[bJut for the discrimination
on the basis of sex, he would not have complained, and . . . had he not
made a complaint about sex discrimination, he would [not] have lost his
[coaching] position.” Tr. of Oral Arg. 8. This “but for” chain exposes
the faulty premise in the position that retaliation is on the basis of sex.
The first and necessary step in this chain of causation is that “discrimina-
tion on the basis of sex” occurred. Yet, retaliation claims require proving
no such thing. Thus, the “but for” link articulated by counsel between
“discrimination on the basis of sex” and the adverse employment action
does not exist.
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nated against on the basis of his sex, for his own sex played
no role, and the men’s swimming team over which he ex-
pressed concern also suffered no discrimination on the basis
of sex. In short, no discrimination on the basis of sex has
occurred.

At bottom, and petitioner as much as concedes, retaliation
is a claim that aids in enforcing another separate and distinct
right. Brief for Petitioner 13 (noting the relationship retali-
ation bears to “primary discrimination”). In other contexts,
this Court has recognized that protection from retaliation is
separate from direct protection of the primary right and
serves as a prophylactic measure to guard the primary right.
See Crawford-El v. Britton, 523 U. S. 574, 588, n. 10 (1998)
(“The reason why such retaliation offends the Constitution
is that it threatens to inhibit [the] exercise of the protected
right”).? As we explained with regard to Title VII’s retalia-
tion prohibition, “a primary purpose of antiretaliation provi-
sions” is “[mlaintaining unfettered access to statutory reme-
dial mechanisms.” Robinson v. Shell Oil Co., 519 U. S. 337,
346 (1997). To describe retaliation as diserimination on the
basis of sex is to conflate the enforcement mechanism with
the right itself, something for which the statute’s text pro-
vides no warrant.

Moreover, that the text of Title IX does not mention re-
taliation is significant. By contrast to Title IX, Congress
enacted a separate provision in Title VII to address retalia-
tion, in addition to its general prohibition on discrimination.
§2000e-3(a). Congress’ failure to include similar text in
Title IX shows that it did not authorize private retaliation
actions. This difference cannot be dismissed, as the major-

3See also Great American Fed. Sav. & Loan Assn. v. Novotny, 442 U. S.
366, 387 (1979) (White, J., dissenting) (“Clearly, respondent’s right under
§704(a)—to be free from retaliation for efforts to aid others asserting Title
VII rights—is distinet from the Title VII right implicated in [this] claim
under § 1985(3), which is the right of women employees not to be discrimi-
nated against on the basis of their sex”).
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ity suggests, on the ground that Title VII is a more specific
statute in which Congress proscribed particular practices, as
opposed to the general prohibition here. Ante, at 175. The
fact that Congress created those specific prohibitions in Title
VII is evidence that it intended to preclude courts from im-
plying similar specific prohibitions in Title IX.

Even apart from Title VII, Congress expressly prohibited
retaliation in other discrimination statutes. See, e.g., 42
U. S. C. §12203(a) (Americans with Disabilities Act of 1990);
29 U.S. C. §623(d) (Age Discrimination in Employment Act
of 1967). If a prohibition on “discrimination” plainly encom-
passes retaliation, the explicit reference to it in these stat-
utes, as well as in Title VII, would be superfluous—a result
we eschew in statutory interpretation. The better explana-
tion is that when Congress intends to include a prohibition
against retaliation in a statute, it does so. See Central
Bank of Denver, N. A. v. First Interstate Bank of Denver,
N. A, 511 U.S. 164, 176-177 (1994). Its failure to do so in
§901 is therefore telling.

II

The Court’s holding is also inconsistent with two lines of
this Court’s precedent: Our rule that Congress must speak
with a clear voice when it imposes liability on the States
through its spending power and our refusal to imply a cause
of action when Congress’ intent to create a right or a remedy

is not evident.
A

As the majority acknowledges, Congress enacted Title IX
pursuant to its spending power. Ante, at 181 (citing Davis,
526 U.S., at 640; Gebser, 524 U. S., at 287; Franklin, 503
U. S, at 74-75, and n. 8); U. S. Const., Art. 1, §8, cl. 1. This
Court has repeatedly held that the obligations Congress im-
poses on States in spending power legislation must be clear.
Such legislation is “in the nature of a contract” and funding
recipients’ acceptance of the terms of that contract must be
“voluntar[y] and knowin[gl.” Pennhurst State School and
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Hospital v. Halderman, 451 U.S. 1, 17 (1981); see also
Barnes v. Gorman, 536 U. S. 181, 186 (2002). For their ac-
ceptance to be voluntary and knowing, funding recipients
must “have notice of their potential liability.” Dawvis, 526
U.S., at 641. Thus, “[i]n interpreting language in spending
legislation, we . . . ‘insis[t] that Congress speak with a clear
voice,”” id., at 640 (quoting Pennhurst, 451 U. S., at 17), and a
condition must be imposed “unambiguously,” ibid.; Gonzaga
Univ. v. Doe, 536 U. S. 273, 280 (2002); Barnes, supra, at 186.

The Court’s holding casts aside this principle. As I have
explained, supra, at 185-190, the statute’s plain terms do not
authorize claims of retaliation. The same analysis shows
that, at the least, the statute does not clearly authorize retal-
iation claims. The majority points out that the statute does
not say: “‘[NJo person shall be subjected to discrimination
on the basis of such individual’s sex.”” Ante, at 179 (em-
phasis in original). But this reasoning puts the analysis
backwards. The question is not whether Congress clearly
excluded retaliation claims under Title IX, but whether it
clearly included them. The majority’s statement at best
points to ambiguity in the statute; yet ambiguity is resolved
in favor of the States, which must be aware when they ac-
cept federal funds of the obligations they thereby agree to
assume.

The majority asserts that “the Board should have been
put on notice by the fact that our cases since Cannon, such
as Gebser and Davis, have consistently interpreted Title IX’s
private cause of action broadly to encompass diverse forms
of intentional sex discrimination.” Amnte, at 183. Gebser
and Davis did not hold or imply that Title IX prohibited
“diverse forms of intentional sex discrimination”; they held
that schools could be held vicariously liable for sexual har-
assment committed by students or teachers. See Gebser,
supra, at 277; Davis, supra, at 633. There was no question
that the sexual harassment in those cases was sex discrimi-
nation. See Meritor Savings, 477 U.S., at 64 (“Without
question, when a supervisor sexually harasses a subordinate
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because of the subordinate’s sex, that supervisor ‘discrimi-
nate[s]’ on the basis of sex”). These cases hardly gave notice
to the Board here that retaliation liability loomed.

More important, the Court’s rationale untethers notice
from the statute. The Board, and other Title IX recipients,
must now assume that if conduct can be linked to sex
discrimination—no matter how attenuated that link—this
Court will impose liability under Title IX. That there is a
regulation proscribing retaliation in Title IX administrative
enforcement proceedings is no answer, ante, at 183, for it
says nothing about whether retaliation is discrimination on
the basis of sex, much less whether there is a private cause
of action for such conduct. Rather than requiring clarity
from Congress, the majority requires clairvoyance from
funding recipients.

B

Even apart from the clarity we consistently require of obli-
gations imposed by spending power legislation, extending
the cause of action implied in Cannon to Jackson’s claim con-
tradicts the standard we have set for implying causes of ac-
tion to enforce federal statutes. Whether a statute supplies
a cause of action is a matter of statutory interpretation.
See Touche Ross & Co. v. Redington, 442 U.S. 560, 568
(1979). We must examine whether the statute creates a
right. That right “must be phrased in terms of the per-
son benefited.” Gomnzaga, supra, at 284 (internal quotation
marks omitted); see also Virginia Bankshares, Inc. v. Sand-
berg, 501 U. S. 1083, 1102, 1103 (1991). And our inquiry is
not merely whether the statute benefits some class of people,
but whether that class includes the plaintiff in the case be-
fore us. Our role, then, is not “‘to provide such remedies as
are necessary to make effective the congressional purpose’
expressed by a statute,” but to examine the text of what
Congress enacted into law. Alexander v. Sandoval, 532
U. S. 275, 287 (2001) (quoting J. I. Case Co. v. Borak, 377 U. S.
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426, 433 (1964)); Virginia Bankshares, supra, at 1102; Touche
Ross & Co., supra, at 578. If the statute evinces no intent
to create a right for the plaintiff in the case before us, we
should not imply a cause of action.

This Court has held that these principles apply equally
when the Court has previously found that the statute in
question provides an implied right of action and a party at-
tempts to expand the class of persons or the conduct to which
the recognized action applies. Virginia Bankshares, supra,
at 1102. More specifically, this Court has rejected the cre-
ation of implied causes of action for ancillary claims like re-
taliation. In Central Bank, we concluded that § 10(b) of the
Securities Exchange Act of 1934, 48 Stat. 891, as amended,
15 U.S. C. §78j, provided no civil action against those who
aid and abet individuals engaging in manipulative or decep-
tive practices, though the respondents urged that such a
claim was necessary to fulfill the statute’s protection against
deceit in the securities marketplace. 511 U.S., at 177, 188.
We declined to do so even though this Court had implied a
cause of action for §10(b). See Borak, supra. In our view,
while the statute’s language potentially reached the conduct
of some aiders and abettors, the full scope of liability for
aiding and abetting would have extended liability beyond the
conduct prohibited by the statute. Central Bank, 511 U. S,
at 176. We surveyed other statutes and found that “Con-
gress knew how to impose aiding and abetting liability when
it chose to do so.” Id., at 176-177. Our view that the stat-
ute did not reach aiding and abetting was also confirmed by
the fact that an “element critical for recovery” in actions
against those engaging in fraudulent and manipulative acts
was not required in proving that someone had aided and
abetted such persons. Id., at 180.

The same reasons militate equally against extending the
implied cause of action under Title IX to retaliation claims.
As in Central Bank, imposing retaliation liability expands
the statute beyond discrimination “on the basis of sex” to
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instances in which no discrimination on the basis of sex has
occurred. Again, §901 protects individuals only from dis-
crimination on the basis of their own sex. Supra, at 185-
187. Thus, extending the implied cause of action under Title
IX to claims of retaliation expands the class of people the
statute protects beyond the specified beneficiaries. As with
the absence of aiding and abetting from the statute at issue
in Central Bank, I find it instructive that § 901 does not ex-
pressly prohibit retaliation, while other disecrimination stat-
utes do so explicitly. And like the aiding and abetting liabil-
ity in Central Bank, prevailing on a claim of retaliation lacks
elements necessary to prevailing on a claim of diserimination
on the basis of sex, for no sex discrimination need have
occurred.

The majority’s reliance on Sullivan v. Little Hunting
Park, Inc., 396 U. S. 229 (1969), is wholly misplaced. Amnte,
at 176-177. Rather than holding that a general prohibition
against discrimination permitted a claim of retaliation, Sulli-
van held that a white lessor had standing to assert the right
of a black lessee to be free from racial discrimination pursu-
ant to Rev. Stat. §1978, 42 U. S. C. §1982. 396 U. S., at 237
(“[T]here can be no question but that Sullivan has standing
to maintain this action” (citing Barrows v. Jackson, 346 U. S.
249 (1953), a standing case)). To make out his third-party
claim on behalf of the black lessee, the white lessor would
necessarily be required to demonstrate that the defendant
had discriminated against the black lessee on the basis of
race. Jackson, by contrast, need not show that the sex dis-
crimination forming the basis of his complaints actually oc-
curred. Thus, by recognizing Jackson’s claim, the majority
creates an entirely new cause of action for a secondary rights
holder, beyond the claim of the original rights holder, and

4Title 42 U. S. C. §1982 provides: “All citizens of the United States shall
have the same right, in every State and Territory, as is enjoyed by white
citizens thereof to inherit, purchase, lease, sell, hold, and convey real and
personal property.”
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well beyond Sullivan. In any event, Sullivan involved
§1982, a statute enacted pursuant to Congress’ Thirteenth
Amendment enforcement power, Jones v. Alfred H. Mayer
Co., 392 U. S. 409, 437-438 (1968), not its spending power.
Sullivan therefore says nothing about whether Title IX
clearly conditions States’ receipt of federal funds on retalia-
tion liability.
II1

The Court establishes a prophylactic enforcement mecha-
nism designed to encourage whistle-blowing about sex dis-
crimination. The language of Title IX does not support this
holding. The majority also offers nothing to demonstrate
that its prophylactic rule is necessary to effectuate the stat-
utory scheme. Nothing prevents students—or their par-
ents—from complaining about inequality in facilities or
treatment. See, e.g., Franklin, 503 U.S., at 63 (student
brought suit); Davis, 526 U. S., at 633 (suit brought by mi-
nor’s parent). Under the majority’s reasoning, courts may
expand liability as they, rather than Congress, see fit. This
is no idle worry. The next step is to say that someone
closely associated with the complainer, who claims he suf-
fered retaliation for those complaints, likewise has a retalia-
tion claim under Title IX. See 2 Equal Employment Oppor-
tunity Commission, Compliance Manual § 8-II, p. 8-10 (1998)
(“[T]t would be unlawful for a respondent to retaliate against
an employee because his or her spouse, who is also an em-
ployee, filed an EEOC charge”).

By crafting its own additional enforcement mechanism, the
majority returns this Court to the days in which it created
remedies out of whole cloth to effectuate its vision of con-
gressional purpose. In doing so, the majority substitutes its
policy judgments for the bargains struck by Congress, as
reflected in the statute’s text. The question before us is
only whether Title IX prohibits retaliation, not whether pro-
hibiting it is good policy. Central Bank, supra, at 177. For
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the reasons addressed above, I would hold that §901 does
not encompass private actions for retaliation. I respect-
fully dissent.
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Respondent Oneida Indian Nation of New York (OIN or Tribe) is a direct
descendant of the Oneida Indian Nation (Oneida Nation), whose aborigi-
nal homeland, at the Nation’s birth, comprised some six million acres in
what is now central New York State. See, e. g., Oneida Indian Nation
of N.Y. v. County of Oneida, 414 U. S. 661, 664 (Oneida I). In 1788,
the State and the Oneida Nation entered into a treaty whereby the
Oneidas ceded all their lands to the State, but retained a reservation of
about 300,000 acres for their own use. See County of Oneida v. Oneida
Indian Nation of N. Y., 470 U. S. 226, 231 (Oneida II). The Federal
Government initially pursued a policy protective of the New York Indi-
ans. In 1790, Congress passed the first Indian Trade and Intercourse
Act (Nonintercourse Act), barring sales of tribal land without the Gov-
ernment’s acquiescence. And in the 1794 Treaty of Canandaigua, the
United States “acknowledge[d]” the Oneidas’ 300,000-acre reservation
and guaranteed their “free use and enjoyment” of the reserved territory.
Act of Nov. 11, 1794, 7 Stat. 44, 45, Art. III. Nevertheless, New York
continued to purchase reservation land from the Oneidas. Although the
Washington administration objected, later administrations made not
even a pretense of interfering with New York’s purchases, and ulti-
mately pursued a policy designed to open reservation lands to white
settlers and to remove tribes westward. Pressured by the removal pol-
icy, many Oneidas left the State. Those who stayed continued to dimin-
ish in number and, during the 1840’s, sold most of their remaining lands
to New York. By 1920, the New York Oneidas retained only 32 acres
in the State.

Although early litigation over Oneida land claims trained on monetary
recompense from the United States for past deprivations, the Oneidas
ultimately shifted to suits against local governments. In 1970, they
filed a federal “test case” against two New York counties, alleging that
the cession of 100,000 acres to the State in 1795 violated the Noninter-
course Act and thus did not terminate the Oneidas’ right to possession.
They sought damages measured by the fair rental value, for the years
1968 and 1969, of 872 acres of their ancestral land owned and occupied
by the two counties. The District Court, affirmed by the Court of Ap-
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peals, dismissed the complaint for failure to state a federal claim. This
Court reversed in Oneida I, 414 U. S., at 675, 682, holding that federal
jurisdiction was properly invoked. After the Oneidas prevailed in the
lower courts, this Court held, inter alia, that the Oneidas could maintain
their claim to be compensated “for violation of their possessory rights
based on federal common law,” Oneida I1, 470 U. S., at 236, but reserved
“[tlhe question whether equitable considerations should limit the relief
available to the present day Oneida Indians,” id., at 253, n. 27.

In 1997 and 1998, OIN purchased separate parcels of land in petitioner
city of Sherrill, New York. These properties, once contained within the
historic Oneida Reservation, were last possessed by the Oneidas as a
tribal entity in 1805. In that year, the Oneida Nation transferred the
parcels to one of its members, who sold the land to a non-Indian in 1807.
The properties thereafter remained in non-Indian hands until OIN reac-
quired them in open-market transactions. For two centuries, gover-
nance of the area in which the properties are located has been provided
by the State and its county and municipal units. According to the 2000
census, over 99% of the area’s present-day population is non-Indian.
Nevertheless, because the parcels lie within the boundaries of the reser-
vation originally occupied by the Oneidas, OIN maintained that the
properties are tax exempt and accordingly refused to pay property
taxes assessed by Sherrill. Sherrill initiated state-court eviction pro-
ceedings, and OIN brought this federal-court suit. In contrast to
Oneida I and II, which involved demands for monetary compensation,
OIN sought equitable relief prohibiting, currently and in the future, the
imposition of property taxes. The District Court concluded that the
parcels are not taxable, and the Second Circuit affirmed. In this Court,
OIN resists the payment of the property taxes on the ground that OIN’s
acquisition of fee title to discrete parcels of historic reservation land
revived the Oneidas’ ancient sovereignty piecemeal over each parcel, so
that regulatory authority over the newly purchased properties no longer
resides in Sherrill.

Held: Given the longstanding, distinetly non-Indian character of central
New York and its inhabitants, the regulatory authority over the area
constantly exercised by the State and its counties and towns for 200
years, and the Oneidas’ long delay in seeking judicial relief against par-
ties other than the United States, standards of federal Indian law and
federal equity practice preclude the Tribe from unilaterally reviving its
ancient sovereignty, in whole or in part, over the parcels at issue. The
Oneidas long ago relinquished governmental reins and cannot re-
gain them through open-market purchases from current titleholders.
Pp. 213-221.
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(@) The Court rejects the theory of OIN and the United States that,
because Oneida II recognized the Oneidas’ aboriginal title to their an-
cient reservation land and because the Tribe has now acquired the spe-
cific parcels at issue in the open market, it has unified fee and aboriginal
title and may now assert sovereign dominion over the parcels. The
Oneidas sought only money damages in Oneida I1, see 470 U. S., at 229,
and the Court reserved the question whether “equitable considerations”
should limit the relief available to the present-day Oneidas, id., at 253,
n. 27. Substantive questions of rights and duties are very different
from remedial questions. Here, OIN seeks declaratory and injunctive
relief recognizing its present and future sovereign immunity from local
taxation on parcels the Tribe purchased in the open market, properties
that had been subject to state and local taxation for generations. The
appropriateness of such relief must be evaluated in light of the long
history of state sovereign control over the territory. From the early
1800’s into the 1970’s, the United States largely accepted, or was indif-
ferent to, New York’s governance of the land in question and the validity
vel non of the Oneidas’ sales to the State. Moreover, the properties
here involved have greatly increased in value since the Oneidas sold
them 200 years ago. The longstanding assumption of jurisdiction by
the State over an area that is predominantly non-Indian in population
and land use creates “justifiable expectations.” E.g., Rosebud Sioux
Tribe v. Kneip, 430 U. S. 584, 604-605. Similar justifiable expectations,
grounded in two centuries of New York’s exercise of regulatory jurisdic-
tion, until recently uncontested by OIN, merit heavy weight here. The
wrongs of which OIN complains occurred during the early years of the
Republic, whereas, for the past two centuries, New York and its local
units have continuously governed the territory. The Oneidas did not
seek to regain possession of their aboriginal lands by court decree until
the 1970’s. And not until the 1990’s did OIN acquire the properties
in question and assert its unification theory to ground its demand for
exemption of the parcels from local taxation. This long lapse of time,
during which the Oneidas did not seek to revive their sovereign control
through equitable relief in court, and the attendant dramatic changes in
the character of the properties, preclude OIN from gaining the disrup-
tive remedy it now seeks. Pp. 213-217.

(b) The distance from 1805 to the present day, the Oneidas’ long delay
in seeking equitable relief against New York or its local units, and devel-
opments in Sherrill spanning several generations, evoke the doctrines
of laches, acquiescence, and impossibility, and render inequitable the
piecemeal shift in governance this suit seeks unilaterally to initiate.
This Court has long recognized that the passage of time can preclude
relief. For example, the doctrine of laches focuses on one side’s inaction



200 CITY OF SHERRILL ». ONEIDA INDIAN NATION OF N. Y.

Syllabus

and the other’s legitimate reliance to bar long-dormant claims for equi-
table relief. See, e.g., Badger v. Badger, 2 Wall. 87, 94. Moreover,
long acquiescence may have controlling effect on the exercise of States’
dominion and sovereignty over territory. E.g., Ohio v. Kentucky, 410
U.S. 641, 651. This Court’s original-jurisdiction state-sovereignty
cases do not dictate a result here, but they provide a helpful point of
reference: When a party belatedly asserts a right to present and future
sovereign control over territory, longstanding observances and settled
expectations are prime considerations. It has been two centuries since
the Oneidas last exercised regulatory control over the properties here
or held them free from local taxation. Parcel-by-parcel revival of their
sovereign status, given the extraordinary passage of time, would dis-
honor “the historic wisdom in the value of repose.” Omneida II, 470
U.S., at 262. Finally, this Court has recognized the impracticability of
returning to Indian control land that generations earlier passed into
numerous private hands. See, e.g., Yankton Sioux Tribe v. United
States, 272 U. S. 351, 357. The unilateral reestablishment of present
and future Indian sovereign control, even over land purchased at the
market price, would have disruptive practical consequences similar to
those that led the Yankton Sioux Court to initiate the impossibility
doctrine: Sherrill and the surrounding area are today overwhelmingly
populated by non-Indians, and a checkerboard of state and tribal juris-
diction—created unilaterally at OIN’s behest—would “seriously bur-
de[n] the administration of state and local governments” and would ad-
versely affect landowners neighboring the tribal patches. Hagen v.
Utah, 510 U. S. 399, 421. If OIN may unilaterally reassert sovereign
control and remove these parcels from the local tax rolls, little would
prevent it from initiating a new generation of litigation to free the par-
cels from local zoning or other regulatory controls that protect all land-
owners in the area. See Felix v. Patrick, 145 U. S. 317, 335. Recogniz-
ing these practical concerns, Congress has provided, in 25 U. S. C. §465,
a mechanism for the acquisition of lands for tribal communities that
takes account of the interests of others with stakes in the area’s gover-
nance and well-being. Section 465 provides the proper avenue for OIN
to reestablish sovereign authority over territory last held by the Onei-
das 200 years ago. Pp. 217-221.

(c) The question of damages for the Tribe’s ancient dispossession, re-
solved in Omneida II, is not at issue here, and the Court leaves undis-
turbed its Oneida II holding. P. 221.

337 F. 3d 139, reversed and remanded.

GINSBURG, J., delivered the opinion of the Court, in which REENQUIST,
C. J., and O’CONNOR, SCALIA, KENNEDY, SOUTER, THOMAS, and BREYER,
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JJ., joined. SOUTER, J., filed a concurring opinion, post, p. 222. STEVENS,
J., filed a dissenting opinion, post, p. 222.

Ira S. Sacks argued the cause for petitioner. With him
on the briefs was Esther S. Trakinski.

Caitlin J. Halligan, Solicitor General of New York, argued
the cause for the State of New York as amicus curiae urging
reversal. With her on the brief were Eliot Spitzer, Attor-
ney General, Daniel Smirlock, Deputy Solicitor General,
Peter H. Schiff, Andrew D. Bing, Assistant Solicitor General,
and Dwight A. Healy.

Michael R. Smith argued the cause for respondents.
With him on the brief were William W. Taylor 111, David
A. Reiser, Thomas B. Mason, Richard G. Taranto, and Peter
D. Carmen.

Malcolm L. Stewart argued the cause for the United
States as amicus curiae urging affirmance. With him on
the brief were Acting Solicitor General Clement, Assistant
Attorney General Sansonetti, Deputy Solicitor General
Kneedler, Deputy Assistant Attorney General Clark, Wil-
ltam Lazarus, David C. Shilton, and Ethan G. Shenkman.*

*Briefs of amici curiae urging reversal were filed for Cayuga and Sen-
eca Counties, New York, et al. by Gus P. Coldebella, William L. Dorr,
Danzel J. Moore, and Brian Laudadio; for the Town of Lenox, New York,
et al. by Charles G. Curtis, Jr., and E. Joshua Rosenkranz; for the Coun-
ties of Madison and Oneida, New York, by G. Robert Witmer, Jr., David
M. Schraver, John J. Field 111, and Randal B. Caldwell; and for the Citi-
zens Equal Rights Foundation by Woodruff Lee Carroll.

Briefs of amici curiae urging affirmance were filed for the Cayuga Na-
tion of New York et al. by Arlinda F. Locklear, Martin R. Gold, James
T. Meggesto, Robert T. Coulter, Curtis G. Berkey, Marsha K. Schmidt,
Carey R. Ramos, and Jeanne S. Whiteing; for the Puyallup Tribe of Indi-
ans et al. by Harry R. Sachse, Arthur Lazarus, Jr., Richard A. Guest,
Thomas H. Shipps, John Howard Bell, and Peter C. Chestnut; for the
National Congress of American Indians by Carter G. Phillips, Virginia
A. Seitz, Mark E. Haddad, and Riyaz A. Kanji; and for United South
and Eastern Tribes, Inc., by Ian Heath Gershengorn and Donald B.
Verrilli, Jr.
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JUSTICE GINSBURG delivered the opinion of the Court.

This case concerns properties in the city of Sherrill, New
York, purchased by the Oneida Indian Nation of New York
(OIN or Tribe) in 1997 and 1998. The separate parcels of
land in question, once contained within the Oneidas’ 300,000-
acre reservation, were last possessed by the Oneidas as a
tribal entity in 1805. For two centuries, governance of the
area in which the properties are located has been provided
by the State of New York and its county and municipal units.
In County of Oneida v. Oneida Indian Nation of N. Y., 470
U. S. 226 (1985) (Oneida 11), this Court held that the Oneidas
stated a triable claim for damages against the County of
Oneida for wrongful possession of lands they conveyed to
New York State in 1795 in violation of federal law. In the
instant action, OIN resists the payment of property taxes to
Sherrill on the ground that OIN’s acquisition of fee title to
discrete parcels of historic reservation land revived the Onei-
das’ ancient sovereignty piecemeal over each parcel. Conse-
quently, the Tribe maintains, regulatory authority over
OIN’s newly purchased properties no longer resides in
Sherrill.

Our 1985 decision recognized that the Oneidas could main-
tain a federal common-law claim for damages for ancient
wrongdoing in which both national and state governments
were complicit. Today, we decline to project redress for the
Tribe into the present and future, thereby disrupting the
governance of central New York’s counties and towns. Gen-
erations have passed during which non-Indians have owned
and developed the area that once composed the Tribe’s his-
toric reservation. And at least since the middle years of the
19th century, most of the Oneidas have resided elsewhere.
Given the longstanding, distinctly non-Indian character of
the area and its inhabitants, the regulatory authority con-
stantly exercised by New York State and its counties and
towns, and the Oneidas’ long delay in seeking judicial relief
against parties other than the United States, we hold that
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the Tribe cannot unilaterally revive its ancient sovereignty,
in whole or in part, over the parcels at issue. The Oneidas
long ago relinquished the reins of government and cannot
regain them through open-market purchases from current
titleholders.

I

A

OIN is a federally recognized Indian Tribe and a direct
descendant of the Oneida Indian Nation (Oneida Nation),
“one of the six nations of the Iroquois, the most powerful
Indian Tribe in the Northeast at the time of the American
Revolution.” Id., at 230. At the birth of the United States,
the Oneida Nation’s aboriginal homeland comprised some six
million acres in what is now central New York. Ibid.;
Oneida Indian Nation of N.Y. v. County of Oneida, 414
U. S. 661, 664 (1974) (Oneida I).

In the years after the Revolutionary War, “the State of
New York came under increasingly heavy pressure to open
the Oneidas’ land for settlement.” Omneida II, 470 U.S., at
231. Reflective of that pressure, in 1788, New York State
and the Oneida Nation entered into the Treaty of Fort
Schuyler. For payments in money and kind, the Oneidas
ceded to New York “all their lands.” App. to Pet. for Cert.
A136. Of the vast area conveyed, “[t]he Oneidas retained a
reservation of about 300,000 acres,” Oneida II, 470 U. S., at
231, “for their own use and cultivation,” App. to Pet. for
Cert. A137 (internal quotation marks omitted).! OIN does

! Under the “doctrine of discovery,” Oneida I1, 470 U. S. 226, 234 (1985),
“fee title to the lands occupied by Indians when the colonists arrived be-
came vested in the sovereign—first the discovering European nation and
later the original States and the United States,” Oneida I, 414 U. S. 661,
667 (1974). In the original 13 States, “fee title to Indian lands,” or “the
pre-emptive right to purchase from the Indians, was in the State.” Id.,
at 670; see Oneida Indian Nation of N.Y. v. New York, 860 F. 2d 1145,
1159-1167 (CA2 1988). Both before and after the adoption of the Consti-
tution, New York State acquired vast tracts of land from Indian tribes
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not here contest the legitimacy of the Fort Schuyler convey-
ance or the boundaries of the reserved area.

The Federal Government initially pursued a policy protec-
tive of the New York Indians, undertaking to secure the
Tribes’ rights to reserved lands. See Oneida II, 470 U. S,
at 231-232; Oneida I, 414 U. S., at 667; F. Cohen, Handbook
of Federal Indian Law 418-419 (1942 ed.); F. Cohen, Hand-
book of Federal Indian Law 73-74 (1982 ed.) (hereinafter
Handbook). In 1790, Congress passed the first Indian Trade
and Intercourse Act, commonly known as the Nonintercourse
Act. Act of July 22, 1790, ch. 33, 1 Stat. 137. Periodically
renewed, see Oneida I, 414 U. S., at 667-668, and n. 4, and
remaining substantially in force today, see Rev. Stat. § 2116,
25 U.S.C. §177, the Act bars sales of tribal land without
the acquiescence of the Federal Government.? In 1794, in
further pursuit of its protective policy, the United States en-
tered into the Treaty of Canandaigua with the Six (Iroquois)
Nations. Act of Nowv. 11, 1794, 7 Stat. 44. That treaty both
“acknowledge[d]” the Oneida Reservation as established by

through treaties it independently negotiated, without National Govern-
ment participation. See Gunther, Governmental Power and New York
Indian Lands—A Reassessment of a Persistent Problem of Federal-State
Relations, 8 Buffalo L. Rev. 1, 4-6 (1958-1959) (hereinafter Gunther).

2By its terms, the 1790 Nonintercourse Act governed Indian lands
within the boundaries of the original 13 States. The Act provided “[t]hat
no sale of lands made by any Indians, or any nation or tribe of Indians
within the United States, shall be valid to any person or persons, or to
any state, whether having the right of pre-emption to such lands or not,
unless the same shall be made and duly executed at some public treaty,
held under the authority of the United States.” Act of July 22, 1790,
ch. 33, §4, 1 Stat. 138 (emphasis added). Our prior decisions state in this
regard that, “[wlith the adoption of the Constitution, Indian relations be-
came the exclusive province of federal law.” Omneida II, 470 U. S., at 234
(citing Oneida I, 414 U. S., at 670). See generally Clinton & Hotopp, Judi-
cial Enforcement of the Federal Restraints on Alienation of Indian Land:
The Origins of the Eastern Land Claims, 31 Me. L. Rev. 17, 23-38 (1979)
(discussing Indian relations under the Articles of Confederation and the
Constitution).
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the Treaty of Fort Schuyler and guaranteed the Oneidas’
“free use and enjoyment” of the reserved territory. Id., at
45, Art. II. The Oneidas in turn agreed they would “never
claim any other lands within the boundaries of the United
States.” Id., at 45, Art. I'V.

New York State nonetheless continued to purchase reser-
vation land from the Oneidas. The Washington administra-
tion objected to New York’s 1795 negotiations to buy 100,000
acres of the Oneidas’ Reservation without federal supervi-
sion. Oneida II, 470 U. S., at 229, 232. Later administra-
tions, however, “[made not] even a pretense of interfer[ing]
with [the] State’s attempts to negotiate treaties [with the
Oneidas] for land cessions.” Oneida Nation of N.Y. w.
United States, 43 Ind. Cl. Comm’n 373, 385 (1978); see also
1d., at 390; Campisi, The Oneida Treaty Period, 1783-1838, in
The Oneida Indian Experience: Two Perspectives 48, 59 (J.
Campisi & L. Hauptman eds. 1988) (hereinafter Campisi).
See generally Gunther 6 (“New York acquired much land
from Indians through treaties—perhaps as many as 200—not
participated in, though apparently known and not objected
to, by the national government.” (footnote omitted)).

The Federal Government’s policy soon veered away from
protection of New York and other east coast reservations.
In lieu of the commitment made in the Treaty of Canandai-
gua, the United States pursued a policy designed to open
reservation lands to white settlers and to remove tribes
westward. D. Getches, C. Wilkinson, & R. Williams, Cases
and Materials on Federal Indian Law 94 (4th ed. 1998) (After
the Louisiana Purchase in 1803, federal policymakers “began
to debate the tactics of inducing [eastern Indians] to ex-
change their remaining ancestral lands for a permanent ter-
ritory in the West.”). As recounted by the Indian Claims
Commission in 1978, early 19th-century federal Indian
agents in New York State did not simply fail to check New
York’s land purchases, they “took an active role . . . in en-
couraging the removal of the Oneidas . . . to the west.”
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Oneida Nation of N.Y., 43 Ind. Cl. Comm’n, at 390; see id.,
at 391 (noting that some federal agents were “deeply in-
volved” in “plans . . . to bring about the removal of the [Onei-
das]” and in the State’s acquisition of Oneida land). Begin-
ning in 1817, the Federal Government accelerated its efforts
to remove Indian tribes from their east coast homelands.
Handbook 78-79, and n. 142.

Pressured by the removal policy to leave their ancestral
lands in New York, some 150 Oneidas, by 1825, had moved
to Wisconsin. Horsman, The Wisconsin Oneidas in the Pre-
allotment Years, in The Oneida Indian Experience, supra, at
65, 67. In 1838, the Oneidas and the United States entered
into the Treaty of Buffalo Creek, which envisioned removal
of all remaining New York Indians, including the Oneidas, to
Kansas. Act of Jan. 15, 1838, 7 Stat. 550. By this time, the
Oneidas had sold all but 5,000 acres of their original reserva-
tion. 337 F. 3d 139, 149 (CA2 2003). Six hundred of their
members resided in Wisconsin, while 620 remained in New
York State. 7 Stat. 556 (Sched. A).

In Article 13 of the Buffalo Creek Treaty, the Oneidas
agreed to remove to the Kansas lands the United States had
set aside for them “as soon as they clould] make satisfactory
arrangements” for New York State’s “purchase of their lands
at Oneida.” Id., at 554. As a condition of the treaty’s rati-
fication, the Senate directed that a federal commissioner
“fully and fairly explai[n]” the terms to each signatory tribe
and band. New York Indians v. United States, 170 U. S. 1,
21-22 (1898). Commissioner Ransom H. Gillet, who had
originally negotiated the treaty terms with the Oneidas, met
with them again and assured them they would not be forced
to move but could remain on “their lands where they reside,”
1. e., they could “if they chlose] to do so remain where they
are forever.” App. 146 (emphases added).

The Oneidas who stayed on in New York after the procla-
mation of the Buffalo Creek Treaty continued to diminish in
number and, during the 1840’s, sold most of their remaining
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lands to the State. New York Indians v. United States, 40
Ct. Cl 448, 458, 469-471 (1905). A few hundred Oneidas
moved to Canada in 1842, id., at 458, and “by the mid-1840s,
only about 200 Oneidas remained in New York State,” Intro-
duction to Part I, The Oneida Indian Journey: From New
York to Wisconsin, 1784-1860, pp. 9, 13 (L. Hauptman & L.
McLester eds. 1999). By 1843, the New York Oneidas re-
tained less than 1,000 acres in the State. Campisi 61. That
acreage dwindled to 350 in 1890; ultimately, by 1920, only 32
acres continued to be held by the Oneidas. Ibid.

The United States eventually abandoned its efforts to re-
move the New York Indians to Kansas. In 1860, the Federal
Government restored the Kansas lands to the public domain,
and sold them thereafter. New York Indians, 170 U. S., at
24, 28-29, 31.

B

Early litigation concerning the Oneidas’ land claims
trained on monetary recompense from the United States for
past deprivations. In 1893, the United States agreed to be
sued for disposing of the Kansas lands to settlers, and the
Oneidas in New York shared in the resulting award of dam-
ages. See New York Indians, 170 U.S. 1; New York Indi-
ans, 40 Ct. ClL 448 (identifying the Tribes qualified to share
in the distribution of the sum recovered).

Seeking further compensation from the United States a
half century later, the New York and Wisconsin Oneidas ini-
tiated proceedings before the Indian Claims Commission in
1951. Omneida Indian Nation of N.Y. v. County of Oneida,
622 F. 2d 624, 626 (CA2 1980). They sought redress for
lands New York had acquired through 25 treaties of cession
concluded between 1795 and 1846. The Oneidas alleged, and
the Claims Commission agreed, that under the Noninter-
course Act of 1790 and successor statutes, the Federal Gov-
ernment had a fiduciary duty to ensure that the Oneidas re-
ceived from New York “conscionable consideration” for the
lands in question. Oneida Nation of N. Y. v. United States,
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26 Ind. Cl. Comm’n 138, 145 (1971). The Court of Claims
affirmed the Commission’s core determination, but held that
the United States’ duty extended only to land transactions
of which the Government had knowledge. United States v.
Oneida Nation of N.Y., 201 Ct. Cl. 546, 554, 477 F. 2d 939,
944 (1973). Accordingly, the Court of Claims directed the
Commission to determine whether the Government actually
or constructively knew of the land transactions at issue. Id.,
at 555, 477 F. 2d, at 945.

On remand, the Commission found that the Federal Gov-
ernment had actual or constructive knowledge of all of the
treaties and would be liable if the Oneidas had not received
conscionable consideration. Oneida Nation of N. Y., 43 Ind.
CL Comm’n, at 375, 406-407. The Commission anticipated
further proceedings to determine the Federal Government’s
ultimate liability, but the Oneidas had by then decided to
pursue a different course. On the Oneidas’ request, the
Court of Claims dismissed the proceedings. See Oneida
Nation of N.Y. v. United States, 231 Ct. CL. 990, 991 (1982)
(per curiam,).

In lieu of concentrating on recovery from the United
States, the Oneidas pursued suits against local governments.
In 1970, the Oneidas of New York and Wisconsin, asserting
federal-question jurisdiction under 28 U.S.C. §1331 or
§1362, instituted a “test case” against the New York Coun-
ties of Oneida and Madison. They alleged that the cession
of 100,000 acres to New York State in 1795, see supra, at
205, violated the Nonintercourse Act and thus did not termi-
nate the Oneidas’ right to possession under the applicable
federal treaties and statutes. In this initial endeavor to
gain compensation from governmental units other than the
United States, the Oneidas confined their demand for relief.
They sought only damages measured by the fair rental value,
for the years 1968 and 1969, of 872 acres of their ancestral
land owned and occupied by the two counties. The District
Court, affirmed by the Court of Appeals, dismissed the Onei-
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das’ complaint for failure to state a claim arising under fed-
eral law. We reversed that determination, holding that fed-
eral jurisdiction was properly invoked. Oneida I, 414 U. S.,
at 675, 682.

In the next round, the Oneidas prevailed in the lower
courts. On review in Oneida II, we rejected various de-
fenses the counties presented that might have barred the
action for damages, 470 U. S., at 240-250, and held that the
Oneidas could maintain their claim to be compensated “for
violation of their possessory rights based on federal common
law,” id., at 236. While upholding the judgment of the
Court of Appeals regarding the counties’ liability under fed-
eral common law, we noted that “[t]he question whether equi-
table considerations should limit the relief available to the
present day Oneida Indians was not addressed by the Court
of Appeals or presented to this Court.” Id., at 253, n. 27.
Accordingly, “we express[ed] no opinion as to whether other
considerations m[ight] be relevant to the final disposition of
this case.” Ibid. On remand, the District Court entered a
final judgment which fixed the amount of damages payable
by the counties. Allowing setoffs for the counties’ good-
faith improvements to the land, the court ordered recoveries
of $15,994 from Oneida County and $18,970 from Madison
County, plus prejudgment interest. Omneida Indian Nation
of N.Y. v. County of Oneida, 217 F. Supp. 2d 292, 310
(NDNY 2002).

In 2000, litigation resumed in an action held in abeyance
during the pendency of the test case. In that revitalized
action, the Oneidas sought damages from Oneida and Madi-
son Counties for a period spanning over 200 years. The
amended complaint alleged that, through a series of agree-
ments concluded during the years 1795 to 1846, approxi-
mately 250,000 acres of the Oneidas’ ancestral land had been
unlawfully conveyed to New York. Omneida Indian Nation
of N. Y. v. County of Oneida, 199 F. R. D. 61, 66-68 (NDNY
2000).
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The Oneidas further sought to enlarge the action by de-
manding recovery of land they had not occupied since the
1795-1846 conveyances.? They attempted to join as defend-
ants, inter alia, approximately 20,000 private landowners,
and to obtain declaratory relief that would allow the Oneidas
to eject these landowners. Id., at 67-68.* The District
Court refused permission to join the landowners so late in
the day, resting in part on the Oneidas’ bad faith and undue
delay. Id., at 79-85. Further, the court found the proposed
amendment “futile.” Id., at 94. In this regard, the court
emphasized the “sharp distinction between the existence of
a federal common law right to Indian homelands,” a right
this Court recognized in Oneida II, “and how to vindicate
that right.” 199 F. R. D., at 90. That distinction “must be
drawn,” the court stated, ibid., for in the two centuries since
the alleged wrong, “development of every type imaginable

3In contrast, United States v. Boylan, 265 F. 165 (CA2 1920), involved
land the Oneidas never left. Boylan concerned the 1885 conveyances by
individual Oneida Indians of a 32-acre tract of reservation land to non-
Indians. Despite the conveyances, a band of Oneidas continued to live
on the land. After a non-Indian gained a state-court order ejecting the
remaining Oneidas, the United States brought suit on behalf of the Onei-
das to reclaim the land. The Second Circuit observed that the Oneidas
were “actually in possession” of the 32 acres in question, id., at 167, and
had occupied the land continuously for over a century, id., at 171. Given
that occupation and the absence of Federal Government approval for the
individual Oneidas’ conveyances, the Second Circuit upheld the District
Court’s “decree restoring the ejected Indians to possession.” Id., at
173-174.

4In another lawsuit, commenced in 1978, the Oneidas sought from the
State of New York and others both damages and recovery of land New
York had purchased from the Oneidas in 1785 and 1788. Omneida Indian
Nation of N. Y., 860 F. 2d, at 1148. The Second Circuit affirmed the Dis-
trict Court’s dismissal of that action, holding that treaties between New
York and the Oneidas during the years in which the Articles of Confedera-
tion were operative did not require the assent of Congress. Id., at 1167,
see supra, at 203-204, n. 1.
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’”

has been ongoing,” id., at 92. Referring to the “practical
concerns” that blocked restoration of Indians to their former
lands, the court found it high time “to transcend the theo-
retical.” Ibid. Cases of this genre, the court observed,
“cr[ied] out for a pragmatic approach.” Ibid. The District
Court therefore excluded the imposition of any liability
against private landowners. Id., at 93-95.

This brings us to the present case, which concerns parcels
of land in the city of Sherrill, located in Oneida County, New
York. According to the 2000 census, over 99% of the popula-
tion in the area is non-Indian: American Indians represent
less than 1% of the city of Sherrill’s population and less than
0.5% of Oneida County’s population. U. S. Dept. of Com-
merce, Census Bureau, 2000 Census of Population and Hous-
ing, Summary Population and Housing Characteristics: New
York, 2000 PHC-1-34, Table 3, p. 124 (July 2002), available
at http://www.census.gov/prod/cen2000/phe-1-34.pdf (as vis-
ited Mar. 24, 2005, and available in Clerk of Court’s case file).
OIN owns approximately 17,000 acres of land scattered
throughout the Counties of Oneida and Madison, represent-
ing less than 1.5% of the counties’ total area. OIN’s prede-
cessor, the Oneida Nation, had transferred the parcels at
issue to one of its members in 1805, who sold the land to a
non-Indian in 1807. The properties thereafter remained in
non-Indian hands until OIN’s acquisitions in 1997 and 1998
in open-market transactions. See 337 F. 3d, at 144, n. 3.
OIN now operates commercial enterprises on these parcels:
a gasoline station, a convenience store, and a textile facility.
Id., at 144.

Because the parcels lie within the boundaries of the reser-
vation originally occupied by the Oneidas, OIN maintained
that the properties are exempt from taxation, and accord-
ingly refused to pay the assessed property taxes. The city
of Sherrill initiated eviction proceedings in state court, and
OIN sued Sherrill in federal court. In contrast to Oneida I
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and /1, which involved demands for monetary compensation,
OIN sought equitable relief prohibiting, currently and in the
future, the imposition of property taxes. OIN also sued
Madison County, seeking a declaration that the Tribe’s prop-
erties in Madison are tax exempt. The litigation involved
a welter of claims and counterclaims. Relevant here, the
District Court concluded that parcels of land owned by the
Tribe in Sherrill and Madison are not taxable. See 145
F. Supp. 2d 226, 254-259 (NDNY 2001).

A divided panel of the Second Circuit affirmed. 337 F. 3d
139. Writing for the majority, Judge Parker ruled that the
parcels qualify as “Indian country,” as that term is defined
in 18 U. S. C. §1151,5 because they fall within the boundaries
of a reservation set aside by the 1794 Canandaigua Treaty
for Indian use under federal supervision. 337 F. 3d, at 155—
156; see supra, at 204-205. The court further held that the
Buffalo Creek Treaty did not demonstrate a clear congres-
sional purpose to disestablish or diminish the Oneida Reser-
vation. 337 F. 3d, at 161, 165; see supra, at 206. Finally,
the court found no legal requirement “that a federally recog-
nized tribe demonstrate its continuous existence in order to
assert a claim to its reservation land.” 337 F. 3d, at 165.
In any case, the court held, the record demonstrated OIN’s
continuous tribal existence. Id., at 166-167. Judge Van
Graafeiland dissented as to the majority’s primary holding.
In his view, the record raised a substantial question whether
OIN had “forfeited” its aboriginal rights to the land because
it abandoned “its tribal existence . . . for a discernable period
of time.” Id., at 171.

We granted the city of Sherrill’s petition for a writ of cer-
tiorari, 542 U. S. 936 (2004), and now reverse the judgment
of the Court of Appeals.

5Titled “Indian country defined,” 18 U. 8. C. § 1151 provides, in relevant
part, that “the term ‘Indian country’ . .. means (a) all land within the
limits of any Indian reservation under the jurisdiction of the United
States Government.”
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II

OIN and the United States argue that because the Court
in Oneida II recognized the Oneidas’ aboriginal title to their
ancient reservation land and because the Tribe has now ac-
quired the specific parcels involved in this suit in the open
market, it has unified fee and aboriginal title and may now
assert sovereign dominion over the parcels. Brief for Re-
spondents 1, 12-19; Brief for United States as Amicus Cu-
riae 9-10. When the Oneidas came before this Court 20
years ago in Oneida II, they sought money damages only.
470 U. S., at 229; see also id., at 244, n. 16 (recognizing that
the suit was an “action at law”). The Court reserved for
another day the question whether “equitable considerations”
should limit the relief available to the present-day Oneidas.
Id., at 253, n. 27; supra, at 209.5

“The substantive questions whether the plaintiff has any
right or the defendant has any duty, and if so what it is,
are very different questions from the remedial questions
whether this remedy or that is preferred, and what the
measure of the remedy is.” D. Dobbs, Law of Remedies
§1.2, p. 3 (1973); see also Navajo Tribe of Indians v. New
Mexico, 809 F. 2d 1455, 1467 (CA10 1987) (“The distinction
between a claim or substantive right and a remedy is funda-
mental.”). “[S]tandards of federal Indian law and federal
equity practice” led the District Court, in the litigation re-
vived after Oneida 11, see supra, at 210-211, to reject OIN’s
plea for ejectment of 20,000 private landowners. Oneida
Indian Nation of N. Y., 199 F. R. D., at 90 (internal quotation
marks omitted); ibid. (“[T]here is a sharp distinction between
the existence of a federal common law right to Indian home-
lands and how to vindicate that right ....”). In this action,

5The United States acknowledged in its brief to the Court in Oneida I1
that equitable considerations unaddressed by the Court of Appeals in that
suit might limit the relief available to the present-day Oneidas. Brief for
United States as Amicus Curiae in County of Oneida v. Oneida Indian
Nation of N. Y., O.T. 1984, No. 83-1065 etc., pp. 33-40.
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OIN seeks declaratory and injunctive relief recognizing its
present and future sovereign immunity from local taxation
on parcels of land the Tribe purchased in the open market,
properties that had been subject to state and local taxation
for generations.” We now reject the unification theory of
OIN and the United States and hold that “standards of fed-
eral Indian law and federal equity practice” preclude the
Tribe from rekindling embers of sovereignty that long ago
grew cold.®

The appropriateness of the relief OIN here seeks must be
evaluated in light of the long history of state sovereign con-
trol over the territory. From the early 1800’s into the
1970’s, the United States largely accepted, or was indifferent
to, New York’s governance of the land in question and the
validity vel non of the Oneidas’ sales to the State. See gen-
erally Gunther 23-25 (attributing much of the confusion and
conflict in the history of New York Indian affairs to “Federal
inattention and ambivalence”). In fact, the United States’
policy and practice through much of the early 19th century
was designed to dislodge east coast lands from Indian pos-

“The dissent suggests that, compatibly with today’s decision, the Tribe
may assert tax immunity defensively in the eviction proceeding initiated
by Sherrill. Post, at 225. We disagree. The equitable cast of the relief
sought remains the same whether asserted affirmatively or defensively.

8We resolve this case on considerations not discretely identified in the
parties’ briefs. But the question of equitable considerations limiting the
relief available to OIN, which we reserved in Oneida II, is inextricably
linked to, and is thus “fairly included” within, the questions presented.
See this Court’s Rule 14.1(a) (“The statement of any question presented
is deemed to comprise every subsidiary question fairly included therein.”);
Ballard v. Commissioner, ante, at 47, n. 2; R. A. V. v. St. Paul, 505 U. S.
377, 381, n. 3 (1992). See generally R. Stern, E. Gressman, S. Shapiro, &
K. Geller, Supreme Court Practice 414 (8th ed. 2002) (“Questions not ex-
plicitly mentioned but essential to analysis of the decisions below or to the
correct disposition of the other issues have been treated as subsidiary
issues fairly comprised by the question presented.” (internal quotation
marks omitted)).
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session. See supra, at 205-207. Moreover, the properties
here involved have greatly increased in value since the Onei-
das sold them 200 years ago. Notably, it was not until lately
that the Oneidas sought to regain ancient sovereignty over
land converted from wilderness to become part of cities like
Sherrill. See supra, at 210-212; Oneida II, 470 U.S., at
264-265 (STEVENS, J., dissenting in part).

This Court has observed in the different, but related, con-
text of the diminishment of an Indian reservation that “[t]he
longstanding assumption of jurisdiction by the State over an
area that is over 90% non-Indian, both in population and in
land use,” may create “justifiable expectations.” Rosebud
Sioux Tribe v. Kneip, 430 U. S. 584, 604-605 (1977); accord
Hagen v. Utah, 510 U. S. 399, 421 (1994) (“jurisdictional his-
tory” and “the current population situation . . . demonstrat[e]
a practical acknowledgment” of reservation diminishment;
“a contrary conclusion would seriously disrupt the justifiable
expectations of the people living in the area” (internal quo-
tation marks omitted)).” Similar justifiable expectations,
grounded in two centuries of New York’s exercise of regula-

9The Court has recognized that “only Congress can divest a reservation
of its land and diminish its boundaries.” Solem v. Bartlett, 465 U. S. 463,
470 (1984); see also 18 U. 8. C. §1151 (defining Indian country); South Da-
kota v. Yankton Sioux Tribe, 522 U. S. 329, 343 (1998) (“[Olnly Congress
can alter the terms of an Indian treaty by diminishing a reservation.”).
The Court need not decide today whether, contrary to the Second Circuit’s
determination, the 1838 Treaty of Buffalo Creek disestablished the Onei-
das’ Reservation, as Sherrill argues. See Brief for Petitioner 31-39;
Oneida 11, 470 U. S., at 269, n. 24 (STEVENS, J., dissenting in part) (“There
is . .. a serious question whether the Oneida did not abandon their claim
to the aboriginal lands in New York when they accepted the Treaty of
Buffalo Creek of 1838 ....”). The relief OIN seeks—recognition of pres-
ent and future sovereign authority to remove the land from local taxa-
tion—is unavailable because of the long lapse of time, during which New
York’s governance remained undisturbed, and the present-day and future
disruption such relief would engender.
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tory jurisdiction, until recently uncontested by OIN, merit
heavy weight here.!’

The wrongs of which OIN complains in this action oc-
curred during the early years of the Republic. For the past
two centuries, New York and its county and municipal units
have continuously governed the territory. The Oneidas did
not seek to regain possession of their aboriginal lands by
court decree until the 1970’s. See supra, at 210, n. 4. And
not until the 1990’s did OIN acquire the properties in ques-
tion and assert its unification theory to ground its demand
for exemption of the parcels from local taxation. 337 F. 3d,
at 144.1  This long lapse of time, during which the Oneidas
did not seek to revive their sovereign control through equita-
ble relief in court, and the attendant dramatic changes in the

10 Citing Montana v. Blackfeet Tribe, 471 U. S. 759 (1985), The Kansas
Indians, 5 Wall. 737 (1867), and The New York Indians, 5 Wall. 761 (1867),
the dissent notes that only Congress may revoke the tax-exempt status of
Indian reservation land. Post, at 224, and n. 3. Those cases, however,
concerned land the Indians had continuously occupied. See Brief for Re-
spondents in Montana v. Blackfeet Tribe, O. T. 1984, No. 83-2161, p. 3, and
n. 1 (noting Indians’ occupation of reservation); Kansas Indians, 5 Wall.,
at 738-742 (concerning Indians removed to and residing on Kansas lands
before statehood); New York Indians, 5 Wall., at 768 (taxation by State
would “interfer[e] with the possession, and occupation, and exercise of
authority” by the Indians residing on the reservation). The Oneidas last
occupied the parcels here at issue in 1805. See supra, at 211. The dis-
sent additionally refers to Cass County v. Leech Lake Band of Chippewa
Indians, 524 U. S. 103 (1998). Post, at 224, n. 3. But in that case, the
Court held that an Indian tribe could not revive the tax-exempt status of
its former reservation lands—which Congress had expressly removed
from federal protection—by reacquiring the lands in the open market.
524 U. S., at 113-114.

1 The fact that OIN brought this action promptly after acquiring the
properties does not overcome the Oneidas’ failure to reclaim ancient pre-
rogatives earlier or lessen the problems associated with upsetting New
York’s long-exercised sovereignty over the area. OIN’s claim concerns
grave, but ancient, wrongs, and the relief available must be commensurate
with that historical reality.
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character of the properties, preclude OIN from gaining the
disruptive remedy it now seeks.

The principle that the passage of time can preclude relief
has deep roots in our law, and this Court has recognized this
prescription in various guises. It is well established that
laches, a doctrine focused on one side’s inaction and the oth-
er’s legitimate reliance, may bar long-dormant claims for eq-
uitable relief. See, e.g., Badger v. Badger, 2 Wall. 87, 94
(1865) (“[Clourts of equity act upon their own inherent doc-
trine of discouraging, for the peace of society, antiquated de-
mands, refuse to interfere where there has been gross laches
in prosecuting the claim, or long acquiescence in the asser-
tion of adverse rights.” (internal quotation marks omitted));
Wagner v. Baird, 7 How. 234, 258 (1849) (same); Bowman V.
Wathen, 1 How. 189, 194 (1843) (“[The] doctrine of an equita-
ble bar by lapse of time, so distinctly announced by the chan-
cellors of England and Ireland, . . . should now be regarded
as settled law in this court.”).

This Court applied the doctrine of laches in Felix v. Pat-
rick, 145 U. S. 317 (1892), to bar the heirs of an Indian from
establishing a constructive trust over land their Indian an-
cestor had conveyed in violation of a statutory restriction.
In the nearly three decades between the conveyance and the
lawsuit, “[a] large part of the tract ha[d] been platted and
recorded as an addition to the city of Omaha, and . . . sold to
purchasers.” Id., at 326. “[A]s the case stands at present,”
the Court observed, “justice requires only what the law . . .
would demand—the repayment of the value of the [illegally
conveyed] scrip.” Id., at 334. The Court also recognized
the disproportion between the value of the serip issued to
the Indian ($150) and the value of the property the heirs
sought to acquire (over $1 million). Id., at 333. The sort of
changes to the value and character of the land noted by the
Felix Court are present in even greater magnitude in this
suit. Cf. Galliher v. Cadwell, 145 U.S. 368, 373 (1892)
(“[L]aches is not . . . a mere matter of time; but principally
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a question of the inequity of permitting the claim to be en-
forced—an inequity founded upon some change in the condi-
tion or relations of the property or the parties.”).

As between States, long acquiescence may have control-
ling effect on the exercise of dominion and sovereignty over
territory. Ohio v. Kentucky, 410 U. S. 641, 651 (1973) (“The
rule, long-settled and never doubted by this court, is that
long acquiescence by one state in the possession of territory
by another and in the exercise of sovereignty and dominion
over it is conclusive of the latter’s title and rightful author-
ity.” (quoting Michigan v. Wisconsin, 270 U.S. 295, 308
(1926))); Massachusetts v. New York, 271 U. S. 65, 95 (1926)
(“Long acquiescence in the possession of territory and the
exercise of dominion and sovereignty over it may have a con-
trolling effect in the determination of a disputed boundary.”).
The acquiescence doctrine does not depend on the original
validity of a boundary line; rather, it attaches legal conse-
quences to acquiescence in the observance of the boundary.
California v. Nevada, 447 U. S. 125, 131 (1980) (No relation-
ship need exist “between the origins of a boundary and the
legal consequences of acquiescence in that boundary. . . .
Longstanding acquiescence by California and Nevada can
give [the boundary lines] the force of law whether or not
federal authorities had the power to draw them.”).

This Court’s original-jurisdiction state-sovereignty cases
do not dictate a result here, but they provide a helpful point
of reference: When a party belatedly asserts a right to pres-
ent and future sovereign control over territory,'? longstand-
ing observances and settled expectations are prime consider-
ations. There is no dispute that it has been two centuries
since the Oneidas last exercised regulatory control over the
properties here or held them free from local taxation.

12Tt bears repetition that for generations, the Oneidas dominantly com-
plained, not against New York or its local units, but about “[misltreatment
at the hands of the United States Government.” Oneida II, 470 U. S., at
269 (STEVENS, J., dissenting in part); see supra, at 207-208.
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Parcel-by-parcel revival of their sovereign status, given the
extraordinary passage of time, would dishonor “the historic
wisdom in the value of repose.” Omneida 11, 470 U. S., at 262
(STEVENS, J., dissenting in part).

Finally, this Court has recognized the impracticability of
returning to Indian control land that generations earlier
passed into numerous private hands. See Yankton Sioux
Tribe v. United States, 272 U. S. 351, 357 (1926) (“It is impos-
sible . . . to rescind the cession and restore the Indians to
their former rights because the lands have been opened to
settlement and large portions of them are now in the posses-
sion of innumerable innocent purchasers . . . .”); Felix, 145
U. S., at 334 (observing, in declining to award equitable re-
lief, “[t]hat which was wild land thirty years ago is now inter-
sected by streets, subdivided into blocks and lots, and largely
occupied by persons who have bought upon the strength of
Patrick’s title, and have erected buildings of a permanent
character”). The District Court, in the litigation dormant
during the pendency of Oneida II, see supra, at 209-211,
rightly found these pragmatic concerns about restoring In-
dian sovereign control over land “magnified exponentially
here, where development of every type imaginable has been
ongoing for more than two centuries.” Omneida Indian Na-
tion of N. Y., 199 F. R. D., at 92.

In this case, the Court of Appeals concluded that the “im-
possibility” doctrine had no application because OIN ac-
quired the land in the open market and does not seek to
uproot current property owners. 337 F. 3d, at 157. But the
unilateral reestablishment of present and future Indian sov-
ereign control, even over land purchased at the market price,
would have disruptive practical consequences similar to
those that led this Court in Yankton Sioux to initiate the
impossibility doctrine. The city of Sherrill and Oneida
County are today overwhelmingly populated by non-Indians.
See supra, at 211. A checkerboard of alternating state and
tribal jurisdiction in New York State—created unilaterally
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at OIN’s behest—would “seriously burde[n] the administra-
tion of state and local governments” and would adversely
affect landowners neighboring the tribal patches. Hagen,
510 U. S., at 421 (quoting Solem v. Bartlett, 465 U. S. 463,
471-472, n. 12 (1984)). If OIN may unilaterally reassert sov-
ereign control and remove these parcels from the local tax
rolls, little would prevent the Tribe from initiating a new
generation of litigation to free the parcels from local zoning
or other regulatory controls that protect all landowners in
the area. See Felix, 145 U. S., at 335 (“decree prayed for in
this case, if granted, would offer a distinct encouragement to
... similar claims”); cf. Brendale v. Confederated Tribes and
Bands of Yakima Nation, 492 U. S. 408, 433-437 (1989) (opin-
ion of STEVENS, J.) (discussing tribal land-use controls); post,
at 226, n. 6 (STEVENS, J., dissenting) (noting that “the balance
of interests” supports continued state zoning jurisdiction).!®

Recognizing these practical concerns, Congress has pro-
vided a mechanism for the acquisition of lands for tribal com-
munities that takes account of the interests of others with
stakes in the area’s governance and well-being. Title 25
U. S. C. §465 authorizes the Secretary of the Interior to ac-
quire land in trust for Indians and provides that the land
“shall be exempt from State and local taxation.” See Cass
County v. Leech Lake Band of Chippewa Indians, 524 U. S.
103, 114-115 (1998). The regulations implementing § 465 are
sensitive to the complex interjurisdictional concerns that
arise when a tribe seeks to regain sovereign control over

1B Other tribal entities have already sought to free historic reserva-
tion lands purchased in the open market from local regulatory controls.
See Seneca-Cayuga Tribe of Okla. v. Awurelius, New York, No. 5:03—
CV-00690 (NPM), 2004 WL 1945359, *1-*3 (NDNY, Sept. 1, 2004) (tribe
seeks declaratory and injunctive relief to avoid application of municipal
zoning and land-use laws to 229 acres); Cayuga Indian Nation of N. Y. v.
Union Springs, 317 F. Supp. 2d 128, 131-134, 147-148 (NDNY 2004)
(granting declaratory and injunctive relief to tribe, to block application of
zoning regulations to property—*“located within 300 yards” of a school—
under renovation by the tribe for use as a gaming facility).
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territory. Before approving an acquisition, the Secretary
must consider, among other things, the tribe’s need for addi-
tional land; “[t]he purposes for which the land will be used”;
“the impact on the State and its political subdivisions result-
ing from the removal of the land from the tax rolls”; and
“[jlurisdictional problems and potential conflicts of land use
which may arise.” 25 CFR §151.10(f) (2004). Section 465
provides the proper avenue for OIN to reestablish sover-
eign authority over territory last held by the Oneidas 200
years ago.

In sum, the question of damages for the Tribe’s ancient
dispossession is not at issue in this case, and we therefore do
not disturb our holding in Oneida II. However, the distance
from 1805 to the present day, the Oneidas’ long delay in seek-
ing equitable relief against New York or its local units, and
developments in the city of Sherrill spanning several gen-
erations, evoke the doctrines of laches, acquiescence, and
impossibility, and render inequitable the piecemeal shift in
governance this suit seeks unilaterally to initiate.!*

* * *

For the reasons stated, the judgment of the Court of Ap-
peals for the Second Circuit is reversed, and the case is re-
manded for further proceedings consistent with this opinion.

It is so ordered.

14 JUSTICE STEVENS, after vigorously urging the application of laches to
block further proceedings in Oneida II, 470 U. S., at 255, now faults the
Court for rejecting the claim presented here, post, at 223-224. The ma-
jority indicated in Oneida II that application of a nonstatutory time limita-
tion in an action for damages would be “novel.” 470 U. S., at 244, n. 16;
cf. id., at 261-262 (STEVENS, J., dissenting in part) (acknowledging “the
application of a traditional equitable defense in an action at law is some-
thing of a novelty”). No similar novelty exists when the specific relief
OIN now seeks would project redress for the Tribe into the present and
future. The claim to a sovereign’s prerogative asserted by OIN, we hold,
does “not survive eternally,” id., at 272 (STEVENS, J., dissenting in part);
rather, it is a claim “best left in repose,” id., at 273 (same).
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JUSTICE SOUTER, concurring.

I join the opinion of the Court with one qualification that
goes to the appropriateness of considering the long dor-
mancy of any claim to tribal authority over the parcels in
question, as a basis to hold that the Oneida Indian Nation is
not now immune from the taxing authority of local govern-
ment. The Tribe’s claim, whether affirmative or defensive,
see ante, at 214, n. 7, is one of territorial sovereign status
entitled to recognition by the territorial state sovereign and
its subdivisions. The claim of present sovereign status
turns not only on background law and the provisions of trea-
ties, but also on the Tribe’s behavior over a long period of
time: the absence of the Tribe and tribal members from the
particular lots of land, and the Tribe’s failure to assert sover-
eignty over them. The Tribe’s inaction cannot, therefore,
be ignored here as affecting only a remedy to be considered
later; it is, rather, central to the very claims of right made
by the contending parties. Since the subject of inaction was
not expressly raised as a separate question presented for re-
view, see ante, at 214, n. 8, there is some question whether
we should order reargument before dealing with it. I think
that is unnecessary; the issue was addressed by each side in
the argument prior to submission of the case, notwithstand-
ing the terms of the questions on which review was granted.

JUSTICE STEVENS, dissenting.

This case involves an Indian tribe’s claim to tax immunity
on its own property located within its reservation. It does
not implicate the tribe’s immunity from other forms of state
jurisdiction, nor does it concern the tribe’s regulatory au-
thority over property owned by non-Indians within the
reservation.

For the purposes of its decision the Court assumes that
the District Court and the Court of Appeals correctly re-
solved the major issues of fact and law that the parties de-
bated in those courts and that the city of Sherrill (City) pre-
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sented to us in its petition for certiorari. Thus, we accept
those courts’ conclusions that the Oneida Indian Nation of
New York (Tribe) is a federally recognized Indian Tribe; that
it is the successor-in-interest to the original Oneida Nation;
that in 1788 the Treaty of Fort Schuyler created a 300,000-
acre reservation for the Oneida; that in 1794 the Treaty of
Canandaigua established that tract as a federally protected
reservation; and that the reservation was not disestablished
or diminished by the Treaty of Buffalo Creek in 1838. It is
undisputed that the City seeks to collect property taxes on
parcels of land that are owned by the Tribe and located
within the historic boundaries of its reservation.

Since the outset of this litigation it has been common
ground that if the Tribe’s properties are “Indian Country,”
the City has no jurisdiction to tax them without express con-
gressional consent.! For the reasons set forth at length in
the opinions of the District Court and the Court of Appeals,
it is abundantly clear that all of the land owned by the Tribe
within the boundaries of its reservation qualifies as Indian
country. Without questioning the accuracy of that conclu-
sion, the Court today nevertheless decides that the fact that
most of the reservation has been occupied and governed by
non-Indians for a long period of time precludes the Tribe
“from rekindling embers of sovereignty that long ago grew
cold.” Ante, at 214. This is a novel holding, and in my
judgment even more unwise than the Court’s holding in
County of Oneida v. Oneida Indian Nation of N.Y., 470
U. S. 226 (1985), that the Tribe may recover damages for the
alleged illegal conveyance of its lands that occurred in 1795.
In that case, I argued that the “remedy for the ancient wrong
established at trial should be provided by Congress, not by
judges seeking to rewrite history at this late date,” id., at
270 (opinion dissenting in part). In the present case, the

1The District Court noted that “[nJo argument is made that should a
finding be made that the properties in question are Indian Country, they
are nonetheless taxable.” 145 F. Supp. 2d 226, 241, n. 7 (NDNY 2001).



224 CITY OF SHERRILL ». ONEIDA INDIAN NATION OF N. Y.

STEVENS, J., dissenting

Tribe is not attempting to collect damages or eject landown-
ers as a remedy for a wrong that occurred centuries ago;
rather, it is invoking an ancient immunity against a city’s
present-day attempts to tax its reservation lands.

Without the benefit of relevant briefing from the parties,
the Court has ventured into legal territory that belongs to
Congress. Its decision today is at war with at least two
bedrock principles of Indian law. First, only Congress has
the power to diminish or disestablish a tribe’s reservation.?
Second, as a core incident of tribal sovereignty, a tribe en-
joys immunity from state and local taxation of its reservation
lands, until that immunity is explicitly revoked by Congress.?
Far from revoking this immunity, Congress has specifically
reconfirmed it with respect to the reservation lands of the
New York Indians.* Ignoring these principles, the Court

2See South Dakota v. Yankton Sioux Tribe, 522 U. S. 329, 343 (1998)
(“Congress possesses plenary power over Indian affairs, including the
power to modify or eliminate tribal rights. Accordingly, only Congress
can alter the terms of an Indian treaty by diminishing a reservation, and
its intent to do so must be ‘clear and plain’” (citations omitted)); Solem v.
Bartlett, 465 U. S. 463, 470 (1984) (“Once a block of land is set aside for an
Indian reservation and no matter what happens to the title of individual
plots within the area, the entire block retains its reservation status until
Congress explicitly indicates otherwise”).

3See Montana v. Blackfeet Tribe, 471 U. S. 759, 764-765 (1985) (noting
that the Court has “never wavered” from the view that a State’s attempt
to tax Indian reservation land is illegal and inconsistent with Indian title
(citing The Kansas Indians, 5 Wall. 737 (1867), and The New York Indians,
5 Wall. 761 (1867))); Cass County v. Leech Lake Band of Chippewa Indi-
ans, 524 U. S. 103, 110 (1998) (“We have consistently declined to find that
Congress has authorized such taxation unless it has ‘“made its intention
to do so unmistakably clear”’”).

4In providing New York state courts with jurisdiction over civil actions
between Indians, Congress emphasized that the statute was not to be
“construed as subjecting the lands within any Indian reservation in the
State of New York to taxation for State or local purposes.” 25 U.S.C.
§233. See Oneida Indian Nation of N. Y. v. County of Oneida, 414 U. S.
661, 680-681, n. 15 (1974) (“‘The text and history of the new legislation
are replete with indications that congressional consent is necessary to vali-
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has done what only Congress may do—it has effectively pro-
claimed a diminishment of the Tribe’s reservation and an ab-
rogation of its elemental right to tax immunity. Under our
precedents, whether it is wise policy to honor the Tribe’s tax
immunity is a question for Congress, not this Court, to
decide.

As a justification for its lawmaking decision, the Court re-
lies heavily on the fact that the Tribe is seeking equitable
relief in the form of an injunction. The distinetion between
law and equity is unpersuasive because the outcome of the
case turns on a narrow legal issue that could just as easily,
if not most naturally, be raised by a tribe as a defense against
a state collection proceeding. In fact, that scenario actually
occurred in this case: The City brought an eviction proceed-
ing against the Tribe based on its refusal to pay property
taxes; that proceeding was removed to federal court and con-
solidated with the present action; the District Court granted
summary judgment for the Tribe; and the Court of Appeals
affirmed on the basis of tribal tax immunity.® Either this

date the exercise of state power over tribal Indians and, most significantly,
that New York cannot unilaterally deprive Indians of their tribal lands or
authorize such deprivations. The civil jurisdiction law, to make assurance
doubly sure, contains a proviso that explicitly exempts reservations from
state and local taxation . ... Moreover, both federal and state officials
agreed that the bills would retain ultimate federal power over the Indians
and that federal guardianship, particularly with respect to property
rights, would continue’” (quoting Gunther, Governmental Power and New
York Indian Lands—A Reassessment of a Persistent Problem of Federal-
State Relations, 8 Buffalo L. Rev. 1, 16 (1958-1959))).

5See 337 F. 3d 139, 167 (CA2 2003). Additionally, to the extent that we
are dealing with genuine equitable defenses, these defenses are subject to
waiver. Here, the City sought to add the defense of laches to its answer;
the District Court refused on the ground of futility, 145 F. Supp. 2d, at
259; the Court of Appeals upheld this determination, 337 F. 3d, at 168-169;
and the City failed to preserve this point in its petition for certiorari or
brief on the merits. The City similarly failed to preserve its impossibility
defense in its submissions to this Court, and there is no indication that
the City ever raised an acquiescence defense in the proceedings below.
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defensive use of tax immunity should still be available to the
Tribe on remand, but see ante, at 214, n. 7, or the Court’s
reliance on the distinctions between law and equity and be-
tween substantive rights and remedies, see ante, at 213-214,
is indefensible.

In any event, as a matter of equity I believe that the “prin-
ciple that the passage of time can preclude relief,” ante, at
217, should be applied sensibly and with an even hand. It
seems perverse to hold that the reliance interests of non-
Indian New Yorkers that are predicated on almost two cen-
turies of inaction by the Tribe do not foreclose the Tribe’s
enforcement of judicially created damages remedies for an-
cient wrongs, but do somehow mandate a forfeiture of a
tribal immunity that has been consistently and uniformly
protected throughout our history. In this case, the Tribe
reacquired reservation land in a peaceful and lawful manner
that fully respected the interests of innocent landowners—it
purchased the land on the open market. To now deny the
Tribe its right to tax immunity—at once the most fundamen-
tal of tribal rights and the least disruptive to other sover-
eigns—is not only inequitable, but also irreconcilable with
the principle that only Congress may abrogate or extinguish
tribal sovereignty. I would not decide this case on the basis
of speculation about what may happen in future litigation
over other regulatory issues.® For the answer to the ques-

6Tt is not necessary to engage in any speculation to recognize that the
majority’s fear of opening a Pandora’s box of tribal powers is greatly exag-
gerated. Given the State’s strong interest in zoning its land without ex-
ception for a small number of Indian-held properties arranged in checker-
board fashion, the balance of interests obviously supports the retention of
state jurisdiction in this sphere. See California v. Cabazon Band of Mis-
ston Indians, 480 U. S. 202, 215 (1987) (“‘[IIn exceptional circumstances a
State may assert jurisdiction over the on-reservation activities of tribal
members’”). Nor, as the Tribe acknowledges, Brief for Respondents 19,
n. 4, could it credibly assert the right to tax or exercise other regulatory
authority over reservation land owned by non-Indians. See Atkinson
Trading Co. v. Shirley, 532 U. S. 645 (2001); Strate v. A-1 Contractors, 520
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tion whether the City may require the Tribe to pay taxes on
its own property within its own reservation is pellucidly
clear. Under settled law, it may not.

Accordingly, I respectfully dissent.

U. S. 438, 456 (1997) (denying tribal jurisdiction in part because the Tribe
could not “assert a landowner’s right to occupy and exclude” over the land
in question); see also Brendale v. Confederated Tribes and Bands of Yak-
mma Nation, 492 U. S. 408, 444-445 (1989) (opinion of STEVENS, J.) (“Be-
cause the Tribe no longer has the power to exclude nonmembers from a
large portion of this area, it also lacks the power to define the essential
character of the territory [through zoning]”).
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SMITH ET AL. v. CITY OF JACKSON, MISSISSIPPI,
ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 03-1160. Argued November 3, 2004—Decided March 30, 2005

In revising its employee pay plan, respondent City granted raises to all
police officers and police dispatchers in an attempt to bring their start-
ing salaries up to the regional average. Officers with less than five
years’ service received proportionately greater raises than those with
more seniority, and most officers over 40 had more than five years of
service. Petitioners, a group of older officers, filed suit under the Age
Discrimination in Employment Act of 1967 (ADEA), claiming, inter
alia, that they were adversely affected by the plan because of their age.
The District Court granted the City summary judgment. Affirming,
the Fifth Circuit ruled that disparate-impact claims are categorically
unavailable under the ADEA, but it assumed that the facts alleged by
petitioners would entitle them to relief under Griggs v. Duke Power Co.,
401 U. S. 424, which announced a disparate-impact theory of recovery for
cases brought under Title VII of the Civil Rights Act of 1964 (Title VII).

Held: The judgment is affirmed.

351 F. 3d 183, affirmed.

JUSTICE STEVENS delivered the opinion of the Court with respect to
Parts I, I, and IV, concluding:

1. The ADEA authorizes recovery in disparate-impact cases compara-
ble to Griggs. Except for the substitution of “age” for “race, color, reli-
gion, sex, or national origin,” the language of ADEA §4(a)(2) and Title
VII §703(a)(2) is identical. Unlike Title VII, however, ADEA §4(f)(1)
significantly narrows its coverage by permitting any “otherwise prohib-
ited” action “where the differentiation is based on reasonable factors
other than age” (hereinafter RFOA provision). Pp. 232-233.

2. Petitioners have not set forth a valid disparate-impact claim. Two
textual differences between the ADEA and Title VII make clear that
the disparate-impact theory’s scope is narrower under the ADEA than
under Title VII. One is the RFOA provision. The other is the amend-
ment to Title VII in the Civil Rights Act of 1991, which modified this
Court’s Wards Cove Packing Co. v. Atonio, 490 U. S. 642, holding that
narrowly construed the scope of liability on a disparate-impact theory.
Because the relevant 1991 amendments expanded Title VII's coverage
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but did not amend the ADEA or speak to age discrimination, Wards
Cove’s pre-1991 interpretation of Title VII’s identical language remains
applicable to the ADEA. Congress’ decision to limit the ADEA’s cover-
age by including the RFOA provision is consistent with the fact that
age, unlike Title VII’s protected classifications, not uncommonly has rel-
evance to an individual’s capacity to engage in certain types of employ-
ment. Here, petitioners have done little more than point out that the
pay plan is relatively less generous to older workers than to younger
ones. They have not, as required by Wards Cove, identified any specific
test, requirement, or practice within the pay plan that has an adverse
impact on older workers. Further, the record makes clear that the
City’s plan was based on reasonable factors other than age. The City’s
explanation for the differential between older and younger workers was
its perceived need to make junior officers’ salaries competitive with com-
parable positions in the market. Thus, the disparate impact was attrib-
utable to the City’s decision to give raises based on seniority and posi-
tion. Reliance on these factors is unquestionably reasonable given the
City’s goal. Pp. 240-243.

JUSTICE STEVENS, joined by JUSTICE SOUTER, JUSTICE GINSBURG,
and JUSTICE BREYER, concluded in Part IIT that the ADEA’s text, the
RFOA provision, and Equal Employment Opportunity Commission
(EEOC) regulations all support the conclusion that a disparate-impact
theory is cognizable under the ADEA. Pp. 233-240.

JUSTICE SCALIA concluded that the reasoning in Part III of JUSTICE
STEVENS’ opinion is a basis for deferring, pursuant to Chevron U. S. A.
Inc. v. Natural Resources Defense Council, Inc., 467 U. S. 837, to the
EEOC’s reasonable view that the ADEA authorizes disparate-impact
claims. Pp. 243-247.

JUSTICE O’CONNOR, joined by JUSTICE KENNEDY and JUSTICE
THOMAS, concluded that the judgment should be affirmed on the ground
that disparate impact claims are not cognizable under the ADEA.
Pp. 247-268.

STEVENS, J., announced the judgment of the Court and delivered the
opinion of the Court with respect to Parts I, II, and IV, in which SCALIA,
SOUTER, GINSBURG, and BREYER, JJ., joined, and an opinion with respect
to Part III, in which SOUTER, GINSBURG, and BREYER, JJ., joined.
SCALIA, J., filed an opinion concurring in part and concurring in the judg-
ment, post, p. 243. O’CONNOR, J., filed an opinion concurring in the judg-
ment, in which KENNEDY and THOMAS, JJ., joined, post, p. 247. REHN-
QUIsT, C. J., took no part in the decision of the case.
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Thomas C. Goldstein argued the cause for petitioners.
With him on the briefs were Amy Howe, Pamela S. Karlan,
and Dennis L. Horn.

Glen D. Nager argued the cause for respondents. With
him on the brief were Michael A. Carvin, Louis K. Fisher,
Terry Wallace, and Samuel L. Begley.*

JUSTICE STEVENS announced the judgment of the Court
and delivered the opinion of the Court with respect to
Parts I, II, and IV, and an opinion with respect to Part III,
in which JUSTICE SOUTER, JUSTICE GINSBURG, and JUSTICE
BREYER join.

Petitioners, police and public safety officers employed by
the city of Jackson, Mississippi (hereinafter City), contend
that salary increases received in 1999 violated the Age Dis-
crimination in Employment Act of 1967 (ADEA) because
they were less generous to officers over the age of 40 than
to younger officers. Their suit raises the question whether
the “disparate-impact” theory of recovery announced in
Griggs v. Duke Power Co., 401 U.S. 424 (1971), for cases
brought under Title VII of the Civil Rights Act of 1964, is
cognizable under the ADEA. Despite the age of the ADEA,
it is a question that we have not yet addressed. See Hazen

*Briefs of amici curiae urging reversal were filed for the Academy of
Florida Trial Lawyers by John G. Crabtree; for the Cornell University
Chapter of the American Association of University Professors et al. by
Michael Evan Gold; and for the National Employment Lawyers Associa-
tion et al. by Cathy Ventrell-Monsees and Adele P. Kimmel.

Briefs of amici curiae urging affirmance were filed for the California
Employment Law Council by Paul Grossman, Paul W. Cane, Jr., and Neal
D. Mollen; for the Chamber of Commerce of the United States of America
by Peter Buscemi, Anne Brafford, Mark Dichter, Stephen A. Bokat, and
Robin S. Conrad; for the Equal Employment Advisory Council by Ann
Elizabeth Reesman; for the National League of Cities et al. by Richard
Ruda and James 1. Crowley; and for the Pacific Legal Foundation by John
H. Findley.

Laurie A. McCann, Daniel B. Kohrman, and Melvin Radowitz filed a
brief for AARP et al. as amici curiae.
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Paper Co. v. Biggins, 507 U. S. 604, 610 (1993); Markham v.
Geller, 451 U. S. 945 (1981) (REHNQUIST, J., dissenting from
denial of certiorari).

I

On October 1, 1998, the City adopted a pay plan granting
raises to all City employees. The stated purpose of the plan
was to “attract and retain qualified people, provide incentive
for performance, maintain competitiveness with other public
sector agencies and ensure equitable compensation to all em-
ployees regardless of age, sex, race and/or disability.”! On
May 1, 1999, a revision of the plan, which was motivated, at
least in part, by the City’s desire to bring the starting sala-
ries of police officers up to the regional average, granted
raises to all police officers and police dispatchers. Those
who had less than five years of tenure received proportion-
ately greater raises when compared to their former pay than
those with more seniority. Although some officers over the
age of 40 had less than five years of service, most of the older
officers had more.

Petitioners are a group of older officers who filed suit
under the ADEA claiming both that the City deliberately
discriminated against them because of their age (the
“disparate-treatment” claim) and that they were “adversely
affected” by the plan because of their age (the “disparate-
impact” claim). The District Court granted summary judg-
ment to the City on both claims. The Court of Appeals held
that the ruling on the former claim was premature because
petitioners were entitled to further discovery on the issue of
intent, but it affirmed the dismissal of the disparate-impact
claim. 351 F. 3d 183 (CA5 2003). Over one judge’s dissent,
the majority concluded that disparate-impact claims are cate-
gorically unavailable under the ADEA. Both the majority
and the dissent assumed that the facts alleged by petitioners
would entitle them to relief under the reasoning of Griggs.

! App. 15.
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We granted the officers’ petition for certiorari, 541 U. S.
958 (2004), and now hold that the ADEA does authorize re-
covery in “disparate-impact” cases comparable to Griggs.
Because, however, we conclude that petitioners have not set
forth a valid disparate-impact claim, we affirm.

II

During the deliberations that preceded the enactment of
the Civil Rights Act of 1964, Congress considered and re-
jected proposed amendments that would have included older
workers among the classes protected from employment dis-
crimination.? General Dynamics Land Systems, Inc. V.
Cline, 540 U. S. 581, 587 (2004). Congress did, however, re-
quest the Secretary of Labor to “make a full and complete
study of the factors which might tend to result in discrimina-
tion in employment because of age and of the consequences
of such discrimination on the economy and individuals af-
fected.” §715, 78 Stat. 265. The Secretary’s report, sub-
mitted in response to Congress’ request, noted that there
wasg little discrimination arising from dislike or intolerance
of older people, but that “arbitrary” discrimination did result
from certain age limits. Report of the Secretary of Labor,
The Older American Worker: Age Discrimination in Employ-
ment 5 (June 1965), reprinted in U. S. Equal Employment
Opportunity Commission, Legislative History of the Age
Discrimination in Employment Act (1981), Doc. No. 5 (here-
inafter Wirtz Report). Moreover, the report observed that
discriminatory effects resulted from “[i]nstitutional arrange-
ments that indirectly restrict the employment of older work-
ers.” Id., at 15.

In response to that report Congress directed the Secretary
to propose remedial legislation, see Fair Labor Standards
Amendments of 1966, Pub. L. 89-601, § 606, 80 Stat. 845, and

2See 110 Cong. Rec. 2596-2599 (1964) (amendment offered by Rep.
Dowdy, voted down 123 to 94); id., at 9911-9913, 13490-13492 (amendment
offered by Sen. Smathers, voted down 63 to 28).
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then acted favorably on his proposal. As enacted in 1967,
§4(a)(2) of the ADEA, now codified as 29 U. S. C. §623(a)(2),
provided that it shall be unlawful for an employer “to limit,
segregate, or classify his employees in any way which would
deprive or tend to deprive any individual of employment op-
portunities or otherwise adversely affect his status as an em-
ployee, because of such individual’s age . ...” 81 Stat. 603.
Except for substitution of the word “age” for the words
“race, color, religion, sex, or national origin,” the language
of that provision in the ADEA is identical to that found in
§703(a)(2) of the Civil Rights Act of 1964 (Title VII). Other
provisions of the ADEA also parallel the earlier statute.?
Unlike Title VII, however, §4(f)(1) of the ADEA, 81 Stat.
603, contains language that significantly narrows its cover-
age by permitting any “otherwise prohibited” action “where
the differentiation is based on reasonable factors other than
age” (hereinafter RFOA provision).

III

In determining whether the ADEA authorizes disparate-
impact claims, we begin with the premise that when Con-
gress uses the same language in two statutes having similar
purposes, particularly when one is enacted shortly after the
other, it is appropriate to presume that Congress intended
that text to have the same meaning in both statutes. North-
cross v. Board of Ed. of Memphis City Schools, 412 U. S.
427, 428 (1973) (per curiam). We have consistently applied

3Like Title VII with respect to all protected classes except race, the
ADEA provides an affirmative defense to liability where age is “a bona
fide occupational qualification reasonably necessary to the normal opera-
tion of the particular business . ...” §4(f)(1), 81 Stat. 603. Cf. Civil
Rights Act of 1964, § 703(e), 78 Stat. 256 (“Notwithstanding any other pro-
vision of this title, . . . it shall not be [unlawful to perform any of the
prohibited activities in §§703(a)—(d)] on the basis of his religion, sex, or
national origin in those certain instances where religion, sex, or national
origin is a bona fide occupational qualification reasonably necessary to the
normal operation of that particular business or enterprise . .. "”).
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that presumption to language in the ADEA that was “de-
rived i haec verba from Title VIL.” Lorillard v. Pons, 434
U.S. 575, 584 (1978).* Our unanimous interpretation of
§703(a)(2) of Title VII in Griggs is therefore a precedent of
compelling importance.

In Griggs, a case decided four years after the enactment
of the ADEA, we considered whether § 703 of Title VII pro-
hibited an employer “from requiring a high school education
or passing of a standardized general intelligence test as
a condition of employment in or transfer to jobs when
(a) neither standard is shown to be significantly related to
successful job performance, (b) both requirements operate to
disqualify Negroes at a substantially higher rate than white
applicants, and (c) the jobs in question formerly had been
filled only by white employees as part of a longstanding prac-
tice of giving preference to whites.” 401 U. S., at 425-426.
Accepting the Court of Appeals’ conclusion that the em-
ployer had adopted the diploma and test requirements with-
out any intent to discriminate, we held that good faith “does
not redeem employment procedures or testing mechanisms
that operate as ‘built-in headwinds’ for minority groups and
are unrelated to measuring job capability.” Id., at 432.

We explained that Congress had “directed the thrust of
the Act to the consequences of employment practices, not
simply the motivation.” Ibid. We relied on the fact that
history is “filled with examples of men and women who ren-
dered highly effective performance without the conventional
badges of accomplishment in terms of certificates, diplomas,
or degrees. Diplomas and tests are useful servants, but

4 O0scar Mayer & Co. v. Evans, 441 U.S. 750, 756 (1979) (interpreting
§14(b) of the ADEA in light of §706(c) of Title VII); Western Air Lines,
Inc. v. Criswell, 472 U. S. 400, 416 (1985) (interpreting ADEA’s bona fide
occupational qualification exception in light of Title VII's BFOQ excep-
tion); Trans World Airlines, Inc. v. Thurston, 469 U. S. 111, 121 (1985)
(interpreting the ADEA to apply to denial of privileges cases in a similar
manner as under Title VII).
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Congress has mandated the commonsense proposition that
they are not to become masters of reality.” Id., at 433.
And we noted that the Equal Employment Opportunity
Commission (EEOC), which had enforcement responsibility,
had issued guidelines that accorded with our view. Id., at
433-434. We thus squarely held that § 703(a)(2) of Title VII
did not require a showing of discriminatory intent.?

While our opinion in Griggs relied primarily on the pur-
poses of the Act, buttressed by the fact that the EEOC had
endorsed the same view, we have subsequently noted that
our holding represented the better reading of the statutory
text as well. See Watson v. Fort Worth Bank & Trust, 487
U.S. 977,991 (1988). Neither § 703(a)(2) nor the comparable
language in the ADEA simply prohibits actions that “limit,
segregate, or classify” persons; rather the language prohibits
such actions that “deprive any individual of employment
opportunities or otherwise adversely affect his status as an
employee, because of such individual’s” race or age. Ibid.
(explaining that in disparate-impact cases, “the employer’s
practices may be said to ‘adversely affect [an individual’s sta-
tus] as an employee’” (alteration in original) (quoting 42

5The congressional purposes on which we relied in Griggs have a strik-
ing parallel to two important points made in the Wirtz Report. Just as
the Griggs opinion ruled out discrimination based on racial animus as a
problem in that case, the Wirtz Report concluded that there was no sig-
nificant discrimination of that kind so far as older workers are concerned.
Wirtz Report 6. And just as Griggs recognized that the high school di-
ploma requirement, which was unrelated to job performance, had an unfair
impact on African-Americans who had received inferior educational oppor-
tunities in segregated schools, 401 U. S., at 430, the Wirtz Report identified
the identical obstacle to the employment of older workers. “Any formal
employment standard which requires, for example, a high school diploma
will obviously work against the employment of many older workers—un-
fairly if, despite his limited schooling, an older worker’s years of experi-
ence have given him the relevant equivalent of a high school education.”
Wirtz Report 3. Thus, just as the statutory text is identical, there is a
remarkable similarity between the congressional goals we cited in Griggs
and those present in the Wirtz Report.
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U.S. C. §2000e-2(a)(2))). Thus the text focuses on the ef-
fects of the action on the employee rather than the motiva-
tion for the action of the employer.°

Griggs, which interpreted the identical text at issue here,
thus strongly suggests that a disparate-impact theory should
be cognizable under the ADEA.” Indeed, for over two dec-

5In reaching a contrary conclusion, JUSTICE O’CONNOR ignores key tex-
tual differences between §4(a)(1), which does not encompass disparate-
impact liability, and §4(a)(2). Paragraph (a)(1) makes it unlawful for an
employer “to fail or refuse to hire . .. any individual . . . because of such
mdividual’s age.” (Emphasis added.) The focus of the paragraph is on
the employer’s actions with respect to the targeted individual. Para-
graph (a)(2), however, makes it unlawful for an employer “to limit . . . his
employees in any way which would deprive or tend to deprive any in-
dividual of employment opportunities or otherwise adversely affect his
status as an employee, because of such individual’s age.” (Emphasis
added.) Unlike in paragraph (a)(1), there is thus an incongruity between
the employer’s actions—which are focused on his employees generally—
and the individual employee who adversely suffers because of those ac-
tions. Thus, an employer who classifies his employees without respect to
age may still be liable under the terms of this paragraph if such classifica-
tion adversely affects the employee because of that employee’s age—the
very definition of disparate impact. JUSTICE O’CONNOR is therefore quite
wrong to suggest that the textual differences between the two paragraphs
are unimportant.

"JusTICE O’CONNOR reaches a contrary conclusion based on the text of
the statute, the legislative history, and the structure of the statute. As
we explain above, n. 6, supra, her textual reasoning is not persuasive.
Further, while Congress may have intended to remedy disparate-impact-
type situations through “noncoercive measures” in part, there is nothing
to suggest that it intended such measures to be the sole method of achiev-
ing the desired result of remedying practices that had an adverse effect
on older workers. Finally, we agree that the differences between age and
the classes protected in Title VII are relevant, and that Congress might
well have intended to treat the two differently. See post, at 253 (O’Con-
NOR, J., concurring in judgment). However, Congress obviously consid-
ered those classes of individuals to be sufficiently similar to warrant enact-
ing identical legislation, at least with respect to employment practices it
sought to prohibit. While those differences, coupled with a difference in
the text of the statute such as the RFOA provision, may warrant address-
ing disparate-impact claims in the two statutes differently, see infra, at
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ades after our decision in Griggs, the Courts of Appeals uni-
formly interpreted the ADEA as authorizing recovery on a
“disparate-impact” theory in appropriate cases.® It was
only after our decision in Hazen Paper Co. v. Biggins, 507
U.S. 604 (1993), that some of those courts concluded that
the ADEA did not authorize a disparate-impact theory of
liability.” Our opinion in Hazen Paper, however, did not ad-
dress or comment on the issue we decide today. In that
case, we held that an employee’s allegation that he was dis-
charged shortly before his pension would have vested did
not state a cause of action under a disparate-treatment the-
ory. The motivating factor was not, we held, the employee’s
age, but rather his years of service, a factor that the ADEA
did not prohibit an employer from considering when termi-

240-241, it does not justify departing from the plain text and our settled
interpretation of that text.

8B. Lindemann & D. Kadue, Age Discrimination in Employment Law
416, and n. 16 (2003) (citing Holt v. Gamewell Corp., 7197 F. 2d 36, 37 (CA1
1986); Maresco v. Evans Chemetics, 964 F. 2d 106, 115 (CA2 1992); Blum
v. Witco Chemical Corp., 829 F. 2d 367, 372 (CA3 1987); Wooden v. Board
of Ed. of Jefferson Cty., Ky., 931 F. 2d 376, 379 (CA6 1991); Monroe v.
United Airlines, 736 F. 2d 394, 404, n. 3 (CAT 1984); Dace v. ACF Indus-
tries, 722 F. 2d 374, 378 (CA8 1983), modified, 728 F. 2d 976 (1984) (per
curiam); Palmer v. United States, 7194 F. 2d 534, 536 (CA9 1986); Faulkner
v. Super Valu Stores, Inc., 3 F. 3d 1419 (CA10 1993) (assuming disparate-
impact theory); MacPherson v. University of Montevallo, 922 F. 2d 766,
771 (CA11 1991); Arnold v. United States Postal Serv., 863 F. 2d 994, 998
(CADC 1988) (assuming disparate-impact theory)).

9See, e. g., Mullin v. Raytheon Co., 164 F. 3d 696, 700 (CA1 1999) (“[Tlec-
tonic plates shifted when the Court decided [Hazen Paper]”); Gantt v.
Wilson Sporting Goods Co., 143 F. 3d 1042, 1048 (CA6 1998) (“[Tlhere is
now considerable doubt as to whether a claim of age discrimination may
exist under a disparate-impact theory” (internal quotation marks omit-
ted)). See also Lindemann & Kadue, Age Discrimination in Employment
Law, at 417-418, n. 23 (collecting cases). In contrast to the First, Seventh,
Tenth, and Eleventh Circuits, which have held that there is no disparate-
impact theory, the Second, Eighth, and Ninth Circuits continue to recog-
nize such a theory. Id., at 417, and n. 22.
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nating an employee. Id., at 612.1° While we noted that dis-
parate treatment “captures the essence of what Congress
sought to prohibit in the ADEA,” id., at 610, we were careful
to explain that we were not deciding “whether a disparate
impact theory of liability is available under the ADEA ...)”
1bid. In sum, there is nothing in our opinion in Hazen Paper
that precludes an interpretation of the ADEA that parallels
our holding in Griggs.

The Court of Appeals’ categorical rejection of disparate-
impact liability, like JUSTICE O’CONNOR’s, rested primarily
on the RFOA provision and the majority’s analysis of legisla-
tive history. As we have already explained, we think the
history of the enactment of the ADEA, with particular refer-
ence to the Wirtz Report, supports the pre-Hazen Paper con-
sensus concerning disparate-impact liability. And Hazen
Paper itself contains the response to the concern over the
RFOA provision.

The RFOA provision provides that it shall not be unlawful
for an employer “to take any action otherwise prohibited
under subsectio[n] (a) . . . where the differentiation is based
on reasonable factors other than age [discrimination] . . ..”
81 Stat. 603. In most disparate-treatment cases, if an em-
ployer in fact acted on a factor other than age, the action
would not be prohibited under subsection (a) in the first
place. See Hazen Paper, 507 U.S., at 609 (“[T]here is no
disparate treatment under the ADEA when the factor moti-
vating the employer is some feature other than the employ-
ee’s age”). In those disparate-treatment cases, such as in
Hazen Paper itself, the RFOA provision is simply unneces-
sary to avoid liability under the ADEA, since there was no
prohibited action in the first place. The RFOA provision
is not, as JUSTICE O’CONNOR suggests, a “safe harbor from
liability,” post, at 252 (emphasis deleted), since there would

0We did note, however, that the challenged conduct was actionable
under §510 of the Employee Retirement Income Security Act of 1974.
507 U. S, at 612.
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be no liability under §4(a). See Texas Dept. of Commu-
nity Affairs v. Burdine, 450 U. S. 248, 254 (1981) (noting, in
a Title VII case, that an employer can defeat liability by
showing that the employee was rejected for “a legitimate,
nondiscriminatory reason” without reference to an RFOA
provision).

In disparate-impact cases, however, the allegedly “other-
wise prohibited” activity is not based on age. Ibid.
(“[Cllaims that stress ‘disparate impact’ [by contrast] involve
employment practices that are facially neutral in their treat-
ment of different groups but that in fact fall more harshly
on one group than another .. .” (quoting Teamsters v. United
States, 431 U. S. 324, 335-336, n. 15 (1977))). It is, accord-
ingly, in cases involving disparate-impact claims that the
RFOA provision plays its principal role by precluding liabil-
ity if the adverse impact was attributable to a nonage factor
that was “reasonable.” Rather than support an argument
that disparate impact is unavailable under the ADEA, the
RFOA provision actually supports the contrary conclusion.!!

Finally, we note that both the Department of Labor, which
initially drafted the legislation, and the EEOC, which is the
agency charged by Congress with responsibility for imple-
menting the statute, 29 U. S. C. § 628, have consistently inter-
preted the ADEA to authorize relief on a disparate-impact
theory. The initial regulations, while not mentioning dis-
parate impact by name, nevertheless permitted such claims
if the employer relied on a factor that was not related to age.
29 CFR §860.103(f)(1)(1) (1970) (barring physical fitness re-
quirements that were not “reasonably necessary for the spe-

'We note that if Congress intended to prohibit all disparate-impact
claims, it certainly could have done so. For instance, in the Equal Pay
Act of 1963, 29 U. S. C. §206(d)(1), Congress barred recovery if a pay dif-
ferential was based “on any other factor”—reasonable or unreasonable—
“other than sex.” The fact that Congress provided that employers could
use only reasonable factors in defending a suit under the ADEA is there-
fore instructive.
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cific work to be performed”). See also §1625.7 (2004) (set-
ting forth the standards for a disparate-impact claim).

The text of the statute, as interpreted in Griggs, the
RFOA provision, and the EEOC regulations all support peti-
tioners’ view. We therefore conclude that it was error for
the Court of Appeals to hold that the disparate-impact the-
ory of liability is categorically unavailable under the ADEA.

Iv

Two textual differences between the ADEA and Title VII
make it clear that even though both statutes authorize recov-
ery on a disparate-impact theory, the scope of disparate-
impact liability under ADEA is narrower than under Title
VII. The first is the RFOA provision, which we have al-
ready identified. The second is the amendment to Title VII
contained in the Civil Rights Act of 1991, 105 Stat. 1071.
One of the purposes of that amendment was to modify the
Court’s holding in Wards Cove Packing Co. v. Atonio, 490
U. S. 642 (1989), a case in which we narrowly construed the
employer’s exposure to liability on a disparate-impact theory.
See Civil Rights Act of 1991, §2, 105 Stat. 1071. While the
relevant 1991 amendments expanded the coverage of Title
VII, they did not amend the ADEA or speak to the subject
of age discrimination. Hence, Wards Cove’s pre-1991 inter-
pretation of Title VII’s identical language remains applicable
to the ADEA.

Congress’ decision to limit the coverage of the ADEA by
including the RFOA provision is consistent with the fact that
age, unlike race or other classifications protected by Title
VII, not uncommonly has relevance to an individual’s capac-
ity to engage in certain types of employment. To be sure,
Congress recognized that this is not always the case, and
that society may perceive those differences to be larger or
more consequential than they are in fact. However, as Sec-
retary Wirtz noted in his report, “certain circumstances . . .
unquestionably affect older workers more strongly, as a
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group, than they do younger workers.” Wirtz Report 11.
Thus, it is not surprising that certain employment criteria
that are routinely used may be reasonable despite their ad-
verse impact on older workers as a group. Moreover, inten-
tional discrimination on the basis of age has not occurred at
the same levels as discrimination against those protected by
Title VII. While the ADEA reflects Congress’ intent to
give older workers employment opportunities whenever pos-
sible, the RFOA provision reflects this historical difference.

Turning to the case before us, we initially note that peti-
tioners have done little more than point out that the pay plan
at issue is relatively less generous to older workers than to
younger workers. They have not identified any specific test,
requirement, or practice within the pay plan that has an ad-
verse impact on older workers. As we held in Wards Cove,
it is not enough to simply allege that there is a disparate
impact on workers, or point to a generalized policy that leads
to such an impact. Rather, the employee is “‘responsible
for isolating and identifying the specific employment prac-
tices that are allegedly responsible for any observed statisti-
cal disparities.”” 490 U.S., at 656 (quoting Watson, 487
U. S., at 994; emphasis added). Petitioners have failed to
do so. Their failure to identify the specific practice being
challenged is the sort of omission that could “result in em-
ployers being potentially liable for ‘the myriad of innocent
causes that may lead to statistical imbalances . . ..”” 490
U.S., at 657. In this case not only did petitioners thus err
by failing to identify the relevant practice, but it is also clear
from the record that the City’s plan was based on reasonable
factors other than age.

The plan divided each of five basic positions—police officer,
master police officer, police sergeant, police lieutenant, and
deputy police chief—into a series of steps and half-steps.
The wage for each range was based on a survey of compara-
ble communities in the Southeast. Employees were then as-
signed a step (or half-step) within their position that corres-
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ponded to the lowest step that would still give the individual
a 2% raise. Most of the officers were in the three lowest
ranks; in each of those ranks there were officers under age
40 and officers over 40. In none did their age affect their
compensation. The few officers in the two highest ranks are
all over 40. Their raises, though higher in dollar amount
than the raises given to junior officers, represented a smaller
percentage of their salaries, which of course are higher than
the salaries paid to their juniors. They are members of the
class complaining of the “disparate impact” of the award.

Petitioners’ evidence established two principal facts: First,
almost two-thirds (66.2%) of the officers under 40 received
raises of more than 10% while less than half (45.3%) of those
over 40 did.’? Second, the average percentage increase for
the entire class of officers with less than five years of tenure
was somewhat higher than the percentage for those with
more seniority.’® Because older officers tended to occupy
more senior positions, on average they received smaller in-
creases when measured as a percentage of their salary. The
basic explanation for the differential was the City’s perceived
need to raise the salaries of junior officers to make them
competitive with comparable positions in the market.

Thus, the disparate impact is attributable to the City’s de-
cision to give raises based on seniority and position. Reli-
ance on seniority and rank is unquestionably reasonable
given the City’s goal of raising employees’ salaries to match
those in surrounding communities. In sum, we hold that the
City’s decision to grant a larger raise to lower echelon em-
ployees for the purpose of bringing salaries in line with that
of surrounding police forces was a decision based on a “rea-
sonable facto[r] other than age” that responded to the City’s
legitimate goal of retaining police officers. Cf. MacPherson
v. University of Montevallo, 922 F. 2d 766, 772 (CA11 1991).

12Exh. C, Record 1192.
13 App. to Pet. for Cert. 41a.
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While there may have been other reasonable ways for the
City to achieve its goals, the one selected was not unrea-
sonable. Unlike the business necessity test, which asks
whether there are other ways for the employer to achieve
its goals that do not result in a disparate impact on a pro-
tected class, the reasonableness inquiry includes no such
requirement.

Accordingly, while we do not agree with the Court of Ap-
peals’ holding that the disparate-impact theory of recovery
is never available under the ADEA, we affirm its judgment.

It is so ordered.

THE CHIEF JUSTICE took no part in the decision of this
case.

JUSTICE SCALIA, concurring in part and concurring in the
judgment.

I concur in the judgment of the Court, and join all except
Part III of its opinion. As to that Part, I agree with all
of the Court’s reasoning, but would find it a basis, not for
independent determination of the disparate-impact question,
but for deferral to the reasonable views of the Equal Em-
ployment Opportunity Commission (EEOC or Commission)
pursuant to Chevron U. S. A. Inc. v. Natural Resources De-
fense Council, Inc., 467 U. S. 837 (1984). See General Dy-
namics Land Systems, Inc. v. Cline, 540 U. S. 581, 601-602
(2004) (ScAL1A, J., dissenting).

This is an absolutely classic case for deference to agency
interpretation. The Age Discrimination in Employment
Act of 1967 (ADEA), 29 U.S. C. §621 et seq., confers upon
the EEOC authority to issue “such rules and regulations as
it may consider necessary or appropriate for carrying out”
the ADEA. §628. Pursuant to this authority, the EEOC
promulgated, after notice-and-comment rulemaking, see 46
Fed. Reg. 47724, 47727 (1981), a regulation that reads as
follows:
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“When an employment practice, including a test, is
claimed as a basis for different treatment of employees
or applicants for employment on the grounds that it is a
‘factor other than’ age, and such a practice has an ad-
verse impact on individuals within the protected age
group, it can only be justified as a business necessity.”
29 CFR §1625.7(d) (2004).

The statement of the EEOC which accompanied publication
of the agency’s final interpretation of the ADEA said the
following regarding this regulation: “Paragraph (d) of
§1625.7 has been rewritten to make it clear that employment
criteria that are age-neutral on their face but which never-
theless have a disparate impact on members of the protected
age group must be justified as a business necessity. See
Laugesen v. Anaconda Corp., 510 F. 2d 307 (6th Cir. 1975);
Griggs v. Duke Power Co., 401 U.S. 424 (1971).” 46 Fed.
Reg., at 47725. The regulation affirmed, moreover, what
had been the longstanding position of the Department of
Labor, the agency that previously administered the ADEA,
see ante, at 239; 29 CFR §860.103(f)(1)(i) (1970). And fi-
nally, the Commission has appeared in numerous cases in the
lower courts, both as a party and as amicus curiae, to defend
the position that the ADEA authorizes disparate-impact
claims.! Even under the unduly constrained standards of
agency deference recited in United States v. Mead Corp., 533

1See, e. g., Brief for EEOC as Amicus Curiae Supporting Plaintiffs-
Appellees in Meacham v. Knolls Atomic Power Lab., No. 02-4083(L) etc.
(CA2), p. 12, available at http://www.eeoc.gov/briefs/meacha.txt (all In-
ternet materials as visited Mar. 24, 2005, and available in Clerk of Court’s
case file) (“The Commission has consistently defended [the interpretation
announced in 29 CFR §1625.7(d) (2004)], arguing that a claim of discrimi-
nation under a disparate impact theory is cognizable”); Brief for EEOC
as Amicus Curiae Supporting Plaintiffs-Appellants Seeking Reversal in
Sitko v. Goodyear Tire & Rubber Co., No. 02-4083 (CA6), p. 8, available
at http:/www.eeoc.gov/briefs/sitkov.txt (pending); EEOC v. McDonnell
Douglas Corp., 191 F. 3d 948, 950-951 (CA8 1999).
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U. S. 218 (2001), the EEOC’s reasonable view that the ADEA
authorizes disparate-impact claims is deserving of deference.
Id., at 229-231, and n. 12. A fortiori, it is entitled to defer-
ence under the pre-Mead formulation of Chevron, to which I
continue to adhere. See 533 U.S., at 256-257 (SCALIA, J.,
dissenting).

JUSTICE O’CONNOR both denies that the EEOC has taken
a position on the existence of disparate-impact claims and
asserts that, even if it has, its position does not deserve def-
erence. See post, at 264-267 (opinion concurring in judg-
ment). The first claim cannot be squared with the text of
the EEOC’s regulation, quoted above. This cannot possibly
be read as agnostic on the question whether the ADEA pro-
hibits employer practices that have a disparate impact on the
aged. It provides that such practices “can only be justified
as a business necessity,” compelling the conclusion that, ab-
sent a “business necessity,” such practices are prohibited.?

JUSTICE O’CONNOR would not defer to the EEOC regula-
tion, even if it read as it does, because, she says, the regula-
tion “does not purport to interpret the language of §4(a) at
all,” but is rather limited to an interpretation of the “reason-
able factors other than age” (RFOA) clause of §4(f)(1) of the
ADEA, which she says is not at issue. Post, at 265. This
argument assumes, however, that the RFOA clause operates
independently of the remainder of the ADEA. It does not.
Section 4(f)(1) provides, in relevant part:

2Perhaps JUSTICE O’CONNOR adopts the narrower position that, while
the EEOC has taken the view that the ADEA prohibits actions that have
a disparate impact, it has stopped short of recognizing “disparate impact
claims.”  Post, at 265 (opinion concurring in judgment) (emphasis added).
If so, this position is equally misguided. The EEOC need not take the
extra step of recognizing that individuals harmed by prohibited actions
have a right to sue; the ADEA itself makes that automatic. 29 U. S. C.
§626(c)(1) (“Any person aggrieved may bring a civil action in any court of
competent jurisdiction for such legal or equitable relief as will effectuate
the purposes of this chapter . ..”).
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“It shall not be unlawful for an employer, employment
agency, or labor organization . . . to take any action oth-
erwise prohibited under subsections (a), (b), (c), or (e) of
this section . . . where the differentiation is based on
reasonable factors other than age .. ..” 29 U.S.C.
§623(f)(1) (emphasis added).

As this text makes clear, the RFOA defense is relevant only
as a response to employer actions “otherwise prohibited” by
the ADEA. Hence, the unavoidable meaning of the regula-
tion at issue is that the ADEA prohibits employer actions
that have an “adverse impact on individuals within the pro-
tected age group.” 29 CFR §1625.7(d) (2004). And, of
course, the only provision of the ADEA that could conceiv-
ably be interpreted to effect such a prohibition is §4(a)(2)—
the provision that JUSTICE O’CONNOR maintains the EEOC
“does not purport to interpret . .. at all.” Post, at 265.>

3JUSTICE O’CONNOR argues that the regulation does not necessarily
construe §4(a)2) to prohibit disparate impact, because disparate treat-
ment also can have the effect which the regulation addresses—viz., “an
adverse impact on individuals within the protected age group,” 29 CFR
§1625.7(d) (2004). See post, at 265-266. That is true enough. But the
question here is not whether disparate-treatment claims (when they have
a disparate impact) are also covered by the regulation; it is whether
disparate-impact claims of all sorts are covered; and there is no way to
avoid the conclusion (consistently reaffirmed by the agency’s actions over
the years) that they are. That is also a complete response to JUSTICE
O’CONNOR’s point that the regulation could not refer to §4(a)(2) because
it includes “applicants for employment,” who are protected only under
§4(a)(1). Perhaps applicants for employment are covered only when (as
JUSTICE O’CONNOR posits) disparate treatment results in disparate im-
pact; or perhaps the agency’s attempt to sweep employment applications
into the disparate-impact prohibition is mistaken. But whatever in addi-
tion it may cover, or may erroneously seek to cover, it is impossible to
contend that the regulation does not cover actions that “limit, segregate,
or classify” employees in a way that produces a disparate impact on those
within the protected age group; and the only basis for its interpretation
that those actions are prohibited is §4(a)(2).



Cite as: 544 U. S. 228 (2005) 247
O’CONNOR, J., concurring in judgment

Lastly, JUSTICE O’CONNOR argues that the EEOC’s inter-
pretation of what is “otherwise prohibited” by the ADEA is
not entitled to deference because the Court concludes that
the same regulation’s interpretation of another term—the
term “reasonable factors other than age,” which the regula-
tion takes to include only “business necessity”’—is unreason-
able. Post, at 266. Her logic seems to be that, because the
two interpretations appear in the same paragraph, they
should stand or fall together. She cites no case for this
proposition, and it makes little sense. If the two simultane-
ously adopted interpretations were contained in distinct
paragraphs, the invalidation of one would not, of course, ren-
der the other infirm. (JUSTICE O’CONNOR does not mean to
imply, I assume, that our rejection of the EEOC’s application
of the phrase “‘reasonable factors other than age’” to
disparate-impact claims in paragraph (d) of §1625.7 relieves
the lower courts of the obligation to defer to the EEOC’s
other applications of the same phrase in paragraph (c) or (e).)
I can conceive no basis for a different rule simply because
the two simultaneously adopted interpretations appear in
the same paragraph.

The EEOC has express authority to promulgate rules and
regulations interpreting the ADEA. It has exercised that
authority to recognize disparate-impact claims. And, for
the reasons given by the plurality opinion, its position is emi-
nently reasonable. In my view, that is sufficient to resolve
this case.

JUSTICE O’CONNOR, with whom JUSTICE KENNEDY and
JUSTICE THOMAS join, concurring in the judgment.

“Disparate treatment . . . captures the essence of what
Congress sought to prohibit in the [Age Discrimination in
Employment Act of 1967 (ADEA), 29 U. S. C. §621 et seq.]
It is the very essence of age discrimination for an older em-
ployee to be fired because the employer believes that produc-
tivity and competence decline with old age.” Hazen Paper
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Co. v. Biggins, 507 U. S. 604, 610 (1993). In the nearly four
decades since the ADEA’s enactment, however, we have
never read the statute to impose liability upon an employer
without proof of discriminatory intent. See ibid.; Markham
v. Geller, 451 U. S. 945 (1981) (REHNQUIST, J., dissenting from
denial of certiorari). I decline to join the Court in doing
so today.

I would instead affirm the judgment below on the ground
that disparate impact claims are not cognizable under the
ADEA. The ADEA’s text, legislative history, and purposes
together make clear that Congress did not intend the statute
to authorize such claims. Moreover, the significant differ-
ences between the ADEA and Title VII of the Civil Rights
Act of 1964 counsel against transposing to the former our
construction of the latter in Griggs v. Duke Power Co., 401
U. S. 424 (1971). Finally, the agencies charged with admin-
istering the ADEA have never authoritatively construed the
statute’s prohibitory language to impose disparate impact li-
ability. Thus, on the precise question of statutory interpre-
tation now before us, there is no reasoned agency reading of
the text to which we might defer.

I
A

Our starting point is the statute’s text. Section 4(a) of
the ADEA makes it unlawful for an employer:

“(1) to fail or refuse to hire or to discharge any indi-
vidual or otherwise discriminate against any individual
with respect to his compensation, terms, conditions, or
privileges of employment, because of such individual’s
age; [or]

“(2) to limit, segregate, or classify his employees in
any way which would deprive or tend to deprive any
individual of employment opportunities or otherwise ad-
versely affect his status as an employee, because of such
individual’s age . ...” 29 U.S. C. §623(a).
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Neither petitioners nor the plurality contend that the first
paragraph, §4(a)(1), authorizes disparate impact claims, and
I think it obvious that it does not. That provision plainly
requires discriminatory intent, for to take an action against
an individual “because of such individual’s age” is to do so
“by reason of” or “on account of” her age. See Webster’s
Third New International Dictionary 194 (1961); see also
Teamsters v. United States, 431 U.S. 324, 335-336, n. 15
(1977) (“‘Disparate treatment’ . . . is the most easily under-
stood type of discrimination. The employer simply treats
some people less favorably than others because of their [pro-
tected characteristic]. Proof of discriminatory motive is
critical” (emphasis added)).

Petitioners look instead to the second paragraph, §4(a)(2),
as the basis for their disparate impact claim. But petition-
ers’ argument founders on the plain language of the statute,
the natural reading of which requires proof of diseriminatory
intent. Section 4(a)(2) uses the phrase “because of . . . age”
in precisely the same manner as does the preceding para-
graph—to make plain that an employer is liable only if its
adverse action against an individual is motivated by the
individual’s age.

Paragraphs (a)(1) and (a)(2) do differ in one informa-
tive respect. The employer actions targeted by paragraph
(a)(1)—. e., refusing to hire, discharging, or discriminating
against—are inherently harmful to the targeted individual.
The actions referred to in paragraph (a)(2), on the other
hand—i. e., limiting, segregating, or classifying—are facially
neutral. Accordingly, paragraph (a)(2) includes additional
language which clarifies that, to give rise to liability, the em-
ployer’s action must actually injure someone: The decision to
limit, segregate, or classify employees must “deprive or tend
to deprive [an] individual of employment opportunities or
otherwise adversely affect his status as an employee.” That
distinction aside, the structures of paragraphs (a)(1) and
(a)(2) are otherwise identical. Each paragraph prohibits an
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employer from taking specified adverse actions against an
individual “because of such individual’s age.”

The plurality instead reads paragraph (a)(2) to prohibit
employer actions that “adversely affect [an individual’s] sta-
tus as an employele] because of such individual’s age.”
Under this reading, “because of . . . age” refers to the cause
of the adverse effect rather than the motive for the employ-
er’s action. See ante, at 235-236. This reading is unper-
suasive for two reasons. First, it ignores the obvious paral-
lel between paragraphs (a)(1) and (a)(2) by giving the phrase
“because of such individual’s age” a different meaning in each
of the two paragraphs. And second, it ignores the drafters’
use of a comma separating the “because of . . . age” clause
from the preceding language. That comma makes plain that
the “because of . . . age” clause should not be read, as the
plurality would have it, to modify only the “adversely affect”
phrase. See, e. g., United States v. Ron Pair Enterprises,
Inc., 489 U. S. 235, 241 (1989) (interpreting statute in light
of the drafters’ use of a comma to set aside a particular
phrase from the following language); see also B. Garner, A
Dictionary of Modern Legal Usage 101 (2d ed. 1995) (“Gener-
ally, the word because should not follow a comma”). Rather,
the “because of . . . age” clause is set aside to make clear
that it modifies the entirety of the preceding paragraph: An
employer may not, because of an individual’s age, limit, seg-
regate, or classify his employees in a way that harms that
individual.

The plurality also argues that its reading is supported by
the supposed “incongruity” between paragraph (a)(2)’s use
of the plural in referring to the employer’s actions (“limit,
segregate, or classify his employees”) and its use of the
singular in the “because of such individual’s age” clause.
(Emphases added.) Ante, at 236, n. 6. Not so. For the
reasons just stated, the “because of . . . age” clause modifies
all of the preceding language of paragraph (a)(2). That pre-
ceding language is phrased in both the plural (insofar as it
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refers to the employer’s actions relating to employees) and
the singular (insofar as it requires that such action actually
harm an individual). The use of the singular in the “be-
cause of . . . age” clause simply makes clear that paragraph
(a)(2) forbids an employer to limit, segregate, or classify his
employees if that decision is taken because of even one em-
ployee’s age and that individual (alone or together with oth-
ers) is harmed.
B

While §4(a)(2) of the ADEA makes it unlawful to inten-
tionally discriminate because of age, §4(f)(1) clarifies that
“[i]t shall not be unlawful for an employer . . . to take any
action otherwise prohibited under subsections (a), (b), (c), or
(e) of this section . . . where the differentiation is based
on reasonable factors other than age .. ..” 29 U.S.C.
§623(f)(1). This “reasonable factors other than age”
(RFOA) provision “insure[s] that employers [are] permitted
to use neutral criteria” other than age, EEOC v. Wyoming,
460 U. S. 226, 232-233 (1983), even if this results in a dispar-
ate adverse impact on older workers. The provision there-
fore expresses Congress’ clear intention that employers not
be subject to liability absent proof of intentional age-based
discrimination. That policy, in my view, cannot easily be
reconciled with the plurality’s expansive reading of §4(a)(2).

The plurality, however, reasons that the RFOA provision’s
language instead confirms that § 4(a) authorizes disparate im-
pact claims. If §4(a) prohibited only intentional discrimina-
tion, the argument goes, then the RFOA provision would
have no effect because any action based on a factor other
than age would not be “‘otherwise prohibited’” under §4(a).
See ante, at 238-239. Moreover, the plurality says, the
RFOA provision applies only to employer actions based on
reasonable factors other than age—so employers may still be
held liable for actions based on unreasonable nonage factors.
See ante, at 239.
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This argument misconstrues the purpose and effect of the
RFOA provision. Discriminatory intent is required under
§4(a), for the reasons discussed above. The role of the
RFOA provision is to afford employers an independent safe
harbor from liability. It provides that, where a plaintiff has
made out a prima facie case of intentional age discrimina-
tion under §4(a)—thus “creat[ing] a presumption that the
employer unlawfully discriminated against the employee,”
Texas Dept. of Community Affairs v. Burdine, 450 U. S. 248,
254 (1981)—the employer can rebut this case by producing
evidence that its action was based on a reasonable nonage
factor. Thus, the RFOA provision codifies a safe harbor
analogous to the “legitimate, nondiscriminatory reason”
(LNR) justification later recognized in Title VII suits.
Ibid.; McDonnell Douglas Corp. v. Green, 411 U. S. 792, 802
(1973).

Assuming the McDonnell Douglas framework applies to
ADEA suits, see O’Connor v. Consolidated Coin Caterers
Corp., 517 U. S. 308, 311 (1996), this “rebuttal” function of the
RFOA provision is arguably redundant with the judicially
established LNR justification. See ante, at 238-239. But,
at most, that merely demonstrates Congress’ abundance of
caution in codifying an express statutory exemption from
liability in the absence of discriminatory intent. See Fort
Stewart Schools v. FLRA, 495 U. S. 641, 646 (1990) (provi-
sions that, although “technically unnecessary,” are some-
times “inserted out of an abundance of caution—a drafting
imprecision venerable enough to have left its mark on legal
Latin (ex abundanti cautela)”). It is noteworthy that even
after McDonnell Douglas was decided, lower courts contin-
ued to rely on the RFOA exemption, in lieu of the LNR
justification, as the basis for rebutting a prima facie case of
age discrimination. See, e. g., Krieg v. Paul Revere Life Ins.
Co., 718 F. 2d 998, 999 (CA11 1983) (per curiam); Schwager
v. Sun Oil Co. of Pa., 591 F. 2d 58, 61 (CA10 1979); Bittar v.
Air Canada, 512 F. 2d 582, 582-583 (CA5 1975) (per curiam).
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In any event, the RFOA provision also plays a distinct
(and clearly nonredundant) role in “mixed-motive” cases. In
such cases, an adverse action taken in substantial part be-
cause of an employee’s age may be “otherwise prohibited” by
§4(a). See Desert Palace, Inc. v. Costa, 539 U.S. 90, 93
(2003); Price Waterhouse v. Hopkins, 490 U. S. 228, 262-266
(1989) (O’CONNOR, J., concurring in judgment). The RFOA
exemption makes clear that such conduct is nevertheless
lawful so long as it is “based on” a reasonable factor other
than age.

Finally, the RFOA provision’s reference to “reasonable”
factors serves only to prevent the employer from gaining the
benefit of the statutory safe harbor by offering an irrational
justification. Reliance on an unreasonable nonage factor
would indicate that the employer’s explanation is, in fact,
no more than a pretext for intentional discrimination. See
Reeves v. Sanderson Plumbing Products, Inc., 530 U. S. 133,
147 (2000); see also Hazen Paper, 507 U. S., at 613-614.

II

The legislative history of the ADEA confirms what its text
plainly indicates—that Congress never intended the statute
to authorize disparate impact claims. The drafters of the
ADEA and the Congress that enacted it understood that age
discrimination was qualitatively different from the kinds of
discrimination addressed by Title VII, and that many legiti-
mate employment practices would have a disparate impact
on older workers. Accordingly, Congress determined that
the disparate impact problem would best be addressed
through noncoercive measures, and that the ADEA’s prohibi-
tory provisions should be reserved for combating intentional

age-based discrimination.
A

Although Congress rejected proposals to address age dis-
crimination in the Civil Rights Act of 1964, § 715 of that Act
directed the Secretary of Labor to undertake a study of age
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discrimination in employment and to submit to Congress a
report containing “such recommendations for legislation to
prevent arbitrary discrimination in employment because of
age as he determines advisable,” 78 Stat. 265. See General
Dynamics Land Systems, Inc. v. Cline, 540 U. S. 581, 586—
587 (2004); EEOC v. Wyoming, 460 U.S., at 229. In re-
sponse, Secretary Willard Wirtz submitted the report that
provided the blueprint for the ADEA. See Report of the
Secretary of Labor, The Older American Worker: Age Dis-
crimination in Employment (June 1965), reprinted in U. S.
Equal Employment Opportunity Commission, Legislative
History of the Age Discrimination in Employment Act
(1981), Doc. No. 5 (hereinafter Wirtz Report or Report).
Because the ADEA was modeled on the Wirtz Report’s find-
ings and recommendations, the Report provides critical in-
sights into the statute’s meaning. See generally Blumrosen,
Interpreting the ADEA: Intent or Impact 14-20, in Age Dis-
crimination in Employment Act: A Compliance and Litiga-
tion Manual for Lawyers and Personnel Practitioners 83-89
(M. Lake ed. 1982); see also General Dynamics, supra, at
587-590 (relying on the Wirtz Report to interpret the
ADEA); EEOC v. Wyoming, supra, at 230-231 (discussing
the Report’s role in the drafting of the ADEA).

The Wirtz Report reached two conclusions of central rele-
vance to the question presented by this case. First, the Re-
port emphasized that age discrimination is qualitatively dif-
ferent from the types of discrimination prohibited by Title
VII of the Civil Rights Act of 1964 (i. e., race, color, reli-
gion, sex, and national origin discrimination). Most impor-
tantly—in stark contrast to the types of discrimination ad-
dressed by Title VII—the Report found no evidence that age
discrimination resulted from intolerance or animus toward
older workers. Rather, age discrimination was based pri-
marily upon unfounded assumptions about the relationship
between an individual’s age and her ability to perform a job.
Wirtz Report 2. In addition, whereas ability is nearly al-
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ways completely unrelated to the characteristics protected
by Title VII, the Report found that, in some cases, “there is
in fact a relationship between [an individual’s] age and his
ability to perform the job.” Ibid. (emphasis deleted).

Second, the Wirtz Report drew a sharp distinction be-
tween “‘arbitrary discrimination’” (which the Report clearly
equates with disparate treatment) and circumstances or
practices having a disparate impact on older workers. See
id., at 2, 21-22. The Report defined “arbitrary” discrimina-
tion as adverse treatment of older workers “because of as-
sumptions about the effect of age on their ability to do a job
when there is in fact no basis for these assumptions.” Id.,
at 2 (emphasis in original). While the “most obvious kind”
of arbitrary discrimination is the setting of unjustified maxi-
mum age limits for employment, id., at 6, naturally the Re-
port’s definition encompasses a broad range of disparate
treatment.

The Report distinguished such “arbitrary” (i.e., inten-
tional and unfounded) discrimination from two other phe-
nomena. One involves differentiation of employees based on
a genuine relationship between age and ability to perform a
job. Seeid., at 2. In this connection, the Report examined
“circumstances which unquestionably affect older workers
more strongly, as a group, than they do younger workers,”
including questions of health, educational attainment, and
technological change. Id., at 11-14.! In addition, the Re-

1Tt is in this connection that the Report refers to formal employment
standards requiring a high school diploma. See Wirtz Report 3. The
Wirtz Report did say that such a requirement would be “unfair” if an
older worker’s years of experience had given him an equivalent education.
Ibid. But the plurality is mistaken to find in this statement a congres-
sional “goal” of eliminating job requirements with a disparate impact on
older workers. See ante, at 235, n. 5. Rather, the Wirtz Report dis-
cussed the diploma requirement in the context of a broader discussion of
the effects of “wholly impersonal forces—most of them part of what is
properly, if sometimes too casually, called ‘progress.”” Wirtz Report 3.
These forces included “the pace of changing technology, changing jobs,
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port assessed “institutional arrangements”—such as senior-
ity rules, workers’ compensation laws, and pension plans—
which, though intended to benefit older workers, might actu-
ally make employers less likely to hire or retain them. Id.,
at 2, 15-117.

The Report specifically recommended legislative action to
prohibit “arbitrary discrimination,” i.e., disparate treat-
ment. Id., at 21-22. In sharp contrast, it recommended
that the other two types of “discrimination”—both involving
factors or practices having a disparate impact on older work-
ers—be addressed through noncoercive measures: programs
to increase the availability of employment; continuing educa-
tion; and adjustment of pension systems, workers’ compensa-
tion, and other institutional arrangements. Id., at 22-25.
These recommendations found direct expression in the
ADEA, which was drafted at Congress’ command that the
Secretary of Labor make “specific legislative recommenda-
tions for implementing the [Wirtz Report’s] conclusions,”
Fair Labor Standards Amendments of 1966, § 606, 80 Stat.
845. See also Gemeral Dynamics, supra, at 589 (“[T]he
ADEA . .. begins with statements of purpose and findings
that mirror the Wirtz Report”).

B

The ADEA’s structure confirms Congress’ determination
to prohibit only “arbitrary” discrimination (i. e., disparate
treatment based on unfounded assumptions), while address-
ing practices with a disparate adverse impact on older work-

changing educational requirements, and changing personnel practices,”
which “increase[d] the need for special efforts if older workers’ employ-
ment prospects are to improve significantly.” Ibid. (emphasis added); see
also id., at 11-15 (discussing the educational attainments of older workers,
together with health and technological change, in a section entitled “The
Necessary Recognition of Forces of Circumstance”). The Report recom-
mended that such forces be addressed through noncoercive instead of pro-
hibitory measures, and it specifically focused on the need for educational
opportunities for older workers. See id., at 23-25.
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ers through noncoercive measures. Section 2—which sets
forth the findings and purposes of the statute—draws a clear
distinction between “the setting of arbitrary age limits re-
gardless of potential for job performance” and “certain oth-
erwise desirable practices [that] may work to the disadvan-
tage of older persons.” 29 U.S. C. §621(a)(2). In response
to these problems, § 2 identifies three purposes of the ADEA:
“[1] to promote employment of older persons based on their
ability rather than age; [2] to prohibit arbitrary age discrimi-
nation in employment; [and 3] to help employers and workers
find ways of meeting problems arising from the impact of
age on employment.” §621(b).

Each of these three purposes corresponds to one of the
three substantive statutory sections that follow. Section 3
seeks to “promote employment of older persons” by directing
the Secretary of Labor to undertake a program of research
and education related to “the needs and abilities of older
workers, and their potentials for continued employment and
contribution to the economy.” §622(a). Section 4, which
contains the ADEA’s core prohibitions, corresponds to the
second purpose: to “prohibit arbitrary age discrimination in
employment.” Finally, §5 addresses the third statutory
purpose by requiring the Secretary of Labor to undertake a
study of “institutional and other arrangements giving rise to
involuntary retirement” and to submit any resulting findings
and legislative recommendations to Congress. §624(a)(1).

Section 4—including § 4(a)(2)—must be read in light of the
express statutory purpose the provision was intended to
effect: the prohibition of “arbitrary age discrimination in
employment.” §621(b). As the legislative history makes
plain, “arbitrary” age discrimination had a very specific
meaning for the ADEA’s drafters. It meant disparate treat-
ment of older workers, predominantly because of unfounded
assumptions about the relationship between age and ability.
See supra, at 255-256. Again, such intentional discrimina-
tion was clearly distinguished from circumstances and prac-
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tices merely having a disparate impact on older workers,
which—as ADEA §§2, 3, and 5 make clear—Congress in-
tended to address through research, education, and possible
future legislative action.

C

In addition to this affirmative evidence of congressional
intent, I find it telling that the legislative history is devoid
of any discussion of disparate impact claims or of the compli-
cated issues such claims raise in the ADEA context. See
Gold, Disparate Impact Under the Age Discrimination in
Employment Act of 1967, 25 Berkeley J. Emp. & Lab. L. 1,
40 (2004). At the time the ADEA was enacted, the predomi-
nant focus of antidiscrimination law was on intentional dis-
crimination; the concept of disparate impact liability, by con-
trast, was quite novel. See, e.g., Gold, Griggs’ Folly: An
Essay on the Theory, Problems, and Origin of the Adverse
Impact Definition of Employment Discrimination and a Rec-
ommendation for Reform, 7 Indus. Rel. L. J. 429, 518-520
(1985); Blumrosen, Strangers in Paradise: Griggs v. Duke
Power Co. and the Concept of Employment Discrimination,
71 Mich. L. Rev. 59, 69-71 (1972-1973). Had Congress in-
tended to inaugurate disparate impact liability in the ADEA,
one would expect to find some indication of that intent in the
text and the legislative history. There is none.

D

Congress’ decision not to authorize disparate impact
claims is understandable in light of the questionable utility
of such claims in the age-discrimination context. No one
would argue that older workers have suffered disadvantages
as a result of entrenched historical patterns of discrimina-
tion, like racial minorities have. See Massachusetts Bd. of
Retirement v. Murgia, 427 U. S. 307, 313-314 (1976) (per cu-
riam); see also Wirtz Report 5-6. Accordingly, disparate
impact liability under the ADEA cannot be justified, and is
not necessary, as a means of redressing the cumulative re-
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sults of past diserimination. Cf. Griggs, 401 U.S., at 430
(reasoning that disparate impact liability is necessary under
Title VII to prevent perpetuation of the results of past ra-
cial discrimination).

Moreover, the Wirtz Report correctly concluded that—un-
like the classifications protected by Title VII—there often s
a correlation between an individual’s age and her ability to
perform a job. Wirtz Report 2, 11-15. That is to be ex-
pected, for “physical ability generally declines with age,”
Murgia, supra, at 315, and in some cases, so does mental
capacity, see Gregory v. Ashcroft, 501 U. S. 452, 472 (1991).
Perhaps more importantly, advances in technology and in-
creasing access to formal education often leave older work-
ers at a competitive disadvantage vis-a-vis younger workers.
Wirtz Report 11-15. Beyond these performance-affecting
factors, there is also the fact that many employment benefits,
such as salary, vacation time, and so forth, increase as an
employee gains experience and seniority. See, e.g., Fin-
negan v. Trans World Airlines, Inc., 967 F. 2d 1161, 1164
(CAT7 1992) (“[Vlirtually all elements of a standard compen-
sation package are positively correlated with age”). Accord-
ingly, many employer decisions that are intended to cut costs
or respond to market forces will likely have a disproportion-
ate effect on older workers. Given the myriad ways in
which legitimate business practices can have a disparate im-
pact on older workers, it is hardly surprising that Congress
declined to subject employers to civil liability based solely
on such effects.

I11

The plurality and JUSTICE SCALIA offer two principal ar-
guments in favor of their reading of the statute: that the
relevant provision of the ADEA should be read in pari mate-
ria with the parallel provision of Title VII, and that we
should give interpretive weight or deference to agency state-
ments relating to disparate impact liability. I find neither
argument persuasive.
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A

The language of the ADEA’s prohibitory provisions was
modeled on, and is nearly identical to, parallel provisions in
Title VII. See McKennon v. Nashville Banner Publishing
Co., 513 U. S. 352, 357 (1995); Lorillard v. Pons, 434 U.S.
575, 584 (1978). Because Griggs, supra, held that Title VII’s
§703(a)(2) permits disparate impact claims, the plurality con-
cludes that we should read §4(a)(2) of the ADEA similarly.
Ante, at 233-238.

Obviously, this argument would be a great deal more con-
vincing had Griggs been decided before the ADEA was
enacted. In that case, we could safely assume that Congress
had notice (and therefore intended) that the language at
issue here would be read to authorize disparate impact
claims. See, e. g., Department of Energy v. Ohio, 503 U. S.
607, 626 (1992); Holmes v. Securities Investor Protection
Corporation, 503 U. S. 258, 268 (1992). But Griggs was de-
cided four years after the ADEA’s enactment, and there is
no reason to suppose that Congress in 1967 could have fore-
seen the interpretation of Title VII that was to come. See
Fogerty v. Fantasy, Inc., 510 U. S. 517, 523, n. 9 (1994); see
also supra, at 258 (discussing novelty of disparate impact
theory at the time of the ADEA’s enactment).

To be sure, where two statutes use similar language we
generally take this as “a strong indication that [they] should
be interpreted pari passu.” Northcross v. Board of Ed. of
Memphis City Schools, 412 U. S. 427, 428 (1973) (per cu-
riam). But this is not a rigid or absolute rule, and it
“‘readily yields’” to other indicia of congressional intent.
General Dynamics, 540 U.S., at 595 (quoting Atlantic
Cleaners & Dyers, Inc. v. United States, 286 U. S. 427, 433
(1932)). Indeed, “‘the meaning [of the same words] well
may vary to meet the purposes of the law.”” United States
v. Cleveland Indians Baseball Co., 532 U. S. 200, 213 (2001)
(quoting Atlantic Cleaners & Dyers, supra, at 433; altera-
tion in original). Accordingly, we have not hesitated to give
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a different reading to the same language—whether appear-
ing in separate statutes or in separate provisions of the same
statute—if there is strong evidence that Congress did not
intend the language to be used uniformly. See, e. g., General
Dynamics, supra, at 595-597 (“age” has different meaning
where used in different parts of the ADEA); Cleveland Ind:i-
ans, supra, at 213 (“wages paid” has different meanings in
different provisions of Title 26 U. S. C.); Robinson v. Shell
01l Co., 519 U. S. 337, 343-344 (1997) (“employee” has differ-
ent meanings in different parts of Title VII); Fogerty, supra,
at 522-525 (Copyright Act’s attorney’s fees provision has dif-
ferent meaning than the analogous provision in Title VII,
despite their “virtually identical language”). Such is the
case here.

First, there are significant textual differences between
Title VII and the ADEA that indicate differences in con-
gressional intent. Most importantly, whereas the ADEA’s
RFOA provision protects employers from liability for any
actions not motivated by age, see supra, at 251-253, Title
VII lacks any similar provision. In addition, the ADEA’s
structure demonstrates Congress’ intent to combat inten-
tional discrimination through §4’s prohibitions while ad-
dressing employment practices having a disparate impact on
older workers through independent noncoercive mechanisms.
See supra, at 256-258. There is no analogy in the structure
of Title VII. Furthermore, as the Congresses that adopted
both Title VII and the ADEA clearly recognized, the two
statutes were intended to address qualitatively different
kinds of discrimination. See supra, at 253-255. Disparate
impact liability may have a legitimate role in combating the
types of discrimination addressed by Title VII, but the na-
ture of aging and of age discrimination makes such liability
inappropriate for the ADEA. See supra, at 258-259.

Finally, nothing in the Court’s decision in Griggs itself pro-
vides any reason to extend its holding to the ADEA. As
the plurality tacitly acknowledges, ante, at 235, the decision
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in Griggs was not based on any analysis of Title VII's actual
language. Rather, the ratio decidendi was the statute’s per-
ceived purpose, 1. e.,

“to achieve equality of employment opportunities and
remove barriers that have operated in the past to favor
an identifiable group of white employees over other em-
ployees. Under the Act, practices, procedures, or tests
neutral on their face, and even neutral in terms of intent,
cannot be maintained if they operate to ‘freeze’ the sta-
tus quo of prior discriminatory employment practices.”
401 U. S., at 429-430.

In other words, the Court in Griggs reasoned that disparate
impact liability was necessary to achieve Title VII's ostensi-
ble goal of eliminating the cumulative effects of historical
racial discrimination. However, that rationale finds no par-
allel in the ADEA context, see Murgia, 427 U. S., at 313-314,
and it therefore should not control our decision here.

Even venerable canons of construction must bow, in an ap-
propriate case, to compelling evidence of congressional in-
tent. In my judgment, the significant differences between
Title VII and the ADEA are more than sufficient to over-
come the default presumption that similar language is to be
read similarly. See Fogerty, supra, at 523-524 (concluding
that the “normal indication” that similar language should be
read similarly is “overborne” by differences between the leg-
islative history and purposes of two statutes).

B

The plurality asserts that the agencies charged with the
ADEA’s administration “have consistently interpreted the
[statute] to authorize relief on a disparate-impact theory.”
Ante, at 239. In support of this claim, the plurality de-
scribes a 1968 interpretive bulletin issued by the Depart-
ment of Labor as “permitt[ing]” disparate impact claims.
Ibid. (citing 29 CFR §860.103(f)(1)(1) (1970)). And the plu-
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rality cites, without comment, an Equal Employment Oppor-
tunity Commission (EEOC) policy statement construing the
RFOA provision. Ante, at 240 (citing 29 CFR §1625.7
(2004)). It is unclear what interpretive value the plurality
means to assign to these agency statements. But JUSTICE
SCALIA, at least, thinks that the EEOC statement is entitled
to deference under Chevron U. S. A. Inc. v. Natural Re-
sources Defense Council, Inc., 467 U. S. 837 (1984), and that
“that is sufficient to resolve this case.” Amnte, at 247 (opinion
concurring in part and concurring in judgment). I disagree
and, for the reasons that follow, would give no weight to the
statements in question.

The 1968 Labor Department bulletin to which the plurality
alludes was intended to “provide ‘a practical guide to em-
ployers and employees as to how the office representing the
public interest in its enforcement will seek to apply it.”” 29
CFR §860.1 (1970) (quoting Skidmore v. Swift & Co., 323
U.S. 134, 138 (1944)). In discussing the RFOA provision,
the bulletin states that “physical fitness requirements” and
“[elvaluation factors such as quantity or quality of produc-
tion, or educational level” can qualify as reasonable nonage
factors, so long as they have a valid relationship to job quali-
fications and are uniformly applied. §§860.103(f)(1), (2).
But the bulletin does not construe the ADEA’s prohibitory
provisions, nor does it state or imply that §4(a) authorizes
disparate impact claims. Rather, it establishes “a nonexclu-
sive objective test for employers to use in determining
whether they could be certain of qualifying for the” RFOA
exemption. Public Employees Retirement System of Ohio
v. Betts, 492 U. S. 158, 172 (1989) (discussing 1968 bulletin’s
interpretation of the §4(f)(2) exemption). Moreover, the
very same bulletin states unequivocally that “[t]he clear pur-
pose [of the ADEA] is to insure that age, within the limits
prescribed by the Act, is not a determining factor in making
any decision regarding the hiring, dismissal, promotion or
any other term, condition or privilege of employment of an
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individual.” §860.103(c) (emphasis added). That language
is all about discriminatory intent.

The EEOC statement cited by the plurality and relied
upon by JUSTICE SCALIA is equally unhelpful. This “inter-
pretative rule or policy statement,” promulgated in 1981, su-
perseded the 1968 Labor Department bulletin after responsi-
bility for enforcing the ADEA was transferred from Labor
to the EEOC. See 46 Fed. Reg. 47724 (1981). It states, in
relevant part:

“I[Wlhen an employment practice, including a test, is
claimed as a basis for different treatment of employees
or applicants for employment on the grounds that it is a
‘factor other than’ age, and such a practice has an ad-
verse impact on individuals within the protected age
group, it can only be justified as a business necessity.”
29 CFR §1625.7(d) (2004).

Like the 1968 bulletin it replaces, this statement merely
spells out the agency’s view, for purposes of its enforcement
policy, of what an employer must do to be certain of gaining
the safety of the RFOA haven. It says nothing about
whether disparate impact claims are authorized by the
ADEA.

For JUSTICE SCALIA, “[t]his is an absolutely classic case for
deference to agency interpretation.” Ante, at 243 (opinion
concurring in part and concurring in judgment). I disagree.
Under Chevron, we will defer to a reasonable agency inter-
pretation of ambiguous statutory language, see 467 U. S., at
843-844, provided that the interpretation has the requisite
“force of law,” Christensen v. Harris County, 529 U. S. 576,
587 (2000). The rationale for such deference is that Con-
gress has explicitly or implicitly delegated to the agency re-
sponsible for administering a statute the authority to choose
among permissible constructions of ambiguous statutory
text. See Chevron, supra, at 844. The question now before
us is not what it takes to qualify for the RFOA exemption,
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but rather whether §4(a)(2) of the ADEA authorizes dispar-
ate impact claims. But the EEOC statement does not pur-
port to interpret the language of §4(a) at all. Quite simply,
the agency has not actually exercised its delegated authority
to resolve any ambiguity in the relevant provision’s text,
much less done so in a reasonable or persuasive manner. As
to the specific question presented, therefore, the regulation
is not entitled to any deference. See John Hancock Mut.
Life Ins. Co. v. Harris Trust and Sav. Bank, 510 U. S. 86,
106-109, and n. 17 (1993); see also SEC v. Sloan, 436 U. S.
103, 117-118 (1978); Adamo Wrecking Co. v. United States,
434 U. S. 275, 287-289, and n. 5 (1978).2

JUSTICE SCALIA’s attempt to link the EEOC’s RFOA reg-
ulation to §4(a)(2) is premised on a dubious chain of infer-
ences that, in my view, highlights the hazards of his ap-
proach. Because the RFOA provision is “relevant only as a
response to employer actions ‘otherwise prohibited’ by the
ADEA,” he reasons, the “unavoidable meaning” of the
EEOC statement is that the agency interprets the ADEA to
prohibit “employer actions that have an ‘adverse impact on
individuals within the protected age group.”” Ante, at 246
(opinion concurring in part and concurring in judgment)
(quoting 29 CFR §1625.7(d) (2004)). But, of course, dispar-
ate treatment clearly has an “adverse impact on individuals
within the protected age group,” ibid., and JUSTICE SCALIA’s
reading of the EEOC’s rule is hardly “unavoidable.” The
regulation says only that if an employer wants to rely on
a practice—say, a physical fitness test—as the basis for an
exemption from liability, and that test adversely affects older
workers, the employer can be sure of qualifying for the ex-
emption only if the test is sufficiently job related. Such a

2Because the EEOC regulation does not actually interpret the text at
issue, we need not address the degree of deference to which the regulation
would otherwise be entitled. Cf. General Dynamics Land Systems, Inc.
v. Cline, 540 U. S. 581, 600 (2004) (declining to address whether EEOC’s
regulations interpreting the ADEA are entitled to Chevron deference).
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limitation makes sense in disparate treatment cases. A test
that harms older workers and is unrelated to the job may be
a pretext for—or even a means of effectuating—intentional
discrimination. See supra, at 253. JUSTICE SCALIA com-
pletes his analytical chain by inferring that the EEOC regu-
lation must be read to interpret §4(a)(2) to allow disparate
impact claims because that is the only provision of the
ADEA that could “conceivably” be so interpreted. Ante, at
246. But the support for that inference is doubtful, to say
the least. The regulation specifically refers to employment
practices claimed as a basis for “different treatment of em-
ployees or applicants for employment,” 29 CFR §1625.7(d)
(2004) (emphasis added). Section 4(a)(2), of course, does not
apply to “applicants for employment” at all—it is only
§4(a)(1) that protects this group. See 29 U.S. C. §623(a).
That suggests that the EEOC must have read the RFOA
to provide a defense against claims under §4(a)(1)—which
unquestionably permits only disparate treatment claims, see
supra, at 249.

This discussion serves to illustrate why it makes little
sense to attribute to the agency a construction of the rele-
vant statutory text that the agency itself has not actually
articulated so that we can then “defer” to that reading.
Such an approach is particularly troubling where applied to
a question as weighty as whether a statute does or does not
subject employers to liability absent discriminatory intent.
This is not, in my view, what Chevron contemplated.

As an interpretation of the RFOA provision, moreover,
the EEOC regulation is both unreasonable on its face and
directly at odds with the Court’s holding in today’s case. It
says that the RFOA exemption is available only if the em-
ployer’s practice is justified by a “business necessity.” But
the Court has rejected that reading of the RFOA provision,
and rightly so: There may be many “reasonable” means by
which an employer can advance its goals, and a given nonage
factor can certainly be “reasonable” without being necessary.
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Ante, at 243; see also Western Air Lines, Inc. v. Criswell, 472
U. S. 400, 419 (1985) (distinguishing “ ‘reasonable necessity’”
standard from “reasonableness”). Of course, it is elemen-
tary that “no deference is due to agency interpretations at
odds with the plain language of the statute itself.” Betts,
492 U. S., at 171. The agency clearly misread the RFOA
provision it was attempting to construe. That error is not
necessarily dispositive of the disparate impact question.
But I think it highlights the improvidence of giving weight
(let alone deferring) to the regulation’s purported assump-
tion that an entirely different provision of the statute, which
is not even the subject of the regulation, authorizes disparate
impact claims. In my view, we should simply acknowledge
that this regulation is of no help in answering the question
presented.
Iv

Although I would not read the ADEA to authorize dispar-
ate impact claims, I agree with the Court that, if such claims
are allowed, they are strictly circumscribed by the RFOA
exemption. See ante, at 241-242. That exemption requires
only that the challenged employment practice be based on
a “reasonable” nonage factor—that is, one that is rationally
related to some legitimate business objective. I also agree
with the Court, ante, at 240, that, if disparate impact claims
are to be permitted under the ADEA, they are governed by
the standards set forth in our decision in Wards Cove Pack-
g Co. v. Atonio, 490 U. S. 642 (1989). That means, as the
Court holds, ante, at 241, that “a plaintiff must demonstrate
that it is the application of a specific or particular employ-
ment practice that has created the disparate impact under
attack,” Wards Cove, supra, at 657 (emphasis added); see also
Watson v. Fort Worth Bank & Trust, 487 U. S. 977, 994 (1988)
(opinion of O’CONNOR, J.). It also means that once the em-
ployer has produced evidence that its action was based on a
reasonable nonage factor, the plaintiff bears the burden of
disproving this assertion. See Wards Cove, supra, at 659—
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660; see also Watson, supra, at 997 (opinion of O’CONNOR, J.).
Even if petitioners’ disparate impact claim were cognizable
under the ADEA, that claim clearly would fail in light of
these requirements.
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After petitioner Rhines’ state conviction for first-degree murder and bur-
glary became final and his state habeas petition was denied, he filed a
federal habeas petition. Because the 1-year statute of limitations im-
posed by the Antiterrorism and Effective Death Penalty Act of 1996
(AEDPA) was tolled while his state petition was pending, see 28 U. S. C.
§2244(d)(2), he had more than 11 months before the limitations period
expired. However, by the time the District Court ruled that eight of
his claims had not been exhausted in state court, the limitations period
had run. If the court had dismissed his “mixed” petition, Rhines would
have been unable to refile after exhausting his claims, so the court de-
cided to hold his federal petition in abeyance while he presented his
unexhausted claims in state court, provided that he commenced the
state proceedings within 60 days and returned to the District Court
within 60 days of completing the exhaustion. The Eighth Circuit,
which had previously held that a district court has no authority to hold
mixed petitions in abeyance absent truly exceptional circumstances, va-
cated the stay and remanded the case for the District Court to deter-
mine whether Rhines could proceed by deleting unexhausted claims.

Held: A district court has discretion to stay a mixed petition to allow a
petitioner to present his unexhausted claims to the state court in the
first instance and then to return to federal court for review of his per-
fected petition. Pp. 273-279.

(a) Fourteen years before Congress enacted AEDPA, this Court held
that federal district courts may not adjudicate mixed petitions but must
give state courts the first opportunity to decide a petitioner’s claims;
imposed a “total exhaustion” requirement; and directed federal courts
to effectuate that requirement by dismissing mixed petitions without
prejudice and allowing petitioners to return to state court. Rose
v. Lundy, 455 U. S. 509, 518-519. At the time, there was no statute
of limitations on federal habeas petitions. But that changed with
AEDPA, which preserved Lundy’s total exhaustion requirement while
imposing a 1l-year limitations period, which is tolled during the pend-
ency of a state, but not a federal, habeas petition. As a result, petition-
ers such as Rhines run the risk of forever losing their opportunity for
federal review of their unexhausted claims. Even a petitioner who files
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early cannot control when a district court will resolve the exhaustion
question. The gravity and difficulty of this problem has led some
district courts to adopt the “stay-and-abeyance” procedure at issue.
Pp. 273-276.

(b) AEDPA does not deprive district courts of the authority to issue
stays that are a proper exercise of their discretion, but it does circum-
scribe that discretion. Any solution to this problem therefore must be
compatible with AEDPA’s purposes. Staying a federal habeas petition
frustrates AEDPA’s objective of encouraging finality of state court
judgments by allowing a petitioner to delay the resolution of the federal
proceedings, and it undermines AEDPA’s goal of streamlining federal
habeas proceedings by decreasing a petitioner’s incentive to exhaust all
his claims in state court before filing his federal petition. Thus, stay
and abeyance should be available only in limited circumstances. Be-
cause granting a stay effectively excuses a petitioner’s failure to present
his claims first to the state courts, stay and abeyance is only appropriate
when the district court determines there was good cause for the peti-
tioner’s failure to exhaust his claims. Even if good cause existed, the
district court would abuse its discretion if it granted a stay when the
unexhausted claims are plainly meritless. Where stay and abeyance is
appropriate, the district court’s discretion is still limited by AEDPA’s
timeliness concerns. If a district court does not place reasonable time
limits on a petitioner’s trip to state court and back, petitioners, espe-
cially capital petitioners, could frustrate AEDPA’s finality goal by drag-
ging out indefinitely their federal habeas review. And if a petitioner
engages in abusive litigation tactics or intentional delay, the district
court should not grant a stay at all. On the other hand, it likely would
be an abuse of discretion for a district court to deny a stay and dismiss
a mixed petition if the petitioner had good cause for his failure to ex-
haust, his unexhausted claims are potentially meritorious, and there is
no indication that he engaged in intentionally dilatory litigation tactics.
Such a petitioner’s interest in obtaining federal review of his claims
outweighs the competing interests in finality and speedy resolution of
federal petitions. For the same reason, if the court determines that
stay and abeyance is inappropriate, it should allow the petitioner to
delete the unexhausted claims and proceed with the exhausted ones if
dismissing the entire petition would unreasonably impair the petition-
er’s right to obtain federal relief. Pp. 276-279.

346 F. 3d 799, vacated and remanded.

(O’CONNOR, J., delivered the opinion of the Court, in which REENQUIST,
C. J., and STEVENS, SCALIA, KENNEDY, THOMAS, GINSBURG, and BREYER,
JJ., joined. STEVENS, J., filed a concurring opinion, in which GINSBURG
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and BREYER, JJ., joined, post, p. 279. SOUTER, J., filed an opinion concur-
ring in part and concurring in the judgment, in which GINSBURG and
BREYER, JJ., joined, post, p. 279.

Roberto A. Lange, by appointment of the Court, 543 U. S.
806, argued the cause and filed briefs for petitioner.

Lawrence E. Long, Attorney General of South Dakota, ar-
gued the cause for respondent. With him on the brief was
Craig M. Eichstadt, Deputy Attorney General.*

JUSTICE O’CONNOR delivered the opinion of the Court.

We confront here the problem of a “mixed” petition for
habeas corpus relief in which a state prisoner presents a fed-
eral court with a single petition containing some claims that
have been exhausted in the state courts and some that have
not. More precisely, we consider whether a federal district
court has discretion to stay the mixed petition to allow the
petitioner to present his unexhausted claims to the state

*A brief of amicus curiae urging reversal was filed for the National
Association of Criminal Defense Lawyers by Pamela Harris and David
M. Porter.

A brief of amici curiae urging affirmance was filed for the State of
California et al. by Bill Lockyer, Attorney General of California, Manuel
M. Medeiros, State Solicitor General, Robert R. Anderson, Chief Assistant
Attorney General, Pamela C. Homanaka, Senior Assistant Attorney Gen-
eral, Donald E. de Nicola and Paul M. Roadarmel, Jr., Deputy Attorneys
General, and Christopher L. Morano, Chief State’s Attorney of Connecti-
cut, and by the Attorneys General for their respective States as follows:
Troy King of Alabama, Terry Goddard of Arizona, Mike Beebe of Arkan-
sas, M. Jane Brady of Delaware, Thurbert E. Baker of Georgia, Mark J.
Bennett of Hawaii, Lawrence G. Wasden of Idaho, Steve Carter of Indiana,
J. Joseph Curran, Jr., of Maryland, Thomas F. Reilly of Massachusetts,
Jim Hood of Mississippi, Jeremiah W. (Jay) Nixon of Missouri, Mike Mc-
Grath of Montana, Jon Bruning of Nebraska, Brian Sandoval of Nevada,
Kelly A. Ayotte of New Hampshire, Patricia A. Madrid of New Mexico,
Eliot Spitzer of New York, Wayne Stenehjem of North Dakota, Jim Petro
of Ohio, Gerald J. Pappert of Pennsylvania, Paul G. Summers of Tennes-
see, Mark L. Shurtleff of Utah, Jerry W. Kilgore of Virginia, Darrell V.
McGraw, Jr., of West Virginia, and Patrick J. Crank of Wyoming.
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court in the first instance, and then to return to federal court
for review of his perfected petition.

I

Petitioner Charles Russell Rhines was convicted in South
Dakota state court of first-degree murder and third-degree
burglary and sentenced to death. His conviction became
final on December 2, 1996, when we denied his initial petition
for certiorari. Rhines v. South Dakota, 519 U. S. 1013. On
December 5, 1996, Rhines filed a petition for state habeas
corpus. App. 32. The state court denied his petition, and
the Supreme Court of South Dakota affirmed on February 9,
2000, Rhines v. Weber, 2000 SD 19, 608 N. W. 2d 303. Rhines
filed his pro se petition for federal habeas corpus pursuant
to 28 U. S. C. §2254 in the United States District Court for
the District of South Dakota on February 22, 2000. App.
3. Because the 1-year statute of limitations imposed by the
Antiterrorism and Effective Death Penalty Act of 1996
(AEDPA) was tolled while Rhines’ state habeas corpus peti-
tion was pending, see 28 U.S. C. §2244(d)(2), he still had
more than 11 months left before the expiration of the limita-
tions period.

With the assistance of court-appointed counsel, Rhines
filed an amended petition for writ of habeas corpus and state-
ment of exhaustion on November 20, 2000, asserting 35
claims of constitutional defects in his conviction and sen-
tence. App.39-60. The State challenged 12 of those claims
as unexhausted. Id., at 72-79. On July 3, 2002, approxi-
mately 18 months after Rhines had filed his amended federal
habeas corpus petition, the District Court held that 8 of
the 35 claims had not been exhausted. At this time, the
AEDPA 1-year statute of limitations had run. See Duncan
v. Walker, 533 U.S. 167, 181-182 (2001) (holding that the
statute of limitations is not tolled during the pendancy of
a federal petition). As a result, if the District Court had
dismissed Rhines’ mixed petition at that point, he would
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have been unable to refile in federal court after exhausting
the unexhausted claims. Rhines therefore moved the Dis-
trict Court to hold his pending habeas petition in abeyance
while he presented his unexhausted claims to the South
Dakota courts. On July 3, 2002, the District Court granted
the motion and issued a stay “conditioned upon petitioner
commencing state court exhaustion proceedings within sixty
days of this order and returning to this court within sixty
days of completing such exhaustion.” App. 136. In compli-
ance with that order, Rhines filed his second state habeas
corpus petition on August 22, 2002.

The State appealed the District Court’s stay of Rhines’
mixed petition to the United States Court of Appeals for the
Eighth Circuit. Relying on its decision in Akins v. Kenney,
341 F. 3d 681, 686 (2003) (holding that “a district court has
no authority to hold a habeas petition containing unex-
hausted claims in abeyance absent truly exceptional circum-
stances” (internal quotation marks omitted)), the Court of
Appeals vacated the stay and remanded the case to the Dis-
trict Court to determine whether Rhines could proceed by
deleting unexhausted claims from his petition. 346 F. 3d 799
(2003). We granted certiorari to resolve a split in the Cir-
cuits regarding the propriety of the District Court’s “stay-
and-abeyance” procedure. 542 U. S. 936 (2004). Compare,
e.g., Crews v. Horn, 360 F. 3d 146, 152 (CA3 2004); and
Zarvela v. Artuz, 254 F. 3d 374, 381 (CA2 2001), with 346
F. 3d 799 (2003) (case below).

II

Fourteen years before Congress enacted AEDPA, we held
in Rose v. Lundy, 455 U. S. 509 (1982), that federal district
courts may not adjudicate mixed petitions for habeas corpus,
that is, petitions containing both exhausted and unexhausted
claims. We reasoned that the interests of comity and feder-
alism dictate that state courts must have the first opportu-
nity to decide a petitioner’s claims. Id., at 518-519. We
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noted that “[blecause ‘it would be unseemly in our dual sys-
tem of government for a federal district court to upset a
state court conviction without an opportunity to the state
courts to correct a constitutional violation,” federal courts
apply the doctrine of comity.” Id., at 518 (quoting Darr v.
Burford, 339 U. S. 200, 204 (1950)). That doctrine “‘teaches
that one court should defer action on causes properly within
its jurisdiction until the courts of another sovereignty with
concurrent powers, and already cognizant of the litigation,
have had an opportunity to pass upon the matter.”” 455
U. S, at 518.

Accordingly, we imposed a requirement of “total exhaus-
tion” and directed federal courts to effectuate that require-
ment by dismissing mixed petitions without prejudice and
allowing petitioners to return to state court to present the
unexhausted claims to that court in the first instance. Id.,
at 522. When we decided Lundy, there was no statute of
limitations on the filing of federal habeas corpus petitions.
As a result, petitioners who returned to state court to ex-
haust their previously unexhausted claims could come back
to federal court to present their perfected petitions with rel-
ative ease. See Slack v. McDaniel, 529 U. S. 473, 486 (2000)
(dismissal without prejudice under Lundy “contemplated
that the prisoner could return to federal court after the req-
uisite exhaustion”).

The enactment of AEDPA in 1996 dramatically altered
the landscape for federal habeas corpus petitions. AEDPA
preserved Lundy’s total exhaustion requirement, see 28
U. S. C. §2254(b)(1)(A) (“An application for a writ of habeas
corpus . . . shall not be granted unless it appears that . . . the
applicant has exhausted the remedies available in the courts
of the State”), but it also imposed a 1-year statute of limita-
tions on the filing of federal petitions, §2244(d). Although
the limitations period is tolled during the pendency of a
“properly filed application for State post-conviction or other
collateral review,” §2244(d)(2), the filing of a petition for ha-
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beas corpus in federal court does not toll the statute of limi-
tations, Duncan, 533 U. S., at 181-182.

As a result of the interplay between AEDPA’s 1-year stat-
ute of limitations and Lundy’s dismissal requirement, peti-
tioners who come to federal court with “mixed” petitions run
the risk of forever losing their opportunity for any federal
review of their unexhausted claims. If a petitioner files a
timely but mixed petition in federal district court, and the
district court dismisses it under Lundy after the limitations
period has expired, this will likely mean the termination of
any federal review. For example, if the District Court in
this case had dismissed the petition because it contained un-
exhausted claims, AEDPA’s 1-year statute of limitations
would have barred Rhines from returning to federal court
after exhausting the previously unexhausted claims in state
court. Similarly, if a district court dismisses a mixed peti-
tion close to the end of the 1-year period, the petitioner’s
chances of exhausting his claims in state court and refiling
his petition in federal court before the limitations period
runs are slim. The problem is not limited to petitioners who
file close to the AEDPA deadline. Even a petitioner who
files early will have no way of controlling when the dis-
trict court will resolve the question of exhaustion. Thus,
whether a petitioner ever receives federal review of his
claims may turn on which district court happens to hear his
case.

We recognize the gravity of this problem and the difficulty
it has posed for petitioners and federal district courts alike.
In an attempt to solve the problem, some district courts have
adopted a version of the “stay-and-abeyance” procedure em-
ployed by the District Court below. Under this procedure,
rather than dismiss the mixed petition pursuant to Lundy, a
district court might stay the petition and hold it in abeyance
while the petitioner returns to state court to exhaust his
previously unexhausted claims. Once the petitioner ex-
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hausts his state remedies, the district court will lift the stay
and allow the petitioner to proceed in federal court.

Distriet courts do ordinarily have authority to issue stays,
see Landis v. North American Co., 299 U. S. 248, 254 (1936),
where such a stay would be a proper exercise of discretion,
see Clinton v. Jones, 520 U.S. 681, 706 (1997). AEDPA
does not deprive district courts of that authority, cf. 28
U. S. C. §2254(b)(1)(A) (“An application for a writ of habeas
corpus . . . shall not be granted unless it appears that . . . the
applicant has exhausted the remedies available in the courts
of the State” (emphasis added)), but it does circumscribe
their discretion. Any solution to this problem must there-
fore be compatible with AEDPA’s purposes.

One of the statute’s purposes is to “reduce delays in the
execution of state and federal criminal sentences, particu-
larly in capital cases.” Woodford v. Garceau, 538 U. S. 202,
206 (2003). See also Duncan, 533 U. S., at 179. AEDPA’s
l-year limitations period “quite plainly serves the well-
recognized interest in the finality of state court judgments.”
Ibid. It “reduces the potential for delay on the road to fi-
nality by restricting the time that a prospective federal
habeas petitioner has in which to seek federal habeas re-
view.” Ibid.

Moreover, Congress enacted AEDPA against the backdrop
of Lundy’s total exhaustion requirement. The tolling provi-
sion in §2244(d)(2) “balances the interests served by the ex-
haustion requirement and the limitation period” “by protect-
ing a state prisoner’s ability later to apply for federal habeas
relief while state remedies are being pursued.” Duncan,
supra, at 179. AEDPA thus encourages petitioners to seek
relief from state courts in the first instance by tolling the
1-year limitations period while a “properly filed application
for State post-conviction or other collateral review” is pend-
ing. 28 U.S.C. §2244(d)(2). This scheme reinforces the
importance of Lundy’s “simple and clear instruction to po-
tential litigants: before you bring any claims to federal court,
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be sure that you first have taken each one to state court.”
455 U. S., at 520.

Stay and abeyance, if employed too frequently, has the po-
tential to undermine these twin purposes. Staying a federal
habeas petition frustrates AEDPA’s objective of encouraging
finality by allowing a petitioner to delay the resolution of the
federal proceedings. It also undermines AEDPA’s goal of
streamlining federal habeas proceedings by decreasing a
petitioner’s incentive to exhaust all his claims in state court
prior to filing his federal petition. Cf. Duncan, supra, at
180 (“[D]iminution of statutory incentives to proceed first in
state court would . . . increase the risk of the very piecemeal
litigation that the exhaustion requirement is designed to
reduce”).

For these reasons, stay and abeyance should be available
only in limited circumstances. Because granting a stay ef-
fectively excuses a petitioner’s failure to present his claims
first to the state courts, stay and abeyance is only appro-
priate when the district court determines there was good
cause for the petitioner’s failure to exhaust his claims first
in state court. Moreover, even if a petitioner had good
cause for that failure, the district court would abuse its dis-
cretion if it were to grant him a stay when his unexhausted
claims are plainly meritless. Cf. 28 U. S. C. §2254(b)(2) (“An
application for a writ of habeas corpus may be denied on the
merits, notwithstanding the failure of the applicant to ex-
haust the remedies available in the courts of the State”).

Even where stay and abeyance is appropriate, the district
court’s discretion in structuring the stay is limited by the
timeliness concerns reflected in AEDPA. A mixed petition
should not be stayed indefinitely. Though, generally, a pris-
oner’s “principal interest . . . is in obtaining speedy federal
relief on his claims,” Lundy, supra, at 520 (plurality opinion),
not all petitioners have an incentive to obtain federal relief
as quickly as possible. In particular, capital petitioners
might deliberately engage in dilatory tactics to prolong their
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incarceration and avoid execution of the sentence of death.
Without time limits, petitioners could frustrate AEDPA’s
goal of finality by dragging out indefinitely their federal ha-
beas review. Thus, district courts should place reasonable
time limits on a petitioner’s trip to state court and back.
See, e. 9., Zarvela, 254 F. 3d, at 381 (“[District courts] should
explicitly condition the stay on the prisoner’s pursuing state
court remedies within a brief interval, normally 30 days,
after the stay is entered and returning to federal court
within a similarly brief interval, normally 30 days after state
court exhaustion is completed”). And if a petitioner en-
gages in abusive litigation tactics or intentional delay, the
district court should not grant him a stay at all. See id.,
at 380-381.

On the other hand, it likely would be an abuse of discretion
for a district court to deny a stay and to dismiss a mixed
petition if the petitioner had good cause for his failure to
exhaust, his unexhausted claims are potentially meritori-
ous, and there is no indication that the petitioner engaged
in intentionally dilatory litigation tactics. In such circum-
stances, the district court should stay, rather than dismiss,
the mixed petition. See Lundy, 455 U. S., at 522 (the total
exhaustion requirement was not intended to “unreasonably
impair the prisoner’s right to relief”). In such a case, the
petitioner’s interest in obtaining federal review of his claims
outweighs the competing interests in finality and speedy res-
olution of federal petitions. For the same reason, if a peti-
tioner presents a district court with a mixed petition and the
court determines that stay and abeyance is inappropriate,
the court should allow the petitioner to delete the unex-
hausted claims and to proceed with the exhausted claims if
dismissal of the entire petition would unreasonably impair
the petitioner’s right to obtain federal relief. See id., at 520
(plurality opinion) (“[A petitioner] can always amend the
petition to delete the unexhausted claims, rather than re-
turning to state court to exhaust all of his claims”).
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The Court of Appeals erred to the extent it concluded that
stay and abeyance is always impermissible. We therefore
vacate the judgment of the Court of Appeals and remand the
case for that court to determine, consistent with this opinion,
whether the District Court’s grant of a stay in this case con-
stituted an abuse of discretion.

It is so ordered.

JUSTICE STEVENS, with whom JUSTICE GINSBURG and
JUSTICE BREYER join, concurring.

While I join the Court’s opinion, I do so on the understand-
ing that its reference to “good cause” for failing to exhaust
state remedies more promptly, ante, at 277, is not intended
to impose the sort of strict and inflexible requirement that
would “‘trap the unwary pro se prisoner.”” Rose v. Lundy,
455 U. S. 509, 520 (1982); see also Slack v. McDaniel, 529
U. S. 473, 487 (2000).

JUSTICE SOUTER, with whom JUSTICE GINSBURG and
JUSTICE BREYER join, concurring in part and concurring in
the judgment.

I join the Court’s opinion with one reservation, not
doctrinal but practical. Instead of conditioning stay-and-
abeyance on “good cause” for delay, ante, at 277, I would
simply hold the order unavailable on a demonstration of “in-
tentionally dilatory litigation tactics,” ante, at 278. The
trickiness of some exhaustion determinations promises to in-
fect issues of good cause when a court finds a failure to ex-
haust; pro se petitioners (as most habeas petitioners are) do
not come well trained to address such matters. I fear that
threshold enquiries into good cause will give the district
courts too much trouble to be worth the time; far better to
wait for the alarm to sound when there is some indication
that a petitioner is gaming the system.
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EXXON MOBIL CORP. ET AL. v. SAUDI BASIC
INDUSTRIES CORP.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE THIRD CIRCUIT

No. 03-1696. Argued February 23, 2005—Decided March 30, 2005

The Rooker-Feldman doctrine, at issue in this case, has been applied by
this Court only twice, in Rooker v. Fidelity Trust Co., 263 U. S. 413, and
in District of Columbia Court of Appeals v. Feldman, 460 U. S. 462.
In Rooker, plaintiffs previously defeated in state court filed suit in a
Federal District Court alleging that the adverse state-court judgment
was unconstitutional and asking that it be declared “null and void.” 263
U.S., at 414-415. Noting preliminarily that the state court had acted
within its jurisdiction, this Court explained that if the state-court deci-
sion was wrong, “that did not make the judgment void, but merely left
it open to reversal or modification in an appropriate and timely appellate
proceeding.” Id., at 415. Federal district courts, Rooker recognized,
are empowered to exercise only original, not appellate, jurisdictions.
Id., at 416. Because Congress has empowered this Court alone to exer-
cise appellate authority “to reverse or modify” a state-court judgment,
1bid., the Court affirmed a decree dismissing the federal suit for lack of
jurisdiction, id., at 415, 417. In Feldman, two plaintiffs brought
federal-court actions after the District of Columbia’s highest court de-
nied their petitions to waive a court Rule requiring D. C. bar applicants
to have graduated from an accredited law school. Recalling Rooker,
this Court observed that the District Court lacked authority to review
a final judicial determination of the D. C. high court because such review
“can be obtained only in this Court.” 460 U.S., at 476. Concluding
that the D. C. court’s proceedings applying the accreditation Rule to the
plaintiffs were “judicial in nature,” id., at 479-482, this Court ruled that
the Federal District Court lacked subject-matter jurisdiction, id., at 482.
However, concluding also that, in promulgating the bar admission Rule,
the D. C. court had acted legislatively, not judicially, id., at 485-486, this
Court held that 28 U. S. C. §1257 did not bar the District Court from
addressing the validity of the Rule itself, so long as the plaintiffs did
not seek review of the Rule’s application in a particular case, 460 U. S.,
at 486. Since Feldman, this Court has never applied Rooker-Feldman
to dismiss an action for want of jurisdiction. However, the lower fed-
eral courts have variously interpreted the Rooker-Feldman doctrine to
extend far beyond the contours of the Rooker and Feldman cases, over-
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riding Congress’ conferral of federal-court jurisdiction concurrent with
jurisdiction exercised by state courts, and superseding the ordinary ap-
plication of preclusion law under 28 U. S. C. §1738.

In this case, two subsidiaries of petitioner Exxon Mobil Corporation
formed joint ventures with respondent Saudi Basic Industries Corp.
(SABIC) to produce polyethylene in Saudi Arabia. When a dispute
arose over royalties that SABIC had charged the joint ventures, SABIC
preemptively sued the two subsidiaries in a Delaware state court, seek-
ing a declaratory judgment that the royalties were proper. Exxon-
Mobil and the subsidiaries then countersued in the Federal District
Court, alleging that SABIC overcharged them. Before the state-court
trial, which ultimately yielded a jury verdict of over $400 million for the
ExxonMobil subsidiaries, the District Court denied SABIC’s motion to
dismiss the federal suit. On interlocutory appeal, over eight months
after the state-court jury verdict, the Third Circuit, on its own motion,
raised the question whether subject-matter jurisdiction over the federal
suit failed under the Rooker-Feldman doctrine because ExxonMobil’s
claims had already been litigated in state court. The court did not
question the District Court’s subject-matter jurisdiction at the suit’s
outset, but held that federal jurisdiction terminated when the Delaware
court entered judgment on the jury verdict.

Held: The Rooker-Feldman doctrine is confined to cases of the kind from
which it acquired its name: cases brought by state-court losers complain-
ing of injuries caused by state-court judgments rendered before the
federal district court proceedings commenced and inviting district court
review and rejection of those judgments. Rooker-Feldman does not
otherwise override or supplant preclusion doctrine or augment the cir-
cumscribed doctrines allowing federal courts to stay or dismiss proceed-
ings in deference to state-court actions. Pp. 291-294.

(@) Rooker and Feldman exhibit the limited circumstances in which
this Court’s appellate jurisdiction over state-court judgments, §1257,
precludes a federal district court from exercising subject-matter juris-
diction in an action it would otherwise be empowered to adjudicate
under a congressional grant of authority. In both cases, the plaintiffs,
alleging federal-question jurisdiction, called upon the District Court to
overturn an injurious state-court judgment. Because §1257, as long
interpreted, vests authority to review a state-court judgment solely in
this Court, e. g., Feldman, 460 U. S., at 476, the District Courts lacked
subject-matter jurisdiction, see, e. g., Verizon Md. Inc. v. Public Serv.
Comm’n of Md., 535 U. S. 635, 644, n. 3. When there is parallel state
and federal litigation, Rooker-Feldman is not triggered simply by the
entry of judgment in state court. See, e. g., McClellan v. Carland, 217
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U. S. 268, 282. Comity or abstention doctrines may, in various circum-
stances, permit or require the federal court to stay or dismiss the fed-
eral action in favor of the state-court litigation. See, e. g., Colorado
River Water Conservation Dist. v. United States, 424 U. S. 800. But
neither Rooker nor Feldman supports the notion that properly invoked
concurrent jurisdiction vanishes if a state court reaches judgment on
the same or a related question while the case remains sub judice in a
federal court. Disposition of the federal action, once the state-court
adjudication is complete, would be governed by preclusion law. Under
28 U. S. C. §1738, federal courts must “give the same preclusive effect
to a state-court judgment as another court of that State would give.”
Parsons Steel, Inc. v. First Alabama Bank, 474 U. S. 518, 523. Preclu-
sion is not a jurisdictional matter. See Fed. Rule Civ. Proc. 8(c). In
parallel litigation, a federal court may be bound to recognize the claim-
and issue-preclusive effects of a state-court judgment, but federal juris-
diction over an action does not terminate automatically on the entry of
judgment in the state court. Nor does § 1257 stop a district court from
exercising subject-matter jurisdiction simply because a party attempts
to litigate in federal court a matter previously litigated in state court.
If a federal plaintiff prese