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To the Honorable Elena Kagan, Associate Justice of the Supreme Court of the
United States:

This Motion is advanced by this Pro Se Appellant, Raymond H. Pierson, I1I, M.D
to this Highest Court in this Republic for the purpose of requesting a sixty (60) day
extension of time to file a Petition for Writ of Certiorari concerning the California
Supreme Court Opinion in Case# S287732 on December 31, 2024 to deny
(Appendix 001) the Petition for Review submitted by Dr. Pierson and filed in that
Court on (Appendix 003).

This request has been made necessary by the fact that Dr. Pierson, a self-
represented party in this and two related but fully independent litigations has had
his limited personal and financial resources overwhelmed by the competing
demands to have to respond to this combination of litigations which have literally
converged on this period of time that the submission of the intended Petition for
Writ of Certiorari is due which has a current last permissible date of submission of
March 31, 2025. In this current appeal to be later advanced to this Supreme Court
of the United States, Dr. Pierson has made a specific request in the case to the
Chief Justice of the Supreme Court of California, the Honorable Patricia Guerrero,
to address and provide information on the charge of fraud which Dr. Pierson had
advanced to the Court in the Petition for Review. That request for further
information as to the facts supporting that claim which Dr. Pierson advanced
within that appeal remains pending at this time. In addition, with respect to those
completely separate, but related litigation proceedings which remain before the
Superior Court of California in Amador County, those proceedings continue to
move forward in that lower court at this time and require the intensive current
involvement of Dr. Pierson. This convergence of all of these legal proceedings

within this same time period has literally overwhelmed Dr. Pierson’s limited



capacity both personally and financially. It is important to emphasize that due to
the financial strain which these litigations has caused Dr. Pierson, he has been left
with no alternative but to proceed in all of these legal matters as a self-represented

party without even the help of a single assistant.

It is important to emphasize the fact that all these related but fully separate
litigations have arisen from the exceptional damages caused to Dr. Pierson’s
medical practice as well as the injuries sustained to Dr. Pierson and his office staff
as a result of the motor vehicle accident destruction of his medical office suite
which occurred due to the negligent operation of a motor vehicle by an elderly

driver.

[t is critical to emphasize that the issues to be advanced within the Petition for Writ
of Certiorari are properly advanced to this Nation’s Highest Court because they
concern the deprivations by the California Courts of the fundamental liberty and
property interests that are protected for all citizens of these United States under the

U. S. Constitution.

For the reasons reviewed above, as well as for those other demands and time
constraints that space limitations preclude being mentioned here, Dr. Pierson has
been placed in a position where he is completely unable to perfect and complete
the Petition for Writ of Certiorari which is required in this case to provide
sufficient advocacy with the required case law support for the critical issues to be
advanced. This request for a full 60-day time extension for submission of the
Petition for Writ of Certiorari planned in this case is now timely advanced under

Rule 13.5 of the Supreme Court Rules.
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Section [

Pursuant to Supreme Court Rule 13, 21, 22, 29, 30, 33 and 34 Pro Se
Petitioner Raymond H. Pierson, III, M.D. respectfully requests that the
Honorable Associate Justice Elena Kagan grant this time extension request
for the full permissible sixty (60) days for submission of a Petition for Writ
of Certiorari to this the Nation’s Highest Court for review of the Supreme
Court of California December 31, 2024 denial of Petitioner’s November 24,
2024 Petition for Review (Case# S287732) with regard to the California
Third District Court of Appeal Denial (Case# C097290) of the appeal
advanced by Pro Se Petitioner, Dr. Pierson, with respect to the Judgment
of Dismissal by the Superior Court of Amador County in Case# 18-CVC-
10813.

A list of the significant dates relevant to the Appeal in this case initially advanced

in the California Third District Court of Appeals (Case# C097290) and

subsequently submitted to the Supreme Court of California in the form of a

Petition for Review (Case #S287732)) are provided below:

August 24,2022  Date of the Judgment of Dismissal in the Superior Court of
California in Amador County following Dr. Pierson’s inability
to appear at trial on August 9, 2022 due to an acute cardiac
emergency requiring immediate surgical intervention at the
Stanford University Medical Center ( Case# - 18-CVC-10813).

October 28, 2022 Date of timely filing of the appeal to the California Third
District Court of Appeals by Pro Per Appellant, Dr. Raymond
Pierson.

January 24, 2024  Date of filing of the Appellant Opening Brief and eleven (11)
volume Appendix.

March 15,2024  Date of submission of the Rushing Respondent’s Brief.

June 12, 2024 Date of filing of the Appellant’s Reply Brief.

Sept. 18, 2024 Oral Argument held before a three (3) judge panel of the

California Third District Court of Appeal.



Sept. 25, 2024 Decision by the Third District Appellate panel to affirm the
decision of the court below for case dismissal on the grounds
that Dr. Pierson was not in attendance at trial due to an acute
cardiac emergency requiring life-saving surgical intervention
at Stanford University Medical Center.

November 4, 2024 Date of filing of the Petition for Review by the Supreme Court
of California in this Case #287732.

November 5, 2024 Date of Notice by the Clerk of the Supreme Court of California
of that Court’s acceptance of the Petition for Review submitted
in excess of the word limit.

December 31, 2024 Decision by the Supreme Court of California to deny the
Petition for Review in Case# 287732.

March 31,2024  Current last permissible date for filing the Petition for Writ of
Certiorari to this Supreme Court of the United States.

Section II

A Brief Review of the background in this case originally filed in the Superior

Court of California, County of Amador on October 9, 2018 (Case#- 18-CVC-

10813) and subsequently appealed to the California Third District Court of

Appeal (Case# - C0O97290).

This appeal and the related underlying case previously initiated before the Amador

Superior Court below arose because of the failure of Tortfeasor Rushing’s Insurer,

CSAA et al., to compensate Dr. Pierson during the initial two (2) year period

following the extensive damages caused to Dr. Pierson’s medical practice office

suite as well as for the ongoing injuries sustained by Dr. Pierson and his office
staff which began on October 10, 2016 as the direct result of the negligent
operation of a motor vehicle by elderly driver and Tortfeasor, Ms. Phyliss Rushing,

who collided into and through the side structural wall of Dr. Pierson’s medical



office in Jackson, California. The damage that resulted was quite extensive to the
interior of the office premises as well as to the structural integrity of that building
which necessitated the immediate and prolonged closure of the medical practice.
Liability for the damages and injuries which resulted under the California
Negligence Per Se Doctrine was completely attributable to the negligent vehicle
operation which was the direct cause of the foreseeable and ongoing severe
professional, financial, and personal injuries caused to Dr. Pierson and his staff
which resulted from the immediate, extensive and prolonged disruption of the
office space requiring closure of the practice. The injuries which resulted were
directly related to the severe physical destruction of office space as well as to the
toxic contamination of the entirety of the interior space caused by the negligently
performed demolition and reconstruction. Despite the indisputable negligence,
Tortfeasor’s insurance carrier CSAA et al. refused in full violation of the
requirements of the California Insurance Code § 790.03(h)(5) over the intervening
period of six (6) years to provide Dr. Pierson with the just compensation required
to permit his being financially able to re-open his orthopedic practice. Until such
just compensation was received, Dr. Pierson was financially unable to reopen his
independent orthopedic practice with the resumption of the provision of orthopedic
care to his many hundreds of patients whose care and physician-patient
relationships had remained disrupted during those many intervening years that the
Insurer, CSAA et al., flagrantly failed to adhere to the clear and well stated
requirements of the California Insurance Code § 790.03(h)(5) which required
“prompt, fair and equitable settlements” in such a case where liability was
unquestioned. That exceptional bad faith failure by the Insurer, CSAA et al., to
provide a fair settlement to Dr. Pierson continued despite Dr. Pierson’s repeated
offers of settlement within policy limits which quite clearly and specifically agreed

to eliminate any personal financial liability on the part of the insured, Tortfeasor



Rushing. Rather than proceed as instructed by the California Insurance Code
790.03(h), CSAA et al. alternatively and quite adversely through the utilization of
their almost limitless financial resources proceeded to manipulate time and the
legal process to effectively and indefinitely deny fair compensation with the intent
to further financially marginalize Dr. Pierson to the extreme. That delay also
foreseeably and quite tragically disrupted the delivery by Dr. Pierson of health care
services to his many patients resulting in the multi-year interruption of those many
hundreds of established physician-patient relationships. Dr. Pierson’s early and
ongoing efforts to achieve a prompt and fair resolution of the matter which would
have provided the financial resources necessary to re-open his practice had agreed

to remove Tortfeasor Rushing from any personal financial risk.

As aresult of the failure of CSAA to settle the case despite the many settlement
offers within policy limits, Dr. Pierson was left with no alternative but to proceed
in litigation as a self-represented party. On the first day of trial on August 9, 2022,
Dr. Pierson experienced an acute cardiac emergency requiring him to be
transported urgently to the Stanford University Medical Center for an emergency
cardiac surgical procedure. Remarkably, when the Court was informed of self-
represented party, Dr. Pierson’s acute cardiac emergency and inability to attend
trial, the Court proceeded without proper cause to immediately dismiss the case

leaving Dr. Pierson with no alternative but to proceed with appeal.
Section 111

A Brief Review of the Issues which Dr. Pierson plans to advance to this
Highest Court includes but is not limited to the following issues of law and
fact.

Introduction:



The right to a remedy in the courts for wrongful injury holds a revered place in our
civil justice system. Lord Coke traced this tight to Chapter 29 of the Magna Carta,
which guaranteed: “Every subject may take his remedy by course of the Law, and
have justice, and right for injury done to him...” 1 Edward Coke, the Second Part
of the Institutes of the laws of England 55 (London, E. & R. Brooke 797). Chief

Justice Marshall restated that principle for Americans:

The very essence of civil liberty certainly consists in the right of every individual
to claim the protection of the laws, whenever he receives an injury. One of the

first duties of government is to afford that protection.

Marbury v. Madison, 5 U. s. (1 Cranch) 137, 163 (1803). Thus, our Fifth
Amendment guarantee of due process is an “affirmation of Magna Carta according
to Coke.” Pacific Mut. Life Ins. Co. v. Haslip, 499 U. S. 1, 29 (1991) (Scalia, J.,

concurring).

This Court has left no doubt that “[t]he Right to sue and defend in the courts is the
alternative to force. In an organized society it is the Right conservative of all
rights and lies at the foundation of orderly government.” Chambers v. Baltimore &
Ohio, R.R., 207 U. S. 142, 148 (1907). This fundamental right is grounded in
multiple constitutional guarantees. Christopher v. Harbury, 536 U. S. 403, 415 n.
12 (2002).

As the facts of the case summarized above demonstrate, Dr. Pierson has been
denied his fundamental liberty and property interests protected for all citizens of
this Great Republic by the U. S. Constitution. The California Courts under the
direction and provisions of the Fourteenth Amendment must not deprive a citizen
of these U. S. Constitution protected rights. The fact that the California Courts

have denied Dr. Pierson of his U. S. Constitution protected rights of due process

10



and the right of petition properly supports and positions this case for advancement

for review by this Nation’s Highest Court.
ISSUE #1

Under the Fifth and Fourteenth Amendments to the U. S. Constitution, Petitioner
Dr. Pierson is entitled to due process and equal protection under the laws of this
State of California and this Nation in both the California State and Federal Courts.
Despite this requirement Dr. Pierson has been denied this fundamental right as well
as his property interests in proceeding in litigation. The Fourteenth Amendment
of the U. S. Constitution make it unlawful and unconstitutional for the California

courts to deprive a U. S. citizen of these essential and fundamental rights.

ISSUE #2

The California Constitution and First Amendment of the U. S. Constitution have
provided Dr. Pierson the right to petition in the Courts to seek redress for the
injuries he has sustained. The denial of that right to Dr. Pierson when he was
unable to attend the first day of trial as a self-represented party due to the
exceptional good cause of an acute cardiac health emergency requiring immediate
surgical intervention to address a life threatening risk is not only absolutely
intolerable, but also represents such an extreme deprivation of fundamental
protected rights as to suggest an example of gulag justice unknown to our system
of the rule of law. That exceptional injustice to deprive Dr. Pierson, the only
injured party here, of such essential and fundamental rights demands immediate
correction by this the Nation’s Highest Court with the establishment of such an
unassailable precedent to insure that no such injury is ever again caused to U. S.

citizen.

ISSUE #3

11



When an Insurer’s conduct and involvement in a litigation which concerns a
insured’s liability under the negligence per se doctrine extends well beyond the
provision of simple indemnification and extends into the area of primarily
managing that Insurer’s own financial risks and liabilities, the Insurer passes
through a threshold which then establishes that they must permissibly be
considered defendants in the case. The facts of this case unequivocally establish
that CSAA et al. had passed through that threshold. The decisions of the
California Courts’ to deny Dr. Pierson’s right to proceed directly against CSAA et
al. under the specific circumstances of this case represents an unconstitutional
deprivation in blatant violation of the Fourteenth Amendment which has found
such corporate entities are persons under the law. When such persons cause injury
they must be able to be held accountable. As such, it must be permissible under
the law to proceed directly against such a corporate entity to seek redress for the
injuries they cause. Thus, the trial in this case should never have even been
permitted to proceed without the Insurer, CSAA et al. seated as a defendant. The
absence of CSAA et al. as a defendant should have fully invalidated the August 9,
2022 trial date.

ISSUE #4

The recent California Supreme Court Decisions with respect to the California Code
of Civil Procedure CCP 1559 which provides that “A contract, made expressly for
the benefit of a third person, may be enforced by him at any time before the parties
thereto rescind it.” greatly misinterpret the intent of the California Legislature at
the time of enactment of the statute in 1872 which was based upon the early
precedents of the Supreme Courts’ of Maine and Massachusetts which established
that where one party finds itself in possession of the money or property of another

party that in principle a “privity” of one to the other was established even though

12



no formal contract existed between those parties. This understanding was further
reviewed shortly thereafter in the precedent of the U. S. Supreme Court in Second
National Bank v. Grand Lodge, 98 U. S. 123, 124 (1878) which established that
there were multiple exceptions to the existence of the formal privity of contract
which nevertheless created the right to proceed directly with suit for non-
performance. Under a correct application of those ancient precedents to the proper
interpretation of CCP § 1559, Dr. Pierson, the only injured party, had in principle a
right to proceed in suit directly against CSAA et al. in order to seek financial
redress for the injuries sustained as a result of the Insurer, CSAA et al.’s refusal
under the specific circumstances of this case for a period of almost six (6) years to
provide access to the financial resources which under the insurance policy were
fully intended to compensate Dr. Pierson for the injuries he had sustained and
continued to sustain on an ongoing basis during that entire six year period. Thus,
under the interpretation of the well-established California case law precedents, at
the time of the August 9, 2022 trial, Tortfeasor Rushing had absolutely no financial
risk due to the fact that CSAA et al. had repeatedly refused to settle despite the
multiple settlement offers extended by Dr. Pierson within policy limits. As a result
of that failure to settle by CSAA et al., all risk resided entirely with the Insurer,
CSAA et al. inclusive of any judgment in excess of the policy limits. From that
perspective, the trial should not have even been permitted to proceed without
CSAA et al., seated as a defendant, which had been Dr. Pierson’s intent from the

outset in filing the litigation.

CONCLUSION and PRAYER FOR RELIEF:

For all of these reasons Dr. Pierson reviewed above and for other reasons not stated
due to space limitations, Pro Se Petitioner, Dr. Pierson, must now plead for the

mercy of this esteemed Court to grant this request for a full sixty (60) day time
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extension for submission of a Petition for Writ of Certiorari to this Nation’s
Highest Court in this case now advanced following consideration by the Supreme
Court of California. This time extension request has been noticed in an email
transmission to Counsel for Respondent CSAA et al., Attorney Maria S. Quintero,
on this date of mailing.

Respectfully submitted,

Cl TR e

Raymond H. Pierson, III M.D.
3 Gopher Flat Rd., Unit #7
Sutter Creek, CA. 95685

T: 209-267-9118

E: rpiersonmd(@sbcglobal.net

Date - March 20, 2025

14



SUPREME CCURT

= S
o il | iy B
‘Coutt of Appeal, Third Appellate District - No. C097250 DEC 81 2024
Jorge Navarrete Claik
5287732 .

IN THE SUPREME COURT OF CALIFORNIA SR

En Banc

RAYMOND H. PIERSON 111, Plaintiff and Appellant,
\2

PHYLISS M. RUSHING, Defendant and Respondent.

The petition for review is denied.

GUERRERO
Chief Justice




Court of Appeal, Third Appeliate District
Colette M. Bruggman, Clerk
Electronically FILED on 8/25/2024 by M. Anderson, Deputy Clerk

OT TO BE PUBLISHED

ifernia Rules of Court, rule 8.1115(a), prohibits courts and parties from citing or relying on opinians not certified for
| publication or ordered published, except as S_PEClﬁed by rule 8.1115(b). This opinion fias not been certified for publication
or ordered published for purposes of rule 8.1115.

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

THIRD APPELLATE DISTRICT
(Amador)
RAYMOND H. PIFRSON III, C097250
Plaintiff and Appeliant, (Super. Ct. No. 18CVC10813)

\Z
PHYLISS M. RUSHING,

Defendant and Respondent.

Plaintiff Raymond H. Pierson II1, individually and doing business as Raymond H.
Pierson, M.D., appeals from a judgment dismissing his lawsuit against defendant Phyllis

M. Rushing. We affirm.



FACTS AND PROCEEDINGS

The Complaint

On October 9, 2018, plaintiff filed 2 complaint against Rushing and her
automobile insurer, CSAA Insurance Services, Inc., and CSAA Insurance Exchange
(CSAA). The complaint generally alleged that Rushing drove her car into plaintiff’s
unoccupied medical office on October 10, 2016. It alleged causes of action against
Rushing for (1) negligence — general, (2) negligent operation of a motor vehicle -
business disruption, (3) negligence — personal injury, (4) intentional infliction of
ernotional distress, and (5) negligent business interference with projected economic
advantage. It also alleged the fifth cause of action against CSAA, and it alleged a sixth
cause of action for breach of contract solely against CSAA on the basis that CSAA failed
to act in good faith. Plaintiff sought damages including punitive damages.

Demurrers and Motion to Strike Punitive Damages Claim

Rushing demurred to the fourth cause of action for intentional infliction of
emotional distress, and the fifth cause of action for negligent business interference with
projected economic advantage. The trial court sustainéd the demurrers on the basis that

laintiff”s complaint failed to plead facts sufficient to constitute a cause of action. (Code

s

Civ. Proc., § 430.10, subd. (¢).)! The court denied leave to amend because plaintiff
failed to satisfy his burden to show in what manner he could amend his complaint, or
how amendment would change the legal effect of his pleading.

Rushing alse moved to strike plaintiff’s claim for punitive damages, which the
court granted on the basis that plaintiff did not allege any theory that could support a

punitive damages award.

t Further undesignated statutory references are to the Code of Civil Procedure.
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The trial court also sustained without leave to amend CSAA’s demurrers to each
of the causes of action the complaint asserted against it, and dismissed it from the case.
Plaintiff appealed that judgment in October 2019, which this court affirmed in a
nonpublished opinion. (Pierson v. CSAA Insurance Services, Inc., et al. (Jun. 30, 2023,
C091099) (Pierson I).)

Order Granting Motion to Lift Stay

Plaintiff’s appeal of the judgment in favor of CSAA named Rushing as a
defendant, causing the proceedings against Rushing to be automatically stayed pending
the appeal’s resolution. (§ 916.) On April 1, 2021, Rushing filed 2 motion in this court
seeking a determination that she was not a party to the appeal, and for an order lifting the
automatic stay. A panel of this court agreed to dismiss Rushing from the appeal, but
denied the request to lift the stay without prejudice, observing that Rushing could file a
motion seeking that relief in the trial court.

On June 25, Rushing filed in the trial court a motion to 1ift the automatic stay on
the basis that she was not a party to plaintiff’s appeal of the judgment in favor of CSAA.
The court granted the motion on September 22. It recognized that the pendency of an
appeal did not divest it of jurisdiction to determine ancillary or collateral matters not
affecting the judgment on appeal; found that Rushing “[wals not a party to the appeal,
[wa]s of advanced age, and the incident in question occurred over five (5) years ago”; and
concluded that proceeding with the case as to Rushing “does not impact the effectiveness
of Plaintiff’s appeal against Defendant CSAA.”

Order Granting Motion for Trial Preference

On December 17, Rushing filed a motion for trial preference pursuant to

section 36, subdivision (a),? arguing that she was 94 years old, had heart issues,? and had

 Seetion 36, subdivision (&) provides: “A party to a civil action who is over 70 years of
age may petition the court for a preference, which the court shall grant if the court makes



a substantial interest in the case based on plaintiff’s claimed damages exceeding the
itmits of her insurance coverage.

In a tentative ruling, the trial court granted Rushing’s motion for trial preference
under section 36, subdivision (a). At the hearing on the motion, plaintiff argued that
Rushing did not have a substantial interest in the case because he only sought damages of
up to the limits of Rushing’s policy, and CSAA would be required to pay any damages
awarded exceeding policy limits due to its bad faith conduct in refusing to settie his
clatims.

The trial court granted the motion under section 36, subdivision (e),* noting
Rushing’s advanced age, counsel’s representation regarding her health issues, and the
lengthy duration of the case to that point. It noted that “[Rushing’s] age alone at this
point would satisfy” the statute’s requirements.

The court set a mandatory settlement conference for May 5, 2022, a final trial
readiness conference for June 3, and trial for June 13.

Plaintiff’s First Motion to Continue Trial

in anticipation of trial, Rushing filed a trial brief, motions in limine, a trial exhibit
list, a trial wimess list, and a statement of the case.

At the trial readiness conference on June 3, plaintiff requested a continuance of the

trial date on the basis that he had not been able to litigate his case during the previous

both of the following findings: [] (1) The party has a substantial interest in the action as
a whole. [§] (2) The health of the party is such that a preference is necessary to prevent
srejudicing the party’s interest in the litigation.”

3 The motion asserted that she had “a stent inside a stent and a defective heart valve.”

4 Section 36, subdivision (e) provides: “Notwithstanding any other provision of 121\‘_/’, the
court may in its discretion grant a motion for preference that is supported by a'showmg
that satisfies the court that the interests of justice will be served by granting this

L e 22
reference.

"0



month because he, his family, and his assistant were all suffering from the effects of
COVID-19. He also asserted that he was overwhelmed by his responsibilities in his
various legal proceedings, and acknowledged that he was not prepared for trial.

The trial court accepted plaintiff’s representation, made under penalty of perjury,
thet he and his family had been ill, and found good cause to vacate the trial date. The

court continued the trial date to August 9, and set a final trial readiness conference for

Plaintiff’s Second Motion to Continue Trial

At the trial readiness conference, plaintiff stated that he was not ready to proceed,
and trial must be stayed because he had filed a writ of supersedeas in this court requesting
& temporary stay of trial proceedings. The court rejected his argument that trial must be
stayed while his writ petition was pending; it noted that plaintiff had not filed a written
motion to continue, and the mere filing of a writ petition did not stay trial court
proceedings. Plaintiff asserted that he could file a written motion within “a couple
hours.” The court set an additional trial readiness conference for August 5 to address any
ruling from this court on plaintiff’s petition. Observing that plaintiff had not filed any
motions in limine. the court extended the deadline to file such motions to August 4.

Also on July 29, after the trial readiness conference had concluded, this court
denied plaintiff’s petition for writ of supersedeas. (Pierson I (order denying petition

issued Jul. 29, 2022, C091099).)

3 in his reply brief, plaintiff asserts that he notified the court at this hearing that he wouid
require a trial continuance due to his health issues, because he was experiencing “the
worst phase of [his] life.” (Italics omitted.) However, he cites to 2 portion of the record
in which he stated that “the worst phase of [his] life” was due to the challenge presented
by keeping up with the pace of his legal proceedings. He stated that he would be seeking
s continuance not due to his health issues, but rather due to the pendency of his writ

petition filed in this court.



On August 4, plaintiff filed a single motion in limine, and he notified the court that
hie was unable to file additional motions in limine before the deadline due to the
unavailability of his part-time assistant.

Early in the moming on Friday, August 5, plaintiff e-mailed defense counsel a
copy of 2 motion to continue trial that he had not filed with the court. Later that morning,
plaintiff filed multiple motions in limine, which the court rejected as untimely. Plaintiff

also notified the court that he intended to seek review in our Supreme Court of the trial
court’s ruling lifting the automatic stay.

The trial coust conducted the trial readiness conference in a different courtroom
than had been initially scheduled, and plaintiff did not appear. Defense counsel informed
the court that plaintiff had e-mailed him a motion to continue that morning. The court
responded that it would not consider a motion it had not received, and confirmed the trial
date.

After the hearing, plaintiff sent defense counsel an e-mail stating that he failed to
appear at the trial readiness conference because he did not realize the conference ha
been moved from the initially scheduled courtroom. He added that he intended to file an
immediate ex parte application for continuance in the trial court that afternoon. Defense
counsel responded that he would oppose any trial continuance.

On Monday, August 8, plaintiff filed an ex parte request for a four-month
continuance of trial. He asserted that he had a long history of hypercholesterolemia and
hypertriglyceridemia, which had required aggressive medical therapy for more than 20
vears and had become increasingly symptomatic since February 2022. Plaintiff had
decided to forego recommended testing on his heart due to the urgency of his various

egal proceedings, but an increase in symptoms “[o]ver recent weeks” had required him

[V

to comply with his cardiologisi’s recommendation that he suspend his involvement in the
ase to pernit evalnation and treatment of his condition. In support, plaintiff attached a

letter dated August 4, 2022, ostensibly from his cardiologist, recommending that plaintif



“immediately suspend all involvement in the current legal proceedings until his cardiac
evaluation and likely need for intervention have been completed and a full recovery
achieved.” The letter was unsigned, and did not specify the legal proceeding that was the
subject of the letter.

Plaintiff asserted other bases for his request for continuance, including that the
irial court’s decision to lift the automatic stay caused him to delay two major orthopedic
procedures, the adverse effects on his physical and mental health required him to seek
icgal representation in the litigation, and the various legal proceedings in which he was
mmvolved left him with insufficient time and financial resources to prepare for trial.

Plaintiff argued that he brought the motion “as soon as possible . . . following the
shock he received from the Third District Court of Appeal in the July 29, 2022 decision
tc deny the July 18, 2022 submitted Petition for Writ of Supersedeas.” (Italics omitted.)
He added that he had intended to file the motion in court during the August 5 trial
readiness conference, but he had appeared in the wrong courtroom because he was
unaware the location of the hearing had been changed.

On August 9, the court called the case to trial. Plaintiff did not appear, although
his assistant, Sherry Hills, was present and informed the court that plaintiff had an
emergency and had been hospitalized.® The court stated that it did not consider
plaintiff’s request for a continuance that had been filed the previous day because it was

unumely, and that it found plaintiff’s purported hospitalization to be a tactic to further

not included in the record on appeal. (People v. Superior Court (Lavi) (1993) 4 Cal.4th
1164, 1173, fn. 5 [declining to consider declarations that were not filed in the trial court];
Spaccia v. Superior Court (2012) 209 Cal.App.4th 93, 108 [“we do not consider evidence
which was not before the trial court when it ruled on the motion]; Cal. Rules of Court,
rule 8.204(2)(2)(C) [factual recitation limited to matters in the record].)

¢ Plaintiff atiaches a declaration of Hills to his reply brief. We do not consider evidence



delay trial. Rushing made an oral request to dismiss and enter judgment in her favor,
which the court granted. The jurors were dismissed.

On August 10, Hills filed a document entitled urgent judicial notice, which stated
that plaintiff had been taken to the hospital after experiencing chest pain early in the
morning on August 9. The filing also stated that Hills had “received notice™ that plamtift
had undergone a procedure, and plaintiff was still admitted to the hospital. Hills
speculated that plaintiff would be able to confirm “this emergent situation,” and invited
the court to contact the hospital to confirm that plaintiff had been admitted. The notice
was not filed under penalty of perjury.

On August 24, the trial court entered judgment after trial. Notice of entry of
iudgment was filed on September 1. Plaintiff timely filed a notice of appeal. The case

was fully briefed in June 2024 and was assigned to the current panel at the end of that

DISCUSSION
1
Leave to Amend Complaint

Plaintiff contends the trial court abused its discretion by refusing to grant leave to
amend after sustaining Rushing’s demurrers to the complaint’s causes of action for
intentional infliction of emotional distress and negligent business interference with
projected economic advantage. Plaintiff has failed to demonstrate an abuse of discretion.

4 demurrer tests the sufficiency of the complaint as a matter of law, and it raises
only questions of law. (§ 589, subd. (a).) A complaint survives demurrer if it states facts
disclosing some right to relief. (Longshore v. County of Ventura (1979) 25 Cal.3d 14,
22.) On appeal we presume the judgment to be correct (Denham v. Superior Court
{1970) 2 Cal.3d 557, 564), and it is plaintiff’s burden to rebut the presumption of
correctness accorded to the trial court’s decision (see Los Angeles Unified School Dist. v.

Torres Construction Corp. (2020) 57 Cal.App.5th 480, 492 [noting that these principles
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apply to an appeal from any judgment” * ']) by providing reasoned argument and
ciiations to relevant legal authority to support that argament (Lee v. Kim (2019) 41
Cal.App.5th 705, 721). “[Clonclusory claims of error will fail.” (In re S.C. (2006) 138
Cal.App.4th 396, 408.)

These “same rules apply to a party appearing in propria persona as to any other
varty.” {(Flores v. Department of Corrections & Rehabilitation (2014) 224 Cal. App.4th
169, 205.) Indeed, self-represented litigants are held to the same standards as attomeys
and must comply with the rules of procedure. (See Rappleyea v. Campbell (1994) 8
Cal.4th 9735, 984-985; Kobayashi v. Superior Court (2009) 175 Cal. App.4th 536, 543.)
This is not intended to penalize self-represented litigants; instead, it is necessary to
maintain stability in appellate proceedings, requiring adherence to the forms and
procedures that govern appeals.

Here, plaintiff asserts in conclusory fashion and without supporting argument or
citation to authority that Rushing’s demuirers and motion to strike punitive damages
“sh'ou.id not have been granted.” (Emphasis omitted.) In the absence of reasoned
argument and citation to authority to support that argument, plaintiff’s argument fails to
rebut the presumption of correctness.

“Where the demurrer was sustained without leave to amend, we consider whether
the plaintiff could cure the defect by an amendment. The plaintiff bears the burden of
proving an amendment could cure the defect.” (T.H. v. Novartis Pharmaceuticals Corp.
(2017) 4 Cal.3th 145, 162.) “To satisfy that burden cn appeal, a plaintiff ‘must show in

what manner he can amend his complaint and how that amendment will change the legal

v ik

G

effect of his pleading.” [Citation.] The assertion of an abstract right to amend does not

T r ~r qpt

satisfy this burden. [Citation.] The plaintiff must clearly and specifically set forth th

‘applicable substantive law’ [citation] and the legal basis for amendment, Le., the

clements of the cause of action and authority for it. Further, the plaintiff must set forth

factual allegations that sufficiently state all required elements of that cause of action.



[Citations.] Allegations must be factual and specific, not vague or conclusionary.”
(Rakestraw v. California Physicians’ Service (2000} §1 Cal.App.4th 39, 43-44.)
“ *[S]uch a showing need not be made in the trial court so long as it is made to the

reviewing court.” " (Governing Board v. Haar (1994) 28 Cal.App.4th 369, 375.) “[ijti

K./J

an abuse of discretion to sustain a demurrer without leave to amend if the plaintiff shows
there 1s a reasonable possibility any defect identified by the defendant can be cured by
amendment.” (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 967.)

Here. plaintiff asserts that the trial court abused its discretion by refusing to grant
him leave to amend, but he offers no argument as to how he could amend his complaint
1o state a viable cause of action as to his fourth and fifth causes of action. Thus, he has
failed to demonstrate a reasonable possibility that amendment could cure the complaint’s
def 7 (Aubry v. Tri-City Hospital Dist., supra, 2 Cal.4th at p. 967.)

1
Lifting the Automatic Stay

Plaintiff contends the trial court erred by lifting the automatic stay (§ 916) while
his appeal of the judgment in favor of CSAA was pending.

Section 916, subdivision (a) provides in relevant part that “the perfecting of an
appeal stays proceedings in the trial court upon the judgment or order appealed from or
upon the matters embraced therein or affected thereby, . . . but the trial court may proceed
upon any other matter embraced in the action and not affected by the judgment or order.”
ether a matter is “embraced” in or “affected” by a judgment [or order] within the

2 IRA 7
[Wihe

meaning of [section 916] depends on whether postjudgment [or postorder] proceedings

7 In his reply brief, plaintiff argues that leave to amend should have been granted
because CSAA intentionally interfered with his business for its economic advantage. That
is not an argument as to why leave to amend should have been granted as to the cause of
action asserted against Rushing.
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on the matter would have any effect on the “effectiveness” of the appeal.” ” (Varian
Medical Systems, Inc. v. Delfino (2005) 35 Cal.4th 180, 189.)

in challenging the trial court’s decision to lift the automatic stay, plaintiff argues
only that he was put in a disadvantageous position because he was not able to conduct
discovery while trial court proceedings against Rushing were stayed from April 2020
until September 2021. But plaintiff offers no argument or analysis challenging the trial
court’s legal conclusion, and therefore plaintiff has failed rebut the presumption of
correctness afforded to trial court decisions. (Denham v. Superior Court, supra, 2 Cal.3d
at p. 564; Los Angeles Unified School Dist. v. Torres Construction Corp., supra, 57
Cal.App.5th at p. 492))

11
Trial Preference

Plaintiff contends the trial courf erred in granting Rushing’s request for trial
preference. He argues that Rushing did not have a substantial interest in the litigation, as
required by section 36, subdivision (a), because he offered to settle the case within policy
limits, and CSAA would have been liable for any damages awarded in excess of policy
limits due to its bad faith conduct in rejecting his settlement offers.

However, as plaintiff recognizes in his reply brief, the trial court granted
Rushing’s request for trial preference under section 36, subdivision (e), which provides:
“Notwithstanding any other provision of law, the court may in its discretion grant a
motion for preference that is supported by a showing that satisfies the court that the
interests of justice will be served by granting this preference.” The court noted that
“[Rushing’s] age alone at this point would satisfy” the requirements of section 36,
subdivision {e). In other words, the trial court granted Rushing’s request on the basis that
Rushing’s showing of her advanced age satisfied the court that the interests of justice

would be served by granting trial preference. Accordingly, plaintiff’s argument that



Rushing did not have a substantial interest in the litigation fails to demonstrate error
because it does not challenge the basis of the court’s ruling,
v
Confinuance

Plaintiff contends the trial court abused its discretion when it denied (by indicating
it was “not considerfing]” the motion as it was untimely and was a delay tactic) his ex
parte application to continue trial for four months. We disagree.

A. Legal Background

“To ensure the prompt disposition of civil cases, the dates assigned for a trial are

—h

rm. All parties and theiwr counsel must regard the date set for trial as certain.” (Cal.
Rules of Court, rule 3.1332(a).)® “A party seeking a continuance of the date set for trial,
whether contested or uncontested or stipulated to by the parties, must make the request
for a continuance by a noticed motion or an ex parte af)plication ... with supporting
declarations. The party must make the motion or application as soon as reasonably
practical once the necessity for the continuance is discovered.” (Rule 3.1332(b).)

“[Tlhere is no policy in this state of indulgence or liberality in favor of parties
seeking continuances. Rather, such parties must make a proper showing of good cause.”
(County of San Bernardino v Doria Mining & Engineering Corp. (1977) 72 Cal App.3d
776, 781:tule 3.1332(c).) Circumstances that may indicate good cause include the
unavailability of g party or trial counsel due to death, illness, or other excusable
curcumstances. {Rule 3.1332(c)(2), (3).)

However, in ruling on a request for continuance, the trial court “must consider all
the facts and circumstances that are relevant to the determination,” which may include

“{tihe proximity of the trial date” (rule 3.1332(d)(1)); “[w]hether there was any previous

8 Further undesignated rule references are to the California Rules of Court.
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continuance, extension of time, or delay of trial due to any party” (rule 3.1332(d)(2));
“[tlhe length of the continuance requested” (rule 3.1332(d)(3)); “[t]he prejudice that
parties or witnesses will suffer as a result of the continuance” (rule 3.1332(d)(5)); “Tilf

the case is entitled to a preferential trial setting, the reasons for that status and whether

by
(D

th d for a continuance outweighs the need to avoid delay” (rule 3.1332(d)6));

(’D

“[wlhether all parties have stipulated to a continuance” (rule 3.1332(d)(9)); “{w]hether
the interests of justice are best served by a continuance, by the trial of the matter, or by
imiposing conditions on the continuance” (rule 3.1332(d)(10)); and “falny other fact or
circumnstance relevant to the fair determination of the motion or application” (ruie
1332 D).

The trial court * ‘has a wide discretion in granting or denying continuances, and its

’\.L)

decision is not disturbed on review unless a clear abuse of discretion is shown.” ”
(Agnew v. Parks (1963) 219 Cal.App.2d 696, 700.)

B. Analysis

Plaintiff argues that he established good cause for a continuance through his
written request for continuance and his hospitalization on the morning trial was set to
begin, and he requested the continuance as soon as reasonably practical once the
necessity for continuance had been discovered. He adds that the trial court, in denying
the motion as untimely and finding that plaintiff’s purported hospitalization was a tactic
to delay trial, demonstrated its personal bias against him and failed to consider the
rcicvant facts, circumstances, and interests. As we will explain, we disagree.

Initially, plaintiff argues that his written request for a continuance and
hospitalization on the morning of trial established good cause for granting the
ntinuance. Plaintiff’s written request explained that he had been experiencing
increasing chest pain “[o]ver recent weeks,” and the request attached an unsigned letter
from his cardiologist recommending that he immediately suspend his involvement in

unspecified legal proceedings. On the moming of trial, Hills informed the court that

13



plaintiff had been hospitalized. Under rule 3.1332(c), the unavailability of counsel due
illness is a circumstance under which a court “may grant a continuance.” (Italics added.)

However, the issue before us is whether the trial court abused its discretion when
it denied the continuance based on its findings that the request was untimely and that
plaintiff’s hospitalization was a tactic to further delay trial. The court’s decision
unplicitly included the consideration of multiple factors under rule 3.1332(d).

As to the timeliness of the request, it was received by the trial court after 1:00 p.m.
on August 8, after trial had been confirmed at the trial readiness conference and literally
oo the eve of trial. (Rule 3.1332(d)(1) [court must consider proximity of trial date].)
Additionally, defense counsel informed the court on the Friday before trial that plaintiff
had e-mailed him a copy of the motion for continuance, suggesting that the request was
not made “as soon as reasonably practical once the necessity for the continuance is

discovered.” (Rule 3.1332(b).)
Plaintiff’s request came after the trial court had previously granted him a 60-day

o
oS

continuance on the basis that he was unprepared for trial because he and his family had
been ill. (Rule 3.1332(d)(2) [court must consider whether there was any previous
continuance, extension of time, or delay of trial].) His second request sought a further
delay of four months (rule 3.1332(d)(3) [court must consider length of requested
continuance]), which the trial court was statutorily prohibited from granting. (See § 36,
subd. (f) lupon granting motion fc;r trial preference, trial court may not grant a
continuance of more than 15 days, and no more than one continuance for physical
disability may be granted].)

The trial court was also entitled to consider the prejudice to Rushing had it granted

)
{
!
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tor coniinuance outweighs need to avoid delay], (10) [court must consider whether

interests of justice are best served by continuance or trial].) Rushing’s collision with
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plamtiff’s unoccupied medical practice building occurred nearly six years before the date
of plaintiff’s motion to continue, and further delay of the trial would continue to require
her 1o be imvolved in litigation at her advanced age. The trial court was authorized to
determine that the interests of justice would be best served by trying the matter and
avoiding further delay in the trial. (Rule 3.1332(d)(6), (10).) Indeed, given the
circumstances, it comes as no surprise that Rushing opposed the continuance. (Rule
3.1332(d)(9).)

Plaintiff argues that the trial court’s finding that his hospitalization constituted a
delay tactic demonstrated the court’s personal bias against him. But in considering
whether the interests of justice would be best served by a continuance or trial (rule
2.1352(d)(10)), the trial court was entitled to determine whether plaintiff’s purported
emergency was indeed an emergency warranting a continuance, or whether it instead was
a tactic intended to delay trial. At the time it denied the continuance, the trial court did
not have conclusive evidence that plaintiff had experienced an actual emergency
requiring hospitalization. Hills had notified the court that plaintiff had been hospitalized,
but the record does not reflect that she provided sworn testimony, or proof that he was
hospitalized due to an emergency.®

In addition to not having conclusive proof of plaintiff’s emergency, the trial court
had reason to believe plaintiff’s purported emergency was a delay tactic. Plaintiff had
previously acknowledged on more than one occasion that he was unprepared for trial. In

arguing for the continuance that the court granted, plaintiff asserted that he was

® We recognize that Hills filed a document mhtled urgent judicial notice the day after
the frial court granted Rushing’s oral request to dismiss and to enter judgment in her
favor. But that document was not before the trial court at the time of its determination,
and if-. any event was unsworn and based on hearsay.
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unprepared for trial because he and his family had been i11.10 On August 4, he notified
the court that he was unable to file additional motions in limine because his part-time
assistant was unavailable. On August 5, he notified the court of his intention to seek
review in the Supreme Court of the court’s decision to lift the automatic stay, an apparent
atiernpt to halt trial court proceedings. In his second request for a continuance, plaintiff

admitted that he “has no additional remaining time nor financial resources to develop the
case for trial” and could not “properly proceed with discovery inclusive of depositions,
preparation of exhibits and the hiring of expert witnesses.” Given these various
admissions, the trial court could have reasonably determined that plaintiff remained
unprepared for trial, and was attempting to further delay trial in a case that had been
pending for several years.

Finally, we note plaintiff’s argument on appeal that “CCP 437(c)” required the

ourt to grant his request for continuance because he had made repeated request time

(@l

to proceed with appropriate discovery to establish his claims. His request for continuance
argued that “CCP § 437C(1)” authorized trial courts to grant continuances to permit
additional discovery in the context of summary judgment motions. Initially, we are
unable to determine the statute on which plaintiff intends to rely. Section 437 does not
contain a “subdivision (¢),” and in any event that statute concerns motions to strike and is
not applicable here. Section 437¢ concerns summary judgment motions, but it does not
contain a “subdivision (1).” It may be that plaintiff intends to cite to section 437¢,
subdivision (h), which authorizes trial courts to grant continuances to permit discovery
where it appears from the affidavits submitted in opposition to a summary judgment

motion that facts essential to justify opposition may exist but cannot be presented. But

8 Piaintiff acknowledged he “didn’t send [Rushing] a single interrogatory” and “[had
not] had time to do any preparation whatsoever.”

16



on the eve of trial after four years of litigation, and not in the context of a summary
judgment motion.
Based on the foregoing, plaintiff has failed to demonstrate that the court abused its
discretion in denying his motion for continuance.1!
DISPOSITION
The judgment is affirmed. Rushing shall recover her costs on appeal. (Cal. Rules

of Court, rule 8.278(a).)

Duarte, Acting P. J.

We concur:

/4
INaL—e_

Krause, J.

-]
f— M

-

Mesiwala, J.

11 Plaintiff raises other arguments, which we need address only briefly. In a stand-alone
argument, he contends the trial judge “repeatedly and indisputably” demonstrated
“exceptional prejudice” toward him, but he provides no specific examples of such bias to
support his claim. He also argues that this court improperly refused to allow his prior
appeal against CSAA to proceed as against Rushing, but this appeal is not the proper
venue for that claim. Lastly, we do not consider plaintiff’s claim, raised for the first time
in his reply brief, that the trial court erred when it granted Rushing’s request for dismissal
under section 581. (See Raceway Ford Cases (2016) 2 Cal.5th 161, 178 [“We generally
do not consider arguments raised for the first time in a reply brief”].)
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