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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
 

 
  
THE PEOPLE OF THE STATE OF NEW YORK 

 
 
 
STATEMENT OF FACTS 
IND-71543-23 

 
-against- 

 
DONALD J. TRUMP, 
 

 Defendant.   
  

 
INTRODUCTION 

1. The defendant DONALD J. TRUMP repeatedly and fraudulently falsified New 

York business records to conceal criminal conduct that hid damaging information from the 

voting public during the 2016 presidential election. 

2. From August 2015 to December 2017, the Defendant orchestrated a scheme with 

others to influence the 2016 presidential election by identifying and purchasing negative 

information about him to suppress its publication and benefit the Defendant’s electoral prospects.  

In order to execute the unlawful scheme, the participants violated election laws and made and 

caused false entries in the business records of various entities in New York.  The participants 

also took steps that mischaracterized, for tax purposes, the true nature of the payments made in 

furtherance of the scheme. 

3. One component of this scheme was that, at the Defendant’s request, a lawyer who 

then worked for the Trump Organization as Special Counsel to Defendant (“Lawyer A”), 

covertly paid $130,000 to an adult film actress shortly before the election to prevent her from 

publicizing a sexual encounter with the Defendant.  Lawyer A made the $130,000 payment 

through a shell corporation he set up and funded at a bank in Manhattan.  This payment was 

illegal, and Lawyer A has since pleaded guilty to making an illegal campaign contribution and 
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served time in prison.  Further, false entries were made in New York business records to 

effectuate this payment, separate and apart from the New York business records used to conceal 

the payment. 

4. After the election, the Defendant reimbursed Lawyer A for the illegal payment 

through a series of monthly checks, first from the Donald J. Trump Revocable Trust (the 

“Defendant’s Trust”)—a Trust created under the laws of New York which held the Trump 

Organization entity assets after the Defendant was elected President—and then from the 

Defendant’s bank account.  Each check was processed by the Trump Organization, and each 

check was disguised as a payment for legal services rendered in a given month of 2017 pursuant 

to a retainer agreement.  The payment records, kept and maintained by the Trump Organization, 

were false New York business records.  In truth, there was no retainer agreement, and Lawyer A 

was not being paid for legal services rendered in 2017.  The Defendant caused his entities’ 

business records to be falsified to disguise his and others’ criminal conduct.  

BACKGROUND 

5. The Defendant is the beneficial owner of a collection of business entities known 

by the trade name the Trump Organization.  The Trump Organization comprises approximately 

500 separate entities that, among other business activities, own and manage hotels, golf courses, 

commercial real estate, condominium developments, and other properties.  The Trump 

Organization is headquartered at 725 Fifth Avenue in New York County. 

6. From approximately June 2015 to November 2016, the Defendant was a candidate 

for the office of President of the United States.  On January 20, 2017, he became President of the 

United States. 
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THE SCHEME 

I. The Catch and Kill Scheme to Suppress Negative Information 

7. During and in furtherance of his candidacy for President, the Defendant and 

others agreed to identify and suppress negative stories about him.  Two parties to this agreement 

have admitted to committing illegal conduct in connection with the scheme.  In August 2018, 

Lawyer A pleaded guilty to two federal crimes involving illegal campaign contributions, and 

subsequently served time in prison.  In addition, in August 2018, American Media, Inc. (“AMI”), 

a media company that owned and published magazines and supermarket tabloids including the 

National Enquirer, admitted in a non-prosecution agreement that it made a payment to a source 

of a story to ensure that the source “did not publicize damaging allegations” about the Defendant 

“before the 2016 presidential election and thereby influence that election.” 

A. The 2015 Trump Tower Meeting 

8. In June 2015, the Defendant announced his candidacy for President of the United 

States.  

9. Soon after, in August 2015, the Defendant met with Lawyer A and AMI’s 

Chairman and Chief Executive Officer (the “AMI CEO”) at Trump Tower in New York County.  

At the meeting, the AMI CEO agreed to help with the Defendant’s campaign, saying that he 

would act as the “eyes and ears” for the campaign by looking out for negative stories about the 

Defendant and alerting Lawyer A before the stories were published.  The AMI CEO also agreed 

to publish negative stories about the Defendant’s competitors for the election. 

B. Suppressing the Doorman’s Story 

10. A few months later, in or about October or November 2015, the AMI CEO 

learned that a former Trump Tower doorman (the “Doorman”) was trying to sell information 

regarding a child that the Defendant had allegedly fathered out of wedlock.  At the AMI CEO’s 
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direction, AMI negotiated and signed an agreement to pay the Doorman $30,000 to acquire 

exclusive rights to the story.  AMI falsely characterized this payment in AMI’s books and 

records, including in its general ledger.  AMI purchased the information from the Doorman 

without fully investigating his claims, but the AMI CEO directed that the deal take place because 

of his agreement with the Defendant and Lawyer A.   

11. When AMI later concluded that the story was not true, the AMI CEO wanted to 

release the Doorman from the agreement.  However, Lawyer A instructed the AMI CEO not to 

release the Doorman until after the presidential election, and the AMI CEO complied with that 

instruction because of his agreement with the Defendant and Lawyer A. 

C. Suppressing Woman 1’s Account 

12. About five months before the presidential election, in or about June 2016, the 

editor-in-chief of the National Enquirer and AMI’s Chief Content Officer (the “AMI Editor-in-

Chief”) contacted Lawyer A about a woman (“Woman 1”) who alleged she had a sexual 

relationship with the Defendant while he was married.  The AMI Editor-in-Chief updated 

Lawyer A regularly about the matter over text message and by telephone.  The Defendant did not 

want this information to become public because he was concerned about the effect it could have 

on his candidacy.  Thereafter, the Defendant, the AMI CEO, and Lawyer A had a series of 

discussions about who should pay off Woman 1 to secure her silence. 

13. AMI ultimately paid $150,000 to Woman 1 in exchange for her agreement not to 

speak out about the alleged sexual relationship, as well as for two magazine cover features of 

Woman 1 and a series of articles that would be published under her byline.  AMI falsely 

characterized this payment in AMI’s books and records, including in its general ledger.  The 

AMI CEO agreed to the deal after discussing it with both the Defendant and Lawyer A, and on 
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the understanding from Lawyer A that the Defendant or the Trump Organization would 

reimburse AMI.   

14. In a conversation captured in an audio recording in approximately September 

2016 concerning Woman 1’s account, the Defendant and Lawyer A discussed how to obtain the 

rights to Woman 1’s account from AMI and how to reimburse AMI for its payment.  Lawyer A 

told the Defendant he would open up a company for the transfer of Woman 1’s account and other 

information, and stated that he had spoken to the Chief Financial Officer for the Trump 

Organization (the “TO CFO”) about “how to set the whole thing up.”  The Defendant asked, “So 

what do we got to pay for this?  One fifty?” and suggested paying by cash.  When Lawyer A 

disagreed, the Defendant then mentioned payment by check.  After the conversation, Lawyer A 

created a shell company called Resolution Consultants, LLC on or about September 30, 2016.  

15. Less than two months before the election, on or about September 30, 2016, the 

AMI CEO signed an agreement in which AMI agreed to transfer its rights to Woman 1’s account 

to Lawyer A’s shell company for $125,000.  However, after the assignment agreement was 

signed but before the reimbursement took place, the AMI CEO consulted with AMI’s general 

counsel and then told Lawyer A that the deal to transfer the rights to Lawyer A’s shell company 

was off. 

D. Suppressing Woman 2’s Account 

16. About one month before the election, on or about October 7, 2016, news broke 

that the Defendant had been caught on tape saying to the host of Access Hollywood: “I just start 

kissing them [women].  It’s like a magnet.  Just kiss.  I don’t even wait.  And when you’re a star, 

they let you do it.  You can do anything. . . .  Grab ’em by the [genitals].  You can do anything.”  

The evidence shows that both the Defendant and his campaign staff were concerned that the tape 

would harm his viability as a candidate and reduce his standing with female voters in particular. 

006A



 

6 

17. Shortly after the Access Hollywood tape became public, the AMI Editor-in-Chief 

contacted the AMI CEO about another woman (“Woman 2”) who alleged she had a sexual 

encounter with the Defendant while he was married.  The AMI CEO told the AMI Editor-in-

Chief to notify Lawyer A. 

18. On or about October 10, 2016, the AMI Editor-in-Chief connected Lawyer A with 

Woman 2’s lawyer (“Lawyer B”).  Lawyer A then negotiated a deal with Lawyer B to secure 

Woman 2’s silence and prevent disclosure of the damaging information in the final weeks before 

the presidential election.  Under the deal that Lawyer B negotiated, Woman 2 would be paid 

$130,000 for the rights to her account. 

19. The Defendant directed Lawyer A to delay making a payment to Woman 2 as 

long as possible.  He instructed Lawyer A that if they could delay the payment until after the 

election, they could avoid paying altogether, because at that point it would not matter if the story 

became public.  As reflected in emails and text messages between and among Lawyer A, Lawyer 

B, and the AMI Editor-in-Chief, Lawyer A attempted to delay making payment as long as 

possible. 

20. Ultimately, with pressure mounting and the election approaching, the Defendant 

agreed to the payoff and directed Lawyer A to proceed.  Lawyer A discussed the deal with the 

Defendant and the TO CFO.  The Defendant did not want to make the $130,000 payment 

himself, and asked Lawyer A and the TO CFO to find a way to make the payment.  After 

discussing various payment options with the TO CFO, Lawyer A agreed he would make the 

payment.  Before making the payment, Lawyer A confirmed with the Defendant that Defendant 

would pay him back. 
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21. On or about October 26, shortly after speaking with the Defendant on the phone, 

Lawyer A opened a bank account in Manhattan in the name of Essential Consultants LLC, a new 

shell company he had created to effectuate the payment.  He then transferred $131,000 from his 

personal home equity line of credit (“HELOC”) into that account.  On or about October 27, 

Lawyer A wired $130,000 from his Essential Consultants LLC account in New York to Lawyer 

B to suppress Woman 2’s account. 

E. Post-Election Communications with AMI CEO 

22. On November 8, 2016, the Defendant won the presidential election and became 

the President-Elect.  Thereafter, AMI released both the doorman and Woman 1 from their non-

disclosure agreements. 

23. The Defendant was inaugurated as President on January 20, 2017.  Between 

Election Day and Inauguration Day, during the period of the Defendant’s transition to his role as 

President, the Defendant met with the AMI CEO privately in Trump Tower in Manhattan.  The 

Defendant thanked the AMI CEO for handling the stories of the Doorman and Woman 1, and 

invited the AMI CEO to the Inauguration.  In the summer of 2017, the Defendant invited the 

AMI CEO to the White House for a dinner to thank him for his help during the campaign.   

II. The Defendant Falsified Business Records 

24. Shortly after being elected President, the Defendant arranged to reimburse 

Lawyer A for the payoff he made on the Defendant’s behalf.  In or around January 2017, the TO 

CFO and Lawyer A met to discuss how Lawyer A would be reimbursed for the money he paid to 

ensure Woman 2’s silence.  The TO CFO asked Lawyer A to bring a copy of a bank statement 

for the Essential Consultants account showing the $130,000 payment.  

25. The TO CFO and Lawyer A agreed to a total repayment amount of $420,000.  

They reached that figure by adding the $130,000 payment to a $50,000 payment for another 
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expense for which Lawyer A also claimed reimbursement, for a total of $180,000.  The TO CFO 

then doubled that amount to $360,000 so that Lawyer A could characterize the payment as 

income on his tax returns, instead of a reimbursement, and Lawyer A would be left with 

$180,000 after paying approximately 50% in income taxes.  Finally, the TO CFO added an 

additional $60,000 as a supplemental year-end bonus.  Together, these amounts totaled 

$420,000.  The TO CFO memorialized these calculations in handwritten notes on the copy of the 

bank statement that Lawyer A had provided.   

26. The Defendant, the TO CFO, and Lawyer A then agreed that Lawyer A would be 

paid the $420,000 through twelve monthly payments of $35,000 over the course of 2017.  Each 

month, Lawyer A was to send an invoice to the Defendant through Trump Organization 

employees, falsely requesting payment of $35,000 for legal services rendered in a given month 

of 2017 pursuant to a retainer agreement.  At no point did Lawyer A have a retainer agreement 

with the Defendant or the Trump Organization.   

27. In early February 2017, the Defendant and Lawyer A met in the Oval Office at the 

White House and confirmed this repayment arrangement. 

28. On or about February 14, 2017, Lawyer A emailed the Controller of the Trump 

Organization (the “TO Controller”) the first monthly invoice, which stated: “Pursuant to the 

retainer agreement, kindly remit payment for services rendered for the months of January and 

February, 2017.”  The invoice requested payment in the amount of $35,000 for each of those two 

months.  The TO CFO approved the payment, and, in turn, the TO Controller sent the invoice to 

the Trump Organization Accounts Payable Supervisor (the “TO Accounts Payable Supervisor”) 

with the following instructions: “Post to legal expenses.  Put ‘retainer for the months of January 

and February 2017’ in the description.” 
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29. Lawyer A submitted ten similar monthly invoices by email to the Trump 

Organization for the remaining months in 2017.  Each invoice falsely stated that it was being 

submitted “[p]ursuant to the retainer agreement,” and falsely requested “payment for services 

rendered” for a month of 2017.  In fact, there was no such retainer agreement and Lawyer A was 

not being paid for services rendered in any month of 2017. 

30. The TO Controller forwarded each invoice to the TO Accounts Payable 

Supervisor.  Consistent with the TO Controller’s initial instructions, the TO Accounts Payable 

Supervisor printed out each invoice and marked it with an accounts payable stamp and the 

general ledger code “51505” for legal expenses.  The Trump Organization maintained the 

invoices as records of expenses paid.   

31. As instructed, the TO Accounts Payable Supervisor recorded each payment in the 

Trump Organization’s electronic accounting system, falsely describing it as a “legal expense” 

pursuant to a retainer agreement for a month of 2017.  The Trump Organization maintained a 

digital entry for each expense, called a “voucher,” and these vouchers, like vouchers for other 

expenses, became part of the Trump Organization’s general ledgers.   

32. The TO Accounts Payable Supervisor then prepared checks with attached check 

stubs for approval and signature.  The first check was paid from the Defendant’s Trust and 

signed by the TO CFO and the Defendant’s son, as trustees.  The check stub falsely recorded the 

payment as “Retainer for 1/1-1/31/17” and “Retainer for 2/1-2/28/17.”  The second check, for 

March 2017, was also paid from the Trust and signed by two trustees.  The check stub falsely 

recorded the payment as “Retainer for 3/1-3/31/17.” 

33. The remaining nine checks, corresponding to the months of April through 

December of 2017, were paid by the Defendant personally.  Each of the checks was cut from the 
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Defendant’s bank account and sent, along with the corresponding invoices from Lawyer A, from 

the Trump Organization in New York County to the Defendant in Washington, D.C.  The checks 

and stubs bearing the false statements were stapled to the invoices also bearing false statements.  

The Defendant signed each of the checks personally and had them sent back to the Trump 

Organization in New York County.  There, the checks, the stubs, and the invoices were scanned 

and maintained in the Trump Organization’s data system before the checks themselves were 

detached and mailed to Lawyer A for payment.   

34. The $35,000 payments stopped after the December 2017 payment. 

III. The Investigation into Lawyer A and the Defendant’s Pressure Campaign  

35. On or about April 9, 2018, the FBI executed a search warrant on Lawyer A’s 

residences and office.  In the months that followed, the Defendant and others engaged in a public 

and private pressure campaign to ensure that Lawyer A did not cooperate with law enforcement 

in the federal investigation.  

36. On the day of the FBI searches, Lawyer A called to speak with the Defendant to 

let him know what had occurred.  In a return call, the Defendant told Lawyer A to “stay strong.”    

37. On or about April 21, 2018, the Defendant publicly commented on Twitter 

encouraging Lawyer A not to “flip,” stating, “Most people will flip if the Government lets them 

out of trouble, even if . . . it means lying or making up stories. Sorry, I don’t see [Lawyer A] 

doing that . . . .” 

38. In mid-April 2018, Lawyer A was also approached by an attorney (“Lawyer C”), 

who offered to represent him in the interest of maintaining a “back channel of communication” 

to the Defendant.  On or about April 21, 2018, Lawyer C emailed Lawyer A, highlighting that he 

had a close relationship with the Defendant’s personal attorney (“Lawyer D”) and stating, 

“[T]his could not be a better situation for the President or you.”  Later that day, Lawyer C 
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emailed Lawyer A again, writing, “I spoke with [Lawyer D]. Very Very Positive. You are 

‘loved.’ . . . [Lawyer D] said this communication channel must be maintained. . . . Sleep well 

tonight, you have friends in high places.” 

39. On or about June 14, 2018, Lawyer C emailed Lawyer A a news clip discussing 

the possibility of Lawyer A cooperating, and continued to urge him not to cooperate with law 

enforcement, writing, “The whole objective of this exercise by the [federal prosecutors] is to 

drain you, emotionally and financially, until you reach a point that you see them as your only 

means to salvation.”  In the same email , Lawyer C, wrote, “You are making a very big mistake 

if you believe the stories these ‘journalists’ are writing about you.  They want you to cave.  They 

want you to fail.  They do not want you to persevere and succeed.” 

40. On August 21, 2018, Lawyer A pleaded guilty in the federal investigation.  The 

next day, on or about August 22, 2018, the Defendant commented on Twitter, “If anyone is 

looking for a good lawyer, I would strongly suggest that you don’t retain the services of [Lawyer 

A]!”  Later that day, the Defendant posted to Twitter again, stating, “I feel very badly for” one of 

his former campaign managers who had been criminally charged, saying, “[U]nlike [Lawyer A], 

he refused to ‘break’ – make up stories in order to get a ‘deal.’” 

IV. Lawyer A and AMI Admit Guilt in Connection with Payoffs of Woman 1 and 
Woman 2 

41. Ultimately, other participants in the scheme admitted that the payoffs were 

unlawful.  

42. In or about September 2018, AMI entered into a non-prosecution agreement with 

the United States Attorney’s Office for the Southern District of New York in connection with 

AMI’s payoff of Woman 1, admitting that “[a]t no time during the negotiation or acquisition of 

[Woman 1’s] story did AMI intend to publish the story or disseminate information about it 
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publicly.”   Rather, AMI admitted that it made the payment to ensure that Woman 1 “did not 

publicize damaging allegations” about the Defendant “before the 2016 presidential election and 

thereby influence that election.” 

43. In August 21, 2018, Lawyer A pleaded guilty to a felony in connection with his 

role in AMI’s payoff to Woman 1, admitting in his guilty plea that he had done so at the 

Defendant’s direction:  

[O]n or about the summer of 2016, in coordination with, and at the direction 
of, a candidate for federal office, I and the CEO of a media company at the 
request of the candidate worked together to keep an individual with information 
that would be harmful to the candidate and to the campaign from publicly 
disclosing this information.  After a number of discussions, we eventually 
accomplished the goal by the media company entering into a contract with the 
individual under which she received compensation of $150,000.  I participated in 
this conduct, which on my part took place in Manhattan, for the principal purpose 
of influencing the election.  

 
(emphasis added). 

44. Lawyer A also pleaded guilty to a felony in connection with his payoff of Woman 

2 to secure her silence, again at the Defendant’s direction.  Lawyer A admitted as part of his 

guilty plea: 

[O]n or about October of 2016, in coordination with, and at the direction of, 
the same candidate, I arranged to make a payment to a second individual with 
information that would be harmful to the candidate and to the campaign to keep 
the individual from disclosing the information.  To accomplish this, I used a 
company that was under my control to make a payment in the sum of $130,000.  
The monies I advanced through my company were later repaid to me by the 
candidate.  I participated in this conduct, which on my part took place in 
Manhattan, for the principal purpose of influencing the election.  

(emphasis added).1 

 

 
1 This Statement of Facts contains certain of the information that is relevant to the events 
described herein, and does not contain all facts relevant to the charged conduct. 
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DATED: New York, New York 
  April 4, 2023 

 
ALVIN L. BRAGG, JR. 
District Attorney 
New York County 
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U NI T E D S T A T E S DI S T RI C T C O U R T
S O U T H E R N DI S T RI C T O F N E W Y O R K
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

)
T H E P E O P L E O F T H E S T A T E  )
O F N E W Y O R K, ) 2 3- c v- 3 7 7 3

)
)  N O TI C E O F R E M O V A L

v. )
)  R e m o v e d fr o m:
)

D O N A L D J. T R U M P, ) S u pr e m e C o urt of t h e St at e of N e w
)  Y or k C o u nt y of N e w Y or k

D ef e n d a nt. ) I n d. N o. 7 1 5 4 3- 2 3
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _)

T o:  T h e Cl er k of t h e U nit e d St at es Distri ct C o urt f or t h e S o ut h er n Distri ct of N e w 
Y or k.

D O N A L D J. T R U M P’ S N O TI C E O F R E M O V A L

Pr esi d e nt D o n al d J. Tr u m p, b y a n d t hr o u g h u n d ersi g n e d c o u ns el, h er e b y r e m o v es t his 

c as e fr o m t h e S u pr e m e C o urt of t h e St at e of N e w Y or k, C o u nt y of N e w Y or k, t o t h e U nit e d 

St at es Distri ct C o urt f or t h e S o ut h er n Distri ct of N e w Y or k, p urs u a nt t o 2 8 U. S. C. § § 1 4 4 2 a n d 

1 4 5 5.

1. T h e p e n di n g a cti o n is st yl e d P e o pl e of t h e St at e of N e w Y or k v. D o n al d J. Tr u m p, 

I n di ct m e nt N o. 7 1 5 4 3/ 2 0 1 3, b ef or e t h e S u pr e m e C o urt of t h e St at e of N e w Y or k, C o u nt y of N e w 

Y or k, l o c at e d at 1 0 0 C e ntr e Str e et, N e w Y or k, N e w Y or k, 1 0 0 0 7.  A tr u e a n d c orr e ct c o p y of t h e 

i n di ct m e nt fil e d i n t his m att er is att a c h e d as E x hi bit A.

2. As e x pl ai n e d b el o w, t his C o urt h as ori gi n al s u bj e ct m att er j uris di cti o n o v er t his 

cri mi n al a cti o n b e c a us e t h e c as e i n v ol v es i m p ort a nt f e d er al q u esti o ns si n c e t h e i n di ct m e nt 

c h ar g es Pr esi d e nt Tr u m p f or c o n d u ct c o m mitt e d w h il e h e w as Pr esi d e nt of t h e U nit e d St at es t h at 

w as wit hi n t h e “ c ol or of his offi c e, ” a n d t h e c h ar g es i n v ol v e all e g e d f e d er al a n d st at e el e cti o n 

l a w vi ol ati o ns t h at h a v e a f e d er al pr e e m pti o n d ef e ns e.

C a s e 1: 2 3- c v- 0 3 7 7 3   D o c u m e nt 1   Fil e d 0 5/ 0 4/ 2 3   P a g e 1 of 9
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3. T his c as e is u n pr e c e d e nt e d i n o ur n ati o n’s hist ory.  N e v er b ef or e h as a l o c al 

el e ct e d pr os e c ut or cri mi n all y pr os e c ut e d a d ef e n d a nt eit h er f or c o n d u ct t h at o c c urr e d e ntir el y 

w hil e t h e d ef e n d a nt w as t h e sitti n g Pr esi d e nt of t h e U nit e d St at es or f or c o n d u ct t h at r el at e d t o 

f e d er al c a m p ai g n c o ntri b uti o n l a ws.  As e x pl ai n e d b el o w, r e m o v al is r e q uir e d.

I. T H E N O TI C E O F R E M O V A L I S TI M E L Y

4. T his r e m o v al is ti m el y, si n c e it is fil e d wit hi n 3 0 d a ys of A pril 4, 2 0 2 3, t h e d at e 

o n w hi c h Pr esi d e nt Tr u m p  w as arr ai g n e d. S e e 2 8 U. S. C. § 1 4 5 5( b)( 1) ( “ A n oti c e of r e m o v al of a 

cri mi n al pr os e c uti o n s h all b e fil e d n ot l at er t h a n 3 0 d a ys aft er t h e arr ai g n m e nt i n t h e St at e 

c o urt ”).

II. V E N U E I S P R O P E R I N T H E S O U T H E R N DI S T RI C T O F N E W Y O R K

5. U n d er 2 8 U. S. C. § 1 1 2, t h e U nit e d St at es Dist ri ct C o urt f or t h e S o ut h er n Distri ct 

of N e w Y or k is t h e pr o p er v e n u e f or r e m o v al u n d er 2 8 U. S. C. § 1 4 5 5( a), b e c a us e t h e S o ut h er n 

Distri ct of N e w Y or k e n c o m p ass es N e w Y or k C o u nt y, w h er e t his st at e a cti o n is n o w p e n di n g.

III.  B A C K G R O U N D

6. T h e all e g ati o ns a g ai nst Pr esi d e nt Tr u m p i n  t his c as e ar e b as e d o n c h e c ks all e g e dl y 

writt e n t o Mi c h a el C o h e n b y Pr esi d e nt Tr u m p i n 2 0 1 7, w hil e h e w as Pr esi d e nt of t h e U nit e d 

St at es.  T h e Distri ct Att or n e y’s Offi c e all e g es t h at t h es e c h e c ks, w hi c h Pr esi d e nt Tr u m p 

all e g e dl y si g n e d w hil e sitti n g i n t h e O v al Offi c e , a s w ell as r el at e d r e c or ds, ar e f als e b e c a us e 

t h e y c h ar a ct eri z e t h es e p a y m e nts as “l e g al e x p e ns es ” a n d “r et ai n er ” p a y m e nts w h e n, a c c or di n g 

t o t h e Distri ct Att or n e y’s Offi c e, t h e y w er e all e g e dl y r ei m b urs e m e nts t o Mi c h a el C o h e n f or 

p a y m e nt m a d e b y C o h e n t o St or m y D a ni els f or c a m p ai g n p ur p os es.  T h e d ef e ns e d e ni es t h at 

t h es e w er e f als e r e c or ds.

C a s e 1: 2 3- c v- 0 3 7 7 3   D o c u m e nt 1   Fil e d 0 5/ 0 4/ 2 3   P a g e 2 of 9
0 1 7 A



3 
 

7. Aft er i n v esti g ati n g t his c as e f or fi v e y e ars, o n M ar c h 3 0, 2 0 2 3, a gr a n d j ur y 

r et ur n e d a 3 4- c o u nt I n di ct m e nt a g ai nst Pr esi d e nt Tr u m p.  All 3 4 c o u nts c h ar g e t h e s a m e off e ns e, 

i. e., f el o n y f alsif yi n g b usi n ess r e c or ds i n vi ol ati o n of N e w Y or k P e n al L a w § 1 7 5. 1 0.

8. T h e mis d e m e a n or f alsif yi n g b usi n ess r e c or ds off e ns es is c o nt ai n e d i n N e w Y or k 

P e n al L a w § 1 7 5. 0 5.  As r el e v a nt t o t his m att er, it p u nis h es as a mis d e m e a n or o n e w h o, wit h 

i nt e nt t o d efr a u d, “[ m] a k es or c a us es a f als e e ntr y i n t h e b usi n ess r e c or ds of a n e nt er pris e. ” 

§ 1 7 5. 0 5( 1).

9. U n d er N e w Y or k l a w, t h e mis d e m e a n or off e ns e is el e v at e d t o a f el o n y w h e n t h e 

p ers o n “ c o m mits t h e cri m e of f alsif yi n g b usi n ess r e c or ds i n t h e s e c o n d d e gr e e, a n d w h e n his 

i nt e nt t o d efr a u d i n cl u d es a n i nt e nt t o c o m mit a n ot h er cri m e or t o ai d or c o n c e al t h e c o m missi o n 

t h er e of. ”  N. Y. P e n al L a w § 1 7 5. 1 0.

1 0. T h e Distri ct Att or n e y’s Offi c e all e g es t h at t h e ot h er cri m e t h at Pr esi d e nt Tr u m p 

i nt e n d e d t o c o m mit or c o n c e al w as el e cti o n l a w vi ol ati o ns i n co n n e cti o n wit h t h e 2 0 1 6 f e d er al 

el e cti o n f or Pr esi d e nt of t h e U nit e d St at es.  

1 1. T his is a n o v el t h e or y — t h at Pr esi d e nt Tr u m p c o m mitt e d a f el o n y u n d er N e w 

Y or k l a w b e c a us e t h e p a y m e nts t o Mi c h a el C o h e n w er e s u p p os e dl y mis c h ar a ct eri z e d i n t h e 

r e c or ds of a n e nt er pris e, a n d t h at t his mis c h ar a cteri z ati o n w as all e g e dl y d o n e i n or d er t o c o n c e al 

a n el e cti o n l a w cri m e.   T h er e h as n e v er b e e n a pr o s e c uti o n u n d er N e w Y or k St at e l a w b as e d o n 

a n all e g e d vi ol ati o n of el e cti o n l a w p ert ai ni n g t o  a f e d er al el e cti o n.  A n d t h er e ar e s eri o us f e d er al 

pr e e m pti o n iss u es  wit h s u c h a pr os e c uti o n. 

1 2. I n d e e d, as n ot e d b y t h e H o n. M ar y K a y V ys k o cil i n a r e c e nt d e cisi o n, a f or m er 

A D A  w h o wr ot e a b o o k a b o ut t his c as e c o n c e d e d, i nt er ali a, t h e f oll o wi n g a b o ut t h e l e g al t h e or y 

u n d erl yi n g t his c as e: 

C a s e 1: 2 3- c v- 0 3 7 7 3   D o c u m e nt 1   Fil e d 0 5/ 0 4/ 2 3   P a g e 3 of 9
0 1 8 A



4 
 

● T h e f a cts s urr o u n di n g t h e p a y m e nts di d n ot a m o u nt t o m u c h i n l e g al t er ms as 

p a yi n g h us h m o n e y is n ot a cri m e u n d er N e w Y or k St at e l a w, e v e n if t h e p a y m e nt 

w as m a d e t o h el p a n el e ct or al c a n di d at e.

● T h er e a p p e ar e d t o b e n o f el o n y st at e cri m e i n pl a y.

● T h e Tr u m p i n v esti g ati o n s h o ul d h a v e b e e n h a n dl e d b y t h e U. S. D e p art m e nt of 

J usti c e, r at h er t h a n b y t h e M a n h att a n distri ct att or n e y’s offi c e.

● F e d er al pr os e c ut ors pr e vi o usl y l o o k e d i nt o t h e Cliff or d “ h us h m o n e y p a y m e nt ” 

a n d di d n ot m o v e f or w ar d wit h t h e pr os e c uti o n .

S e e Br a g g v. J or d a n, 2 0 2 3 W L 2 9 9 9 9 7 1 at * 3 – 6 ( S. D. N. Y. A pril 1 9, 2 0 2 3) ( b ull et p oi nts i n t h e 

ori gi n al).

  
1 3. J u d g e  V ys k o cil als o r e c o g ni z e d t h at  D. A .  Br a g g f a c e d p oliti c al pr ess ur e t o bri n g

t his c as e,  writi n g t h at  Br a g g “ is a n el e ct e d pr os e c ut or i n N e w Y or k C o u nt y wit h c o nstit u e nts, 

s o m e of w h o m wis h t o s e e Br a g g wi el d t h e f or c e of l a w a g ai nst t h e f or m er Pr esi d e nt a n d a 

c urr e nt c a n di d at e f or t h e R e p u bl i c a n pr esi d e nti al n o mi n ati o n. ” I d. at * 3 6.

I V.  R E M O V A L I S R E Q UI R E D 

1 4. P urs u a nt t o 2 8 U. S. C. § 1 4 4 2 ( a)( 1), u p o n t h e a p pli c ati o n of t h e f e d er al offi c er, a

“ cri mi n al pr os e c uti o n t h at is c o m m e n c e d i n a St at e c o urt a n d t h at is a g ai nst or dir e ct e d t o ” a n y 

“ offi c er ” of t h e U nit e d St at es, “i n a n offi ci al or i n di vi d u al c a p a cit y f or or r el ati n g t o a n y a ct 

u n d er c ol or of s u c h offi c e ” m ust “ b e r e m o v e d b y t h e m t o t h e distri ct c o urt of t h e U nit e d St at es 

f or t h e distri ct a n d di visi o n e m br a ci n g t h e pl a c e w h er ei n it is p e n di n g.”

1 5. T h e r e m o v al st at ut e a p pli es t o f or m er offi c e rs of t h e U nit e d St at es if t h e c h ar g e d 

c o n d u ct r el at es t o c o n d u ct p erf or m e d w hil e i n offi c e.

1 6. I n offi c er-r e m o v al c as es, a distri ct c o urt a p pli es a t w o-st e p t est: “ First, t h e offi c er 
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m ust ‘r ais e a c ol or a bl e f e d er al d ef e ns e.’ ” K & D L L C v. Tr u m p Ol d P ost Offi c e L L C , 9 5 1 F. 3 d 

5 0 3, 5 0 6 ( D. C. Cir. 2 0 2 0) ( cit ati o ns o mitt e d). “ T h e f e d er al d ef e ns e n e e d o nl y b e c ol or a bl e, n ot 

cl e arl y s ust ai n a bl e. ” I d. S e c o n d, “t h e offi c er m ust s h o w t h at t h e s uit is o n e ‘f or or r el ati n g t o a n y 

a ct u n d er c ol or of [ his] offi c e.’ ” I d. F or t h e s e c o n d st e p, it “is s uffi ci e nt f or t h er e t o b e a 

‘ c o n n e cti o n’ or ‘ ass o ci ati o n’ b et w e e n t h e a ct i n q u esti o n a n d t h e f e d er al offi c e. ” I n r e 

C o m m o n w e alt h's M oti o n t o A p p oi nt C o u ns el A g ai nst or Dir e ct e d t o D ef e n d er Ass’ n of P hil a .,

7 9 0 F. 3 d 4 5 7, 4 7 1 ( 3 d Cir. 2 0 1 5).

1 7. Pr esi d e nt Tr u m p s atisfi es b ot h of t h es e el e m e nts.

A.  P r esi d e nt T r u m p Will R ais e a N u m b e r of C ol o r a bl e F e d e r al D ef e n s es

1 8. Pr esi d e nt Tr u m p, i n his d ef e ns e of t his c as e, will r ais e a n u m b er of f e d er al 

d ef e ns es. 

1 9. Pr esi d e nt Tr u m p will ass ert t h at t h e st at e m e nts i n t h e p ur p ort e d b usi n ess r e c or ds 

at iss u e w er e i n f a ct tr ut hf ul st at e m e nts b e c a us e  t h e m o n e y p ai d t o Mi c h a el C o h e n w as, i n p art, 

“r et ai n er ” or l e g al p a y m e nts t o Mi c h a el C o h e n t o a ct as Pr esi d e nt Tr u m p’s p ers o n al att or n e y.  At 

t h e ti m e of his el e cti o n, t h er e w as s o m e p u bli c e x pr essi o ns of c o n c er n a b o ut p ot e nti al c o nfli cts of 

i nt er est, c orr u pti o n, a n d p ossi bl e c o nstit uti o n al vi ol ati o ns d u e t o Pr esi d e nt Tr u m p’s e xt e nsi v e 

b usi n ess i nt er ests a n d w e alt h.  T h us, s h ortl y b ef or e ass u mi n g t h e Offi c e of t h e Pr esi d e n c y, a n d i n 

or d er t o ass ur e t h e A m eri c a n p u bli c t h at h e h a d s e p ar at e d his p ers o n al b usi n ess fr o m his p u bli c 

d uti es, s e e M or g a n L e wi s W hit e P a p er, att a c h e d a s E x hi bit B , as w ell as t o f ulfill v ari o us 

c o nstit uti o n al o bli g ati o ns, e. g., t h e F or ei g n E m ol u m e nts Cl a us e, Art. I, s e c. 9, cl. 8, a n d t h e T a k e 

C ar e Cl a us e, Art. II, s e c. 3, Pr esi d e nt Tr u m p, i n a n a b u n d a n c e of c a uti o n, pl a c e d his b usi n ess es 

i n a Tr ust.  A d diti o n all y, Pr esi d e nt Tr u m p hir e d a p ers o n al l a w y er— Mi c h a el C o h e n — t o h a n dl e 
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his p ers o n al aff airs.  T h e s e st e ps  w er e t a k e n s ol el y b e c a us e h e w as Pr esi d e nt of t h e U nit e d 

St at es.

2 0. As s u c h, Pr esi d e nt Tr u m p ’s d e cisi o n t o r et ai n  Mi c h a el C o h e n t o a ct as his 

p ers o n al l a w y er ar os e o ut of his d uti es as Pr esi d e nt a n d t h er ef or e gi v es ris e t o a f e d er al d ef e ns e 

t o t h e c h ar g es i n t his c as e.

2 1. M or e o v er, t h e Distri ct Att or n e y’s Offi c e h as m a d e cl e ar i n c o urt fili n gs t h at t h e 

f el o n y c h ar g es i n t his c as e ar e pr e di c at e d o n a n all e g e d i nt e nt t o vi olat e N e w Y or k El e cti o n L a w 

§ 1 7- 1 5 2 a n d t h e F e d er al El e cti o n C a m p ai g n A ct, 5 2 U. S. C. § 3 0 1 0 1. S e e P e o pl e’s M oti o n f or a 

Pr ot e cti v e Or d er, at 3, att a c h e d as E x hi bit C ( “ D ef e n d a nt c a us e d b usi n ess r e c or ds ass o ci at e d 

wit h t h e r e p a y m e nts t o b e f alsifi e d t o dis g uis e his a n d ot h ers’ cri mi n al c o n d u ct i n cl u di n g 

vi ol ati o ns of N e w Y or k El e cti o n L a w § 1 7- 1 5 2 a n d vi ol ati o ns of t h e i n di vi d u al a n d c or p or at e 

c a m p ai g n c o ntri b uti o n li mits u n d er t h e F e d er al El e cti o n C a m p ai g n A ct, 5 2 U. S. C. § 3 0 1 0 1 et 

s e q. ”).

2 2. Pr esi d e nt Tr u m p will r ais e a f e d er al d ef e ns e — pr e e m pti o n — t o b ot h of t h es e 

pr e di c at e c h ar g es. S e e Or a n g e C o u nt y W at er Dist. V. U n o c al  C or p. (I n r e M et h yl T erti ar y B ut yl 

Et h er ( “ M T B E ” ) Pr o ds. Li a b. Liti g.), 3 6 4 F. S u p p. 2 d 3 2 9, 3 3 6 ( S. D. N. Y. 2 0 0 4) ( “ c o n cl u d[i n g] 

t h at pr e e m pti o n is a c ol or a bl e f e d er al d ef e ns e f or p ur p os es of t h e f e d er al offi c er r e m o v al 

st at ut e ”).

2 3. N e w Y or k El e cti o n L a w § 1 7- 1 5 2 m a k es it a mis d e m e a n or off e ns e f or “[ a] n y t w o 

or m or e p ers o ns [t o] c o ns pir e t o pr o m ot e or pr e v e nt t h e el e cti o n of a n y p ers o n t o a p u bli c offi c e 

b y u nl a wf ul m e a ns a n d w hi c h c o ns pir a c y is a ct e d u p o n b y o n e or m or e of t h e p arti es t h er et o. ”  

A p pl yi n g § 1 7- 1 5 2 t o Pr esi d e nt Tr u m p, w h o h as o nl y b e e n a c a n di d at e f or f e d er al offi c e, w o ul d 

vi ol at e t h e pr e e m pti o n pr o visi o ns of 5 2 U. S. C. § 3 0 1 4 3, w hi c h pr o vi d es t h at “[t] h e pr o visi o ns of 
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[t h e F e d er al El e cti o n C a m p ai g n] A ct, a n d of r ules pr es cri b e d u n d er t his A ct, s u p ers e d e a n d 

pr e e m pt a n y pr o visi o n of St at e l a w wit h r es p e ct t o el e cti o n t o F e d er al offi c e. ” ( e m p h asis a d d e d). 

S e e als o 1 1 C. F. R. § 1 0 8. 7.

2 4. Si mil arl y, t h at pr e e m pti o n pr o visi o n pr e e m pts t h e a bilit y of a st at e pr os e c ut or t o 

c h ar g e a cri m e w h er e a n el e m e nt of t h at cri m e is a f e d er al c a m p ai g n c o ntri b uti o n vi ol ati o n, as 

t h e Distri ct Att or n e y’s Offi c e att e m pts t o d o h er e. 

B . T h e U n d e rl yi n g C o n d u ct R el at es t o A c t s P e rf o r m e d U n d e r C ol o r of Offi c e

2 5. I n d et er mi ni n g w h et h er t h e u n d erl yi n g c o n d u ct “r el at[ es] t o ” a cts p erf or m e d 

u n d er c ol or of offi c e, wit hi n t h e m e a ni n g of t h e f e d er al r e m o v al st at ut e, “t h e offi c er m ust s h o w a 

n e x us, a c a us al c o n n e cti o n b et w e e n t h e c h ar g e d c o n d u ct a n d ass ert e d offi ci al a ut h orit y. ” Tr u m p 

Ol d P ost Offi c e L L C , 9 5 1 F. 3 d at 5 0 7.

2 6. Pr esi d e nt Tr u m p m or e t h a n a d e q u at el y s atisfi es t his st a n d ar d.

2 7. All of t h e i n di ct m e nt’s c h ar g es r el at e t o a cl ai m t h at Pr esi d e nt Tr u m p f alsifi e d 

b usi n ess r e c or ds m ai nt ai n e d b y t h e Tr u m p Or g a n i z ati o n b y all e g e dl y f als el y i n di c ati n g t h at t h e 

p a y m e nts t o Mi c h a el C o h e n w er e f or “l e g al e x p e ns es ” or “r et ai n er ” p a y m e nts w h e n , a c c or di n g

t o t h e Distri ct Att or n e y’s Offi c e , t h e m o n e y w as i n f a ct r ei m b urs e m e nt f or p a y m e nts m a d e b y

C o h e n.

2 8. As dis c uss e d, s u pr a ¶ ¶ 1 7- 1 8, as p art of his d ef e ns e i n t his c as e, Pr esi d e nt Tr u m p 

will d e m o nstr at e t h at Mr. C o h e n w as i n f a ct hi s p ers o n al l a w y er  w h o w as o nl y hir e d as a dir e ct 

r es ult of Pr esi d e nt Tr u m p’s r ol e as Pr esi d e nt of t h e U nit e d St at es a n d his o bli g ati o ns u n d er t h e 

C o nstit uti o n, a n d i n or d er t o s e p ar at e his b usi n ess aff airs fr o m his p u bli c d uti es.   
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2 9. A d diti o n all y, a cts t a k e n as p art of t h e el e cti o n t o t h e offi c e of Pr esi d e nt of t h e 

U nit e d St at es “r el at [ e] t o,”  § 1 4 4 2( a)( 1), Pr esi d e nt Tr u m p’s p ositi o n as Pr esi d e nt, a n d t h er ef or e 

c o n d u ct u n d erl yi n g t h e c h ar g es “r el at [ es] t o ” a cts p erf or m e d u n d er c ol or of offi ce. 

3 0. I n ot h er w or ds, t h er e is a cl e ar n e x us b et w e e n t h e p a y m e nts t o Mr. C o h e n a n d 

f or m er Pr esi d e nt Tr u m p’ s p ositi o n as Pr esi d e nt of t h e U nit e d St at es.

C.   T his C o u rt H as P r ot e cti v e J u ris di cti o n

3 1. Fi n all y, b e c a us e t h e i nst a nt i n di ct m e nt is p oliti c all y m oti v at e d a n d w as br o u g ht 

b e c a us e a l o c al p oliti ci a n — h er e D. A. Br a g g — disf a v or e d Pr esi d e nt’s Tr u m p’s a cts a n d p oli ci es 

as Pr esi d e nt of t h e U nit e d St at es, f e d er al c o urts h a v e s o- c all e d “ pr ot e cti v e j uris di cti o n ” o v er t his 

c as e. Alt h o u g h t h e S u pr e m e C o urt h as n e v er d efi niti v el y d e ci d e d w h et h er § 1 4 4 2 pr o vi d es 

f e d er al pr ot e cti v e j uris di cti o n i n c as es of st at e h ostilit y t o t h e f e d er al offi c er, at l e ast s o m e 

J usti c es h as s ai d it d o es. S e e  M es a v. C alif or ni a , 4 8 9 U. S. 1 2 1, 1 4 0 ( 1 9 8 9) ( Br e n n a n, J. 

c o n c urri n g) ( “It is n ot at all i n c o n c ei v a bl e, h o w e v er, t h at C o n gr ess’ c o n c er n a b o ut l o c al h ostilit y 

t o f e d er al a ut h orit y c o ul d c o m e i nt o pl a y i n s om e cir c u mst a n c es [ e v e n] w h er e t h e f e d er al offi c er 

is u n a bl e t o pr es e nt an y ‘f e d er al d ef e ns e.’ . . . S u c h h ar ass m e nt c o ul d w ell t a k e t h e f or m of 

u nj ustifi e d pr os e c uti o n f or tr affi c or ot h er off e ns e s, t o w hi c h t h e f e d er al offi c er w o ul d h a v e n o 

i m m u nit y or ot h er f e d er al d ef e ns e.  T h e r e m o v al stat ut e, it w o ul d s e e m t o m e, mi g ht w ell h a v e 

b e e n i nt e n d e d t o a p pl y i n s u c h u nf ort u n at e a n d e x c e pti o n al cir c u mst a n c es. ”). S e e als o Tr u m p v. 

V a n c e , 1 4 0 S. Ct. 2 4 1 2, 2 4 2 8 ( 2 0 2 0) (r e c o g ni zi n g “t h e p ossi bilit y t h at st at e pr os e c ut ors m a y 

h a v e p oliti c al m oti v ati o ns ” f or pr os e c uti n g f e d er al offi ci als).

3 2. F or t his a d diti o n al r e as o n, t his c as e is r e m o v a bl e. 

W H E R E F O R E, t his c as e s h o ul d b e r e m o v e d t o F e d er al C o urt.
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D at e d:   N e w Y or k, N e w Y or k
M a y 4, 2 0 2 3

R es p e ctf ull y s u b mitt e d,

T o d d Bl a n c h e
Bl a n c h e L a w
9 9 W all Str e et, S uit e 4 4 6 0
N e w Y or k N Y 1 0 0 0 5
2 1 2 - 7 1 6- 1 2 5 0
t o d d bl a n c h e @ bl a n c h el a w. c o m

/s

S us a n R. N e c h el es
N e c h el es L a w L L P
1 1 2 0 Si xt h A v e n u e, 4t h Fl o or
N e w Y or k, N Y 1 0 0 3 6 
2 1 2 - 9 9 7- 7 4 0 0
sr n @ n e c h el esl a w. c o m

J os e p h T a c o pi n a
T a c o pi n a S ei g el & D e Or e o
2 7 5 M a dis o n A v e n u e, 3 5t h Fl o or,
N e w Y or k, N e w Y or k 1 0 0 1 6
2 1 2 - 2 2 7- 8 8 7 7
jt a c o pi n a @t a c o pi n al a w. c o m

Att or n e ys f or Pr esi d e nt D o n al d J. Tr u m p

C a s e 1: 2 3- c v- 0 3 7 7 3   D o c u m e nt 1   Fil e d 0 5/ 0 4/ 2 3   P a g e 9 of 9
0 2 4 A



 
 

Appendix C 
 
 
 

025A



026A



027A



 
 

Appendix D 
 
 
 

028A



029A



030A



031A



032A



 
 

Appendix E 
 
 
 

033A



034A



035A



036A



037A



038A



039A



040A



041A



042A



043A



044A



045A



046A



047A



048A



049A



050A



051A



052A



053A



054A



055A



056A



057A



058A



059A



060A



061A



062A



063A



064A



065A



066A



067A



068A



069A



070A



071A



072A



073A



074A



075A



076A



077A



078A



079A



080A



081A



082A



083A



084A



085A



086A



087A



088A



089A



090A



091A



092A



093A



094A



095A



096A



097A



098A



099A



100A



101A



102A



 
 

Appendix F 
 
 
 

103A



 Case: 24-2299, 10/14/2024, DktEntry: 46.1, Page 302 of 305
104A



 Case: 24-2299, 10/14/2024, DktEntry: 46.1, Page 303 of 305
105A



 
 

Appendix G 
 
 
 

106A



107A



108A



109A



 
 

Appendix H 
 
 
 

110A



111A



 
 

Appendix I 
 
 
 

112A



113A



114A



115A



116A



117A



118A



119A



120A



121A



122A



123A



124A



125A



126A



127A



128A



129A



130A



131A



132A



133A



134A



135A



136A



137A



138A



139A



140A



141A



142A



143A



144A



145A



146A



147A



148A



149A



150A



151A



152A



153A



154A



155A



156A



157A



158A



159A



160A



161A



162A



163A



164A



165A



166A



167A



168A



169A



170A



171A



172A



173A



174A



175A



176A



177A



178A



179A



180A



181A



182A



183A



184A



185A



186A



187A



188A



189A



190A



191A



192A



193A



194A



 
 

Appendix J 
 
 
 

195A



196A



197A



198A



199A



200A



 
 

Appendix K 
 
 
 

201A



DISTRICT ATTORNEY

January 7, 2025

Susanna Molina Rojas, Esq.
Clerk of the Court 
Supreme Court of the State of New York 
Appellate Division, First Department
27 Madison Avenue
New York, New York 10010 

Re: Matter of Trump v. Merchan, No. 2025-00118

Dear Ms. Rojas: 

Petitioner Donald J. Trump is the defendant in a criminal action in Supreme 
Court, New York County, under Indictment No. 71543-23, filed on March 30, 2023. 
Respondent the Honorable Juan Merchan is presiding over that criminal case. Trial 
began with jury selection on April 15, 2024, and defendant was convicted by the jury 
on May 30, 2024, of all 34 felony counts charged in the indictment. Sentencing is 
scheduled to occur on Friday morning, January 10, 2025. 

Defendant has sought relief under C.P.L.R. article 78 from two interlocutory 
orders issued by Supreme Court: the court’s December 16, 2024 order denying 
defendant’s CPL § 330.30 motion, which sought to set aside the jury verdict on the 
ground that certain evidence had been improperly admitted during the trial; and the 
court’s January 3, 2025 order denying defendant’s Clayton motion, which asserted that 
this criminal case should be dismissed in light of defendant’s recent reelection as 
President. In connection with his article 78 petition, defendant asserts that he is entitled 
to either an automatic stay or discretionary stay that would adjourn the January 10 
sentencing date until the conclusion of appellate proceedings concerning these 
interlocutory orders. 

The People submit this letter to oppose defendant’s request for a single Justice 
of this Court to issue an order to show cause imposing an interim stay of the January 
10 sentencing. For the reasons that follow, defendant’s article 78 petition does not 
automatically stay sentencing in this case, and the Court should reject defendant’s 
alternative request for a discretionary stay of sentencing. 

FILED: APPELLATE DIVISION - 1ST DEPT 01/07/2025 12:05 PM 2025-00118

NYSCEF DOC. NO. 5 RECEIVED NYSCEF: 01/07/2025
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BACKGROUND 
 

A. The State Criminal Trial and Defendant’s Conviction 
 
On March 30, 2023, a New York County grand jury charged defendant with 34 

felony counts of Falsifying Business Records in the First Degree, in violation of Penal 
Law § 175.10. That provision makes it a felony for any person to make or cause a false 
entry in the business records of an enterprise with an intent to defraud, which includes 
an intent “to commit another crime or to aid or conceal the commission thereof.” 
Penal Law § 175.10. 

 
As described in a Statement of Facts filed with the indictment, and as later 

established by evidence at trial, defendant and his co-conspirators orchestrated a 
scheme to interfere with the 2016 U.S. presidential election by suppressing negative 
information that could damage defendant’s presidential campaign. They executed the 
scheme through a variety of means, including by purchasing the rights to, and then 
refusing to publish, a story about an extramarital affair between defendant and Stormy 
Daniels, an adult film actress. To effect this catch-and-kill scheme, defendant’s personal 
attorney, Michael Cohen, paid $130,000 to acquire the publication rights to Daniels’s 
story, and defendant reimbursed Cohen an amount calculated to mask the true nature 
of the reimbursement. Defendant then concealed the reimbursement payments to 
Cohen by recording them in a New York enterprise’s records—invoices, general ledger 
entries, and check stubs—as attorney’s fees paid to Cohen for services rendered 
pursuant to a retainer agreement. Those characterizations of the payments in those 
records were false, because the payments to Cohen were in fact to reimburse him for 
the payments he made to Daniels, not to pay him for legal services rendered pursuant 
to a retainer agreement. Ex. 1. 

 
On April 15, 2024, defendant’s trial commenced with jury selection. On May 

30, 2024, the jury unanimously convicted defendant as charged. Sentencing was 
originally scheduled for on July 11, 2024, but it has since been adjourned to January 10, 
2025.  

 
Throughout the course of this criminal proceeding, defendant has engaged in 

extensive motion practice to divest Supreme Court of jurisdiction and to dismiss the 
criminal charges against him. The following summarizes the motion practice that is 
relevant to understand this application.  

 
B. The First Federal Removal Proceeding in the U.S. District Court 

for the Southern District of New York 
 
Defendant was arraigned in state court on April 4, 2023. On May 4, 2023, he 

filed a notice of removal in the U.S. District Court for the Southern District of New 
York seeking to remove the charges against him under the federal-officer removal 
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statute, 28 U.S.C. § 1442(a)(1). Ex. 2. The People moved to remand the case to state 
court. After an evidentiary hearing, the district court (Hellerstein, J.) issued a written 
decision concluding that federal-officer removal was unavailable. New York v. Trump, 
683 F. Supp. 3d 334, 337 (S.D.N.Y. 2023). 

 
First, the court concluded that the charges against defendant were not “for or 

relat[ed] to” any act defendant took under color of his federal office. The court found 
that the People’s allegation about defendant’s payments to Cohen “overwhelmingly 
suggests that the matter was a purely a personal item of the President—a cover-up of 
an embarrassing event.” Id. at 345. “Hush money paid to an adult film star is not related 
to a President’s official acts” and “does not reflect in any way the color of the 
President’s official duties.” Id. For this purpose, it was immaterial whether or not the 
payments to Cohen were attorney’s fees: as the hearing evidence established, defendant 
hired Cohen to “attend to his private matters”; the payments to Cohen were made from 
“private funds” that did not “depend on any Presidential power for their 
authorization”; and the documents recording those payments were maintained by “a 
private enterprise.” Id. Based on that record, the court concluded that the charges 
against defendant were based on his “private acts,” not “acts under the color of his 
office.” Id. 

 
Second, the district court concluded that defendant failed to identify a colorable 

federal defense, thus independently defeating federal-officer removal. The court 
explained that defendant had “expressly waived” any defense of “absolute presidential 
immunity,” and that defendant had instead asserted that he was immune because his 
conduct—namely, his decision to retain Michael Cohen as his personal lawyer—arose 
out of his duties as President. Id. at 346. This defense was not colorable as a factual 
matter, the court held, because there was “[n]o evidence” that the reimbursements to 
Cohen constituted an official presidential act. Id. at 346-47 (“Reimbursing Cohen for 
advancing hush money to Stephanie Clifford cannot be considered the performance of 
a constitutional duty. Falsifying business records to hide such reimbursement, and to 
transform the reimbursement into a business expense for Trump and income to Cohen, 
likewise does not relate to a presidential duty.”). There was also no colorable 
preemption defense. Defendant conceded that federal law did not directly preempt 
Penal Law § 175.10. See id. at 349. And the court rejected defendant’s claim that federal 
law indirectly preempted Penal Law § 175.10, by preempting the crimes that defendant 
sought to commit or conceal by making the false business records. See id. at 349-50. 

 
Defendant filed a notice of appeal from the district court’s remand decision but 

later moved the U.S. Court of Appeals for the Second Circuit to dismiss his appeal. 
The court granted that motion and dismissed the appeal. People v. Trump, No. 23-1085, 
2023 WL 9380793 (2d Cir. 2023). 
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C. Defendant’s Post-Trial Motion to Vacate Pursuant to CPL 
§ 330.30(1) 

 
On July 1, 2024, after defendant’s conviction and ten days before the originally 

scheduled sentencing, the U.S. Supreme Court decided Trump v. United States, 603 U.S. 
593 (2024). The dispute in that case was whether defendant could be criminally 
prosecuted for official acts that he performed during his tenure as President. Id. at 601-
02. The Supreme Court held that the President “is absolutely immune from criminal 
prosecution for conduct within his exclusive sphere of constitutional authority,” and 
at least presumptively immune for “acts within the outer perimeter of his official 
responsibility,” “unless the Government can show that applying a criminal prohibition 
to that act would pose no ‘dangers of intrusion on the authority and functions of the 
Executive Branch.’” Id. at 609, 614-15 (quoting Nixon v. Fitzgerald, 457 U.S. 731 [1982]). 
However, the Supreme Court stressed that “the President enjoys no immunity for his 
unofficial acts, and not everything the President does is official.” Id. at 642. 

 
The Supreme Court also held that certain evidence relating to a president’s 

official acts may be inadmissible at trial. Id. at 630-32. In particular, the Court concluded 
that although prosecutors could “point to the public record to show the fact that the 
President performed [an] official act,” they could not “admit testimony or private 
records of the President or his advisers probing the official act itself” because allowing 
“that sort of evidence would invite the jury to inspect the President’s motivations for 
his official actions and to second-guess their propriety.” Id. at 632 n.3. 

 
In response to the Supreme Court’s decision, defendant sought leave to file a 

motion in this case to set aside the jury’s verdict pursuant to CPL § 330.30. On July 2, 
2024, the Court granted defendant’s motion; set a briefing schedule for defendant’s 
CPL § 330.30 motion; and adjourned the sentencing hearing to September 18, 2024, 
“if such is still necessary.” See Order (July 2, 2024).  

 
On July 10, 2024, defendant filed a motion to dismiss the indictment and vacate 

the jury’s verdict pursuant to CPL § 330.30(1). In that motion, defendant argued that 
the People had improperly introduced evidence of official presidential acts before the 
grand and petit juries in violation of Trump v. United States. In particular, defendant’s 
claim pertained to certain testimony by three witnesses: Hope Hicks, Madeleine 
Westerhout, and Michael Cohen. His claim also related to his postings on social media 
and a financial disclosure form known as OGE Form 278e for 2017. Ex. 3. 

 
While defendant’s CPL § 330.30 motion was pending, on August 14, 2024, 

defendant moved to adjourn the sentencing “until after the 2024 Presidential election” 
to allow “adequate time to assess and pursue state and federal appellate options” in 
response to any adverse ruling on the pending CPL § 330.30 motion. Def.’s Ltr. (Aug. 
14, 2024). On August 16, the People filed a response stating that the People “defer to 
the Court on the appropriate post-trial schedule that allows for adequate time to 
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adjudicate defendant’s CPL § 330.30 motion while also pronouncing sentence ‘without 
unreasonable delay.’” People’s Ltr. (Aug. 16, 2024) (quoting CPL § 380.30(1)).  

 
On September 6, 2024, Supreme Court granted defendant’s motion to adjourn. 

See Order (Sept. 6, 2024). The Court noted that the original sentencing date of July 11 
was necessarily delayed when, on July 1, the Supreme Court “rendered a historic and 
intervening decision in Trump v. United States . . . which this Court must interpret and 
apply as appropriate.” Id. at 2. The Court then explained that because “[t]he public’s 
confidence in the integrity of our judicial system demands a sentencing hearing that is 
entirely focused on the verdict of the jury and the weighing of aggravating and 
mitigating factors free from distraction or distortion,” and because “[t]he Court is a 
fair, impartial, and apolitical institution,” the Court would grant a further adjournment 
to “avoid any appearance—however unwarranted—that the proceeding has been 
affected by or seeks to affect the approaching Presidential election in which the 
Defendant is a candidate.” Id. at 3. The Court set a new schedule ordering that decision 
on defendant’s CPL § 330.30 motion would be handed down off-calendar on 
November 12, 2024, and adjourning sentencing (if necessary) to November 26, 2024. 
Id. at 4. 

 
On December 16, 2024, the trial court denied defendant’s CPL § 330.30(1) 

motion. As an initial matter, the court found that defendant had failed to preserve his 
objections to the trial testimony of Westerhout and Cohen; and to any evidence that 
was introduced before the grand jury. In any event, on the merits, the court found that 
none of the disputed proof constituted a “core official act,” nor did any of it “fall within 
the outer perimeter” of defendant’s “official duties.” In the alternative, the court found 
that even if certain communications described by Westerhout, Hicks, or Cohen fell 
within the “outer perimeter” of defendant’s presidential authority, the court would 
“also find that other, non-privileged trial testimony provided ample non-motive related 
context and support to rebut a presumption of privilege” and demonstrate “that 
Defendant was acting in his personal capacity and not pursuant to his authority as 
President.” Similarly, this evidence posed “no danger of intrusion on the authority and 
function of the Executive Branch.” Finally, the court ruled that even if any of the 
disputed evidence amounted to proof of “official acts under the auspices of the Trump 
decision,” the court would still deny defendant’s motion because “introduction of the 
disputed evidence constitutes harmless error and no mode of proceedings error has 
taken place.” Ex. 4. 

 
D. The Motion for Leave to File an Untimely Second Notice of 

Removal 
 
On September 3, 2024, defendant filed a motion for leave to file a second notice 

of removal in the U.S. District Court for the Southern District of New York. 
Defendant argued, among other things, that the Supreme Court’s intervening decision 
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in Trump v. United States supplied good cause for a second, untimely notice of removal. 
Ex. 5. 

 
The district court (Hellerstein, J.) denied the motion in a written order. New 

York v. Trump, No. 23 Civ. 3773 (AKH), 2024 WL 4026026 (S.D.N.Y. Sept. 3, 2024). 
In doing so, the court concluded that Trump v. United States did not alter or affect the 
court’s “previous conclusion that the hush money payments were private, unofficial 
acts, outside the bounds of executive authority.” Id. at *2. For this and other reasons, 
the court concluded that “[g]ood cause has not been shown, and leave to remove the 
case is not granted.” Id. 

 
Defendant appealed the denial of his motion to the U.S. Court of Appeals for 

the Second Circuit. That appeal is currently pending; defendant already filed his 
opening brief, and the People’s brief in response is due January 13, 2025. 

 
E. Defendant’s Post-Trial Motion to Dismiss Pursuant to CPL 

§ 210.40 
 
On November 5, 2024, defendant was reelected as President of the United 

States. As a result of that election, defendant asked the District Attorney by letter dated 
November 8 to dismiss this prosecution and consent to a stay of trial court proceedings 
pending consideration of his dismissal request. The People asked Supreme Court for 
an adjournment to evaluate that request, which defendant joined, and which the Court 
granted on November 10. The People then advised the Court on November 19 that, 
after carefully evaluating defendant’s request, the People believed the appropriate 
course was for Supreme Court to set a briefing schedule for defendant to present his 
arguments for dismissal to the Court, and for the Court to adjourn further proceedings 
pending resolution of that motion. That day, defendant filed a premotion letter “to 
request permission to file a motion to dismiss . . . pursuant to CPL § 210.40.” Def.’s 
Ltr. (Nov. 19, 2024). 

 
By order dated November 22, 2024, Supreme Court granted defendant’s motion 

for leave to file a motion to dismiss pursuant to CPL § 210.40; stayed decision on 
defendant’s fully briefed CPL § 330.30 motion “pending receipt of the papers from all 
parties submitted in accordance with the motion schedule” for defendant’s CPL 
§ 210.40 motion; and stayed sentencing “to the extent that the November 26, 2024, 
date is adjourned.” Decision & Order (Nov. 22, 2024).  

 
On December 2, 2024, defendant filed a Clayton motion with the trial court, 

requesting that it dismiss the indictment and vacate the jury’s verdict pursuant to CPL 
§ 210.40. Defendant argued that dismissal in the interest of justice was warranted in 
light of his recent reelection under “[t]he Presidential immunity doctrine, the 
Presidential Transition Act, and the Supremacy Clause.” Ex. 6. 
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On January 3, 2025, the trial court denied defendant’s motion to dismiss and 
scheduled his sentencing for January 10, 2025—ten days before his inauguration. As 
relevant here, the trial court found that that defendant had no viable claim to be 
immune from sentencing on that date because “Presidential immunity from criminal 
process for a sitting president does not extend to a President-elect.” The court further 
noted that because there was “no legal impediment to sentencing,” and because 
“Presidential immunity will likely attach once Defendant takes his Oath of Office,” it 
was “incumbent” upon the court to schedule the sentencing for before defendant’s 
inauguration on January 20, 2025. The trial court observed that it had an obligation to 
“sentence Defendant within a reasonable time following verdict” and to permit 
defendant to “avail himself of every available appeal, a path he has made clear he 
intends to pursue but which only becomes fully available upon sentencing.” Ex. 7. 

 
The court also noted that although it could not make a final “determination on 

sentencing” before allowing the parties to be heard, it intended “to not impose any 
sentence of incarceration.” Rather, after balancing the relevant concerns, including “the 
Presidential immunity doctrine,” the court stated that an unconditional discharge 
“appear[ed] to be the most viable solution to ensure finality and allow Defendant to 
pursue his appellate options.” It also permitted defendant to appear virtually for the 
January 10 sentencing. Ex. 7. Defendant has opted to appear virtually if sentencing is 
held on that date.  

 
ARGUMENT 

 
Defendant asserts that his filing of an article 78 petition to challenge two 

interlocutory orders of Supreme Court “immediately causes an automatic stay of 
proceedings” in this case, including the upcoming January 10 sentencing. Def.’s Mem. 
1. Defendant is incorrect. His argument relies on inapposite case law from the federal 
courts, which employ very different procedures for interlocutory appeals in criminal 
cases. The particular immunity-based arguments that defendant has actually raised also 
do not support any automatic stay. And no discretionary stay of the January 10 
sentencing is warranted either. 

 
I. No Automatic Stay Applies to This Proceeding. 
 
Contrary to defendant’s claim, the mere fact that he has invoked presidential 

immunity in his article 78 petition does not entitle him to an automatic stay of further 
trial proceedings pending appeal. In support of his automatic-stay argument, defendant 
relies heavily on cases arising in the federal courts, including the Supreme Court’s 
discussion of presidential immunity in Trump v. United States, 603 U.S. 593 (2024), and 
that decision’s description of the federal courts’ treatment of claims of absolute and 
qualified immunity.  
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For at least two reasons, however, those cases have no application to this New 
York criminal proceeding. First, New York has adopted distinct rules for interlocutory 
appeals in criminal cases that foreclose any automatic stay. Second, defendant has not 
raised the type of immunity-based claim that would warrant an automatic stay even in 
the federal courts.  

 
A. An automatic stay is procedurally unavailable. 

 
Defendant’s argument for an automatic stay relies on federal cases addressing 

pretrial immunity claims. In the federal courts, defendants raising claims of immunity 
from suit have a statutory right to pursue an interlocutory appeal before trial to resolve 
threshold immunity issues. See Trump, 603 U.S. at 635; Mitchell v. Forsyth, 472 U.S. 511, 
527 (1985); Blassingame v. Trump, 87 F.4th 1, 29 (D.C. Cir. 2023). In connection with 
such an interlocutory appeal, federal courts have recognized that a trial court should 
ordinarily stay proceedings pending appeal, under the federal procedural rule that an 
interlocutory appeal “divests the district court of its control over those aspects of the 
case involved in the appeal.” Coinbase, Inc. v. Bielski, 599 U.S. 736, 740 (2023) (quotation 
marks omitted).  

 
Those principles do not translate to New York criminal proceedings. Unlike the 

procedure in federal courts, New York law strictly limits interlocutory appeals in 
criminal cases. “It is fundamental that in the absence of a statute expressly authorizing 
a criminal appeal, there is no right to an appeal in a criminal case in this State.” People 
v. DeJesus, 54 N.Y.2d 447, 448 (1981); see also People v. Stevens, 91 N.Y.2d 270, 277 (1998) 
(same). CPL § 450.10 authorizes defendants to appeal only from a “judgment,” CPL § 
450.10(1), a “sentence,” CPL § 450.10(2),(3), and orders denying motions pursuant to 
certain provisions of CPL § 440.10. CPL § 450.10(4), (5).1 The statute does not 
authorize a defendant to appeal from an order denying a motion pursuant to CPL §§ 
210.20, 210.40, or CPL § 330.30 prior to sentencing. In reliance on these principles, 
appellate courts have repeatedly dismissed appeals from orders denying dismissal of an 
indictment, holding that “[n]o appeal lies from” such an order, and that “[t]he issues 
involved may only be reviewed on appeal from a judgment of conviction.” People v. 
Taylor, 99 A.D.2d 820, 820 (2d Dep’t 1984); see People v. Young, 149 A.D.2d 916, 916 
(4th Dep’t 1989); People v. Adorno, 112 A.D.2d 308, 308 (2d Dep’t 1985). Likewise, a 
“review of [a] determination” denying claims a defendant has advanced in a CPL § 
330.30 motion “must await the defendant’s appeal as of right from the judgment of 
conviction.” People v. Taylor, 187 A.D.3d 58 (2d Dep’t 2020); see also People v. Goodfriend, 
100 A.D.2d 781, 782 (1st Dep’t) (reversing on People’s appeal order granting 
defendant’s CPL § 330.30 motion, and refusing to review defendant’s additional claims  

 
1 Likewise, a defendant can seek permission to appeal to an intermediate appellate 

court only from certain orders entered pursuant to CPL 440 and from a sentence not 
appealable as of right.  CPL 450.15. 
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because “[t]he defendant ha[d] no statutory right to appeal” in that situation), aff’d, 64 
N.Y.2d 695, 698 (1984). 

 
The absence of an interlocutory appeal does not deprive a New York criminal 

defendant of all appellate remedies during the pendency of a criminal case. But New 
York law channels such claims through C.P.L.R. article 78 proceedings—a collateral 
civil proceeding rather than a direct interlocutory appeal. Compare Abney v. United States, 
431 U.S. 651, 659 (1977) (authorizing interlocutory appeal of order denying dismissal 
and double jeopardy grounds), with Matter of Corbin v. Hillery, 74 N.Y.2d 279, 285 n.3 
(1989) (channeling double-jeopardy claims through a request for a writ of prohibition 
in an article 78 proceeding), aff’d sub nom. Grady v. Corbin, 495 U.S. 508 (1990).  

 
For present purposes, the critical point is that there is no automatic stay from 

the mere filing of an article 78 petition, which is not an appeal and thus does not divest 
a criminal court of any jurisdiction. Compare Coinbase, 599 U.S. at 740; C.P.L.R. 5519(a) 
(providing for an automatic stay in certain civil appeals). Rather, a party to an article 78 
proceeding must request a discretionary stay under C.P.L.R. 7805.  

 
Defendant’s invocation of an automatic stay thus fails under New York law. 
 

B. Defendant’s particular immunity arguments would not entitle 
him to an automatic stay in any event. 

 
Even setting aside the procedural unavailability of an automatic stay, defendant 

has also not raised the type of immunity argument that would support a stay of trial 
proceedings even in federal court. To the extent that federal courts have recognized an 
automatic stay in the immunity context, they have done so only when (1) a defendant 
asserts an immunity from suit altogether (2) for his official conduct. But neither of the 
claims that Supreme Court rejected in its interlocutory orders raised this type of 
immunity argument.  

 
First, defendant claims, in challenging Supreme Court’s denial of his CPL 

§ 330.30 motion, that the court improperly admitted “evidence of immune official acts” 
during the trial, Def.’s Mem. 12, in violation of the Supreme Court’s ancillary holding 
in Trump that “testimony or private records of the President or his advisers probing 
[an] official act” are inadmissible at trial. 603 U.S. at 630-32. But even in the federal 
courts, this type of claim would not support an interlocutory appeal or an automatic 
stay pending appeal because it is not an argument that defendant is immune from suit 
on the underlying criminal charges; instead, the only argument was that certain evidence 
from his presidential term should not have been introduced. This distinction between 
an immunity claim and an evidentiary claim is important because in Trump, the Supreme 
Court only provided for “pretrial review” in connection with “[q]uestions about 
whether the President may be held liable for particular actions.” 603 U.S. at 636 (emphasis 
added). The Court never suggested that pretrial review (or a concomitant stay pending 
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appeal) was available for evidentiary claims based on immunity, since even a 
meritorious evidentiary claim would not render a defendant immune from criminal 
liability altogether. Rather, it would simply limit the nature and scope of the trial 
evidence. Thus, the justification for interlocutory appellate review of pretrial immunity 
claims does not apply to posttrial evidentiary claims, which do not by themselves 
preclude prosecution. 

 
Second, defendant claims that his recent reelection as President immediately 

entitles him to absolute immunity from any criminal proceeding, even before his 
inauguration on January 20, 2025. But this type of “immunity” claim is very different 
from the claims of immunity that federal courts have recognized would support an 
interlocutory appeal and stay pending appeal.  

 
Specifically, the federal courts have held that an interlocutory appeal is available 

when a public official claims immunity because a lawsuit seeks to hold him liable for his 
official conduct. For example, in the context of absolute and qualified immunity, the 
question is always whether a public official may be required to stand trial for “the 
consequences of official conduct.” Mitchell, 572 U.S. at 527. By contrast, “[t]he principal 
rationale for affording certain public servants immunity from suits . . . arising out of 
their official acts is inapplicable to unofficial conduct.” Clinton v. Jones, 520 U.S. 681, 
692-93 (1997). 

 
The Supreme Court has applied a similar distinction when it comes to 

presidential immunity. In Trump v. United States, the dispute was over whether defendant 
could be criminally prosecuted for “official acts during his tenure in office.” 603 U.S. 
at 606. For official acts—i.e., actions performed under the President’s official 
authority—the Court held that the President has at least presumptive immunity from 
criminal liability. Id. at 616. But “[a]s for a President’s unofficial acts, there is no 
immunity” from criminal liability at all. Id. at 615. Indeed, the lack of any protection 
for unofficial conduct is so clear that the Court held that a President can even be 
“subject to criminal prosecution for unofficial acts committed while in office.” Id. at 606 
(emphasis added). And it was in the context of defendant’s “prosecution for . . . official 
acts” that the Supreme Court recognized that a “denial of immunity would be 
appealable before trial.” Id. at 635; see also Blassingame v. Trump, 87 F.4th 1, 30 (D.C. Cir. 
2023) (in civil suit, recognizing that defendant was entitled to pre-trial process to 
resolve his immunity based on “the official actions of an office-holder”).  

 
To be sure, a defendant need not conclusively establish that he was engaged in 

official conduct in order to raise a colorable immunity claim that would then support 
an automatic stay pending appeal. Cf. Trump, 603 U.S. at 617 (“Distinguishing the 
President’s official actions from his unofficial ones can be difficult.”); Blassingame, 87 
F.4th at 30 (remanding for further pretrial proceedings on “the President’s official-act 
immunity”). But there must at least be a live dispute over whether the defendant’s 
conduct was official.  

211A



 11 

 
Here, by contrast, there is no such live dispute. The U.S. District Court for the 

Southern District of New York—in addressing the closely related question of whether 
the charged conduct involved “any act under color of office” for purposes of federal-
officer removal, 28 U.S.C. § 1442(a)(1)—rightly concluded that the conduct charged 
“was purely a personal item of the President—a cover-up of an embarrassing event. 
Hush money paid to an adult film star is not related to a President’s official acts. It 
does not reflect in any way the color of the President’s official duties.” New York v. 
Trump, 683 F. Supp. 3d at 345. And since that ruling, defendant has never contested 
that the conduct underlying these criminal charges was wholly unofficial. See Dec. 16 
Order 16 (“[T]his court need not decide whether the crimes of which defendant was 
convicted constitute official acts because Defendant concedes that they were decidedly 
unofficial.”). Defendant thus has not raised any plausible claim that he is immune from 
criminal prosecution for the unofficial conduct charged in the indictment, and 
accordingly is not entitled to an automatic stay on that ground.  

 
Instead of asserting a claim of immunity based on his past official conduct, 

defendant’s Clayton motion instead took a different approach: he made the novel 
argument that his reelection as President conferred prospective immunity on him that 
entitled him to immediate dismissal of the criminal charges. See Clayton Mot. 35-41. And 
although defendant will not be inaugurated until January 20, he has made the 
conclusory claim that the temporary immunity of a sitting President “extends into the 
brief transition period during which the President-elect prepares to assume the 
Executive Power of the United States.” Def.’s Mem. 10.  

 
This novel claim does not support any automatic stay because defendant’s 

invocation of President-elect immunity is utterly baseless. See Coinbase, Inc. v. Bielski, 599 
U.S. 736, 745 (2023) (recognizing that trial courts may proceed when a defendant raises 
a patently meritless interlocutory appeal); Behrens v. Pelletier, 516 U.S. 299, 310-11 (1996) 
(recognizing that “frivolous” claims of qualified immunity on appeal will not stay trial-
court proceedings); Mitchell, 472 U.S. at 525 (recognizing that only “a substantial claim 
of absolute immunity” may entitle the defendant to an interlocutory appeal “before 
final judgment”). Put simply, presidential immunity under Article II of the Constitution 
does not extend to the President-elect. Article II vests the entirety of the executive 
power in the incumbent President, see Trump, 603 U.S. at 607 (quoting U.S. Const. art. 
II, § 1, cl. 1), and the U.S. Supreme Court has long recognized that “only the incumbent 
is charged with performance of the executive duty under the Constitution.” Nixon v. 
Adm’r of Gen. Servs., 433 U.S. 425, 448 (1977). The President-elect is, by definition, not 
yet the President. The President-elect therefore does not perform any Article II 
functions under the Constitution, and there are no Article II functions that would be 
burdened by ordinary criminal process involving the President-elect. See United States v. 
Williams, 7 F. Supp. 2d 40, 51 (D.D.C. 1998) (holding that Presidential Transition Act 
“does not—and cannot—deem any of the President-elect’s actions ‘official’ before he 
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or she complies with the Oath and Affirmation Clause”), vacated in part on other grounds 
sub nom. United States v. Schaffer, 240 F.3d 35 (D.C. Cir. 2001). 

 
The rationales that support presidential immunity from prosecution for official 

conduct also do not apply to the President-elect. “The ‘justifying purposes’” of 
presidential immunity for official actions “are to ensure that the President can 
undertake his constitutionally designated functions effectively, free from undue 
pressures or distortions.” Trump, 603 U.S. at 615-16 (quoting Clinton v. Jones, 520 U.S. 
681, 694 & n.19 (1997), and Nixon v. Fitzgerald, 457 U.S. 731, 755 (1982)). But only the 
incumbent President has any “constitutionally designated functions,” id., see Nixon, 433 
U.S. at 448; and because the President-elect is not the President, there is no risk that 
“the President’s decisionmaking is . . . distorted” by a pre-existing criminal case against 
a defendant who later becomes the President-elect. Trump, 603 U.S. at 615. 

 
Finally, the advanced stage of this proceeding provides additional reason to 

conclude that the automatic stay that the U.S. Supreme Court recognized in Trump does 
not apply here. In recognizing the appealability “before trial” (id. at 635) of a 
“substantial claim of absolute immunity” based on official conduct (Mitchell, 472 U.S. 
at 525), the U.S. Supreme Court has made clear its concern for the possibility of “an 
extended proceeding” that “may render [the President] unduly cautious in the discharge 
of his official duties. Trump, 603 U.S. at 637. That concern is triply inapplicable here: 
(1) trial concluded more than seven months ago and there are mere days left in the trial 
court proceedings, which will conclude with sentencing on January 10, so there is no 
risk of an “extended proceeding”; (2) this case does not involve prosecution for official 
conduct, so there is no risk of any impact on defendant’s “discharge of his official 
duties”; and (3) sentencing is scheduled to occur before defendant’s inauguration, so 
the criminal proceeding will be over before defendant has any official duties in any 
event. 

 
II. A Discretionary Stay Is Also Not Warranted. 
 
Defendant has also established no basis for a discretionary stay of his 

forthcoming sentencing. As a general matter, there is a long-standing policy in this State 
against appellate interference with ongoing criminal prosecutions. See, e.g., Kelly’s Rental 
v. City of New York, 44 N.Y.2d 700, 702 (1978); Matter of State v. King, 36 N.Y.2d 59, 63 
(1975); see also C.P.L. § 450.10(1) (generally prohibiting interlocutory appeals in criminal 
cases). Here, defendant has not come close to making the extraordinary showing that 
would be necessary to override this policy. 

 
A. The public interest and the balance of the equities weigh 

decisively against any discretionary stay. 
 
A stay pending appeal that would interrupt a pending criminal proceeding is a 

drastic remedy that is warranted only if a defendant shows that a stay would be in the 
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public interest and the balance of equities tips in his favor. Here, these equitable factors 
weigh heavily against the issuance of any stay that would prevent Supreme Court from 
proceeding to the sentencing on January 10. 

 
First, there is a compelling public interest in proceeding to sentencing. New 

York law requires that the sentence “be pronounced without unreasonable delay.” CPL 
§ 380.30(1). And the Court of Appeals has recognized that “[s]ociety, as well as the 
defendant, has an important interest in assuring prompt prosecution of those suspected 
of criminal activity.” People v. Staley, 41 N.Y.2d 789, 792 (1977). That societal interest 
supports proceeding to sentencing now. 

 
Indeed, if defendant is ever to be sentenced in this proceeding, the least 

burdensome time to do so is now, before his inauguration on January 20, 2025. As 
Supreme Court has noted (Jan. 3 Order 17), and defendant has argued (pp. 11-12), 
sentencing a sitting President during his term in office raises heightened and potentially 
insuperable obstacles. Defendant has also vociferously objected to being sentenced 
after the end of his forthcoming presidential term. (Clayton Mot. 51-54). By contrast, 
sentencing on January 10 raises none of these concerns: defendant has no viable claim 
of presidential immunity from ordinary criminal process; he is not yet engaged in any 
official presidential functions that would be disrupted by the sentencing; and given 
Supreme Court’s accommodations, including the offer for defendant to appear virtually 
rather than in person, sentencing could proceed in a manner that is minimally disruptive 
to defendant’s transitional activities.  

 
Second, proceeding to sentencing now is also consistent with defendant’s own 

litigation requests. As Supreme Court correctly noted (Jan. 3 Order 7), it was defendant 
who asked that sentencing be adjourned until after the presidential election. Implicit in 
that request was defendant’s “consent that he would face sentence during the window 
between the election and the taking of the oath of office.” Id.  

 
As Supreme Court has also correctly observed (Jan. 3 Order 17), sentencing 

would also enable defendant to pursue the full panoply of appellate challenges that he 
has repeatedly indicated he intends to bring. In this interlocutory posture, defendant’s 
appellate arguments are limited to those that have some connection to his assertions 
of presidential immunity. By contrast, after sentencing, defendant would be entitled to 
raise a much broader range of objections—including not just the immunity-based 
claims that he has asserted in his CPL § 330.30 and Clayton motions, but also the various 
state-law and trial-based objections that he has preserved throughout this proceeding. 
Proceeding to sentencing would thus avoid the type of piecemeal appellate litigation 
that the CPL attempts to prevent by severely limiting interlocutory appeals.  

 
Third, defendant will not be seriously prejudiced by proceeding to sentencing 

on January 10. The sentencing hearing itself will impose minimal burdens on defendant 
because Supreme Court has allowed him to appear virtually, and in the People’s 
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experience, it would be feasible to complete sentencing in less than an hour. In 
addition, the court has declared its intent to impose “a sentence of an unconditional 
discharge” (Jan. 3 Order 17), which will prevent defendant from being subject to any 
ongoing criminal supervision or other obligations during his presidential term. And 
sentencing will not foreclose defendant from pursuing any of his challenges to this 
criminal proceeding on appeal, including the claims of presidential immunity that are 
the basis of his current stay request.  

 
Defendant’s claim that the January 10 sentencing is somehow being “rushed,” 

Def.’s Mem. 5, is not supported by the record. Defendant was convicted on May 30, 
2024, and originally scheduled to be sentenced on July 11, 2024. Every adjournment of 
the sentencing date since then has been to accommodate defendant’s requests for more 
time—including more time for post-trial briefing and more time to get past the date of 
the presidential election. Moreover, although the scheduled sentencing is now only a 
few days away, there are no more trial court proceedings left to complete or pending 
motions to be decided, especially since the pre-sentence report was completed “months 
ago.” Jan. 3 Order 7 n.5. Thus, far from rushing to sentencing, Supreme Court has 
instead bent over backwards to give defendant ample time after the trial and before 
sentencing to fully litigate his various post-trial motions. 

 
B. Defendant is unlikely to succeed on the merits. 

 
These equitable considerations alone would warrant denial of any discretionary 

stay. But a stay should further be denied because defendant is unlikely to obtain any 
interlocutory relief.  

 
1. Supreme Court’s ruling on defendant’s CPL § 330.30 

motion was correct. 

Supreme Court correctly denied defendant’s CPL § 330.30 motion to vacate his 
conviction and dismiss the indictment. See Dec. 16 Order. The following summarizes 
the issue; for this Court’s convenience, the People also attach their submission below, 
which contains their full response to defendant’s motion. 

 
As noted, the U.S. Supreme Court issued its decision in Trump v. United States, 

144 S. Ct. 2312 (2024), on July 1, 2024. In addition to holding that the President may 
not be directly prosecuted for certain official acts committed during his Presidency, the 
Court also limited the use of evidence of “official conduct for which the President is 
immune,” “even on charges that purport to be based only on his unofficial conduct.” 
Id. at 2341. In light of that ruling, defendant moved on July 10, 2024 to vacate his 
conviction under CPL § 330.30(1) based on the allegedly improper admission of certain 
evidence at trial that he claimed concerned official acts for which he enjoyed 
presidential immunity. 
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CPL § 330.30(1) authorizes a trial court to set aside a guilty verdict based on 
“[a]ny ground appearing in the record which, if raised upon an appeal from a 
prospective judgment of conviction, would require a reversal or modification of the 
judgment as a matter of law by an appellate court.” A trial court may not set aside a 
verdict based on an alleged error that was not properly preserved at trial. See, e.g., People 
v. Everson, 100 N.Y.2d 609, 610 (2003); People v. Sudol, 89 A.D.3d 499, 499-500 (1st 
Dep’t 2011). Under these standards, the Court properly denied defendant’s motion on 
three independent grounds. 

 
First, defendant failed to preserve any immunity-based objection to most of the 

evidence that was the subject of his CPL § 330.30 motion. See Dec. 16 Order 9-16. The 
Court correctly held that defendant preserved an objection to only three narrow 
categories of evidence: (1) Hope Hicks’s testimony about “statements by Defendant 
while he was President of the United States,” id. at 12; (2) a financial disclosure form 
defendant submitted to the federal Office of Government Ethics in 2018 (People’s 81), 
id. at 13; and (3) four social media posts defendant posted publicly to his Twitter 
account while he was President (People’s 407-F, 407-G, 407-H, and 407-I), see id. at 14 
& n.11. As to all of the remaining evidence that defendant later claimed was erroneously 
admitted because of official-acts immunity, he raised no objection during trial, 
including as to (1) other testimony from Hope Hicks about events that occurred while 
she was the White House Communications Director; (2) testimony from Madeleine 
Westerhout about office process and procedures when she worked in the White House; 
(3) testimony from Michael Cohen about why he lied to Congress; and (4) testimony 
from Cohen about conversations he had with third parties about Federal Election 
Commission investigations. See id. at 8, 14. The quantum of purportedly improper 
evidence that was subject to a valid objection was thus vanishingly small, as Supreme 
Court correctly recognized. 

 
Second, all of defendant’s evidentiary arguments were meritless in any event. See 

id. at 16 (noting that “[d]espite Defendant’s failure to preserve the objections his raises 
in the instant motion [except as noted above], this Court will nonetheless consider his 
motion on the merits, in its entirety”). The evidence defendant challenged in his post-
trial motion either concerned unofficial conduct that is not subject to any immunity, 
or is a matter of public record that is not subject to preclusion. See also id. at 16-35 
(rejecting defendant’s arguments on the merits). And as Supreme Court properly 
recognized, in many instances defendant himself first elicited testimony on the subject 
matter he later opposed in his post-trial motion, see id. at 22-23; and the objected-to 
testimony was in almost every instance heavily corroborated by testimony that could 
not be subject to any evidentiary objection at all, see id. at 21. 

 
Third, the Court correctly concluded that even if some of this evidence were 

improperly admitted (which it was not), any error was harmless in light of the 
overwhelming evidence of defendant’s guilt. See id. at 35-38. As the Court recognized, 
the trial record contains “overwhelming evidence of guilt,” including the “invoices, 
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general ledger entries, recorded phone conversations, text messages, e-mails, Mr. 
Weisselberg’s handwritten notes, and video footage”; testimony from Michael Cohen, 
David Pecker, Stormy Daniels, Jeff McConney, Keith Davidson, and Gary Farro, 
among others; not to mention “Defendant’s own words.” Id. at 38. Thus, if any error 
occurred through the introduction of official-acts evidence, it was harmless in light of 
this mountain of evidence proving defendant’s guilt beyond all reasonable doubt. See 
People v. Crimmins, 36 N.Y.2d 230, 237 (1975). Defendant is not likely to succeed in his 
challenge to the Court’s denial of his CPL § 330.30 motion. 

 
2. The Court’s ruling on defendant’s CClayton motion 

was correct. 
 
Likewise, the Court properly denied defendant’s Clayton motion. The following 

summarizes the issue; for this Court’s convenience, the People also attach their 
submission below, which contains their full response to defendant’s motion. 

 
As an initial matter, and as the Court recognized, the “primary issue” presented 

in that motion is “whether a President-elect must be afforded the same immunity 
protections from a state prosecution as a sitting President.” Jan. 3 Order 4. For the 
reasons described above, the answer to this question is no. “[T]he Constitution dictates 
that only a President, after taking the oath of office, has the authority of the Chief 
Executive; a President-elect does not.” Jan. 3 Order 5; see also Nixon v. Adm’r of Gen. 
Servs., 433 U.S. 425, 448 (1977) (“[O]nly the incumbent is charged with performance 
of the executive duty under the Constitution.”). 

 
Apart from defendant’s novel and creative claim of President-elect immunity, 

none of the other Clayton factors support dismissal either. CPL § 210.40 authorizes 
dismissal only when there is “some compelling factor, consideration or circumstance 
clearly demonstrating that conviction or prosecution of the defendant upon such 
indictment or count would constitute or result in injustice.” Id. § 210.40(1). Dismissal in 
the interest of justice is an “extraordinary remedy” that “should be exercised sparingly,” 
People v. Hernandez, 198 A.D.3d 545, 545 (1st Dep’t 2021), and is appropriate only in 
“that rare and unusual case where it cries out for fundamental justice beyond the 
confines of conventional considerations.” People v. Williams, 145 A.D.3d 100, 107 (1st 
Dep’t 2016) (quoting People v. Harmon, 181 A.D.2d 34, 36 (1st Dep’t 1992)). 

 
The Court properly concluded after analyzing the ten Clayton factors that none 

support dismissal of the indictment or vacatur of the jury verdict. See Jan. 3 Order 10-
16. The crimes that the jury convicted defendant of committing are serious offenses 
that caused extensive harm to the sanctity of the electoral process and to the integrity 
of New York’s financial marketplace. See CPL §§ 210.40(1)(a), (b). Defendant falsified 
business records to “conceal a conspiracy to promote a presidential election by 
unlawful means,” Jan. 3 Order 10—a crime Supreme Court aptly described as “the 
premeditated and continuous deception by the leader of the free world.” Id. To vacate 
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the jury’s verdict—particularly given the seriousness of defendant’s crimes—would 
“cause immeasurable damage to the citizenry’s confidence in the Rule of Law.” Id.; see 
CPL § 210.40(1)(g). 

 
In addition, the evidence of defendant’s guilt is overwhelming. See CPL 

§ 210.40(1)(c). The trial record overwhelmingly established that defendant made or 
caused false entries in the business records of an enterprise, and did so with the intent 
to defraud that included the intent to commit or conceal another crime. See People’s 
Mem. Opp. Clayton Motion 39-48 (Dec. 9, 2024); People’s Mem. Opp. Post-Trial Mot. 
39-60 (July 24, 2024). Supreme Court has repeatedly evaluated that evidence and 
concluded—correctly—that it strongly supports the jury’s verdict. See Jan. 3 Order 10-
11 (“[A] total of 22 witnesses testified at trial, and over 500 exhibits were admitted, all 
of which supported the jury’s verdict.”); Dec. 16 Order 38 (holding that if any evidence 
were improperly admitted, that error was harmless “in light of the overwhelming 
evidence of guilt”). 

 
And notwithstanding defendant’s past and upcoming service as President, his 

history, character, and condition—and especially his open disregard for the justice 
system—do not support dismissal. See CPL § 210.40(1)(d). As Supreme Court 
recognized, defendant has pursued “unrelenting and unsubstantiated attacks against 
the integrity and legitimacy of this process, individual prosecutors, witnesses, and the 
Rule of Law”; and “has gone to great lengths to broadcast on social media and other 
forums his lack of respect for judges, juries, grand juries, and the justice system as a 
whole.” Jan. 3 Order 10-11; see also People’s Mem. Opp. Clayton Motion 48-57 (Dec. 9, 
2024). This conduct resulted in ten findings of criminal contempt by this Court during 
trial, and similar conduct has resulted in contempt findings and court sanctions in other 
proceedings as well. See Decision & Order on Contempt, People v. Trump, 2024 N.Y. 
Slip Op. 24148, at *2 (Sup. Ct. N.Y. Cnty. Apr. 30, 2024); Decision & Order on 
Contempt, People v. Trump, 83 Misc. 3d 1202(A), at *3 (Sup. Ct. N.Y. Cnty. May 6, 2024); 
Jan. 3 Order 11-12 & n.8 (citing cases). 

 
There is no evidence of any law enforcement misconduct, see CPL 

§ 210.40(1)(e), and defendant’s arguments to the contrary are—as Supreme Court 
correctly recognized—“unsupported” claims that “mischaracterize the record” and 
have largely “been raised previously and rejected” by the Court. Jan. 3 Order 12-13. 
The remaining factors, as the Court painstakingly explained, likewise do not support 
dismissal. See id. at 13-16 (holding that public confidence in the justice system would 
be undermined by dismissal, and rejecting—again—defendant’s arguments that the 
jury pool was tained and that the Court should have recused itself). Defendant is not 
likely to succeed on his appeal from the Court’s denial of his Clayton motion. 

 
The People stand ready to file a further brief opposing defendant’s request for 

a stay. In the meantime, this Court should deny any interim relief. 
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