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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Mi Familia Vota, et al., No. CV-22-00509-PHX-SRB
Plaintiffs, ORDER

V.

Katie Hobbs, et al.,

Defendants.

Before the Court is the Republican National Committee (“RNC”), Arizona State
Senate President Warren Petersen, and Arizona House of Representatives Speaker Ben
Toma’s (collectively, “Intervenor Defendants”) Motion for Partial Stay of Injunction
Pending Appeal (“Motion for Stay”). (Doc. 730, (“Mot. for Stay).) Also before the
Court is the Arizona Republican Party’s (“AZ GOP”) Motion to Intervene. (Doc. 721,
(“Mot. to Intervene™).) For the following reasons, the Court denies both motions.

l. BACKGROUND

The Court held a bench trial on the legality of two election-related bills passed in
2022, H.B. 2492 and H.B. 2243 (“Voting Laws”), and issued its findings of fact and
conclusions of law on February 29, 2024. (Doc. 709, 02/29/2024 Amended Order.) On
May 2, 2024, the Court issued its final judgment (“Final Judgment”). (Doc. 720, Final
Judgment.) That same day, the Arizona Republican Party (“AZ GOP”) filed the Motion
to Intervene. (See Mot. to Intervene.) On May 8, 2024, Intervenor Defendants filed a

Notice of Appeal (“Notice of Appeal”). (Doc. 723, Notice of Appeal.) On May 17, 2024,

Suppl. App. 001
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the Intervenor Defendants filed the Motion for Stay. (See Mot. for Stay.)

Both motions have been fully briefed. (See Doc. 735, Non-U.S. Pls.” Resp. in
Opp’n to Mot. to Intervene (“Pls.” Resp. to Intervention™); Doc. 736, State of Ariz. Resp.
to Mot. to Intervene; Doc. 745, (“Intervention Reply”); Doc. 732, Sec’y of State’s Resp.
to Mot. for Stay (“Sec’y Opp’n to Stay”); Doc. 733, State of Ariz. Resp. in Opp’n to Mot.
for Stay (“State’s Opp’n to Stay”); Doc. 737, United States Resp. in Opp’n to Mot. for
Stay (“U.S. Opp’n to Stay”); Doc. 738, Non-U.S. Pls.” Resp. in Opp’n to Mot. for Stay
(“Pls.” Opp’n to Stay”); Doc. 744, (“Waiver of Reply™).)

1. LEGAL STANDARDS & ANALYSIS

A. Motion for Partial Stay

In its September 14, 2023, Order on the parties’ motions for summary judgment,
the Court ruled that Section 6 of the National Voter Registration Act, (“NVRA”), 52
U.S.C. §20505, preempted H.B. 2492’s mandate that voters who register with the
“Federal Form” must provide documentary proof of citizenship (“DPOC”) to vote in
presidential elections or to vote by mail. (Doc. 534, 09/14/2023 Order at 9-15); see
A.R.S. 8§ 16-127(A). The Court also held unenforceable H.B. 2492’s mandate that “State
Forms” submitted without DPOC be rejected because the LULAC Consent Decree
requires county recorders to register these voters for federal elections. (09/14/2023 Order
at 21-22, 34); see A.R.S. § 16-121.01(C). In its final judgment, the Court enjoined the
State of Arizona from implementing these provisions (collectively, the “DPOC
Provisions”). (Final Judgment at 2.) Intervenor Defendants move for a partial stay of
these portions of the Court’s final judgment. (See Mot. for Stay.)

3

Whether to grant or deny a request for a stay is “‘an exercise of judicial
discretion,” and ‘the propriety of its issue is dependent upon the circumstances of the
particular case.”” Nken v. Holder, 556 U.S. 418, 434 (2009) (citation omitted) (quoting
Virginian Ry. Co. v. United States, 272 U.S. 658, 672—73 (1926)). The burden of showing
the circumstances that justify a stay lie with the proponent of the stay. Id. The Court

considers the following factors when considering whether to grant a stay: “(1) whether

_D-
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the stay applicant has made a strong showing that he is likely to succeed on the merits;
(2) whether the applicant will be irreparably injured absent a stay; (3) whether issuance of
the stay will substantially injure the other parties interested in the proceeding; and (4)
where the public interest lies.” Id. The first two factors “are the most critical.” Id.

Under the Ninth Circuit’s “sliding scale” approach, the Nken factors are balanced
such that a stronger showing of one factor may offset a weaker showing of another factor.
Al Otro Lado v. Wolf, 952 F.3d 999, 1007 (9th Cir. 2020). The Ninth Circuit “recognizes
that the issues of likelihood of success and irreparable injury represent two points on a
sliding scale in which the required degree of irreparable harm increases as the probability
of success decreases.” Humane Soc'’y of U.S. v. Gutierrez, 523 F.3d 990, 991 (9th Cir.
2008). An applicant need show only “
there is a “high degree of irreparable injury.” Manrique v. Kolc, 65 F.4th 1037, 1041 (9th
Cir. 2023) (quoting Lopez v. Heckler, 713 F.2d 1432, 1435-36 (9th Cir. 1983)).

1. Irreparable Injury

serious legal questions’ going to the merits” when

The applicant seeking a stay must show that “the applicant will be irreparably
injured absent a stay.” Doe #1 v. Trump, 957 F.3d 1050, 1060 (9th Cir. 2020) (quoting
Nken, 556 U.S. at 426). “[A] stay may not issue” if the applicant fails to show irreparable
harm. Id. (citation omitted). But “[a] stay is not a matter of right, even if irreparable
injury might otherwise result.” Nken, 556 U.S. at 434 (quoting Virginian Ry. Co., 272
U.S. at 672).

President Petersen and Speaker Toma (collectively, the “Legislators™)* first argue
that enjoining the implementation of the DPOC Provisions irreparably harms the State of
Arizona’s sovereign interests and that they may assert those interests. (Mot. for Stay at
11-13.) The Court disagrees. Under Arizona law, the Attorney General ‘“shall”
“[r]epresent [Arizona] in any action in a federal court.” A.R.S. 8 41-193(A)(3). The
Legislators cite A.R.S. § 12-1841, but that statute only entitles the Legislators to be heard

in any proceeding challenging the constitutionality of a state law. (See Mot. for Stay at

! The Court refers to the Legislators and RNC separately for purposes of analyzing
whether they have shown irreparable injury.

-3-
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13.) The Legislators’ citation to Berger v. North Carolina State Conference of the
NAACP, is unpersuasive, as the Supreme Court in that case cited North Carolina law that
expressly empowered legislative leaders to act on behalf of North Carolina “as agents of
the State” in certain lawsuits. 597 U.S. 179, 193 (2022) (citing N.C. Gen. Stat. 8§ 1-
72.2(b), 120-32.6(b)). And as Non-U.S. Plaintiffs point out, Berger addressed only
permissive intervention under Rule 24. Id.; (Pls.” Opp’n to Stay at 12.)

The Legislators’ citation to the Arizona Constitution, which authorizes Arizona
“representatives” to pursue “any available legal remedy” to protect against federal
overreach, fares no better because as discussed, the Arizona legislature’s “available legal
remedy” is the right to be heard. (See Mot. for Stay at 13 (citing Ariz. Const. art. 11, § 3));
Ariz. Const. art. IV 8 18 (“The legislature shall direct by law in what manner and in what
courts suits may be brought against the state.”); A.R.S. 12-1841. By contrast, the
Attorney General “acts as the ‘chief legal officer’ of the State” and is vested with the
power to “go to the courts for protection of the rights of the people.” State ex rel.
Morrison v. Thomas, 297 P.2d 624, 627-28 (Ariz. 1956) (citing Ariz. Const. art. 5 § 9
(“The powers and duties of . . . attorney general . . . shall be as prescribed by law.”)). The
Court agrees with the State that the Attorney General is responsible for representing the
State of Arizona in federal court. (State Resp. to Stay at 3 (citing Arizonans for Off. Eng.
v. Arizona, 520 U.S. 43, 51 n.4 (1997))).

The Legislators next argue that the Court’s injunction irreparably harms the
Arizona legislature as an institution because the injunction “disrupt[s]” its legislative
powers. (Mot. for Stay at 14-15 (citation omitted).) Rehashing their arguments regarding
likelihood of success on the merits, discussed below, the Legislators cite the United
States Constitution and Arizona Constitution for support that the Arizona legislature, not
Congress, is vested with authority to regulate the manner of its elections. (Id. at 14.) But
the Court agrees with the United States that “whether H.B. 2492 unlawfully conflicts
with federal law ‘is at the core of this dispute, to be resolved at the merits stage of this
case.”” (U.S. Opp’n to Stay at 7 (quoting Doe #1, 957 F.3d at 1059)); c.f. Doe #1, 957

_4 -
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F.3d at 1059 (explaining that if “the irreparable harm standard is satisfied by the fact of
executive action alone, no act of the executive branch asserted to be inconsistent with a
legislative enactment could be the subject of a preliminary injunction”). Enjoining the
State’s implementation of the DPOC Provisions is not “irreparable” because the
Legislators “may yet pursue and vindicate [their] interests in the full course of this
litigation.”? Doe #1, 957 F.3d at 1059 (quoting Washington v. Trump, 847 F.3d 1151,
1168 (9th Cir. 2017) (per curium), cert. denied sub nom. Golden v. Washington, 583 U.S.
974 (2017)). The Legislators have not established that the Court’s injunction is likely to
result in irreparable harm to the Arizona legislature.

The RNC asserts that it has “competitive standing” because the Court’s injunction
unfavorably “distorts the competitive environment underpinning the 2024 election.”
(Mot. for Stay at 15.) As the United States points out, however, the RNC does not explain
how competitive injury for purposes of Article Ill standing per se constitutes irreparable
injury for a motion to stay. (U.S. Opp’n to Stay at 7 n.6; see also Pls.” Opp’n to Stay at
14.) Intervenor Defendants have not demonstrated that enjoining the implementation of
the DPOC Provisions is likely to result in irreparable harm. Though the Court’s analysis
could stop here, it turns to the remaining Nken factors. See Doe #1, 957 F.3d at 1060.

2. Likelihood of Success on the Merits
I. DPOC Requirement for Presidential Elections

The Court previously ruled that the NVRA plainly reflects an intent to regulate all
elections for “federal office,” which includes “President or Vice President.” (09/14/2023
Order at 10 (citing 52 U.S.C. 88 20507(a), 30101(3)).) And the Court cited a line of
precedent recognizing Congress’s authority to regulate presidential elections. (See id.)
Intervenor Defendants contend that “no court” has addressed whether Congress may
regulate the “manner” of presidential elections. (Mot. for Stay at 6.) As this Court noted,

however, the Supreme Court has specifically considered the scope of Congress’s power

2 The Legislators’ citation to Priorities USA v. Nessel, is unpersuasive, as the Sixth

Circuit analyzed only whether the Michigan legislature suffered an in urg-ln-fact for

gurposes of standing, not whether this injury was irreparable. 978 F.3d 976, 982 (6th Cir.
020); (see Mot. for Stay at 15.)

-5-
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regarding the appointment of presidential electors:

The only point of the constitutional objection necessary to be considered is
that the power of appointment of presidential electors and the manner of
their appointment are expressly committed by section 1, art. 2, of the
Constitution to the states, and that the congressional authority is thereby
limited to determining ‘the Time of chusing the Electors, and the Day on
which they shall give their Votes; which Day shall be the same throughout
the United States. So narrow a view of the powers of Congress in respect of
the matter is without warrant.

(09/24/2023 Order at 10 (quoting Burroughs v. United States, 290 U.S. 534, 544 (1934))
(emphasis added).) Though Intervenor Defendants correctly note that in Buckley v. Valeo,
the Supreme Court upheld campaign finance laws under the General Welfare Clause, the
Court, citing Burroughs, twice acknowledged Congress’s “broad congressional power to
legislate in connection with the elections of the President and Vice President.” (Mot. for
Stay at 5-6); 424 U.S. 1, 13 n.16 (1976); id. at 90 (“Congress has power to regulate
Presidential elections and primaries.”); see also Voting Rights Coal. V. Wilson, 60 F.3d
1411, 1414 (9th Cir. 1995). The United States also persuasively argues that the Electors
Clause does not foreclose Congress from regulating how federal elections are conducted,
as the Arizona legislature has exercised its power “to define the method” of choosing the
State’s presidential electors, which is through the popular vote. (U.S. Opp’n to Stay at 4—
5 (quoting McPherson v. Blacker, 146 U.S. 1, 27 (1892)).)

Intervenor Defendants have not shown a strong likelihood of success on the merits
regarding Congress’s authority to presidential elections through the NVRA.3 Doe #1, 957
F.3d at 1062.

i DPOC Requirement for Voting by Mail
Intervenor Defendants next contend that the NVRA does not preempt H.B. 2492°s

restrictions on mail-in voting because the NVRA does not regulate the “mechanisms for

3 Plaintiffs also argue that, notwithstanding the Electors Clause, Congress alternativel
had power to enact the NVRA under the Fourteenth and Fifteenth Amendments, whic
Intervenors do not discuss in the Motion. (Pls.” Opp’n to Stay at 5—7; U.S. Opp’n to Sta
at 5 n.3; see Mot. for Stay; Waiver of Replz; see also 09/14/2023 Order at 12 n.
(declining  to reach non-U.S. Plaintiffs’ Fourteenth and Fifteenth Amendment
arguments).) Because the Court finds Intervenor Defendants have not shown a likelihood
of success on the merits, the Court need not reach Plaintiffs’ alternative argument.

-6 -
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mail voting.” (Mot. for Stay at 7-9.) Setting aside Intervenor Defendants’ arguments that
the NVRA does not directly preempt the DPOC requirement for voting by mail,* they
make no effort to address the Court’s ruling that obstacle preemption bars the State of
Arizona’s enforcement of the statute. (09/14/2023 Order at 14-15; see generally Mot. for
Stay.) The Court specifically held that “H.B. 2492’s limitation on voting by mail
frustrates the purpose of the NVRA, as it impedes Arizona’s ‘promotion of the right’ to
vote,” and that this presented an obstacle to the NVRA’s findings and purpose.
(09/14/2023 Order at 14-15 (first quoting 52 U.S.C. 20501(a), then citing Crosby v. Nat’l
Foreign Trade Council, 530 U.S. 363, 373 (2000)); see also Pls.” Opp’n to Stay at 8.)
Intervenor Defendants have not shown that they are likely to succeed on appeal regarding
H.B. 2492°s DPOC requirement for voting by mail.
Ii. LULAC Consent Decree

H.B. 2492 requires county recorders to reject State Forms submitted without
DPOC. See A.R.S. §16-121.01(C). The LULAC Consent Decree, entered into by the
Arizona Secretary of State, requires county recorders “to accept State Form applications
submitted without DPOC.” (Doc. 388-4, Ex. 12, LULAC Consent Decree at 8.) The
Court ruled that the LULAC Consent Decree “resolved” Plaintiffs’ claims that H.B. 2492
violated section 8(a) of the NVRA. (09/14/2023 Order at 21.) Intervenor Defendants
argue that the Ninth Circuit is unlikely to hold that the LULAC Consent Decree
permanently prevents the Arizona legislature from enacting legislation like H.B. 2492.
(Mot. for Stay at 9-10.)

Relevant to this case, in 2004 Arizona voters approved Proposition 200, which
required voters to submit DPOC to be registered to vote. (See 02/29/2024 Amended
Order at 3—4.) The LULAC Consent Decree was entered into by the Arizona Secretary of

State after several plaintiffs sued the Secretary of State for continuing to reject State

% Intervenor Defendants contend that “the NVRA is silent about what information States
can require of residents who wish to vote by mail” and that voting by mail is a privilege
not a right. (Mot. for Stay at 7-9.) The United States counters that “H.B. 2492°S DPOC
requirement operates as a registration requirement that violates the NVRA” and that the
DPOC requirement impermissibly creates a “two-tier registration system” for federal
elections. C£U.S. Opp’ to Stay at 5-6.)

_7-

Suppl. App. 007




© 00 ~N oo o A W DN

N RN N RN N N N RN DN P P P PP R PR R
0o ~N o 0o M W N PFP O © 0O ~N oo oM W N R O

Case 2:22-cv-00509-SRB Document 752 Filed 06/28/24 Page 8 of 12

Forms submitted without DPOC following the Supreme Court’s decision in Inter Tribal
Council of Arizona, Inc., which held that the NVRA required Arizona to register Federal
Form users without DPOC as Federal-Only Voters. 570 U.S. 1, 20 (2013) (confirming
that Arizona’s State Form “may require information the Federal Form does not”); (see
LULAC Consent Decree at 1-2; Mot. for Stay at 10 (“Neither the Legislature nor even
the State of Arizona was a party to the LULAC Consent Decree.”).) The LULAC
Consent Decree required the Secretary of State to register State Form users without
DPOC for federal elections. (See LULAC Consent Decree at 8-12.) The Court finds that
Intervenor Defendants have raised at least a serious legal question® as to whether the
LULAC Consent Decree permanently precludes the implementation of contradictory
legislation like H.B. 2492. (See Mot. for Stay at 10-11); League of Residential
Neighborhood Advocates v. City of Los Angeles, 498 F.3d 1052 (9th Cir. 2007).
3. Injury to Others and the Public Interest

The final two factors, a stay’s impact on both the opposing parties and the interests
of the public, “merge” when the government opposes a stay. Leiva-Perez v. Holder, 640
F.3d 962, 970 (9th Cir. 2011) (citing Nken, 556 U.S. at 435-36).

Intervenor Defendants are correct that the State of Arizona has “an interest in
protecting the integrity, fairness, and efficiency of their ballots and election processes.”
(Mot. at 16 (quoting Mi Familia Vota v. Hobbs, 977 F.3d 948, 954 (9th Cir. 2020)).) But
countervailing this interest is the fact that Arizona’s 2024 presidential primary election
procedures are “well under way.” (Sec’y Opp’n to Stay at 3.) According to Secretary of
State Adrian Fontes, election officials sent 90-day election notices to voters on May 1,
2024, and the deadline to print sample ballots was on June 20, 2024. (1d.); see A.R.S.
88 16-461, -544(D). Early voting runs from July 3, 2024, to July 30, 2024, and voters

® Citing Manrique v. Kolc, Intervenor Defendants argue that they may raise “serious legal

uestions” going to the merits to support a stay. (Mot. for Stay at 3 (citing 65 F.4th at

041).) A serious legal question going to the merits is sufficient where an applicant has
shown a “high degree” of irreparable harm, and as discussed supra Part I1(A)(1),
Intervenor Detendants made no such showing. 65 F.4th at 1041; see Humane Society, 523
F.3d at 991. And notwithstanding any ‘‘serious legal questions” these issues present, as
discussed below, the balance of hardships and the public interest weigh heavily against
entering a stay.

-8-
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have until only July 25, 2024, to “cure” issues with DPOC. (Sec’y Opp’n to Stay at 3);
see A.R.S. §16-542. Entering a stay would send election officials “scrambling to
implement and to administer a new procedure [for registering voters without DPOC] at
the eleventh hour” of the presidential primary and with no guidance on H.B. 2492 going
forward. Ariz. Democratic Party v. Hobbs, 976 F.3d 1081, 1086 (9th Cir. 2020); (PIs.’
Opp’n to Stay at 15.) It would undermine the State’s “interest in orderly administration”
of its elections. (U.S. Opp’n to Stay at 9 (explaining how the 2023 EPM lacks procedures
for election officials to implement enjoined provisions of H.B. 2492); State’s Opp’n to
Stay at 1 (quoting Crawford v. Marion Cnty. Election Bd., 553 U.S. 181, 196 (2008)).)
The Court also notes that the timeliness of Intervenor Defendants’ Motion weighs
against entering a stay. The Court ruled on the legality of the DPOC Provisions at issue in
this Motion on September 14, 2023, on summary judgment. (See 09/14/2023 Order.) The
Court subsequently informed the parties to this case that the Court would “not consider
either evidence or further legal argument” regarding the DPOC Provisions at trial. (Doc.
600, 10/24/2023 Pretrial Conf. Min. Entry at 1.) The Court issued its Findings of Fact and
Conclusions of Law on February 29, 2024, settling all remaining claims. (See 02/29/2024
Amended Order.) The parties waited until April 30, 2024, to file a proposed judgment in
this case. (See Doc. 713, 03/22/2024 Order (granting parties’ joint motion for entry of
judgment and ordering parties to jointly lodge a proposed form of judgment); Doc. 718,
04/23/2024 Order (ordering counsel to file a status report regarding the proposed form of
judgment within 7 days of the order); Doc. 719, Proposed Judgment; see also Final
Judgment.) And Intervenor Defendants still did not file this Motion until May 17, 2024,
acknowledging the rapidly “approaching series of election-related deadlines.” (Mot. for
Stay at 1 (requesting “expedited consideration”); Waiver of Reply at 1.) Intervenor
Defendants’ delay in filing the Motion weighs against granting a stay that would upend
the administration of Arizona’s now imminent presidential primary. (U.S. Opp’n to Stay
at 8; Pls.” Opp’n to Stay at 14 (both citing Purcell v. Gonzales, 549 U.S. 1 (2006), to

argue that the Court should take care not to disrupt the State of Arizona’s administration

-9-

Suppl. App. 009




© 00 ~N oo o A W DN

N RN N RN N N N RN DN P P P PP R PR R
0o ~N o 0o M W N PFP O © 0O ~N oo oM W N R O

Case 2:22-cv-00509-SRB Document 752 Filed 06/28/24 Page 10 of 12

of the presidential primary so close to the election).)®

Relatedly, as the United States points out, federal only voters in Arizona have
been voting for president and by mail for years. (U.S. Opp’n to Stay at 10 (citing Doe #1,
957 F.3d at 1068).) Since 2013, election officials have been required to register
individuals who register to vote with the Federal Form and without DPOC for all federal
elections. Arizona v. Inter Tribal Council of Arizona, Inc., 570 U.S. 1, 20 (2013). And
since the LULAC Consent Decree in 2018, election officials have likewise registered
voters who used the State Form without DPOC for all federal elections. (See 02/29/2024
Amended Order at 4-5.) The Court agrees that entering a stay will sow confusion for
election officials and voters on the eve of election, and likely disenfranchise voters who
are currently registered without DPOC in the process. (See Sec’y Opp’n to Stay at 4; U.S.
Opp’n to Stay at 8-9.) Notwithstanding the Arizona legislature’s interests in the State’s
election processes, issuing a stay would very likely irreparably harm thousands of
Federal-Only Voters in Arizona who find themselves unable to vote by mail or for
president. (U.S. Opp’n to Stay at 10); see Latta v. Otter, 771 F.3d 496, 500 (9th Cir.
2014) (per curiam) (weighing state interest in continuance of a stay against “countless
gay and lesbian Idahoans [who] would face irreparable injury were we to permit the stay
to continue in effect”).” The balance of equities and interests of the public weigh heavily

against a stay.

® The Court finds unpersuasive Intervenor Defendants’ argument that Purcell is
inapplicable to this case. (Waiver of Reply at 1.) Specifically, Intervenor Defendants
contend that Purcell’s “admonition against last-minute judicially imposed alterations to a
state’s election procedures” is inapplicable in this case “[i]f and to the extent that the
Court’s injunction was erroneously issued.” (Id. at 2 (C|t|nngerr|II v. Milligan, 142 S.
Ct. 879, 882 (2022) EMem. (Kavanaugh, J., concurrlng)?.) he flaw in this argument is
that it is Intervenor Defendants who seek last-minute alterations to the state’s election
procedures, as the State of Arizona has known since the Court’s summary judgment
ruling in September 2023 how it may or may not implement the DPOC Provisions. (See
09/14/2023 Order at 33—34?]; Ariz. Democratic Party, 976 F.3d at 1086 (collecting cases
staying lower court orders that altered election laws within 2 months of an electlong.

" The Ninth Circuit in Latta acknowledged that “there is some authority suggesting that
“a state suffers irreparable injury whenever an enactment of its people or their
representatives is enjoined,” but it noted that no Supreme Court opinion “adopts this
view.” 771 F.3d at 500, 500 n.1 (quoting Coal. For Econ. Equity v. Wilson, 122 F.3d 718,
719 (9th Cir. 1997)). Even so, as the %Jou_rt described above, Arizona law specifically
empowers the Attorney General, not the Arizona legislature, to assert the State’s interests
in court.

-10 -
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After considering the Nken factors, the Court denies Intervenor Defendants’
Motion for a Partial Stay of Injunction Pending Appeal.

B. Motion to Intervene

The AZ GOP moves to intervene “solely for the limited purpose of briefing the
issues on appeal.” (Mot. to Intervene at 4.) Intervenor Defendants filed the Notice of
Appeal on May 8, 2024, which became effective after the Court denied certain non-U.S.
Plaintiffs’ Motion to Vacate on June 25, 2024. (See Notice of Appeal; Doc. 750,
06/25/2024 Order); Fed. R. App. P. 4(a)(4)(B) (suspending effectiveness of notice of
appeal until the court disposes of the last pending motion listed in Rule 4(a)(4)(A)). The
Notice of Appeal divested the Court of jurisdiction to rule on AZ GOP’s Motion to
Intervene. See Stiller v. Costco Wholesale Corp., No. 3:09-cv-2473-GPC-BGS, 2015 WL
1612001, at *1-2 (S.D. Cal. Apr. 9, 2015) (denying motion to intervene for lack of
jurisdiction where notice of appeal was filed after the motion); United Nat’l Ins. Co., 242
F.3d at 1109. The parties agree. (Resp. to Intervention at 4-5; Intervention Reply at 3.)
The Court denies the Motion to Intervene. Should AZ GOP desire to intervene, it should
file a motion with the Ninth Circuit. See East Bay Sanctuary Covenant v. Biden, 102
F.4th 996 (9th Cir. 2024) (considering motion to intervene in case on appeal).
I11.  CONCLUSION

The Court denies Intervenor Defendants’ Motion for Partial Stay of Injunction
Pending Appeal. Intervenor Defendants have not shown a likelihood of irreparable injury
or made a showing that they are likely to succeed on the merits of the claims regarding
the DPOC Provisions. In addition, the balance of equities and public interest weighs
heavily against entering a stay because a stay would disrupt election officials’
administration of the presidential primary election. The Court denies the Arizona
Republican Party’s Motion to Intervene because the Court lacks jurisdiction to decide the
Motion.

IT IS ORDERED denying Defendants Senate President Warren Petersen, House

of Representatives Speaker Ben Toma, and the Republican National Committee’s Motion

-11 -
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for a Partial Stay of Injunction Pending Appeal (Doc. 730).

IT IS FURTHER ORDERED denying the Arizona Republican Party’s Motion to
Intervene (Doc. 721).

Dated this 28th day of June, 2024,

Suem K@@m

Susan R. Bolton
United States District Judge

R
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Pursuant to the Court’s order, the Parties submit this Supplement to the Joint Proposed
Pretrial Order amending the issues to be tried in light of the ruling on the Motion for
Clarification. ECF 600. This Supplement is intended to replace Part C.3 of the Joint Proposed
Pretrial Order titled “Claims to be Presented at Trial” (see ECF 571, pgs. 11-15).

The Parties have removed the following provisions from the scope of issues for trial
based on the Court’s partial summary judgment order and the Court’s ruling that alternative
grounds for relief shall not be presented at trial:

e H.B.2492 §§ 1, 3’s DPOC Requirement

e H.B. 2492 § 4’s rejection of State-Form applications lacking DPOC; and

e H.B. 2492 § 5’s prohibition on voting in presidential elections or early by mail for

registrants who lack DPOC.!

The Parties submit that, pursuant to the Court’s ruling on the Motion for Clarification,
the following represents an accurate list of the claims to be presented at trial:

e Undue Burden on the Right to Vote challenge to:

(a) H.B. 2492 § 4’s rejection of State Form applications lacking place of birth;

(b) H.B. 2492 § 4’s citizenship verification, database check, notice, and criminal

investigation procedures;

(c) H.B. 2492 § 5’s DPOR Requirement in so far as Defendants’ implementation of this

Court’s Section 6 preemption holding would result in the acceptance of Federal

Form applications without DPOR for federal-only elections but the rejection of State

! Defendants did not initially identify Plaintiffs’ outstanding claims against H.B. 2492 §§ 1
and 3 as those seeking an alternative basis for relief from the Court’s partial summary
judgment order. See ECF 571 at 12 (“(a) H.B. 2492 §§ 1, 3°s DPOC Requirement”). However,
during the Parties” meet and confer, the State, Attorney General, Republican National
Committee, and Legislative-Intervenor-Defendants expressly agreed that the Court’s partial
summary judgment order regarding H.B. 2492’s DPOC requirements extends to H.B. 2492 §§
1 and 3, in addition to §§ 4 and 5. In reliance on that representation, Plaintiffs agree that their
outstanding claims directed to H.B. 2492 §§ 1 and 3 need not be presented at trial because of
Defendants’ acknowledgement that the Court’s partial summary judgment order supplies relief

on those claims.
_1-

Suppl. App. 016




Case 2:22-cv-00509-SRB Document 607 Filed 10/30/23 Page 5 of 16

Form applications without DPOR.?

(d) H.B. 2492 § 7’s citizenship verification, database check, reporting, investigation,
and prosecution procedures;

(e) H.B. 2492 § 8’s voter cancellation procedures based on information regarding
citizenship; and

(f) H.B. 2243 § 2’s database check requirements, notice, cancellation, and criminal
investigation procedures.

e Procedural Due Process challenge to:

o H.B. 2492 § 4’s criminal investigation procedures, allegedly without a chance
to contest or cure;

o H.B. 2492 § 8’s cancellation of a voter’s registration, allegedly without an
adequate opportunity to contest or cure; and

o H.B. 2243 § 2’s cancellation of a voter’s registration, allegedly without an
adequate opportunity to contest or cure, A.R.S. § 16-165(A)(10).

e Equal Protection challenge to alleged arbitrary and disparate treatment of voter
registration applicants and voter registrants under H.B. 2492 and H.B. 2243,
specifically:

o Subjecting State-Form applicants to alleged arbitrary and disparate treatment by
rejecting State-Form applications lacking DPOR;
o Subjecting voter registration applicants and voter registrants to alleged arbitrary
and disparate treatment pursuant to H.B. 2492 and H.B. 2243, specifically:
* H.B. 2492 § 4 (enacting A.R.S. § 16-121.01(D)-(E));?

2 Given the Court’s rulings on partial summary judgment as to the DPOR requirement, and the
lack of any objection to those rulings from any Defendant, Plaintiffs will limit their
presentation of evidence on DPOR to two issues: (1) Plaintiffs’ standing to challenge the
DPOR requirement, and (2) any differential application of the DPOR requirement between
State and Federal Form applicants.

3 The Parties agree that these provisions are not covered by the Court’s partial summary
judgment order except the final sentence of A.R.S. § 16-121.01(E): “If the county recorder or

_0-
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= H.B. 2492 § 7 (enacting A.R.S. § 16-143);

= H.B. 2492 § 8 (enacting A.R.S. § 16-165(A)(10)); and

= H.B. 2243 § 2 (amending A.R.S. § 16-165(A)(10) and enacting A.R.S.
§§ 16-165(G), 16-165(H), 16-165(1), 16-165(J), 16-165(K)) subjecting
voter registration applicants and voter registrants to allegedly
discriminatory DPOC requirements, database comparisons, and allegedly
wrongful and harassing criminal investigations and prosecutions.

e Equal Protection challenge to:

o H.B. 2492’s Birthplace Requirement; and

o H.B. 2492 and H.B. 2243’s provisions subjecting voter registration applicants
and voter registrants to allegedly discriminatory database comparisons, and
allegedly wrongful and harassing criminal investigations and prosecutions on
the bases of race, national origin, and alienage discrimination.

e Fourteenth and Fifteenth Amendment racial and national origin discrimination
challenge to allegedly unfettered discretion in voter registration conferred by Ariz. Rev.
Stat. § 16-165(I) (the “reason to believe” provision), as enacted by H.B. 2243, § 2.

e National Voter Registration Act Section 6 challenge to H.B. 2243 § 2’s cancellation
procedures for voters that registered through the Federal Form but lacked DPOC, in
violation of Section 6’s requirement that the State of Arizona accept and use the Federal
Form.

e National Voter Registration Act Sections 6 and 8(a) challenges to the DPOR
Requirement insofar as Defendants’ implementation of this Court’s Section 6

preemption holding would result in the acceptance of Federal Form applications

other officer in charge of elections is unable to match the applicant with appropriate citizenship
information, the county recorder or other officer in charge of elections shall notify the
applicant that the county recorder or other officer in charge of elections could not verify that
the applicant is a United States citizen and that the applicant will not be qualified to vote in a
presidential election or by mail with an early ballot in any election until satisfactory evidence
of citizenship is provided.”

_3-
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without DPOR for federal-only elections but the rejection of State Form applications

without DPOR.

e National Voter Registration Act 8(b) challenge to discriminatory and non-uniform

treatment of registered voters caused by H.B. 2492 and H.B. 2243, specifically:
o A.R.S. § 16-143, as enacted by H.B. 2492 § 7,
o A.R.S. § 16-165(A)(10), as enacted by H.B. 2492 § 8; and
o A.R.S. §§ 16-165(F), 16-165(G), 16-165(H), 16-165(1), 16-165(J), 16-165(K),
as enacted by 2022 Ariz. Sess. Laws, ch. 370H.B. 2243 § 2.
e Civil Rights Act Materiality Provision (52 U.S.C. § 10101(a)(2)(B)) challenge to H.B.
2492, § 4’s Birthplace Requirement. A.R.S. § 16-121.01(A).
e 52 U.S.C. § 10101(a)(2)(A) challenge to A.R. S. § 16-165(1) (the “reason to believe”

provision), as enacted by H.B. 2243, § 2.

e Section 2 of the Voting Rights Act claim against all remaining Challenged Provisions

not resolved by the Court’s partial summary judgment order.*
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Adrian Fontes, Arizona’s Secretary of State and Chief Election Officer
(“Secretary Fontes”), asks this Court to deny the Intervenor-Defendants Emergency
Motion Under Circuit Rule 27-3 For Partial Stay Of Injunction Pending Appeal (the
“Motion”) because a stay this close to an election is bound to create chaos and
confusion, and undermine the credibility of our elections and related processes.

Our elections are a cornerstone of our democracy. Preserving their integrity
and reliability are paramount among Secretary Fontes’ responsibilities. He takes that
responsibility very seriously. That is why, although a nominal party to this action, he
was willing to stipulate to the relief sought from the beginning so as to facilitate this
action’s swift resolution, and in turn, preclude it from in any way interfering with the
now ongoing 2024 election cycle. The district court, the litigating parties, and even
the nominal parties worked extremely hard to ensure that this action was tried, and a
decision rendered, in advance of 2024 election-related deadlines to minimize this
action’s interference with election-related preparation and execution.

The district court entered its Judgment on May 2, 2024. See Doc. 720. Now,

just days before early voting begins, the Intervenor-Defendants seek a stay.! While

" Indeed, Intervenor-Defendants filed a similar motion in the district court on May
17,2024. See Doc. 730. Yet they waited 39 days until filing this Motion, and early
voting starts on July 3. To be sure, this Motion is far too late and to grant it under
these tacts would compromise the 2024 election cycle in Arizona.

1
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Secretary Fontes takes no position on the legal arguments made in the Motion, given
its timing, he opposes entry of a stay.

“In election matters, time is of the essence ....” Harris v. Purcell, 193 Ariz.
409, 412, 9 15 (1998). “Confidence in the integrity of our electoral processes is
essential to the functioning of our participatory democracy.” Purcell v. Gonzalez,
549 U.S. 1, 4 (2006). “The Supreme Court has repeatedly emphasized that lower
federal courts should ordinarily not alter the election rules on the eve of an election.”
Lake v. Hobbs, 623 F. Supp. 3d 1015, 1027 (D. Ariz. 2022), aft’d sub nom. Lake v.
Fontes, 83 F.4th 1199 (9th Cir. 2023), cert. denied, 23-1021, 2024 WL 1706042
(U.S. Apr. 22, 2024) (cleaned up). This is why the Purcell Doctrine exists and
“discourages courts from creating or altering election rules close to elections to
avoid voter confusion.” Mi Familia Vota v. Hobbs, 492 F. Supp. 3d 980, 985 (D.
Ariz. 2020) (citing Purcell, 549 U.S. 1 at 4-5). Entry of a stay will, in effect, alter
election rules and procedures on the cusp of the 2024 election cycle.

The 2024 election cycle, including for the office of President of the United
States, is upon us. See Exhibit 1 (“Secretary Fontes’ Decl.”) at § 4. Secretary
Fontes’ Office has worked with election officials across Arizona for many months to
prepare for the 2024 election cycle. /d. The total number of active/inactive Federal

Only voters in Arizona is 35,430. See id. at § 5. Of those, 19,130 are active
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presumably in-person voters, and 4,195 are on the Arizona Early Voter List. /d. In
the 2020 election, the voter turnout was nearly 80%. Id. at 9§ 6; see also

2020_general_state canvass.pdf (azsos.gov). Secretary Fontes expects, and believes

Arizona’s counties are preparing, for at least a similar turnout in 2024. Secretary
Fontes’ Decl. at 9 6.

It cannot be sincerely contested that the processes and procedures that must be
put in motion so that our 2024 elections in Arizona can occur timely and without
voter confusion are well under way. For example:

e On May 1, 2024, election officials sent voters their 90-day notice. See
A.R.S. § 16-544(D); Secretary Fontes’ Decl. at | 7.

e The deadline to print sample ballots was June 20, 2024. See A.R.S. §
16-461; Secretary Fontes’ Decl. at q 8.

e Early voting begins, and the initiative filing deadline, is on July 3,
2024. See A.R.S. § 16-542(C); Secretary Fontes’ Decl. at 9 9.

e Signature rosters are printed on July 20, 2024, the DPOC cure deadline
is on July 25, 2024, and early voting ends on July 30, 2024. See A.R.S.
§ 16-542(E) (early voting); Election Procedures Manual at p. 7

(incorporating LULAC Consent Decree requirements related to DPOC);
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A.R.S. § 16-166(A) (signature rosters); Secretary Fontes’ Decl. at 9 10.?
e Non-partisan election challenges must be filed by July 22, 2024 and
decided by August 1, 2024. See Secretary Fontes’ Decl. at q 11.
e The Presidential Primary Election occurs on July 30, 2024. Id. at 4 12.
e The deadline for the Secretary of State to transmit a 5% random sample
of signatures related to ballot measures is August 1, 2024. See A.R.S. §
19-121.01; Secretary Fontes’ Decl. at q 13.
e The deadline for counties to complete review of ballot-related signature
samples is August 22, 2024. See Secretary Fontes’ Decl. at q 14.
e The deadline to print publicity pamphlets is August 29, 2024. See
Secretary Fontes’ Decl. at § 15.
Entering a stay, at this stage, will only create confusion and chaos for voters
and election officials alike. See Secretary Fontes’ Decl. at § 16. The Election
Procedures Manual reflects and accounts for, among other things, the district court’s

Judgment. Id. at § 17. The Election Procedures Manual has been approved by

> The Election Procedures Manual has the force of law in Arizona. Ariz. Pub.
Integrity All. v. Fontes, 250 Ariz. 58, 63, § 16, 475 P.3d 303, 308 (2020) (“‘Once
adopted, the EPM has the force of law; any violation of an EPM rule is punishable as
a class two misdemeanor.”). The Election Procedures Manual incorporates the
relevant ]:i)ornon of the LULAC Consent Decree. See Secretary Fontes’ Decl. at § 10;
Election Procedures Manual at 7. Thus, the Intervenor/Defendants’ argument about
the viability of the LULAC Consent Decree fails insomuch as it is and shall remain
part of the Election Procedures Manual, and thus, the law in Arizona.

4
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Secretary Fontes, Arizona’s Governor, and even Arizona’s Attorney General. See id.
Secretary Fontes’ office understands that Counties across Arizona have implemented
processes and procedures, or are well into the process of doing so, reliant and
complaint with those set forth in the Election Procedurals Manual. /d.

To be sure, at this juncture in Arizona Elections, time is not only of the
essence, but it is in short supply. Election officials across Arizona are preparing for
what is expected to be a very active 2024 election cycle. Last minute state-wide
policy changes like those requested in the Motion, no matter how small they may
seem to some, can (and Secretary Fontes believes will) drastically impact how
affected votes are collected and processed. /d. Such confusion and chaos on the cusp
of an election will undoubtedly cause voters to harbor doubts about our election
procedures, our election officials, and our elections themselves. That risk alone, in
the context of this action, strongly cautions against “creating or altering election
rules close to elections to avoid voter confusion.” Mi Familia Vota, 492 F. Supp. 3d
at 985; see also Secretary Fontes’ Decl. at § 17 (expressing agreement with this
sentiment).

Accordingly, Secretary Fontes asks this Court to preserve the status quo and

deny the Motion.
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The State of Arizona and Arizona Attorney General Kris Mayes
(collectively “the State”) oppose the motion for a partial stay of the district
court’s permanent injunction pending appeal (Dkt. 50) (hereafter “Motion”)
by Arizona Senate President Warren Petersen, Arizona House Speaker Ben
Toma, and the Republican National Committee (hereafter “Movants”). The
district court recently denied a similar motion for a stay pending appeal by
the same parties, and its reasoning is persuasive. See D. Ariz. 2:22-cv-00509-
SRB, Doc. 752.

The State makes three observations, explained further below:

1. A stay would serve the State’s law-making interests but impair the

State’s law-administering interests.

2. A stay would conflict with procedures governing how this case was
litigated below.
3. It is the Attorney General, not Movants, who represents the State in

federal court.
These observations do not bear on whether Movants have shown
likelihood of success on the merits, but instead bear on how a stay would

affect the parties and the public. See Nken v. Holder, 556 U.S. 418, 434 (2009).
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ARGUMENT

I. A stay would serve the State’s law-making interests but impair the
State’s law-administering interests.

As Movants correctly point out, the State has an interest in defending
and enforcing its duly enacted laws. See Motion at 14-15. Because the
district court’s permanent injunction prevents this enforcement, a partial
stay would serve this interest.

But the State also has an interest in smoothly administering its laws,
especially for elections. See, e.g., Crawford v. Marion Cnty. Election Bd., 553
U.S. 181, 196 (2008) (plurality opinion) (recognizing state’s “interest in
orderly administration” of election process). As Arizona Secretary of State
Adrian Fontes explains, a partial stay of the district court’s permanent
injunction at this time would contravene this interest. See generally Dkt. 52.

Secretary Fontes’ concern about stability is especially apt given the
timing of the district court rulings at issue. Movants seek a stay of three
rulings: one about voting for president, one about voting by mail, and one
about the effect of a federal consent decree. See Motion at 1-2. The district
court issued these rulings in September 2023 after cross-motions for

summary judgment. Seeid. at4-5. Those rulings were complex, and election
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officials in Arizona have carefully incorporated them in their administration
plans. A notable example is the statewide 2023 Elections Procedures Manual
(“EPM”), which was published at the end of 2023 and relied on the district
court’s summary judgment rulings. See D. Ariz. 2:22-cv-00509-SRB, Doc. 698
(notice of EPM publication), Doc. 699 at 26, 28, 29, 36 (EPM pgs. 12, 14, 15,
22) (showing footnotes citing district court’s rulings).

Consider, for instance, the district court’s ruling that Arizona’s
restriction on voting by mail for federal-only voters, e.g., A.RS. § 16-
127(A)(2),' is preempted by the National Voter Registration Act (“NVRA”).
See Motion, Ex. B, at 12-15, 33. The 2023 EPM instructs election officials in
Arizona not to enforce this statutory restriction, in light of the district court’s
ruling. See D. Ariz. 2:22-cv-00509-SRB, Doc. 699 at 28 (EPM pg. 14, n. 11).
Election officials needed clarity on this issue far in advance of elections,
given the procedures for voting by mail. For example, election officials

generally send notices to voters who have signed up to vote by mail? at least

1 The term “federal-only voters,” as used here, means individuals who
did not provide documentary proof of citizenship when registering to vote
and thus may vote only in elections for federal office. See Motion at 3-4.

2 Such voters are on a list known as the Active Early Voting List. See
ARS. §16-544(A).
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90 days before the election. See D. Ariz. 2:22-cv-00509-SRB, Doc. 699 at 76-
77 (EPM pgs. 62-63). Election officials generally send ballots to such voters
at least 24 to 27 days before the election, or in some cases, at least 45 days
before the election. See id. at 82 (EPM pg. 68).3

Moreover, if the district court’s ruling on this issue were stayed,
election officials would face practical questions relating to voters who lose
the ability to vote by mail as a result. For example, when and how should
such voters be notified that they can no longer vote by mail, so that they can
either provide documentary proof of citizenship or plan to vote in person?

In this situation, the State’s interests are better served by denying a
stay and allowing the normal appellate process to play out. Movants will
have an opportunity to persuade the merits panel, in due time, to reverse the
district court’s summary judgment rulings and the resulting permanent
injunction. That process would serve the State’s law-making interests as

well as its law-administering interests.

3 Movants seek a stay of the district court’s injunction “only in
connection with the November 5, 2024 general election and other subsequent
elections.” Motion at1 n.1.
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II. A stay would conflict with procedures governing how this case was
litigated below.

At the parties’ request, the district court fast-tracked this consolidated
case (which is the product of eight separate lawsuits). In the eight months
after the initial case management order, the parties and the district court
conducted extensive fact discovery, summary judgment proceedings, expert
discovery, and a two-week bench trial. See, e.g., D. Ariz. 2:22-cv-00509-SRB,
Doc. 338 (initial case management order in March 2023); Doc. 479 (order
setting trial for November 2023). The district court set this blistering pace
because both sides had an interest in resolving this case before key election
dates in 2024.

Consistent with this pace, the district court clarified before trial that
the trial would not involve claims that might constitute alternative grounds
for its summary judgment rulings. See D. Ariz. 2:22-cv-00509-SRB, Doc. 600
at1. Asaresult of these procedures, the district court succeeded in resolving
the case in early 2024.

The stay requested by Movants would partially disrupt this resolution.

Some efforts made by the parties and the district court would be rendered
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pointless, and some summary judgment rulings would be withdrawn
without consideration of possible alternative grounds.

Consider again, for instance, the district court’s ruling that Arizona’s
restriction on voting by mail for federal-only voters, e.g., ARS. § 16-
127(A)(2), is preempted by the NVRA. See Motion, Ex. B, at 12-15, 33.
Because the district court concluded that this statutory restriction is
preempted by the NVRA, it never addressed plaintiffs’ claims that the
restriction is preempted by another federal statute and that the restriction is
unconstitutional. See, e.g., Motion, Ex. B., at 23 n.14 (declining to address
plaintiffs” claims that this restriction violates Materiality Provision of Civil
Rights Act); see also, e.g., D. Ariz. 2:22-cv-00509-SRB, Doc. 65 at 21-24
(example of plaintiff alleging that this restriction unconstitutionally burdens
right to vote and violates due process). So, if the injunction against this
statutory restriction were stayed, election officials would be left wondering
whether other challenges to the restriction —which no court has addressed —
are meritorious.

This is another reason why the normal appellate process would better
serve the parties and the public. The normal process will allow Movants to

make their case before the merits panel without disrupting the existing
6
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resolution. That process would better respect the parties’ efforts and the
district court’s efforts to reach a clear resolution in early 2024.

ITII. Itisthe Attorney General, not Movants, who represents the State in
federal court.

Two of the movants—Senate President Warren Petersen and House
Speaker Ben Toma (hereafter “Legislative Leaders”)—argue that Arizona
law entitles them “to protect the State’s sovereign interests by defending the
constitutionality of Arizona’s voting laws in federal court.” Motion at 35.
To the extent the Legislative Leaders purport to speak for the State, they are
mistaken.

Arizona law is clear. Unless otherwise provided by statute, the
Attorney General “shall . . . [r]epresent this state in any action in federal
court.” A.RS. § 41-193(A)(3) (emphasis added). This arrangement is not
new or controversial. As the U.S. Supreme Court observed decades ago:
“Under Arizona law, the State Attorney General represents the State in
federal court.” Arizonans for Off. Eng. v. Arizona, 520 U.S. 43, 51 n.4 (1997)
(citing A.R.S. § 41-193(A)(3)).

This is not to say the Legislative Leaders cannot defend the challenged

state laws in this case. The Legislative Leaders sought to intervene near the
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beginning of discovery out of concern that the Attorney General would not
fully defend parts of state law; no party opposed permissive intervention;
and the Court granted intervention. See D. Ariz. 2:22-cv-00509, Docs. 348,
354, 355, 363.

In defending state laws in this case, however, the Legislative Leaders
do not speak for the State as a whole. That responsibility belongs solely to
the Attorney General.

Neither source of authority cited by the Legislative Leaders suggests
otherwise. See Motion at 15-16. The first source of authority they cite—
ARS. § 12-1841 —permits the Senate President and House Speaker to
intervene as parties or to file briefs in certain proceedings, but does not
authorize them to represent the State as a whole. The second source of
authority they cite— Ariz. Const. art. 1, § 3—does not mention the Senate

President or House Speaker, does not mention intervention, and is consistent
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with Arizona’s longstanding decision that the Attorney General represents
the State in federal court.
Accordingly, the State’s position on Movants’ request for a stay is
contained in this response, not their motion. The State opposes the request.
Respectfully submitted this 3rd day of July, 2024.

KRISTIN K. MAYES
ARIZONA ATTORNEY GENERAL

By /s/ Joshua M. Whitaker

Joshua D. Bendor

Hayleigh S. Crawford

Joshua M. Whitaker

Kathryn E. Boughton

OFFICE OF THE ARIZONA
ATTORNEY GENERAL

2005 N. Central Ave.

Phoenix, AZ 85004

(602) 542-3333

Joshua.Bendor@azag.gov

Hayleigh.Crawford@azag.gov

Joshua.Whitaker@azag.gov

Kathryn.Boughton@azag.gov

ACL@azag.gov

Counsel for State of Arizona and Arizona
Attorney General Kristin K. Mayes

* Moreover, the Legislative Leaders are represented in this appeal by
attorneys who also represent a political party, the third Movant. See Motion
at i-ii. The interests of a political party may differ from the sovereign
interests of the State.
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INTRODUCTION

The motions panel order partially staying the district court’s injunction should
be vacated to avoid a manifest injustice. Intervenors’ motion failed to make the
requisite showing on any of the stay factors. Despite this, less than three months
before the voter registration deadline, the panel upended election procedures in force
since 2018, creating rampant uncertainty for voters and election officials. County
recorders across Arizona will now need to establish new procedures on the fly, and
will summarily reject state form voter registration applications (“State Forms™)
without accompanying Documentary Proof of Citizenship (“DPOC”). This change
applies even when recorders can verify that the applicant is a U.S. citizen. It also
applies to voters who would be guaranteed the right to vote in federal elections if
they used the National Mail Voter Registration Form (“Federal Form”) instead of
the State Form.

Prior to the motions panel’s partial stay, an otherwise eligible applicant who
did not again provide DPOC with their voter registration form, yet had DPOC on
file with the Arizona Motor Vehicles Division (“MVD”), became a full ballot voter
whether they applied with the Federal Form or the State Form. That makes sense—
such a voter has already proven their citizenship to the State’s satisfaction. Similarly,
before the partial stay, an otherwise eligible voter who submitted a State Form

without DPOC was, at minimum, registered as a federal-only voter. That too makes
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sense: the Supreme Court has held that, under the National Voter Registration Act
(“NVRA”), DPOC is not required for registration with the Federal Form. See
Arizona v. Inter Tribal Council of Arizona, Inc., 570 U.S. 1, 15 (2013) (“ITCA>).
And qualified voters should not be wholly disenfranchised simply because they
happen to submit a State Form rather than a Federal Form.

The partial stay abruptly changed these longstanding practices, requiring
instead that State Form applicants who do not provide DPOC must be rejected
altogether under A.R.S. §16-121.01(C), likely even if the voter has already provided
DPOC to the State. And it creates a system in which similarly situated Arizonans are
subject to disparate treatment: Federal Form registrants will be registered for federal
elections even without submitting DPOC, but State Form applicants in the same
position will be rejected entirely. Moreover, it creates a bizarre distinction between
voters who submit forms without DPOC and those who submit forms without
Documentary Proof of Residence (“DPOR”), which is also required by the law
challenged in this case. Due to the district court’s ruling, applicants who submit State
Forms without DPOR will be registered for federal elections. But due to the partial
stay, otherwise identical forms submitted without DPOC will be completely rejected.
This inexplicable and confusing regime results entirely from the dramatic change to

longstanding practice ordered mere months before a major election.
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The partial stay directly conflicts with the consent decree entered in LULAC
v. Reagan, 17-cv-04102 (D. Ariz. 2017) (the “LULAC decree”). The LULAC decree
is like any other binding court order: should Intervenors wish to dissolve the decree,
their remedy is a Rule 60(b) motion. Moreover, the partial stay cannot be squared
with the NVRA or the Equal Protection Clause—alternative bases for the injunction
issued by the district court below that Intervenors (and the panel—which offered no
reasoning for its drastic change to the status quo) simply ignore.

The timing of the partial stay also runs headlong into Purcell v. Gonzalez, 549
U.S. 1 (2006), which strongly disfavors changes to election rules close to elections,
due to the risks of burdening election administration and confusing voters, resulting
in disenfranchisement. The Supreme Court has emphasized that such judicial
tinkering with election rules close to an election should be avoided if possible. Yet
the partial stay does not acknowledge Purcell at all.

Notably, none of Arizona’s election officials asked for this late-breaking
change. Secretary of State Fontes instead made clear that “a stay this close to an
election is bound to create chaos and confusion and undermine the credibility of our
elections and related processes.” ECF 52 at 2. The balance of equities tips toward
allowing eligible applicants to register to vote—not toward belatedly upending
registration procedures and burdening election officials. The motions panel’s order

expressly stated it was “subject to reconsideration” by this panel; the Court should

_3-
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now grant such reconsideration. And it should do so quickly—with each passing
day, the partial stay results in rejection of voter registration applications in the
critical time before the coming election.

LEGAL STANDARDS

A stay pending appeal is an extraordinary remedy that is not granted as “a
matter of right, even if irreparable injury might otherwise result.” Nken v. Holder,
556 U.S. 418, 433 (2009). The Court considers: “(1) whether the stay applicant has
made a strong showing that he is likely to succeed on the merits; (2) whether the
applicant will be irreparably injured absent a stay; (3) whether issuance of the stay
will substantially injure the other parties interested in the proceeding; and (4) where
the public interest lies.” Id. at 434.

Under this Court’s sliding-scale approach, “the required degree of irreparable
harm increases as the probability of success decreases.” Manrigque v. Kolc, 65 F.4th
1037, 1041 (9th Cir. 2023). But “[e]ven with a high degree of irreparable injury”—
not present here—a stay applicant “must show ‘serious legal questions’ going to the
merits.” Id.

Motions for reconsideration should identify “any points of law or fact
overlooked by” the motions panel. Memije v. Gonzales, 481 F.3d 1163, 1164 (9th

Cir. 2007).
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ARGUMENT
I. INTERVENORS ARE NOT LIKELY TO SUCCEED ON APPEAL

Under the LULAC decree’s terms, Arizona may not summarily reject State
Forms submitted without DPOC. Instead, election officials must “immediately
register” otherwise eligible applicants for federal elections. LULAC decree, Ex. 1, at
8. Likewise, county recorders must “check all State Form applications submitted
without DPOC” against the MVD database for existing DPOC and register an
applicant with DPOC as a full-ballot voter. /d. at 8-9. This is essentially a verification
of an applicant’s identity (“a HAVA check). A HAVA check is required for all
voter applicants, regardless of the form used or whether DPOC is provided. D.Ct.
Dkt. 673 at 74 4327; see D.Ct. Dkt. 709 at 15.

Intervenors’ stay motion was improperly granted. First, the LULAC decree
remains a binding judgment and was properly enforced by the district court. Second,
the partial stay was improper because A.R.S. §16-121.01(C) violates both the NVRA
and the Equal Protection Clause. The district court recognized the NVRA violation
in its partial summary judgment order. See D.Ct Dkt. 634 at 22 n.13. Intervenors
have not meaningfully addressed that finding.

A.  The District Court Properly Enforced the LULAC Decree

A consent decree is “subject to the rules generally applicable to other
judgments and decrees.” Rufo v. Inmates of Suffolk Cnty. Jail, 502 U.S. 367, 378

(1992). Consent decrees may be enforced not only in the originating case, but also

-~
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in a new lawsuit. See Immigrant Defs. L. Ctr. v. DHS, 2021 WL 4295139, at *6, n.7
(C.D. Cal. July 27, 2021) (rejecting argument that court lacked jurisdiction to
enforce consent decree despite fact that “decree was entered by—and pending
before—a different court”); see also E.O.H.C. v. DHS Sec’y, 950 F.3d 177, 192-94
(3d Cir. 2020) (no general jurisdictional bar for different district court to enforce
consent decree terms).

That is exactly what happened here: a court entered a binding judgment under
which Arizona agreed to stop unlawfully rejecting State Forms submitted without
DPOC. When the Arizona Legislature subsequently enacted a statute instructing
county recorders to do the opposite, Plaintiffs filed suit, and the district court
correctly enforced the decree’s terms.

Intervenors’ cursory attempts to avoid the decree’s clear terms all fail. First,
while the LULAC court retained jurisdiction through December 31, 2020, ECF 50.1
(“Mot.”) 14, Intervenors’ contention that the expiration date means the decree
“exerts no ongoing force” is simply wrong: Intervenors misread the decree and
misunderstand the law. The decree explicitly “governs all voter registration
applications submitted after entry of this consent decree.” LULAC decree, Ex. 1, at
12 (emphasis added). And this Court has held that a consent decree is a final, binding
judgment even after a case is “closed.” Hook v. State of Ariz., Dep’t of Corr., 972

F.2d 1012, 1013, 1017 (9th Cir. 1992) (party “bound by the consent decree until the

-6-

Suppl. App. 061



Case: 24-3188, 07/26/2024, DktEntry: 97.1, Page 12 of 30

district court issues an order otherwise under Rule 60(b)”); see also Henderson v.
Oregon, 203 F. App’x 45, 48, 52 (9th Cir. 2006) (district court had supervisory
jurisdiction in 2003 to enforce consent decree entered in 1978). After all, a “consent
decree is a judgment [and] has the force of res judicata.” SEC. v. Randolph, 736 F.2d
525, 528 (9th Cir. 1984).

In fact, the case on which Intervenors rely, Taylor v. United States, 181 F.3d
1017 (9th Cir. 1999), proves this point. See Mot.14. In Taylor, this Court explained
that when a court enters a consent decree and does not retain jurisdiction, “[t]he case
is over.” Id. at 1023. But the case’s end did not dissolve final judgment. Arizona
agreed to implement a set of new rules, and the Court emphasized the finality of the
lower court’s judgment implementing those rules while holding that only that court
could modify the judgment. /d. at 1020, 1023-24.

The timeline for continuing jurisdiction is thus irrelevant. A court’s retention
of jurisdiction to enforce a consent decree simply maintains “active supervision” of
the case; the end of that period does not dissolve the court’s binding final order.
Vaughns by Vaughns v. Bd. of Educ. of Prince George’s Cnty., 758 F.2d 983, 989
(4th Cir. 1985); see also Stanwood v. Green, 559 F. Supp. 196, 199 (D. Or. 1983),
aff’d, 744 F.2d 714 (9th Cir. 1984) (explaining that when court maintained
jurisdiction over a consent decree, “it [did] little more than describe a court’s role in

enforcing compliance with its orders”).
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Nor does the LULAC decree require the Legislature to “forfeit [its] lawmaking
power” or “irrevocably” prevent the Legislature from enacting laws inconsistent
with its terms. Mot.13. The Legislature may still pass new laws. Like other
judgments, the LULAC decree may operate to prevent some legislation from being
enforced by state officials absent relief from judgment. See Hollingsworth v. Perry,
570 U.S. 693, 705-706 (2013).! Hook held that a party “cannot simply ignore the
consent decree” if it believes the decree is unconstitutional; instead, “the proper
procedure for seeking relief from a consent decree is a Rule 60(b) motion.” 972 F.2d
at 1016; see also Taylor, 181 F.3d at 1024 (if the law underlying a consent decree
changes, “a court may decide in its discretion to reopen and set aside a consent
decree under Fed.R.Civ.P. 60(b)”).

Relying on Moore v. Harper, 600 U.S. 1 (2023), Intervenors appear to
maintain that the Arizona Secretary of State’s entry of the LULAC decree was
unconstitutional. Mot.13. Again, that claim must be made in a Rule 60(b) motion to

the court that entered the decree—not a stay motion here. See Hook, 972 F.2d at

' Roosevelt Irr. Dist. v. Salt River Project Agr. Imp. & Power Dist., 39 F. Supp. 3d
1051, 1054 (D. Ariz. 2014) (Mot.13-14), is thus inapposite—any judgment may
operate to limit enforcement of a legislative enactment, even if the legislature is not
bound by the judgment. And unlike in Doe v. Pataki, 481 F.3d 69 (2d Cir. 2007)
(Mot. 13), where “[t]here was no indication ... that the Plaintiffs sought to have [the
contested statutory provisions] remain unaltered by subsequent state legislation,” id.
at 77, the parties to the LULAC decree “agreed to refrain from precisely the conduct
that the RNC would have Arizona participate in.” D.Ct. Dkt. 534 at 22.

-8-
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1016 (refusing to address party’s constitutional argument “until it ha[d] been raised
in a Rule 60(b)(5)-(6) motion™).

Nor was the Secretary entering into the decree improper. Arizona law charges
the Attorney General with litigating the enforceability of Arizona law on behalf of
the Secretary, see A.R.S. §41-193(A)(3), and grants them the authority to settle
claims against the State with the relevant department’s approval, id. §41-192(B)(4).
This arrangement is commonplace: state executives have the prerogative to make
litigation decisions different from what the legislature would have chosen. The
Supreme Court made that clear in Virginia House of Delegates v. Bethune-Hill, 587
U.S. 658 (2019), which held that the Virginia House lacked standing to defend a
redistricting plan after the Commonwealth’s attorney general declined to appeal an
order requiring adoption of a new plan.

Thus, the district court properly relied on the LULAC decree to enjoin
enforcement of A.R.S. §16-121.01(C). Intervenors’ contention—that legislatures
may nullify consent decrees at their leisure, rather than seek relief from the courts
that entered them—would eviscerate judicial finality and the Attorney General’s
exercise of legal authority.

B. A.R.S. §16-121.01(C) Violates the NVRA

H.B. 2492°s treatment of State-Form applicants without DPOC also violates

the NVRA. Both the district court’s summary judgment ruling on the State-Form

-9.-
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DPOC requirement, D.Ct. Dkt. 534 at 22 n.13, and its further reasoning finding that
H.B. 2492°s DPOR requirement for State Forms violates the NVRA, D.Ct. Dkt. 709
at 74-75, establish the NVRA as an alternative ground for enjoining A.R.S. §16-
121.01(C)—one that Intervenors have not rebutted.

1. This Court’s inquiry must “begin[] with the statutory text, and end[] there
as well if the text is unambiguous.” BedRoc Ltd. v. U.S., 541 U.S. 176, 177 (2004).
The NVRA unambiguously protects applicants using the State Form to register for
federal elections: Section 8 requires that Arizona “ensure that any eligible applicant
is registered to vote” if their “valid voter registration form” is received at least 30
days before an election. 52 U.S.C. §20507(a)(1) (emphasis added). And while NVRA
Section 6 allows states to use their own state forms for federal elections, 52 U.S.C.
§20505(a)(2), those forms must comply with NVRA Section 9. Pursuant to NVRA
Sections 6 and 9, a state form “may require only such identifying information ... and
other information ... as is necessary to enable the appropriate State election official
to assess the eligibility of the applicant and to administer voter registration.” 52
U.S.C. §20508(b)(1) (emphasis added). Therefore, as the district court held, Arizona
may only require additional information that is necessary to assessing the applicant’s
eligibility. See D.Ct. Dkt. 709 at 74-75.

At trial, Defendants failed to make that showing under any plausible definition

of “necessary.” First, the NVRA and Arizona law both already provide for proof of

-10 -
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citizenship in the form of an attestation, see 52 U.S.C. §20504(c)(2)(C); A.R.S. §16-
152(A)(14), and “Congress has historically relied on an attestation requirement
‘under penalty of perjury’ as a gate-keeping requirement for access to a wide variety
of important federal benefits . . . .” Fish v. Kobach, 840 F.3d 710, 716-17, 737 (10th
Cir. 2016) (holding that attestation “is the presumptive minimum amount of
information necessary for state election officials to carry out their eligibility-
assessment and registration duties” and DPOC could not be required for voter
registration at motor vehicle agencies under the NVRA).?

Second, the Election Assistance Commission already denied Arizona’s
request to include DPOC as “necessary” under NVRA Section 9. Kobach v. U.S.
Election Assistance Comm’n, 772 F.3d 1183, 1196-97 (10th Cir. 2014) (holding that
Kansas and Arizona “failed to carry the burden ITCA establishes for them: to
convince a court conducting APA review that the denial of their request precluded
them from obtaining information that is ‘necessary’ to enforce their respective states’
voter qualifications”). And no Defendant has ever provided any rationale for why
DPOC is “necessary” for processing State Forms but not Federal Forms.

Third, after a ten-day bench trial, the district court held that non-citizen

registration and voting in Arizona, if it occurs at all, is extremely rare. D.Ct. Dkt. 709

2 While Fish related to the NVRA’s motor vehicle provision—which limits states to
requiring only the “minimum amount of information necessary”—Defendants failed
to make any showing of necessity to meet Section 9’s requirement.

-11 -
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at 30 (noting lack of cases involving non-citizen voting since 2008 or any registrant
who did not provide DPOC and was identified as non-citizen).

Defendants also attempt to hang their hat on a temporary restraining order in
Gonzalez v. Arizona, 435 F. Sup. 2d 997 (D. Ariz. 2007). ECF 71.1 (“Rep.”) 4-5. But
that court’s reasoning was explicitly overruled by ITCA. 570 U.S. at 7, 15, 19-20.
Next, they rely on /TCA’s dicta recognizing that under NVRA Section 6, states may
create their own registration forms that “may require information the Federal Form
does not.” 570 U.S. at 12; Rep.5. But those requirements still must satisfy Section 9°s
necessity requirement. Nothing in /7CA suggests otherwise.

Intervenors’ position that NVRA Section 9 imposes no restriction on what
states may deem necessary to determining voter eligibility renders that requirement
mere surplusage. Intervenors simply adopt the dissent’s reasoning in /TCA, see ITCA,
570 U.S. at 46 (Alito, J., dissenting), but Justice Alito’s dissent “clearly tells [this
Court] what the law is not.” Fish, 840 F.3d at 743. And “[a]llowing the states to freely
add burdensome and unnecessary requirements by giving them the power to
determine what is [‘necessary’] would undo the very purpose for which Congress
enacted the NVRA.” /d.

2. A.R.S. §16-121.01(C) also violates NVRA Section 7, 52 U.S.C. §20506,

governing registration by public assistance agencies. Arizona agencies required to

conduct voter registration services under NVRA Section 7 rely on the State Form,
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provided to them by the Secretary. D.Ct. Dkt. 709 at 75; D.Ct. Tr. Day 1 AM, 89:9-
15 (Petty). NVRA Section 7 requires public assistance agencies to distribute the
Federal Form or an “equivalent” form. 52 U.S.C. §§20506(a)(6) (citing
§20508(a)(2)), 20506(a)(2). As the district court held, “Section 7 is clear: if the
Secretary of State supplies the State Form to public assistance agencies, the State
Form must be ‘equivalent,” or ‘virtually identical’ to the Federal Form.” D.Ct. Dkt.
709 at 75. Thus, states have no discretion in what they require for registration at
public assistance agencies: they must only require what the Federal Form requires
and nothing more. /d. Since A.R.S. §16-121.01(C) demands that State Forms require
DPOC where Federal Forms do not, they are not “equivalent.” Therefore, A.R.S.
§16-121.01(C) cannot be applied to applications originating from public assistance
agencies. D.Ct. Dkt. 709 at 76 (applying same reasoning to H.B. 2492°’s DPOR
requirement). At minimum, the stay must be lifted as applied to those voter
registration applications.

C. The Equal Protection Clause Prohibits Differential DPOC
Treatment

The stay is also improper because A.R.S. §16-121.01(C) violates the Equal
Protection Clause by treating identically situated voters differently based on which
registration form they happen to submit.

The Equal Protection Clause requires “all persons similarly situated . . . be

treated alike.” City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 439 (1985);
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see also Dunn v. Blumstein, 405 U.S. 330, 336 (1972) (holding that “a citizen has a
constitutionally protected right to participate in elections on an equal basis with other
citizens in the jurisdiction”™). In Bush v. Gore, 531 U.S. 98 (2000), the Supreme Court
held that “arbitrary and disparate treatment” in either the “allocation of the
franchise” or “the manner of its exercise” is unlawful. /d. at 104.

The stay ignores this command. Section 16-121.01(C) requires Arizona
election officials to reject entirely State Forms without DPOC, completely depriving
these applicants of the right to vote. But the same applicant using the Federal Form
will be registered to vote in federal elections. See, e.g., D.Ct. Dkt. 65 986-92. And,
if a Federal Form applicant’s citizenship is confirmed through MVD records, the
applicant can vote in all elections. This is classic impermissible disparate treatment.

1. Intervenors have identified no relevant distinction that supports completely
prohibiting State Form applicants from voting while allowing Federal Form
applicants to vote in federal elections or, in some instances, all elections, when the
two sets of applicants have provided the same information to the state. As the district
court recognized when holding the “NVRA precludes states from requiring DPOC
to register applicants for federal elections,” the two forms are “substantively

indistinguishable.” D.Ct. Dkt. 534 at 22 n.13.
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2. The only rationales Defendants proffered—preventing non-citizen voting
and increasing voter confidence—do not justify treating identical circumstances
differently.

As the district court recognized, “there is no evidence that Federal-Only
Voters may be non-citizens,” D.Ct. Dkt. 709 at 37; see also D.Ct. Dkt. 673 at 30-31
119, and “[p]rior to passing the Voting Laws, the Arizona Legislature did not
establish that any non-citizens were registered to vote in Arizona,” D.Ct. Dkt. 709
at 34; see also D.Ct. Dkt. 673 at 49131, 136, 180, 182. Thus, there is no evidence
that continuing longstanding practice in Arizona will lead to any non-citizen
registrations.

Second, the laws do not increase voter confidence. As the district court found,
Defendants “adduced no evidence quantifying the likelihood that Arizonans will
become aware of the Voting Laws and their purported impacts on preventing voter
fraud in Arizona,” and there was no “direct evidence predicting the expected effects
of the Voting Laws on Arizonans’ confidence in the State’s elections.” D.Ct. Dkt.
709 at 31; see also D.Ct. Dkt. 673 at 42 q183. And, as discussed, Federal Form

applicants can still register to vote for federal elections without DPOC.
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I1. INTERVENORS DID NOT SHOW LIKELY IRREPARABLE HARM
A.  Legislators

Neither of the legislators’ asserted irreparable injuries (Mot.14) carries their
burden for a stay.

1. The legislators’ claims of irreparable injury to the State’s sovereign
interests fail because they are not the State and lack the authority to enforce its laws.
Because the “irreparable harm standard is ‘whether the applicant will be irreparably

299

injured absent a stay,”” the legislators cannot rely on alleged harms to the State. Doe
#1 v. Trump, 957 F.3d 1050, 1060 (9th Cir. 2020). The legislators’ contrary
arguments merely attempt to demonstrate standing and do not show irreparable
harm.

Arizona law vests responsibility to represent the State’s interests and
implement the laws in the executive branch. See, e.g., A.R.S. §16-1021 (assigning
enforcement of election statutes to attorney general); A.R.S. §41-193(A)(3)
(attorney general shall “[r]epresent this state in any action in a federal court). While
a State “may authorize a legislature to litigate on the State’s behalf,” Rep.6 (quoting
Berger v. N.C. State Conf. of the NAACP, 597 U.S. 179, 192, 194 (2022)), Arizona
has not done so here. Section 12-1841, by its terms, only confers state-law authority

to intervene in proceedings “subject to [§12-1841’s] notice requirements,” id. §12-

1841(D), and this federal litigation is not subject to those requirements. See Fed. R.
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Civ. P. 5.1 (notice requirements for federal cases challenging state laws’
constitutionality); Shady Grove Orthopedic Associates, P.A. v. Allstate Ins. Co., 559
U.S. 393, 406 (2010). Intervenors’ argument that “any” in Section 12-1841
encompasses this litigation, Rep.7, fails to apprehend that this federal case is subject
to federal, not state, rules of procedure.

By contrast, the North Carolina laws in Berger “expressly authorized the
legislative leaders” to act “‘as agents of the State’” in that lawsuit. 597 U.S. at 193
(quoting N.C. Gen. Stat. §§1-72.2(b), 120-32.6(b)). That is not “substantively
identical” to A.R.S. §12-1841. Mot.15-16. As the legislators conceded, Rep.6-7 &
n.1, their argument that they intervened “on behalf of the State itself” under Section
12-1841 rests on cases explaining that the Attorney General represents the State.
Rep.6-7 & n.1. Moreover, the legislators never suggested in their motion to intervene
that they were “intervening as agent[s] of the State.” This “undermines [any] attempt
to proceed before [this Court] on behalf of the State.” Bethune-Hill, 587 U.S. at 666;
D.Ct. Dkt. 348 at 4.

The legislators’ citation to the Arizona Constitution, Mot.16-17, fares no
better. That constitutional provision pertains to state action via initiative, legislation,
or “any other available legal remedy.” Ariz. Const. art. I, §3(B). Intervention here
1s not an “available legal remedy” to the legislature, and Intervenors have identified

no case holding otherwise. See Ariz. Const. art. IV, §18 (“The legislature shall direct
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by law in what manner and in what courts suits may be brought against the state.”);
AR.S. §12-1841.

2. The legislators’ arguments regarding injury to the Arizona Legislature also
fail. The legislators assert that the Legislature “has sustained an injury” but have not
shown an irreparable one. Mot.17-19; Rep.7-8. Neither the Supreme Court nor this
Court has held that a legislature is irreparably injured any time an enacted law is
enjoined. To hold otherwise would mean any law—no matter how odious or
flagrantly invalid—could be enforced as a matter of course during the appeals
process. Cf. Doe #1, 957 F.3d at 1059 (explaining that it “‘cannot be so” that “the
irreparable harm standard is satisfied by the fact of executive action alone™).

Moreover, “[iJn the context of a stay request, ‘simply showing some
possibility of irreparable injury’ is insufficient.” Doe #I, 957 F.3d at 1058-59
(quoting Nken, 556 U.S. at 434). Nowhere have the legislators explained how
implementing the LULAC decree creates irreparable injury. Where cases have found
irreparable injury to a legislature, it was because the legislature was deprived entirely
of'its legislative power in a particular sphere. See, e.g., Priorities USA v. Nessel, 978
F.3d 976, 982 (6th Cir. 2020) (“While the injunction is in effect, Michigan’s
legislature cannot enact any enforceable laws that even regulate hired voter
transportation for federal elections.”); see also Bethune-Hill, 587 U.S. at 667-68

(distinguishing between law that “permanently deprived” legislature of dominant
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role in redistricting and court order that did not). By contrast, here the Legislature
remains free to enact voting laws. Thus, “the harm of such a perceived institutional
injury is not ‘irreparable,” because the [legislators] ‘may yet pursue and vindicate
[their] interests in the full course of this litigation.”” Doe #I, 957 F.3d at 1059
(quoting Washington v. Trump, 847 F.3d 1151, 1168 (9th Cir. 2017)).

B. RNC

In its stay motion, the RNC failed to argue that an injunction preventing
enforcement of A.R.S. §16-121.01(C) would cause it any irreparable injury. Its
meritless “competitive injury” argument applied only to an injunction involving a
separate provision on which the stay motion was properly denied. See Mot.19-20;
Rep.8-9. Even if the RNC’s alleged competitive injury were somehow construed to
relate to A.R.S. §16-121.01(C), the district court’s injunction is unrelated to the
existence of the federal-only voter list—the source of the RNC’s alleged irreparable
harm.

III. THE REMAINING EQUITABLE FACTORS DO NOT SUPPORT A STAY

The ramifications of the partial stay directly implicate Purcell v. Gonzalez,
549 U.S. 1 (2006) (per curiam). The Supreme Court “has repeatedly emphasized that
lower federal courts should ordinarily not alter the election rules on the eve of an

election.” RNC v. DNC, 589 U.S. 423, 424 (2020) (per curiam). It is not the district

court’s injunction, but rather this Court’s stay order, that changes how Arizona has
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run its elections since 2018. The Supreme Court has made clear courts must “avoid
this kind of judicially created confusion.” RNC, 589 U.S. at 425.

The partial stay has already caused just such confusion. Shortly after the stay
was entered, the Maricopa County Recorder stated that all 15 county recorders
would begin rejecting State Forms without DPOC. Ex. 2. But as of the date of this
filing, both the State Form (which is also available on the Maricopa County
Recorder’s website) and the Secretary’s website still provide information consistent
with the LULAC decree in explaining the DPOC requirement. See Ex. 3 (“If you do
not submit proof of citizenship and we cannot acquire your proof of citizenship from
the [MVD] or the statewide voter registration database, you will receive a ‘federal-
only’ ballot. . . .”); Ex. 4.

Moreover, the 2023 Elections Procedures Manual (EPM) contains provisions
consistent with the LULAC decree. Ex. 5. And “[o]nce adopted, the EPM has the
force of law,” Arizona Public Integrity Alliance v. Fontes, 475 P.3d 303, 308 (Ariz.
2020), “is binding on county recorders,” D.Ct. Dkt. 709 at 8, and anyone who
violates it “is guilty of a class 2 misdemeanor,” A.R.S. §16-452(c). As Secretary

<

Fontes has declared, his office “understands that Counties across Arizona have
implemented processes and procedures, or are well into the process of doing so,

reliant and complaint [sic] with those set forth in the [EPM]” and “[s]Juch confusion

and chaos on the cusp of an election will undoubtedly cause voters to harbor doubts
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about our election procedures, our election officials, and our elections themselves.”
ECF 52.2 q17. Thus, because of the partial stay, Arizonans seeking to register and
election officials who process registrations will be inundated with inconsistent
information and forced to roll the dice on which law to follow to avoid criminal
charges.

The partial stay turns Purcell on its head—Purcell “seeks to avoid this kind of
judicially created confusion.” RNC, 589 U.S. at 425. For example, Justice
Kavanaugh concurred with a stay in Merrill v. Milligan, 142 S. Ct. 879 (2022)
(Mem.), despite ultimately affirming the district court’s ruling on the merits because
the “districting plan . . . employ[ed] the same basic districting framework that the
State ha[d] maintained for several decades.” Id. at 879. He explained that “[w]hen
an election is close at hand, the rules of the road must be clear and settled. Late
judicial tinkering with elections laws can lead to disruption and to unanticipated and
unfair consequences.” Id. at 880-81.

Intervenors’ motion quoted out-of-context language to suggest the state’s
statutory law always takes precedence under Purcell. But Purcell does not question
whether a state statute is enjoined; it asks whether the status quo of election
procedures would be disrupted. See, e.g., Moore v. Harper, 142 S. Ct. 1089, 1089-
90 (2022) (Kavanaugh, J., concurring) (agreeing that under Purcell it was too late to

implement state legislature’s redistricting map enjoined by State Supreme Court that
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drew its own map). Here, however, the partial stay changes the practices in place
since 2018—too close to an election.

Aside from Purcell, the balance of equities and public interest demonstrate
that a stay was inappropriate here. Intervenors’ argument that “no countervailing
harm” would result from a stay is nonsense: between now and the election, any State
Form applicant who does not submit DPOC to a county recorder will be denied
registration altogether—even if their DPOC is already on file. Intervenors
misleadingly cite the district court’s findings about the burden imposed by DPOC
(Mot.20-21) but elide that the court excluded evidence on this issue from trial
specifically because it had already granted summary judgment based on the LULAC
decree. D.Ct. Dkt. 607 (removing “H.B. 2492 § 4’s rejection of State-Form
applications lacking DPOC” “from the scope of issues for trial”).

In contrast, the public has a “strong interest in exercising the ‘fundamental
political right’ to vote,” Purcell, 549 U.S. at 4, and the “public interest” thus “favors
permitting as many qualified voters to vote as possible,” Obama for America v.
Husted, 697 F.3d 423, 437 (6th Cir. 2012). The partial stay means that, for the first
time since at least 2018, U.S. citizens who have already provided documentation to
the State or would otherwise qualify to vote in federal elections will be barred from

registering. This Court should correct that manifest injustice.
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CONCLUSION

The partial stay of the district court’s injunction should be dissolved.
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The State of Arizona and Arizona Attorney General Kris Mayes
(collectively “the State”) do not oppose the emergency motion by certain
non-U.S. plaintiffs, asking the merits panel to vacate the partial stay ordered
by the motions panel. Vacating the stay would reinstate the district court’s
injunction while this appeal is pending. The State previously opposed the
stay because of how it would affect the parties and the public. See Dkt. #62
(as filed in Case No. 24-3188). The State maintains this position.

Motions for reconsideration are, of course, disfavored. This is
especially true when, as here, a merits panel is already scheduled to hear
argument on the underlying issue on an expedited basis.

That said, the State wishes to draw special attention to one strange
result of the stay. It has to do with the fact that election officials in Arizona
have the ability to instantly check, via an electronic connection, whether
someone has provided proof of U.S. citizenship to the Arizona Department
of Transportation’s Motor Vehicles Division (“MVD”). As explained below,
the merits panel may wish to at least partially vacate the stay, given how the
stay will affect “the other parties interested in the proceeding” and “where

the public interest lies.” Nken v. Holder, 556 U.S. 418, 433 (2009).

Suppl. App. 083



Case: 24-3188, 07/29/2024, DktEntry: 99.1, Page 4 of 8

Before the stay: If someone in Arizona applied to register to vote, and
failed to include proof of U.S. citizenship with their application but was
otherwise eligible, and the election official saw that the person had provided
proof of citizenship to MVD, that person was fully registered to vote.

After the stay: If someone in Arizona applies to register to vote, and
fails to include proof of U.S. citizenship with their application but is
otherwise eligible, and the election official can see that the person has
provided proof of citizenship to MVD, then the result will apparently
depend on which registration form was used:

1.  If the person used a federal mail registration form, that person

will be fully registered to vote.

2. If the person used a state registration form, that person will

apparently not be registered to vote at all.
This seems to be the result of A.R.S. § 16-121.01(C), when read in tandem
with § 16-121.01(D) and (E).

The merits panel may wish to vacate the stay in this respect. In other
words, the merits panel may wish to declare: “During the pendency of this
appeal, if a person in Arizona applies to register to vote and fails to include

proof of U.S. citizenship but is otherwise eligible, and the election official can
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see that the person has provided proof of citizenship to MVD, that person
should be fully registered regardless of which registration form was used.”

To clarify, this ruling would not fully vacate the motions panel’s stay.
Under this ruling, A.R.S. § 16-121.01(C) would still be enforced while the
appeal is pending as to people who (1) apply to register to vote using a state
registration form, and fail to include proof of U.S. citizenship with their
application but are otherwise eligible, and for whom (2) the election official
does not see proof of citizenship on file with MVD.

The following chart summarizes what would be the practical effect of
the ruling sketched above:

What happens to applicants who fail to provide proof of citizenship
but are otherwise eligible to vote?

If they submitted a If they submitted a
federal form: state form:

If MVD shows proof Fully registered Fully registered
of citizenship:
If MVD indicates Not registered at all Not registered at all
non-citizenship:
If MVD shows Registered only for Not registered at all
nothing either way: federal elections

In other words, the ruling sketched above would eliminate the difference

between federal form applicants and state form applicants in the first row,

3
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but would maintain the difference in the third row, while the appeal is
pending.
Respectfully submitted this 29th day of July, 2024.

KRISTIN K. MAYES
ARIZONA ATTORNEY GENERAL
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Officer, asks this Court to deny the Intervenor-Defendants Motion for a Partial Stay of the
Injunction Pending Appeal (the Motion) because a stay this close to an election is bound to
create chaos and confusion, and undermine the credibility of our elections and related

processes. See Doc 730.
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Our elections are a cornerstone of our democracy. Preserving their integrity and
reliability are paramount among Secretary Fontes’ responsibilities. He takes that
responsibility very seriously. That is why, although a nominal party to this action, he was
willing to stipulate to the relief sought from the beginning so as to facilitate this action’s
swift resolution, and in turn, preclude it from in any way interfering with the upcoming
2024 election cycle. This Court, the litigating parties, and even the nominal parties worked
extremely hard to ensure that this action was tried, and a decision rendered, in advance of
2024 election-related deadlines to minimize this action’s interference with election-related
preparation and execution.

This Court entered its Judgment on May 2, 2024. See Doc. 720. Now, just weeks
before early voting begins, the Intervenor-Defendants seek a stay. While Secretary Fontes
takes no position on the legal arguments made in the Motion, given its timing, he opposes
entry of a stay.

“In election matters, time is of the essence ....” Harris v. Purcell, 193 Ariz. 409,
412, 9 15 (1998). “Confidence in the integrity of our electoral processes is essential to the
functioning of our participatory democracy.” Purcell v. Gonzalez, 549 U.S. 1, 4 (20006).
“The Supreme Court has repeatedly emphasized that lower federal courts should ordinarily
not alter the election rules on the eve of an election.” Lake v. Hobbs, 623 F. Supp. 3d 1015,
1027 (D. Ariz. 2022), aff’d sub nom. Lake v. Fontes, 83 F.4th 1199 (9th Cir. 2023), cert.
denied, 23-1021, 2024 WL 1706042 (U.S. Apr. 22, 2024) (cleaned up). This is why the
Purcell Doctrine exists and “discourages courts from creating or altering election rules close
to elections to avoid voter confusion.” Mi Familia Vota v. Hobbs, 492 F. Supp. 3d 980, 985
(D. Ariz. 2020) (citing Purcell, 549 U.S. 1 at 4-5). Entry of a stay will, in effect, alter
election rules and procedures on the cusp of the 2024 election cycle.

The 2024 election cycle, including for the office of President of the United States,
1s upon us. See Secretary Fontes’ Decl. attached hereto at 4 4. Secretary Fontes’ Office has
worked with election officials across Arizona for many months to prepare for the 2024

election cycle. Id. at § 4. The total number of active/inactive Federal Only voters in Arizona

2
Suppl. App. 094
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15 35,430. See id. at 9 5. Of those, 19,130 are active presumably in-person voters, and 4,195
are on the Arizona Early Voter List. /d. at § 5. In the 2020 election, the voter turnout was

nearly 80%. Id. at q 6; see also 2020 _general state_canvass.pdf (azsos.gov). Secretary

Fontes expects, and believes Arizona’s counties are preparing, for at least, a similar turnout
in 2024. Id. at q 6.

It cannot be sincerely contested that the processes and procedures that must be put
in motion so that our 2024 elections in Arizona can occur timely and without voter
confusion are well under way. For example:

e On May 1, 2024, election officials sent voters their 90-day notice. See A.R.S.
§ 16-544(D); Secretary Fontes’ Decl. at q 7.

e The deadline to print sample ballots is June 20, 2024. See A.R.S. § 16-461;
Secretary Fontes’ Decl. at § 8.

e Early voting begins, and the initiative filing deadline, is on July 3, 2024. See
A.R.S. § 16-542(C); Secretary Fontes’ Decl. at § 9.

e Signature rosters are printed on July 20, 2024, the DPOC cure deadline is on
July 25,2024, and early voting ends on July 30, 2024. See A.R.S. § 16-542(E)
(early voting); Election Procedures Manual at p. 7 (incorporating LULAC
Consent Decree requirements related to DPOC); A.R.S. § 16-166(A)
(signature rosters); Secretary Fontes” Decl. at § 10.!

e Non-partisan election challenges must be filed by July 22, 2024 and decided
by August 1, 2024. See Secretary Fontes’ Decl. atq 11.

e The Presidential Primary Election occurs on July 30, 2024. See Secretary
Fontes’ Decl. at 4 12.

! The Election Procedures Manual has the force of law in Arizona. Ariz. Pub. Integrity All.
v. Fontes, 250 Ariz. 58, 63, 9 16, 475 P.3d 303, 308 (2020) (“Once adopted, the EPM has
the force of law; any violation of an EPM rule is punishable as a class two misdemeanor.”).
The Election Procedures Manual incorporates the relevant portion of the LULAC Consent
Decree. See Secretary Fontes” Decl. at § 10; Election Procedures Manual at 7. Thus, the
Intervenor/Defendants’ argument about the viability of the LULAC Consent Decree fails
insomuch as it is and shall remain part of the Election Procedures Manual, and thus, the
law in Arizona.

3
Suppl. App. 095
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e The deadline for the Secretary of State to transmit a 5% random sample of
signatures related to ballot measures is August 1, 2024. See A.R.S. § 19-
121.01; Secretary Fontes’ Decl. at 4 13.

e The deadline for counties to complete review of ballot-related signature
samples is August 22, 2024. See Secretary Fontes’ Decl. at § 14.

e The deadline to print publicity pamphlets is August 29, 2024. See Secretary
Fontes’ Decl. at 9 15.

Entering a stay, at this stage, will only create confusion and chaos for voters and
election officials alike. See Secretary Fontes’ Decl. at § 16. The Election Procedures
Manual reflects and accounts for, among other things, this Court’s Judgment. See Secretary
Fontes’ Decl. at § 17. The Election Procedures Manual has been approved by Secretary
Fontes, Arizona’s Governor, and even Arizona’s Attorney General. See id. Secretary
Fontes’ office understands that Counties across Arizona have implemented processes and
procedures, or are well into the process of doing so, reliant and complaint with those set
forth in the Election Procedurals Manual. I/d. To be sure, at this juncture in Arizona
Elections, time is not only of the essence, but it is in short supply. Election officials across
Arizona are preparing for what is expected to be a very active 2024 election cycle. Last
minute state-wide policy changes like those requested in the Motion, no matter how small
they may seem to some, can (and Secretary Fontes believes will) drastically impact how
affected votes are collected and processed. Id. Such confusion and chaos on the cusp of an
election will undoubtedly cause voters to harbor doubts about our election procedures, our
election officials, and our elections themselves. That risk alone, in the context of this action,
strongly cautions against “creating or altering election rules close to elections to avoid voter
confusion.” Mi Familia Vota, 492 F. Supp. 3d at 985; see also Secretary Fontes’ Decl. at
17 (expressing agreement with this sentiment).

Accordingly, Secretary Fontes asks this Court to preserve the status quo and deny

the Motion.

4
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RESPECTFULLY SUBMITTED: May 21, 2024.

SHERMAN & HOWARD L.L.C.

By /s/ Craig A. Morgan

Craig A. Morgan

Shayna Stuart

Jake Rapp

Attorneys for Defendant Arizona
Secretary of State Adrian Fontes

CERTIFICATE OF SERVICE

I hereby certify that on May 21, 2024, I caused a true and correct copy of the
foregoing document, to be filed with Clerk of the Court of the United States District Court
for the District of Arizona using the CM/ECF filing system. Counsel for all parties who
have appeared will be served by the CM/ECF system pursuant to the notice of electronic

filing.

/s/ Ella Meshke

5
Suppl. App. 097

58771660.1




\O o e) 3 (@) ()} BN (98] [\ —_

N N (] N N N N [\) (O} —_— —_ —_ —_ —_ —_— — —_ —_ —_
o0 3 (@) (V)] N (O8] [\ — [e) O o0 3 (@) )} EAN W [\ — S

Case 2:22-cv-00509-SRB Document 732-1 Filed 05/21/24 Page 1 of 3

DECLARATION OF ADRIAN FONTES

STATE OF ARIZONA )
) ss.
County of Maricopa )

Adrian Fontes, for his unsworn declaration, says:

1. I am over 21 years of age and competent to offer this testimony. I have
personal knowledge of the facts stated in this Declaration. My personal knowledge is based
on my own participation in, or observation of, the matters set forth herein. If called as a
witness to testify as to the matters set forth in this Declaration, I could and would testify
competently.

2. I am making this declaration in connection with the Mi Familia Vota. et
al. v. Adrian Fontes et al., Case No. 2:22-cv-00509-SRB (the “Lawsuit”), which is pending
in the District Court for the District of Arizona.

3. I am Arizona’s 22nd and current Secretary of State. I make this Declaration
on my Office’s behalf.

4. The 2024 election cycle, including for the office of President of the United
States, is upon us. Our Office has worked with election officials across Arizona for many
months to prepare for the 2024 election cycle.

5. The total number of active/inactive Federal Only voters in Arizona is
35,430. Of those, 19,130 are active presumably in-person voters, and 4,195 are on the
Arizona Early Voter List.

6. In the 2020 election, the voter turnout was nearly 80%. See

2020_general_state_canvass.pdf (azsos.gov). Our Office expects, and I believes Arizona’s

counties are preparing, for at least a similar turnout in 2024.

7. On May 1, 2024, election officials sent voters their 90-day notice. See
A.R.S. § 16-544(D).

8. The deadline to print sample ballots is June 20, 2024. See A.R.S. § 16-461.

9. Early voting begins, and the initiative filing deadline, is on July 3, 2024.

58771700.1
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See A.R.S. § 16-542(C).

10. Signature rosters are printed on July 20, 2024, the DPOC cure deadline is
on July 25, 2024, and early voting ends on July 30, 2024. See A.R.S. § 16-542(E) (early
voting); Election Procedures Manual at p. 7 (incorporating LULAC Consent Decree
requirements related to DPOC); A.R.S. § 16-166(A) (signature rosters).

11. Non-partisan election challenges must be filed by July 22, 2024 and
decided by August 1, 2024.

12. The Presidential Primary Election occurs on July 30, 2024.

13. The deadline for my Office to transmit a 5% random sample of signatures
related to ballot measures is August 1, 2024. See A.R.S. § 19-121.01.

14. The deadline for counties to complete review of ballot-related signature
samples is August 22, 2024.

15. The deadline to print publicity pamphlets is August 29, 2024.

16. In my experience as an election official, including as the former Maricopa
County Recorder, I believe that entering a stay of this Court’s Judgment, at this stage, will
only create confusion and chaos for voters and election officials alike in the upcoming 2024
election cycle.

17. The Election Procedures Manual reflects and accounts for, among other
things, this Court’s Judgment. The Election Procedures Manual has been approved by
Arizona’s Governor, Arizona’s Attorney General, and myself. My Office understands that
Counties across Arizona have implemented processes and procedures, or are well into the
process of doing so, reliant and complaint with those set forth in the Election Procedurals
Manual. To be sure, at this juncture in Arizona Elections, time is not only of the essence
but it is in short supply. I understand that election officials across Arizona are preparing for
what is expected to be a very active 2024 election cycle. Last minute state-wide policy
changes like those requested in the Motion, no matter how small they may seem to some,
can (and I believe will) drastically impact how affected votes are collected and processed.

Such confusion and chaos on the cusp of an election will undoubtedly cause voters to harbor
2
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doubts about our election procedures, our election officials, and our elections themselves.
That risk alone, in the context of this action, strongly cautions against “creating or altering
election rules close to elections to avoid voter confusion.” Mi Familia Vota v. Hobbs, 492
F. Supp. 3d 980, 985 (D. Ariz. 2020) (citing Purcell, 549 U.S. 1 at 4-5).

18. I declare under penalty of perjury that the foregoing is true and correct.

Executed on May 21, 2024.

By: s Adrian Fontes
Adrian Fontes

58771700.1
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KRISTIN K. MAYES
ATTORNEY GENERAL
(Firm State Bar No. 14000)

Joshua D. Bendor (No. 031908)
Hayleigh S. Crawford (No. 032326)
Joshua M. Whitaker (No. 032724)
Kathryn E. Boughton (No. 036105)
Office of the Arizona Attorney General
2005 North Central Avenue
Phoenix, Arizona 85004-1592

(602) 542-3333
Joshua.Bendor@azag.gov
Hayleigh.Crawford@azag.gov
Joshua.Whitaker@azag.gov
Kathryn.Boughton@azag.gov
ACL@azag.gov

Attorneys for Defendants

Attorney General Kristin K. Mayes,
ADOT Director Jennifer Toth

and State of Arizona

UNITED STATES DISTRICT COURT

DISTRICT OF ARIZONA

Mi Familia Vota, et al.,
Plaintiffs,
V.

Adrian Fontes, in his official ca]pacity as
Arizona Secretary of State, et al.,

Defendants.

AND CONSOLIDATED CASES

No. 2:22-¢v-00509-SRB (Lead)

STATE AND ATTORNEY
GENERAL’S RESPONSE TO
INTERVENOR-DEFENDANTS’
MOTION FOR A PARTIAL STAY
OF THE INJUNCTION PENDING
APPEAL

(Before the Hon. Susan R. Bolton)

No. CV-22-00519-PHX-SRB
No. CV-22-01003-PHX-SRB
No. CV-22-01124-PHX-SRB
No. CV-22-01369-PHX-SRB
No. CV-22-01381-PHX-SRB
No. CV-22-01602-PHX-SRB
No. CV-22-01901-PHX-SRB

Suppl. App. 101



mailto:Joshua.Bendor@azag.gov
mailto:Hayleigh.Crawford@azag.gov
mailto:Joshua.Whitaker@azag.gov
mailto:Kathryn.Boughton@azag.gov
mailto:ACL@azag.gov

O 00 3 O »n B~ W N =

NN NN N N N N N N e e e e e e e e
o <N BN e VY, B - VS B S =R <IN BN e) V) I S O VS L\ e =

Case 2:22-cv-00509-SRB Document 733 Filed 05/24/24 Page 2 of 5

Defendants State of Arizona and Attorney General Kris Mayes (collectively “the
State”) oppose the Intervenor-Defendants’ motion for a partial stay of the Court’s
permanent injunction. The State makes three observations, explained further below:
1. A stay would serve the State’s law-making interests but impair the State’s law-

administering interests.
2. A stay would be contrary to procedures governing how this case was litigated.
3. It is the Attorney General who represents the State in federal court.
These observations do not bear on whether Intervenor-Defendants have shown likelihood
of success on the merits, but instead bear on how a stay would affect the parties and the
public. See Nken v. Holder, 556 U.S. 418, 434 (2009).

ARGUMENT

L. A stay would serve the State’s law-making interests but impair the State’s
law-administering interests.

As the Intervenor-Defendants correctly point out, the State has an interest in
defending and enforcing its duly enacted laws, so staying an injunction that would
otherwise prevent such enforcement would serve this interest. See Doc. 730 at 11-12.

But the State also has an interest in smoothly administering its laws, especially for
elections. See, e.g., Crawford v. Marion Cnty. Election Bd., 553 U.S. 181, 196 (2008)
(plurality opinion) (recognizing state’s “interest in orderly administration” of election
process). As Secretary Fontes explains, a partial stay of the Court’s permanent injunction
at this stage would contravene this interest. See generally Doc. 732.

Secretary Fontes’ concern about stability is especially apt because the parts of the
Court’s injunction that the Intervenor-Defendants seek to stay are rooted in the Court’s
summary judgment ruling, issued back in September 2023. See Doc. 730 at 3-9 (citing
parts of Doc. 534). That ruling was complex, and election officials have carefully
incorporated it in their administration plans. A notable example is the 2023 Elections

Procedures Manual (“EPM”), which was published at the end of 2023 and relied on the

_1-
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Court’s summary judgment ruling. See Doc. 698 (notice of EPM publication); Doc. 699
at 26, 28, 29, 36 (showing EPM footnotes citing summary judgment ruling).

In this situation, the State’s interests are better served by denying a stay and
allowing the normal appellate process to play out. The Intervenor-Defendants will have
an opportunity to persuade the Ninth Circuit, in due time, to reverse the Court’s summary
judgment ruling and the resulting permanent injunction. That process would serve the

State’s law-making interests as well as its law-administering interests.
I1. A stay would be contrary to procedures governing how this case was litigated.

At the parties’ request, the Court fast-tracked this consolidated case. In the eight
months after the initial case management order, the parties and the Court conducted
extensive fact discovery, summary judgment proceedings, expert discovery, and a two-
week bench trial. See, e.g., Doc. 338 (initial case management order); Doc. 479 (order
setting trial). The Court set this blistering pace because “both sides ha[d] the same interest
in having this case resolved before important election dates in 2024.” Transcript of
7/25/23 Hearing, pgs. 91-92; see Doc. 502 (notice of filing of transcript).

Consistent with this pace, the Court clarified before trial that the trial would not
involve claims that might constitute alternative grounds for decisions already made in the
summary judgment ruling. Doc. 600 at 1.

As a result of these procedures, the Court succeeded in resolving the case in early
2024.

The stay requested by the Intervenor-Defendants would partially disrupt this
resolution. Some efforts made by the parties and the Court would be rendered pointless.
Some decisions made by the Court at summary judgment would be withdrawn without
consideration of possible alternative grounds.

In contrast, the normal appellate process would allow the Intervenor-Defendants

to make their case at the Ninth Circuit without disrupting the existing resolution. That

_0.

Suppl. App. 103




O 00 9 N »n kW N =

N N NN N N N N N M e e e e e e e
O N O n B WD = O O 0NN SN BN = O

Case 2:22-cv-00509-SRB Document 733 Filed 05/24/24 Page 4 of 5

process would better respect the parties’ efforts and the Court’s efforts to reach a

resolution in early 2024.
III. Itis the Attorney General who represents the State in federal court.

Part of the Intervenor-Defendants’ motion is troubling for a different reason. The
Legislative Intervenors assert that Arizona law entitles them “to protect and pursue the
State’s sovereign interests in court.” Doc. 730 at 14. This is an overstatement.

Arizona law is clear. Unless otherwise provided by statute, the Attorney General
“shall . . . [r]epresent this state in any action in federal court.” A.R.S. § 41-193(A)(3)
(emphasis added). This arrangement is not new or controversial. As the U.S. Supreme
Court observed decades ago: “Under Arizona law, the State Attorney General represents
the State in federal court.” Arizonans for Off. Eng. v. Arizona, 520 U.S. 43, 51 n.4 (1997)
(citing A.R.S. § 41-193(A)(3)).

This is not to say the Legislative Intervenors cannot defend the challenged state
laws in this case. The Legislative Intervenors sought to intervene near the beginning of
discovery out of concern that the Attorney General would not fully defend parts of state
law; no party opposed permissive intervention; and the Court granted intervention. See
Docs. 348, 354, 355, 363.

In defending state laws in this case, however, the Legislative Intervenors do not
speak for the State as a whole. That responsibility belongs solely to the Attorney General.

Neither source of authority cited by the Legislative Intervenors (at 13) suggests
otherwise. The first source of authority they cite—A.R.S. § 12-1841—permits the Senate
President and House Speaker to intervene as parties or to file briefs in certain proceedings,
but does not authorize them to represent the State as a whole. The second source of
authority they cite—Ariz. Const. art. I, § 3—does not mention the Senate President or
House Speaker, does not mention intervention, and is consistent with Arizona’s

longstanding decision that the Attorney General represents the State in federal court.

-3
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Accordingly, the State’s position on the Intervenor-Defendants’ request for a stay
is contained in this response, not their motion. The State opposes the request.

RESPECTFULLY SUBMITTED this 24th day of May, 2024.

KRISTIN K. MAYES
ATTORNEY GENERAL

By: /s/Joshua M. Whitaker
Joshua D. Bendor (No. 031908)
Hayleigh S. Crawford (No. 032326)
Joshua M. Whitaker (No. 032724)
Kathryn E. Boughton (No. 036105)

Attorneys for Defendants

Attorney General Kristin K. Mayes,
ADOT Director Jennifer Toth

and State of Arizona
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Spencer G. Scharff (Bar No. 028946)
Goddard Law Office PLC

502 W. Roosevelt Street

Phoenix, Arizona 85003

(602) 258-5521
scharff@goddardlawplc.com

Attorney for the Plaintiffs
(additional counsel below)

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

League of United Latin American | No.
Citizens Arizona; Arizona Students’

Association,
COMPLAINT FOR
Plaintift DECLARATORY AND
alntits, INJUNCTIVE RELIEF
V.

Michele Reagan, in her official
capacity as Secretary of State of
Arizona; Adrian Fontes, in his
official capacity as Maricopa County
Recorder,

Defendants.

1. This is an action challenging Arizona’s arbitrary dual voter registration
policies that irrationally disenfranchise thousands of eligible Arizona voters
and further no legitimate state interests. After the Supreme Court held that

the National Voter Registration Act (“NVRA”) did not allow Arizona to reject
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federal registration forms for lack of documentary proof of citizenship
(“DPOC”), the Secretary of State implemented a dual registration system in
order to enforce its DPOC requirement for state election voter registration.
The design of this system, however, is so fundamentally flawed that it
disenfranchises tens of thousands of Arizonans without furthering the state
policies, however tenuous, behind the original DPOC requirement.

2. Arizona’s current registration policies arbitrarily disenfranchise
eligible voters depending on whether they happen to complete the Arizona
Voter Registration Form (“State Form”) (attached as Exhibit 1) or the
National Mail Voter Registration Form (“Federal Form”) (attached as Exhibit
2) even though Arizona holds out its state form as an omnibus option for
registering for all elections.

3. If the voter completes the Federal Form without DPOC, the voter is
registered to vote in federal elections but not state elections and advised to
submit DPOC to vote in state elections. However, if the voter completes the
State Form without DPOC, the voter is not registered for state or federal
elections and, in violation of prior court order, is not advised of the Federal
Form option.

4. The Secretary’s policies also impose unjustified burdens on access to

the right to vote by rejecting voter registration forms for lack of DPOC even
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when the Secretary of State’s office already has the type of evidence
necessary to satisfy the statutory DPOC requirement readily available to it.
5. The impact of these unjustified policies on eligible Arizona voters is
undeniable. Upon information and belief, at least 26,000 voters in Maricopa
County alone have been disenfranchised by these policies. Moreover, based on
a sample of over 2,000 rejected State Form registrations for lack of DPOC
across eight counties, less than fifteen percent of the rejected voters
successfully re-registered after receiving notice of the rejection of their
registrations. Therefore, many eligible voters across Arizona have been
disenfranchised by these unnecessary bureaucratic policies.
6. These policies violate prior federal court orders, have disenfranchised
tens of thousands of Arizonans, and cannot survive constitutional scrutiny.
JURISDICTION AND VENUE
7. This Court has jurisdiction over this action pursuant to 28 U.S.C.
§§ 1331 and 1343.
8. This Court has personal jurisdiction over the Defendant Secretary of
State Reagan, an elected official for the State of Arizona and resident of the
State of Arizona.
9. This Court has personal jurisdiction over the Defendant Maricopa
County Recorder Fontes, an elected official for Maricopa County and resident

of Maricopa County.
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10.

11.

Venue is proper in this Court pursuant to 28 U.S.C. § 1391(b).

This Court has authority to issue declaratory and injunctive relief

pursuant to 28 U.S.C. §§ 2201 and 2202.

12.
require voters to present documentary proof of citizenship—in addition to the
already-existing attestation of U.S. citizenship requirement on federal and

state registration forms—to register to vote. Ariz. Rev. Stat. §§ 16-166(F), 16-

FACTS

Proposition 200

In 2004, Arizona passed a state initiative, Proposition 200, that would

152(A)(23).

13.

Under the law, sufficient DPOC includes:

The number of the applicant’s driver license or nonoperating
1dentification license issued after October 1, 1996 by the
department of transportation or the equivalent governmental
agency of another state within the United States if the agency
indicates on the applicant's driver license or nonoperating
1dentification license that the person has provided satisfactory
proof of United States citizenship.

A legible photocopy of the applicant’s birth certificate that
verifies citizenship to the satisfaction of the county recorder.

A legible photocopy of pertinent pages of the applicant’s
United States passport identifying the applicant and the
applicant’s passport number or presentation to the county
recorder of the applicant's United States passport.

A presentation to the county recorder of the applicant’s United
States naturalization documents or the number of the
certificate of naturalization. If only the number of the

4
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certificate of naturalization is provided, the applicant shall not
be included in the registration rolls until the number of the
certificate of naturalization is verified with the United States
immigration and naturalization service by the county
recorder.

* Other documents or methods of proof that are established
pursuant to the immigration reform and control act of 1986.

* The applicant’s bureau of Indian affairs card number, tribal
treaty card number or tribal enrollment number.

Ariz. Rev. Stat. § 16-166(F).

14. Proposition 200’s DPOC requirements are not the only proof of
citizenship required for applying to register to vote. Both the Federal Form
and the State Form require attestations, under penalty of perjury, of an

individual’s citizenship of the United States and residency in Arizona.!

I This case challenges the Secretary of State’s dual registration policies, which cannot be
justified even assuming a legitimate state interest in requiring DPOC of voters before they
can register for state elections. However, Plaintiffs do not concede that Arizona has any
such legitimate interest in requiring DPOC. There is no evidence of significant noncitizen
voting anywhere in the country. In Kobach v. United States Election Commission, Arizona
sought to force the Election Assistance Commission to include its DPOC requirement on the
state-specific instructions for the Federal Form by arguing that it was necessary for it to
determine the eligibility of voters. 772 F.3d 1183 (10th Cir. 2014). Applying traditional APA
review standards, the Tenth Circuit held that the record established that Arizona “failed to
advance proof that registration fraud in the use of the Federal Form prevented Arizona and
Kansas from enforcing their voter qualifications.” Id. at 1188. Since then, further litigation
in Kansas has led to additional court findings that DPOC requirements do not address any
meaningful problem of noncitizen voting and result in large-scale disenfranchisement of
eligible voters. Fish v. Kobach, 840 F.3d 710, 749, 755 (10th Cir. 2016) (“Here,
Secretary Kobach offers us nothing more than the meager evidence of noncitizens
registering to vote that he proffered in connection with his statutory arguments supra—
evidence that we deemed insufficient to show that substantial numbers of noncitizens had
registered to vote.”); (“On the other side of the equation is the near certainty that without
the preliminary injunction over 18,000 U.S. citizens in Kansas will be disenfranchised for
purposes of the 2016 federal elections—elections less than one month away.”).
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15. Initially, Arizona applied this additional step for voter registration to
both state and federal elections.

16. However, Arizona residents and non-profit organizations (including
Plaintiff League of United Latin American Citizens Arizona) filed suit
alleging, among other things, that Proposition 200 violated the National
Voter Registration Act (“NVRA”) by requiring additional information beyond
that required on the Federal Form. The NVRA requires that all states “accept
and use” the Federal Form for voter registration for federal offices. 52 U.S.C.
§ 20505(a)(1). The purpose of this provision and the NVRA overall was to
“establish procedures that will increase the number of eligible citizens who
register to vote in elections for Federal office.” 52 U.S.C. § 20501(b)(1).

17. In 2013, the Supreme Court held that the NVRA’s requirement that all
states “accept and use” the uniform Federal Form for registration in federal
elections, 52 U.S.C. § 20505(a)(1), preempted the law, at least insofar as it
applied to Federal Form registrants. See Arizona v. Inter Tribal Council of
Arizona (“Inter Tribal”), 133 S. Ct. 2247 (2013).

18. Therefore, Arizona 1s no longer permitted to restrict access to voting in
federal elections based on provision of DPOC.

19. After Inter Tribal, the Arizona Attorney General issued an opinion, at
the request of Arizona Secretary of State Ken Bennett, finding that Arizona

law allows for a dual registration system for state and federal elections and
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determining that voters who do not attach DPOC should not be registered for
state elections pursuant to state law. Ariz. Op. Atty. Gen. No. 113-011 (2013).
20. In dJune 2014, the Secretary of State published a new Election
Procedures Manual to implement the bifurcated voter registration system
proposed by the 2013 Attorney General Opinion. See State of Arizona
Elections Procedures Manual (2014) (attached as Exhibit 3).

21. Unfortunately, the Secretary of State’s procedures do not solely
implement the Attorney General’s command that “[flor state and local
matters, registration is contingent on each applicant’s providing evidence of
citizenship.” Ariz. Op. Atty. Gen. No. 113-011 (2013). The Secretary of State’s
procedures unnecessarily create a system that distinguishes and
disenfranchises individuals in federal elections based solely on which
registration form they use, not their eligibility to vote or what information
they provide, and disenfranchises voters in state elections even when the
required DPOC for those voters is readily available to the Secretary of State.

Arbitrary Failure to Register Voters for Federal Elections

22.  The State Form and Federal Form collect the exact same information
about voter registrants. If a voter uses a Federal Form and does not attach
DPOC, she is registered for federal elections only and notified to submit
DPOC in order to vote in state elections. But if that voter registrant happens

to use a State Form—which Arizona election officials hold out as a universal
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form for state and federal elections—she is not registered for any elections,
federal or state. The State Form does not inform the voters of this critical
distinction, nor do nearly all county recorders’ offices, in clear violation of the
District Court judgment in Inter Tribal, see infra at 9 28-36. There is no
basis for this arbitrary treatment of voters.

23. Arizona disseminates its State Form as an omnibus option for
registering for state and federal elections, pursuant to the NVRA, 52 U.S.C.
§ 20505(a)(2).

24. The 2014 Election Procedures Manual instructs registrars that “a
federal form may not be rejected because the applicant has not provided
evidence of citizenship.” Ex. 3 at 22. If the registrar is unable to verify
citizenship through relevant MVD records, see infra, the registrant is still
registered for federal elections.

25.  Yet, the same manual instructs registrars to disregard State Form
applications completely if they do not contain DPOC: “If the form is not
accompanied by proper proof of citizenship, the voter registration form is not
valid and either will not be entered into the system or if it was entered into
the system, the record shall be canceled. If the registrant subsequently
provides proof of citizenship, it must be accompanied by a new voter

registration form and a new registration date.” Id. at 17.
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26. Apart from the DPOC requirement, there is no meaningful difference
between the information provided on the State Form and the Federal Form
with respect to proving eligibility to vote. Both forms include an attestation of
citizenship, under penalty of perjury, and all the other necessary information
to register to vote for federal elections.

27. Thus, in the absence of DPOC, the rejection of one citizen’s registration
and the acceptance of another’s registration to vote in federal elections hinge
entirely on what form the citizen submits, not whether they attach DPOC.

28. Defendants further exacerbate the harms of this arbitrary system by
failing to educate voters about this critical distinction in violation of the
District Court’s order in Inter Tribal.

29. The District Court’s order in Inter Tribal required Defendants,
including the Secretary of State and all Recorders and Election Directors of
Arizona’s counties, to “ensure that all written materials regarding the
process for registering to vote, that Defendants distribute or make available
to the public (including websites), include a statement that individuals may
apply to register to vote in elections for Federal office using the Federal
Form, and that, in using the Federal Form, applicants are not required to
provide the documentary proof of citizenship information . . . in order to
register to vote.” Gonzalez v. Arizona, No. CV-06-1268, 2013 WL 7767705, at

*1 (D. Ariz. Sept. 11, 2013) (emphasis added).
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30. But this notification is absent from nearly all written materials

distributed by election officials regarding voter registration.

31. First and foremost, the State Form lacks any notification of the Federal
Form option, which does not require DPOC. See Ex. 1. To the contrary, the
State Form instructs voters that DPOC is an unqualified requirement for
voter registration. Id.

32. Therefore, when the State Form 1is distributed to voters at local
agencies, registration drives, libraries, and other locations, voters are not
aware of the Federal Form option.

33. Second, this notification is also absent from the instructions on voter
registration given by election officials on most county recorders’ websites in all
but two counties, Apache County, which has a population under 100,000, and
Yavapai County, which has a population under 225,000. See Exhibit 4
(collecting the information provided on each county recorders’ website).2

34. Indeed, most recorders’ websites have instructions regarding the DPOC
requirement that inform voters that they “must also include proof of

citizenship or the form will not be processed” while failing to explain that this

2 The Pima County Recorder website includes information about the Federal Form in its
Voter FAQs section under the following question: “Is there more than one form to register
to vote in Arizona and are there differences between the forms?” However, on its voter
registration page, it does not include any information about the Federal Form option and
instead links to a document titled “New Voter Registration Requirements” that states that
voter registration “must also include proof of citizenship” and does not include any
information about the Federal Form option. Ex. 4 at 23-25.
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1s not the case with respect to Federal Forms for federal elections. See, e.g.,
Pima County Recorder, Notice: New Voter Registration Requirements,
https://[www.recorder.pima.gov/docs/prop200.pdf; Ex. 4.

35.  Finally, notification of the Federal Form option is notably absent from
the Secretary of State’s proposed mail notification to voters that submit a
State Form without DPOC. Ex. 3 at 316, 322. These potential voters, who
were not able to attach DPOC when turning in the State Form, are the most
relevant audience for this notification. But the Secretary’s proposed mail
notification to these potential voters does not instruct officials to advise
registrants of the Federal Form option. Instead, the sample letter states that
the “law now requires that all NEW voter registration forms must be
accompanied by satisfactory evidence of United States Citizenship” and
“[y]Jour name will not be added to the voter registration file until we have
received the new enclosed voter registration form with the required
information.” Id. at 322 (emphasis added).

36. As a result, county recorders’ offices send notices to voters who submit
State Forms without DPOC that do not explain the option of using the

Federal Form to register for federal elections and instead suggest that
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providing DPOC 1is the only option to register to vote in any elections. See

Exhibit 5 (form letters from eleven county recorders).?

37. The option to register to vote in federal elections without DPOC is
particularly important for those voters who lack the wunderlying
documentation, easy access to copying services, and/or transportation to a
registration office to deliver DPOC.

38. It is also crucial for those voters who are only able to register prior to
the deadline at a local registration drive, local library, or agency and do not
have their birth certificate or other DPOC on their person at the time.

39. Upon information and belief, this system has barred at least 26,000

otherwise eligible voters who used the State Form from participating in

federal elections in Maricopa County alone and thousands more in other
counties.
Failure to Register Voters When MVD Records Confirm Citizenship

40. The Secretary of State’s policies also instruct election officials to reject

the registrations of voters even when satisfactory DPOC for those voters is

3 Defendant Secretary of State’s website includes one notification on its website of the
Federal Form option: “Individuals may apply to register to vote in elections for Federal
office using the Federal Voter Registration Form (link is external). In using the Federal
Form, applicants are not required to provide proof of citizenship in order to register to vote
in elections for Federal office.” Arizona Secretary of State, Register to Vote or Update Your
Current Voter Information, https://www.azsos.gov/elections/voting-election/register-vote-or-
update-your-current-voter-information (last visited Nov. 2, 2017).
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readily available to the Secretary of State through the ordinary voter
registration process.

41. As part of the ordinary voter registration process, the Secretary of
State’s office coordinates with the MVD to check every new voter registration,
from both State and Federal Form registrants, against the MVD database.
Where a driver’s license or identification license number is not provided on
the registration form, “[t]he Secretary of State will match available data with
the Arizona Motor Vehicle Division. If there is a match, data from MVD will
be added to the record.” Ex. 3 at 17.

42. Pursuant to Ariz. Rev. Stat. § 16-166(F), valid DPOC includes a
“number of the applicant’s driver license or nonoperating identification
license issued after October 1, 1996 by the department of transportation or
the equivalent governmental agency of another state within the United
States if the agency indicates on the applicant’s driver license or
nonoperating identification license that the person has provided satisfactory
proof of United States citizenship.”

43. Thus, in the case of Federal Forms, the Secretary of State has a
commonsense policy. Even if the voter does not affirmatively provide a
driver’s license number, if there is a match with MVD that provides a driver’s
license number and that driver’s license meets the statutory requirements

above, election officials are instructed that “this constitutes proof of
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citizenship . . . even if the registrant provided no other form of proof of
citizenship.” Ex. 3 at 25.

44. Yet, for State Form registrants that do not provide a driver’s license
number or another form of proof of citizenship, election officials are
instructed to reject outright the registration before the Secretary of State has
the opportunity to conduct the MVD matching it would ordinarily perform
and that could easily provide proof of citizenship. Id. at 17. (“If the form is not
accompanied by proper proof of citizenship [including a Arizona driver’s
license number], the voter registration is not valid and either will not be
entered into the system or if it was entered into the system, the record shall
be cancelled.”).

45. Regardless of Arizona’s interest in obtaining DPOC from its voters
prior to state election registration, see supra note 1, Arizona does not have
any legitimate interest in rejecting the registration forms of eligible Arizona
voters for lack of “proof of citizenship” when the statutorily required proof is
readily available to it.

46. Upon information and belief, Defendant Maricopa County Recorder’s
office has begun to match voters’ registration data with MVD data to
determine if adequate proof of citizenship is readily available before rejecting
a voter’s registration for lack of DPOC regardless of whether the voter used

the State Form or Federal Form.
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47. Upon information and belief, Defendant Fontes is also retroactively
using this process for the approximately 26,000 previously disenfranchised
voters who submitted State Forms to the Maricopa County Recorder’s office
yet were never registered to vote.

48. Upon information and belief, Defendant Fontes has determined that at
least 8,000 of those disenfranchised voters have a match in the Arizona
driver’s license database and, therefore, many of those individuals’
citizenship can be readily verified.

49. Upon information and belief, following Defendant Reagan’s manual,
other county recorders do not match MVD data for State Form registrants
before rejecting them for failure to provide proof of citizenship although they
match MVD data for Federal Form registrants and register those voters for
all elections where the MVD match provides proof of citizenship.

50. There is no rational basis for this distinction.

51. There is no legitimate justification for disenfranchisement of voters
where the statutory proof of citizenship is readily available to election
officials.

52. Arizona’s DPOC statute and the Secretary of State’s DPOC policies
impose additional unnecessary burdens on voters unrelated to the state’s

asserted interest in obtaining DPOC from voters for registration.

15

Suppl. App. 120



Case 2:17-cv-04102-DGC Document 1 Filed 11/07/17 Page 16 of 29

53. For instance, Arizona requires eligible voters to re-submit documentary
proof of citizenship if a voter moves to another county within Arizona. See
Ariz. Rev. Stat. § 16-166(G)-(H). Thus, once again, even where Defendants
have voters’ proof of citizenship available to them in another county
recorder’s office, election officials reject eligible voters’ registrations on the
basis of lack of proof of citizenship.

54. Defendant Secretary of State’s policies also require voters who failed to
include DPOC with their initial voter registration form to re-submit their
voter registration forms rather than merely providing the missing
information, even if the submitted forms were facially valid. See Ex. 4 (county
recorder notices requiring voters to resubmit their voter registration forms).
This policy imposes an unnecessary and unjustifiable burden on voters,
particularly those with limited literacy who rely on assistance to complete
forms.*

55. The Secretary of State’s policies also bar voters from updating their
voter registration records with valid proof of citizenship after the voter

registration deadline even though the Election Manual allows voters to

4 According to the 2003 National Assessment of Adult Literacy, twelve percent of adults in
the United States have below basic document literacy (defined as “the knowledge and skills
needed to perform document tasks”). Nat’l Ctr. For Educ. Statistics, Assessment of Adult
Literacy, A First Look at the Literacy of America’s Adults in the 21st Century (2006),
https://nces.ed.gov/NAAL/PDF/2006470.PDF. An example of document literacy is the ability
to fill out a certified mail receipt based on given information. Id. at 26.
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update other “missing key information” in their voter registration
applications up to the day before an election. Ex. 3 at 13, 35.

56. Finally, the Secretary of State has issued a draft chapter on
registration of the 2017-2018 Election Procedures Manual (attached as
Exhibit 6). Rather than developing policies that ensure that all voter
registrants are registered so long as statutory DPOC is obtainable, the
Secretary of State’s new proposed manual affirmatively requires election
officials to reject State Form registrants for failure to provide DPOC before
the MVD matching process, which could easily provide the necessary
statutory proof. See Ex. 6 at 42 (“A State Form without accompanying
satisfactory proof of citizenship must be rejected. A County Recorder may not
acquire proof of citizenship on the registrant’s behalf.”). Moreover, it proposes
ceasing to use MVD matching to verify citizenship for Federal Form
registrants. Id. at 46 (“If a registrant failed to provide an AZ DL/ID # on the
Federal Form but the AZ DL/ID # is later ‘acquired’ from the MVD proxy
table, this does not constitute satisfactory proof of citizenship that allows that
registrant to become a ‘full ballot voter.”).

57. If this new draft chapter goes into effect, it will further compound the
constitutional harms of the current policies by increasing the number of
eligible voters disenfranchised despite Arizona’s access to adequate DPOC for

those voters.
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58. The impact of these policies on eligible Arizona voters is undeniable.
Upon information and belief, at least 26,000 voters in Maricopa County alone
have been disenfranchised by these policies. Moreover, based on a sample of
over 2,000 rejected State Form registrations for lack of DPOC across eight
counties, less than fifteen percent of the rejected voters successfully re-
registered after receiving notice of the rejection of their registrations.
Therefore, many eligible voters across Arizona have been disenfranchised by
these unnecessary bureaucratic policies.
PARTIES
Plaintiffs
League of United Latin American Citizens Arizona

59. Plaintiff League of United Latin American Citizens Arizona (LULAC-
Arizona) is the Arizona-based branch of the oldest and largest national
Latino civil rights organization. LULAC 1is a non-profit membership
organization with a presence in most of the fifty states. Founded in 1929, it
works to advance the economic condition, educational attainment, political
influence, health and civil rights, including voting rights, of the Hispanic
population of the United States.

60. LULAC-Arizona members live in all sectors of the State. LULAC has
local councils throughout Arizona including in Phoenix, San Luis, Tucson,

Tempe, Yuma and other smaller communities.
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61. LULAC-Arizona’s members are affected by the undue burdens
Arizona’s voter registration policies place on eligible Arizona citizens. Over
400,000 eligible Latino citizens in Arizona, or nearly half of eligible Latinos
in Arizona, are not currently registered to vote.

62. Voter registration activity is key to LULAC’s mission of increasing civic
participation of its members. LULAC-Arizona has committed and continues
to commit time, personnel, and resources to voter registration drives in
Arizona.

63. Voter registration is an ongoing yearly project, organized by LULAC
and LULAC-Arizona together with other organizations and LULAC-Arizona
members throughout the State. LULAC-Arizona members participate in
registration drives in various forums including schools, college and
universities, malls, fairs and organized block walking activities registering
citizens to vote.

64. Due to Arizona’s unconstitutional and differential treatment of voter
registrations depending on the form used, LULAC has had to divert and
continues to divert its resources, including staff and volunteer time, to
helping voters navigate the dual voter registration system.

65. Defendants’ disparate treatment of State and Federal Forms means
that voter registration drive organizers must either use the State Form and

forego registering voters without DPOC available to them, use the Federal
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Form and require volunteers to inform every potential voter of the DPOC
requirement orally, or engage in an individualized assessment of which form
to give to a voter based on their DPOC access. All of these options impose
severe limitations on the success of LULAC-Arizona’s voter registration
activity.
66. Since LULAC-Arizona conducts voter registration drives on-site in
communities with the goal of completing voter registrations on-site, potential
voters who do not have Arizona drivers’ licenses and/or do not have DPOC
with them cannot fully participate.
67. As a result of Defendants’ ongoing unconstitutional policies, LULAC-
Arizona’s voter registration drivers are less successful; LULAC-Arizona must
dedicate more resources in order to register the same number of members;
and fewer LULAC-Arizona members are able to successfully register to vote.
Arizona Students’ Association
68. Plaintiff Arizona Students’ Association (“ASA”) is a student-led, non-
partisan membership organization created to represent the collective interest
of the over 140,000 university students and over 400,000 community college
students in Arizona. ASA advocates at the local, state, and national levels for
the interests of students. As a part of its mission, ASA encourages students

throughout Arizona to register to vote through voter registration activity.
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ASA has committed and continues to commit time and personnel to voter
registration drives in Arizona.

69. ASA’s members, students throughout Arizona, are particularly affected
by the undue burdens Arizona’s voter registration policies place on eligible
Arizona citizens. Many students are young adults who are just becoming
eligible to vote and therefore must register for the first time. Students in
Arizona living on campuses often do not have easy access to their birth
certificates or other underlying documentation. Many students eligible to
vote in Arizona have out-of-state driver’s license that do not meet the
statutory DPOC requirements. Many other students cannot afford to pay for
state IDs or driver’s licenses. Finally, students in Arizona tend to relocate
often and are required to re-submit DPOC anytime they move from one
county to another.

70. ASA has regularly conducted and will continue to conduct voter
registration drives in Arizona. These voter registration drives focus on
registering students, many of whom are first time voters and unfamiliar with
the voter registration system. ASA conducts its voter registration drives on
school sites throughout Arizona.

71. Due to the State’s unconstitutional and differential treatment of voter

registrations depending on the form used, ASA has had to divert and
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continues to divert its resources, including staff and volunteer time, to
helping eligible voters navigate the dual voter registration system.
72. Defendants’ disparate treatment of State and Federal Forms means
that voter registration drive organizers must either use the State Form and
forego registering voters without DPOC available to them, use the Federal
Form and require volunteers to inform every potential voter of the DPOC
requirement orally, or engage in an individualized assessment of which form
to give to a voter based on their DPOC access. All of these options impose
severe limitations on the success of ASA’s voter registration activity.
73. Since ASA conducts voter registration drives on-site at schools with the
goal of completing voter registrations on-site, potential ASA members and
voters who do not have Arizona drivers’ licenses and/or do not have DPOC
with them cannot fully participate.
74. As a result of Defendants’ ongoing unconstitutional policies, ASA’s
voter registration drivers are less successful; ASA must dedicate more
resources in order to register the same number of members; and fewer ASA
members are able to successfully register to vote.

Defendants
75. Defendant Michele Reagan is the Arizona Secretary of State, a
statewide elected public officer, and is named in her official capacity. The

Secretary of State serves as the Chief Election Officer for Arizona. Ariz. Rev.
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Stat. § 16-142. The Secretary of State is the public officer responsible for
supervising voter registration throughout the state and providing binding
regulations and guidelines for voter registration. Id; see also Arizona
Democratic Party v. Reagan, No. CV-16-03618, 2016 WL 6523427 at *6 (D.
Ariz. Nov. 3, 2016) (“The Secretary has the authority to promulgate rules and
procedures for elections, such as voter registration, which encompasses
determining voter registration deadlines. . . . Any person who does not abide
by the Secretary’s rules is subject to criminal penalties.”).
76. Defendant Adrian Fontes i1s the Maricopa County Recorder, a
countywide elected officer, and is named in his official capacity. Ariz. Const.
Art. XII § 3. The Maricopa County Recorder is responsible for conducting
voter registration in Maricopa County.
CLAIMS
Count 1: Undue Burden on the Right to Vote and Equal Protection,
14th Amendment
(42 U.S.C. § 1983)
77. Plaintiffs reallege the facts set forth in paragraphs 1-76 above.
78.  “There is no right more basic in our democracy than the right to
participate in electing our political leaders.” McCutcheon v. FEC, 134 S. Ct.
1434, 1440—-41 (2014). The Supreme Court has recognized that “voting is of

the most fundamental significance under our constitutional structure” and

the right to an effective vote is protected by the Equal Protection Clause of
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the Fourteenth Amendment. See Burdick v. Takushi, 504 U.S. 428, 433-44
(1992). Indeed, the right to vote is the “fundamental political right . .
preservative of all rights.” Reynolds v. Sims, 377 U.S. 533, 562 (1964)
(quoting Yick Wo v. Hopkins, 118 U.S. 356, 370 (1886)).

79. When analyzing the constitutionality of a restriction on voting, the
Court “must weigh ‘the character and magnitude of the asserted injury to the
rights protected by the First and Fourteenth Amendments that the plaintiff
seeks to vindicate’ against ‘the precise interests put forward by the State as
justifications for the burden imposed by its rule,” taking into consideration
‘the extent to which those interests make it necessary to burden the
plaintiff’'s rights.” Burdick, 504 U.S. at 434 (quoting Anderson v. Celebrezze,
460 U.S. 780, 789 (1983)).

80. Defendants Secretary of State’s current procedures for Arizona’s dual
registration system arbitrarily distinguish between Federal Form and State
Form applicants and unjustifiably result in the disenfranchisement of eligible
Arizona voters in both state and federal elections.

81. Upon information and belief, by failing to register State Form
applicants without DPOC for federal elections—while registering Federal
Form applicants that provide the exact same information for federal
elections—Defendants deprive tens of thousands of eligible voters of the right

to vote in federal elections. Defendants exacerbate these harms by failing to
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advise registrants of the Federal Form option. This policy does not serve
Arizona’s asserted interest in obtaining DPOC from voters prior to their
registration in state elections.

82. Upon information and belief, by instructing officials not to match State
Form applicants’ data against MVD data to verify citizenship—even though
Defendant Reagan instructs officials to conduct MVD matching as a matter of
course during the registration process for all registrants and considers that
data sufficient proof for similarly situated Federal Form applicants—
Defendant Reagan deprives thousands of eligible voters the right to vote in
both state and federal elections. This policy does not serve Arizona’s asserted
interest in obtaining DPOC from voters prior to their registration in state
elections because DPOC for the affected voters is readily available to
Defendants.

83. By requiring voters to re-submit new proof of citizenship when they
move to a new county, Defendants impose unnecessary and unjustifiable
burdens on the right to vote of eligible Arizonans. This requirement does not
serve Arizona’s asserted interest in obtaining DPOC from voters prior to their
registration in state elections because DPOC for the affected voters is readily
available to Defendants.

84. With the exception of the requirement that voters re-submit proof of

citizenship when they move from one county to another, these policies are not
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required by state or federal law and are merely the result of the Secretary of
State’s policies.

85. These policies cannot survive even rational basis review and certainly
cannot survive the more exacting review given to voting restrictions.

Count 2: Undue Burden on the Right to Vote, 1st Amendment
(42 U.S.C. § 1983)

86. Plaintiffs reallege the facts set forth in paragraphs 1-85 above.
87. Voting and participating in the election process is a form of speech and
expression. It is the ultimate form of political speech and association and is
entitled to First Amendment protection.
88. As unjustified restrictions on access to the right to vote, Defendants’
dual voter registration policies violate the First Amendment.
PRAYER FOR RELIEF

89. WHEREFORE, Plaintiffs respectfully pray that this Court:

(1) Enter judgment in favor of Plaintiffs and against Defendants on
the claims for relief as alleged in this Complaint;

(2) Enter a declaratory judgment pursuant to 28 U.S.C. §§ 2201 and
2202 declaring that the above-described policies of the Defendant Secretary of
State Reagan violate the Equal Protection Clause of the Fourteenth

Amendment and the First Amendment;
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(3)  Grant Plaintiffs preliminary and/or permanent injunctive relief
by ordering that Defendants:

a. Register State Form applicants to vote in federal elections if
their forms are otherwise valid regardless of whether they
attach DPOC;

b. Match State Form registrants’ data with MVD records to
verify citizenship before rejecting State Form registrants for
state and local elections;

c. Refrain from requiring State Form registrants to re-submit
DPOC when they move from one county to another and re-
register;

d. Notify potential voters of the option to register to vote in
federal elections without DPOC in all written materials
regarding the process for registering to vote that Defendants
distribute or make available to the public (including websites).

(4) Retain jurisdiction over the Defendants for such period of time as
may be appropriate to ensure the Defendants’ compliance with relief ordered
by this Court;

(5)  Award Plaintiffs reasonable attorneys’ fees and costs pursuant to

42 U.S.C. § 1988; and
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(6) Grant Plaintiffs such other and further relief as may be just and
equitable.
November 7, 2017

By: /s/ Spencer G. Scharff

Spencer G. Scharff (AZ Bar No. 028946)
Goddard Law Office PLC

502 W. Roosevelt Street

Phoenix, Arizona 85003

Tel: (602) 258-5521

Email: scharff@goddardlawplc.com

Paul M. Smith (DC Bar No. 358870)*

J. Gerald Hebert (VA Bar No. 38432)*
Adav Noti (DC Bar No. 490714)*

Danielle Lang (CA Bar No. 304450)* §
Mark Gaber (DC Bar No. 988077)*
Campaign Legal Center

1411 K Street NW Suite 1400
Washington, DC 20005

Tel: (202) 736-2200

Email: dlang@campaignlegalcenter.org
tAdmitted in New York and California only;
practice limited to U.S. courts and federal
agencies

Jon M. Greenbaum (DC Bar No. 489887)*
Ezra D. Rosenberg (DC Bar No. 360927)*
Arusha Gordon (DC Bar No. 1035129)*
Lawyers’ Committee for Civil Rights
Under Law

1401 New York Avenue NW Suite 400
Washington, DC 20005

Tel: (202) 662-8345

Email: erosenberg@lawyerscommittee.org
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Andrew W. Schwartz (CA Bar No. 87699)*
Winter King (CA Bar No. 237958)*
Stephanie L. Safdi (CA Bar No. 310517)*
Shute, Mihaly & Weinberger LLP

396 Hayes Street

San Francisco, CA 94102

Tel: (415) 552-7272

Email: schwartz@smwlaw.com

Luis Roberto Vera, Jr. (TX Bar No. 20546740)*
Law Office of Luis Roberto Vera Jr.
LULAC National General Counsel

111 Soledad, Ste 1325

San Antonio, TX 78205

Tel: 210-225-3300

Email: Irvlaw@sbcglobal.net

Manuel G. Excobar, Jr. (TX Bar No. 06665800)*
LULAC National Legal Advisor

201 W. Poplar St.

San Antonio, TX 78212

Tel: 210-225-1400

Email: Escobarml@aol.com

*Pro hac vice application forthcoming
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

League of United Latin American Citizens
of Arizona; Arizona Students’ Association, | No. CV17-4102-PHX DGC

Plaintiffs,
CONSENT DECREE
V.

Michele Reagan, in her official capacity as
Secretary of State of Arizona; Adrian
Fontes, in his official capacity as Maricopa PLAINTIFF'S
County Recorder, EXHIBIT

24

Defendants.

Before the Court is the Joint Motion Requesting Entry of Consent Decree, filed by
Plaintiff League of United Latin American Citizens of Arizona (“LULAC-Arizona”),
Plaintiff Arizona Students’ Association (“ASA”), Defendant Michele Reagan, in her
official capacity as Secretary of State of Arizona (the “Secretary”), and Defendant
Adrian Fontes, in his official capacity as Maricopa County Recorder (‘“Recorder
Fontes”). Doc. 36. All Plaintiffs and Defendants shall hereafter be referred to as the
“Parties.”

On November 7, 2017, LULAC-Arizona and ASA initiated this action against the
Secretary and Recorder Fontes. The complaint alleged that Arizona’s dual voter
registration policies violate the First and Fourteenth Amendments to the United States
Constitution. Specifically, LULAC-Arizona and ASA alleged that Arizona treats voter
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registration applicants differently depending on whether they use Arizona’s state
registration form (the “State Form™) or the national registration form (the “Federal
Form”). At the time the lawsuit was filed, fourteen of Arizona’s County Recorders
rejected State Form applications submitted without valid documentary proof of
citizenship (“DPOC”). Federal law required the County Recorders to accept Federal
Form applications, even when they are submitted without DPOC. The Motor Vehicles
Department (“MVD”) Proxy Table was then electronically checked through an
automated process to determine whether the Federal Form applicants had a valid driver’s
license, which indicates that DPOC is supposed to be on file with the MVD. Those with
DPOC on file are eligible to vote in both state and federal elections (“Full Ballot Voter™).
Those who did not have DPOC on file with the MVD were only able to vote in federal
elections (“Fed Only Voter”).

As a result, whether one who does not present valid DPOC is registered to vote in
federal elections is entirely dependent on which form the applicant uses to register.
Those using the Federal Form but not providing DPOC, are registered to vote in federal
elections; and, depending on the results of the Secretary’s automated review of the MVD
database, may be registered to vote in state elections as well. But those using the State
Form, and not providing valid DPOC, are not registered to vote in any elections because
the application is rejected in its entirety. LULAC-Arizona and ASA alleged that this dual
voter registration process violated the First and Fourteenth Amendments.

The Secretary denies that Arizona’s voter registration policies violate the First
and Fourteenth Amendments or are otherwise illegal under state or federal law. The
Secretary asserts that Federal and State Form applicants are not similarly situated for
equal protection purposes. The Secretary asserts that Arizona is constitutionally
permitted to require those applying to register to vote using the State Form to personally
provide DPOC at the time that they submit their State Form. The Secretary further
asserts that there is no constitutional or statutory requirement that Arizona election
officials register applicants for federal elections when they have chosen to use the State

Form to register to vote rather than the Federal Form.
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Nevertheless, the Secretary and Recorder Fontes desire to make it as easy
possible for Arizona’s citizens to register to vote, while remaining consistent with
Arizona and federal law and also providing necessary safeguards to deter those who
would commit voter registration fraud. Having reviewed the applicable law, the
Secretary and Recorder Fontes have concluded that current technology allows the
Secretary, Recorder Fontes, and the other Arizona County Recorders to treat State Form
applications exactly as they treat Federal Form applications, and that because of current
technology such treatment is consistent with the provisions of Arizona law, including the
requirements of Proposition 200, codified at A.R.S. §§ 16-166(F) and 16-152(A)(23).
The Secretary and Recorder Fontes agree that treating Federal Form and State Form
applications the same will make it easier for Arizona’s citizens to register to vote, while
also providing important safeguards to prevent unlawful voter registration. Accordingly,
on February 8, 2018, the Secretary and Recorder Fontes through their counsel notified
counsel for LULAC-Arizona and ASA of their desire to enter into an agreement that will
resolve the underlying litigation and also benefit Arizona’s citizens.

The Parties have negotiated in good faith and agree to the entry of this Consent
Decree as an appropriate resolution. Accordingly, the Parties stipulate and agree as
follows:

PRELIMINARY RECITALS
1. LULAC-Arizona is the Arizona-based branch of the oldest and largest

national Latino civil rights organization. LULAC is a non-profit membership
organization with a presence in most of the fifty states. Founded in 1929, it works to
advance the economic condition, educational attainment, political influence, health and
civil rights, including voting rights, of the Hispanic population of the United States.

2. ASA is a student-led, non-partisan membership organization created to
represent the collective interest of the over 140,000 university students and over 400,000
community college students in Arizona. ASA advocates at the local, state, and national
levels for the interests of students. As a part of its mission, ASA encourages students

throughout Arizona to register to vote through voter registration activity.
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3. Michele Reagan is the Arizona Secretary of State. The Secretary of State is
responsible for supervising voter registration throughout the state and providing binding
regulations and guidelines for voter registration. A.R.S. § 16-142. Secretary Reagan was
sued in her official capacity only.

4. Adrian Fontes is the Maricopa County Recorder, an elected countywide
officer. Recorder Fontes is responsible for conducting voter registration in Maricopa
County. A.R.S. §§ 16-131, -134. Recorder Fontes was sued in his official capacity only.

5. This action was brought by LULAC-Arizona and ASA to vindicate First
and Fourteenth Amendment rights relating to voter registration.

6. Arizona’s practice of treating Federal Form and State Form applications
differently, described above, arose from past Arizona election officials’ understanding of
the effect of Proposition 200, which was passed by Arizona’s voters in 2004 and codified
at A.R.S. §§ 16-166(F), 16-152(A)(23), in conjunction with the technology available at
the time. Since the passage of Prop. 200 in 2004, a new statewide voter registration
database has been implemented and provides additional tools to election officials.

7. Arizona’s voter registration technology, including its voter registration
database, now allows DPOC already on file with the MVD database to be associated
near-instantaneously with voter registration applications submitted without DPOC,
irrespective of whether the applications are State Forms or Federal Forms.

8. The Secretary denies that prior practices, challenged in this lawsuit, were
unlawful. By agreeing to this Consent Decree, the Secretary and Recorder Fontes seek
to serve Arizona’s citizens by (1) continuing to comply with Arizona law while (2)
making the voter registration process using the State Form easier.

DEFINITIONS

l. “ADOT” means the Arizona Department of Transportation, which is
established pursuant to A.R.S. § 28-331. It has the responsibility to “provide for an
integrated and balanced state transportation system.” The Arizona Motor Vehicles
Division is a division of ADOT. A.R.S. § 28-332(C).

2. “AHCCCS” means the Arizona Health Care Cost Containment System,
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which is established pursuant to A.R.S. § 36-2902. AHCCCS is Arizona’s Medicaid
agency that offers health care programs to serve Arizona residents.
3. “Applicant” means an individual who has submitted an application to

register to vote in the State of Arizona.

4. “AVID Database” means the voter registration database, currently being
developed for the state of Arizona and intended to replace the current Database. The
AVID Database is projected to be operational sometime in 2019 or early 2020, but shall
be operational no later than July 1, 2020 except as provided in subparagraph (a), below.

(a) The date of July 1, 2020, contemplated for the operational function of the
AVID Database, is contingent on the vendor with whom the Secretary has contracted to
develop AVID fulfilling its obligations to have AVID operational in 2019 or early 2020
at the latest. Should the vendor be unable to meet this contingency, or should the
implementation of the AVID Database otherwise be delayed, the Secretary shall notify
the Court and the Parties to this Consent Decree, in writing, and shall indicate in writing
the date by which the vendor believes that AVID will be operational. Plaintiffs retain the
right to seek a remedy from the Court to enforce this agreement if the implementation of
the AVID database is unduly delayed.

(b) The provisions in this consent decree that apply to the AVID database will
also apply to any future voter registration system adopted by the Secretary of State’s
office.

5. “County Recorder” means the County Recorder of each of Arizona’s

fifteen counties, and includes all county election officials working in or in conjunction
with their offices.

6. “Database” means the existing electronic storage system developed and
administered by the Secretary that contains the official voter registration record for every
voter in the state. See A.R.S. § 16-168(J).

7. “DES” means the Arizona Department of Economic Security, which is

established pursuant to A.R.S. § 41-1952.

8. “Designated voter registration agencies” are agencies that are required to

PX 024-5 ER - 160

5
Suppl. App. 139



N

b aSae IR o0 trh BB (5AIaant e Y Fi1dd Se/taffs 'Plok w1609

provide voter registration services pursuant to the National Voter Registration Act.

9. “DHS” means the Arizona Department of Health Services, which is
established pursuant to A.R.S. § 36-102.

10. “DPOC” means documentary proof of citizenship, and is limited to the
forms of satisfactory evidence of citizenship listed in A.R.S. § 16-166(F).

11.  “F-type License” means the designation that the MVD uses in its database

to distinguish Arizona driver’s license holders who, at the time that their driver’s licenses
were issued, were presumed by MVD to not be United States citizens.

12.  “Fed Only Voter” means an individual who is registered to vote solely in

Arizona elections for federal office.

13.  “Federal Form” means the National Mail Voter Registration Form,

provided by the U.S. Elections Assistance Commission and used to register to vote in
elections for federal office, as well as the Federal Write-in Absentee Ballot and Federal

Post Card Application as those terms are used in 52 U.S.C. §§ 20302 and 20303.

14.  “Federal Office” means the office of President or Vice President; or of

Senator or Representative in, or Delegate or Resident Commissioner to, the United States
Congress. 52 U.S.C. § 20502(2).

15.  “Full Ballot Voter” means an individual who is registered to vote in

Arizona elections for federal, state, and local office.

16.  “Guidance” means formal guidance on voter registration procedures that
the Secretary of State will provide to the County Recorders pursuant to her role as chief
election official responsible for prescribing uniform procedures for voting. See A.R.S. §
16-142. The Secretary will provide Plaintiffs’ counsel with copies of her Guidance
before it is sent to the County Recorders.

17. “MVD” means the Arizona Motor Vehicles Division.

18. “MVD database” means the electronic storage system developed and

administered by the Arizona Motor Vehicle Department.
19. “MVD Proxy Table” means the MVD data provided to the Secretary of

State that includes the nightly updates of MVD transactions that occurred in the past
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twenty-four hours that MVD sends to the Secretary in batch form.

20.  “Procedures Manual” means the State of Arizona Elections Procedures

Manual, which provides the rules related to voting and the conduct of elections. A.R.S. §
16-452. The Secretary is required to develop the Procedures Manual in conjunction with
the fifteen County Recorders. /d. The Procedures Manual has the force of law. A.R.S. §
16-452(C). The Procedures Manual, 2018 Edition, has been drafted by the Secretary and
submitted to the Governor and Attorney General as required by law for their review. /d.

21.  “Protected Voter Registration” means the program to ensure anonymity to

survivors of stalking, domestic violence, and sexual assault through the Address
Confidentiality Program provided by A.R.S. § 41-161, et seq., and certain other
individuals pursuant to A.R.S. § 16-153.

22.  “Secretary” means the Arizona Secretary of State and her office, as well as
successors in office.

23.  “State Form” means the options for voter registration created and provided
by the State of Arizona and its agencies, including but not limited to the online
registration available through Service Arizona, the paper application available on the
Secretary of State’s website, the paper application available at all County Recorder
offices, and the Protected Voter Registration process.

24.  “State Office” means any elected statewide, county-wide, or municipal
public office, other than a Federal Office, for which a voter registered in the State of
Arizona is eligible to vote.

ORDER

Accordingly, the Parties having freely given their consent, and the terms of the
Consent Decree being fair, reasonable, and consistent with the requirements of state and
federal law,

IT IS ORDERED as follows:

1. The Joint Motion for Approval of Consent Judgment (Doc. 36) is granted.

25 The Procedures Manual. The Parties are aware that the draft Procedures

Manual, 2018 Edition has been submitted by the Secretary to Arizona’s Governor
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and Attorney General for their review as required by statute. See A.R.S. § 16-
452(B). Within thirty days after entry of this Consent Decree, the Secretary shall
revise the Procedures Manual to incorporate the terms of this Consent Decree
(“Procedures Manual Revisions”) and send the Procedures Manual Revisions,
together with the Secretary’s recommendation of approval, to the Governor and
Attorney General for their review, see A.R.S. § 16-452(B), and also to Plaintiffs’
counsel. If Plaintiffs determine that the Procedures Manual Revisions do not
comply with this Consent Decree, Plaintiffs may seek review by this Court
through the Court’s procedures for motions. If the Governor and Attorney General
do not approve the Procedures Manual Revisions or request modifications, the
Secretary will send the Attorney General and/or Governor’s rejections or
proposed modifications to Plaintiffs’ counsel. If those rejections or proposed
modifications are in any respect inconsistent with this Consent Decree, Plaintiffs
may use any available legal remedies to secure compliance with this Consent
Decree.

2. State Form Applications Submitted Without DPOC. Within thirty days
after entry of this Consent Decree, the Secretary shall, in writing:

a. provide guidance to the County Recorders to accept State Form
applications submitted without DPOC;

b. provide guidance to the County Recorders to enter all such
applications in the Database (or, in the case of Maricopa County and
Pima County, to enter all such applications in their county voter
registration databases and transmit such entries to the Database);

e, provide guidance to the County Recorders to immediately register
the applicants for federal elections, provided the applicant is
otherwise qualified and the voter registration form is sufficiently
complete; and

d. check all State Form applications submitted without DPOC against

the MVD database Proxy Table, via the automated processes in the
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Database, to determine whether the MVD has DPOC on file for the
applicants. If DPOC is located, the Secretary shall promptly notify
the applicable County Recorder via the automated processes in the
Database that the State Form applicant has DPOC on file with the
MVD and so must be made a Full Ballot Voter via the automated

process in the Database.

if the Secretary’s check performed by the automated
processes in the Database against the MVD database Proxy
Table indicates that a State Form applicant holds an F-Type
License, the Secretary shall promptly notify the applicable
County Recorder of that fact via the automated processes of
the Database. The automated processes of the Database will
also flag this issue so that the County Recorder will know to
change that applicant’s voter registration status to ‘“not
eligible.” The Secretary shall provide guidance to the County
Recorders that the County Recorders shall notify the
applicant by U.S. Mail within ten business days after
receiving notice via the automated process in the database,
according to information on file with the MVD database, that
the applicant holds an F-Type License indicating non-
citizenship and so will not be registered to vote. The
notification from the County Recorder shall also inform the
applicant that the applicant can provide valid DPOC to the
County Recorder in order to become a Full Ballot Voter. The
notification will be accompanied by the form described in
Paragraph 3 (the “DPOC Submission Form”). The applicant
may submit DPOC to the County Recorder through the
process described in Paragraph 3 to become a Full Ballot

Voter.
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ii. if the Secretary’s check via the automated features of the
Database determines that a State Form applicant does not
hold an F-Type License, but also does not have DPOC on file
with the MVD, the Secretary shall promptly notify the
applicable County Recorder of that result via the automated
processes of the Database. The County Recorder shall notify
these applicants by U.S. Mail within ten business days after
receiving notice from the Secretary that (1) the County
Recorder does not have the requisite DPOC to process their
application; (2) they must submit DPOC if they wish to be a
Full Ballot Voter; and, (3) until such time as they submit
DPOC, they will be a Fed Only Voter and so will only be
eligible to vote in Federal elections. The notification shall be
accompanied by the form described in Paragraph 3 (the
“DPOC Submission Form”). The applicant may submit
DPOC to the County Recorder through the process described
in Paragraph 3 to become a Full Ballot Voter. Until and
unless the applicant submits valid DPOC, the County
Recorders shall cause those voter registration applicants to be
made Fed Only Voters.

3. Provision of DPOC After the Submission of a State Form Application.
Applicants who do not submit DPOC with their State Form application and do not have
DPOC on file with MVD, and are notified by the applicable County Recorder that they
will be Fed Only Voters unless and until they submit DPOC, may submit valid DPOC to
become a Full Ballot Voter. To do so, they shall submit their DPOC to the County
Recorder with a form provided to them by that official. This form (the “DPOC
Submission Form™), which shall be developed by the Secretary and the County
Recorders within thirty days after entry of this Consent Decree, shall contain sufficient

information to allow the County Recorder to link the voter registration applicant’s DPOC
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with his or her State Form application already on file in the Database.

A. Applicants who submit their State Form application at least twenty-nine
days before an election as required by statute, A.R.S. §§ 16-120(A), -134(C), and whose
valid DPOC with the DPOC Submission Form is received by their County Recorder by 5
p.m. local time on the Thursday before the election, will be made Full Ballot Voters by
the County Recorder and may vote in the upcoming election as a Full Ballot Voter. The
registrations of such applicants shall be deemed to have occurred on the date that they
originally submitted their State Form application. If the County Recorder has already
transmitted a Fed Only early ballot to that voter, the voter will have the option to vote
either that Fed Only early ballot or else vote a provisional Full Ballot at the polling place
or vote center and comply with the rules regarding provisional ballots.

B. Applicants who submit their State Form application at least twenty-nine
days before an election, and whose valid DPOC is received by 5 p.m. local time on the
Thursday before the election, but who do not submit the DPOC Submission Form, may
be made Full Ballot Voters by the County Recorder if the County Recorder has sufficient
information to link the voter registration applicant’s DPOC with the applicant’s State
Form application already on file in the Database. If the County Recorder makes such an
applicant a Full Ballot Voter, and if the County Recorder has already transmitted a Fed
Only early ballot to that voter, the voter will have the option to vote either that Fed Only
early ballot or else vote a provisional Full Ballot at the polling place or vote center and
comply with the rules regarding provisional ballots.

C. Applicants who do not submit their State Form application at least twenty-
nine days before an election as provided by statute, or whose valid DPOC is received by
their County Recorder after 5 p.m. local time on the Thursday before the election, will
not be made Full Ballot Voters for the upcoming election. The County Recorder shall
make such applicants Full Ballot Voters within five business days after processing
provisional ballots, and they shall be Full Ballot Voters for subsequent elections.

D. For all applicants who submit State Form applications without valid

DPOC, but subsequently submit valid DPOC and do not submit the DPOC Submission
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Form, the County Recorder may make the applicant a Full Ballot Voter if the County
Recorder has sufficient information to link the voter registration applicant’s DPOC with
the applicant’s State Form application already on file in the Database. If the County
Recorder lacks sufficient information to link the DPOC to the voter’s application in
order to make the applicant a Full Ballot Voter, the County Recorder may follow up with
the applicant to seek the missing information if the County Recorder has sufficient
information to do so. Applicants who subsequently provide the missing information
necessary to link their DPOC to their applications shall be made Full Ballot Voters by
the County Recorder within ten business days.

4. State Form Applications Submitted On or After January 1, 2017. This
Consent Decree will govern all voter registration applications submitted after entry of
this Consent Decree, including applications submitted within thirty days after entry of
this Consent Decree. However, within thirty days after entry of this Consent Decree, the
Secretary shall also provide written guidance to all County Recorders except the
Maricopa County Recorder that, pursuant to the Consent Decree, they may, at their
discretion, implement the new procedures outlined in Paragraphs 2-3 of this Consent
Decree for State Form applications dating back to January 1, 2017, provided that they
have the capability to ensure that such applicants have not moved, become deceased, or
otherwise subsequently already registered to vote. Any applicants whose applications
were filed before entry of this Consent Decree who are newly registered as Fed Only or
Full Ballot Voters as a result of that process will be given the proper notice of their new
registration status by U.S. Mail.

Within ninety days of entry of this Consent Decree, the Maricopa County
Recorder shall implement the new procedures outlined in Paragraphs 2—3 of this Consent
Decree for State Form applications dating back to January 1, 2017. This process shall
include: (1) entering all State Forms submitted without DPOC into the database and
immediately registering those applicants for federal elections, (2) checking the
applicants’ status against the MVD database, and (3) sending the applicants notification

of their new registration status.
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5. Federal Form Applications. Within thirty days after entry of this Consent
Decree, the Secretary shall provide written guidance to the County Recorders to
promptly register all applicants who submit their Federal Form application with valid
DPOC as Full Ballot Voters and promptly register all applicants who submit their
Federal Form application without valid DPOC as Fed Only Voters. From the date of the
entry of the Consent Decree, the Secretary shall also cause all new Federal Form
applications submitted without DPOC to be checked against the MVD Proxy Table
promptly upon entry into the Database, via the automated processes in the Database, to
determine whether the MVD has DPOC on file for such Federal Form applicants, and
take the following steps:

a. If this check determines that the MVD Proxy Table has DPOC on file for
any Federal Form applicant, the Secretary shall promptly notify the applicable County
Recorder via the automated process in the Database that the applicant has DPOC on file
with MVD and so must be made a Full Ballot Voter via the automated process in the
Database.

b. If this check determines that the MVD Proxy Table has information
indicating that any Federal Form applicant holds an F-Type License, the Secretary shall
promptly notify the applicable County Recorder of that fact via the automated processes
of the Database and flag this record for the County Recorder to change that applicant’s
voter registration status to “not eligible.” The County Recorder shall notify the applicant
by U.S. Mail within ten business days after receiving notice from the Secretary that,
according to information on file with the MVD database, the applicant holds an F-Type
License indicating non-citizenship and so will not be registered to vote. The County
Recorder’s notice shall also inform the applicant that, if this information is not correct,
the applicant may provide valid DPOC in order to become a Full Ballot Voter. The
notification will be accompanied by the DPOC Submission Form described in Paragraph
3. The applicant may submit valid DPOC to the County Recorder through the process
described in Paragraph 3 to become a Full Ballot Voter.

G If this check determines for any applicant that the MVD database does not
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have DPOC on file and also that the applicant does not hold an F-Type License, the
Secretary shall promptly notify the applicable County Recorder of that result via the
automated processes of the Database. The County Recorder shall notify these applicants
by U.S. Mail within ten business days after receiving notice from the Secretary that (1)
the County Recorder does not have the requisite DPOC to process their application; (2)
they must submit valid DPOC if they wish to be a Full Ballot Voter; and, (3) until such
time as they submit valid DPOC, they will be a Fed Only Voter and so will only be
eligible to vote in Federal elections. The notification will be accompanied by the DPOC
Submission Form described in Paragraph 3. The applicant may submit valid DPOC to
the County Recorder through the process described in Paragraph 3 to become a Full
Ballot Voter. Until and unless the applicant submits valid DPOC, the County Recorders
shall cause those voter registration applicants to be made Fed Only Voters.

d. Federal Form applicants who subsequently submit valid DPOC shall be
made Full Ballot Voters according to and in conformity with the process described in
Paragraph 3.

6. Registered Voters Who Move From One Arizona County to Another.
The AVID Database or another voter registration database similar to the AVID Database
shall be operational as described, and according to the terms set forth, in the Definitions
section of this consent decree. When the AVID Database is operational, the Secretary
and County Recorders will be able to verify DPOC and append that information to
applicants’ voting records when those applicants change voter registration from one
Arizona county to another. Consequently, once the AVID Database is operational and in
use by the Secretary and the County Recorders, registered Full Ballot Voters will not be
required to independently submit DPOC to their new County Recorder, so long as their
DPOC is in the AVID Database.

7. Application to Other Forms of Registration. The procedures outlined
above for processing voter registration applications submitted without valid DPOC will
apply equally to all forms of voter registration, including voter registration through

designated voter registration agencies, the Federal Post Card Application (FPCA), the
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Federal Write-In Absentee Ballot, and the In-Person EZ Voter Registration system.

8. Education of the Public. The Secretary shall continue to make reasonable
efforts to better educate the citizens of Arizona concerning their opportunities to register
to vote, including opportunities presented by the Federal Form. The Secretary will
provide Plaintiffs’ counsel with a copy of the planned notice that she intends to place on
her website. Within thirty days after the entry of this Consent Decree, the Secretary shall:

a. Update her website to explain that:

1. the State Form requires valid DPOC for state elections only;

ii. submission of a sufficiently complete State Form with valid DPOC will
make the applicant a Full Ballot Voter;

iii. submission of a sufficiently complete State Form without DPOC will
make the applicant a Fed Only Voter;

iv. the Federal Form does not require DPOC;

v. submission of the Federal Form without valid DPOC will make the
applicant a Fed Only Voter; and

vi. submission of the Federal Form with valid DPOC will make the
applicant a Full Ballot Voter.

b. Provide guidance to the County Recorders that they should provide the
information required in this Section 8 on their websites;

B Notify ADOT, DHS, AHCCCS, and DES of the changes in voter
registration procedures outlined in this Consent Decree;

d. Within four months after the entry of this Consent Decree, the Secretary
shall create a new State Form that explains that citizens who do not submit DPOC with
their registration forms will be registered only for federal elections until the appropriate
proof of citizenship is provided or acquired. The Secretary will provide notice to
Plaintiffs’ counsel regarding the form of the explanation described in the previous
sentence. The Secretary will create the new State Form within three months if the
Secretary determines that it is possible to do so. The Secretary shall provide guidance to

the County Recorders and all State Offices that disseminate voter registration forms,
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including designated voter registration agencies, that they should utilize the new State
Form as soon as practicable. See A.R.S. § 16-352(C). Within thirty days after entry of
the Consent Decree, the Secretary will provide written notice to the County Recorders
that there will be changes made to the State Form within four months after the date the
Consent Decree was entered.

10.  Continuing Jurisdiction. The Court shall retain jurisdiction over this
action until December 31, 2020 to enter such further relief as may be necessary for the
effectuation of the terms of this Consent Decree.

11.  Attorneys’ Fees and Costs. The Parties will continue to confer regarding
what amount, if any, the State Defendants should pay to Plaintiffs for their attorneys’
fees and costs. If the Parties are unable to agree privately upon payment of fees and
costs, Plaintiffs will file a motion for attorneys’ fees and costs pursuant to 42 U.S.C. §
1988 within forty-five days after entry of this consent decree.

The Clerk of Court is directed to terminate this action.

Dated this 18th day of June, 2018.

N ullbs Gyttt

David G. Campbell
United States District Judge
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Janine Petty - Direct Exam by Ms. Lang

BY MS. LANG:

Q. My understanding is that it's possible that -- my
understanding is that the defendants believe that this Court's
ruling about documentary proof of residence means that federal
form applicants that don't provide documentary proof of
residence will be registered as federal-only voters, but state
form applicants who don't provide documentary proof of
residence should be rejected altogether.

That's a system that's similar to what was happening for
documentary proof of citizenship before the LULAC Consent
Decree, correct?

MR. WHITAKER: Obijection to the extent counsel is
testifying about defendants' understanding.

MS. LANG: If that were the case --

THE COURT: I'm not -- if that is their position.

| don't want her to repeat it again if you
uunderstand it now.

THE WITNESS: | understand it now.

So, yes, it would have voters being treated
differently based upon the form that they use.
BY MS. LANG:
Q. And so my question is: Are you aware of any election
administration purpose for such differential treatment?
A. I'm not aware.

Q. Does your office receive more state form applications

UNITED STATES DISTRICT COURT
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Janine Petty - Direct Exam by Ms. Lang 89
than federal form applications?
A. Yes.
Q. Substantially more?
A Yes.
Q. Okay. When your office provides voter registration forms
to third-party groups that are conducting drives, do you
provide them with the state form?
A. Yes.
Q. Okay. Does your office receive voter registration forms
that come from public assistance agencies that provide voter
registration services?
A. Yes.
Q. And when your office receives those forms, are they
typically state forms or federal forms?
A. State forms.
Q. Okay. Earlier today you testified a number of times
about various notices that might be sent to voters about their
need to provide documentary proof of citizenship, correct?
A. Yes.
Q. Okay. What language are your -- what languages are your
notices provided in?
A. English and Spanish.
Q Any other languages?
A. No.
Q Okay. And these notices are sent by non-forwardable
UNITED STATES DISTRICT COURT
ER -0722
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Page 6
1 the states in determining voter qualifications. Both
2 the Arizona Constitution and Arizona Statute have
3 made citizenship a qualification to vote and for good
4 reason. However, over the past two decades, the

5 voter approved requirement of providing citizenship

6 to register to vote has been whittled away.

7 The National Voter Registration Act created
8 a federal voter registration form, which each state

9 is mandated to accept and use. This form is designed
10 by the Election Assistance Commission, who is
11 required to consult with every state to include state
12 specific instructions to account for the different

13 voter qualifications throughout the country.

14 However, the EAC did not and has not included our
15 proof of citizenship requirement.
16 In 2013, the United States Supreme Court

17 decided that the NVRA as applied to the federal form
18 preempts our proof of citizenship requirement. Then
19 in 2018, two individuals, the Secretary of State and

20 Maricopa County Recorder, entered into a consent

21 decree agreeing to ignore the requirements of Prop
22 200.
23 The result has been the complete

24 proliferation of the federal only voter list. As the

25 sponsor stated in 2018, around 1700 individuals voted

www.DigitalEvidenceGroup.com Digital Evidence Group C'rt 2023 202-232-0646

LUCHA-SER-278 BX 054.6
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1 who hadn't provided proof of citizenship. By 2020,
2 that has grown to 11,600. The sponsor did a good job
3 outlining the provision, so I'll pass over that. And
4 just state that this bill really is necessary to
5 safeguard our voter rolls, ensuring only qualified
6 applicants are properly registered and voting in our
7 elections, restoring confidence and ensuring in
8 Arizona it's easy to vote and hard to cheat.
9 And I'll also mention, all the provisions of
10 this bill keep within the confines of that Supreme
11 Court decision and federal law. And with that, I
12 respectfully request your support for 2492. I'm
13 happy to answer any questions.
14 CHAIRMAN KAVANAGH: Okay. And
15 Representative Liguori, did you get answered?
16 REPRESENTATIVE LIGUORI: I don't believe so.
17 CHAIRMAN KAVANAGH: Go ahead.
18 REPRESENTATIVE LIGUORI: Does our recorder's
19 office already have a process in place for this as
20 described in the bill?
21 MR. BLACKIE: Mr. Chair and Representative
22 Liguori, that's a good question. To an extent, the
23 recorders, to my knowledge, due do some checks
24 specifically with the MVD database. That's not in
25 statutes, so they're not required to by law. And so
www.DigitalEvidenceGroup.com Digital Evidence Group C'rt 2023 202-232-0646

LUCHA-SER-279

PX 054-7
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1 CERTIFICATE OF TRANSCRIPTIONIST

2 I certify that the foregoing is a true and
3 accurate transcript of the digital recording provided
4 to me in this matter.

5 I do further certify that I am neither a

6 relative, nor employee, nor attorney of any of the

7 parties to this action, and that I am not financially

8 interested in the action.

10
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ELECTIONS PROCEDURES MANUAL

A PUBLICATION OF THE ARIZONA SECRETARY OF STATE’S OFFICE
ELECTIONS SERVICES DIVISION

INTRODUCTION
FROM SECRETARY OF STATE ADRIAN FONTES

December 2023

I am pleased to provide you with the 2023 Elections Procedures Manual to county, city, and town election
- officials throughout Arizona. Updating the Election Procedures Manual has been one of my
Administration’s highest priorities. We worked in close partnership with County Recorders, Elections
Directors, and their staff to ensure that the 2023 Elections Procedures Manual will provide the maximum
degree of correctness, impartiality, uniformity, and efficiency in election procedures across Arizona.

Open and honest elections are at the heart of our democratic republic. It’s a process made possible by the
continued dedication of election workers, from poll workers to election officers. Their efforts make for a
rewarding experience for Arizona voters. Through the unrelenting dedication and vigilance of election
workers throughout the State, our elections are secure, accurate, and accessible. We are deeply grateful
for their invaluable contributions.

Sincerely,

‘>

Py

rian Fomtes !
izona Secretary of State

Suppl. App. 160
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STATE OF ARIZONA

KaTie Hogss OFFICE OF THE (GOVERNOR ExecuTtive OFrrICE
GOVERNOR

December 30, 2023

The Honorable Adrian Fontes

Arizona Secretary of State

1700 West Washington Street, 7th Floor
Phoenix, AZ 85007

Dear Secretary Fontes,

My Office has reviewed the 2023 Election Procedures Manual (EPM) that you submitted for
final approval on December 30, 2023. In accordance with A.R.S. § 16-452(B), I hereby approve
the 2023 Elections Procedures Manual.

As a former Secretary of State, I understand the immense amount of work required by state,
county, and local officials to produce this important document. This Manual builds on the work
done on the 2019 EPM and 2021 draft EPM to ensure our elections achieve the maximum

degree of correctness, impartiality, uniformity and efficiency. I'm confident that Arizona’s
elections, as well as our voters and election officials, will benefit from this updated EPM. 2\

Sincerely,

Katie Hobbs
Governor
State of Arizona

1700 WEST WASHINGTON STREET, PHOENIX, ARIZONA 85007

602-542- I ° Www.az rnor.go
o ‘gﬁppl. App. ﬁ%yle gov



Case 2:22-cv-00509-SRB Document 699 Filed 01/02/24 Page 5 of 386

OFFICE OF THE ARIZONA ATTORNEY GENERAL
KRIS MAYES

ATTORNEY GENERAL STATE OF ARIZONA

December 30, 2023

The Honorable Adrian Fontes
Arizona Secretary of State
1700 W. Washington Street
Phoenix, Arizona 85007

Re:  Approval of the 2023 Elections Procedures Manual

Dear Secretary Fontes:

My office has reviewed the Elections Procedures Manual submitted on December 30, 2023,
as required by A.R.S § 16-452(B). Based upon our review, we find the submitted Manual complies
with Arizona’s election statutes.

An updated Elections Procedures Manual is critical to the fair, consistent, and orderly
administration of elections in Arizona. Therefore, I am pleased to be able to approve the Manual
as submitted on December 30, 2023.

Sincerely,

Z fﬁ//;f

Kris Mayes
Attorney General
State of Arizona

cc: Governor Katie Hobbs

2005 North Central Avenue, Phoenix, AZ 85004-1592 o (602)542-3333 e www.azag.gov

Suppl. App. 162
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CHAPTER1:
VOTER REGISTRATION

| VOTER REGISTRATION FORMS

Voter registration forms that are accepted in Arizona include:

» The state voter registration form prescribed by the Secretary of State pursuant to A.R.S. §
16-152(C) (the “State Form”), including any low-vision/large-print version of the State
Form prescribed by the Secretary of State and made available on the Secretary of State’s
website. !

» The National Mail Voter Registration Form prescribed by the U.S. Election Assistance
Commission pursuant to the National Voter Registration Act of 1993 (the “Federal
Form”).?

* Registrations electronically received from the Arizona Department of Transportation,
Motor Vehicle Department (AZMVD) pursuant to A.R.S. § 16-112, whether through in-
person registration at an AZMVD or AZMVD affiliate’s office or online through the MVD
portal or voter registration website.

* The Federal Postcard Application prescribed by the U.S. Secretary of Defense (the
“FPCA”) pursuant to the Uniformed and Overseas Citizens Absentee Voting Act of 1986
(UOCAVA).}

» The Federal Write-In Absentee Ballot prescribed by the U.S. Secretary of Defense pursuant
to UOCAVA (the “FWAB”).*

| A. County/State Responsibility for Supplying Forms

The County Recorder shall make available State Forms (at no cost) to all federal, state, county,
local, and tribal government agencies, political parties, and private organizations located within
the County Recorder’s jurisdiction that conduct voter registration activities. A.R.S. § 16-151(A).
The County Recorder, a justice of the peace or a deputy registrar shall supply, without charge, a
registration form to any qualified person requesting registration information. A.R.S. § 16-131(A).

! The latest State Form is available at https://www.azsos.gov/elections/voting-election.

252 US.C. § 20505(a)(1); 52 U.S.C. § 20508(a)(2). The Federal Form is available at National Voter
Registration Application Form for U.S. Citizens (ENG) (eac.gov); https://www.eac.gov/voters/national-
mail-voter-registration-form.

3 ARSS. § 16-103(B); 52 U.S.C. § 20301(b)(2); 52 U.S.C. § 20302(a)(4); Executive Order 12642 (June 9,
1988). The FPCA is available at https://www.fvap.gov/military-voter/overview.

4 A.R.S. § 16-543.02(D); 52 U.S.C. § 20302(a)(4). The FWAB is available at
https://www.fvap.gov/military-voter/overview.
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The Secretary of State shall make available Federal Forms (at no cost) to all federal, state, county,
local, and tribal government agencies, political parties, and private organizations that conduct voter
registration activities. A.R.S. § 16-151(B). The Secretary of State and County Recorders may place
reasonable restrictions on the number of forms to be provided to individuals or organizations
depending on the type of voter registration activity to be conducted and reasonable estimates of
the number of voters that the individual or group will seek to register.

Any registration form in compliance with applicable state or federal laws may be used to register
to vote for the first time or amend or update an existing registration record. In addition, other
documents may be used to amend or update a registrant’s residence or mailing address, including
but not limited to a request for an early ballot, an Active Early Voting List (AEVL) request form,
or a provisional ballot envelope or affidavit. A.R.S. § 16-135(A), (E); A.R.S. § 16-544(D)(1), (2).

| B. Eligibility to Use FPCA and FWAB Forms
The following registrants temporarily absent from the State are authorized to use the FPCA for
registration and the FWAB for registration and voting:
e Uniformed service members;
» Eligible family members of uniformed service members;
* Overseas voters; and

* Non-resident U.S. Citizens with parents already registered to vote in Arizona.

52 U.S.C.§20310; A.R.S. § 16-103; A.R.S. § 16-543(C). For more information on eligibility, visit
www.fvap.gov or https://my.arizona.vote/UOCAV A2/default.aspx.

A UOCAVA registrant may designate the method for transmission of voting materials and
information on the FPCA form, including electronic transmission, fax, or regular mail. A
UOCAVA registrant may designate the length of time they wish to receive voting materials, not
to exceed two federal election cycles. If no designation is made, the UOCAV A registrant’s request
for email, fax, or electronic transmission of voting materials will be valid until immediately after
the next state general election. A.R.S. § 16-542(B).

I1. VOTER REGISTRATION REQUIREMENTS

A person is qualified to register to vote in Arizona if the resident:
» Is a United States citizen,;
*  Will be 18 years old by the date of the next general election;

» Is aresident for at least 29 days prior to the next election, except as provided in A.R.S. §
16-126;

* Can write the resident’s name (or make the resident’s mark), unless prevented from doing
so by physical disability;
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* Has not been convicted of treason or a felony, unless their civil rights have been restored;
and

* Has not been adjudicated an “incapacitated person” by a court with their voting rights
revoked, as defined in A.R.S. § 14-5101.

Ariz. Const. Art. VII, § 2; A.R.S. § 9-822(A); A.R.S. § 16-101; A.R.S. § 16-126(A); A.R.S. § 16-
152. Each qualification is discussed in further detail below.

| A. Citizenship Requirement

A registrant must be a U.S. citizen to be qualified to register to vote. Ariz. Const. Art. VII, § 2;
A.R.S.§ 16-101(A)(1); 18 U.S.C. § 611(a).

U.S. citizenship must be sworn to when registering to vote. In addition, under Arizona’s bifurcated
or dual-track voter registration system, an acceptable form of documentary proof of citizenship
(DPOC) is required to be registered as a “full-ballot” voter. See Arizona v. Inter Tribal Council of
Arizona, Inc., 570 U.S. 1 (2013). A “full-ballot” voter is entitled to vote for all federal, state,
county, and local races as well as state and local ballot measures for which the voter qualifies.
Ariz. Atty Gen. Op. 113-011.

An otherwise eligible registrant who does not submit DPOC and whose U.S. citizenship cannot be
verified via AZMVD records or other record in the statewide voter registration database is
registered as a “federal-only” voter. A “federal-only” voter is eligible to vote solely in races for
federal office in Arizona (including the Presidential Preference Election (PPE)).

In addition, upon receiving a Federal Form not accompanied by DPOC, a County Recorder must
attempt to verify citizenship, including checking certain databases if the County has access. See
A.R.S. § 16-121.01(D).> If citizenship is verified, the applicant must be registered; however, if
the databases affirmatively show the applicant is a non-citizen, the County Recorder must (1) not
register the applicant, (2) notify the applicant, and (3) if the applicant does not timely provide
DPOC in response, forward the application to the County Attorney and Attorney General. See
A.R.S. § 16-121.01(E). This paragraph is explained further in Section II(A)(8) below.

1. Valid Forms of DPOC

The following section outlines what constitutes satisfactory DPOC under Arizona law.

a. Driver Licenses and Identification Cards

A registrant may submit certain state-issued driver license or non-driver identification card
information as satisfactory DPOC. A.R.S. § 16-166(F)(1).

3 Litigation is pending on the statutory provisions in this paragraph. See Mi Familia Vota et al. v. Fontes et
al., CV-22-00509-PHX-SRB.
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i.  Arizona Driver License or Non-Driver Identification Card Number

An Arizona driver license or non-driver identification card number (AZDL/ID#) issued by
AZMVD after October 1, 1996 constitutes valid DPOC. To be deemed satisfactory, (1) the
AZDL/ID# must be verified against AZMVD records; and (2) the verification must not return a
result with an Authorized Presence Type that indicates non-citizenship.

A County Recorder may accept a copy of the registrant’s AZDL/ID# as DPOC but must still enter
the AZDL/ID# into the statewide voter registration database to verify citizenship with AZMVD
records. AZMVD issues licenses or ID cards to those who are authorized to be physically present
in the United States but who are non-citizens at the time of issuance. Because a non-citizen
authorized presence designation is not apparent on the face of the license or ID card, an AZDL/ID#
alone is not sufficient to prove citizenship without verification against AZMVD records.

ii.  Qut-of-State Driver License or Identification Card

An out-of-state driver license or identification card may constitute satisfactory DPOC if it was
issued by the state’s driver license-issuing agency and indicates on the face of the license or card
that the person provided proof of U.S. citizenship in that state. A County Recorder may accept an
approved out-of-state license or identification card at face value and need not electronically verify
the license or card.

For example, enhanced driver licenses or enhanced identification cards from other states that are
issued in compliance with the Departments of State and Homeland Security’s Western Hemisphere
Travel Initiative satisfy Arizona’s DPOC requirement. These states display an American flag on
the face of the license or card. Examples of an enhanced license from Michigan and New York
appear below with the American flag circled.

EMHAMNCED -

MICHIGAN:. B (_NEW YORK STATE )

DRIVER LICENSE i sasmssnr s ui-44 S A — '
AR ' E 100 100 100 100 155 02-01-2009 __ENHANCED ]
pos 02-01-1977 Exp 02-01-2013 DRIVER LICENSE
JUNE SAMPLE

ID: 012 345 678 CLASS D
DOCUMENT

SAMPLE, LICENSE

2345 ANYPLACE AVE

1Z)MORTH STATE 5T. 02011950
LANSING, W1 S8-0000 3

Hge 504 EyesBRO &
End NONE

e ANYTOWN NY 12345
DOB: 06-09-85

SEX:F EYES:BR HT:5-09
NONE

M}mﬁt & NOW
\M

=

DONOR W R: NONE — 1
0D EMereszy [PCE ] ISSUED: 09-30-08 EXPIRES: 10-01-16 aATiz0Ts21

While a County Recorder shall not accept an out-of-state driver license or identification card
number alone (because the statewide voter registration database cannot electronically verify these
numbers), a County Recorder may visually verify or accept a copy of these licenses or cards for
DPOC purposes.
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b. Birth Certificate

A registrant may submit a legible copy of the registrant’s birth certificate from any U.S. state or
territory as satisfactory DPOC. A.R.S. § 16-166(F)(2).¢ For U.S. citizens born abroad, a
“Certification of Report of Birth” or “Consular Report of Birth Abroad” issued by a consular
officer from the U.S. Department of State will suffice for a birth certificate. 22 U.S.C. § 2705(2).

The registrant must supply supporting legal documentation (such as a marriage certificate or court-
documented name change) if the name on the birth certificate or document is not the registrant’s
current legal name. If the registrant cannot provide supporting legal documentation to account for
a different last name, a County Recorder must accept the birth certificate or document if at least
the following information matches on both the birth certificate or document and the registration
form:

» First name;

e Middle name;

* Place of birth;

* Date of birth; and

* Parents’ name(s).

c. U.S. Passport

A registrant may submit a legible copy of the pertinent pages of the registrant’s U.S. passport or
passport card or present the registrant’s U.S. passport or passport card to the County Recorder, as
DPOC. A.R.S. § 16-166(F)(3).

The pertinent pages of a U.S. passport are those that contain the photo, passport number, name,
nationality, date of birth, gender, place of birth, and signature (if applicable). A U.S. passport card
also may be accepted, which does not contain a signature.

If the County Recorder visually inspects (and does not make a copy of) the pertinent passport pages
or passport card, the County Recorder must note in the registrant’s voter registration record that
the passport was inspected.

d. Citizenship and Immigration Documents

A registrant may present the registrant’s original naturalization documents to the County Recorder
for inspection or submit (1) a legible copy of the registrant’s Certificate of Naturalization or
Certificate of Citizenship, or (2) the registrant’s Naturalization Certificate Number, Citizenship
Certificate Number, or Alien Registration Number (the “A-Number”).

6 A registrant may also submit a legible copy of the registrant’s late or delayed birth certificate, issued
pursuant to A.R.S. § 36-333.01, A.R.S. § 36-333.02, and/or A.R.S. § 36-333.03, as satisfactory DPOC.
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If a registrant does not present originals or provide a copy of documents but just provides the
registrant’s Naturalization Certificate Number, Citizenship Certificate Number, or Alien
Registration Number, for proof of citizenship purposes, this number must be verified against U.S.
Citizenship and Immigration Services (USCIS) Systematic Alien Verification for Entitlements
(SAVE) database before the number can be deemed satisfactory. A.R.S. § 16-166(F)(4); see
Chapter 1, Section II(A)(6) for more information on SAVE verification procedures.

e. Tribal ldentification Numbers and Documents

A registrant may submit a Tribal Enrollment Number, Indian Census Number, Bureau of Indian
Affairs Card Number, or Tribal Treaty Card Number as satisfactory DPOC. These tribal
identification numbers are presumed valid for voter registration purposes and need not be verified
against any database. A.R.S. § 16-166(F)(6).

A registrant may also submit a legible copy of the registrant’s Tribal Certificate of Indian Blood
or Tribal/Bureau of Indian Affairs Affidavit of Birth as satisfactory DPOC.

2. DPOC Requirement for “Full-Ballot” Voter Designation

Regardless of the type of voter registration form submitted, a County Recorder must make a
registrant a “full-ballot” voter for the next election if:

» Theregistrant provides DPOC with or after submission of the registrant’s voter registration
application; or

* The County Recorder acquires DPOC on the registrant’s behalf, including from AZMVD
records or the statewide voter registration database.

A.R.S. § 16-166(F); see also League of United American Citizens of Arizona (LULAC) v. Reagan,
2:17-cv-04102-DGC, Doc. 37 (D. Ariz. June 18, 2018) (the “LULAC Consent Decree”).

a. Acquisition of DPOC from State Records

The Secretary of State must program or enable the statewide voter registration database to attempt
to acquire DPOC for new registrants from AZMVD records. This attempt to acquire DPOC must
be completed in all cases where a new registrant fails to provide DPOC with the voter registration
form. The Secretary shall promptly notify the applicable County Recorder of the results of the
check against AZMVD records. If DPOC is acquired, the Secretary shall promptly notify the
applicable County Recorder, via the automated process in the voter registration database, to make
the applicant a “full-ballot” voter. However, in no event shall an acquired Arizona driver license
number with a non-citizen authorized presence designation qualify as valid DPOC.
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b. Registrant’s Submission of DPOC

A registrant may provide DPOC at the time of submitting the registrant’s voter registration
application or by 5:00 p.m. on the Thursday before the election. See LULAC Consent Decree at
page 5. The registrant is entitled to vote a “full-ballot” at the next election if:

» The registrant submitted a voter registration application by the registration deadline; and

* The registrant provided DPOC to the County Recorder with the registration application or
separately by 5:00 p.m. on the Thursday before the election.

If a registrant does not provide DPOC with their registration application and valid DPOC otherwise
cannot be electronically acquired via AZMVD records or the statewide voter registration database
(and the registrant’s AZMVD record is not shown to have a non-citizen authorized presence
designation), a County Recorder must:

1. Designate the registrant as a “federal-only” voter; and

2. Send a letter to the registrant (including a DPOC Submission Form/“Federal Only”
Notice) within 10 business days of receipt of the registration application, informing the
registrant that:

» The registrant has not satisfied the DPOC requirements;

* The registrant must submit DPOC to become a “full-ballot” voter, and the registrant
must provide DPOC by 5:00 p.m. on the Thursday before any given election in
order to vote a “full-ballot” in that election; and

» The registrant will remain a “federal-only” voter unless and until the registrant
submits valid DPOC to become a “full-ballot” voter.

The registrant may provide separate DPOC using the DPOC Submission Form. A registrant who
provides DPOC using a method other than the DPOC Submission Form sent by the County
Recorder must be made a “full-ballot” voter if the County Recorder has sufficient information to
link the registrant’s DPOC with the registrant’s form on file. If the County Recorder lacks
sufficient information to link the DPOC to a registration form, the County Recorder must make a
reasonable effort to follow up with the registrant to seek the necessary information. Registrants
who subsequently provide the missing information necessary to link their submitted DPOC to their
registration form shall be made “full-ballot” voters within 10 business days of receipt of DPOC.

If the registrant provides DPOC to the County Recorder after 5:00 p.m. on the Thursday before
the next election, the County Recorder must make the registrant a “full-ballot” voter for future
elections within five business days after the completion of processing of provisional ballots.
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3. Procedures for Registrants with a Non-Citizen AZDL/ID#

If a registrant has not provided DPOC other than an AZDL/ID# and AZMVD records show that
the registrant’s AZMVD record has a non-citizen authorized presence designation, a County
Recorder must:

1.

Enter the registrant’s information into the voter registration database with a status of “not
eligible” (or functional equivalent) and a reason code of “invalid citizenship proof” (or
functional equivalent).

Send a letter to the registrant (including a DPOC Submission Form/Non-Citizen
AZDL/ID# Notice) within 10 business days of receipt of the registration application,
informing the registrant that:

* According to AZMVD records, the registrant’s AZDL/ID has a non-citizen
authorized presence designation and has not been registered to vote for that reason;
and

» The registrant may be registered if the registrant submits valid DPOC to the County
Recorder. The registrant must provide DPOC by 5:00 p.m. on the Thursday before
the next regular general election in order to vote in that election.

Maintain the registrant’s information in the voter registration database with a status of “not
eligible” (or functional equivalent) until the next regular general election if the registrant
has not provided valid DPOC. If, after the next regular general election, the registrant still
has not provided valid DPOC, the registrant’s record may be changed to “not registered”
(or functional equivalent). The registrant would then be required to complete a new
registration form to become eligible to vote in future elections.

4. “Federal-Only” Voter Designation

Regardless of the type of form submitted, a registrant who submits an otherwise valid voter
registration form to the County Recorder, but without accompanying DPOC, is entitled to be
registered as a “federal-only” voter based on the registrant’s sworn statement on the registration
form that the registrant is a U.S. citizen. An otherwise valid voter registration form submitted to
the County Recorder, but without accompanying DPOC, shall be accepted, entered into the
database, and registered for federal elections (i.e., made a “federal-only” voter unless and until
proof of citizenship is received or acquired), so long as the registrant’s AZMVD record is n