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Before: Cavanagh, P.J., and Markey and Servitto, 

JJ.  
Markey, J. 
Defendant, the state of Michigan (the State), 

appeals by leave granted the opinion and order of the 
Court of Claims that denied the State’s motion for 
summary disposition with respect to an action 
brought by plaintiff, The Gym 24/7 Fitness LLC (the 
Gym),1 alleging an unconstitutional taking of its 

 
* Citation formatting throughout this appendix is inconsistent 

but is reproduced according to the original documents. 
1  The Gym filed suit in an individual capacity and as a 

representative of a putative class of plaintiffs comprised of gyms, 
fitness centers, recreation centers, sports facilities, exercise 
facilities, exercise studios, and other similarly situated 
businesses in Oscoda, Alcona, Ogemaw, Iosco, Gladwin, Arenac, 
Midland, Bay, Saginaw, Tuscola, Sanilac, Huron, Gratiot, 
Clinton, Shiawassee, Eaton, and Ingham Counties. At this stage 
of the proceedings, the class had not been certified by the Court 
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business property by operation of executive orders 
issued by the Governor that temporarily shuttered the 
business in response to the COVID-19 pandemic.  The 
Gym demanded “just compensation” for the taking of 
its private property that resulted from the closure. 
The Gym cross appeals, arguing that the Court of 
Claims properly denied the State’s motion for 
summary disposition but applied the wrong analytical 
framework.2  This appeal concerns the interplay 
between the constitutional principles applicable to the 
taking of private property for public use and the 
principles applicable to the state’s authority to 
exercise its police powers to protect the health, safety, 
and welfare of its citizens.  We reverse and remand for 
entry of judgment in favor of the State.   

I. BACKGROUND 

A. RULING BY THE MICHIGAN SUPREME 
COURT–COVID-19 LITIGATION 

The Gym filed suit about three months before our 
Supreme Court issued its opinion in In re Certified 
Questions from the United States Dist Court, Western 
Dist of Mich, Southern Div, 506 Mich 332; 958 NW2d 
1 (2020).  The decision provided background 
information that is helpful in understanding and 
giving context to the instant litigation.  The Michigan 
Supreme Court observed and ruled:  

 
of Claims. Therefore, for purposes of this opinion, we shall simply 
refer to the Gym as the party pursuing the litigation.   

2  We note that a cross-appeal is unnecessary when simply 
urging an alternative basis for affirmance.  Middlebrooks v 
Wayne Co, 446 Mich 151, 166 n 41; 521 NW2d 774 (1994). 
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This case concerns the nature and scope of our 
state’s public response to one of the most 
threatening public-health crises of modern 
times.  In response to a global, national, and 
state outbreak of the severe acute respiratory 
disease named COVID-19, Michigan’s Governor 
has issued a succession of executive orders over 
the past six months limiting public and private 
gatherings, closing and imposing restrictions 
upon certain businesses, and regulating a broad 
variety of other aspects of the day-to-day lives of 
our state’s citizens in an effort to contain the 
spread of this contagious and sometimes deadly 
disease.  
The ongoing validity of these executive orders 
has been the subject of much public debate as 
well as litigation in both state and federal 
courts.  In the interest of comity, the United 
States District Court for the Western District of 
Michigan has asked this Court to resolve critical 
questions concerning the constitutional and 
legal authority of the Governor to issue such 
orders.  We hereby respond to the federal court 
in the affirmative by choosing to answer the 
questions the federal court has certified, 
concluding as follows: first, the Governor did not 
possess the authority under the Emergency 
Management Act of 1976 (the EMA), MCL 
30.401 et seq., to declare a “state of emergency” 
or “state of disaster” based on the COVID-19 
pandemic after April 30, 2020; and second, the 
Governor does not possess the authority to 
exercise emergency powers under the 
Emergency Powers of the Governor Act of 1945 
(the EPGA), MCL 10.31 et seq., because that act 
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is an unlawful delegation of legislative power to 
the executive branch in violation of the 
Michigan Constitution. Accordingly, the 
executive orders issued by the Governor in 
response to the COVID-19 pandemic now lack 
any basis under Michigan law.  

* * * 
The coronavirus . . . is a respiratory disease that 
can result, and has resulted, in significant 
numbers of persons suffering serious illness or 
death.  In response to COVID-19, on March 10, 
2020, one day before it was declared a pandemic 
by the World Health Organization, the Governor 
issued Executive Order (EO) No. 2020-04, 
declaring a “state of emergency” under the 
EPGA and the EMA.  On March 20, 2020, the 
Governor issued EO 2020-17, which prohibited 
medical providers from performing nonessential 
procedures.  On March 23, 2020, she issued EO 
2020-21, which ordered all residents to stay at 
home with limited exceptions.  On April 1, 2020, 
she issued EO 2020-33, which declared a “state 
of emergency” under the EPGA and a “state of 
emergency” and “state of disaster” under the 
EMA.  She then requested that the Legislature 
extend the state of emergency and state of 
disaster by 70 days, and a resolution was 
adopted, extending the state of emergency and 
state of disaster, but only through April 30, 
2020. Senate Concurrent Resolution No. 2020-
24.  
On April 30, 2020, the Governor issued EO 
2020-66, which terminated the declaration of a 
state of emergency and state of disaster under 
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the EMA.  But, immediately thereafter, she 
issued EO 2020-67, which provided that a state 
of emergency remained declared under the 
EPGA. [In re Certified Questions from the 
United States Dist Court, 506 Mich at 337–339 
(opinion by MARKMAN, J.) (emphasis added).] 

B. THE COMPLAINT 
The Gym’s complaint set forth various allegations 

that touched on many of the events and circumstances 
discussed by the Supreme Court in In re Certified 
Questions from the United States Dist Court.  The 
Gym alleged that throughout the period during which 
the Governor issued the EOs, the one constant among 
the various EOs was the closure of fitness centers for 
the public purpose of halting or minimizing the spread 
of COVID-19.3  The Gym further contended that the 
Governor had placed the cost of the EOs “squarely 
upon the shoulders of private businesses and ha[d] 
failed to justly compensate affected parties for these 
takings undertaken for the benefit to the general 
public.”  The Gym maintained that many fitness 
centers were on the verge of economic collapse as a 
direct result of the Governor’s actions.  The Gym also 
indicated in its complaint that the lawsuit did not 

 
3 The Gym did not specifically identify any particular EO in its 

complaint.  We note that in March 2020, the Governor issued EO 
2020-9, which temporarily closed, among other places of public 
accommodation, “[g]ymnasiums, fitness centers, recreation 
centers, indoor sports facilities, indoor exercise facilities, exercise 
studios, and spas[.]” EO 2020-9(1)(f).  Multiple EOs on the 
subject were subsequently issued. Eventually, pursuant to EO 
2020-176(3)(b), the Gym and other fitness centers were 
permitted to reopen their doors on September 9, 2020.  Thus, the 
closure lasted approximately six months. 
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seek to contest whether the Governor’s EOs were 
prudent or whether they were within her authority to 
issue.  Indeed, the Gym asserted that it accepted that 
the Governor had taken her actions regarding fitness 
centers “solely for a public purpose.”  And, according 
to the Gym, when the government takes property for 
a public purpose the state and federal Constitutions 
“require the payment of just compensation if eminent 
domain proceedings are not first commenced.”  

The Gym further alleged that notwithstanding the 
legitimate governmental purpose in issuing the EOs, 
they “halted all economic activity for . . . [fitness 
centers] and made it impracticable to benefit from the 
property interests belonging to the [fitness centers] 
for any economically beneficial purpose, and inflicted 
very nearly the same effect for constitutional purposes 
as appropriating or destroying the property as a 
whole.”  The Gym claimed that although the EOs were 
issued “for a readily-apparent public purpose,” the 
Governor failed to compensate fitness centers for the 
closures ordered by the EOs, causing them to suffer 
“substantial—and perhaps total—diminution of value 
in their property interests as a result.”  The Gym 
contended that fitness centers should not have been 
forced to bear a burden that in all fairness should have 
been borne by the public as a whole through the 
government’s payment of just compensation.  

In Count I of the complaint, the Gym alleged a 
cause of action for inverse condemnation.  In Count II, 
the Gym asserted a takings claim under Const 1963, 
art 10, § 2.  And in Count III, the Gym alleged a 
takings claim under US Const, Am V. With respect to 
each of the three counts, the Gym maintained that the 
State had taken “constitutionally-protected property 
interests” from fitness centers “in the form of the on-
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going operations of their business[es] . . . and the 
resulting revenues and profits therefrom, and have 
appropriated or ‘took’ said property interests for 
public use without the payment of just compensation 
and have failed to commence appropriate 
condemnation proceedings.”  The Gym demanded the 
payment of “just compensation” as damages. 

C. THE STATE’S MOTION FOR SUMMARY 
DISPOSITION 

In lieu of filing an answer to the Gym’s complaint, 
the State moved for summary disposition under MCR 
2.116(C)(7), (8), and (10).  The State first argued that 
under precedent from the United States Supreme 
Court, the government has broad authority to 
implement emergency measures to address an 
epidemic that threatens society.  The State contended 
that the exercise of police powers to protect the public 
health and safety does not give rise to inverse-
condemnation and takings claims.  Therefore, the 
government “need not pay compensation to businesses 
subjected to reasonable, temporary public health and 
safety measures imposed during a pandemic.”  The 
State additionally maintained that the Gym failed to 
sufficiently plead a claim for inverse condemnation, as 
there was no assertion of actions that permanently 
harmed the value of the Gym’s property, no allegation 
of facts suggesting that the State had abused its 
power, and no contention that the Gym had suffered a 
unique or special injury.  Further, the State argued 
that the takings claims were facially meritless 
“because the challenged regulation is directed toward 
public health and safety, removing it from the ambit 
of relevant takings precedent.”  The State also noted 
that the Gym had not properly pleaded a viable 
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takings claim.  The State explained that the Gym had 
not alleged a taking at all, considering that the EOs 
constituted health and safety regulations.  Finally, 
the State argued that there had been no regulatory 
taking because such a taking requires more than a 
decidedly proper use of a government’s police powers.  

In response to the State’s motion for summary 
disposition, the Gym provided the following overview 
of its position: 

This case is unlike any other case that has come 
before.  This suit does not seek to contest 
whether Governor Whitmer’s decision to issue 
the Executive Orders that have perpetually 
closed gymnasiums [and] fitness centers . . . 
since March 10, 2020[,] were prudent or were . . . 
within her authority to issue.  Moreover, this 
suit accepts as fact that Governor Whitmer took 
the action she did . . . solely for a public purpose.  
When the government takes property for a 
public purpose, the US and Michigan 
Constitutions require the payment of just 
compensation if eminent domain proceedings 
are not first commenced. . . .  The Gym . . . 
alleges (and it is not disputed) that the State . . . 
failed to commence appropriate condemnation 
proceedings and failed to pay just compensation.  
The question is whether that failure is in 
violation of the US and Michigan’s 
constitutional obligations to do or pay the same.  
Valid takings claims have been pled and there 
remains substantial material questions that 
need to be resolved by this case. Summary 
disposition at this stage must be denied. 
[Quotation marks, record citations, and 
brackets omitted.] 
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D. COURT OF CLAIM’S RULING ON MOTION 
FOR SUMMARY DISPOSITION 

In September 2020, the Court of Claims issued a 
written opinion and order denying the State’s motion 
for summary disposition.  The Court of Claims 
initially noted that this case did not involve a classic 
taking in which there was a direct appropriation or 
physical invasion of private property.4  Instead, the 
case concerned “regulations effectuated by various 
Executive Orders and whether those regulations 
amount[ed] to a ‘regulatory taking.’”  The Court of 
Claims explained that there are two types of 
regulatory takings—a categorical taking and a partial 
taking—the latter of which is evaluated under the test 
described in Penn Central Transp Co v New York City, 
438 US 104; 98 S Ct 2646; 57 L Ed 2d 631 (1978).  It 
then discussed the theory of inverse condemnation.  

The Court of Claims next pointed out that the case 
entailed the exercise of police power to curb a public-
health emergency and that the constitutional rights 

 
4 The Court of Claims indicated that fitness centers and gyms 

were allowed to reopen pursuant to a new EO issued after briefs 
on the motion for summary disposition had been submitted.  But 
the Court of Claims found that the issues presented in the case 
were not moot.  No party is claiming mootness on appeal.  And 
given that a temporary taking can be compensable, the issues 
raised in this case are plainly not moot.  See First English 
Evangelical Lutheran Church of Glendale v Los Angeles Co, 482 
US 304, 321; 107 S Ct 2378; 96 L Ed 2d 250 (1987) (“[W]here the 
government’s activities have already worked a taking . . . , no 
subsequent action by the government can relieve it of the duty to 
provide compensation for the period during which the taking was 
effective.”); see also Cummins v Robinson Twp, 283 Mich App 
677, 704; 770 NW2d 421 (2009) (the temporary taking of private 
property for public use absent just compensation comes within 
the protection of the Fifth Amendment).   
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regarding takings and inverse condemnation, like all 
constitutional rights, can be reasonably restricted in 
order to combat a public-health emergency.  The 
Court of Claims recognized that states have broad 
authority to fight the spread of dangerous 
communicable diseases and that the police power 
retained by the states to protect the lives, health, and 
general welfare of the people empowers them to 
confront pandemics largely absent court interference.  
But the Court of Claims also emphasized that a 
“state’s ability to act pursuant to the police power, 
even during a pandemic, is not absolute.”  The Court 
of Claims, citing Jacobson v Massachusetts, 197 US 
11; 25 S Ct 358; 49 L Ed 643 (1905), observed that 
court interference in the face of the exercise of police 
power is appropriate when a closure of a facility is 
arbitrary and oppressive, when the closure has no 
substantial relation to the public health, or when the 
closure is a plain and palpable invasion of rights. 

With this backdrop, the Court of Claims ruled:  
On the briefing and documentary evidence 
presented in the parties’ briefing, the Court 
concludes that summary disposition is not 
warranted at this time.  In that regard, [the 
State] appears to take the position that any 
measure taken under the name of public health 
is permissible and that the Court must conclude 
that the restrictions at issue were reasonable 
and not arbitrary because [the State] has 
declared them as such.  Indeed, [the State’s] 
briefing makes many factual assertions without 
any documentary evidence to support those 
assertions.  Caselaw, while giving leeway to the 
state’s public health measures, does not give 
that much leeway . . . . [The State] has produced 
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no evidence in support of its initial decision to 
close fitness facilities, nor has it provided 
evidence that informed its decision to continue 
to prohibit use of the facilities, even in a reduced 
or limited capacity.  Nor has [the State] 
produced evidence suggesting why other indoor 
activities were permitted to resume—such as 
casinos in August 2020—but gyms and fitness 
centers remained closed at that time.  And while 
[the State] cursorily cites after-the-fact internet 
materials as justifications for its decisions, there 
is no documentary evidence suggesting whether 
the state relied on these materials, or any other 
evidence, in its decision-making.[5]  [The State’s] 
citation to these materials, with no indicia of 
whether this information ever informed the 
pertinent decisions in this case, does not satisfy 
[the State’s] burden as the moving party on a 
motion for summary disposition under MCR 
2.116(C)(10).  Even with the deferential manner 
of review that applies, the documentary 
evidence is not sufficient for the Court to make 
an informed decision on the pertinent inquiry 
demanded by Jacobson and its progeny.  As a 
result, summary disposition will not issue at 
this time.  [Citation omitted.]  
The Court of Claims denied the motion for 

summary disposition without prejudice.  The State 
applied for leave to appeal in this Court, and the Court 
of Claims entered a stay while the application was 
pending.  This Court subsequently granted leave to 

 
5 We note that the Court of Claims’ discussion regarding the 

documentary evidence was consistent with the record.   
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appeal.  The Gym 24/7 Fitness LLC v Michigan, 
unpublished order of the Court of Appeals, entered 
March 16, 2021 (Docket No. 355148).  The Gym then 
filed a cross-appeal. 

II. ANALYSIS 

A. OVERVIEW OF ARGUMENTS ON APPEAL 
The State argues that the Gym’s complaint failed 

as a matter of law to plead a valid takings claim.  The 
State contends that when the government properly 
exercises its police power, which the Gym had 
conceded, the Takings Clauses of our state and federal 
Constitutions are simply not implicated.  The State 
also maintains that, regardless, there was no 
categorical taking because the Governor’s actions 
were only temporary and partial in nature.  The State 
further asserts that there was no noncategorical 
taking of private property upon analysis of economic 
impact, consideration of interference with 
investment-backed expectations, and contemplation 
of the character of the government’s actions.  The 
State additionally argues that the Gym’s inverse-
condemnation claim failed as a matter of law because 
this claim requires a showing of abusive 
governmental action, which the Gym admitted did not 
occur, and the infliction of a unique injury, which the 
Gym did not allege.  

As it maintained below, the Gym continues to 
argue that for purposes of this lawsuit, it does not 
contest whether the closure of fitness centers was 
prudent or within the Governor’s authority, and it 
accepts that the Governor closed the private fitness 
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centers solely for a public purpose.6  The Gym 
contends that under those circumstances—when the 
government takes private property for a public 
purpose—the United States and Michigan 
Constitutions mandate the payment of “just 
compensation.”  The State, however, did not 
commence any form of condemnation proceedings and 
had not paid just compensation to the Gym or any 
fitness center.  With respect to the ruling by the Court 
of Claims, the Gym asserts that the court reached the 
right result but for the wrong reason because it 
applied an incorrect legal standard.  The Gym argues 
that “[u]nder takings jurisprudence, whether the 
taking by the government was reasonable or 
unreasonable is legally irrelevant.”  The Gym explains 
that “[g]overnments can, almost always, take private 
property; [but] they commit an actionable wrong when 
they fail to pay just compensation.”  Therefore, 
according to the Gym, this Court should affirm the 
ruling by the Court of Claims, albeit on different 
grounds.  

In reply, the State argues that the government’s 
exercise of police power to place temporary limits on 
the use of property in order to halt the spread of a 
deadly pandemic does not constitute a taking as a 
matter of law.  And the State contends that the 

 
6 Even with the decision by our Supreme Court in In re 

Certified Questions from the United States Dist Court, 506 Mich 
332, that the EPGA is unconstitutional and that the EMA did not 
give the Governor authority to issue EOs regarding the pandemic 
after April 30, 2020, the Gym has made no attempt to alter its 
position and theory of the case.  We do note that EO 2020-9 was 
the first EO closing fitness centers and that it was issued in 
March 2020, meaning that the Governor did have the authority 
to issue EO 2020-9 at the time under the EMA. 
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caselaw that the Gym relies on to argue the contrary 
is easily distinguishable and provides no support for 
the Gym’s stance. 

B. STANDARD OF REVIEW AND PRINCIPLES 
OF SUMMARY DISPOSITION 

We review de novo a trial court’s decision on a 
motion for summary disposition.  Hoffner v Lanctoe, 
492 Mich 450, 459; 821 NW2d 88 (2012).  This Court 
also reviews de novo issues of constitutional law.  
Adair v Michigan, 497 Mich 89, 101; 860 NW2d 93 
(2014).  And the question whether an unconstitutional 
taking occurred is likewise reviewed de novo on 
appeal.  Cove Creek Condo Ass’n, Inc v Vistal Land & 
Home Dev, LLC, 330 Mich App 679, 696; 950 NW2d 
502 (2019).  

The Court of Claims ultimately analyzed the 
motion for summary disposition under MCR 
2.116(C)(10), examining the documentary evidence, or 
lack thereof, in making its ruling.  In Batista v Office 
of Retirement Servs, 338 Mich App 340, 355-356; 980 
NW2d 107 (2021), this Court recited the principles 
governing review of a motion brought under MCR 
2.116(C)(10):  

MCR 2.116(C)(10) provides that summary 
disposition is appropriate when, “[e]xcept as to 
the amount of damages, there is no genuine 
issue as to any material fact, and the moving 
party is entitled to judgment or partial 
judgment as a matter of law.”  A motion brought 
pursuant to MCR 2.116(C)(10) tests the factual 
support for a party’s action.  “Affidavits, 
depositions, admissions, or other documentary 
evidence in support of the grounds asserted in 
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the motion are required . . . when judgment is 
sought based on subrule (C)(10),” MCR 
2.116(G)(3)(b), and such evidence, along with 
the pleadings, must be considered by the court 
when ruling on the (C)(10) motion, MCR 
2.116(G)(5).  “When a motion under subrule 
(C)(10) is made and supported . . . , an adverse 
party may not rest upon the mere allegations or 
denials of his or her pleading, but must, by 
affidavits or as otherwise provided in this rule, 
set forth specific facts showing that there is a 
genuine issue for trial.”  MCR 2.116(G)(4).  A 
trial court may grant a motion for summary 
disposition under MCR 2.116(C)(10) if the 
pleadings, affidavits, and other documentary 
evidence, when viewed in a light most favorable 
to the nonmovant, show that there is no genuine 
issue with respect to any material fact.  A 
genuine issue of material fact exists when the 
record, giving the benefit of reasonable doubt to 
the opposing party, leaves open an issue upon 
which reasonable minds might differ.  The trial 
court is not permitted to assess credibility, 
weigh the evidence, or resolve factual disputes, 
and if material evidence conflicts, it is not 
appropriate to grant a motion for summary 
disposition under MCR 2.116(C)(10).  Like the 
trial court’s inquiry, when an appellate court 
reviews a motion for summary disposition, it 
makes all legitimate inferences in favor of the 
nonmoving party.  A court may only consider 
substantively admissible evidence actually 
proffered by the parties when ruling on the 
motion.  [Quotation marks and citations 
omitted; ellipses in original.]  
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The issues raised on appeal also implicate MCR 
2.116(C)(8), which provides for summary disposition 
when a “party has failed to state a claim on which 
relief can be granted.”  MCR 2.116(C)(8) tests the legal 
sufficiency of a complaint.  Beaudrie v Henderson, 465 
Mich 124, 129; 631 NW2d 308 (2001).  In rendering its 
decision under MCR 2.116(C)(8), a trial court may 
only consider the pleadings.  Id.  The trial court must 
accept as true all of the factual allegations in the 
complaint.  Dolan v Continental Airlines/Continental 
Express, 454 Mich 373, 380–381; 563 NW2d 23 (1997).  
“The motion should be granted if no factual 
development could possibly justify recovery.” 
Beaudrie, 465 Mich at 130. 

C. CONSTITUTIONAL CONSTRUCTION 
PRINCIPLES 

In AFSCME Council 25 v State Employees’ 
Retirement Sys, 294 Mich App 1, 8-9; 818 NW2d 337 
(2011), this Court articulated the governing principles 
of construction with respect to the Michigan 
Constitution:  

When interpreting a constitutional provision, 
the primary goal is to determine the initial 
meaning of the provision to the ratifiers, the 
people, at the time of ratification. The primary 
objective of constitutional interpretation, not 
dissimilar to any other exercise in judicial 
interpretation, is to faithfully give meaning to 
the intent of those who enacted the law.  To 
effectuate this intent, the appellate courts apply 
the plain meaning of the terms used in the 
constitution.  When technical terms are 
employed, the meaning understood by those 
sophisticated in the law at the time of 
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enactment will be given unless it is clear that 
some other meaning was intended.  To clarify 
the meaning of the constitutional provision, the 
court may examine the circumstances 
surrounding the adoption of the provision and 
the purpose sought to be achieved.  An 
interpretation resulting in a holding that the 
provision is constitutionally valid is preferred to 
one that finds the provision constitutionally 
invalid, and a construction that renders a clause 
inoperative should be rejected.  Constitutional 
convention debates are relevant, albeit not 
controlling.  Every provision in our constitution 
must be interpreted in light of the document as 
a whole, and no provision should be construed to 
nullify or impair another.  [Quotation marks, 
citations, and brackets omitted.]  
When construing the Michigan Constitution, we 

are not bound by the United States Supreme Court’s 
interpretation of the United States Constitution, even 
when the language in both documents is identical.  
See Harvey v Michigan, 469 Mich 1, 6 & n 3; 664 
NW2d 767 (2003).  When, however, we are engaged in 
the construction of the United States Constitution, we 
are bound by the decisions of the United States 
Supreme Court interpreting the United States 
Constitution.  See People v Lechner, 307 Mich 358, 
361; 11 NW2d 918 (1943); Easley v John Hancock Mut 
Life Ins Co, 70 Mich App 451, 455; 245 NW2d 785 
(1976), rev’d on other grounds 403 Mich 521 (1978). 

D. DISCUSSION 
In light of the theory pursued by the Gym, the 

primary question presented in this appeal is whether 
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the business owner of private property is entitled to 
just compensation under either the state or federal 
Takings Clause when the government properly 
exercises its police power to protect the health, safety, 
and welfare of its citizens during a pandemic by 
temporarily closing the owner’s business operations.  

We first note that the Gym is correct in its 
assessment that the Court of Claims did not properly 
analyze the motion for summary disposition and 
misconstrued the nature of the Gym’s argument.  The 
Court of Claims determined that the closure of fitness 
centers had to be reasonable and not arbitrary and 
oppressive and that the State failed to provide any 
documentary evidence to establish reasonableness 
and the absence of arbitrariness and oppressiveness.  
The Gym, however, from the commencement of this 
case through the motion for summary disposition, 
conceded that the closure of fitness centers reflected 
the proper exercise of police power.  In other words, 
the Gym effectively took the position that the 
Governor’s EOs were reasonable and not arbitrary 
and oppressive.7  Accordingly the Court of Claims 

 
7 To be clear, the Gym does not believe that the closure of 

fitness centers was reasonable.  But the Gym’s theory of the case 
is that it is entitled to just compensation regardless of the 
reasonableness of the EOs.  In its brief on appeal, the Gym notes 
that it provided documentary evidence in the form of a study that 
demonstrated that shuttering gyms and fitness centers was 
unnecessary and that the risk of transmitting COVID-19 at such 
facilities was no greater than at other businesses involved in 
indoor activities.  The Gym contends that the State’s argument 
to the contrary was not supported by any proper documentary 
evidence and that even if the hearsay references cobbled together 
by the State and obtained from the Internet can be considered, it 
minimally created a genuine issue of material fact on the matter.  
Nevertheless, the Gym indicates that this underlying factual 
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erred in its reasoning for denying the State’s motion 
for summary disposition.  

1. POLICE POWER OF THE STATE 
We now examine the police power of the states.  In 

Jacobson, 197 US at 12, the United States Supreme 
Court addressed and upheld the constitutionality of a 
Massachusetts statute giving local boards of health—
when necessary for the public health or safety—the 
authority to require and enforce the vaccination and 
revaccination of residents.  The case arose when the 
board of health for the city of Cambridge mandated 
smallpox vaccinations.  Id. at 12-13.  The Court 
observed:  

The authority of the state to enact this statute 
[comes from] what is commonly called the police 
power—a power which the State did not 
surrender when becoming a member of the 
Union under the Constitution.  Although this 
court has refrained from any attempt to define 
the limits of that power, . . . it has distinctly 
recognized the authority of a State to enact 
quarantine laws and health laws of every 
description; indeed, all laws that relate to 
matters completely within its territory and 
which do not by their necessary operation affect 
the people of other States.  According to settled 
principles the police power of a State must be 
held to embrace, at least, such reasonable 
regulations established directly by legislative 

 
dispute “misses the pertinent point” and is irrelevant.  And the 
Gym emphasizes that “[t]his suit does not seek to contest 
whether Governor Whitmer’s decision to issue the [EOs] . . . were 
[sic] prudent.”   
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enactment as will protect the public health and 
the public safety.  [Id. at 24-25 (quotation marks 
and citations omitted).]  
The Jacobson Court indicated that “[t]he 

possession and enjoyment of all rights are subject to 
such reasonable conditions as may be deemed by the 
governing authority of the country essential to the 
safety, health, peace, good order and morals of the 
community.”  Id. at 26 (quotation marks and citation 
omitted).  The United States Supreme Court “has 
more than once recognized it as a fundamental 
principle that persons and property are subjected to 
all kinds of restraints and burdens, in order to secure 
the general comfort, health, and prosperity of the 
State[.]”  Id. (quotation marks and citations omitted). 
The Supreme Court cautioned that “[e]ven liberty 
itself, the greatest of all rights, is not unrestricted 
license to act according to one’s own will.”  Id. at 26-
27. 

In People ex rel Hill v Lansing Bd of Ed, 224 Mich 
388, 390; 195 NW 95 (1923), the Michigan Supreme 
Court addressed a comparable smallpox-vaccination 
mandate, ruling as follows: 

We are plowing no virgin field in considering the 
questions here involved.  Numerous decisions, 
both Federal and State, have considered the 
questions now before us.  They are not all in 
accord and in some instances are not 
reconcilable.  There is, however, a very marked 
trend in them in one direction, that which 
upholds the right of the State in the exercise of 
its police power and in the interest of the public 
health, to enact such laws, such rules and 
regulations, as will prevent the spread of this 
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dread disease.  The power of the State to require 
vaccination in case the disease was present in a 
community was upheld in Jacobson . . . . 
“The Constitution guarantees to citizens the 

general right to engage in any business which does not 
harm the public,” but “[t]his constitutional right to 
engage in business is subject to the sovereign police 
power of the State to preserve public health, safety, 
morals and public welfare.”  Grocers Dairy Co v Dep’t 
of Agriculture Dir, 377 Mich 71, 76; 138 NW2d 767 
(1966).  In general, “[i]t has been long recognized that 
the state, pursuant to its inherent police power, may 
enact regulations to promote the public health, safety, 
and welfare.”  Blue Cross & Blue Shield of Mich v 
Governor, 422 Mich 1, 73; 367 NW2d 1 (1985).  “The 
test to determine whether legislation enacted 
pursuant to the police power comports with due 
process is whether the legislation bears a reasonable 
relation to a permissible legislative objective.”  Id. at 
74 (quotation marks and citation omitted).  In this 
case, the Gym’s theory of liability does not hinge on 
any alleged due-process violation or other claimed 
frailty with the Governor’s exercise of police power in 
issuing the EOs; rather, the Gym accepts for the sake 
of argument that the Governor properly acted for a 
public purpose, but nevertheless demands “just 
compensation” for a taking of private property.8 

 
8 We note that “the police power is legislative in nature.”  In re 

Certified Questions from the United States Dist Court, 506 Mich 
at 364 (opinion by MARKMAN, J.) (emphasis added).  And we 
are addressing EOs that were issued by the Governor.  The 
Governor, however, relied on legislative enactments—the EMA 
and the EPGA—as the source of her authority to issue the EOs; 
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2. THE TAKINGS CLAUSES AND INVERSE 
CONDEMNATION 

We now examine takings jurisprudence.  Under the 
United States Constitution, private property shall not 
be taken “for public use, without just compensation.”  
US Const, Am V.  “The Takings Clause of the Fifth 
Amendment . . . [is] applicable to the States through 
the Fourteenth Amendment[.]”  Cedar Point Nursery 
v Hassid, 594 US ___, ___; 141 S Ct 2063, 2071; 210 L 
Ed 2d 369 (2021).  And under the Michigan 
Constitution, “[p]rivate property shall not be taken for 
public use without just compensation therefore being 
first made or secured in a manner prescribed by law.”  
Const 1963, art 10, § 2.  “While we draw on authority 
discussing and interpreting both clauses, we must 
keep in mind that Michigan’s Takings Clause has 
been interpreted to afford property owners greater 
protection than its federal counterpart when it comes 
to the state’s ability to take private property for a 
public use under the power of eminent domain.”  
Rafaeli, LLC v Oakland Co, 505 Mich 429, 454; 952 
NW2d 434 (2020).  

With respect to the analysis regarding an alleged 
taking under the Fifth Amendment, the United States 

 
therefore, police powers are indeed implicated.  Our Supreme 
Court stated:  

Concerning the subject matter of the emergency powers 
conferred by the EPGA, it is remarkably broad, authorizing 
the Governor to enter orders “to protect life and property 
or to bring the emergency situation within the affected area 
under control.” MCL 10.31(1).  It is indisputable that such 
orders “to protect life and property” encompass a 
substantial part of the entire police power of the state.  [Id. 
at 363 (citation omitted).]   
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Supreme Court in Cedar Point Nursery, 594 US at ___; 
141 S Ct at 2071-2072, recently set forth the following 
analytical framework: 

When the government physically acquires 
private property for a public use, the Takings 
Clause imposes a clear and categorical 
obligation to provide the owner with just 
compensation.  The Court’s physical takings 
jurisprudence is as old as the Republic.  The 
government commits a physical taking when it 
uses its power of eminent domain to formally 
condemn property.  The same is true when the 
government physically takes possession of 
property without acquiring title to it.  And the 
government likewise effects a physical taking 
when it occupies property—say, by recurring 
flooding as a result of building a dam.  These 
sorts of physical appropriations constitute the 
clearest sort of taking, and we assess them using 
a simple, per se rule:  The government must pay 
for what it takes.  
When the government, rather than 
appropriating private property for itself or a 
third party, instead imposes regulations that 
restrict an owner’s ability to use his own 
property, a different standard applies.  Our 
jurisprudence governing such use restrictions 
has developed more recently.  Before the 20th 
century, the Takings Clause was understood to 
be limited to physical appropriations of 
property.  In Pennsylvania Coal Co v Mahon, 
260 US 393; 43 S Ct 158; 67 L Ed 322 (1922), 
however, the Court established the proposition 
that while property may be regulated to a 
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certain extent, if regulation goes too far it will 
be recognized as a taking.  This framework now 
applies to use restrictions as varied as zoning 
ordinances, orders barring the mining of gold, 
and regulations prohibiting the sale of eagle 
feathers.  To determine whether a use 
restriction effects a taking, this Court has 
generally applied the flexible test developed in 
Penn Central, balancing factors such as the 
economic impact of the regulation, its 
interference with reasonable investment-backed 
expectations, and the character of the 
government action.  [Quotation marks and 
citations omitted.][9] 
The Takings Clauses of the Michigan and United 

States Constitutions both “prohibit the taking of 
private property for public use without just 
compensation.”  Chelsea Investment Group LLC v City 

 
9 In Yee v Escondido, 503 US 519, 522-523; 112 S Ct 1522; 118 

L Ed 2d 153 (1992), the United States Supreme Court similarly 
stated:  

Most of our cases interpreting the [Takings] Clause fall 
within two distinct classes.  Where the government 
authorizes a physical occupation of property (or actually 
takes title), the Takings Clause generally requires 
compensation.  But where the government merely 
regulates the use of property, compensation is required 
only if considerations such as the purpose of the 
regulation or the extent to which it deprives the owner of 
the economic use of the property suggest that the 
regulation has unfairly singled out the property owner to 
bear a burden that should be borne by the public as a 
whole.  The first category of cases requires courts to apply 
a clear rule; the second necessarily entails complex 
factual assessments of the purposes and economic effects 
of government actions.  [Citations omitted.]    
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of Chelsea, 288 Mich App 239, 261; 792 NW2d 781 
(2010).  “The Taking Clauses do not prohibit the 
government’s interference with a private individual’s 
property, but require that interferences amounting to 
a taking be compensated.”  Id.  Generally speaking, 
the government takes private property from the 
owner by way of formal condemnation proceedings, 
but regulations issued by the government that 
overburden property can also result in a compensable 
taking.  Id.  A “categorical” taking occurs “when there 
has been a physical invasion of a landowner’s property 
or when a regulatory taking has deprived an owner of 
all economically and beneficial use of the land.”  Id. at 
261 n 5 (emphasis added).  “Regulatory taking claims 
that do not rise to the level of a categorical taking are 
governed by the standard set out in Penn Central . . . .” 
Id. at 261.10  “[A] mere reduction in the value of 
regulated property is insufficient by itself to establish 
that a compensable taking has occurred.”  Id. at 262.  

The Michigan Supreme Court in K & K Constr, Inc 
v Dep’t of Natural Resources, 456 Mich 570, 576; 575 
NW2d 531 (1998), similarly observed that a person’s 
property may effectively be taken when it is 
overburdened by regulations.  Taking actions require 
a case-specific inquiry, and land-use regulations can 
effectuate a taking when they deny a landowner 
economically viable use of his or her property.  Id.  As 
indicated, a “categorical” taking occurs when a 
regulation deprives an owner of all economically 

 
10 “When a taking is noncategorical, the court will undertake 

the fact-based inquiry enumerated in Penn Central to evaluate 
whether the governmental action constituted a compensable 
taking of the property interest.”  American Pelagic Fishing Co, 
LP v United States, 379 F3d 1363, 1372 (CA Fed, 2004).   
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productive or beneficial use of property.  Id. at 576-
577.11  And a noncategorical regulatory taking can 
occur upon application of the Penn Central balancing 
test.  Id. at 577.  

Inverse condemnation is a de facto taking in which 
the government effectively takes property absent 
formal condemnation proceedings.  Merkur Steel 
Supply, Inc v Detroit, 261 Mich App 116, 125; 680 
NW2d 485 (2004).  “An inverse condemnation claim 
may be based upon the government’s ‘regulatory 
taking’ of private property.”  Dorman v Clinton Twp, 
269 Mich App 638, 646; 714 NW2d 350 (2006).  
Inverse condemnation concerns the taking of private 
property, and pursuant to the Takings Clauses, “a 
victim of such a taking is entitled to just compensation 
for the value of the property taken.”  Hart v Detroit, 
416 Mich 488, 494; 331 NW2d 438 (1982).12 

 
11 The United States Supreme Court in Lucas v South Carolina 

Coastal Council, 505 US 1003, 1019; 112 S Ct 2886; 120 L Ed 2d 
798 (1992), stated “that there are good reasons for our frequently 
expressed belief that when the owner of real property has been 
called upon to sacrifice all economically beneficial uses in the 
name of the common good, that is, to leave his property 
economically idle, he has suffered a taking.” 

12 In Hinojosa v Dep’t of Natural Resources, 263 Mich App 537, 
548; 688 NW2d 550 (2004), this Court discussed inverse 
condemnation: 

What governmental action constitutes a “taking” is not 
narrowly construed, nor does it require an actual physical 
invasion of the property.  No precise formula exists.  
Pertinent factors include whether the governmental entity 
abused its exercise of legitimate eminent domain power to 
plaintiff’s detriment.  Further, a plaintiff alleging inverse 
condemnation must prove a causal connection between the 
government’s action and the alleged damages.  A plaintiff 
alleging a de facto taking or inverse condemnation must 
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Finally, as noted earlier in this opinion, a 
temporary taking can be compensable under the 
Takings Clauses.  First English Evangelical Lutheran 
Church of Glendale v Los Angeles Co, 482 US 304, 321; 
107 S Ct 2378; 96 L Ed 2d 250 (1987); Cummins v 
Robinson Twp, 283 Mich App 677, 704; 770 NW2d 
421(2009).  To summarize, there are physical takings 
and regulatory takings.  A physical taking of private 
property is a categorial taking that requires the 
payment of just compensation.  A regulatory taking 
involving the deprivation of all economically 
productive or beneficial use of property is also a 
categorical taking, requiring the payment of just 
compensation.  The second type of regulatory taking—
a noncategorical taking—is one that is determined 
upon application of the Penn Central balancing test.   
Additionally, inverse condemnation arises when the 
government takes property, either by physical 
invasion or regulation, absent formal condemnation 
proceedings.  Finally, a taking can be either 
temporary or permanent. 

 
prove that the government’s actions were a substantial 
cause of the decline of his property’s value and also establish 
the government abused its legitimate powers in affirmative 
actions directly aimed at the plaintiff’s property.  While 
there is no exact formula to establish a de facto taking, there 
must be some action by the government specifically directed 
toward the plaintiff’s property that has the effect of limiting 
the use of the property.  [Quotation marks, citations, and 
parentheses omitted.] 

Inaction or omissions cannot support a claim of inverse 
condemnation.  See id. at 549. 
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3. RESOLUTION 
We begin by noting that to the best of our 

knowledge, every federal court and state appellate 
court that has addressed a takings claim stemming 
from the government’s closure of a business as a 
safeguard against the spread of COVID-19 has 
rejected the claim.  See Bojicic v DeWine, 569F Supp 
3d 669, 689-691(ND Ohio, 2021); Case v Ivey, 542 F 
Supp 3d 1245, 1281–1283 (MD Ala, 2021); Underwood 
v Starkville, 538 F Supp 3d 667, 678-681 (ND Miss, 
2021); Amato v Elicker, 534 F Supp 3d 196, 212-215 
(D Conn, 2021); Metroflex Oceanside LLC v Newsom, 
532 F Supp 3d 976, 981-982 (SD Cal, 2021); Northland 
Baptist Church of St Paul v Walz, 530 F Supp 3d 790, 
815–817(D Minn, 2021); TJM64, Inc v Harris, 526 F 
Supp 3d 331, 335–339 (WD Tenn, 2021); Flint v Kauai 
Co, 521 F Supp 3d 978, 988-993 (D Hawaii, 2021); 
Daugherty Speedway, Inc v Freeland, 520 F Supp 3d 
1070, 1075-1078 (ND Ind, 2021); Antietam Battlefield 
KOA v Hogan, 501 F Supp 3d 339, 347 (D Md, 2020); 
Bimber’s Delwood, Inc v James, 496 F Supp 3d 760, 
782-785 (WD NY, 2020); Lebanon Valley Auto Racing 
Corp v Cuomo, 478 F Supp 3d 389, 400-402 (ND NY, 
2020); Savage v Mills, 478 F Supp 3d 16, 30–32 (D Me, 
2020); Oregon Restaurant & Lodging Ass’n v Brown, 
___ F Supp 3d ___, ___ (D Or, 2020); slip op at 12–14; 
JWC Fitness, LLC v Murphy, ___ NJ Super ___, ___; 
___ A3d ___ (App Div, 2021); slip op at 21–29; State v 
Wilson, ___ NM ___, ___; 2021 NMSC 022; 489 P3d 
925, 940-942 (2021); Friends of Danny DeVito v Wolf, 
658 Pa 165, 199–204; 227 A3d 872 (2020).  We now 
join those courts and reject the Gym’s claim that its 
property was taken absent just compensation in 
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violation of the Takings Clauses of the state and 
federal Constitutions. 

Initially, we conclude that the Gym’s claims do not 
involve a physical taking of its property.  There is no 
allegation or evidence that the State physically 
acquired, took possession of, occupied, or appropriated 
the Gym’s private property.  Accordingly, this case 
solely concerns an alleged regulatory taking through 
the operation of the EOs.  The Gym contends that the 
EOs deprived it of all economically productive or 
beneficial use of its property by completely shuttering 
the business, thereby resulting in a categorical or “per 
se” taking that mandated the payment of just 
compensation.  In the alternative, the Gym argues 
that issuance and enforcement of the EOs gave rise to 
a noncategorical regulatory taking, as determined 
upon application of the Penn Central balancing test. 

We hold as a matter of law that the Gym was not 
deprived of all economically productive or beneficial 
use of its property as a result of the Governor’s EOs; 
there was no regulatory categorical taking of the 
Gym’s property.  In Tahoe-Sierra Preservation 
Council, Inc v Tahoe Regional Planning Agency, 535 
US 302, 306; 122 S Ct 1465; 152 L Ed 2d 517 (2002), 
the United States Supreme Court introduced its 
opinion as follows: 

The question presented is whether a 
moratorium on development imposed during the 
process of devising a comprehensive land-use 
plan constitutes a per se taking of property 
requiring compensation under the Takings 
Clause of the United States Constitution.  This 
case actually involves two moratoria ordered by 
respondent Tahoe Regional Planning Agency 
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(TRPA) to maintain the status quo while 
studying the impact of development on Lake 
Tahoe and designing a strategy for 
environmentally sound growth.  The first, 
Ordinance 81-5, was effective from August 24, 
1981, until August 26, 1983, whereas the second 
more restrictive Resolution 83-21 was in effect 
from August 27, 1983, until April 25, 1984.  As 
a result of these two directives, virtually all 
development on a substantial portion of the 
property subject to TRPA’s jurisdiction was 
prohibited for a period of 32 months. 
The Supreme Court first noted that it is 

“inappropriate to treat cases involving physical 
takings as controlling precedents for the evaluation of 
a claim that there has been a ‘regulatory taking[.]’ ” 
Id. at 323.  The Court also observed that when “an 
owner possesses a full bundle of property rights, the 
destruction of one strand of the bundle is not a 
taking.”  Id. at 327 (quotation marks and citation 
omitted). 

Citing language from Lucas v South Carolina 
Coastal Council, 505 US 1003, 1017–1020; 112 S Ct 
2886; 120 L Ed 2d 798 (1992), the Court in Tahoe-
Sierra Preservation Council emphasized that a 
categorical regulatory taking is limited to 
extraordinary circumstances in which no productive 
or economically beneficial use of land is allowed and 
when there has been a “100%,” complete elimination 
or obliteration of value, i.e., a total loss; otherwise, the 
Penn Central analysis applies.  Tahoe-Sierra 
Preservation Council, 535 US at 330.  The Court 
indicated that a permanent deprivation of an owner’s 
use of an entire parcel of property constitutes a taking 



Appendix 31a 
 

of the whole parcel, whereas the imposition of a 
temporary restriction that merely causes a 
diminution in value is not a taking of the whole parcel.  
Id. at 332.13  And according to the Court, a fee simple 
estate is not “rendered valueless by a temporary 
prohibition on economic use, because the property will 
recover value as soon as the prohibition is lifted.”  Id.14 

The Supreme Court clarified that it was not 
holding “that the temporary nature of a land-use 
restriction precludes finding that it effects a taking”; 
rather, the Court “simply recognize[d] that it should 
not be given exclusive significance one way or the 
other.”  Id. at 337.  The Court determined “that the 
interest in ‘fairness and justice’ will be best served by 
relying on the familiar Penn Central approach when 
deciding cases like this, rather than by attempting to 
craft a new categorical rule.”  Id. at 342. 

 
13 The Court explained that “[a]n interest in real property is 

defined by the metes and bounds that describe its geographic 
dimensions and the term of years that describes the temporal 
aspect of the owner’s interest,” and “[b]oth dimensions must be 
considered if the interest is to be viewed in its entirety.”  Id. at 
331–332. 

14 We note that the Supreme Court distinguished the case from 
its earlier decision in Lucas in which the petitioner had 
purchased two residential beachfront lots for $975,000 upon 
which he intended to build single-family homes, but subsequent 
to his purchase a state statute was enacted that had the direct 
effect of barring the petitioner from ever erecting any habitable 
structure on the lots.  Tahoe-Sierra Preservation Council, 535 US 
at 329-330; Lucas, 505 US at 1006–1007.  The Lucas Court stated 
that the taking had been “unconditional and permanent,” even 
though the statute was subsequently amended.  Id. at 1012.  No 
such permanency existed in Tahoe-Sierra Preservation Council 
or in the instant case. 



Appendix 32a 
 

In this case, the closure of fitness centers for six 
months was temporary and considerably shorter in 
duration than the 32-month period involved in Tahoe-
Sierra Preservation Council.  Furthermore, there is no 
allegation or evidence that the Gym suffered a total 
loss or the complete elimination or obliteration of 
value by operation of the EOs.  Indeed, the Gym 
asserted in the complaint that the EOs had “very 
nearly” destroyed the property as a whole.  The 
property clearly still had value, even if no revenue or 
profit was generated during the closure.15  And any 
lost value relative to the real and personal property 
was likely recovered as soon as the temporary 
prohibition was lifted.16  In sum, we hold that as a 
matter of law there was no categorical regulatory 
taking. 

Next, we hold as a matter of law that there was no 
regulatory taking under Penn Central.  With respect 
to the Penn Central balancing test,17 the first two 
factors—economic impact of the EOs and their 

 
15 Furthermore, lost profits and other consequential damages 

are generally not recoverable as just compensation in 
condemnation proceedings; just compensation focuses on lost 
market value.  United States v Petty Motor Co, 327 US 372, 377–
378; 66 S Ct 596; 90 L Ed 729 (1946). 

16 We find validity in the following argument presented by the 
State in its brief on appeal: 

The [EOs] . . . did not preclude employees of fitness centers 
from accessing the centers’ indoor facilities, nor did it 
preclude those businesses from using their facilities to 
engage in other, lower-risk commercial activity, fitness-
related or otherwise (such as the provision of remote fitness 
services through recorded or live online classes, or the sale 
of products . . .). 
17 See Penn Central, 438 US at 124. 
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interference with reasonable investment-backed 
expectations—weigh in favor of the Gym because its 
business was in fact shuttered under the EOs, but we 
do not give those factors all that much weight because 
the economic impact and the interference with 
business expectations arising from the closure orders 
were short-lived.  Moreover, the third factor—the 
character of the government’s action—was compelling 
in that the aim of the EOs was to stop the spread of 
COVID-19, which our Supreme Court described as 
“one of the most threatening public-health crises of 
modern times,” resulting in “significant numbers of 
persons suffering serious illness or death.”  In re 
Certified Questions from the United States Dist Court, 
506 Mich at 337–338 (opinion by MARKMAN, J.).  
And, once again, the Gym accepted that the 
Governor’s EOs were issued solely for a public purpose 
and did not contest the prudence of the Governor’s 
actions or her authority to issue the EOs.18  Lending 
further support for our stance that the character of 
the Governor’s actions strongly favors the State, or 
perhaps actually demands that we find no taking, is 
language in precedent from the United States 
Supreme Court. 

In Lucas, 505 US at 1029, the Supreme Court 
indicated that just compensation is not owed to a 

 
18 On the issue of reasonableness, for purposes of analyzing an 

alleged violation of “substantive due process” and not a taking, 
we note regulations must be reasonably necessary to preserve 
the public’s health and safety and cannot be arbitrary and 
capricious.  Bonner v City of Brighton, 495 Mich 209, 227–228; 
848 NW2d 380 (2014) (referring to the “test of reasonableness” 
in regard to zoning ordinances and substantive-due-process 
challenges).  The Gym states in its brief on appeal that it “did not 
make and will not be making a substantive due process claim.” 
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property owner for an alleged taking that arises from 
a law or decree that does nothing more “than duplicate 
the result that could have been achieved in the courts 
. . . by the State under its . . . power to abate nuisances 
that affect the public generally, or otherwise.”  
(Emphasis added.)  The Supreme Court then noted, 
“The principal ‘otherwise’ that we have in mind is 
litigation absolving the State . . . of liability for the 
destruction of real and personal property, in cases of 
actual necessity, to prevent the spreading of a fire or 
to forestall other grave threats to the lives . . . of others.”  
Id. at 1029 n 16 (quotation marks and citations 
omitted; emphasis added).  In this case, the purpose 
of the EOs was to forestall the spread of COVID-19 
that had hospitalized and killed thousands of 
Michiganders. 

Along those same lines, in Penn Central, 438 US at 
125, the United States Supreme Court explained:  

[I]n instances in which a state tribunal 
reasonably concluded that “the health, safety, 
morals, or general welfare” would be promoted 
by prohibiting particular contemplated uses of 
land, this Court has upheld land-use regulations 
that destroyed or adversely affected recognized 
real property interests.  See Nectow v 
Cambridge, 277 US 183, 188[; 48 S Ct 447; 72 L 
Ed 842] (1928).  Zoning laws are, of course, the 
classic example, see Euclid v Ambler Realty Co, 
272 US 365[; 47 S Ct 114; 71 L Ed 303] (1926) 
(prohibition of industrial use); Gorieb v Fox, 274 
US 603, 608[; 47 S Ct 675; 71 L Ed 1228] (1927) 
(requirement that portions of parcels be left 
unbuilt); Welch v Swasey, 214 US 91[; 29 S Ct 
567; 53 L Ed 923] (1909) (height restriction), 
which have been viewed as permissible 
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governmental action even when prohibiting the 
most beneficial use of the property.  
Similarly to this quoted passage, in Keystone 

Bituminous Coal Ass’n v DeBenedictis, 480 US 470, 
491–492; 107 S Ct 1232; 94 L Ed 2d 472 (1987), the 
United States Supreme Court expressed:  

The Court’s hesitance to find a taking when the 
State merely restrains uses of property that are 
tantamount to public nuisances is consistent 
with the notion of “reciprocity of advantage” . . . .  
Under our system of government, one of the 
State’s primary ways of preserving the public 
weal is restricting the uses individuals can 
make of their property.  While each of us is 
burdened somewhat by such restrictions, we, in 
turn, benefit greatly from the restrictions that 
are placed on others.  These restrictions are 
properly treated as part of the burden of 
common citizenship.  Long ago it was recognized 
that all property in this country is held under 
the implied obligation that the owner’s use of it 
shall not be injurious to the community, and the 
Takings Clause did not transform that principle 
to one that requires compensation whenever the 
State asserts its power to enforce it.  [Quotation 
marks and citations omitted.]  
In light of this precedent, we cannot conclude that 

the Gym has a viable takings case under the Penn 
Central balancing test.  We will, however, briefly 
examine a couple of cases cited by the Gym.  The Gym 
attempts to support its position by citing Cedar Point 
Nursery, 594 US ___; 141 S Ct 2063.  But in that case, 
the United States Supreme Court faced the following 
set of circumstances: 
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A California regulation grants labor 
organizations a “right to take access” to an 
agricultural employer’s property in order to 
solicit support for unionization.  Agricultural 
employers must allow union organizers onto 
their property for up to three hours per day, 120 
days per year.  The question presented is 
whether the access regulation constitutes a per 
se physical taking under the Fifth and 
Fourteenth Amendments.  [Id. at ___; 141 S Ct 
at 2069 (citation omitted; second emphasis 
added).] 
Because Cedar Point Nursery addressed an alleged 

physical taking, it has no relevance to the instant 
case.  See Tahoe-Sierra Preservation Council, 535 US 
at 323 (it is not proper to treat cases involving a 
physical taking as controlling precedent when 
evaluating an alleged regulatory taking).  

The Gym’s reliance on Cebe Farms, Inc v United 
States, 116 Fed Cl 179 (2014), is also misplaced.  In 
Cebe Farms, the plaintiffs sought, in part, just 
compensation following the destruction by the United 
States Department of Agriculture of their breeder 
chickens and eggs as part of the government’s effort 
to eradicate a serious poultry disease that had broken 
out in Southern California.  Id. at 184.  Again, Cebe 
Farms was a case involving the physical destruction 
or taking of property, distinguishing it from the 
instant case.  

We reverse and remand for entry of judgment in 
favor of the State.  We do not retain jurisdiction.  
Having fully prevailed on appeal, the State may tax 
costs under MCR 7.219.  

/s/ Jane E. Markey  
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THE GYM 24/7 FITNESS, 
LLC, and All Others Similarly 
Situated, 

Plaintiffs-Appellants, 

v 

STATE OF MICHIGAN, 

Defendant-Appellee. 
__________________________/ 

 

SC: 164557 

COA: 355148 

Ct of Claims:  
20-000132-MM 

 

 
On January 10, 2024, the Court heard oral 

argument on the application for leave to appeal the 
March 31, 2022 judgment of the Court of Appeals.  On 
order of the Court, the application is again considered, 
and it is DENIED, because we are not persuaded that 
the question presented should be reviewed by this 
Court. 

VIVIANO, J. (dissenting). 
In response to the COVID-19 pandemic, Governor 

Gretchen Whitmer issued numerous executive orders 
reaching nearly every aspect of life in our state.  This 
Court struck down many of those orders as a violation 
of the separation of powers.  In re Certified Questions, 
506 Mich. 332, 958 N.W.2d 1 (2020).  But in their 
aftermath, important questions remained.  This case 
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raises the issue of whether the Governor’s temporary 
closure of in-person fitness businesses during the 
start of the pandemic constituted a regulatory taking.  
By denying leave to appeal, the majority leaves 
unresolved novel and important questions regarding 
federal and state takings jurisprudence.  Can the 
temporary impairment of business operations be a 
categorical taking if there are no reasonable 
alternative uses of the business property during the 
period in which its intended and normal use is 
prohibited?  And, if not, can the prohibition of the 
normal business operations nonetheless constitute a 
taking under the multifactor test established by the 
United States Supreme Court and employed by our 
courts?  Because neither that Court nor this one has 
given significant guidance on the actual application of 
the test, and because this case is an appropriate case 
in which to provide clarity in this area of the law, I 
would take the opportunity to do so.  Plaintiff, on 
behalf of a putative class, has raised plausible claims 
that the government took its property without just 
compensation, and genuine issues of material fact 
exist regarding its claims. Further factual 
development would aid in the proper resolution of 
these questions that should eventually be answered, 
such that summary disposition prior to the close of 
discovery was inappropriate.  I would reverse the 
Court of Appeals and remand to the trial court to 
allow discovery to continue in this case. 

I. FACTS AND PROCEDURAL HISTORY 
In March 2020, in response to the COVID-19 

pandemic, the Governor declared a state of 
emergency.  She issued numerous emergency orders 
throughout 2020.  Among them was an order 
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requiring “[g]ymnasiums, fitness centers, recreation 
centers, indoor sports facilities, indoor exercise 
facilities, exercise studios, and spas” to close to the 
public.1  Some businesses, such as bars and 
restaurants, were allowed to reopen in June 2020, 
subject to a number of limitations, including reduced 
occupancy.2  Gyms and similar facilities were allowed 
to reopen in September 2020.3  This Court 
subsequently held that the Governor’s executive 
orders exceeded her scope of authority under the 
Emergency Management Act4 and that the 
Emergency Powers of the Governor Act5 was 
unconstitutional because it violated the nondelegation 
doctrine.6 

Plaintiff, The Gym 24/7 Fitness, LLC, is the lead 
plaintiff in a putative class of plaintiffs made up of 
gyms, fitness centers, recreation centers, and other 
similarly situated businesses in Michigan.7  Plaintiff 
filed a complaint against the State of Michigan 
(hereinafter “defendant”), alleging that it and 
similarly situated businesses are entitled to just 
compensation under the federal and state takings 
clauses because of the closure of gyms and fitness 
centers for six months under executive orders issued 

 
1 Executive Order No. 2020-9. 
2 See Executive Order No. 2020-110. 
3 See Executive Order No. 2020-176. 
4 MCL 30.401 et seq. 
5 MCL 10.31 et seq., repealed 2021 PA 77. 
6 In re Certified Questions from the US Dist. Court, Western 

Dist. of Mich., 506 Mich. 332, 958 N.W.2d 1 (2020). 
7 The class has not been certified. 
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by the Governor in response to the COVID-19 
pandemic.8  Plaintiff does not challenge the 
Governor’s authority to issue the executive orders or 
argue that the closure did not serve a public purpose; 
rather, it merely argues that the closure constituted 
takings for which just compensation is required. 

Prior to the close of discovery, defendant sought 
summary disposition under MCR 2.116(C)(7), (8), and 
(10).  The Court of Claims denied the motion, ruling 
that there was a genuine issue of material fact as to 
whether the closure was reasonable and not arbitrary.  
The Court of Appeals reversed in a published opinion, 
holding that plaintiff had not established a taking.9  
The Court of Appeals subsequently denied plaintiff’s 
motion for reconsideration.  Plaintiff sought leave to 
appeal in this Court, and we ordered oral argument 
on the application. 

II. ANALYSIS 
Both the United States Constitution and the 

Michigan Constitution prohibit the taking of private 
property for public use without just compensation.10 

The Legislature has enacted a number of statutes that 
govern the formal acquisition of private property by 
the government.11  In order to make the protection of 
Const 1963, art 10, § 2 enforceable in the event that 

 
8 Count I of the complaint alleged a cause of action for inverse 

condemnation, Count II alleged a taking under Const. 1963, art. 
10, § 2, and Count III alleged a taking under U.S. Const., Am. V. 

9 The Gym 24/7 Fitness, LLC v Michigan, 341 Mich App 238, 
989 N.W.2d 844 (2022). 

10 U.S. Const., Am. V; Const. 1963, ar.t 10, § 2. 
11 See MCL 213.1 through MCL 213.391. 
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the government takes private property for public use 
without utilizing the proper legal mechanisms to do 
so, Michigan recognizes an “inverse or reverse 
condemnation” cause of action.12 

Plaintiff claims that the Governor’s closure orders 
amounted to a regulatory taking of its property.  A 
regulatory taking occurs “[w]hen the government, 
rather than appropriating private property for itself 
or a third party, instead imposes regulations that 
restrict an owner’s ability to use his own property 
. . . .”13  There are two categories of regulatory action 
that usually constitute per se takings.14  The first, 
described in Loretto v Teleprompter Manhattan CATV 
Corp, 458 U.S. 419, 102 S.Ct. 3164, 73 L.Ed.2d 868 
(1982), is when a government regulation requires an 
owner to suffer a permanent physical invasion of his 
or her property.15  The second, described in Lucas v 
South Carolina Coastal Council, 505 U.S. 1003, 112 
S.Ct. 2886, 120 L.Ed.2d 798 (1992), is when a 
“regulation denies all economically beneficial or 
productive use of land.”16  Unless a regulatory taking 
falls under one of these two categories, the test from 

 
12 Peterman v Dep’t of Natural Resources, 446 Mich. 177, 187-

188, 521 N.W.2d 499 (1994). 
13 Cedar Point Nursery v Hassid, 594 U.S. 139, 148, 141 S.Ct. 

2063, 210 L.Ed.2d 369 (2021).  This is in contrast to a physical 
taking, which occurs when the government “uses its power of 
eminent domain to formally condemn property,” “physically 
takes possession of property without acquiring title to it,” or 
“occupies property[.]”  Id. at 147-148. 

14 Lingle v Chevron USA Inc, 544 U.S. 528, 538, 125 S.Ct. 2074, 
161 L.Ed.2d 876 (2005). 

15 Lingle, 544 U.S. at 538, citing Loretto, 458 U.S. 419. 
16 Lucas, 505 U.S. at 1015. 
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Penn Central Transp Co v City of New York, 438 U.S. 
104, 98 S.Ct. 2646, 57 L.Ed.2d 631 (1978), applies to 
determine whether a taking occurred.17 

Plaintiff does not contend that a physical invasion 
occurred, and therefore this case does not fall under 
Loretto.  But I believe there are genuine issues of 
material fact as to plaintiff’s claims that a categorical 
taking occurred per Lucas and that a taking occurred 
under the Penn Central balancing test, such that 
summary disposition before the close of discovery was 
inappropriate. 

A. PLAINTIFF’S CATEGORICAL-TAKING 
CLAIM 

With regard to a categorical taking under Lucas, 
although the executive orders required gyms and 
similar businesses to close, they expressly allowed 
other businesses to remain open.  Consequently, some 
“productive or economically beneficial use of land” was 
permitted under the executive orders.18  But I 
disagree that Lucas stands for the proposition that the 
availability of any alternative use of the property, no 
matter how far-fetched, prevents a finding of a 
categorical taking.  As one scholar has observed, 
“[t]his approach would make it difficult for any 
regulatory taking to be recognized as illustrated by 

 
17 Lingle, 544 U.S. at 538; K & K Constr., Inc v Dep’t of Natural 

Resources, 456 Mich. 570, 576-577, 575 N.W.2d 531 (1998).  
Although the three tests are distinct, they “share a common 
touchstone” in that they all serve to “identify regulatory actions 
that are functionally equivalent” to a classic physical taking and 
focus “directly upon the severity of the burden that government 
imposes upon private property rights.”  Lingle, 544 U.S. at 539. 

18 Lucas, 505 U.S. at 1017. 
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[one federal district] court’s farcical recommendation 
for strippers to sell sodas in front of their shuttered 
establishment.”19 

In Kimball Laundry Co v United States, the United 
States Supreme Court stated that compensation 
might be justified regardless of whether alternative 
uses of the property were technically possible.20  The 
circumstances in Kimball were somewhat different, 
but an analogy to that case is apt.  There, the 
government had temporarily taken over a laundry 
during World War II.21  There was no question in 
Kimball that the plaintiff’s real and personal property 
had been physically taken; the question was whether 
the plaintiff was entitled to compensation for the 
business’s intangible assets.22  The Court rejected the 
argument that the plaintiff could have set up a 
laundry elsewhere and made use of its intangible 
assets.23  The rationale was that the interruption was 
temporary, rather than permanent, and thus 
requiring the plaintiff to obtain another laundry out 
of which to provide its services was infeasible.24  
“There was nothing it could do, therefore, but wait. 

 
19 Manns, Economic Liberty Takings, 29 Geo Mason L Rev 73, 

129 (2021); see also id. at 127 (discussing McCarthy v Cuomo, 
unpublished opinion and order of the United States District 
Court for the Eastern District of New York, issued June 18, 2020 
(Case No. 20-cv-2124), p. 9), 2020 WL 3286530. 

20 Kimball Laundry Co v United States, 338 U.S. 1, 15, 69 S.Ct. 
1434, 93 L.Ed. 1765 (1949). 

21 Id. at 3-4, 69 S.Ct. 1434. 
22 Id. at 11, 69 S.Ct. 143. 
23 Id. at 15, 69 S.Ct. 143. 
24 Id. 
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.  . . The temporary interruption as opposed to the 
final severance of occupancy so greatly narrows the 
range of alternatives open to the condemnee that it 
substantially increases the condemnor’s obligation to 
him.”25 

Although the present case is factually 
distinguishable from Kimball because here there was 
no physical occupation of the property, the same 
reasoning should apply here.  Whether the 
government physically takes a property or whether 
the government otherwise precludes use of a property, 
the result is the same from the perspective of one with 
an interest in the property—the government has 
prevented the interest holder from using property it is 
entitled to use to its detriment.  The Supreme Court 
has recognized that when the government occupies 
and uses a business, that is a taking that requires just 
compensation, including for operating losses 
incurred.26  When the government forces a business to 
incur losses by precluding use, I fail to see why just 
compensation would not be required.  In this case, 
there are questions of fact as to the extent to which 
the executive orders deprived plaintiff and other 
members of the putative class of the economic use of 
their property.  If only far-fetched alternative uses of 
the class members’ property would have been an 
option during the time gyms were required to close, 
that could be sufficient to show that the executive 
orders had the effect of depriving them of all economic 

 
25 Id. at 14-15, 69 S.Ct. 143. 
26 United States v Pewee Coal Co, 341 US 114, 118, 71 S.Ct. 

670, 95 L.Ed. 809 (1951). 
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use of their property in the same manner as if the 
government had physically occupied the property. 

Another argument against plaintiff’s position is 
that temporary takings cannot rise to the level of 
categorical takings because the economic value of the 
property returns once the taking ends.  The Supreme 
Court suggested such a view in Tahoe-Sierra 
Preservation Council, Inc v Tahoe Regional Planning 
Agency.27  It is questionable whether this logic extends 
to the present circumstances, and further factual 
development would aid in resolving this issue.  The 
property at issue in Tahoe-Sierra was land that had 
been subject to a development moratorium.28  Once 
the moratorium ended, the land could be developed.  
Here, by contrast, the effects of the “temporary” 
government actions might be severe and permanent 
for many businesses in the putative class.29  
Numerous gyms and fitness centers went out of 
business during the shutdown.30  At least for 

 
27 Tahoe-Sierra Preservation Council, Inc v Tahoe Regional 

Planning Agency, 535 U.S. 302, 332, 122 S.Ct. 1465, 152 L.Ed.2d 
517 (2002) (“Logically, a fee simple estate cannot be rendered 
valueless by a temporary prohibition on economic use, because 
the property will recover value as soon as the prohibition is 
lifted.”). 

28 Id. at 306, 122 S.Ct. 1465. 
29 See Economic Liberty Takings, 29 Geo Mason L Rev at 142 

(“The severity and potentially lasting consequences of the 
‘temporary’ shutdowns are very different than a temporal delay 
in development.  Therefore, the Lucas categorical takings 
approach would be the more appropriate framework for the 
affected businesses.”). 

30 See, e.g., Fernandez, How Many Gyms Survived the 
Devastation That Was 2020?, Health & Fitness Ass’n (August 5, 
2021) <https://www.healthandfitness.org/improve-



Appendix 47a 
 

businesses that went bankrupt as a result of the 
executive orders (rather than broader market forces), 
further factual development may reveal that they 
were deprived of the entire value of their property.31 

B. PLAINTIFF’S CLAIM UNDER PENN 
CENTRAL 

In Penn Central, the United States Supreme Court 
recognized the overarching principle that “[t]he Fifth 
Amendment’s guarantee is designed to bar 
Government from forcing some people alone to bear 
public burdens which . . . should be borne by the public 
as a whole . . . .”32  The Court acknowledged that there 

 
yourclub/industry-news/how-many-gyms-survived-the-
devastation-that-was-2020/> (accessed July 30, 2024) 
[https://perma.cc/W3WS-RA8T] (noting that nearly half of all 
fitness industry jobs were lost in 2020, that 22% of gyms had 
closed, and that revenue declined by $29.2 billion); Hermes, 
Fitness Industry Leaders Fear 1 in 5 Michigan Gyms Will Close 
by 2022, WDIV (February 4, 2021), 
<https://www.clickondetroit.com/news/michigan/2021/02/05/fitn
ess-industry-leadersfear-1-in-5-michigan-gyms-will-close-by-
2022/> (accessed July 30, 2024) [https://perma.cc/PHS2-3VZF] 
(characterizing in-person fitness centers as “one of the hardest-
hit” industries from the pandemic and noting that the Michigan 
Fitness Club Association expected approximately 20% of gyms in 
Michigan would have to close by 2022). 

31 See Economic Liberty Takings, 29 Geo Mason L Rev at 152 
(“[I]f shutdowns pushed companies from profitability into 
bankruptcy restructurings or liquidations, then the firms will 
have strong arguments . . . under Penn Central and Tahoe-Sierra 
. . . .”). 

32 Penn Central, 438 U.S. at 123 (cleaned up).  The Court has 
since reaffirmed the recognition of this principle.  See Yee v City 
of Escondido, 503 U.S. 519, 522-523, 112 S.Ct. 1522, 118 L.Ed.2d 
153 (1992) (explaining that compensation is required when the 
government regulates the use of property “only if considerations 
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is no “set formula” for determining when 
compensation must be paid for “economic injuries 
caused by public action,” and whether compensation 
is required is often a fact-specific inquiry.33  But it 
identified factors that should bear “particular 
significance.”34 

The economic impact of the regulation on the 
claimant and, particularly, the extent to which 
the regulation has interfered with distinct 
investment-backed expectations are, of course, 
relevant considerations.  So, too, is the character 
of the governmental action.  A “taking” may 
more readily be found when the interference 
with property can be characterized as a physical 
invasion by government than when interference 
arises from some public program adjusting the 
benefits and burdens of economic life to promote 
the common good.[35] 
The Court has given little definitive guidance as to 

how the three factors should be weighed.  It has 
characterized the first two factors—economic impact 
and interference with investment-backed 
expectations—as “primary” among the three factors 
and stated that the character of the governmental 

 
such as the purpose of the regulation or the extent to which it 
deprives the owner of the economic use of the property suggest 
that the regulation has unfairly singled out the property owner to 
bear a burden that should be borne by the public as a whole”) 
(emphasis added). 

33 Penn Central, 438 U.S. at 124 (quotation marks omitted); see 
also K & K Constr, 456 Mich. at 588. 

34 Penn Central, 438 U.S. at 124. 
35 Id. (citations omitted). 
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action “may be relevant in discerning whether a 
taking has occurred.”36  Beyond this, the Court has not 
provided any significant guidance as to how courts 
should weigh the three factors, which has left courts 
to struggle as they attempt to apply Penn Central.37  
At least one commentator has characterized Penn 
Central as creating not a rigid test but a “flexible 
approach in which the persuasive force of each factor 
will vary with the facts of each case.”38  But consistent 
with Lingle, “the most important factor is economic 
impact.”39 

Turning to the present case, the Court of Appeals’ 
application of Penn Central was quite brief: 

 
36 Lingle, 544 US at 538-539. 
37 See Echeverria, Making Sense of Penn Central, 39 Env’t L 

Rep News & Analysis 10,471, 10,485-10,486 (2009) (discussing 
how the three factors should be considered in resolving a case 
and noting that the Supreme Court “has provided no meaningful 
guidance on this point”); Merrill, The Character of the 
Governmental Action, 36 Vt L Rev 649, 652 (2012) (explaining 
that the Court’s regulatory takings decision after Penn Central 
have primarily focused on whether Penn Central applies and not 
how it applies); Cobun, In a 2002 Supreme Court Decision, Which 
Shifted Landowner and Government Expectations Regarding 
Temporary Regulatory Takings, the Court Held That Temporary 
Construction Moratoria During the Preparation of a 
Comprehensive Land-Use Plan Do Not Constitute Takings 
Requiring Compensation. Tahoe-Sierra Preservation Council v 
Tahoe Regional Planning Agency, 535 U.S. 302 (2002), 1 U Balt 
J Land & Dev 95, 96 (2011) (noting that lower courts have 
struggled in applying Penn Central, including how to weigh the 
factors). 

38 Making Sense of Penn Central, 39 Env’t L Rep News & 
Analysis at 10,485. 

39 Id. at 10,486. 
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[T]he first two factors—economic impact of the 
[executive orders] and their interference with 
reasonable investment-backed expectations—
weigh in favor of the Gym because its business 
was in fact shuttered under the [executive 
orders], but we do not give those factors all that 
much weight because the economic impact and 
the interference with business expectations 
rising from the closure orders were short lived.  
Moreover, the third factor—the character of the 
government’s action—was compelling in that 
the aim of the [executive orders] was to stop the 
spread of COVID-19, which our Supreme Court 
described as “one of the most threatening public-
health crises of modern times,” resulting in 
“significant numbers of persons suffering 
serious illness or death.”  In re Certified 
Questions from the United States Dist. Court, 
506 Mich. at 337-338 (opinion by MARKMAN, 
J.).[40] 
Based on that application, the Court concluded 

that a regulatory taking had not occurred under Penn 
Central.  Given the lack of guidance from the Supreme 
Court on the proper application of the Penn Central 
factors, it may be unfair to fault the Court of Appeals 
for its cursory application of the factors.  But absent 
guidance from the Supreme Court, it is incumbent 
upon this Court to provide our state courts with 
guidance as to how they should analyze regulatory-
takings claims. 

 
40 The Gym 24/7 Fitness, 341 Mich App at 267, 989 N.W.2d 

844. 
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This is especially true since the Michigan 
Constitution also prohibits the taking of private 
property for public use without just compensation.  
Although we have adopted Penn Central as the 
general test for regulatory takings,41 and the parties 
do not argue that we should do away with Penn 
Central in its entirety, that the Supreme Court has 
not provided additional guidance as to how the factors 
should be applied to a claim under the federal 
Constitution should not stop this Court from 
providing guidance as to how they should be applied 
to a claim under the state Constitution.42  By denying 
leave in this case, the Court passes up an important 
opportunity to provide clarity in this area of the law.  
Furthermore, the Court of Appeals’ analysis in this 
case was flawed, and this Court’s refusal to issue an 
opinion to provide guidance on this issue will 
perpetuate problems in our takings jurisprudence. 

For the reasons explained below, I believe genuine 
issues of material fact exist such that summary 
disposition was inappropriate before the close of 

 
41 K & K Constr., 456 Mich. at 576-577, 575 N.W.2d 531. 
42 See Sutton, 51 Imperfect Solutions: States and the Making of 

American Constitutional Law (New York: Oxford University 
Press, 2018), p. 174 (criticizing “the tendency of some state courts 
to diminish their constitutions by interpreting them in reflexive 
imitation of the federal courts’ interpretation of the Federal 
Constitution”); id. at 184 (dismissing concerns that delinking 
state and federal constitutional inquiries will cause confusion).  
This is especially true in this context, because we have previously 
interpreted Michigan’s Takings Clause as affording property 
owners greater protection than that afforded by the federal 
Takings Clause.  Compare Wayne Co v Hathcock, 471 Mich. 445, 
684 N.W.2d 765 (2004), with Kelo v City of New London, 545 US 
469, 125 S.Ct. 2655, 162 L.Ed.2d 439 (2005). 
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discovery.  At the outset, it is crucial to recognize that 
takings claims are generally “fact-intensive” and that 
“courts are typically reluctant to decide such claims at 
the summary judgment stage, preferring to wait for a 
trial to fully develop the factual record.”43  This is 
particularly true of claims under Penn Central, as the 
inquiry under Penn Central involves “complex factual 
assessments of the purposes and economic effects of 
government actions.”44  

Regarding the first factor, the economic impact of 
the executive orders, further factual development is 
necessary to determine whether this factor weighs in 
favor of finding that a taking occurred.  The economic 
impact on gyms in general due to the executive orders 
was certainly significant.  But the economic impact 
from the orders was significant with respect to most—
if not all—places of public accommodation, as what 
were frequently referred to as “nonessential” 
businesses were all forced to close to the public.  
Additionally, the economic burden cannot be 
evaluated simply by looking at prepandemic business 
levels.  Even if the Governor had not issued the orders, 
some portion of the population would presumably 
have scaled back their public outings, including to 
gyms, simply due to their own concerns about COVID-

 
43 Resource Investments, Inc v United States, 85 Fed Cl 447, 466 

(2009). 
44 Yee, 503 U.S. at 523, 112 S.Ct. 1522.  See generally Penn 

Central, 438 U.S. at 124, 98 S.Ct. 2646 (“Indeed, we have 
frequently observed that whether a particular restriction will be 
rendered invalid by the government’s failure to pay for any losses 
proximately caused by it depends largely upon the particular 
circumstances [in that] case.”) (quotation marks and citations 
omitted). 
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19.  Ultimately, the extent of revenues lost would be a 
question of what compensation is due, but a proper 
analysis of the first factor would recognize that there 
is some distinction between the economic impacts of 
the COVID-19 pandemic more broadly and those 
directly attributable to the executive orders. 

As for the second factor, interference with 
reasonable investment-backed expectations, further 
factual development is also necessary.  The Court of 
Appeals improperly frontloaded the inquiry on Factor 
Two and turned it into a legal question.45  While the 
interference with reasonable investment-backed 
expectations was spread out across most places of 
public accommodation, the interference was likely 
significant.  Defendant contends that the question is 
whether it would have been reasonable for businesses 
to expect it to do nothing once the pandemic started. 
But this is incorrect.  “The reasonable, investment-
backed expectation analysis is designed to account for 
property owners’ expectation that the regulatory 
regime in existence at the time of their acquisition will 
remain in place, and that new, more restrictive 

 
45 See Thomas, Evaluating Emergency Takings: Flattening the 

Economic Curve, 29 Wm & Mary Bill Rts J 1145, 1160 (2021) 
(“Most courts wrongly frontload the expectations inquiry and 
turn it into a legal question resolved by a judge, that the 
restrictions on the use of property are not ‘takings’ because the 
loss is merely the ‘incidental inconvenience’ of owning property.  
But expectations, the very fact-specific inquiry about what steps 
the plaintiff actually took that back up her claim that she 
expected that her property could not be taken away without 
compensation, should be left to the fact finder.”) (citations 
omitted). 
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legislation or regulations will not be adopted.”46  
Stated another way, the purpose of this factor “is to 
limit recoveries to property owners who can 
demonstrate that they bought their property in 
reliance on a state of affairs that did not include the 
challenged regulatory regime.”47  While not 
dispositive, the fact that so many businesses closed 
due to the pandemic—likely at least in part due to 
defendant’s restrictions—demonstrates that those 
business owners opened their businesses in reliance 
on a state of affairs that did not include the challenged 
restrictions. 

The Court of Appeals also improperly analyzed the 
third factor, the character of the governmental action.  
Under this factor, “[a] ‘taking’ may more readily be 
found when the interference with property can be 
characterized as a physical invasion by government, 
than when interference arises from some public 
program adjusting the benefits and burdens of 
economic life to promote the common good.”48  In 
applying this factor, it must be remembered that 
“[t]he Fifth Amendment’s guarantee that private 
property shall not be taken for a public use without 
just compensation was designed to bar Government 
from forcing some people alone to bear public burdens 
which, in all fairness and justice, should be borne by 
the public as a whole.”49  Our Court of Appeals has 

 
46 Love Terminal Partners, LP v United States, 889 F.3d 1331, 

1345 (Fed. Cir. 2018). 
47 Cienega Gardens v United States, 331 F.3d 1319, 1345-1346 

(Fed. Cir. 2003). 
48 Penn Central, 438 U.S. at 124, 98 S.Ct. 2646. 
49 Armstrong v United States, 364 US 40, 49, 80 S.Ct. 1563, 4 

L.Ed.2d 1554 (1960); see generally Fenster, The Stubborn 
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interpreted Penn Central as “requir[ing] a court to 
place the challenged regulatory action along a 
spectrum ranging from an actually physical taking on 
one extreme, to a far-reaching, ubiquitous 
governmental regulation that provides all property 
owners with an average reciprocity of advantage on 
the other.”50  “The relevant inquiries are whether the 
governmental regulation singles plaintiffs out to bear 
the burden for the public good and whether the 
regulatory act being challenged here is a 
comprehensive, broadly based regulatory scheme that 
burdens and benefits all citizens relatively equally.”51   
The present case falls somewhere in the middle of this 
spectrum.  There was no actual physical taking of 
property, but the regulations, also did not provide “all 
property owners with an average reciprocity of 
advantage.”52  Rather, the executive orders foisted on 
certain individuals and entities—including the 
putative class—the burden of preventing the spread 
of COVID-19.  Thus, further factual development 
would aid in the proper analysis of this factor. 

 
Incoherence of Regulatory Takings, 28 Stan Env’t L J 525, 559 
(2009) (arguing that Armstrong’s reciprocity principle should 
give meaning to the third Penn Central factor); Harris, The 
Coronavirus Pandemic Shutdown and Distributive Justice: Why 
Courts Should Refocus the Fifth Amendment Takings Analysis, 
54 Loy LA L Rev 455, 483-493 (2021) (arguing that the 
Armstrong principle should be added as a determinative fourth 
factor to the Penn Central analysis). 

50 K & K Const., Inc. v. Department of Environmental Quality, 
267 Mich App 523, 558, 705 N.W.2d 365 (2005) (quotation marks 
omitted). 

51 Id. at 559, 705 N.W.2d 365. 
52 Id. at 558, 705 N.W.2d 365 (quotation marks omitted). 
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Further factual development is also necessary to 
determine the proper weight to be given to each factor.  
I fail to understand how the Court of Appeals could 
possibly analyze—let alone determine what weight to 
give—each of the Penn Central factors without a full 
understanding of (1) the precise economic impacts 
from the executive orders, (2) the precise interference 
with investment-backed expectations caused by the 
orders, and (3) what the burdens and benefits of the 
orders were with respect to the putative class as 
compared to the burdens and benefits with respect to 
the citizenry at large. 

And even without further factual development, the 
Court of Appeals’ decision to weigh the first two 
factors less than the third factor due to the temporary 
nature of the restrictions is questionable for a number 
of reasons.  First, the Supreme Court itself said that 
the first two factors are “primary among” the three.53  
A number of commentators have been critical of 
courts’ tendencies to place too much focus on the third 
Penn Central factor when determining whether a 
taking took place as the government responded to an 
emergency.54  Second, Tahoe-Sierra expressly left 

 
53 Lingle, 544 U.S. at 538, 125 S.Ct. 2074. 
54 In the context of the COVID-19 pandemic specifically, 

Professor Jeffrey Manns argues that courts should give more 
weight to the first two factors and less weight to the third factor, 
contending “that courts routinely give conclusory weight to the 
character of the government action and fail to consider that 
takings compensation may be justified even in cases where the 
state is legitimately exercising its police powers.”  Economic 
Liberty Takings, 29 Geo Mason L Rev at 136.  Attorney Robert 
Thomas similarly explains: 

[C]ourts consistently misapply the takings test in 
emergency situations, most often treating it as 
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open the possibility that a temporary restriction could 
constitute a taking under Penn Central, Tahoe-Sierra, 
535 US at 334, and explained that the temporary 
nature of government action would not preclude 
finding a taking and “should not be given exclusive 
significance one way or the other,” id. at 337.  The 
temporary nature of regulations would be a factor that 
could affect the amount of compensation, not whether 
a taking took place.  Whether a taking has occurred is 
contingent on loss of use, whereas the value of what 
was lost is a matter of the compensation owed.55  
Moreover, as noted, the executive orders might have 
been temporary, but their effects on many businesses 
subjected to them were not.56 
  

 
dispositive, cutting off further inquiry even though an 
invocation of police power—responding to an emergency 
or otherwise—is not an exception to the just compensation 
requirement.  Indeed, the entire regulatory takings 
doctrine is premised on the idea that certain otherwise 
valid police power actions intrude “too far” into property 
rights and as a consequence require compensation.  
[Evaluating Emergency Takings, 29 Wm & Mary Bill Rts 
J at 1164 (citations omitted).] 

Thomas later notes, “In the midst of emergencies, the courts may 
be even more reluctant to provide a remedy, even where they 
should.”  Id. at 1196. 

55 Evaluating Emergency Takings, 29 Wm & Mary Bill Rts J at 
1159. 

56 Cf. Friends of Danny DeVito v Wolf, 658 Pa. 165, 218, 227 
A.3d 872 (2020) (Saylor, C.J., concurring and dissenting) (“While 
the majority repeatedly stresses that such closure is temporary, 
. . . this may in fact not be so for businesses that are unable to 
endure the associated revenue losses.  Additionally, the damage 
to surviving businesses may be vast.”). 
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III. CONCLUSION 
For these reasons, the trial court erred by granting 

summary disposition to plaintiff before the close of 
discovery.  There are genuine issues of material fact, 
and further discovery would aid in the resolution of 
those issues.  It is this Court’s “duty to ensure that the 
branches of government . . . operate within the 
constitutionally established boundaries, particularly 
during times of crisis.”57  By denying leave we not only 
fail to provide guidance to lower courts on how to 
analyze claims under Penn Central, but we also 
damage the credibility of the judiciary to serve as a 
bulwark of our liberty and ensure that the 
government does not take private property without 
just compensation—even in times of crisis.  For these 
reasons, I respectfully dissent. 

Bernstein, J., joins the statement of Viviano, J. 
 

 

 
57 Carter v DTN Mgt. Co., ___ Mich ___, ___, 2024 WL 3573516 

(2024) (Docket No. 165425) (VIVIANO, J., dissenting); slip op. at 
12, citing South Bay United Pentecostal Church v Newsom, ___ 
U.S. ___, ___; 141 S Ct 716, 718, 209 L.Ed.2d 22 (2021) 
(statement of Gorsuch, J.) (“Even in times of crisis—perhaps 
especially in times of crisis—we have a duty to hold governments 
to the Constitution.”). 
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Michigan Court of Claims. 
Ingham County 

 
THE GYM 24/7 
FITNESS, LLC, 
Plaintiff, 
 

v. 
 
STATE OF MICHIGAN, 
Defendant. 

No. 20-000132-MM. 
 
September 24, 2020. 
 

OPINION AND ORDER 
Michael J. Kelly, Judge. 
Pending before the Court in this putative class 

action is defendant’s motion for summary disposition 
filed pursuant to MCR 2.116(C)(7), (C)(8), and (C)(10).  
For the reasons that follow, the motion is DENIED 
without prejudice at this time. 

I. BACKGROUND 
According to the allegations contained in the 

complaint, plaintiff is a fitness center located in Alma, 
Michigan.  The complaint has its origins in various 
executive orders Governor Gretchen Whitmer issued 
in response to the global COVID-19 pandemic.  
Plaintiff alleges that the “one constant” in the 
Governor’s orders has been to shut down 
gymnasiums, fitness centers, recreation centers, and 
similar facilities.  The complaint alleges that the 
Governor, in shuttering plaintiff’s business, acted for 
a public purpose.  Nevertheless, plaintiff seeks just 
compensation for what it describes as a taking of its 
property.  The complaint raises three claims:  (1) 
inverse condemnation; (2) a taking under the Fifth 
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Amendment to the United States Constitution; and 
(3) a taking under art 10, § 2 of the Michigan 
Constitution. 

The complaint does not identify the specific 
Executive Orders at issue, but as defendant points 
out, this state’s gymnasiums, fitness centers, 
recreation centers, and exercise facilities— 
particularly in certain, identified regions in this 
state—were closed by various executive orders for 
approximately six months.  See, e.g., Executive Order 
No. 2020-160.  After the parties submitted their 
summary disposition briefing in this case, these 
facilities were permitted to re-open, on or about 
September 8, 2020, at 11:59 p.m.  See Executive Order 
No. 2020-176.1 

II. ANALYSIS 
Defendant’s motion cites MCR 2.116(C)(7),2 (C)(8), 

and (C)(10).  While defendant did not physically 
attach any documents to its briefing—aside from 
select caselaw and aside from the Governor’s 
Executive Orders—it repeatedly relies on various 
internet materials, which it references in its briefing 
by providing links to the pertinent websites.  Given 
this reliance on documents that are not part of the 

 
1 Because the voluntary cessation of an allegedly 

unconstitutional activity will not moot a controversy, see Deakins 
v Monaghan, 484 US 192, 200 n 4; 108 S Ct 523; 98 L Ed 2d 529 
(1988), and because defendant did not raise a mootness 
argument, the Court will consider the issues raised by the parties 
notwithstanding that plaintiff’s facility was presumably allowed 
to re-open. 

2 Despite citing MCR 2.116(C)(7), defendant’s briefing made no 
effort to argue why summary disposition was warranted under 
that subrule. 
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pleadings, the Court construes defendant’s motion as 
invoking only MCR 2.116(C)(10).  “Under MCR 
2.116(C)(10), a party may be entitled to summary 
disposition if, ‘[e]xcept as to the amount of damages, 
there is no genuine issue as to any material fact. . . .’”  
Barnard Mfg Co, Inc v Gates Performance 
Engineering, Inc, 285 Mich App 362, 369; 775 NW2d 
618 (2009), quoting MCR 2.116(C)(10).  The moving 
party “must support its motion with affidavits, 
depositions, admissions, or other documentary 
evidence in support of the grounds asserted.”  Id.  If 
the moving party satisfies its burden and properly 
supports its motion, “the burden then shifts to the 
opposing party to establish that a genuine issue of 
disputed fact exists.”  Id. at 370 (citation and 
quotation marks omitted). 

In this putative class action, plaintiff alleges 
takings claims arising under the Michigan and United 
States constitutions.  “The Takings Clause of the Fifth 
Amendment, made applicable to the States through 
the Fourteenth . . . provides that private property 
shall not be taken for public use, without just 
compensation.”  Lingle v Chevron USA, Inc, 544 US 
528, 536; 125 S Ct 2074; 161 L Ed 2d 876 (2005).  The 
clause was not intended to act as a limit on 
“governmental interference with property rights per 
se, but rather to secure compensation in the event of 
otherwise proper interference amounting to a taking.”  
Id. (citation and quotation marks omitted; second 
emphasis omitted).  “While scholars have offered 
various justifications for this regime, we have 
emphasized its role in ‘bar[ring] Government from 
forcing some people alone to bear public burdens 
which, in all fairness and justice, should be borne by 
the public as a whole.”’  Id., quoting Armstrong v 
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United States, 364 US 40, 49; 80 S Ct 1563: 4 L Ed 2d 
1554 (1960). 

The classic example of a taking “is a direct 
government appropriation or physical invasion of 
private property.”  Lingle, 544 US at 537.  This type of 
taking has not been alleged in the instant case.  
Instead, the primary theory in the instant case 
concerns regulations effectuated by various Executive 
Orders and whether those regulations amount to a 
“regulatory taking.”  As explained by the Supreme 
Court of the United States, “while property may be 
regulated to a certain extent, if regulation goes too far 
it will be recognized as a taking.”  Id. 

The rub, of course, has been—and remains—
how to discern how far is “too far.”  In answering 
that question, we must remain cognizant that 
government regulation—by definition—involves 
the adjustment of rights for the public good, and 
that Government hardly could go on if to some 
extent values incident to property could not be 
diminished without paying for every such 
change in the general law.  [Id. at 538 (citation 
and quotation marks omitted).] 
Plaintiff’s briefing asserts two types of regulatory 

takings:  a categorical taking, see Tahoe-Sierra 
Preservation Council, Inc v Tahoe Regional Planning 
Agency, 535 US 302, 330; 122 S Ct 1465; 152 L Ed 2d 
517 (2002), and a partial taking.  This latter type of 
regulatory taking is evaluated under what is known 
as the Perm Central test.  Id., citing Penn Central 
Transp Co v New York City, 438 US 104; 98 S Ct 2646; 
57 L Ed 2d 631 (1978).  This test “calls for the court to 
consider three factors: the character of the 
government’s action, the economic effect of the 
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regulation on the property, and the extent by which 
the regulation has interfered with distinct, 
investment-backed expectations.”  Grand/Sakwa of 
Northfield, LLC v Northfield Twp, 304 Mich App 137, 
146; 851 NW2d 574 (2014), citing Penn Central, 438 
US at 124. 

Plaintiff also asserts an inverse condemnation 
claim.  This type of claim “is a cause of action against 
a governmental defendant to recover the value of 
property which has been taken . . . even though no 
formal exercise of the power of eminent domain has 
been attempted by the taking agency.”  Mays v 
Snyder, _____ Mich _____; _____ NW2d _____ (2020) 
(Docket Nos. 157335-157337; 157340-157342), slip op 
at p. 9 (opinion by BERNSTEIN, J.).  “Inverse 
condemnation can occur without a physical taking of 
the property; a diminution in the value of the property 
or a partial destruction can constitute a taking.” Id. 

As defendant points out, the above standards are 
not the only pertinent ones in this case, however.  This 
case arises out of government action designed to 
combat the COVID-19 pandemic.  The framework for 
evaluating government action designed to curb public 
health emergencies requires a degree of deference to 
the government’s action.  See Jacobson v 
Massachusetts, 197 US 11; 25 S Ct 358; 49 L Ed 643 
(1905).  As synopsized by the United States Court of 
Appeals for the Fifth Circuit, “Jacobson instructs that 
all constitutional rights may be reasonably restricted 
to combat a public health emergency.”  In re Abbott, 
954 F3d 772, 786 (CA 5, 2020).  A state’s ability to 
protect its citizenry from threats such as COVID-19 
flows from the police power of the state.  Id. at 783, 
citing Jacobson, 197 US at 27.  Recently, “[c]ourts 
from across the country have reaffirmed the historical 
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principle that states and municipalities are granted 
broad powers to combat the spread of dangerous 
communicable diseases.”  TJM 64, Inc v Harris, _____ 
F Supp 3d _____, _____ (WD Tenn, 2020), slip op at 3 
(further citation omitted).  Moreover, “the police 
power retained by the states empowers state officials 
to address pandemics such as COVID-19 largely 
without interference from the courts.”  League of 
Independent Fitness Facilitators & Trainers, Inc v 
Whitmer, 814 Fed Appx 125, 128 (CA 6, 2020). 

In that vein, defendant’s briefing cites examples 
where emergency measures designed to curb public 
health threats were found to not constitute a 
regulatory taking.  For instance, earlier this year, the 
Pennsylvania Supreme Court characterized executive 
orders designed at slowing the spread of COVID-19 as 
“a classic example of using the police power to protect 
the lives, health, morals, comfort, and general welfare 
of the people.”  Friends of Danny DeVito v Wolf, 227 
A3d 872, 896 (PA, 2020).  The Pennsylvania Supreme 
Court rejected a claim by the petitioners in that case 
that an executive order temporarily closing certain 
businesses amounted to a regulatory taking.  Id.  And 
in National Amusements Inc v Borough of Palmyra, 
716 F3d 57, 61, 63 (CA 3, 2013), the United States 
Court of Appeals for the Third Circuit held that the 
closure of an open-air flea market for five months in 
order to clear unexploded artillery shells did not 
amount to a regulatory taking.  After citing the notion 
that public health measures which close 
establishments “have long been considered 
permissible exercises of the police power” and not 
takings, the Third Circuit had little trouble 
concluding that temporarily closing a market in order 
to clear unexploded artillery shells “constituted an 
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exercise of its police power that did not require just 
compensation.”  Id. at 63.  The Nat’l Amusements 
Court cited other examples of temporary closures, 
such as closing buildings that have been damaged by 
fire, as permissible exercises of the police power that 
do not amount to regulatory takings.  Id. at 63. 

However, the state’s ability to act pursuant to the 
police power, even during a pandemic, is not absolute.  
Maryville Baptist Church, Inc v Beshear, 957 F3d 610, 
615 (CA 6, 2020) (“While the law may take periodic 
naps during a pandemic, we will not let it sleep 
through one.”).  As recognized in Jacobson, the police 
power of the state ‘may be exerted in such 
circumstances, or by regulations so arbitrary and 
oppressive in particular cases, as to justify the 
interference of the courts to prevent wrong and 
oppression.”  Jacobson, 197 US at 38.  Citing 
principles of separation of powers, however, the 
Jacobson Court explained that the scope of this type 
of judicial review is narrow: 

If there is any such power in the judiciary to 
review legislative action in respect of a matter 
affecting the general welfare, it can only be 
when that which the legislature has done comes 
within the rule that, if a statute purporting to 
have been enacted to protect the public health, 
the public morals, or the public safety, has no 
real or substantial relation to those objects, or 
is, beyond all question, a plain, palpable 
invasion of rights secured by the fundamental 
law, it is the duty of the courts to so adjudge, and 
thereby give effect to the Constitution.  [Id. at 
31 (emphasis added).] 
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With that backdrop, the pertinent inquiry in this 
case is whether the closure of plaintiff’s facility was 
arbitrary and oppressive, whether it has no 
substantial relation to the public health, or whether it 
is a plain, palpable invasion of rights.  On the briefing 
and documentary evidence presented in the parties’ 
briefing, the Court concludes that summary 
disposition is not warranted at this time.  In that 
regard, defendant appears to take the position that 
any measure taken under the name of public health is 
permissible and that the Court must conclude that the 
restrictions at issue were reasonable and not 
arbitrary because defendant has declared them as 
such.  Indeed, defendant’s briefing makes many 
factual assertions without any documentary evidence 
to support those assertions.  Caselaw, while giving 
leeway to the state’s public health measures, does not 
give that much leeway, however.  Defendant has 
produced no evidence in support of its initial decision 
to close fitness facilities, nor has it provided evidence 
that informed its decision to continue to prohibit use 
of the facilities, even in a reduced or limited capacity.  
Nor has defendant produced evidence suggesting why 
other indoor activities were permitted to resume—
such as casinos in August 2020—but gyms and fitness 
centers remained closed at that time.  And while 
defendant cursorily cites after-the-fact internet 
materials as justifications for its decisions, there is no 
documentary evidence suggesting whether the state 
relied on these materials, or any other evidence, in its 
decision-making.3  Defendant’s citation to these 

 
3 To the extent defendant cites an August 2020 research paper 

from the Centers for Disease Control and Prevention, it is not 
apparent how this paper, published nearly five months after 
fitness facilities were forced to close, could have informed 
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materials, with no indicia of whether this information 
ever informed the pertinent decisions in this case, 
does not satisfy defendant’s burden as the moving 
party on a motion for summary disposition under 
MCR 2.116(C)(10).4  See Barnard Mfg, 287 Mich App 
at 369–370.  Even with the deferential manner of 
review that applies, the documentary evidence is not 
sufficient for the Court to make an informed decision 
on the pertinent inquiry demanded by Jacobson and 
its progeny.  As a result, summary disposition will not 
issue at this time. 

III. CONCLUSION 
IT IS HEREBY ORDERED that defendant’s 

motion for summary disposition is DENIED without 
prejudice. 

This is not a final order and it does not resolve the 
last pending claim or close the case. 

September 24, 2020 
  s/  Michael J. Kelly  
Judge, Court of Claims 

 

 
defendant’s initial round of decision-making.  Nor is it apparent 
how this August 2020 research paper demonstrates that 
decisions made in March 2020 were not arbitrary or oppressive. 

4 It should also be noted that some of the materials—which do 
not appear to be peer-reviewed—do not appear to support 
defendant’s position.  For instance, the article entitled: “Is Group 
Exercise Safe? Study Raises Questions about Coronavirus Risk in 
Gyms,” suggest ways in which indoor exercise can be performed 
safely, contrary to what has been asserted by defendant. 
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State of Michigan 
Gretchen 
Witmer 

Office of the 
Governor 

Garlin 
Gilchrist II 

Governor Lansing LT. Governor 
 

EXECUTIVE ORDER 

2020-09 

TEMPORARY RESTRICTIONS ON THE USE 
OF PLACES OF PUBLIC ACCOMMODATION 

March 16, 2020  
The novel coronavirus (COVID-19) is a respiratory 

disease that can result in serious illness or death.  It 
is caused by a new strain of coronavirus not previously 
identified in humans and easily spread from person to 
person.  There is currently no approved vaccine or 
antiviral treatment for this disease. 

On March 10, 2020, the Michigan Department of 
Health and Human Services identified the first two 
presumptive-positive cases of COVID-19 in Michigan.  
On that same day, I issued Executive Order 2020-4.  
This order declared a state of emergency across the 
state of Michigan under section 1 of article 5 of the 
Michigan Constitution of 1963, the Emergency 
Management Act, 1976 PA 390, as amended, MCL 
30.401-.421, and the Emergency Powers of the 
Governor Act of 1945, 1945 PA 302, as amended, MCL 
10.31–.33. 

The Emergency Management Act vests the 
governor with broad powers and duties to “cop[e] with 
dangers to this state or the people of this state 
presented by a disaster or emergency,” which the 
governor may implement through “executive orders, 
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proclamations, and directives having the force and 
effect of law.” MCL 30.403(1)-(2).  Similarly, the 
Emergency Powers of the Governor Act of 1945, 
provides that, after declaring a state of emergency, 
“the governor may promulgate reasonable orders, 
rules, and regulations as he or she considers 
necessary to protect life and property or to bring the 
emergency situation within the affected area under 
control.”  MCL 10.31(1). 

To mitigate the spread of COVID-19, protect the 
public health, and provide essential protections to 
vulnerable Michiganders, it is reasonable and 
necessary to impose limited and temporary 
restrictions on the use of places of public 
accommodation. 

Acting under the Michigan Constitution of 1963 
and Michigan law, I order the following: 

1. Beginning as soon as possible but no later than 
March 16, 2020 at 3:00 pm, and continuing until 
March 30, 2020 at 11:59 pm, the following places of 
public accommodation are closed to ingress, egress, 
use, and occupancy by members of the public: 

(a) Restaurants, food courts, cafes, coffeehouses, 
and other places of public accommodation offering 
food or beverage for on-premises consumption; 

(b) Bars, taverns, brew pubs, breweries, 
microbreweries, distilleries, wineries, tasting rooms, 
special licensees, clubs, and other places of public 
accommodation offering alcoholic beverages for on-
premises consumption; 

(c) Hookah bars, cigar bars, and vaping lounges 
offering their products for on-premises consumption; 
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(d) Theaters, cinemas, and indoor and outdoor 
performance venues; 

(e) Libraries and museums; 
(f) Gymnasiums, fitness centers, recreation 

centers, indoor sports facilities, indoor exercise 
facilities, exercise studios, and spas; 

(g) Casinos licensed by the Michigan Gaming 
Control Board, racetracks licensed by the Michigan 
Gaming Control Board, and Millionaire Parties 
licensed by the Michigan Gaming Control Board; and 

(h) Places of public amusement not otherwise listed 
above. 

Places of public accommodation subject to this 
section are encouraged to offer food and beverage 
using delivery service, window service, walk-up 
service, drive-through service, or drive-up service, and 
to use precautions in doing so to mitigate the potential 
transmission of COVID-19, including social 
distancing.  In offering food or beverage, a place of 
public accommodation subject to this section may 
permit up to five members of the public at one time in 
the place of public accommodation for the purpose of 
picking up their food or beverage orders, so long as 
those individuals are at least six feet apart from one 
another while on premises. 

This section does not prohibit an employee, 
contractor, vendor, or supplier of a place of public 
accommodation from entering, exiting, using, or 
occupying that place of public accommodation in their 
professional capacity. 

2. The restrictions imposed by this order do not 
apply to any of the following: 
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(a) Places of public accommodation that offer food 
and beverage not for on-premises consumption, 
including grocery stores, markets, convenience stores, 
pharmacies, drug stores, and food pantries, other than 
those portions of the place of public accommodation 
subject to the requirements of section 1; 

(b) Health care facilities, residential care facilities, 
congregate care facilities, and juvenile justice 
facilities; 

(c) Crisis shelters or similar institutions; and 
(d) Food courts inside the secured zones of airports. 

3. For purposes of this order: 

(a) “Place of public accommodation” means a 
business, or an educational, refreshment, 
entertainment, or recreation facility, or an institution 
of any kind, whether licensed or not, whose goods, 
services, facilities, privileges, advantages, or 
accommodations are extended, offered, sold, or 
otherwise made available to the public.  Place of public 
accommodation also includes the facilities of private 
clubs, including country clubs, golf clubs, boating or 
yachting clubs, sports or athletic clubs, and dining 
clubs. 

(b) “Place of public amusement” means a place of 
public accommodation that offers indoor services or 
facilities, or outdoor services or facilities involving 
close contact of persons, for amusement or other 
recreational or entertainment purposes.  A place of 
public amusement includes an amusement park, 
arcade, bingo hall, bowling alley, indoor climbing 
facility, skating rink, trampoline park, and other 
similar recreational or entertainment facilities. 
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4. The director of the Department of Health and 
Human Services, the Michigan Liquor Control 
Commission, and the executive director of the 
Michigan Gaming Control Board must issue orders 
and directives and take other actions pursuant to law 
as necessary to implement this order. 

5. This order does not alter any of the obligations 
under law of an employer affected by this order to its 
employees or to the employees of another employer. 

6. Consistent with MCL 10.33 and MCL 
30.405(3), a willful violation of this order is a 
misdemeanor. 

Given under my hand and the Great Seal of the 
State of Michigan. 
 
Date: March 16, 2020 s/ Gretchen Whitmer 

GRETCHEN WHITMER  
GOVERNOR 
By the Governor 
 
s/ Jocelyn Benson 
SECRETARY OF STATE 
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Michigan Court of Claims 
Ingham County 

 
THE GYM 24/7 
FITNESS, LLC, and all 
those similar situated in 
Oscoda, Alcona, 
Ogemaw, Iosco, 
Gladwin, Arenac, 
Midland, Bay, Saginaw, 
Tuscola, Sanilac, Huron, 
Gratiot, Clinton, 
Shiawassee, Eaton, and 
Ingham Counties, 
Plaintiffs, 
 

v. 
 
STATE OF MICHIGAN, 
Defendant. 
 

No. 20-000132-MZ. 
 
July 8, 2020. 
 
Verified Class Action 
Complaint 
 

 
NOW COMES Plaintiff THE GYM 24/7 FITNESS, 

LLC, both individually and as class representative, by 
and through counsel, and complains unto this Court 
as follows: 

INTRODUCTION 
1. The State of Michigan, by its Governor, seized 

without compensation the property interests of 
businesses across the State thereby forcing indefinite 
closures of those businesses operating as 
gymnasiums, fitness centers, recreation centers, 
sports facilities, exercise facilities, exercise studios, 
and like-kind businesses. 
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2. Such uncompensated seizures violate the 
“takings” provisions of the Fifth Amendment, made 
applicable to States through the Fourteenth 
Amendment, and also Article X, Section 2 of the 
Michigan Constitution. 

3. Plaintiff THE GYM 24/7 FITNESS, LLC, both 
individually and as class representative, respectfully 
requests that this Court order the payment of just 
compensation pursuant to the Fifth Amendment to 
the United States Constitution and Article X, Section 
2 of the Michigan Constitution for itself and the 
members of the named class. 

PARTIES 
4. Plaintiff THE GYM 24/7 FITNESS, LLC is a 

Michigan limited liability company located in Alma 
(Gratiot County), Michigan. 

5. Defendant STATE OF MICHIGAN is a named 
party as a state sovereign subject to the obligations 
and limitations of the State and Federal 
Constitutions. 

JURISDICTION 
6. This Court has jurisdiction pursuant to MCL 

600.6419. 

GENERAL ALLEGATIONS 
7. On March 10, 2020, Michigan Governor 

Gretchen Whitmer declared a state of emergency 
under Section I of Article V of the Michigan 
Constitution of 1963, the Emergency Management 
Act, 1976 PA 390, as amended, MCL 30.401 et seq, 
and the Emergency Powers of the Governor Act of 
1945, 1945 PA 302, as amended, MCL 10.31 et seq, in 
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response to the COVID-19 outbreak in the State of 
Michigan. 

8. Since this initial declaration, Governor Whitmer 
has issued countless numbers of executive orders in 
response to COVID-19 dramatically changing and 
effecting businesses, individuals, and citizens. 

9. Governor Whitmer issued a series of Executive 
Orders starting on March 10, 2020 and continuing 
through today for the public purpose of protecting 
Michigan’s public health, safety and welfare. 

10. Throughout these Executive Orders, the one 
constant has been the continuous ordered “shut down” 
of gymnasiums, fitness centers, recreation centers, 
sports facilities, exercise facilities, exercise studios, 
and like-kind businesses for the public purpose of 
stopping or minimizing the spread of COVID-19. 

11. The Governor has placed the cost of these 
Executive Orders—issued for the benefit of the public 
—squarely upon the shoulders of private businesses 
and has failed to justly compensate affected parties for 
these takings undertaken for the benefit to the 
general public. 

12. Many gymnasiums, fitness centers, recreation 
centers, sports facilities, exercise facilities, exercise 
studios, and like-kind businesses (in whatever legal 
form) are on the verge of economic collapse as a direct 
result of the actions taken by Governor Whitmer in 
response to the novel coronavirus (“COVID-19”) 
health response. 

13. Governor Whitmer’s claimed authority to enact 
the Executive Orders derive two emergency statutes 
which she pronounces as authorizing her actions to 
stem the spread of COVID-19 across Michigan. 
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14. This suit does not seek to contest whether 
Governor Whitmer’s decision to issue the Executive 
Orders that have perpetually closed gymnasiums, 
fitness centers, recreation centers, sports facilities, 
exercise facilities, exercise studios, and like-kind 
businesses since March 10, 2020 were prudent or were 
not within her authority to issue. 

15. Instead, this suit accepts as fact that Governor 
Whitmer took the action she did against said 
gymnasiums, fitness centers, recreation centers, 
sports facilities, exercise facilities, exercise studios, 
and like-kind businesses (in whatever legal form) 
solely for a public purpose. 

16. However, when the government takes property 
for a public purpose, the US and Michigan 
Constitutions require the payment of just 
compensation if eminent domain proceedings are not 
first commenced. 

17. Notwithstanding their legitimate public 
purpose, the Governor’s Executive Orders halted all 
economic activity for the Class Members and made it 
impracticable to benefit from the property interests 
belonging to the Class Members for any economically 
beneficial purpose, and inflicted very nearly the same 
effect for constitutional purposes as appropriating or 
destroying the property as a whole. 

18. Despite issuing the Executive Orders 
terminating the business operations of gymnasiums, 
fitness centers, recreation centers, sports facilities, 
exercise facilities, exercise studios, and like-kind 
businesses (in whatever legal form) for a readily-
apparent public purpose, Governor Whitmer did not 
provide compensation to Class Members who suffered 
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substantial—and perhaps total—diminution of value 
in their property interests as a result. 

19. The Takings Clauses bar government actors 
“from forcing some people alone to bear public 
burdens which, in all fairness and justice, should be 
borne by the public as a whole.” Armstrong v. United 
States, 364 U.S. 40, 49 (1960). 

CLASS ALLEGATIONS 
20. This action is brought by Plaintiff, individually 

and on behalf of gymnasiums, fitness centers, 
recreation centers, sports facilities, exercise facilities, 
exercise studios, and like-kind businesses (in 
whatever legal form) operating in the counties of 
Oscoda, Alcona, Ogemaw, Iosco, Gladwin, Arenac, 
Midland, Bay, Saginaw, Tuscola, Sanilac, Huron, 
Gratiot, Clinton, Shiawassee, Eaton, and Ingham who 
were subject to the state governmental processes 
which resulted in the taking. 

21. The proposed class consists of all gymnasiums, 
fitness centers, recreation centers, sports facilities, 
exercise facilities, exercise studios, and like-kind 
businesses (in whatever legal form) operating in the 
counties of Oscoda, Alcona, Ogemaw, Iosco, Gladwin, 
Arenac, Midland, Bay, Saginaw, Tuscola, Sanilac, 
Huron, Gratiot, Clinton, Shiawassee, Eaton, and 
Ingham who were subject to the state governmental 
COVID-19 responses which resulted in the taking. 

22. The number of injured individuals who have 
been constitutionally injured is sufficiently numerous 
to make class action status the most practical method 
to secure redress for injuries sustained and class wide 
relief. 
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23. There are clear questions fact raised by the 
named Plaintiffs claims common to, and typical of, 
those raised by the Class it seeks to represent. 

24. There are clear questions of law raised by the 
named Plaintiff ’s claims common to, and typical of, 
those raised by the Class it seeks to represent, 
including [sic] 

25. The takings (and resulting harms) alleged by 
the named Plaintiff is typical of the legal violations 
and harms suffered by all Class members. 

26. Plaintiff, as Class representative, will fairly 
and adequately protect the interests of the Class 
members and will vigorously prosecute the suit on 
behalf of the Class; and is represented by sufficiently 
experienced counsel. 

27. The maintenance of the action as a class action 
will be superior to other available methods of 
adjudication and will promote the convenient 
administration of justice, preventing possible 
inconsistent or varying adjudications with respect to 
individual members of the Class. 

28. Defendant acted, failed to act, and/or is 
continuing to act on grounds generally applicable to 
all members of the Class. 

COUNT I 

INVERSE CONDEMNATION 
29. The prior paragraphs are restated word for 

word herein. 
30. Under the public purpose of preventing the 

spread of COVID-19, Defendant STATE OF 
MICHIGAN have taken Plaintiffs and the class 
members’ constitutionally-protected property 
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interests in the form of the on-going operations of 
their business as gymnasiums, fitness centers, 
recreation centers, sports facilities, exercise facilities, 
exercise studios, and like-kind businesses (in 
whatever legal form) and the resulting revenues and 
profits therefrom, and have appropriated or “took” 
said property interests for public use without the 
payment of just compensation and have failed to 
commence appropriate condemnation proceedings. 

31. Defendant STATE OF MICHIGAN does not 
intend to pay or otherwise refuses to immediately pay 
just compensation. 

32. An inverse condemnation has occurred and 
damages are to be awarded. 

COUNT II 

STATE CONSTITUTION TAKING – ARTICLE X, 
SECTION 2 

33. The prior paragraphs are restated word for 
word herein. 

34. Under the public purpose of preventing the 
spread of COVID-19, Defendant STATE OF 
MICHIGAN have taken Plaintiffs and the class 
members’ constitutionally-protected property in the 
form of the on-going operations of their business as 
gymnasiums, fitness centers, recreation centers, 
sports facilities, exercise facilities, exercise studios, 
and like-kind businesses (in whatever legal form) and 
the resulting revenues and profits therefrom, and 
have appropriated or “took” said property interests for 
public use without the payment of just compensation 
and have failed to commence appropriate 
condemnation proceedings. 
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35. Defendants do not intend to pay or otherwise 
will immediately pay just compensation by or via any 
known procedures. 

36. A taking pursuant to Article X, Section 2 of the 
Michigan Constitution has occurred and damages in 
the form of just compensation must be awarded. 

COUNT III 

FIFTH/FOURTEENTH TAKING 
37. The prior paragraphs are restated word for 

word herein. 
38. The Fifth Amendment, made applicable to the 

State of Michigan via the Fourteenth Amendment, is 
a self-executing constitutional provision requiring the 
payment of just compensation upon a taking. 

39. Because the Fifth Amendment, made 
applicable to the State of Michigan via the Fourteenth 
Amendment, is self-executing, this claim is brought 
directly under the United States Constitution and not 
pursuant to 42 U.S.C. § 1983. 

40. Under the public purpose of preventing the 
spread of COVID-19, Defendant STATE OF 
MICHIGAN have taken Plaintiff ’s and the class 
members’ constitutionally-protected property in the 
form of the on-going operations of their business as 
gymnasiums, fitness centers, recreation centers, 
sports facilities, exercise facilities, exercise studios, 
and like-kind businesses (in whatever legal form) and 
the resulting revenues and profits therefrom, and 
have appropriated or “took” said property interests for 
public use without the payment of just compensation 
and have failed to commence appropriate 
condemnation proceedings. 
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41. A taking pursuant to Fifth and Fourteenth 
Amendments to the United States Constitution has 
occurred and damages in the form of just 
compensation must be awarded. 

RELIEF REQUESTED 
42. WHEREFORE, Plaintiff THE GYM 24/7 

FITNESS, LLC and the class members respectfully 
request this Court to— 

a. Enter an order certifying this case as a class 
action; 

b. Enter an order for damages in amount 
warranted, specifically including the amount equal to 
the required “just compensation” mandated by the 
Fifth Amendment to the United States Constitution 
and/or Article X, Section 2 of the Michigan 
Constitution; 

c. Enter an order for an award of nominal and 
punitive damages awardable under law, if applicable; 

d. Enter an order for an award of actual reasonable 
attorney fees and litigation expenses pursuant to all 
applicable laws, rules, or statutes; and 

e. Enter an order for all such other relief the court 
deems equitable. 

Date: July 8, 2020 
RESPECTFULLY SUBMITTED: 
  s/ Philip L. Ellison  
OUTSIDE LEGAL COUNSEL 
PLC 
PHILIP L. ELLISON (P74117) 
Co-Counsel for Plaintiff 
* * * * * 
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MATTHEW E. GRONDA 
(P73693) 
Co-Counsel for Plaintiff 
* * * * * 


