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PER CURIAM.
Case: 23-1881 Document: 36 Page: l Filed: 

03/18/2024 
2 DAVIS v. OPM

Rose Kimble-Davis, the ex-wife of Harvey 
Kimble, a deceased federal employee, appeals the 
decision of the Merit Systems Protections Board (the 
“Board”) finding her not entitled to certain 
retirement benefits. Because substantial evidence 
supports the Board’s finding that Ms. Kimble* Davis 
did not establish she is entitled to the benefits, we 
affirm.

I

Ms. Kimble-Davis and Mr. Kimble married in 
1979. Mr. Kimble worked for the United States 
Postal Service from March 1983 until January 2014, 
when he passed away. On June 30, 2006, Ms. 
Kimble-Davis and Mr. Kimble entered into a post
nuptial agreement, and on September 20, 2007 they 
divorced. Their agreement provided that both waived 
any right to each other’s pension or retirement plans.

When Mr. Kimble died, Doris Kimble, his 
daughter, applied for, and received, Mr. Kimble’s 
lump-sum death benefits under 5 U.S.C. §§ 8342(b)- 
(d). See Rose Ann Kimble-Davis v. Off. ofPers.
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Mgmt., No. PH-0831-16-0365-1-1, 2017 WL 2936603, 
at *2 (M.S.P.B. July 5, 2017)

1
Ms. Kimble-Davis also filed an application for 

death benefits, in which she stated she “may be 
listed as a beneficiary for benefits and/or a 
beneficiary by operation of law.” S.A. l.2 The Office of 
Personnel Management (“OPM”) denied her 
application because the Kimbles’ divorce agreement 
did not provide for survivor benefits. Ms. Kimble- 
Davis requested reconsideration on the grounds that 
the divorce decree was not valid and, therefore, she 
was still married to Mr. Kimble. OPM determined 
the divorce decree was still in effect, according to 
applicable state law, and that Ms. Kimble-Davis had 
not shown she was entitled to former spouse survivor 
benefits. OPM also pointed to the post-nuptial 
agreement, which provided that each party released 
its claim to the other party’s pension.

Ms. Kimble-Davis appealed OPM’s decision to 
the Board, arguing again that her divorce was not 
valid. She also argued that she had not been 
mentally competent when she signed the post
nuptial agreement and further speculated that Mr.

1 Citations to page numbers in the Decision 
correspond to the page numbers of the copy of 
Decision in Ms. Kimble-Davis’ informal appendix.

2 References to the S.A. refer to government’s 
supplemental appendix.
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Kimble had likely designated her as a beneficiary in 
documents held by OPM.

The Board held that Ms. Kimble-Davis had not 
established she was entitled to a former spouse 
survivor annuity. First, the Board found there was 
no evidence that Mr. Kimble had elected any 
survivor annuity - because he had not applied for 
retirement - and there were no documents indicating 
he had otherwise elected a survivor annuity. Second, 
the Board determined that even if there had been a 
pre-divorce election, the post-nuptial agreement and 
divorce decree expressly provided that Ms. Kimble- 
Davis released all claims to Mr. Kimble’s pension 
and retirement plans. Third, the Board concluded 
that it could not set aside the state court’s divorce 
decree as that matter was governed by state law and, 
hence, outside the scope of the Board’s authority.

Ms. Kimble-Davis filed a petition for review by 
the full Board. The Board issued a final decision on 
March 30, 2023, finding that she “has not established 
any basis under [5 C.F.R. § 1201.115] for granting 
the petition for review.” Kimble-Davis v. Off. ofPers. 
Mgmt., No. PH-0831-16-0365-1-1, 2023 WL 2715688, 
at *1 (M.S.P.B. Mar. 30, 2023). Ms. Kimble-Davis 
then timely appealed. We have jurisdiction under 28 
U.S.C. § 1295(a)(9).

II

“We must affirm the Board’s decision unless it 
was arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law! obtained
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without procedures required by law, rule or 
regulation,’ or unsupported by substantial evidence.” 
Hernandez v. Off. ofPers. Mgmt., 450 F.3d 1332, 
1334 (Fed. Cir. 2006),’ see 5 U.S.C. § 7703(c).

When a federal employee eligible for 
retirement dies while still employed, the late 
employee’s former spouse is eligible for a survivor 
annuity if (a) the employee elected one pursuant to 5 
U.S.C. § 8339(j)(3) within two years of the dissolution 
of the marriage, or (b) if a court order entered in the 
context of a divorce - a divorce decree, property 
settlement agreement, or other — makes specific 
reference to such benefits, see 5 U.S.C. §§ 
8341(d)(2)(B), (h)(1). See also 5 C.F.R. § 838.912(a); 
Dachniwskyj v. Off. of Pers.Mgmt., 713 F.3d 99, 102 
(Fed. Cir. 2013); Vaccaro v. Off. OfPers. Mgmt., 262 
F.3d 1280, 1284 (Fed. Cir. 2001). “Divorce generally 
terminates a prior election of spousal survivor 
benefits.” Dachniwskyj, 713 F.3d at 102 (citing 5 
U.S.C. § 8339(j)(5)(A)(ii)). The election of a former 
spouse survivor annuity under 5 U.S.C. § 8341(h)(1) 
must be “expressly provided for” in the court order 
entered as part of the divorce. Downing v. Off. of 
Pers. Mgmt., 619 F.3d 1374, 1377 (Fed. Cir. 2010).

Ms. Kimble-Davis argues on appeal that 
OPM’s publications indicate that a divorce does not 
affect a prior designation of a beneficiary for 
retirement lump sum benefits, and further that no 
one has shown she was not a designated beneficiary. 
She relies in part on an OPM publication stating “[a] 
divorce does not affect a designation of beneficiary
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that was filed at some earlier time.” Informal Br. at 
6; id. at Exhibit A, p. 9. She also contends that OPM 
treated her case as a surviving spouse case, 
indicating that she was, in fact, a designated 
beneficiary.

The Board’s contrary findings, that Ms. 
Kimble-Davis failed to demonstrate that Mr. Kimble 
ever designated her as a beneficiary or that she is a 
surviving spouse, is supported by substantial 
evidence. As the Board found, there is “no indication 
in this record that Mr. Kimble made any written 
election to provide the appellant with a survivor 
annuity during their marriage.” Decision, at *4. We 
reject Ms. Kimble-Davis’ suggestion that OPM was 
required to prove she was not Mr. Kimble’s 
beneficiary. Instead, in an action for a survivor 
annuity, the “burden of proving entitlement [is] on 
the applicant for benefits.” Cheeseman v. Off. ofPers. 
Mgmt., 791 F.2d 138, 141 (Fed. Cir. 1986); see also 
Harris v. Dep’t of Veterans Affs., 142 F.3d 1463, 1467 
(Fed. Cir. 1998) (“The petitioner bears the burden of 
establishing error in the Board’s decision.”). Ms. 
Kimble-Davis has at no point identified any evidence 
demonstrating that she had been designated Mr. 
Kimble’s beneficiary.3 Instead, she relies entirely on 
her status as his former spouse, which is insufficient.

3 For this reason, and also because she did not raise 
the issue with OPM or the Board, the OPM 
publications do not provide Ms. Kimble-Davis a basis 
for relief. See Synan v. Merit Sys. Prot. Bd., 765 F.2d 
1099, 1101 (Fed. Cir. 1985) (“Petitioner cannot raise
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Moreover, even if Mr. Kimble had elected a 
survivor annuity prior to the divorce, that election 
would have been terminated by his failure to 
expressly provide for it in a court order as part of the 
divorce. See Warren v. Off. OfPers. Mgmt., 407 F.3d 
1309, 1313 (Fed. Cir. 2005). Under the applicable 
statutory provisions, without a specific election after 
dissolution of a marriage, a former spouse is not 
entitled to a survivor annuity except to the extent 
provided for in a specific court order entered as part 
of a divorce proceeding. See 5 U.S.C. §§ 
8339(j)(5)(A)(ii), 8341(h). The record contains no 
evidence of such an order.

Finally, while Ms. Kimble-Davis does not 
before us press her contention that her divorce 
decree is invalid, she offers a related, new argument: 
because OPM treated this dispute as a surviving 
spouse case, she should be considered a surviving 
spouse. Because this argument was not made to the 
Board, it is forfeited. See Wallace v. Dep’t of Air 
Force, 879 F.2d 829, 832 (Fed. Cir. 1989). Regardless, 
even if OPM had treated this as a surviving spouse 
case, that mistake would not make up for the 
absence of a divorce decree providing for a survivor 
annuity. See Off. OfPers. Mgmt. v. Richmond, 496 
U.S. 414, 416-17, 419-20 (1990) (holding that 
erroneous government advice does not trump 
statutory language).

before this court an issue which could have been 
raised below but which was not.”).
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III

We have considered Ms. Kimble-Davis’ other 
arguments and find them unpersuasive. For the 
reasons stated above, we affirm the Board’s decision.

AFFIRMED 
COSTS 

No costs.

r
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Rose Ann Kimble-Davis, Reading, Pennsylvania, pro
se.

Tynika Faison Johnson, Washington, D.C., for the 
agency.

BEFORE 
Craig A. Berg 
Administrative Judge

INITIAL DECISION
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INTRODUCTION

The appellant filed a timely petition appealing 
OPM’s June 2, 2016 final decision finding that she 
had not established her entitlement to a survivor 
annuity under the Civil Service Retirement System 
(CSRS) as the former spouse of Harvey W. Kimble. 
Initial Appeal File (IAF), Tab 1. The Board has 
jurisdiction over this appeal under 5 U.S.C. § 
8347(d)(1) and 5 C.F.R. § 831.110. The appellant 
declined a hearing, and therefore this appeal will be 
decided on the written record. For the reasons 
discussed below, OPM’s final decision is AFFIRMED.

ANALYSIS AND FINDINGS

Background

The underlying facts in this case appear 
largely undisputed^4 The appellant and Mr. Kimble 
were married in 1979, and Mr. Kimble was employed 
by the U.S. Postal Service beginning in 1983. While 
Mr. Kimble was employed with the Postal Service, in 
2007, the appellant and Mr. Kimble divorced. IAF, 
Tab 7 (Agency File) at 13. They entered into a Post 
Nuptial agreement dividing their property, including 
waiving any right to each other’s respective interests 
in their pension plans. Id. at 14-22. In January,

11f the appellant disputes any of these facts she 
should state her disagreement and submit any 
documents that support her contention.
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2014, while still employed with the Postal Service, 
Mr. Kimble died. Id. at 35.

In March, 2014, Mr. Kimble’s daughter, Doris 
Kimble, filed an Application for Death Benefits. 
Agency File at 31-35. OPM paid her $84,586.99, all of 
Mr. Kimble’s contributions to CSRS. Id. at 30. On 
March 26, 2014, the appellant also filed an 
Application for Death Benefits, and in an attached 
letter she indicated that she believed she had been 
“fisted as a beneficiary for benefits and/or a 
beneficiary by operation of law.” Id. at 25*29. OPM 
denied the appellant’s Application, finding that the 
divorce decree that terminated the marriage between 
the appellant and Mr. Kimble made no reference to 
survivor benefits. Id. at 11. The appellant requested 
reconsideration, arguing that she believed that the 
Judge lacked legal grounds to grant the divorce filed 
by Mr. Kimble, and therefore the marriage was still 
in effect on the date Mr. Kimble died. Accordingly, 
she argued, she would be entitled to benefits as Mr. 
Kimble’s surviving spouse. Id. at 24.

In its final decision, OPM found that the 
appellant had not shown that a qualifying court 
order granted her former spouse survivor benefits, 
nor had she shown that Mr. Kimble had otherwise 
elected such benefits for her. Agency File at 7-9. As 
to her arguments that the state court Judge should 
not have granted the divorce, the decision noted that 
the appellant did not challenge the issue before 
the Judge, and the divorce decree was signed and 
remained in effect. Finally, OPM noted that the Post-
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Nuptial Agreement the appellant and Mr. Kimble 
signed stated that each would retain his own 
pension, and released any claim to the other’s 
pension as husband or wife. Id. at 9.

The appellant filed a timely Board appeal, and 
argues that her divorce from Mr. Kimble should be 
invalidated because the grounds relied on by the 
state court judge were incorrect and/or she was not 
mentally competent at the time she 
signed the Post-Nuptial Agreement. Further, she 
contends that she believes Mr. Kimble designated 
her as a beneficiary of benefits in some other 
document, filed with OPM.

I initially indicated that the record would close 
on the merits of the appeal on March 13, 2017, but 
then extended that deadline until March 31, 2017, at 
the appellant’s request. IAF, Tabs 10, 13. 
Subsequently, I granted additional extensions and 
ordered OPM to respond to an additional “discovery” 
request made by the appellant. Id., Tabs 16, 19, 22, 
25, 28. In my final order, I informed the parties that 
the record would close after May 15, 2017.5 Id., Tab
28.

2 The appellant’s May 10, 2017 submission reiterates 
her multiple prior filings arguing that OPM did not 
provide her with all documents in its possession that 
could show that Mr. Kimble designated her to receive 
benefits. IAF, Tab 29. Although the appellant made 
her prior requests for additional documents long 
after discovery had closed, I ordered OPM to either
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Burden of Proof and Applicable Law

The appellant, as the applicant for benefits, 
bears the burden of proving entitlement to a former 
spouse survivor annuity by preponderant evidence. 
McKenzie v. Office of Personnel Management, 113 
M.S.P.R. 240,1 7 (2010).

The former spouse of a retired federal 
employee, or a federal employee eligible for 
retirement who dies while still employed, is entitled 
to a survivor annuity if the employee expressly 
provided for one in an election under 5 U.S.C.
§ 8339(j)(3), or in the terms of any divorce decree, or 
in any court order or court approved property 
settlement agreement issued in connection with the 
divorce decree. 5 U.S.C. §§ 8341(d), (h)(1), Bleidorn v. 
Office of Personnel Management, 111 M.S.P.R. 456,
1 6 (2009).

The requirement that such a benefit be 
“expressly provided” is substantive, 
and not a mere technicality. Hokanson v. Office of 
Personnel Management, 122 F.3d 1043, 1047

comply or certify that no additional responsive 
documents existed that were not in the agency file in 
this appeal. Id., Tabs 22, 25. OPM complied. Id., 
Tabs 24, 26. To the extent the appellant moves for 
sanctions, including reversal of OPM’s final decision, 
her request is DENIED. I have, however, afforded 
her May 10, 2017 evidence and argument full 
consideration on the merits of the appeal.
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(Fed.Cir. 1997). The intent to provide the survivor 
annuity must be clear, definite, explicit, plain, direct, 
and unmistakable, not dubious or ambiguous. E.g., 
Hahn v. Office of Personnel Management, 71 
M.S.P.R. 154, 156 (1996).

Findings

I find that the appellant has failed to meet her 
burden to prove that Mr. Kimble expressly provided 
that she receive a survivor annuity as his former 
spouse, either in the Post-Nuptial Agreement that 
ended their marriage or in any other writing.

First, because Mr. Kimble was still a federal 
employee at the time of his death and apparently 
never applied for retirement, he could not have 
elected a survivor annuity as part of any retirement 
application. Further, there is no indication in this 
record that Mr. Kimble made any written election to 
provide the appellant with a survivor annuity during 
their marriage, and in any event, such 
election would have terminated upon their divorce. 
Hernandez v. Office of Personnel Management, 450 
F.3d 1332, 1334 (Fed. Cir. 2006); see 5 U.S.C. § 
8339(j)(5)(A). The Post-Nuptial Agreement the 
parties entered into stated:

5. PENSIONS: Husband and Wife shall retain his or 
her own pension and retirement plans if any with his 
or her employer, and Husband and Wife hereby 
release any and all claim which he or she may have 
against the Husband or Wife as to the ownership
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thereof. Agency File at 16. On September 20, 2007, a 
Decree was entered in the Court of Common Pleas of 
Berks County, Pennsylvania finalizing the divorce of 
the appellant and Mr. Kimble and stating that 
property rights and interests between them were 
settled by the aforementioned agreement. I find that 
the Post Nuptial Agreement does not expressly 
provide for a former spouse survivor annuity.

The appellant argues that she was 
incompetent at the time she executed the Post- 
Nuptial Agreement and/or there were no valid 
grounds upon which the state court judge could grant 
her divorce from Mr. Kimble, so the release of any 
rights to Mr. Kimble’s retirement annuity was 
ineffective.3 IAF, Tabs 1, 3, 4, 8. She requests, in 
essence, that the Board decline to give the Post- 
Nuptial Agreement effect and find the appellant Mr. 
Kimble’s surviving spouse. However, the Board has 
found that marriage is within the purview of state 
law, and it “is without authority to adjudicate the 
validity of... a civil marriage.” Hyde v. Office of 
Personnel Management, 40 M.S.P.R. 204, 207 (1989). 
Thus, the Board may not set aside the state court’s

3 The appellant.contends that she and Mr. Kimble 
had not been living apart for two years at the time 
the state court judge signed the Decree, nor had they 
executed affidavits stating the marriage was 
“irretrievably broken” and therefore the court lacked 
grounds to grant the divorce. IAF, Tab l; Agency File 
at 24; 23 Pa.C.S. § 3301(a).
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decree, either because there were insufficient 
grounds to grant the divorce, or because the 
appellant lacked capacity to enter into it.

In sum, the appellant has not presented any evidence 
that Mr. Kimble “expressly provided” her with a 
former spouse survivor annuity, either through 
the Post-Nuptial Agreement or any other document.4

DECISION

The agency’s reconsideration decision is AFFIRMED.

FOR THE BOARD:

Craig A. Berg 
Administrative Judge
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APPENDIX C

UNITED STATES OF AMERICA 
MERIT SYSTEMS PROTECTION BOARD

ROSE ANN KIMBLE-DAVIS, 
Appellant,

v.
OFFICE OF PERSONNEL 

MANAGEMENT, 
Agency.

DOCKET NUMBER 
PH-0831-16-0365-I-1

DATE: March 30, 2023

THIS FINAL ORDER IS NONPRECEDENTIAL1

11 A nonprecedential order is one that the Board has 
determined does not add significantly to the body of 
MSPB case law. Parties may cite nonprecedential 
orders, but such orders have no precedential value; 
the Board and administrative judges are not 
required to follow or distinguish them in any future 
decisions. In contrast, a precedential decision issued 
as an Opinion and Order has been identified by the 
Board as significantly contributing to the Board’s 
case law. See 5 C.F.R. § 1201.117(c).



18a

Rose Ann Kimble-Davis, Reading, Pennsylvania, pro
se.

Tanisha Elliott Evans, Washington, D.C., for the
agency.

BEFORE
Cathy A. Harris, Vice Chairman 

Raymond A. Limon, Member

FINAL ORDER
The appellant has filed a petition for review of 

the initial decision, which affirmed the June 2, 2016 
reconsideration decision issued by the Office of 
Personnel Management (OPM) denying her request 
for a former spouse survivor annuity. On petition for 
review, the appellant argues that she is entitled to a 
survivor annuity as a surviving spouse because the 
divorce decree and accompanying post-nuptial 
agreement submitted in the record were invalid. 
Petition for Review File, Tab 1 at 2. She further 
argues that the decedent, her former spouse, 
submitted a form to OPM designating her to receive 
a survivor annuity and that the administrative judge 
erred in denying her motion to compel 
discovery of recordings of telephone conversations 
she had with OPM that would have confirmed the 
existence of that document. Id. at 1-2.

1fl

Generally, we grant petitions such as this one 
only in the following circumstances^ the initial 
decision contains erroneous findings of material fact; 
the initial decision is based on an erroneous 
interpretation of statute or regulation or the

12
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erroneous application of the law to the facts of the 
case! the administrative judge’s rulings during either 
the course of the appeal or the initial decision were 
not consistent with required procedures or involved 
an abuse of discretion, and the resulting error 
affected the outcome of the case; or new and material 
evidence or legal argument is available that, despite 
the petitioner’s due diligence, was not available when 
the record closed. Title 5 of the Code of Federal 
Regulations, section 1201.115 (5 C.F.R. § 1201.115). 
After fully considering the filings in this appeal, we 
conclude that the petitioner has not established any 
basis under section 1201.115 for granting the 
petition for review. Therefore, we DENY the petition 
for review and AFFIRM the initial decision, which is 
now the Board’s final decision. 5 C.F.R. § i 
1201.113(b).

NOTICE OF APPEAL RIGHTS2

You may obtain review of this final decision. 5 
U.S.C. § 7703(a)(1). By statute, the nature of your 
claims determines the time limit for seeking such 
review and the appropriate forum with which to file. 
5 U.S.C. § 7703(b). Although we offer the following 
summary of available appeal rights, the Merit

2 Since the issuance of the initial decision in this 
matter, the Board may have updated the notice of 
review rights included in final decisions. As indicated 
in the notice, the Board cannot advise which option is 
most appropriate in any matter.
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Systems Protection Board does not provide legal 
advice on which option is most appropriate for your 
situation and the rights described below do not 
represent a statement of how courts will rule 
regarding which cases fall within their jurisdiction. If 
you wish to seek review of this final decision, you 
should immediately review the law applicable to your 
claims and carefully follow all filing time limits and 
requirements. Failure to file within the applicable 
time limit may result in the dismissal of your case by 
your chosen forum.

Please read carefully each of the three main 
possible choices of review below to decide which one 
applies to your particular case. If you have questions 
about whether a particular forum is the appropriate 
one to review your case, you should contact that 
forum for more information.

(l) Judicial review in general. As a general 
rule, an appellant seeking judicial review of a final 
Board order must file a petition for review with the 
U.S. Court of Appeals for the Federal Circuit, which
must be received by the court within 60 calendar 
days of the date of issuance of this decision. 5 U.S.C.
§ 7703(b)(1)(A).

If you submit a petition for review to the U.S. 
Court of Appeals for the Federal Circuit, you must 
submit your petition to the court at the following 
address:
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U.S. Court of Appeals 
for the Federal Circuit 

717 Madison Place, N.W. 
Washington, D.C. 20439

Additional information about the U.S. Court of 
Appeals for the Federal Circuit is available at the 
court’s website, www.cafc.uscourts.gov. Of partic ular 
relevance is the court’s “Guide for Pro Se Petitioners 
and Appellants,” which is contained within the 
court’s Rules of Practice, and Forms 5, 6, 10, and 11.

If you are interested in securing pro bono 
representation for an appeal to the U.S. Court of 
Appeals for the Federal Circuit, you may visit our 
website at http V/www.mspb.gov/probono for 
information regarding pro bono representation 
for Merit Systems Protection Board appellants before 
the Federal Circuit. The Board neither endorses the 
services provided by any attorney nor warrants that 
any attorney will accept representation in a given 
case.

(2) Judicial or EEOC review of cases involving a 
claim of discrimination. This option applies to you 
only if you have claimed that you were affected by an 
action that is appealable to the Board and that such 
action was based, in whole or in part, on unlawful 
discrimination. If so, you may obtain judicial review 
of this decision—including a disposition of your 
discrimination claims—by filing a civil action with an 
appropriate U.S. district court (not the U.S. Court of 
Appeals for the Federal Circuit), within 30 calendar

http://www.cafc.uscourts.gov
http://www.mspb.gov/probono
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days after you receive this decision. 5 U.S.C. § 
7703(b)(2); see Perry v. Merit Systems Protection 
Board, 582 U.S. 
have a representative in this case, and your 
representative receives this decision before you do, 
then you must file with the district court no later 
than 30 calendar days after your representative 
receives this decision. If the action involves a claim of 
discrimination based on race, color, religion, sex, 
national origin, or a disabling condition, you may be 
entitled to representation by a court -appointed 
lawyer and to waiver of any requirement of 
prepayment of fees, costs, or other security. See 
42 U.S.C. § 2000e-5(£) and 29 U.S.C. § 794a.
Contact information for U.S. district courts can be

, 137 S. Ct. 1975 (2017). If you

found at their respective websites, which can be 
accessed through the link below: 
http://www.uscourts.gov/Court_Locator/CourtWebsit 
es.aspx.

Alternatively, you may request review by the 
Equal Employment Opportunity Commission 
(EEOC) of your discrimination claims only, excluding 
all other issues. 5 U.S.C. § 7702(b)(1). You must file 
any such request with the EEOC’s Office of Federal 
Operations within 30 calendar days after you receive 
this decision. 5 U.S.C. § 7702(b)(1). If you have a 
representative in this case, and your representative 
receives this decision before you do, then you must 
file with the EEOC no later than 30 calendar days 
after your representative receives this decision.

If you submit a request for review to the 
EEOC by regular U.S. mail, the 
address of the EEOC is:

http://www.uscourts.gov/Court_Locator/CourtWebsit


23a

Office of Federal Operations 
Equal Employment Opportunity Commission 

P.O. Box 77960 
Washington, D.C. 20013 

If you submit a request for review to the 
EEOC via commercial delivery or by a method 
requiring a signature, it must be addressed to:

Office of Federal Operations Equal Employment 
Opportunity Commission 

131 M Street, N.E.
Suite 5SW12G 

Washington, D.C. 20507

(3) Judicial review pursuant to the Whistleblower 
Protection Enhancement Act of 2012. This option 
applies to you only if you have raised claims of 
reprisal for whistleblowing disclosures under 5 
U.S.C. § 2302(b)(8) or other protected activities fisted 
in 5 U.S.C. § 2302(b)(9)(A)(i), (B), (C), or (D).
If so, and your judicial petition for review “raises no 
challenge to the Board’s disposition of allegations of 
a prohibited personnel practice described in section 
2302(b) other than practices described in section 
2302(b)(8), or 2302(b)(9)(A)(i), (B), (C), or (D),” then 
you may file a petition for judicial review either with 
the U.S. Court of Appeals for the Federal Circuit or 
any court of appeals of competent jurisdiction.3 The

3 The original statutory provision that provided for 
judicial review of certain whistleblower claims by 
any court of appeals of competent jurisdiction 
expired on December 27, 2017. The All Circuit
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court of appeals must receive your petition for review 
within review within 60 days of the date of issuance 
of this decision. 5 U.S.C. § 7703(b)(1)(B).

If you submit a petition for judicial review to 
the U.S. Court of Appeals for the Federal Circuit, you 
must submit your petition to the court at the 
following address:

U.S. Court of Appeals 
for the Federal Circuit 

717 Madison Place, N.W. 
Washington, D.C. 20439

Additional information about the U.S. Court of 
Appeals for the Federal Circuit is available at the 
court’s website, www.cafc.uscourts.gov. Of particular 
relevance is the court’s “Guide for Pro Se Petitioners 
and Appellants,” which is contained within the 
court’s Rules of Practice, and Forms 5, 6, 10, and 11.

Review Act, signed into law by the President on July 
7, 2018, permanently allows appellants to file 
petitions for judicial review of MSPB decisions in 
certain whistleblower reprisal cases with the U.S. 
Court of Appeals for the Federal Circuit or any other 
circuit court of appeals of competent jurisdiction.
The All Circuit Review Act is retroactive to 
November 26, 2017. Pub. L. No. 115 -195, 132 Stat. 
1510.

http://www.cafc.uscourts.gov
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If you are interested in securing pro bono 
representation for an appeal to the U.S. Court of 
Appeals for the Federal Circuit, you may visit our 
website at http V/www.mspb.gov/probono for 
information regarding pro bono representation 
for Merit Systems Protection Board appellants before 
the Federal Circuit. The Board neither endorses the 
services provided by any attorney nor war rants that 
any attorney will accept representation in a given 
case.

Contact information for the courts of appeals 
can be found at their respective websites, which can 
be accessed through the link below- 
http V/www.uscourts.gov/Court_Locator/CourtWebsit 
es.aspx.

FOR THE BOARD: 
Washington, D.C.
/s/ for
Jennifer Everling 
Acting Clerk of the Board

http://www.mspb.gov/probono
http://www.uscourts.gov/Court_Locator/CourtWebsit
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APPENDIX D

NOTE: This order is nonprecedential. 
United States Court of Appeals 

for the Federal Circuit

ROSE ANN KIMBLE-DAVIS,
Petitioner

v.
OFFICE OF PERSONNEL MANAGEMENT,

Respondent

2023-1881

Petition for review of the Merit Systems Protection 
Board in No. PH-083M6-0365T-1.

ON PETITION FOR REHEARING EN BANC

Before MOORE, Chief Judge, LOURIE, BRYSON1,
DYK,

PROST, REYNA, TARANTO, CHEN, HUGHES,
STOLL,

CUNNINGHAM, and STARK, Circuit Judges.2 
PER CURIAM.

ORDER
1 Circuit Judge Bryson participate only in the 
decision on the petition for panel rehearing.
2 Circuit Judge Newman did not participate.
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On May 1, 2024, Rose Ann Kimble-Davis filed a 
petition for rehearing en banc [ECF No. 38]. The 
petition was first referred as a petition to the panel 
that heard the appeal, and thereafter the petition 
was referred to the circuit judges who are in regular 
active service.

Upon consideration thereof,

IT IS ORDERED THAT:

The petition for panel rehearing is denied.

The petition for rehearing en banc is denied.

The mandate of the court will issue June 10, 2024.

June 3, 2024 
Date

FOR THE COURT 
Janet B. Perlow 
Clerk of Court
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APPENDIX E - Exhibit 3
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APPENDIX E - Exhibit 4

U.S. OFFICE OF PERSONNEL MANAGEMENT

RETIRE FAQ 
Question
When I go to log in with my reference * it says it should be 8 digits yet mine is only 7 digits, plus 
the CSA. SO, I CANT LOG ON, I will call someone tomorrow- who can maybe give me another 
number that was left off of the paperwork.
Answer

When logging in to SOI, you must enter nine characters for your claim number, with both a 
prefix and suffix. The following guidelines can lie used in must cases. If you still cannot log in, 
please contact us for your nine digit claim number,

• If you are a retiree, the claim number begins with and A and ends with a o. Therefore, you 
will enter “A” and seven numbers and then the o (zero),

• If you are a surviving spouse, the claim number begins with an “F* and ends with a “W." 
Therefore, you will enter “F" and the seven numbers and the suffix, “W". For example: 
FmmiW.

• If you are a widower, and have been receiving benefits for many years, your claim number 
may end with a “X." Therefore, you will enter “F” and the seven numbers and the suffix, “X”. 
For example: FmimX,

• If you are an insurable interest, the claim number begins with an “F” and ends with a “Y." 
Therefore, you will enter “F" and the seven numbers and the suffix, “Y". For example: 
F1111111Y.

• If you are an cx-spousc of a deceased employee, the claim number begins with on “F" 
and ends with a “Z." Therefore, you will enter “F" and the seven numbers and the suffix, “2”. 
For example: FimmZ,

imnx s-« w4 
101


