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UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

 
 

No. 22-50998 
 
 

ERMA WILSON, 
 

Plaintiff–Appellant, 
 

versus 
 

MIDLAND COUNTY, TEXAS; WELDON (RALPH) PETTY, 
JR., sued in his individual capacity; ALBERT SCHORRE, 
JR., sued in his individual capacity, 

 
Defendants–Appellees. 

 
 

Appeal from the United States District Court 
for the Western District of Texas 

USDC No. 7:22-CV-85 
Filed September 13, 2024 

 
 
Before RICHMAN, Chief Judge, and KING, JONES, 
SMITH, STEWART, ELROD, SOUTHWICK, HAYNES, 
GRAVES, HIGGINSON, WILLETT, HO, DUNCAN, ENGEL-
HARDT, OLDHAM, WILSON, DOUGLAS, and RAMIREZ, 
Circuit Judges. 

ANDREW S. OLDHAM, Circuit Judge, joined by 
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RICHMAN, Chief Judge, and JONES, SMITH, HO, DUN-
CAN, ENGELHARDT, WILSON, and RAMIREZ, Circuit 
Judges: 

Erma Wilson was convicted of cocaine possession 
and given an eight-year term of supervised release. 
That felony conviction created an insuperable obsta-
cle to Wilson’s life-long dream of becoming a nurse. 
Then, many years after her sentence expired, Wilson 
discovered that her criminal trial was tainted by egre-
gious due process violations. State law afforded her nu-
merous avenues for setting aside that conviction, clear-
ing her record, and achieving her nursing dream. But 
Wilson chose to forgo all of them. She instead sued in 
federal court for money damages under 42 U.S.C. 
§ 1983. The district court dismissed the suit because 
§ 1983 cannot be used to challenge a “tainted” state-
law conviction unless and until that conviction has 
been set aside, expunged, or otherwise favorably ter-
minated. See Heck v. Humphrey, 512 U.S. 477 (1994). 
We affirm. 

I 

In 2001, a jury in Midland County, Texas, con-
victed Erma Wilson of cocaine possession. As a first-
time offender, Wilson faced no jail time. She was in-
stead given an eight-year sentence of community su-
pervision. She appealed to the intermediate court of 
appeals and lost. See Wilson v. Texas, No. 08-01-
00319-CR, 2003 WL 1564237 (Tex. App.—El Paso 
Mar. 27, 2003, no pet.). She did not seek review in the 
Texas Court of Criminal Appeals. She did not seek 
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review in the Supreme Court of the United States. 
She did not seek postconviction relief under Texas 
law. And she did not seek relief in federal court under 
the Anti-terrorism and Effective Death Penalty Act 
(“AEDPA”). 

Long after her community-supervision sentence 
expired, Wilson filed suit in federal court under 42 
U.S.C. § 1983. What happened at Wilson’s trial 23 
years ago was, according to our panel decision, “ut-
terly bonkers.” Wilson v. Midland Cnty., 89 F.4th 446, 
459 (5th Cir. 2023), reh’g en banc granted, opinion va-
cated, 92 F.4th 1150 (5th Cir. 2024) (mem.). Wilson 
alleged that, at the time of her trial, a man named 
“Weldon ‘Ralph’ Petty Jr. was working both as a Mid-
land County prosecutor and as a law clerk for the Mid-
land County district judges.” 89 F.4th at 450 (empha-
sis in original). When Petty’s egregious misconduct 
came to light, he was forced to surrender his law li-
cense. And the Texas Court of Criminal Appeals found 
Petty’s misconduct so egregious as to violate due pro-
cess. Ex Parte Young, No. WR-65, 137-05 WL 4302528 
(Tex. Crim. App. Sept. 22, 2021) (granting relief to 
capital defendant convicted in Midland County and 
remanding for a new trial). 

Wilson, though, chose not to seek relief from her 
conviction. That choice was curious—both because 
the state courts made clear that their doors were open 
to overturn Wilson’s conviction, and because the en-
tire premise of this lawsuit is that Wilson’s criminal 
conviction created an insuperable obstacle to her life-
long dream of becoming a nurse. See 89 F.4th at 448. 
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But for whatever reason, Wilson chose to seek only 
money damages under 42 U.S.C. § 1983 and attor-
neys’ fees under 42 U.S.C. § 1988. The key allegation 
in Wilson’s complaint, which she repeated for empha-
sis, was that she was entitled to relief under federal 
law because her criminal conviction was “tainted” by 
violations of the Fourteenth Amendment’s Due Pro-
cess Clause. 

The federal district court held that, under the 
Heck doctrine, Wilson could not press her § 1983 claim 
unless and until she received a favorable termination 
of her cocaine-possession conviction. See Heck, 512 
U.S. at 486–87. A panel of our court affirmed—but 
emphasized that it did so only because controlling 
precedent embraced an “expansive reading” of Heck’s 
favorable-termination requirement. See Wilson, 89 
F.4th at 459 (citing Randell v. Johnson, 227 F.3d 300 
(5th Cir. 2000)). The panel urged our en banc court to 
“relax[]” the favorable-termination requirement by 
holding that “Heck does not bar a § 1983 claim when 
the plaintiff is not in custody.” Id. at 457 (emphasis in 
original). 

Our en banc court granted rehearing. 92 F.4th 
1150 (5th Cir. 2024). 

II 

Wilson’s entire case is built on the premise that 
the favorable-termination requirement applies only to 
custodial plaintiffs. But the favorable-termination re-
quirement is unconcerned with custody. It is instead 
concerned with all § 1983 claims by all civil plaintiffs 
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who seek civil remedies against defective criminal 
processes. We first (A) explain the pre-Heck rule and 
the so-called “collision” between § 1983 and federal 
habeas law. Then we (B) explain Heck itself, which 
held that favorable termination is an element in a 
§ 1983 claim brought by someone like Wilson—re-
gardless of whether she was, is, or never could be “in 
custody.” Finally, we (C) explain that post-Heck prec-
edent confirms our understanding of the favorable-ter-
mination element. 

A 

The canonical pre-Heck precedent involved a colli-
sion between habeas and § 1983. See Preiser v. Rodri-
guez, 411 U.S. 475 (1973). That apparently led some 
to think that this entire area of law is predicated on 
such a collision (or avoiding it). But that is wrong. 

Start with Preiser. In that case, New York state 
prisoners lost goodtime credits in prison disciplinary 
proceedings. Id. at 476. The prisoners brought § 1983 
actions attacking the constitutionality of those pro-
ceedings. Ibid. They sought “injunctive relief to com-
pel restoration of the credits, which in each case would 
result in their immediate release from confinement in 
prison.” Id. at 476–77. The prisoners’ claims had ob-
vious textual appeal. After all, the plain text of § 1983 
affords injunctive relief to “any citizen of the United 
States or other person within the jurisdiction thereof” 
who suffers a “deprivation of any rights, privileges, or 
immunities secured by the Constitution and laws” by 
a person acting under color of state law. 42 U.S.C. 
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§ 1983. The New York prisoners were citizens pro-
tected by that statute; they alleged deprivations of 
their due process rights; and the prison officials who 
allegedly committed those due process violations were 
acting under color of New York state law. Thus, if the 
Supreme Court simply applied the plain text of § 
1983, it would be duty bound to find the prisoners’ 
claims cognizable. 

But the Court rejected that approach. Why? Be-
cause a wooden approach to § 1983’s text would pit it 
against the federal habeas statute, 28 U.S.C. §§ 2241, 
et seq. The federal habeas statute also affords injunc-
tive relief to a prisoner who suffers a deprivation of 
rights secured by federal law by state actors. See id. § 
2241(c)(3). That is not to say the statutes are duplica-
tive. To the contrary, they are distinct in two im-
portant ways. First, the federal habeas statute is spe-
cific: It applies to a specific kind of plaintiff (a pris-
oner) seeking a specific and exceedingly powerful in-
junction (release from custody1) under specific legal 

 
1 “At the time of § 1983’s adoption, the federal habeas statute 

mirrored the common-law writ of habeas corpus, in that it au-
thorized a single form of relief: the prisoner’s immediate release 
from custody.” Wilkinson v. Dotson, 544 U.S. 74, 85 (2005) 
(Scalia, J., concurring). It is difficult to overstate the power of 
that habeas injunction: 

The singular habeas remedy of release is a powerful  
one—so powerful that it transformed the common-law 
courts from agents of the Crown to independent guardi-
ans of liberty. See, e.g., Darnel’s Case, 3 How. St. Tr. 1 
(K.B. 1627). Habeas is so powerful that its 1679 codifica-
tion in England was the ‘second magna carta.’ 1 W. 
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standards unique to habeas (and today include 
AEDPA). Section 1983 by contrast is general: It ap-
plies to constitutional and statutory claimants gener-
ally and affords an array of remedies (including a va-
riety of injunctions but also money damages) without 
regard to the common-law and statutory restrictions 
on habeas. See, e.g., Patsy v. Bd. of Regents of Fla., 
457 U.S. 496, 501 (1982) (holding that, unlike the fed-
eral habeas statute, § 1983 generally does not require 
exhaustion of state remedies). Second and relatedly, 
if § 1983 and habeas afforded prisoners like the ones 
in Preiser an unfettered choice of remedies, 100% of 
them would choose the former because it would afford 
an injunction without the additional requirements 
imposed by federal habeas law (like exhaustion, de-
fault, abuse of the writ, &c.). 

The Preiser Court avoided this would-be collision 
between § 1983 and habeas by holding the specific 
controls the general: “Congress has determined that 
habeas corpus is the appropriate remedy for state 
prisoners attacking the validity of the fact or length 
of their confinement, and that specific determination 
must override the general terms of § 1983.” 411 U.S. 
at 490. The Court found the prisoners’ suits “fell 
squarely within [the] traditional scope of habeas 

 
BLACKSTONE, COMMENTARIES *133. And today, the ha-
beas remedy is so powerful that it allows federal courts 
to vitiate long-final judgments from co-sovereign state 
courts notwithstanding res judicata principles that 
would otherwise apply. 

McNeal v. LeBlanc, 93 F.4th 840, 842 (5th Cir. 2024) (Oldham, 
J., dissenting from denial of rehearing en banc). 
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corpus,” id. at 487, because what they really wanted 
was to get released from confinement sooner than 
they otherwise would. And the Court explained that 
habeas corpus was always and forever the only rem-
edy for a litigant seeking immediate or speedier re-
lease or challenging the “fact or duration of his con-
finement” in prison. Id. at 489. 

Accordingly, the Preiser Court identified “an im-
plicit exception from § 1983’s otherwise broad scope 
for actions that lie ‘within the core of habeas corpus.’” 
Wilkinson, 544 U.S. at 79 (quoting Preiser, 411 U.S. 
at 487); accord Heck, 512 U.S. at 481 (explaining that 
Preiser rendered habeas-type claims “not cognizable” 
under § 1983). That is, the Preiser Court avoided a 
conflict between § 1983 and habeas by reading an ex-
ception into the former for claims that sound in the 
latter: 
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While Preiser carved habeas claims out from § 
1983’s scope, some of its language created confusion 
that the Court would later be forced to clarify. For ex-
ample, the Preiser Court suggested that any suit at-
tacking the “validity of the fact or length of [a pris-
oner’s] confinement” must be brought in habeas. 411 
U.S. at 490. Does that include damages claims? The 
Preiser Court suggested no because damages are not 
“an appropriate or available federal remedy” in ha-
beas. Id. at 494. But because the New York good-time-
credit plaintiffs sought only injunctive relief, the 
Preiser Court did not have occasion to explain how its 
rule would map onto damages claims. Ibid. 

B 

The damages question finally reached the Court in 
Heck. In that case, an Indiana state prisoner claimed 
that county prosecutors engaged in an unlawful in-
vestigation and prosecution that tainted his convic-
tion. 512 U.S. at 478–79. He brought a § 1983 action 
against the officials and sought damages. Id. at 479. 
Importantly, the prisoner did not seek injunctive re-
lief or release from custody. Ibid. 

The Supreme Court held that, when “the invalid-
ity of [a] conviction” is an element of a § 1983 damages 
claim, the plaintiff cannot bring suit unless and until 
the conviction is favorably terminated. Id. at 481–82. 
Or put differently, favorable termination is itself an 
element of any § 1983 claim that seeks money dam-
ages for a tainted conviction. Id. at 484. Until that 
tainted conviction is favorably terminated—that is, 
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reversed on direct appeal, expunged by executive pro-
cess, set aside by a state court of competent jurisdic-
tion, or set aside by a federal habeas court—the 
§ 1983 damages claim does not accrue. See id. at 486–
87, 489–90. That is because unless and until the 
tainted conviction is favorably terminated, the facts 
authorizing the § 1983 damages suit have not come 
into existence. See McDonough v. Smith, 588 U.S. 
109, 115 (2019) (explaining that the statute of limita-
tions begins to run “when the plaintiff has a complete 
and present cause of action” (quotation omitted)); Pi-
otrowski v. City of Houston, 51 F.3d 512, 516 (5th Cir. 
1995) (“Under federal law, the limitations period be-
gins to run the moment the plaintiff becomes aware 
that he has suffered an injury or has sufficient infor-
mation to know that he has been injured . . . . A plain-
tiff need not realize that a legal cause of action exists; 
a plaintiff need only know the facts that would sup-
port a claim.” (quotations omitted)). 

The Court based that holding in tort law. See Heck, 
512 U.S. at 483 (“[T]o determine whether there is any 
bar to the present suit, we look first to the common 
law of torts.”). Reasoning by analogy, the Court looked 
to the cause of action for malicious prosecution, which 
has always required proof of favorable termination. 
See id. at 484 (citing a tort treatise and multiple state 
court decisions). The Court noted that the justifica-
tions for this element—finality, consistency, and a 
distaste for collateral attacks—were present in some 
of its previous decisions in other contexts. See id. at 
484–85 (citing, inter alia, Teague v. Lane, 489 U.S. 
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288, 308 (1989); Rooker v. Fidelity Trust Co., 263 U.S. 
413 (1923)). Accordingly, the Court held that: 

[T]he hoary principle that civil tort ac-
tions are not appropriate vehicles for 
challenging the validity of outstanding 
criminal judgments applies to § 1983 
damages actions that necessarily require 
the plaintiff to prove the unlawfulness of 
his conviction or confinement, just as it 
has always applied to actions for mali-
cious prosecution. 

Id. at 486. The Court went on to outline what we now 
call the favorable-termination requirement: 

We hold that, in order to recover dam-
ages for allegedly unconstitutional con-
viction or imprisonment, or for other 
harm caused by actions whose unlawful-
ness would render a conviction or sen-
tence invalid, a § 1983 plaintiff must 
prove that the conviction or sentence has 
been reversed on direct appeal, expunged 
by executive order, declared invalid by a 
state tribunal authorized to make such 
determination, or called into question by 
a federal court’s issuance of a writ of ha-
beas corpus, 28 U.S.C. § 2254. A claim for 
damages bearing that relationship to a 
conviction or sentence that has not been 
so invalidated is not cognizable under § 
1983. 
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Id. at 486–87. 

The Court concluded its analysis with one final 
thought. The lower courts had “wrestled” with the 
question of statutes of limitations. Id. at 489. But the 
majority dismissed this concern. Looking again to 
sources of tort law, see ibid. (citing a treatise and a 
state court decision), the Court held that this use of 
§ 1983’s cause of action would not accrue “until the 
conviction or sentence has been invalidated.” Id. at 
489–90. To the end of that sentence, the Court ap-
pended footnote 10: 

Justice SOUTER also adopts the com-
mon-law principle that one cannot use 
the device of a civil tort action to chal-
lenge the validity of an outstanding crim-
inal conviction, but thinks it necessary to 
abandon that principle in those cases (of 
which no real-life example comes to 
mind) involving former state prisoners 
who, because they are no longer in cus-
tody, cannot bring postconviction chal-
lenges. Post, at 2379. We think the 
principle barring collateral at-
tacks—a longstanding and deeply 
rooted feature of both the common 
law and our own jurisprudence—is 
not rendered inapplicable by the 
fortuity that a convicted criminal is 
no longer incarcerated. 

Id. at 490 n.10 (emphasis added). 
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Heck thus broke quite expressly from Preiser. 
See id. at 481–82. Preiser suggested that damages 
claims should always be cognizable in § 1983 because 
money claims obviously do not involve “immediate or 
more speedy release.” 411 U.S. at 494. Heck said 
“[t]hat statement may not be true, however, when es-
tablishing the basis for the damages claim necessarily 
demonstrates the invalidity of the conviction.” 512 
U.S. at 481–82. Instead, Heck held such claims are 
“cognizable” under § 1983 when, and only when, 
plaintiff’s conviction has been favorably terminated. 
Id. at 486–87. Thus, Heck created a distinct tort-based 
schematic for civil claims challenging tainted or de-
fective criminal proceedings2: 

 

Among the many crucial takeaways from Heck is 
that this conception of the favorable-termination re-
quirement is fundamentally different from Preiser’s. 

 
2 Heck itself involved one civil remedy (money damages) and 

one possible outcome of a criminal proceeding (a conviction). As 
noted in Part II.C, infra, the Court subsequently extended Heck 
to apply not just to money-damages claims but also requests for 
declaratory relief. And the Court extended Heck’s favorable-ter-
mination element to apply where the criminal process was 
tainted and did not lead to a conviction. 
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Compare supra, at 7 (Preiser schematic). Favorable 
termination is an element of a civil claim, so § 1983 
plaintiffs must prove it like any other element of the 
underlying claim. Not because § 1983 damages would 
otherwise conflict with the core of the habeas corpus 
statute. Cf. Preiser, 411 U.S. at 487, 490. Nor because 
Roy Heck just so happened to be in custody when he 
filed suit. Cf. id. at 487. But rather because the com-
mon law has long precluded tort suits that would un-
dermine criminal proceedings and judgments, Heck, 
512 U.S. at 483–86—a concern that applies regardless 
of whether the plaintiff happens to file suit while in or 
out of custody. Id. at 490 n.10. 

Heck’s understanding of the favorable-termination 
element has deep roots in tort law. Three historical 
points bear emphasis. 

First, malicious prosecution provides the only tort 
remedy for civil damages arising from errors in a 
criminal proceeding. See, e.g., JAMES WALLACE BRYAN, 
THE DEVELOPMENT OF THE ENGLISH LAW OF CONSPIR-
ACY 27–28 (1909) (noting malicious prosecution “com-
plete[ly] displace[d]” other remedies); Davis v. Brady, 
291 S.W. 412, 413 (Ky. 1927) (describing malicious 
prosecution as a “disfavor[ed]” tort, which “has been 
hedged about by limitations more stringent than 
those in the case of almost any other act causing dam-
age to another,” and the only civil remedy for unlaw-
ful initiation of criminal proceedings (quotation omit-
ted)). True, there are other common-law remedies 
that are sometimes confused with malicious prosecu-
tion. See, e.g., Glidewell v. Murray-Lacy & Co., 98 S.E. 
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665, 667 (Va. 1919) (noting the “considerable confu-
sion” (quotation omitted)). Abuse of process is the 
most frequent culprit. See ibid. But abuse of process 
involves errors outside the criminal process. An obvi-
ous illustration is when a person commits a crime, is 
properly prosecuted for the crime, and lawfully con-
victed of the crime—but in the process is beaten or 
starved or otherwise victimized in ways unconnected 
to the underlying criminal charge: 

For example, if, after an arrest upon civil 
or criminal process, the party arrested in 
[sic] subjected to unwarrantable insult 
and indignities, is treated with cruelty, 
is deprived of proper food, or is otherwise 
treated with oppression and undue  
hardship, he has a remedy [for abuse of 
process] by an action against the officer, 
and against others who may unite with 
the officer in doing the wrong. 

Wood v. Bailey, 11 N.E. 567, 576 (Mass. 1887). 
Abuse of process is a distinct tort, with distinct ele-
ments, because unlike malicious prosecution, it does 
not claim the entire underlying criminal proceeding 
was tainted by legal error. See MARTIN L. NEWELL, 
TREATISE ON THE LAW OF MALICIOUS PROSECUTION, 
FALSE IMPRISONMENT, AND THE ABUSE OF LEGAL PRO-
CESS 359 (1892). So when it comes to tort damages for 
a tainted criminal proceeding, it’s malicious prosecu-
tion or nothing. 
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Second, the tort of malicious prosecution dates to 
17th century England. See, e.g., Savile v. Roberts, 91 
Eng. Rep. 1147, 1149–50 (K.B. 1698). The English 
courts recognized it because preexisting remedies like 
the writ of conspiracy extended only to acquitted de-
fendants. BRYAN, supra, at 25–27. Those preexisting 
remedies provided hollow solace when malicious pros-
ecutors dropped baseless charges or when the convic-
tion was favorably terminated after trial. Thus, the 
English courts recognized the tort of malicious prose-
cution to compensate for all damages, starting from 
the initiation of the baseless criminal case: “The dam-
age a person may sustain by an indictment may relate 
either to his person, his reputation, or his property.” 
Jones v. Gwynn, 88 Eng. Rep. 699, 700 (K.B. 1713) 
(emphasis added). Hence, regardless of whether the 
civil plaintiff is, was, or ever could have been con-
victed and placed in custody, tort law provides a rem-
edy for “[a] judicial proceeding, instituted by one per-
son against another from wrongful or improper mo-
tives, and without probable cause to support it.” NEW-
ELL, supra, at 7. 

Third, since its inception, the tort of malicious 
prosecution has included a favorable-termination ele-
ment: “The proceeding in which [an] abuse occurred 
must have terminated[] . . . in favor of the party com-
plaining.” JOEL PRENTISS BISHOP, COMMENTARIES ON 
THE NON-CONTRACT LAW 90 (1889). And since the 
tort’s inception, courts have tied the favorable-termi-
nation element to the prohibition against using a civil 
remedy to collaterally attack a criminal proceeding: 
“[M]alicious prosecution action[s] . . . [would not] be 
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permitted to make a collateral attack upon [a] crimi-
nal judgment, which would be ‘blowed off by a side-
wind.’” WILLIAM L. PROSSER, HANDBOOK ON THE LAW 
OF TORTS 867 (1941). 

C 

The Supreme Court’s subsequent decisions under-
score this broad, tort-based conception of the favora-
ble-termination element. Namely, that it applies to all 
§ 1983 suits challenging a tainted conviction or sen-
tence, regardless of whether the plaintiff is in custody. 

Start with Edwards v. Balisok, 520 U.S. 641 
(1997), decided three years post-Heck. Jerry Balisok 
was found guilty of violating state prison rules and, 
as part of his punishment, lost 30 days’ good-time 
credits. Id. at 643. Balisok believed the procedures the 
prison used in the disciplinary proceeding violated his 
Fourteenth Amendment due process rights. Ibid. So 
he sued for declaratory relief and money damages un-
der § 1983. Id. at 643–44. 

What of Heck’s favorable-termination require-
ment? Balisok argued the requirement did not apply 
to his purely procedural claim. See id. at 644–45 (sum-
marizing the litigating position as, “claim[s] challeng-
ing only the procedures employed in a disciplinary 
hearing [are] always cognizable under § 1983”). In 
Balisok’s view, Heck involved a fundamentally sub-
stantive claim—that Heck’s charge and conviction 
were “undeserved.” Id. at 645 (cleaned up); see also 
RESTATEMENT (SECOND) OF TORTS § 653 (1977) (defin-
ing the elements of a malicious-prosecution claim, 
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including that the proceedings are instituted “without 
probable cause”). By contrast, Balisok “posited that 
the procedures were wrong, but not necessarily that 
the result was.” 520 U.S. at 645. (emphasis added). 
So, the argument went, Heck’s analogy to the mali-
cious prosecution tort (and thus its favorable-termi-
nation element) was a poor fit for Balisok’s purely pro-
cedural claim.3 

The Court unanimously rejected that cramped, 
formalist reading of Heck. Although Balisok’s due pro-
cess claim did not resemble the malicious prosecution 
tort in all ways, it resembled the tort in the only way 
that mattered: Success would “necessarily imply the 
invalidity of the punishment imposed.” Id. at 645–48; 
accord id. at 649–50 (Ginsburg, J., joined by Souter 
and Breyer, JJ., concurring); cf. Heck, 512 U.S.  

 
3 The dissenting opinion disputes our characterization of the 

question presented by Balisok’s argument. Post, at 56 (Willett, 
J., dissenting). You need not take our word for it; take Balisok’s. 
See Brief for Respondent at 8, Edwards v. Balisok, 520 U.S. 641 
(1997) (No. 95-1352), 1996 WL 492348 (“The common law of torts 
and specifically the malicious prosecution analogy cited in Heck 
is inapplicable in a § 1983 challenge to procedural due process 
only. The § 1983 Complaint filed by Mr. Balisok is solely about 
violations of due process procedure.”); id. at 27–28 (“Petitioners’ 
argument that a prisoner should be required to obtain reversal 
of the results of a hearing before challenging unconstitutional 
procedures is not supported by analogy to tort law or § 1983 it-
self. Unlike a malicious prosecution claim and the claim at issue 
in Heck, a claim that prison procedures violate the Due Process 
Clause does not directly challenge the merits of the decision in 
the proceeding.”). The Court easily rejected this argument, as 
the dissenting opinion appears to recognize. See post, at 56 (Wil-
lett, J., dissenting). 
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484–87 & nn. 5–6. In other words, Edwards made 
clear all § 1983 suits challenging tainted convictions 
and sentences must run Heck’s favorable-termination 
gauntlet—regardless of whether the alleged taint is 
procedural or substantive. That is because all such 
claims, if successful, would undermine the validity 
and finality of the criminal proceeding.4 

The Supreme Court recently reaffirmed this inter-
pretation of Heck’s favorable-termination element. In 
McDonough v. Smith, Edward McDonough alleged 
that prosecutor Youel Smith fabricated evidence and 
used it to pursue criminal corruption charges against 
him. 588 U.S. at 112–13. The jury eventually acquit-
ted McDonough. Id. at 113. McDonough then sued 
prosecutor Smith under § 1983, claiming Smith’s use 
of fabricated evidence violated his constitutional 
rights. Ibid. 

The Court reaffirmed Edwards and held favorable 
termination was an element in McDonough’s proce-
dural claim. Id. at 116–17, 125. A claim cannot accrue 
until the plaintiff has or should have the means to 
prove each element, so it necessarily followed that 
McDonough’s fabricated-evidence claim could not ac-
crue until he was acquitted. Id. at 116–17. In so hold-
ing, McDonough highlighted the extent to which the 
plaintiff’s claim would “challenge the integrity of 

 
4 This point bears repeating. While Heck emphasized the 

specific cause of malicious prosecution, Edwards held that all § 
1983 suits that necessarily imply the invalidity of a past convic-
tion or sentence must achieve favorable termination, whether 
such suits are wholly analogous to malicious prosecution or not. 
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criminal prosecutions undertaken ‘pursuant to legal 
process.’” Id. at 117 (quoting Heck, 512 U.S. at 484); 
id. at 122 (“It directly challenges—and thus neces-
sarily threatens to impugn—the prosecution itself.”). 
Indeed, McDonough treated this as the essential sim-
ilarity to common-law malicious prosecution, id. at 
117–19, 122, echoing Heck’s and Edwards’s teaching 
that plaintiffs must prove favorable termination 
whenever they challenge a tainted conviction or sen-
tence, regardless of the specific underlying constitu-
tional claim. See id. at 117 n.5 (“[T]wo constitutional 
claims may differ yet still both resemble malicious 
prosecution more than any other common-law tort; 
comparing constitutional and common-law torts is not 
a one-to-one matching exercise.”). 

McDonough is also instructive in two other ways. 

First, it amplified Heck’s tort-element schematic—
not Preiser’s habeas-collision schematic. Following 
Heck’s lead, the McDonough Court emphasized that 
favorable termination was a necessary element of 
McDonough’s § 1983 claim—so much so that his limi-
tations period commenced from the date of favorable 
termination (here, his acquittal). Id. at 114, 119–20 
(noting the limitations period begins when a cause of 
action is complete). And further mirroring Heck, not 
Preiser, McDonough emphasized the common law of 
torts has long required favorable termination in anal-
ogous contexts. Id. at 114–19. 

True, the favorable-termination requirement 
obliquely protects the habeas statute by prohibiting 
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custodial plaintiffs from collaterally attacking their 
convictions. Id. at 119. But it sweeps far wider. That’s 
because favorable termination is an element of all § 
1983 claims challenging tainted criminal prosecu-
tions, convictions, and sentences, not just those filed 
by litigants subject to the habeas statute. That is why 
the Court distinguished between Heck’s tort principle 
and Preiser’s habeas principle, which are separate 
and independent justifications for requiring favorable 
termination: “This [favorable-termination] conclusion 
follows both from the rule for the most natural com-
mon-law analogy (the tort of malicious prosecution) 
and from the practical considerations that have pre-
viously led this Court to defer accrual of claims that 
would otherwise constitute an untenable collateral at-
tack on a criminal judgment.” McDonough, 588 U.S. 
at 114 (emphasis added). In this way, it vindicates the 
broader principles justifying the rule at common law: 
protecting the finality of criminal judgments, prevent-
ing inconsistent civil and criminal proceedings, and 
avoiding friction between state and federal courts. Id. 
at 117–18. And of course, finality, consistency, feder-
alism, and comity are threatened whenever one 
brings a civil challenge to a criminal conviction, sen-
tence, or prosecution. Accord Savory v. Cannon, 947 
F.3d 409, 431 (7th Cir. 2020) (en banc) (“McDonough 
confirms that habeas exclusivity is just one part of the 
rationale for Heck’s holding. Concerns about comity, 
finality, conflicting judgments, and ‘the hoary princi-
ple that civil tort actions are not appropriate vehicles 
for challenging the validity of outstanding criminal 
judgments’ all underpin Heck’s favorable termination 
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rule.”); see also Vega v. Tekoh, 597 U.S. 134, 151–52 
(2022). 

Second, and relatedly, McDonough undermined (if 
not completely eliminated) any suggestion that the fa-
vorable-termination element is required only when 
the § 1983 plaintiff is in custody. McDonough filed 
suit outside of custody—three years after he had been 
acquitted of all charges. Id. at 113. McDonough was 
not even in custody before or during his trial. Ibid. Yet 
the Court nevertheless applied the favorable-termi-
nation rule. Relying on this aspect of McDonough, the 
en banc Seventh Circuit observed the following: 

Because McDonough (who was not held 
in custody during his trials) was acquit-
ted rather than convicted, his section 
1983 claim would not have infringed 
upon the exclusivity of the habeas corpus 
remedy. The Court nevertheless indi-
cated that the other concerns discussed 
in Heck still guided the outcome, and no 
section 1983 claim could proceed until 
the criminal proceeding ended in the de-
fendant’s favor or the resulting convic-
tion was invalidated within the meaning 
of Heck . . . . [Accordingly,] Heck controls 
the outcome where a section 1983 claim 
implies the invalidity of the conviction or 
the sentence, regardless of the availabil-
ity of habeas relief. 
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Savory, 947 F.3d at 418, 430; accord id. at 421–22. 
McDonough thus followed Heck’s footnote 10 and held 
the favorable-termination requirement does not begin 
and end with the habeas statute, which is why it “is 
not rendered inapplicable by the fortuity that a con-
victed criminal is no longer incarcerated.” Heck, 512 
U.S. at 490 n.10. So even if it was proper for an infe-
rior court to discount Heck’s footnote 10 as “infamous” 
and “the very quintessence of dicta” when the Court 
decided it, post, at 37 (Willett, J., dissenting), 
McDonough makes the Court’s instructions impossi-
ble to ignore. 

Nor is McDonough aberrational in this regard. 
Three years later, in Thompson v. Clark, 596 U.S. 36 
(2022), the Court once again subjected a non-custodial 
plaintiff to the Heck bar. The prosecutor dismissed all 
charges against Thompson, so he obviously was not in 
custody. Id. at 39. But he still had to show favorable 
termination. Id. at 44. Today, it should be clear be-
yond cavil that the favorable-termination element ap-
plies regardless of whether the § 1983 claimant was, 
is, or never could be in custody. 

* 

In sum, Heck’s favorable-termination requirement 
is rooted in tort law principles that apply both inside 
and outside of prison—not habeas principles. That’s 
why favorable termination is an element of any and 
all § 1983 claims challenging tainted convictions, sen-
tences, or prosecutions. It’s also why Heck’s footnote 
10 followed logically from the Court’s tort-based 
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reasoning. See Savory, 947 F.3d at 421–22. Custodial 
status, in other words, matters not. 

III 

Applying these principles here, Wilson’s § 1983 
claim is not cognizable. 

Wilson seeks money damages and declaratory re-
lief for her “tainted” felony conviction and resulting 
sentence. Wilson, 89 F.4th at 451 & n.8. Specifically, 
she alleges that one man (Petty) served as both a law 
clerk and a prosecutor, which created “a structurally 
defective system that violated her constitutional right 
to a criminal proceeding free of actual or perceived 
bias.” Id. at 451. And as Wilson herself recognizes, 
success on her § 1983 suit would “necessarily imply” 
the invalidity of her criminal proceedings and punish-
ment. See Heck, 512 U.S. at 487; McDonough, 588 
U.S. at 119 (“[McDonough’s] claims challenge the va-
lidity of the criminal proceedings against him in es-
sentially the same manner as the plaintiff in Heck 
challenged the validity of his conviction.”); Savory, 
947 F.3d at 417 (“There is no logical way to reconcile 
those claims with a valid conviction.”); Appellant’s EB 
Brief at 16 (“[T]here is no dispute about Heck’s thresh-
old inquiry: whether Wilson’s claim implies the un-
constitutionality of her conviction and sentence. It 
does.”). Thus, favorable termination is an element of 
her § 1983 due process claim. See Edwards, 520 U.S. 
at 644–48. But Wilson has not yet won favorable ter-
mination, so her claim has not accrued. 
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As an initial matter, it bears emphasis that a non-
custodial prisoner sentenced only to community su-
pervision has numerous avenues for pursuing the fa-
vorable termination required by Heck: 

• Direct review in the Texas Court of Criminal 
Appeals. See TEX. CODE CRIM. PROC. art. 
4.04, § 2. 

• Certiorari in the United States Supreme Court. 
See Cohens v. Virginia, 19 U.S. (6 Wheat.) 264 
(1821); 28 U.S.C. § 1257. 

• Postconviction relief under Texas law. See TEX. 
CODE CRIM. PROC. art. 11.072, § 2(b). 

• Postconviction relief under federal law. See 
Sammons v. Rodgers, 785 F.2d 1343, 1345 (5th 
Cir. 1986) (per curiam); 17B CHARLES ALAN 
WRIGHT & ARTHUR R. MILLER, FEDERAL PRAC-
TICE AND PROCEDURE § 4262 (3d ed. Oct. 2023 
update). 

Wilson pursued none of these options. 

True, some of these avenues have time limits that 
elapsed before Wilson discovered the basis for her 
claim. But that is irrelevant for two reasons. 

First, it is not clear that the deadlines are as strict 
as the dissenting opinion believes them to be. Take for 
example the 30-day deadline that applies to noticing 
an appeal to the Texas Court of Criminal Appeals. 
See TEX. R. APP. P. 68.2(a). The Court of Criminal 
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Appeals has held that one remedy available in state 
habeas is “to return Applicant to the point at which 
he can give notice of appeal”—even if the deadline ex-
pired years ago. Mestas v. State, 214 S.W.3d 1, 2 (Tex. 
Crim. App. 2007) (quotation omitted). 

Second, in all events, Wilson still has open ave-
nues under state law— years after completing her 
sentence. The Governor could pardon Wilson with a 
recommendation from the Board of Pardons and Pa-
roles. See TEX. CONST. art. IV, § 11. And Wilson could 
obtain state habeas relief. See TEX. CODE CRIM. PROC. 
art. 11.072, § 2(b) (“At the time the application is filed, 
the applicant must be, or have been, on community 
supervision . . . .” (emphasis added)); Ex parte Vil-
lanueva, 252 S.W.3d 391, 397 (Tex. Crim. App. 2008) 
(noting that Article 11.072 encompasses those “who 
ha[ve] completed a term of community supervision”). 
Given the low-level nature of her underlying offense, 
the sympathetic nature of this case, and the attention 
resulting from her appeal, she might well find relief. 
See En Banc Brief of Texas as Amicus Curiae in Sup-
port of Defendant-Appellee at 12 (“Texas has con-
ceded that habeas relief is proper where Petty was, in 
fact, inappropriately involved in criminal cases.”). 
Again, Wilson pursued none of these options. 

Moreover, nothing in this suit prevents Wilson 
from pursuing favorable termination upon dismissal. 
As we have explained, “a Heck dismissal is a dismissal 
without prejudice.” Cook v. City of Tyler, 974 F.3d 537, 
539 (5th Cir. 2020) (per curiam). And the district court 
correctly entered a without-prejudice dismissal here. 
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Practically, that means Wilson is free to secure favor-
able termination and then re-raise her claims under § 
1983. Until then, her claim is not cognizable and must 
be dismissed. 

IV 

Wilson offers five responses that merit discussion. 
Most relitigate questions that Heck already an-
swered. Some create more issues than they purport to 
solve. And others would have us exceed our inferior-
court commissions. None avails. 

A 

First, Wilson contends that her § 1983 suit does 
not threaten a collision with the federal habeas stat-
ute. After all, Wilson is not “in custody,” 28 U.S.C. § 
2254(a), and she seeks only money damages and de-
claratory relief—neither of which is available under 
the habeas statute. This matters, we are told, because 
Preiser’s favorable-termination rule was imposed to 
prevent collisions between § 1983 and § 2254. Under 
this line of thinking, success on Wilson’s claims would 
imply her conviction’s invalidity, so such claims are 
not cognizable while she is in prison. But after she is 
released, any risk of collision between habeas and 
§ 1983 disappears. Thus, the argument goes, Heck’s 
bar has no purchase on non-custodial plaintiffs. 

With respect, the above reading of Heck is wrong. 
Heck did not extend Preiser’s habeas-collision ra-
tionale to the rest of § 1983. See Part II, supra; Heck, 
512 U.S. at 481 (“This case is clearly not covered by 
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the holding of Preiser.”). Rather, Heck noted that 
Preiser contained inconsistent and shallow dicta on 
Heck’s question presented. Heck, 512 U.S. at 482 
(“[W]e think the dicta of Preiser to be an unreliable, if 
not an unintelligible, guide.”). Instead of parsing 
Preiser’s dicta, Heck performed a comprehensive and 
independent analysis of § 1983—an analysis that re-
lied on the common law of torts, wholly on the com-
mon law of torts, and nothing but the common law of 
torts. Id. at 483–90. The upshot? Whenever a plaintiff 
seeks money damages under § 1983 for a tainted con-
viction, sentence, or prosecution (as in Heck, Ed-
wards, McDonough, Thompson, and this case), one re-
quired element in that backwards-looking tort claim 
is favorable termination.5 

The favorable-termination avenues named in Heck 
underscore the depth of the rule’s tort roots. Heck 
highlighted four avenues. A § 1983 plaintiff can show 
her tainted conviction or sentence has been (1) “re-
versed on direct appeal,” (2) “expunged by executive 
order,” (3) “declared invalid by a state tribunal,” or (4) 
“called into question by a federal court’s issuance of a 

 
5 Conversely, a suit seeking prospective injunctive relief does 

not implicate Heck’s favorable-termination requirement (or, for 
that matter, Preiser’s habeas-channeling rationale). Such a suit 
challenges only the future enforcement of a law and does not re-
sult in “immediate or speedier release into the community” or 
“necessarily imply the invalidity” of a prior conviction or sen-
tence. Heck, 512 U.S. at 481; cf. Wilkinson, 544 U.S. at 82 (noting 
that the “prisoners’ claims for future [injunctive] relief . . . are 
yet more distant from” the core of Heck (emphasis in original)). 
Insofar as our pre-Wilkinson cases said otherwise, the Supreme 
Court has since clarified the law. 
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writ of habeas corpus.” 512 U.S. at 487. Notably, the 
first three have nothing to do with custody. This case 
proves the point. Cf. Appellant’s EB Brief at 34 (“§ 
2254 never covered Wilson’s claim.”). Wilson was sen-
tenced to zero days’ imprisonment, yet she was never-
theless able to challenge the sentence on direct appeal 
(avenue 1). Even now, almost twenty years after her 
community-supervision sentence ended, she can still 
pursue executive clemency (avenue 2) and state post-
conviction relief (avenue 3). Or consider Thompson v. 
Clark. There, the Court added a fifth favorable-termi-
nation avenue: that plaintiff’s prosecution ended 
without a conviction. 596 U.S. at 39. That’s yet an-
other favorable-termination avenue that has nothing 
to do with custody or habeas. 

Nor is it surprising that 80% of the favorable-ter-
mination avenues require no overlap with habeas or 
custody. Recall that the favorable-termination re-
quirement originated in the common law of torts. See 
Parts II.B–C, supra. And since its inception, the rule 
has safeguarded a host of values that are implicated 
regardless of whether a § 1983 plaintiff attacks her 
criminal process or punishment from in or out of cus-
tody. Because Heck is rooted in tort, not habeas, it’s 
only natural that Heck’s favorable-termination rule 
transcends custodial status 

Look to how Justice Souter criticized the majority 
opinion in Heck itself. Justice Souter (joined by three 
justices) would have analyzed the interplay between 
§ 1983 and § 2254 to determine which statute should 
give way to the other. See Heck, 512 U.S. at 493–502 
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(Souter, J., concurring in the judgment). But as Jus-
tice Souter noted, the majority opinion rejected that 
approach: 

[I]nstead of analyzing the statutes to de-
termine which should yield to the other 
at this intersection, the Court appears to 
take the position that the statutes were 
never on a collision course in the first 
place because, like the common-law tort 
of malicious prosecution, § 1983 requires 
(and, presumably, has always required) 
plaintiffs seeking damages for unconsti-
tutional conviction or confinement to 
show the favorable termination of the 
underlying proceeding. 

Id. at 492 (Souter, J., concurring in the judgment) 
(emphasis added). And later in the same concurrence, 
Justice Souter lamented the majority’s reliance upon 
the common law of torts “alone.” See ibid. (“[Unlike 
the majority,] I do not think that the existence of the 
tort of malicious prosecution alone provides the an-
swer.”). 

Put simply: Heck and Preiser announced distinct 
rules rooted in distinct genealogies. True, Preiser and 
Heck are superficially similar in the sense that both 
charted the boundaries of § 1983. But the similarities 
end there. Heck relied on tort law, while Preiser relied 
on habeas. That’s why Heck applies outside of prison, 
while Preiser mostly does not. 
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B 

Wilson next contends that we have overread Heck. 
She points to later cases like Spencer v. Kemna, 523 
U.S. 1 (1998), and Muhammad v. Close, 540 U.S. 749 
(2004) (per curiam). See, e.g., Appellant’s EB Brief at 
11–13. Our now-vacated panel opinion echoed this 
criticism. See Wilson, 89 F.4th at 453–55. In our view, 
neither Spencer nor Close undermines Heck’s tort-law 
foundation. 

In Spencer, the Court held that a prisoner could 
bring a petition for writ of habeas corpus even though 
he was released from prison before his petition was 
adjudicated. See 523 U.S. at 3–7, 14–18. Because the 
case involved a § 2254 habeas petition, the majority 
opinion obviously had no occasion to consider the ele-
ments of a nonexistent § 1983 claim. Nevertheless, 
three non-precedential opinions joined by five justices 
argued that § 1983’s favorable-termination require-
ment should not extend to non-custodial plaintiffs. 
See Spencer, 523 U.S. at 19 (Souter, J., concurring, 
joined by O’Connor, J., Ginsburg, J., and Breyer, J.); 
id. at 21 (Ginsburg, J., concurring); id. at 25 n.8 (Ste-
vens, J., dissenting). 

Six years later in Close, the Supreme Court dis-
cussed but did not revisit the immaterial question of 
whether Heck applied to non-custodial plaintiffs. See 
540 U.S. at 752 n.2 (“Members of the Court have ex-
pressed the view that unavailability of habeas for 
other reasons may also dispense with the Heck re-
quirement . . . This case is no occasion to settle the 
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issue.” (citing Justice Souter’s concurrence in Heck 
and Justice Ginsburg’s concurrence in Spencer)). 

The non-custodial question posited but not an-
swered in Spencer and Close is irrelevant. That is be-
cause Heck is not a case about custody; it is a case 
about tort law. And tort law applies inside and outside 
of prison. See Heck, 512 U.S. at 490 n.10. That is why 
Heck framed its accrual rule as one focused on the el-
ements of a § 1983 action for damages arising from a 
tainted conviction—rather than a rule focused on cus-
tody, habeas, or anything else. See Heck, 512 U.S. at 
486-87 (describing the scope of its rule as any claim to 
“recover damages for allegedly unconstitutional con-
viction or imprisonment, or for other harm caused by 
actions whose unlawfulness would render a convic-
tion or sentence invalid”). And even if there was some 
debate on any of this—such that the issue was not set-
tled in 2004, when Close was decided—the debate is 
settled in 2019, when McDonough was decided. In the 
latter case, the Court applied § 1983’s favorable-ter-
mination requirement to a non-custodial plaintiff. 
And that makes perfect sense because, again, the ele-
ments of a tort claim have nothing at all to do with 
the custodial status of the claimant. 

True, Justice Souter thought custody should’ve 
mattered in Heck. And in Spencer and Close, several 
justices reiterated their defense of Justice Souter’s 
view of the world. But that does not change Heck’s 
tort-law holding. Nor does it empower our inferior 
court to disregard Supreme Court precedent, includ-
ing McDonough. See, e.g., State Oil Co. v. Khan, 522 
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U.S. 3, 20 (1997) (“[I]t is this Court’s prerogative alone 
to overrule one of its precedents.”). 

C 

Wilson next argues that subjecting non-custodial 
plaintiffs to a favorable-termination requirement 
would read an atextual exhaustion requirement into 
§ 1983. See Appellant’s EB Brief at 20–22. The Su-
preme Court has long held that § 1983 does not re-
quire exhaustion of state remedies. See Patsy, 457 
U.S. at 501; Knick v. Township of Scott, 588 U.S. 180, 
185 (2019). But Heck imposed no such thing. Rather, 
Heck and its progeny have been clear that favorable 
termination is an “element” of all § 1983 claims chal-
lenging tainted criminal proceedings. See, e.g., Heck, 
512 U.S. at 484. Without it, a claim is not “cogniza-
ble”—which is logically, legally, and practically differ-
ent than saying the claim is not “exhausted.” Id. at 
483; accord Edwards, 520 U.S. at 649. Heck said it 
best: “We do not engraft an exhaustion requirement 
upon § 1983, but rather deny the existence of a cause 
of action.” 512 U.S. at 489. So, absent favorable ter-
mination, Wilson doesn’t even have a claim to ex-
haust. 

D 

Wilson’s next response also focuses on § 1983’s 
text. She says that § 1983’s language does not include 
a favorable-termination requirement, so subjecting 
her to one would violate the statute’s “broad textual 
command.” Wilson, 89 F.4th at 450, 459; Appellant’s 
EB Brief at 1, 6, 29. 
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There’s quite a bit wrong with this argument. 

To begin, even Heck’s fiercest critics agree the fa-
vorable-termination requirement applies to custodial 
plaintiffs—though it appears nowhere in the text of § 
1983. Even Justice Souter agreed with that limita-
tion, which, for him, followed not from the text of § 
1983 but from the interaction between § 1983 and 
other federal statutes like § 2254. See Heck, 512 U.S. 
at 493–502 (Souter, J., concurring in the judgment). 
Nor does Preiser’s habeas carveout appear anywhere 
in the text of § 1983 (or § 2254 for that matter). Some 
might prefer to read § 1983’s text as if the habeas stat-
utes do not exist, but no Supreme Court justice has 
ever endorsed such a position. See, e.g., Nance v. 
Ward, 597 U.S. 159, 167 (2022) (“So we have not 
read § 1983 literally in the prisoner context.”). 

Regardless, at least after McDonough, we have no 
discretion in the matter. “[The] favorable-termination 
requirement, the [Heck] Court explained, applies 
whenever ‘a judgment in favor of the plaintiff would 
necessarily imply’ that his prior conviction or sen-
tence was invalid.” McDonough, 588 U.S. at 119 (em-
phasis added) (quoting Heck, 512 U.S. at 487). When-
ever means whenever. And nothing about the favora-
ble-termination element is “rendered inapplicable by 
the fortuity that a convicted criminal is no longer in-
carcerated.” Heck, 512 U.S. at 490 n.10; accord Sa-
vory, 947 F.3d at 420 (“[Heck] expressly rejected a rule 
tied to the end of custody.”). Indeed, the only entities 
that can say otherwise are Congress and the Supreme 
Court. 
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But even if we could ignore all relevant Supreme 
Court precedents and start over from the text and 
nothing but the text, it is unclear that Heck conflicts 
with § 1983’s text. The Civil Rights Act of 1871 pro-
vides a cause of action to vindicate certain constitu-
tional torts. See, e.g., Monell v. Dep’t of Soc. Servs. of 
City of N.Y., 436 U.S. 658, 691 (1978). Heck in turn 
defined the contours of some of those torts, as they 
were understood when Congress passed the statute. 
And it is not as if Heck plucked its understanding of 
the tort element from thin air. As explained above, fa-
vorable termination has been part of the relevant tort 
since its inception in the 17th century. See Part II.B, 
supra. 

Even if we could hold that Heck misunderstood the 
relevant text and history, and even if we could follow 
§ 1983’s “textual command” as Wilson suggests, she 
might not like where that path ends. Scholars vigor-
ously debate the original meaning of § 1983, with 
some arguing that a proper understanding of its his-
tory would require us to look to state law on official 
immunities, causation, damages, statutes of limita-
tions, and causes of action. See Tyler B. Lindley, 
Anachronistic Readings of Section 1983, 75 ALA. L. 
REV. (forthcoming 2024). That might be right or 
wrong, but one thing is clear: Section 1983’s meaning 
is not easily or quickly deciphered. Cf. RANDALL BRID-
WELL & RALPH U. WHITTEN, THE CONSTITUTION AND 
THE COMMON LAW 97 (1977) (criticizing modern law-
yers’ “constant insistence that the language of the 
cases of the period and the writings about its jurispru-
dence actually means what one thinks it should mean 
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by modern standards, rather than what it seems to 
mean as practiced by people of the period”). Given the 
scope of this debate, and the fraught nature of the his-
torical inquiry, it is particularly perilous to ignore the 
Supreme Court’s precedent governing the statutory 
text. 

Putting aside all of the above, Wilson’s just-the-
text approach spawns more questions than it an-
swers. Wilson suggests we should dispense with 
Heck’s bar when habeas is “unavailable” or when the 
§ 1983 suit would not otherwise “conflict” with § 2254. 
Appellant’s EB Brief at 8, 14–15, 18–19. But what’s 
the limiting principle? Could a prisoner serve a 40-
year prison sentence, get out of jail, then bring a § 
1983 claim? Whether he had pursued a direct appeal? 
What about federal habeas relief? State habeas? 
Clemency? 

Or consider those still in custody. Could a prisoner 
wait out AEDPA’s one-year statute of limitations, 
then file under § 1983? See 28 U.S.C. § 2244(d)(1). 
Would habeas be “unavailable” at that point? What 
about AEDPA’s other requirements? Could the pris-
oner claim habeas is “unavailable” because he can’t 
satisfy AEDPA’s relitigation bar? See id. § 2254(d). 
What if the prisoner deliberately bypassed state pro-
cedural rules and procedurally defaulted the relevant 
claim? See id. § 2254(b); cf. Fay v. Noia, 372 U.S. 391, 
438 (1963) (embracing deliberate-bypass standard for 
procedural default), overruled by Wainwright v. 
Sykes, 433 U.S. 72 (1977), and abrogated by Coleman 
v. Thompson, 501 U.S. 722 (1991). When would these 
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claims accrue for statute of limitations purposes? And 
wouldn’t much of this litigation be frivolous, duplica-
tive of previous criminal appeals, and corrosive to the 
precise finality, consistency, and comity concerns that 
drove the Heck Court? Cf. 512 U.S. at 484–86. 

Other circuits attempt to avoid any such games-
manship through a “diligence” requirement. E.g., Wil-
son v. Johnson, 535 F.3d 262 (4th Cir. 2008); Powers 
v. Hamilton Cnty. Pub. Def. Comm’n, 501 F.3d 592 
(6th Cir. 2007); Martin v. City of Boise, 920 F.3d 584 
(9th Cir. 2019) (en banc); Cohen v. Longshore, 621 
F.3d 1311 (10th Cir. 2010); see Appellant’s EB Brief 
at 14–15, 31–32. But “diligence” is mentioned no-
where in § 1983. So in the name of vindicating statu-
tory text, Wilson would have us invent an atextual re-
quirement. We reject the invitation. 

E 

Finally, Wilson claims it would be unfair to force 
her back into the very state system that injured her. 
And, if she’s unable to win favorable termination 
there, Wilson says it would be doubly unfair that her 
§ 1983 claim might never accrue. Appellant’s EB Brief 
at 21, 29. Our now-vacated panel opinion made a ver-
sion of this argument based on Justice Souter’s com-
plaints in Heck. Wilson, 89 F.4th at 453 (“The alter-
native—the blanket denial of any federal forum to 
those whose federal rights have been violated ‘would 
be an untoward result.’” (quoting Heck, 512 U.S. at 
500 (Souter, J., concurring in judgment))). 
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It is inaccurate to call the favorable-termination 
element “the blanket denial of any federal forum.” 
Ibid. Under Heck, favorable termination is one ele-
ment of a § 1983 claim. Unless and until the plaintiff 
can prove that element, the plaintiff has no claim. 
That is not the denial of any forum; it’s a specification 
of the federal claim. 

True, Heck and its progeny offer five avenues for 
proving that element—and all but one must be done 
outside of federal court: (1) direct appeal in state 
court, (2) postconviction relief in state court, (3) dis-
cretionary relief by state executive, (4) conclusion of 
criminal proceedings with no conviction in state court, 
and (5) § 2254 relief in federal court. See Heck, 512 
U.S. at 486-87; Thompson, 596 U.S. at 44. But that 
does not deny anyone a “federal forum.” It means 
there is no § 1983 claim to vindicate in any forum un-
less and until the would-be plaintiff can show favora-
ble termination. 

In any event, it is not at all clear that Wilson ever 
suffered “the blanket denial of any federal forum.” 
Wilson, 89 F.4th at 453. After exhausting her state 
remedies at some point during her eight-year super-
vised-release sentence, it appears Wilson could have 
sought relief in federal court under § 2254. That is be-
cause we have held that a suspended sentence still 
operates to restrict a defendant’s liberty and thus sat-
isfies the custody requirement for federal habeas. See 
Sammons, 785 F.2d at 1345; accord 17B WRIGHT & 
MILLER § 4262 (agreeing with that conclusion). So too 
with a defendant on parole. See, e.g., Jones v. 
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Cunningham, 371 U.S. 236 (1963). And so too with an 
unexpired supervised-release sentence. See Ojo v. 
INS, 106 F.3d 680, 681 & n.2 (5th Cir. 1997) (relying 
on Jones). Wilson cannot choose to forgo these argu-
ments and then complain that she was denied a fed-
eral forum.6 

 
6 The dissenting opinion goes a step further and contends 

that § 1983 guarantees Wilson “a federal-court remedy for what 
she had endured.” Post, at 64 (Willett, J., dissenting) (emphasis 
added). This contention ignores myriad federal-courts doctrines. 
True, in Marbury v. Madison, 5 U.S. (1 Cranch) 137, 163 (1803), 
Chief Justice Marshall famously said “where there is a legal 
right, there is also a legal remedy by suit or action at law, wher-
ever that right is invaded.” But Marbury’s “legal right” was a 
statutory—not a constitutional—one. So Marbury tells us noth-
ing about constitutional remedies. And “[i]n numerous situa-
tions, there is no remedy for an acknowledged violation of con-
stitutional rights.” RICHARD H. FALLON, JR., JOHN F. MANNING, 
DANIEL J. MELTZER, & DAVID L. SHAPIRO, HART & WECHSLER’S 
THE FEDERAL COURTS AND THE FEDERAL SYSTEM 330 (7th ed. 
2015) (emphasis added). Sovereign immunity, qualified immun-
ity, and the political question doctrine are just some of the ways 
that legal rights do not always give rise to federal-court reme-
dies. See ibid. Limits on federal-court jurisdiction and limits on 
equitable remedies are others, as Marbury itself illustrates. See 
Marbury, 5 U.S. (1 Cranch) at 180 (denying mandamus, despite 
Marbury’s legal right to a commission); HART & WECHSLER, su-
pra, at 330 (noting the Constitution mentions only two remedies: 
habeas corpus and just compensation for takings). Retroactivity 
doctrines are still another. See, e.g., Edwards v. Vannoy, 593 
U.S. 255 (2021) (declining to retroactively apply the Sixth 
Amendment right to a unanimous jury verdict). The unavailabil-
ity of a federal cause of action is yet another. See, e.g., Hernandez 
v. Mesa, 589 U.S. 93, 103–06 (2020) (declining to extend implied 
right of action against federal officers). Nor can it be said that § 
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As for Wilson’s concern that she might not be able 
to show favorable termination now, and hence might 
not be able to prove her § 1983 claim, Heck itself 
acknowledged this possibility. The Heck Court em-
phasized that § 1983 does not provide a remedy for all 
constitutional violations. 512 U.S. at 490 n.10; see also 
Spencer, 523 U.S. at 17 (“This is a great non sequitur, 
unless one believes (as we do not) that a § 1983 action 
for damages must always and everywhere be availa-
ble.”). If it did, the Court’s immunity doctrines would 
make no sense. See, e.g., Pierson v. Ray, 386 U.S. 547 
(1967) (holding § 1983 didn’t abolish immunities). The 
same goes for the Court’s direction that state court 
decisions can have preclusive effect on § 1983 claims. 
See, e.g., Allen v. McCurry, 449 U.S. 90, 103–05 
(1980); San Remo Hotel, L.P. v. City & Cnty. of San 
Francisco, 545 U.S. 323, 341–44 (2005). 

All of these doctrines point in the same direction, 
as the en banc Seventh Circuit held: Section 1983 
does not give special priority to a federal forum. See 
Savory, 947 F.3d at 419–20. When invoked to chal-
lenge a tainted criminal proceeding, § 1983 includes a 
favorable-termination requirement. Plaintiffs can 
satisfy that element in federal court, in state court, or 
in no court (e.g., through executive expungement). 

True, favorable termination is sometimes difficult 
to satisfy. Undoubtedly, as Wilson worries, some 

 
1983 even guarantees a federal forum—to say nothing of a fed-
eral-court remedy. See, e.g., Parratt v. Taylor, 451 U.S. 527 
(1981) (holding prisoner’s claim for deprivation of property can-
not proceed in federal court). 
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plaintiffs will not be able to do so. Heck explains, 
though, why that high bar must be cleared before 
seeking civil money damages from a tainted criminal 
proceeding. The Court sought to avoid parallel litiga-
tion on the issue of guilt, preclude the possibility of 
conflicting resolutions arising out of the same pro-
ceeding, prevent collateral attacks on criminal convic-
tions through the vehicle of civil suits, and respect 
concerns for comity, finality, and consistency. Heck, 
512 U.S. at 485–86; see also McDonough, 588 U.S. at 
117–19. We cannot ignore these instructions. 

*    *    * 

As cases like this one illustrate, there are real dan-
gers and real abuses in our criminal justice system. 
That is why our law gives people like Erma Wilson so 
many opportunities to favorably terminate their crim-
inal proceedings. Some favorable-termination re-
quirements afforded by state law (like the availability 
of state postconviction review and a gubernatorial 
pardon) remain available to people like Wilson long 
after their convictions become final. And if Wilson 
successfully avails herself of those remedies against 
her criminal conviction, she will have recourse to still 
more remedies afforded by civil law—including 
§ 1983—to seek compensation. Those civil remedies 
are vitally important because crooked, conflicted, and 
malicious prosecutors should be forced to pay for the 
damages they inflict on innocent Americans. 

But it is also important that civil plaintiffs do not 
put the cart before the horse. Criminal proceedings 
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and criminal judgments require criminal remedies—
not civil ones. If and when Ms. Wilson pushes aside 
her criminal conviction, then but only then can she 
come back to civil court and ask for money. Until then, 
her § 1983 suit must be dismissed. 

AFFIRMED. 
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HAYNES, Circuit Judge, joined by STEWART and 
SOUTHWICK, Circuit Judges, concurring in part: 

I concur in the judgment and with the majority 
opinion’s conclusion that Wilson’s § 1983 claim is not 
cognizable because she has not pursued other ave-
nues currently available to challenge her conviction. 
Specifically, Texas law allows people who are “or have 
been[] on community supervision” to file an applica-
tion for state habeas corpus. Tex. Code Crim. Proc. 
art. 11.072, § 2(b) (emphasis added). Wilson acknowl-
edges that this state habeas remedy is still available 
to her, but she has not filed an application. Accord-
ingly, I agree with the majority opinion’s decision to 
affirm the dismissal without prejudice, which gives 
Wilson the opportunity to pursue favorable termina-
tion through state habeas proceedings. 

The dissenting opinion suggests that I am arguing 
that someone filing a § 1983 claim must always pur-
sue state remedies first. But that is not what I am 
saying. I am saying that the requirement in Heck v. 
Humphrey, 512 U.S. 477 (1994) that a conviction be 
terminated in some way includes the ability to go to 
the state. That is, one method to satisfy Heck is that 
the conviction is “declared invalid by a state tribunal 
authorized to make such a determination.” Id. at 486-
87. Because she has the ability to go to the state of 
Texas, the notion that Wilson does not have the abil-
ity to terminate her conviction is not accurate. Accord-
ingly, I concur in the judgment.
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DON R. WILLETT, Circuit Judge, joined by KING, EL-
ROD, GRAVES, HIGGINSON, and DOUGLAS, Circuit 
Judges, dissenting. 

“A fair trial in a fair tribunal is a basic 
requirement of due process.”1 

The Constitution’s fair-trial requirement is Con 
Law 101—a bedrock due-process guarantee. In fact, 
the Framers cared so much about the sanctity of the 
criminal jury trial that our Constitution specifically 
mentions it “twice—not only in the Sixth Amendment, 
but also in Article III.”2 And to underscore they really 
meant it—that criminal-justice fairness is sacro-
sanct—the Founding generation doubled down, en-
shrining a host of procedural non-negotiables in mul-
tiple provisions of the Bill of Rights.3 Indeed, more 
words are devoted to We the People’s fair-trial right 
than to any other constitutional guarantee. Safe to 
say, the Framers were fixated on the adjudication of 
criminal charges—both the power to bring them and 
the process for resolving them—and spilled a lot of ink 
to ensure that the Constitution’s inviolable fair-trial 
guarantee is no “empty promise.”4 

 
1 In re Murchison, 349 U.S. 133, 136 (1955); see also U.S. 

CONST. amend. XIV § 2; U.S. CONST. amend. V. 
2 Ramos v. Louisiana, 590 U.S. 83, 89 (2020). 
3 See U.S. CONST. amend. IV, V, VI, and VIII. 
4 Ramos, 590 U.S. at 98. Strange, then, that the jury-trial 

right is largely illusory today. See Wilson v. Midland County, 89 
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During our Second Founding almost a century 
later, Congress, besides passing the Fourteenth 
Amendment, also acted statutorily with a sweeping 
textual command in the Civil Rights Act of 1871 that 
rights-violators “shall be liable to the party injured.”5 
These lofty words, however, are just that—pretty 
parchment promises—if the judicial fine print of 
made-up caveats, exceptions, and qualifiers ensures 
that abuses (and abusers) get a pass, even for the 
most egregious, conscience-shocking deprivations. 

*    *    * 

It took Erma Wilson 20 years to learn of the brazen 
prosecutorial misconduct that laid waste to her fun-
damental fair-trial right—long after she had been 
convicted, lost her direct appeal, and served her sus-
pended sentence.6 The stunning revelation came to 
light in 2021, when USA Today broke the story of a 
Texas death-row inmate, Clinton Lee Young, whose 
prosecutor, Weldon “Ralph” Petty Jr., had been moon-
lighting as a paid law clerk to the judge overseeing 

 
F.4th 446, 451, reh’g en banc granted, opinion vacated, 92 F.4th 
1150 (5th Cir. 2023) (“In America’s criminal justice system, few 
cases actually go to trial. The system does not just include plea 
bargaining; the system is plea bargaining. In Texas, 94% of state 
convictions result from a guilty or no contest plea. In federal 
courts, the rate is even higher: in fiscal year 2021, 98.3% of  
offenders pleaded guilty, an all-time high.” (citations omitted)). 

5 42 U.S.C. § 1983. 
6 At the 12(b)(6) stage, we take Wilson’s well-pleaded allega-

tions as true. Sewell v. Monroe City Sch. Bd., 974 F.3d 577, 582 
(5th Cir. 2020). 
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Lee’s capital trial. Turns out, prosecutor Petty had 
been clerking for multiple Midland County judges for 
almost two decades, seeking favorable rulings in 
judges’ public courtrooms by day and surreptitiously 
drafting those rulings in judges’ private chambers by 
night.7 

This was a DEFCON 1 legal scandal—a prosecutor 
being on the judge’s payroll—and Wilson learned of 
Petty’s dual-hat arrangement along with the rest of 
the nation. But for her, it was personal—Petty had 
been working both sides of the bench during her pros-
ecution. Wilson responded to the belated revelation by 
suing for damages under 42 U.S.C. § 1983, alleging 
that Petty’s covert side hustle—acting as both accuser 
and de facto adjudicator—flattened her due process 
rights under the Fourteenth Amendment.8 

 
7 Jessica Priest, Moonlighting Prosecutor Sent Texas Man to 

Death Row; 17 Years Later, He Could Get a New Trial, USA TO-
DAY (Feb. 4, 2021, 9:12 AM), https://www.usatoday.com/in-
depth/news/investigations/2021/02/04/texas-death-row-inmate-
could-get-new-trial/4255647001/. 

8 Specifically, she alleged that that she “was a victim of 
Petty’s conflict of interest” because County records show that 
Petty invoiced the judge “for work he performed on [her] case 
while he was employed by the DA’s office,” Petty’s unique for-
matting and style was used on the abstract of disposition and 
judgment in her case, Petty had ex parte communications with 
the judge about her case, and on information and belief Petty 
worked as a law clerk to the judge on her case throughout her 
criminal proceedings, advising the judge while he was advising 
prosecutors in the DA’s office. 

https://www.usatoday.com/in-depth/news/investigations/2021/02/04/texas-death-row-inmate-could-get-new-trial/4255647001
https://www.usatoday.com/in-depth/news/investigations/2021/02/04/texas-death-row-inmate-could-get-new-trial/4255647001
https://www.usatoday.com/in-depth/news/investigations/2021/02/04/texas-death-row-inmate-could-get-new-trial/4255647001
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The district court dismissed Wilson’s claim based 
on Heck v. Humphrey, a 1994 Supreme Court case in 
which the plaintiff–prisoner brought a § 1983 dam-
ages suit analogous to a malicious-prosecution claim.9 
In Heck, the Court “famously—and unanimously—es-
tablished the favorable-termination rule: A state in-
mate’s § 1983 suit is ‘not cognizable’ unless the in-
mate first shows a ‘favorable termination’ to his crim-
inal conviction or confinement.”10 However, “the 
Court splintered 5–4 over the rule’s reach and rigid-
ity.”11 

Today’s en banc case poses one—and only one—
question: Does Heck v. Humphrey’s favorable-termi-
nation rule apply to noncustodial § 1983 plaintiffs? 
This question has been hotly debated in the lower 
courts since Heck was decided three decades ago. 
Footnoted dicta and vehement concurrences from var-
ious Supreme Court justices over the years have 
played starring roles. The unsurprising upshot is a 
deep and enduring circuit split.12 Indeed, we are the 

 
9 512 U.S. 477 (1994). 
10 Wilson, 89 F.4th at 451 (quoting Heck, 512 U.S. at 487). 
11 Id. 
12 See Figueroa v. Rivera, 147 F.3d 77, 81 n.3 (1st Cir. 1998); 

Huang v. Johnson, 251 F.3d 65, 73–75 (2d Cir. 2001); Gilles v. 
Davis, 427 F.3d 197, 209–10 (3d Cir. 2005); Wilson v. Johnson, 
535 F.3d 262, 265–68 (4th Cir. 2008); Powers v. Hamilton Cnty. 
Pub. Def. Comm’n, 501 F.3d 592, 601–03 (6th Cir. 2007); Savory 
v. Cannon, 947 F.3d 409, 430–31 (7th Cir. 2020); Entzi v. Red-
mann, 485 F.3d 998, 1003 (8th Cir. 2007); Nonnette v. Small, 316 
F.3d 872, 875–78 (9th Cir. 2002); Cohen v. Longshore, 621 F.3d 
1311, 1315–17 (10th Cir. 2010). 
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second circuit to take the issue en banc in recent 
years.13 

My take: The majority opinion in Heck had no rea-
son to address whether the rule applied to plaintiffs 
who have already completed their sentences because 
the plaintiff in Heck was still in prison. But in infa-
mous footnote 10—the very quintessence of dicta—
the Court mused that the favorable-termination re-
quirement should also reach plaintiffs who are no 
longer incarcerated.14 The Supreme Court’s later ad-
monition in District of Columbia v. Heller about latch-
ing onto unargued, unbriefed, unconsidered pro-
nouncements has never rung more true: “It is incon-
ceivable that we would rest our interpretation . . . 
upon such a footnoted dictum in a case where the 
point was not at issue and was not argued.”15 

Justice Souter’s Heck concurrence, joined by three 
of his colleagues, took dead aim at footnote 10. He re-
marked that noncustodial plaintiffs should not have 
to prove favorable termination because they fall “out-
side the intersection of § 1983 and the habeas stat-
ute,” and the majority’s view “would be to deny any 
federal forum” to plaintiffs who could not possibly ob-
tain favorable termination through federal habeas be-
cause the federal habeas statute requires an 

 
13 See Savory, 947 F.3d at 411. 
14 Heck, 512 U.S. at 490 n.10. 
15 554 U.S. 570, 625 n.25 (2008). 
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individual to be “in custody” to file a claim.16 Four 
years later, the justices continued their debate in con-
currences and a dissent in Spencer v. Kemna,17 where 
Justice Ginsburg, who had joined the majority in 
Heck, wrote that she had thought better of it: “Indi-
viduals without recourse to the habeas statute be-
cause they are not ‘in custody’ . . . fit within § 1983’s 
‘broad reach.’”18 

These opinions have teed up spirited lower-court 
debates over whether Heck reaches noncustodial 
plaintiffs. And notably, the Supreme Court, in its own 
words, has yet to “settle the issue.”19 As for our circuit, 
we held in 2020 that noncustodial plaintiffs must 
show favorable termination in a sparsely reasoned 
per curiam opinion that was barely over two pages 
long.20 In taking this case en banc, we had an oppor-
tunity to correct that flawed precedent. Regrettably, 
we have squandered that opportunity. 

With boundless respect for my eminent colleagues, 
the plurality21 has disfigured Heck to impose a 

 
16 Id. at 500 (SOUTER, J., concurring in judgment). 
17 523 U.S. 1 (1998). 
18 Id. at 21–22 (GINSBURG, J., concurring) (quoting Heck, 512 

U.S. at 503 (SOUTER, J., concurring in judgment)). 
19 Muhammad v. Close, 540 U.S. 749, 752 n.2 (2004). 
20 Randell v. Johnson, 227 F.3d 300, 301 (5th Cir. 2000) (per 

curiam). 
21 I use the word “plurality” because JUDGE OLDHAM’s opin-

ion (supported by nine of eighteen judges) is one vote shy of 
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favorable-termination requirement as an “element” 
for “all § 1983 claims by all civil plaintiffs who seek 
civil remedies against defective criminal process.”22 
This holding is doubly violative: Americans robbed of 
their constitutional rights are also robbed of any fed-
eral forum to vindicate those rights. 

I respectfully dissent and would hold that Heck’s 
favorable-termination rule applies only to custodial 
§ 1983 plaintiffs. 

I 

To set the stage for explaining how the plurality 
goes awry, I’ll first discuss the “two most fertile 
sources of federal-court prisoner litigation”23—28 
U.S.C. § 2254 and 42 U.S.C. § 1983—which lie at the 
core of this dispute. Notably, both statutes “provide 
access to a federal forum for claims of unconstitu-
tional treatment at the hands of state officials, but 
they differ in their scope and operation.”24 Next, I’ll 
walk through the pre-Heck cases that explore the 
overlap of the two statutes. The pre-Heck landscape 
shows that the Court was deeply concerned with liti-
gation at the intersection § 2254 and § 1983. In fact, 
the Court had been engaged in a years-long project to 
delimit their respective scopes. And contrary to the 

 
majority support, and JUDGE HAYNES’s concurrence (joined by 
two judges) concurs “in the judgment.” 

22 Ante, at 4 (emphasis in original). 
23 Heck, 512 U.S. at 480. 
24 Id. 
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plurality’s assertion,25 the Court maintained this con-
cern in Heck itself.26 A full understanding of both the 
statutes and the caselaw will inform how Heck should 
be rightly read. 

A 

Section 2254 is the federal habeas corpus statute. 
Habeas has deep roots in our nation’s history27 and 
“traditionally has been accepted as the specific instru-
ment to obtain release from unlawful confinement, or 

 
25 Ante, at 7–13. 
26 Heck, 512 U.S. at 480–83. 
27 U.S. CONST. art. I, § 9, cl. 2 (“The privilege of the Writ of 

Habeas Corpus shall not be suspended, unless when in Cases of 
Rebellion or Invasion the public Safety may require it.”); see also 
Preiser v. Rodriguez, 411 U.S. 475, 485 (1973) (“The original view 
of a habeas corpus attack upon detention under a judicial order 
was a limited one. The relevant inquiry was confined to deter-
mining simply whether or not the committing court had been 
possessed of jurisdiction. But, over the years, the writ of habeas 
corpus evolved as a remedy available to effect discharge from any 
confinement contrary to the Constitution or fundamental law, 
even though imposed pursuant to conviction by a court of com-
petent jurisdiction.” (internal citations omitted)); Brown v. Dav-
enport, 596 U.S. 118, 128 (2022) (“Over the centuries a number 
of writs of habeas corpus evolved at common law to serve a num-
ber of different functions. But the most notable among these 
writs was that of habeas corpus ad subjiciendum, often called 
the ‘Great Writ.’ When English monarchs jailed their subjects 
summarily and indefinitely, common-law courts employed the 
writ as a way to compel the crown to explain its actions—and, if 
necessary, ensure adequate process, such as a trial, before allow-
ing any further detention.” (internal citations omitted)). 
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to deliver someone from unlawful custody.”28 While 
habeas corpus is a powerful device “for safeguarding 
individual freedom against arbitrary and lawless 
state action,”29 in its codified modern form, federal ha-
beas involves a formidable thicket of doctrines.30 And 
importantly, it requires prisoners to exhaust state 
remedies before seeking federal habeas relief.31 

Not so with § 1983. Written in sweeping terms 
against a backdrop of horrific violence, terror, and 
subjugation, this statute of constitutional accounta-
bility was meant to open courthouse doors, not bolt 
them shut. Unlike § 2254, § 1983 is worded quite 
open-endedly, providing a broad cause of action to 
“[e]very person” who is subject to a “deprivation of 
[their] rights, privileges, or immunities secured by the 
Constitution and laws.” Its “language is unsubtle and 
categorical, seemingly erasing any need for unwrit-
ten, gap-filling implications, importations, or 

 
28 39 AM. JUR. 2D HABEAS CORPUS § 1; see also habeas corpus, 

BLACK’S LAW DICTIONARY 850 (12th ed. 2024) (“A writ of habeas 
corpus is “employed to bring a person before a court, most fre-
quently to ensure that the person’s imprisonment or detention is 
not illegal.”). 

29 39 AM. JUR. 2D HABEAS CORPUS § 1. 
30 See John H. Blume, AEDPA: The “Hype” and the “Bite”, 91 

CORNELL L. REV. 259, 270–71 (2006) (summarizing some of 
AEDPA’s key provisions); Marshall J. Hartman & Jeanette Ny-
den, Habeas Corpus and the New Federalism After the Anti-Ter-
rorism and Effective Death Penalty Act of 1996, 30 J. MARSHALL 
L. REV. 337, 352–386 (1997) (explaining the changes made by 
AEDPA). 

31 28 U.S.C. § 2254(b)(1)(A). 
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incorporations.”32 Section 1983 was passed as part of 
the Civil Rights Act of 1871, which “was the congres-
sional response to widespread lawlessness in the 
southern states and the inability and unwillingness of 
state and local officials to curb it.”33 

Importantly, it was “[b]ecause Congress lacked 
confidence in state institutions, including state 
courts, [that] it explicitly gave federal courts jurisdic-
tion over the new civil action.”34 The Reconstruction 
era was a sea change in terms of federal-court access 
to redress constitutional violations: “From the Judici-
ary Act of 1789 on, access to the lower federal courts 
had been largely restricted to citizens exposed to the 
possible prejudices of tribunals of foreign states. The 
prevailing assumption had been that the state courts 
were the appropriate forum for the enforcement of 
federal law.”35 But with the passage of the transform-
ative new civil action, Congress gave § 1983 plaintiffs 
a direct path to federal court that did not require the 
exhaustion of state remedies first. In doing so, 

 
32 Rogers v. Jarrett, 63 F.4th 971, 979–80 (5th Cir. 2023) 

(WILLETT, J., concurring), cert. denied, 144 S. Ct. 193 (2023). 
33 1 STEVEN H. STEINGLASS, SECTION 1983 LITIGATION IN 

STATE AND FEDERAL COURTS § 2:2 (2023); see also Virginia v. 
Black, 538 U.S. 343, 353 (2003) (describing the passage of the 
Civil Rights Act of 1971, which was known as the Ku Klux Klan 
Act). 

34 STEINGLASS, supra note 33, § 2:2. 
35 II. The Background of Section 1983, 90 HARV. L. REV. 1137, 

1150 (1977). 
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Congress put federal courts between states and their 
citizens—and it did so on purpose. 

Because § 1983 lacks an exhaustion requirement, 
prisoners have an understandable “impulse to find a 
way out of habeas and into § 1983.”36 Partially driven 
by this reality, before Heck, the Court had already be-
gun to delineate the scopes of § 1983 and § 2254. Early 
in that project, the Court in Cooper v. Pate blessed the 
use of § 1983 for state prisoners challenging the con-
ditions of their confinement.37 

A few years later, Preiser v. Rodriguez presented a 
tougher question: whether prisoners could use § 1983 
instead of habeas to obtain an injunction to restore 
their good-time credits, and thus obtain earlier (or im-
mediate) release from prison.38 If the prisoners suc-
ceeded, the judgment would require that they be re-
leased sooner.39 This was problematic because habeas 
corpus was the traditional way prisoners could obtain 
release from prison.40 The Court thought that even 
though the prisoners “came within the literal terms 
of” § 1983, the “broad” text was “not conclusive” of 

 
36 Nance v. Ward, 597 U.S. 159, 178 (2022) (BARRETT, J., dis-

senting). 
37 378 U.S. 546 (1964) (holding that a § 1983 action alleging 

that a prisoner was denied privileges enjoyed by other prisoners 
stated a cause of action). 

38 411 U.S. 475, 487 (1973). 
39 Id. 
40 Id. at 489. 
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whether the prisoners could proceed via § 1983.41 Be-
cause the federal habeas corpus statute is “specific,” 
and § 1983 is “general,” the Court held that “Congress 
has determined that habeas is the appropriate rem-
edy for state prisoners attacking the validity of the 
fact or length of their confinement.”42 

In the next case, Wolff v. McDonnell, prisoners 
challenged the validity of the procedures used to deny 
their good-time credits and sought damages through 
§ 1983.43 Because the claim was “for using the wrong 
procedures, not for reaching the wrong result,” and it 
“did not call into question the lawfulness of” the pris-
oner’s “continuing confinement,” the Court deter-
mined that the § 1983 damages claim could proceed.44 

It may already be apparent from this brief re-
counting that in all these cases, the Court was in-
tensely focused on whether a prisoner’s § 1983 claim 
“call[ed] into question the lawfulness of [his or her] 
conviction or confinement” and would thus necessi-
tate release from prison, either earlier or immedi-
ately.45 If so (Preiser), a prisoner could not seek § 1983 
damages, but if not (Cooper and Wolff), a prisoner 
could seek damages. The reason for this is clear: A 
challenge that would imply the invalidity of a 

 
41 Id. at 488–89. 
42 Id. at 489–90. 
43 418 U.S. 539, 554–55 (1974). 
44 Heck, 512 U.S. at 482–83. 
45 Id. at 483. 



56a 
Appendix A 

prisoner’s conviction or confinement “is just as close 
to the core of habeas corpus as an attack on the pris-
oner’s conviction, for it goes directly to the constitu-
tionality of his physical confinement itself and seeks 
either immediate release from that confinement or 
the shortening of its duration.”46 

These cases also share another feature: They all 
involve challenges from prisoners. The only reason 
the Court got into the business of defining the respec-
tive scopes of § 2254 and § 1983 in the first place is 
because of their overlap, as both statutes “provide ac-
cess to a federal forum for claims of unconstitutional 
treatment at the hands of state officials.”47 

Respectfully, the plurality misses both of these 
points. It claims that it is “wrong” to “think that this 
entire area of law is predicated on such a collision” 
between these two statutes.48 But a careful reading of 
the pre-Heck cases demonstrates that the Court was 
focused on specifying when a prisoner could and 
couldn’t choose § 1983, and its reasoning always in-
volved the overlap between the statutes. 

Habeas is the elephant in the room whenever the 
scope of § 1983 is at issue because § 1983, absent 

 
46 Preiser, 411 U.S. at 489. 
47 Heck, 512 U.S. at 480. 
48 Ante, at 4. 
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carefully specified limits,49 could sideline the federal 
habeas statute. But to say that some limits on § 1983 
are necessary (because the specific controls the gen-
eral) is not to establish the validity of the plurality’s 
proposed limitation.50 And the justification of the plu-
rality’s limitation is wanting. It is not based on con-
flict with another statute. It is seemingly based on 
protecting a set of values (comity, finality, etc.) that, 
for 153 years now, § 1983 has always opposed—and 
intentionally so. 

II 

Of course, none of the cases discussed above an-
swered the question teed up in Heck: whether a pris-
oner who does not seek “immediate or speedier re-
lease, but monetary damages” may bring a § 1983 
damages claim when a successful civil action would, 
in reality, attack the validity of the prisoner’s convic-
tion or confinement.51 The plurality today asserts that 
the Heck Court held that “favorable termination is it-
self an element of any § 1983 claim that seeks money 
damages for a tainted conviction.”52 But Heck’s hold-
ing was far more limited. It applies only to prisoners 
whose claims are closely analogous to malicious 

 
49 And it is seemingly based on a particular element of a par-

ticular tort, even though the use of tort analogs requires careful 
selection of the closest analog to the particular claim at issue. 
More on this in a bit. 

50 Ante, at 26. 
51 Heck, 512 U.S. at 481, 490. 
52 Ante, at 8. 
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prosecution. This is evident because: (1) Heck was 
limited to addressing whether prisoners could use § 
1983 to challenge their convictions or confinement; (2) 
the Heck opinion is framed in terms of the overlap be-
tween § 1983 and § 2254, which indicates the Court 
remained acutely concerned about the statutes’ re-
spective scopes in Heck; and (3) tort law merely served 
as a “starting point”53 in Heck to determine the ele-
ments for the prisoner-plaintiff’s specific claims, and 
it would make little sense to apply its holding more 
broadly. 

A 

A tell-tale point about Heck: The word “prisoner” 
pervades the Court’s opinion. Roy Heck was in prison 
when he brought his § 1983 claim, so the only ques-
tion before the Court involved custodial plaintiffs. In 
fact, the Court’s opinion opens with this unsubtle ref-
erence to Heck’s custodial status: “This case presents 
the question whether a state prisoner may challenge 
the constitutionality of his conviction in a suit for 
damages under 42 U.S.C. § 1983.”54 The Court went 
on to say that it was applying a “principle” that con-
cerns what actions are appropriate to challenge “out-
standing criminal judgments.” It explained, 

We think the hoary principle that civil 
tort actions are not appropriate vehicles 
for challenging the validity of 

 
53 Heck, 512 U.S. at 483. 
54 Id. at 478 (emphasis added). 
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outstanding criminal judgments applies 
to § 1983 damages actions that neces-
sarily require the plaintiff to prove the 
unlawfulness of his conviction or confine-
ment, just as it has always applied to ac-
tions for malicious prosecution.55 

A judgment is “[a] court or other tribunal’s final de-
termination of the rights and obligations of the par-
ties in a case.”56 And the word “outstanding” means 
“unpaid, uncollected.”57 It is only while a prisoner is 
still serving his sentence that it can be said to be “out-
standing.” Once a prisoner has paid his debt to society 
by completing his sentence, the judgment is no longer 
“outstanding.” Thus, the use of the term “outstanding 
criminal judgments” indicates that the Court’s hold-
ing only applies to prisoners—those who have not yet 
fully served their sentences. 

This straightforward understanding of the Court’s 
holding aligns with the rest of the opinion. Immedi-
ately after stating its holding, the Court explains the 
effect of its decision—again referring only to prison-
ers: “Thus, when a state prisoner seeks damages in a 
§ 1983 suit, the district court must consider whether 
a judgment in favor of the plaintiff would necessarily 
imply the invalidity of his conviction or sentence,” and 
if so, it must then determine whether favorable 

 
55 Id. at 486. 
56 Judgment, BLACK’S LAW DICTIONARY 1005 (12th ed. 2024). 
57 Outstanding, BLACK’S LAW DICTIONARY 1327 (12th ed. 

2024). 
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termination has been met.58 Given that Heck pre-
sented a question about prisoners, it is no surprise 
that the effect of the holding—as the Court itself de-
scribes it—is limited to prisoners. 

Footnote 10 changes nothing. Footnote 10’s state-
ment that “the principle barring collateral attacks . . 
. is not rendered inapplicable by the fortuity that a 
convicted criminal is no longer incarcerated”59 is the 
apex of dicta—stray musings about something that 
“was not at issue and was not argued.”60 Our prece-
dent puts it this way: “A statement is dictum if it 
could have been deleted without seriously impairing 
the analytical foundations of the holding and being 
peripheral, may not have received the full and careful 
consideration of the court that uttered it.”61 As Judge 
Easterbrook remarked about footnote 10, “a clearer 
example of dicta is hard to imagine,” because the 
“footnote concerns a subject that had not been briefed 
by the parties, that did not matter to the disposition 

 
58 Heck, 512 U.S. at 487 (emphasis added). 
59 Id. at 490 n.10. 
60 Heller, 554 U.S. at 625 n.25. 
61 U.S. Bank Nat’l Ass’n v. Verizon Commc’ns., Inc., 761 F.3d 

409, 427–28 (5th Cir. 2014) (emphasis added) (quotation marks 
omitted) (quoting Int’l Truck & Engine Corp. v. Bray, 372 F.3d 
717, 721 (5th Cir. 2004)); see also United States v. Texas, 97 F.4th 
268, 321 (5th Cir. 2024) (OLDHAM, J., dissenting) (faulting reli-
ance on Supreme Court dicta). 
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of Heck’s claim, and that the majority thought would 
not matter to anyone, ever.”62 

Indeed, it is worth emphasizing that in Heck itself, 
the Court rejected an argument that it should rely on 
dicta from Preiser because that opinion “had no cause 
to address, and did not carefully consider, the dam-
ages question” presented in Heck.63 Precisely the 
same can be said of Heck’s footnote 10. 

This case demonstrates why we do not rely on 
dicta, “an unreliable, if not an unintelligible, guide.”64 
The Heck Court assumed (wrongly) that custodial sta-
tus would not matter to anyone. But to Wilson, who 
only learned of Petty’s concealed conflict 20 years af-
ter her conviction, custodial status matters greatly. 
Without presentation by the parties of the issue in a 
case where custodial status made a difference, it’s no 
wonder the Heck Court did not have the full picture.65 
Whether favorable termination should apply to non-
custodial plaintiffs was not the question presented—
much less answered—in Heck. 

 
62 Savory, 947 F.3d at 432 (EASTERBROOK, J., dissenting). 
63 Heck, 512 U.S. at 482. 
64 Id. 
65 See United States v. Sineneng-Smith, 590 US 371, 375 

(2020) (“in both civil and criminal cases, in the first instance and 
on appeal . . . , we rely on the parties to frame the issues for 
decision and assign to courts the role of neutral arbiter of mat-
ters the parties present.” (quoting Greenlaw v. United States, 
554 U.S. 237, 243 (2008)). 
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B 

We should also notice that the Heck Court intro-
duced its opinion by explaining that “[t]his case lies at 
the intersection of the two most fertile sources of fed-
eral-court prisoner litigation—the Civil Rights Act of 
1871, Rev. Stat. § 1979, as amended, 42 U.S.C. § 1983, 
and the federal habeas statute, 28 U.S.C. § 2254.”66 
This sentence shows that the Court viewed the case 
in terms of the overlap between the two statutes, 
which of course, has to do with prisoner litigation. Af-
ter explaining that Preiser and Wolff did not answer 
the question at issue, the Court also framed the ques-
tion using the terminology that it had used in its pre-
vious opinions that had addressed the overlap be-
tween the statutes: “[T]he question posed by § 1983 
claims that do call into question the lawfulness of con-
viction or confinement remains open.”67 The Court sit-
uated its analysis in Heck within its long-running pro-
ject to determine when a prisoner may use § 1983 and 
when he must use § 2254. 

The plurality ignores the Court’s framing of the is-
sue when it argues that the Heck holding is based only 
in tort law.68 The plurality proceeds as if Preiser’s dis-
cussion of the overlap between § 1983 and § 2254 has 
been overruled.69 Not so. The Heck Court only 

 
66 Heck, 512 U.S. at 480 (emphasis added). 
67 Id. at 481–83 (emphasis added). 
68 Ante, at 8. 
69 Ante, at 10–11. 
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declined to follow Preiser in a narrow respect—it 
thought that Preiser’s comment in dicta that damages 
should always be available under § 1983 when the 
prisoner is not seeking release from prison was unre-
liable because it didn’t account for the situation where 
a successful claim would imply the invalidity of a pris-
oner’s conviction or confinement, and would thus 
show that the prisoner should be released sooner.70 
The broader points articulated in Preiser about the 
overlap between § 1983 and § 2254 in the prisoner 
context have not been abandoned by the Court.71 

The Heck Court was clear that Heck was the latest 
in a line of cases that dealt with the overlap between 
§ 1983 and § 2254. And the Court was acutely focused 
on delineating when a prisoner could use § 1983 in-
stead of § 2254. 

C 

In contrast to what I have explained thus far, the 
plurality misreads Heck to be “based” only in “tort 
law.” While I agree that tort law had a role in Heck’s 
analysis, the plurality elevates tort law to be the sine 
qua non of Heck. Respectfully, the plurality misunder-
stands Heck and distorts the Court’s precedents on 
the use of common-law analogs to interpret § 1983 by 
extending the Heck bar without regard to the proper 
analogous tort. 

 
70 Heck, 512 U.S. at 481–82. 
71 Preiser, 411 U.S. at 483–89. 
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Tort law came into play in Heck because of the na-
ture of § 1983, which has long been recognized to “cre-
ate[] ‘a species of tort liability.’”72 Because § 1983 “‘is 
not itself a source of substantive rights,’ but merely 
provides ‘a method for vindicating federal rights else-
where conferred,’”73 the Court determined in Carey v. 
Piphus that the common law of torts is “the appropri-
ate starting point for the inquiry under § 1983”74 be-
cause it implements the “principle that a person 
should be compensated fairly for injuries caused by 
the violation of his legal rights.”75 On a motion to dis-
miss a § 1983 claim, the threshold inquiry “requires 
courts to ‘identify the specific constitutional right’ at 
issue.”76 The next step is to “determine the elements 
of, and rules associated with, an action seeking dam-
ages for its violation.”77 It is at this second step that 
common-law analogs play a role—they help a court 
determine what a plaintiff must plead in order to sur-
vive dismissal. 

When courts look for a common-law analog, 
“[s]ometimes . . . review of [the] common law will lead 

 
72 Manuel v. City of Joliet, 580 U.S. 357, 370 (2017) (quoting 

Imbler v. Pachtman, 424 U.S. 409, 417 (1976)). 
73 Albright, 510 U.S. at 271 (quoting Baker v. McCollan, 443 

U.S. 137, 144 n.3 (1979)). 
74 435 U.S. 247, 257 (1978). 
75 Id. 
76 Manuel, 580 U.S. at 370 (quoting Albright, 510 U.S. at 

271). 
77 Id. 
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a court to adopt wholesale the rules that would apply 
in a suit involving the most analogous tort. But not 
always.”78 Instead, the Court has instructed that 
“[c]ommon-law principles are meant to guide rather 
than control the definition of § 1983 claims, serving 
‘more as a source of inspired examples than of prefab-
ricated components.’”79 In fact, even if “the common 
law does not recognize an analogous cause of action,” 
courts must still “adapt[] common-law rules of dam-
ages to provide fair compensation for injuries caused 
by the deprivation of a constitutional right” because 
otherwise “[t]he purpose of § 1983 would be de-
feated.”80 Accordingly, the Court has said, “to further 
the purpose of § 1983, the rules governing compensa-
tion for injuries caused by the deprivation of constitu-
tional rights should be tailored to the interests pro-
tected by the particular right in question.”81 

In sum, the Supreme Court has not viewed the 
common law as a straitjacket that restricts the reach 
of § 1983, but as a “starting point,”82 “guide,” or 
“source of inspired examples”83 that helps courts cre-
ate rules that further the purpose of § 1983—to com-
pensate a person injured by the violation of his legal 

 
78 Id. (internal citations omitted). 
79 Id. (emphasis added) (quoting Hartman v. Moore, 547 U.S. 

250, 258 (2006)). 
80 Carey, 435 U.S. at 258–59. 
81 Id. at 259. 
82 Id. at 258. 
83 Manuel, 580 U.S. at 370 (citation omitted). 
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rights. Respectfully, the plurality loses sight of this, 
making a three-fold error: (1) misreading Heck as 
adopting the elements of a specific common-law tort 
as a blanket rule for a huge swath of § 1983 claims; 
(2) misusing common-law analogs as the be-all-end-
all rather than a starting point; and (3) misinterpret-
ing Heck’s use of the common law to restrict access to 
§ 1983 to as many plaintiffs as possible. This ap-
proach is incompatible with the logic of carefully se-
lecting a precise analog for a specific constitutional vi-
olation.84 And it is not what the Court did in Heck. 

In Heck, the Court used the common-law tort of 
malicious prosecution as its “starting point” for two 
reasons. First, malicious prosecution provided the 
“closest analogy”85 to Heck’s claims that the defend-
ants had unlawfully and arbitrarily investigated and 
arrested him, knowingly destroyed exculpatory evi-
dence, and caused illegal and unlawful evidence to be 
used at his trial.86 And second, “it permits damages 

 
84 See Carey, 435 U.S. at 257–58 (“In some cases, the inter-

ests protected by a particular branch of the common law of torts 
may parallel closely the interest protected by a particular consti-
tutional right.” (emphasis added)); Heck, 512 U.S. at 483 (The 
rules developed by the common law of torts “provide the appro-
priate starting point for the inquiry under § 1983” (emphasis 
added) (citation omitted)); Manuel, 580 U.S. at 370 (referring to 
the need to “pinpoint[]” the “specific” constitutional right); 
McDonough v. Smith, 588 U.S. 109, 116 (2019) (quoting Heck 
and Manuel for the proposition that common-law tort principles 
are guiding rather than controlling). 

85 Heck, 512 U.S. at 484. 
86 Id. at 479, 484. 
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for confinement imposed pursuant to legal process.”87 
Favorable termination came into play only because it 
is an element of the common-law tort of malicious 
prosecution. 

The elements of a malicious prosecution claim are: 
(1) “the suit or proceeding was instituted without any 
probable cause”; (2) “the motive in instituting the suit 
was malicious, which was often defined in this context 
as without probable cause and for a purpose other 
than bringing the defendant to justice”; and (3) “the 
prosecution terminated in the acquittal or discharge 
of the accused.”88 The Court adopted these elements 
“wholesale”89 for Roy Heck’s claim. The plurality to-
day recognizes that these elements were adopted 
wholesale, but then makes an unfounded leap to con-
clude that the favorable-termination requirement 
must be met for “any § 1983 claim that seeks money 
damages for a tainted conviction.”90 

Malicious prosecution makes little sense as a com-
mon-law analog for Wilson’s claims. Nothing about 
her allegations resemble the elements of malicious 
prosecution. Wilson is not challenging the probable 
cause for her arrest, nor is she arguing that the 

 
87 Id. 
88 Thompson v. Clark, 596 U.S. 36, 44 (2022) (internal quo-

tation marks and citation omitted). 
89 See Manuel, 580 U.S. at 370 (citing Heck as an example of 

a court adopting the common-law rules for a specific analogous 
tort “wholesale”). 

90 Ante, at 8 (emphasis added). 
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motive in instituting her prosecution was malicious. 
She is instead bringing a procedural due process 
claim, asserting that a fundamental requirement of 
due process—a fair trial in a fair tribunal with a judge 
who is independent of the prosecution—was violated. 
Malicious prosecution with its favorable-termination 
requirement is no analog, much less a close one. 

D 

To sum up, the question presented in Heck was 
whether prisoners could bring a claim that would nec-
essarily challenge their convictions under § 1983. The 
Court was deeply concerned about the answer to that 
question because if the answer was yes, prisoners 
with outstanding criminal judgments could choose § 
1983 over § 2254 and bring claims that, if successful, 
would require the prisoner’s release, which is “as close 
to the core of habeas corpus as an attack on the pris-
oner’s conviction.”91 

To answer the presented question, the Court had 
to determine the reach of § 1983. Because § 1983 is 
not a source of substantive rights, it looked to the 
common law as a “starting point” or “guide” and de-
termined that malicious prosecution was the right fit 
for Heck’s claims. 

In what was clearly off-the-mark dicta, the Court 
mused that favorable termination might apply more 
broadly, but dicta does not bind us. And, as the next 
section will address, the Court still hasn’t resolved 

 
91 Preiser, 411 U.S. at 489. 
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whether non-prisoners must prove favorable termina-
tion—a point the Court has explicitly acknowledged. 
Regardless, malicious prosecution is a bad fit for Wil-
son’s claims, and we should not try to shoehorn the 
favorable-termination requirement where it does not 
fit. 

Amidst the careful parsing of caselaw, it is im-
portant not to lose sight of what is at stake: the justi-
fication for stripping an explicitly conferred statutory 
cause of action to right constitutional wrongs. Com-
paring the justification for a custodial plaintiff to the 
one offered by the plurality is instructive. To the cus-
todial litigant who is told that habeas is the only path, 
the message is reasonable: A canonical tool of statu-
tory construction—that the general gives way to the 
specific—requires that your presumptive § 1983 
cause of action give way to the habeas statute. By con-
trast, to the noncustodial litigant who is told that she 
is at the mercy of the state, the same state that nuked 
her constitutional rights, the message is unintelligi-
ble: Her statutorily conferred cause of action has been 
judicially negated to protect a set of values—comity, 
finality, and consistency—that § 1983 is necessarily 
and always in opposition to. That those values appar-
ently only become relevant when you have the dual 
misfortune of the government violating your rights 
and then successfully hiding its dirty work only make 
the rationalization more dismaying. 
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III 

I’ll now address the three post-Heck cases that the 
plurality believes “underscore [its] broad, tort-based 
conception of the favorable-termination element. 
Namely, that it applies to all § 1983 suits challenging 
a tainted conviction or sentence, regardless of 
whether the plaintiff is in custody.”92 With greatest 
respect, the plurality is wrong on all three. 

A 

The first is Edwards v. Balisok.93 

Jerry Balisok was a prisoner who was punished for 
violating state prison rules—part of that punishment 
was the “deprivation of 30 days’ good-time credit he 
had previously earned toward his release.”94 He ap-
pealed within the prison’s appeal system, but his ap-
peal was rejected because he failed to comply with the 
procedural requirements.95 Balisok then filed a § 1983 
damages action “alleging that the procedures used in 
his disciplinary proceeding violated his Fourteenth 
Amendment due process rights.”96 His allegations 
were “similar to those alleged by the plaintiff in 
Heck,” as he claimed the hearing officer concealed 

 
92 Ante, at 13. 
93 520 U.S. 641 (1997). 
94 Edwards, 520 U.S. at 643. 
95 Id. 
96 Id. 
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exculpatory evidence and refused to ask certain ques-
tions of witnesses, all of which prevented Balisok from 
presenting exculpatory evidence.97 

Balisok’s “claim posited that the procedures were 
wrong, but not necessarily that the result was.”98 
That said, Balisok’s challenge, if successful, would 
necessarily imply that 30 days of his confinement 
would be invalid, which would in turn imply the inva-
lidity of his outstanding criminal judgment and mean 
that he’d need to be released sooner.99 Note that Bal-
isok was a prisoner at the time he brought his § 1983 
action, so just like in Heck, Edwards was a case where 
a prisoner with an “outstanding criminal judg-
ment[]”100 was trying to use § 1983 to get out of prison 
sooner. And the Court already made clear in Preiser 
that earlier release from prison is the domain of ha-
beas.101 

The plurality asserts that Balisok was arguing 
that “Heck’s analogy to the malicious prosecution tort 
. . . was a poor fit for Balisok’s purely procedural 

 
97 Id. at 644. 
98 Id. at 645. 
99 Id. at 645–46. 
100 See Heck, 512 U.S. at 486. 
101 Preiser, 411 U.S. at 489 (explaining that a damages action 

that “goes directly to the constitutionality of his physical confine-
ment itself and seeks either immediate release from that con-
finement or the shortening of its duration” is “just as close to the 
core of habeas corpus as an attack on the prisoner’s conviction”). 
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claim.”102 But the Court in Edwards never actually 
addressed those arguments; instead, it just assumed, 
without analysis, that the favorable-termination re-
quirement applied.103 Indeed, the terms “malicious 
prosecution,” “common-law,” and “analog” are never 
mentioned in Edwards. The better interpretation of 
Edwards is that Balisok was a prisoner trying to get 
released sooner who attempted to sidestep Preiser 
and Heck by not seeking restoration of his good-time 
credits. But in the end, his claim looked just like Roy 
Heck’s—if he succeeded, it would imply that his “out-
standing criminal judgment[]”104 was invalid and that 
he would need to be released earlier from prison. 

Wilson’s case is fundamentally different from Ed-
wards—she is not in prison, so her success would not 
require her to be released from prison, earlier or at 
all. 

B 

Next, the plurality claims that the Court “recently 
reaffirmed [its] interpretation” of Heck in McDonough 
v. Smith.105 

Edward McDonough was prosecuted twice based 
on what he alleged was fabricated evidence. His first 

 
102 Ante, at 14. 
103 Edwards, 520 U.S. at 643–45. 
104 See Heck, 512 U.S. at 486. 
105 Ante, at 15 (citing McDonough v. Smith, 588 U.S. 109 

(2019)). 
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trial ended in a mistrial and his second ended in his 
acquittal on all charges.106 After his acquittal, 
McDonough brought a § 1983 damages action, assert-
ing two claims: fabrication of evidence and malicious 
prosecution.107 The question presented in the case 
was whether McDonough’s fabrication of evidence 
claim accrued at the time of his acquittal “or at some 
point earlier.”108 

The Court approached the case just as it does for 
all § 1983 claims. It started by looking to the common 
law for an analogous tort to McDonough’s fabrication-
of-evidence claim. McDonough argued that the most 
analogous tort was malicious prosecution, and the 
Court agreed.109 As we well know at this point, the 
common-law tort of malicious prosecution contains fa-
vorable termination as an element. Because “Heck ex-
plains why favorable termination is both relevant and 
required for a claim analogous to malicious prosecu-
tion that would impugn a conviction,” it is no surprise 
that the Court concluded “that rationale extends to an 

 
106 McDonough, 588 U.S. at 113. 
107 Id. The statute of limitations for the malicious prosecu-

tion claim was not at issue before the Supreme Court. Id. at 114. 
108 Id. at 113. 
109 Id. at 116. The Court explained, “Common-law malicious 

prosecution requires showing, in part, that a defendant insti-
gated a criminal proceeding with improper purpose and without 
probable cause. The essentials of McDonough’s claim are similar: 
His claim requires him to show that the criminal proceedings 
against him—and the consequent deprivations of his liberty—
were caused by Smith’s malfeasance in fabricating evidence.” Id. 
at 116–17 (citations omitted). 
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ongoing prosecution as well.”110 What’s more, the 
Court was clearly focused on whether there could be 
accrual “at some point earlier” than acquittal, not af-
ter acquittal.111 Consequently, McDonough merely 
“repeats Heck’s conclusion that an acquittal causes 
the claim to accrue, without discussing the question 
whether release from prison at the end of the sentence 
also does so.”112 

Even so, the plurality asserts McDonough resolved 
the question anyway because the Court stated that 
the “favorable-termination requirement . . . applies 
whenever ‘a judgment in favor of the plaintiff would 
necessarily imply’ that his prior conviction or sen-
tence was invalid.”113 It takes the indefinite verb 
“whenever” to mean that favorable termination ap-
plies regardless of custodial status. I would not under-
stand the Court to have resolved a question that it 
didn’t tell us it was answering, especially where the 
common-law analog did have a favorable-termination 
requirement, and the Court was focused on whether a 
claim could accrue at a much earlier time than com-
pletion of a sentence. In fact, Justice Ginsburg, who 
had earlier said that Heck doesn’t apply to 

 
110 Id. at 117–19, 123. 
111 Id. at 113–14 (emphasis added). 
112 Savory, 947 F.3d at 433 (EASTERBROOK, J., dissenting) 

(emphasis added). 
113 McDonough, U.S. at 119 (quoting Heck, 512 U.S. at 487). 
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noncustodial plaintiffs,114 joined the majority opinion 
in McDonough and did not express that she had 
changed her view.115 In sum, the plurality overreads 
McDonough. On whether McDonough settled the 
reach of Heck and enshrined the dicta of footnote 10, 
I agree with Judge Easterbrook: “Certainly, 
McDonough . . . did not do so.”116 And accordingly, 
there are no “instructions impossible to ignore.”117 

C 

Finally, the plurality points to Thompson v. 
Clark.118 

Larry Thompson was charged with state charges 
that were later dismissed before trial.119 After his 
case was dismissed, Thompson brought a § 1983 dam-
ages claim for Fourth Amendment malicious prosecu-
tion. He alleged that “the police officers who initiated 
the criminal proceedings had ‘maliciously prosecuted’ 

 
114 Spencer, 523 U.S. at 21 (GINSBURG, J., concurring) (“Indi-

viduals without recourse to the habeas statute because they are 
not ‘in custody’ (people merely fined or whose sentences have 
been fully served, for example) fit within § 1983’s ‘broad reach.’” 
(citation omitted)). 

115 McDonough, 588 U.S. at 112. 
116 Savory, 947 F.3d at 433 (EASTERBROOK, J., dissenting). 
117 Ante, at 18. 
118 596 U.S. 36 (2022). 
119 Id. at 39. 
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him without probable cause.”120 Once again, the 
Court looked to the elements of the most analogous 
tort, which here was malicious prosecution. “[T]he 
gravamen of the Fourth Amendment claim for mali-
cious prosecution . . . is the wrongful initiation of 
charges without probable cause,” which is “likewise 
the gravamen of the tort of malicious prosecution.”121 
Accordingly, the Court held that“[i]n accord with the 
elements of the malicious prosecution tort, a Fourth 
Amendment claim under § 1983 for malicious prose-
cution requires the plaintiff to show a favorable ter-
mination of the underlying case against him.”122 The 
rest of the Court’s opinion focused on “flesh[ing] out 
what a favorable termination entails.”123 

The plurality infers that because Thompson was 
not in custody, “it should be clear beyond cavil that 
the favorable-termination element applies regardless 
of whether the § 1983 claimant was, is, or never could 
be in custody.”124 But the plurality misses a critical 
point: The reason the Court required favorable termi-
nation in Thompson’s case is because the analogous 
common-law tort for Thompson’s malicious-prosecu-
tion claim was, unsurprisingly, malicious prosecu-
tion, which contains favorable termination as an ele-
ment. The Court never addressed Thompson’s 

 
120 Id. 
121 Id. at 43. 
122 Id. at 44. 
123 Id. at 39, 44–49. 
124 Ante, at 18. 
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custodial status because it had no reason to. So 
Thompson could not have held that a favorable-termi-
nation requirement applied to noncustodial plaintiffs 
writ large. 

D 

In sum, not one of the post-Heck cases supports the 
plurality’s position. The plurality fails to track what 
questions were presented by the cases and under 
what circumstances. The Supreme Court has never 
addressed the application of favorable termination to 
plaintiffs like Wilson who are not in custody and 
whose claims are not analogous to the common-law 
tort of malicious prosecution. In fact, the Court has 
acknowledged the ongoing debate and pointedly de-
clined to resolve it, expressly stating in Muhammad 
v. Close that “this case is no occasion to settle the is-
sue.”125 

As none of these cases addressed the issue, I would 
take the justices at their word and accept their pro-
nouncement that the issue remains unsettled. 

IV 

One last issue, the relevance of remedies beyond § 
1983. The plurality lists “numerous avenues for pur-
suing favorable termination” available to Wilson dur-
ing her eight-year term of community supervision.126 
The plurality’s list is only accurate if one omits the 

 
125 540 U.S. 749, 752 n.2 (2004). 
126 Ante, at 19. 
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pesky fact that Wilson could only have sought those 
remedies if she knew at the time that Petty had been 
moonlighting both as prosecutor and as de facto judge. 
Such an omission ignores the double horror of this 
case—that Wilson’s due process rights were allegedly 
violated on a structural level and that the violation 
was successfully hidden from Wilson and the public 
for 20 years. 

The plurality and the concurrence also stress that 
Wilson still has various non-§ 1983 avenues to chal-
lenge her tainted conviction.127 These points elide the 
solitary issue before us: whether Heck even applies to 
noncustodial plaintiffs like Wilson. Whether Wilson 
might (or might not) be able to prove favorable termi-
nation outside of § 1983 only matters if Heck requires 
her to prove favorable termination in the first place. 
“When Congress supplies a constitutionally valid rule 
of decision, federal courts must follow it.”128 If Wilson 
is allowed to sue under § 1983, then it matters not 
whether she might also have state remedies available 

 
127 Ante, at 20–21. 
128 Brown, 596 U.S. at 127. If there is any concern that al-

lowed access to federal habeas for non-custodial plaintiffs will 
open the floodgates with regard to litigation from prisoners, 
many prisoners would be barred by the doctrine of collateral es-
toppel, as the Court has concluded that the usual rules of preclu-
sion apply in § 1983 actions. Allen v. McCurry, 449 U.S. 90, 103–
105 (1980). Some of our sister circuits have also imposed a dili-
gence requirement—meaning if a plaintiff could have realisti-
cally sought federal habeas relief when it was available, then the 
plaintiff cannot access § 1983, having bypassed habeas. See Wil-
son, 535 F.3d at 265–68; Powers, 501 F.3d at 601; Cohen, 621 
F.3d at 1316–17. 
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to her. That’s the whole point of § 1983: to give those 
victimized by state officials a federal forum. The sole 
issue for us is whether Heck applies to noncustodial 
plaintiffs—nothing else. 

The plurality and concurrence particularly focus 
on the availability of Texas state habeas. Texas’s 
unique habeas statute specifies “[a]t the time the ap-
plication is filed, the applicant must be, or have been, 
on community supervision.”129 Not all state habeas 
statutes reach this far. In this circuit, for example, 
Mississippi’s statute only “extend[s] to all cases of il-
legal confinement or detention.”130 Under the concur-
rence’s approach, the line between § 1983 being avail-
able or not “would depend on the vagaries of state 
law.”131 If Wilson happened to live in another state in 
this circuit, her case might well turn out differently 
based on the reasoning in the concurrence. 

Also, and this cannot be overstated, to consider the 
existence of state remedies when determining the 
reach of § 1983 is, respectfully, contrary to the histor-
ical record. It was precisely “[b]ecause Congress 
lacked confidence in state institutions, including state 
courts, [that] it explicitly gave federal courts jurisdic-
tion over the new civil action.”132 To then turn around, 
as the concurrence does, and say that there is no 

 
129 TEX. CODE CRIM. PROC. 11.072 (emphasis added); State v. 

Guerrero, 400 S.W.3d 576, 582 (Tex. Crim. App. 2013). 
130 MISS. CODE ANN. § 11-43-1. 
131 Cf. Nance, 597 U.S. at 161. 
132 STEINGLASS, supra note 33, § 2.2. 
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federal cause of action because Wilson could also pur-
sue state remedies turns § 1983 on its head.133 The 
concurrence asserts that if the plaintiff has the oppor-
tunity to obtain state relief, then she still has the 
chance to terminate her conviction. The concurrence’s 
argument, in effect, requires the plaintiff to avail her-
self of state court relief if the courthouse doors remain 
open.134 But this misses the point. The state court’s 
labors, or lack thereof, have no bearing on access to § 
1983. One of the defining features of § 1983 is that 
plaintiffs don’t have to go to state court first. The 
Court has had “no occasion to settle the issue” of 
whether Heck reaches noncustodial plaintiffs,135 but 
it has declared it a “settled rule . . . that exhaustion of 
state remedies is not a prerequisite to an action under 
42 U.S.C. § 1983.”136 Indeed, § 1983 provides “individ-
uals immediate access to the federal courts notwith-
standing any provision of state law to the 

 
133 Ante, at 33. 
134 Oddly enough, the concurrence’s concern for state court 

proceedings would effectively reward plaintiffs who do not ex-
haust state court remedies when they have the chance and would 
not be workable. For example, a plaintiff—who does not wish to 
undergo the effort required to pursue state court remedies—may 
choose to let the limitations period lapse to purposefully close 
state court doors before skipping ahead to pursue § 1983 relief. 

135 Muhammad v. Close, 540 U.S. 749, 752 n.2 (2004). 
136 Knick v. Twp. Of Scott, Pa., 588 U.S. 180, 185 (2019) (in-

ternal quotation marks and citation omitted). 
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contrary.”137 Inexplicably, the plurality and concur-
rence point Wilson back to state court anyway. 

It is especially bizarre to mandate state-law ex-
haustion within the very criminal system and the 
“very state officials” who failed Wilson for decades 
and “whose hostility to those rights precipitated [her] 
injuries.”138 Were she to return to state court, she 
would not even necessarily be provided counsel as a 
matter of course.139 Would any indigent defendant in 
Wilson’s circumstance—someone stripped of core con-
stitutional rights by a rigged judicial system—have 
realistic hope for vindication? Forcing Wilson to seek 
relief from the same system that victimized her re-
duces § 1983 to a mere paper promise. 

V 

Our circuit has been on the wrong side of this fate-
ful split for almost a quarter-century. Today, we 
squander the opportunity to take “[t]he better view” 
of Heck by holding that “a former prisoner, no longer 
‘in custody,’ may bring a § 1983 action establishing 
the unconstitutionality of a conviction or confinement 

 
137 Felder v. Casey, 487 U.S. 131, 147 (1988) (quoting Patsy 

v. Bd. of Regents of State of Fla., 457 U.S. 496, 504 (1982)). 
138 Id. 
139 TEX. CODE CRIM. PROC. ART. 1.051(d)(3) (“An eligible indi-

gent defendant is entitled to have the trial court appoint an at-
torney to represent him in . . . a habeas corpus proceeding if the 
court concludes that the interests of justice require representa-
tion.” (emphasis added)). 
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without being bound to satisfy a favorable-termina-
tion requirement.”140 

When Wilson learned that she had been victimized 
by Petty’s mind-boggling conflict of interest, had she 
read § 1983’s sweeping textual command, she would 
have been heartened to take Congress at its word that 
she had a federal-court remedy for what she had en-
dured. It may be true that a federal-court remedy isn’t 
guaranteed for every constitutional violation.141 But 
the historical record shows that § 1983 was enacted to 
provide one for a wide swath of violations that 
couldn’t be entrusted to protection by the state 
courts.142 Today, the court “unjustifiably limit[s]” that 
“plain breadth of § 1983,” leaving plaintiffs like Wil-
son violated but not vindicated.143 There is no justifi-
cation for applying Heck’s favorable-termination re-
quirement so broadly. We are not bound by dicta in 
Heck’s footnote 10, it makes little sense to apply a fa-
vorable-termination rule to noncustodial plaintiffs 
whose claims are not analogous to the common-law 
tort of malicious prosecution, no post-Heck precedent 
binds us, and the en banc court’s justifications collide 
head-on with § 1983. 

 
140 Spencer, 523 U.S. at 21 (SOUTER, J., concurring). 
141 See ante, at 30 n.6. 
142 See ante, at 39–41, 62. In light of this historical record, 

the availability of state habeas or other state relief does not move 
the needle on a noncustodial plaintiff’s access to federal relief 
under § 1983. 

143 Spencer, 523 U.S. at 21 (SOUTER, J., concurring). 
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When Justice Ginsburg disavowed Heck’s foot-
noted musings on the ancillary question of noncusto-
dial plaintiffs, she cited Justice Frankfurter’s maxim 
that “[w]isdom too often never comes, and so one 
ought not to reject it merely because it comes late.”144 
Unfortunately for our circuit—and unfortunately for 
Wilson—wisdom remains a no-show. The only hope 
for wronged noncustodial plaintiffs like Erma Wilson 
is that the Supreme Court will at last confront the 
persistent circuit split, seize this “occasion to settle 
the issue,”145 and vindicate a bedrock constitutional 
guarantee that, sadly, is even more tenuous in today’s 
plea-bargain age than when the Founding generation 
first enshrined it. 

Respectfully yet emphatically, I dissent.

 
144 Id. (GINSBURG, J., concurring) (quoting Henslee v. Union 

Planters Nat’l Bank & Tr., 335 U.S. 595, 600 (1949) (FRANKFUR-
TER, J., dissenting)). 

145 Muhammad, 540 U.S. at 752 n.2. 
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MIDLAND COUNTY, TEXAS; WELDON (RALPH) PETTY, 
JR., sued in his individual capacity; ALBERT SCHORRE, 
JR., sued in his individual capacity, 

 
Defendants–Appellees. 

 
 

Appeal from the United States District Court 
for the Western District of Texas 

USDC No. 7:22-CV-85 
Filed December 14, 2023 

 
 
Before KING, WILLETT, and DOUGLAS, Circuit Judges. 

DON R. WILLET, Circuit Judge: 

Since she was nine years old, Erma Wilson has 
dreamed of becoming a registered nurse. That dream 
ended 22 years ago when a Midland County jury 
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convicted her of cocaine possession. Wilson doggedly 
maintained her innocence (and does to this day)—in-
sisting that the cocaine found on the ground was not 
hers—and she rejected multiple plea deals, a rare 
choice in today’s plea-bargain age.1 Erma Wilson 
placed her faith in the justice system, trusting she 
would get due process and a fair trial. 

Wilson’s faith was misplaced. 

In Wilson’s trial—and in hundreds of others in 
Midland County spanning decades—bedrock judicial 
norms were dishonored. Unbeknownst to Wilson, a 
Midland County assistant district attorney, Ralph 
Petty, had been moonlighting, acting as both accuser 
and adjudicator. For nearly 20 years, the multitask-
ing Petty had worn two hats: (1) by day, a prosecutor 
in the public courtrooms of Midland County judges; 
and (2) by night, a law clerk in the private chambers 
of Midland County judges. Disturbingly, Petty was 
working both sides of the bench, seeking favorable 
rulings while also writing them. 

As a first-time offender, Wilson was sentenced to 
eight years of community supervision. But the felony 

 
1 In America’s criminal justice system, few cases actually go 

to trial. The system does not just include plea bargaining; the 
system is plea bargaining. In Texas, 94% of state convictions re-
sult from a guilty or no contest plea. ANNUAL STATISTICAL RE-
PORT FOR THE TEXAS JUDICIARY: FY 2022, at 80 (2023). In federal 
courts, the rate is even higher: in fiscal year 2021, 98.3% of of-
fenders pleaded guilty, an all-time high. GLENN R. SCHMITT & 
LINDSEY JERALDS, U.S. SENTENCING COMM’N, OVERVIEW OF FED-
ERAL CRIMINAL CASES: FISCAL YEAR 2021, at 8 (2022). 
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conviction derailed her lifelong dream of becoming a 
nurse. Fast forward 20 years: Petty’s dodgy side hus-
tle belatedly came to light, and Wilson filed this fed-
eral civil rights suit over her decades-old conviction, 
claiming that Petty’s dual role denied her due process. 
Wilson does not allege that Petty was a frontline pros-
ecutor in her case. But she does allege that he advised 
fellow prosecutors regarding her case while also ad-
vising the judge presiding over it and surreptitiously 
drafting important rulings adverse to Wilson.2 

Lady Justice wears a blindfold because justice is 
supposed to be meted out evenhandedly. She holds 
scales because evidence is supposed to be weighed im-
partially. These ancient symbols of fairness and clear-

 
2 Petty used unique formatting and styling for the documents 

he drafted for Midland County district judges. This tell-tale for-
matting and styling appear on the Abstract of Disposition and 
Judgment in Wilson’s case. Wilson asserts that county records 
will also show that Petty invoiced Judge Hyde, the judge in Wil-
son’s case, for work performed on her case. 

Some of Wilson’s other allegations as to Petty’s role are made 
“on information and belief.” “The Twombly plausibility standard 
which applies to all civil actions, . . . does not prevent a plaintiff 
from ‘pleading facts alleged on information and belief’ where the 
facts are peculiarly within the possession and control of the de-
fendant . . . or where the belief is based on factual information 
that makes the inference of culpability plausible . . .” Innova 
Hosp. San Antonio, Ltd. P’ship v. Blue Cross & Blue Shield of 
Ga., Inc., 892 F.3d 719, 730 (5th Cir. 2018) (quoting Arista Rec-
ords, LLC v. Doe 3, 604 F.3d 110, 120 (2d Cir. 2010)). Evidence 
as to the particulars of what Petty worked on as an assistant 
district attorney and as a law clerk are in the possession of De-
fendants, and the other facts Wilson has alleged certainly make 
the inference of culpability plausible. 
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sightedness—the very moral force underlying a just 
legal system—are mocked if one side can rig the game 
by calling its own balls and strikes. Petty’s conflict of 
interest was undeniable, and it flattened Wilson’s 
constitutional guarantee of a fair trial. 

More broadly, this disturbing case also under-
scores that the American legal system regularly 
leaves constitutional wrongs unrighted. Many worthy 
§ 1983 claims go unfiled, and those that are filed must 
navigate a thicket of immunity doctrines that shield 
government wrongdoing, thus turning valid claims 
into vanquished ones.3 And here, there is a threshold 
hurdle that Wilson must overcome before she even 
reaches the formidable immunity gauntlet: the 

 
3 Prosecutors, for example, enjoy absolute immunity for ac-

tions taken in their prosecutorial role. Imbler v. Pachtman, 424 
U.S. 409, 428 (1976) (“[I]t has been thought in the end better to 
leave unredressed the wrongs done by dishonest officers than to 
subject those who try to do their duty to the constant dread of 
retaliation.” (quoting Gregoire v. Biddle, 177 F.2d 579, 581 (2d 
Cir. 1949)). Local and county governments enjoy immunity un-
less unconstitutional actions were taken pursuant to an official 
policy or custom. Pineda v. City of Houston, 291 F.3d 325, 328 
(5th Cir. 2002); Monell v. Dep’t of Soc. Servs., 436 U.S. 658, 694 
(1978). Other government officials enjoy the judge-created doc-
trine of qualified immunity, which lets wrongdoers duck conse-
quences for rights-robbing violations—no matter how deliberate, 
brazen, and knowingly corrupt—unless plaintiffs can point to a 
functionally identical case that previously declared the same 
misconduct unlawful. Zadeh v. Robinson, 928 F.3d 457, 479 (5th 
Cir. 2019) (Willett, J., concurring) (“To some observers, qualified 
immunity smacks of unqualified impunity . . . .”); Anderson v. 
Creighton, 483 U.S. 635, 639–40 (1987). Upshot: Many Ameri-
cans’ rights are violated but not vindicated. 
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“favorable termination” rule from Heck v. Humphrey4 
(plus our own post-Heck precedent). Under the Su-
preme Court’s Heck decision, a convicted party cannot 
seek § 1983 damages for unconstitutional conviction 
or imprisonment without first showing that the con-
viction or sentence has been reversed on appeal or 
otherwise declared invalid, such as by federal habeas 
relief.5 The wrinkle here is that Petty’s conflicted 
dual-hat arrangement came to light only after Wilson 
had served her whole sentence, making federal ha-
beas a non-option.6 

Heck aims to avoid a collision between § 1983 and 
federal habeas, but Wilson (and the amici supporting 
her) argue that Heck is inapplicable where federal ha-
beas is unavailable. Other circuits have agreed, hold-
ing that favorable termination should only be re-
quired when a § 1983 plaintiff is eligible for federal 
habeas relief. This is a solid argument—but a fore-
closed one in this circuit. Under our precedent’s ex-
pansive reading of Heck, noncustodial plaintiffs must 
meet the favorable-termination requirement, too—
even if it’s practically impossible for them to do so. Put 
simply, our rule of orderliness bars relief for the dis-
orderliness that Wilson suffered. 

This result is unseemly. Absent § 1983, noncusto-
dial individuals on the receiving end of violative 

 
4 512 U.S. 477, 486–87 (1994). 
5 Id. 
6 28 U.S.C. § 2254 only allows persons “in custody” to file an 

application for a writ of habeas corpus. 
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conduct, however egregious, will have no federal fo-
rum to vindicate their federal constitutional rights. 
But as a three-judge panel bound by controlling cir-
cuit precedent, our hands are tied. Only the en banc 
court, or the United States Supreme Court, can de-
liver a different result that better aligns with Con-
gress’ broad textual command in § 1983.7 

Until then, this panel must AFFIRM. 

I 

The facts are easy to lay out—though hard to take 
in. 

A 

In 2001, a jury in Midland County, Texas, con-
victed Erma Wilson of cocaine possession. Police offic-
ers said they found crack cocaine on the ground near 
where Wilson had been standing with friends. She 
told the officers it wasn’t hers. The officers then said 
they would release her if she told them who it be-
longed to. She said she didn’t know. They arrested her 
for possession. Wilson rejected multiple plea deals, 
went to trial, was convicted, and received an eight-
year suspended sentence. Wilson appealed, arguing 
that the trial court erred in denying her motion to 
suppress and that the evidence was legally and factu-
ally insufficient to support her conviction. The court 

 
7 Or, and hear me out, Congress can always legislate, re-

claiming its lawmaking prerogative against court-invented, 
counter-textual limitations on the broad statutory remedy that 
Congress crafted. 
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of appeals affirmed across the board, and Wilson ap-
pealed no further, nor did she seek state or federal 
habeas relief. 

While Wilson’s case was tried and appealed, Wel-
don “Ralph” Petty Jr. was working both as a Midland 
County prosecutor and as a law clerk for the Midland 
County district judges. He was first hired as a law 
clerk in March 2000. The next year, in early 2001, 
Petty was hired as an assistant district attorney by 
Albert Schorre, the district attorney at the time. But 
Petty didn’t leave his law-clerk post. Rather, his em-
ployment contract with the District Attorney’s Office 
specified that Petty “shall be permitted to continue 
the performance of legal services for the District 
Judges of Midland County, Texas and perform such 
work for the said District Judges as they shall desire 
and be paid for the same as ordered by the District 
Judges.” 

As an assistant district attorney, Petty worked on 
cases at all stages of prosecution. The same was true 
of his work on the other side of the bench. For in-
stance, Petty was responsible for opposing habeas cor-
pus petitions as an assistant district attorney and for 
working on habeas corpus rulings as a law clerk. 
Petty worked in these two conflicting roles from 2001–
2014, and again in 2017 and 2018. Over his career, 
Petty is alleged to have been both the lead prosecutor 
and the law clerk on more than 300 cases. He retired 
in 2019. 
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In August 2019, the Midland County District At-
torney, Laura Nodolf, discovered that Petty had been 
dually employed by her office and the district judges 
for nearly two decades. She sent letters to defendants 
found to be affected, acknowledging the blatant con-
flict of interest, adding, “This is a potential violation 
of the rules of ethics for attorneys.” The Supreme 
Court of Texas certainly thought so. In April 2021, the 
Court concluded that Petty had engaged in profes-
sional misconduct, and upon Petty’s motion for ac-
ceptance of resignation in lieu of disciplinary action, 
it cancelled Petty’s law license and barred him from 
the practice of law in Texas. The story received na-
tional attention in 2021 when a death row prisoner 
named Clinton Lee Young successfully obtained ha-
beas relief on the grounds that Petty had worked di-
rectly on both sides of his case.8 

Wilson did not receive a letter notifying her that 
she had been affected by Petty’s conflict of interest. 
She says she learned of Petty’s role in her case when 
news media began to cover Young’s habeas petition. 
This was more than 20 years after she was convicted 
and long after she finished serving her suspended 
sentence. 

 
8 It’s worth noting that Young, who was on death row when 

Petty’s dual role came to light, has access to § 1983. But because 
Wilson was never in custody, § 1983 remains out of reach for her. 
The former received a death sentence, the latter a suspended 
sentence. But both convictions resulted from a tainted process 
offensive to the Constitution. 
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B 

Wilson brought 42 U.S.C. § 1983 claims against 
Midland County, Petty, and Schorre, alleging that 
Petty’s improper moonlighting deprived her of due 
process. She also sought declaratory relief and com-
pensatory and punitive damages. Defendants moved 
to dismiss, arguing that Wilson’s claims are barred 
because she failed to meet Heck’s favorable-termina-
tion requirement for § 1983 plaintiffs. 

The magistrate judge recommended dismissal un-
der Heck. The district court agreed, overruling Wil-
son’s objections, adopting the magistrate judge’s re-
port and recommendation, and entering final judg-
ment dismissing Wilson’s claims. This appeal fol-
lowed. 

II 

We review Rule 12(b)(6) dismissals de novo, apply-
ing the same standard as the district court.9 “To sur-
vive a motion to dismiss, a complaint must contain 
sufficient factual matter, accepted as true, to ‘state a 
claim to relief that is plausible on its face.’”10 Midland 
County vehemently denies that Petty worked on Wil-
son’s case at any stage—pretrial, trial, or appeal. But 
at the preliminary, motion-to-dismiss stage, “this 
framework is one-sided,” meaning we must accept as 

 
9 Hines v. Quillivan, 982 F.3d 266, 270–71 (5th Cir. 2020). 
10 Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell 

Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). 
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true all well-pleaded facts in Wilson’s complaint, 
which allege a structurally defective system that vio-
lated her constitutional right to a criminal proceeding 
free of actual or perceived bias.11 

III 

This case revisits what Heck termed “the intersec-
tion”12 of 42 U.S.C. § 1983 and 28 U.S.C. § 2254 (the 
federal habeas corpus statute), “the two most fertile 
sources of federal-court prisoner litigation.”13 Both 
statutes “provide access to a federal forum for claims 
of unconstitutional treatment at the hands of state of-
ficials, but they differ in their scope and operation.”14 
Thirty years ago, in Heck, the Supreme Court ad-
dressed the statutes’ interplay when a § 1983 plaintiff 
sues “to recover damages for allegedly unconstitu-
tional conviction or imprisonment, or for other harm 
caused by actions whose unlawfulness would render a 
conviction or sentence invalid.”15 

A 

Heck famously—and unanimously—established 
the favorable-termination rule: a state inmate’s § 
1983 suit is “not cognizable” unless the inmate first 

 
11 Sewell v. Monroe City Sch. Bd., 974 F.3d 577, 582 (5th Cir. 

2020). 
12 Heck, 512 U.S. at 480. 
13 Id. 
14 Id. 
15 Id. at 486. 
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shows a “favorable termination” to his criminal con-
viction or confinement. The Court defined “favorable 
termination” to mean “the conviction or sentence has 
been reversed on direct appeal, expunged by executive 
order, declared invalid by a state tribunal authorized 
to make such determination, or called into question 
by a federal court’s issuance of a writ of habeas cor-
pus.”16 The Court disallowed Heck’s § 1983 claim al-
leging that police knowingly destroyed evidence be-
cause a successful civil action would functionally and 
necessarily impugn the legality of his murder convic-
tion.17 

The bottom-line result in Heck was 9–0, but the 
Court splintered 5–4 over the rule’s reach and rigid-
ity. And over the decades, a deep circuit split has 
emerged over footnote 1018—specifically, over dicta in 
footnote 10.19 The question is simply stated: does 

 
16 Id. at 486–87. 
17 Id. at 479, 490. 
18 Id. at 490 n.10. Justices Scalia, Rehnquist, Kennedy, 

Thomas, and Ginsburg signed on to this point. Id. at 478. 
19 Judge Easterbrook convincingly explains that footnote 10 

is mere dicta: 

Footnote 10 is the only part of the Court’s opinion in Heck to 
address the appropriate treatment of plaintiffs whose custody 
has ended, and a clearer example of dicta is hard to imagine. The 
footnote concerns a subject that had not been briefed by the par-
ties, that did not matter to the disposition of Heck’s claim, and 
that the majority thought would not matter to anyone, ever. That 
belief has been embarrassed by the fact that many former pris-
oners contend that their convictions were wrongful but are no 
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Heck’s favorable-termination rule apply only to those 
currently in custody (like Roy Heck) or also to those 
not in custody (like Erma Wilson)? The dicta in foot-
note 10 suggests the latter.20 

Justice Souter’s concurrence21 takes the opposite 
view, urging that favorable termination should not be 
required of noncustodial plaintiffs who fall “outside 
the intersection of § 1983 and the habeas statute”—
those who “discover (through no fault of their own) a 
constitutional violation after full expiration of their 
sentences.”22 As these individuals cannot invoke fed-
eral habeas since they are not currently “in custody,” 
they should be able to sue under § 1983, “the only stat-
utory mechanism” available to them.23 The alterna-
tive—the blanket denial of any federal forum to those 
whose federal rights have been violated—“would be 

 
longer in a position to seek collateral review. Heck did not pre-
sent for decision any question about the appropriate treatment 
of this situation. 

Savory v. Cannon, 947 F.3d 409, 432 (7th Cir. 2020) 
(Easterbrook, J., dissenting). 

20 Heck, 512 U.S. 490 n.10 (“We think the principle barring 
collateral attacks—a longstanding and deeply rooted feature of 
both the common law and our own jurisprudence—is not ren-
dered in applicable by the fortuity that a convicted criminal is no 
longer incarcerated.”). 

21 Justices Blackmun, Stevens, and O’Connor joined Justice 
Souter’s concurrence. Id. at 491. 

22 Id. at 500 (Souter, J., concurring). 
23 Id. (emphasis added). 
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an untoward result.”24 The four concurring Justices 
focused on jurisdictional collisions, fretting that re-
quiring favorable termination in all § 1983 cases, 
even for noncustodial plaintiffs well outside the inter-
section of § 1983 and habeas, would thwart valid 
claims. 

Four years later in Spencer v. Kemna, Justices 
again commented on whether to hold noncustodial § 
1983 plaintiffs to the favorable-termination require-
ment.25 The Court did not answer the question di-
rectly. But Justice Souter again penned a four-Justice 
concurrence offering a “better view”—the same stance 
he had taken in Heck. He reiterated that the “general” 
§ 1983 should be read in light of the “specific” § 2254, 
which by its terms applies only to those “in custody.”26 
He thought it “important to read the Court’s Heck 
opinion as subjecting only inmates seeking § 1983 
damages for unconstitutional conviction or confine-
ment” to the favorable-termination rule “lest the plain 
breadth of § 1983 be unjustifiably limited at the ex-
pense of persons not ‘in custody.’”27 The “better view” 
of Heck, he again explained, “is that a former pris-
oner, no longer ‘in custody,’ may bring a § 1983 action 
establishing the unconstitutionality of a conviction or 
confinement without being bound to satisfy a favora-
ble-termination requirement that it would be 

 
24 Id. 
25 523 U.S. 1 (1998). 
26 Id. at 20–21 (Souter, J., concurring). 
27 Id. (emphasis added). 
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impossible as a matter of law for him to satisfy.”28 
Justice Souter emphasized that barring § 1983 claims 
from noncustodial plaintiffs would create a “patent 
anomaly.”29 Interestingly, Justice Ginsburg, who had 
joined Justice Scalia’s majority in Heck, sided with 
Justice Souter in Spencer, plus concurred separately 
to disavow her earlier position. Citing Justice Frank-
furter’s maxim that “[w]isdom too often never comes, 
and so one ought not to reject it merely because it 
comes late,”30 Justice Ginsburg agreed that “[i]ndivid-
uals without recourse to the habeas statute because 
they are not ‘in custody’ . . . fit within § 1983’s ‘broad 
reach.’”31 And Justice Stevens agreed in a dissent.32 
Thus, counting noses, a majority of the Spencer Court 
arguably adopted Justice Souter’s view: no Heck bar 
for § 1983 plaintiffs not in custody and thus ineligible 
for federal habeas relief. Those five Justices, though, 
were not part of a single, cohesive majority opinion. 

Since Spencer did not require the Court to directly 
confront the core issue of whether Heck operates 

 
28 Id. at 21 (Souter, J., concurring). 
29 Id. at 20. 
30 Id. at 21 (Ginsburg, J., concurring) (quoting Henslee v. Un-

ion Planters Nat. Bank & Trust, 335 U.S. 595, 600 (1949) (Frank-
furter, J., dissenting)). 

31 Id. at 21–22 (quoting Heck, 512 U.S. at 503 (Souter, J., 
concurring in judgment)). 

32 Id. at 25 n.8 (Stevens, J., dissenting) (“Given the Court’s 
holding that petitioner does not have a remedy under the habeas 
statute, it is perfectly clear, as Justice Souter explains, that he 
may bring an action under 42 U.S.C. § 1983.”). 
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when habeas does not, the issue remains unsettled. 
And the lower-court fallout has been predictable: an 
entrenched circuit split as courts try to divine the 
Court’s true majority position. 

B 

We entered the Heck debate in 2000. In Randell v. 
Johnson, we tackled head-on whether favorable ter-
mination applies to § 1983 plaintiffs not in custody.33 
Our answer was absolute. We understood Heck to 
have created a “universal favorable termination re-
quirement.”34 That is, we read Heck to have held—
“unequivocally”35—“that unless an authorized tribu-
nal or executive body has overturned or otherwise in-
validated the plaintiff’s conviction, his claim ‘is not 
cognizable under [section] 1983.’”36 Thus, when a § 
1983 plaintiff “has not satisfied the favorable termi-
nation requirement of Heck, he is barred from any re-
covery and fails to state a claim upon which relief may 
be granted,” even if he is no longer in custody and thus 
unable to file a federal habeas petition.37 

Randell acknowledged that three other circuits (at 
the time), based on the concurring and dissenting 
opinions in Spencer, had reached the opposite 

 
33 227 F.3d 300, 301 (5th Cir. 2000) (per curiam). 
34 Id. (emphasis added). 
35 Id. (emphasis added). 
36 Id. (quoting Heck, 512 U.S. at 487) (alteration adopted). 
37 Id. 
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conclusion and relaxed Heck’s favorable-termination 
requirement for § 1983 plaintiffs with “no procedural 
vehicle to challenge their conviction.”38 We declined to 
follow suit, remarking that Randell had not shown the 
lack of any procedural vehicle; rather, “he speaks only 
of inability to obtain habeas relief.”39 We also ob-
served that we have been admonished to follow “di-
rectly applicable precedent, even if that precedent ap-
pears weakened by pronouncements in [the Supreme 
Court’s] subsequent decisions.”40 To be sure, the pol-
icy rationales underlying Heck are considerably less 
salient when applied to non-Heck-typical plaintiffs 
(like Wilson) with no access to federal habeas. But 
Randell says what it says. More, it says what it says 
emphatically. Randell may have been a three-page 
per curiam opinion decided without the benefit of oral 
argument (perhaps because Randell was pro se), but 
that makes it no less binding. Accordingly, we must 
dutifully follow Randell even if we believe it wrongly 
assessed Heck’s breadth. 

Four years after Randell, the Supreme Court 
glancingly mentioned Heck’s favorable-termination 
requirement in Muhammad v. Close.41 Again, foot-
noted dicta play a starring role: “Members of the 
Court have expressed the view that unavailability of 
habeas for other reasons may also dispense with the 

 
38 Id. 
39 Id. 
40 Id. (quoting Agostini v. Felton, 521 U.S. 203, 237 (1997)). 
41 540 U.S. 749 (2004) (per curiam). 
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Heck requirement. This case is no occasion to settle 
the issue.”42 Bottom line: the Supreme Court has yet 
to squarely answer whether the Heck bar applies to 
noncustodial § 1983 plaintiffs. 

Wilson seizes on Muhammad’s “no occasion to set-
tle the issue” language, saying it implicitly but neces-
sarily overrules Randell, which had referred to Heck’s 
treatment of the issue as not merely decided but “un-
equivocally” so. According to Wilson, Randell’s mode 
of analysis has been abrogated and Randell no longer 
qualifies as binding precedent, thus we are free to con-
sider the issue anew. We acknowledge, as we must, 
that Muhammad is in tension with our Randell deci-
sion. The former indicates that Heck’s statement in 
footnote 10 that favorable termination applies to non-
custodial plaintiffs is mere dicta; the latter described 
Heck’s establishment of a “universal” rule (which 
sweeps in noncustodial plaintiffs) as an “unequivo-
cal[]” holding. While we are unconvinced by Randell’s 
reasoning (which twice uses “unequivocally” in de-
scribing Heck’s holding), we are also unconvinced that 
the Supreme Court has unequivocally superseded 
Randell, as opposed to leaving the issue unsettled. In-
deed, in 2012, eight years after Muhammad, we reaf-
firmed Randell’s core holding: “The fact that Morris is 
no longer a prisoner ‘in custody’ for his offense and 

 
42 Id. at 752 n.2 (citations omitted). 
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thus may not seek habeas relief does not excuse him 
from the ‘favorable termination’ rule of Heck . . . .”43 

Our rule of orderliness means “a panel of the court 
cannot overturn a prior panel decision ‘absent an in-
tervening change in the law, such as by a statutory 
amendment, or the Supreme Court or by our en banc 
court.’”44 Our “precedent is implicitly overruled if a 
subsequent Supreme Court opinion establishes a rule 
of law inconsistent with that precedent.”45 “[T]his 
may naturally occur” when “an intervening Supreme 
Court decision fundamentally change[s] the focus of 
the relevant analysis”46 or when “the Supreme Court 
disavows the mode of analysis on which our precedent 
relied.”47 A “mere hint of how the [Supreme] Court 
might rule in the future, however, will not suffice; the 
intervening change must be unequivocal.”48 

Randell understood Heck to “unequivocally” im-
pose a favorable-termination requirement for § 1983 

 
43 Morris v. McAllester, 702 F.3d 187, 192 (5th Cir. 2012) (cit-

ing Randell, 227 F.3d at 301). 
44 United States v. Boche-Perez, 755 F.3d 327, 334 (5th Cir. 

2014) (quoting Tech. Automation Servs. Corp. v. Liberty Surplus 
Ins. Corp., 673 F.3d 399, 405 (5th Cir. 2012) (italics omitted). 

45 In re Bonvillian Marine Serv., Inc., 19 F.4th 787, 792 (5th 
Cir. 2022) (citation omitted). 

46 Id. (alteration in original) (internal quotation marks and 
citations omitted). 

47 Stokes v. Sw. Airlines, 887 F.3d 199, 204 (5th Cir. 2018). 
48 Id. (internal quotation marks and citation omitted). 
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plaintiffs with no stated exceptions.49 Wilson would 
say Randell misunderstood Heck. Nonetheless, Ran-
dell required the noncustodial plaintiff to prove favor-
able termination because Heck set out a “universal” 
rule that the Supreme Court had not relaxed for those 
not in custody.50 If a precedent is directly applicable, 
we must dutifully follow it, even if we believe its rea-
soning is not watertight. 

True, Randell acknowledged the debate roiling 
among Members of the Supreme Court and that three 
other circuits (at that time) had scrapped favorable 
termination for noncustodial plaintiffs based on Spen-
cer’s concurring and dissenting opinions.51 We noted 
in Randell that the circuits that had eased the Heck 
rule to let § 1983 suits proceed did so because they 
“have concluded that the Supreme Court—if pre-
sented with the question—would relax Heck[].”52 This 
framing shows that in Randell we understood the Su-
preme Court to not yet have addressed the question 
post-Spencer.53 We elected to follow what we viewed 

 
49 Randell, 227 F.3d at 301; see also Heck, 512 U.S. at 486–

87. 
50 Randell, 227 F.3d at 301. 
51 Id.; see also Jenkins v. Haubert, 179 F.3d 19, 26–27 (2d 

Cir. 1999) (relaxing the requirement); Shamaeizadeh v. Cuni-
gan, 182 F.3d 391, 396 n.3 (6th Cir. 1999) (same); Carr v. 
O’Leary, 167 F.3d 1124, 1127 (7th Cir. 1999) (same). 

52 Randell, 227 F.3d at 301 (emphasis added). 
53 Midland County, Petty, and Schorre argue that “[i]n Mu-

hammad, the Supreme Court was not commenting on any 
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as controlling precedent—what Randell called Heck’s 
“universal favorable termination requirement”—
which we considered no less applicable to plaintiffs 
unable to seek habeas relief.54 

Randell’s mode of analysis was to recognize that: 
(1) Heck “unequivocally” established a “universal” fa-
vorable-termination rule for § 1983 plaintiffs; and (2) 
although there had been debate about whether favor-
able termination should be relaxed for noncustodial 
plaintiffs, the Supreme Court had not yet done so.55 
And nothing in Muhammad abrogates Randell. Mu-
hammad acknowledges the debate in Heck and Spen-
cer56 and specifies that the Supreme Court has not yet 
squarely addressed the question, stating, “This case 
is no occasion to settle the issue.”57 

 
supposed ambiguity in a reading of Heck. Instead, the Court was 
describing the impact, if any, of Spencer’s dicta on Heck, an issue 
the Muhammad court expressly stated it was not addressing. 
Randell, however, did, and Randell concluded that Heck con-
trolled despite Spencer’s dicta.” We agree. 

54 Randell, 227 F.3d at 301 (emphasis added). 
55 See id. 
56 540 U.S. at 752 n.2. 
57 Id.; see also Savory, 947 F.3d at 425 (“[F]ootnote 2 of Mu-

hammad merely acknowledged the possibility that the Court 
may someday revisit footnote 10 of Heck [suggesting that the fa-
vorable-termination requirement should apply to noncustodial 
plaintiffs]. Because it has not yet done so, we are bound by the 
holding and reasoning of Heck.”). 
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While we doubt the universality of Heck’s favora-
ble-termination requirement,58 neither Spencer nor 
Muhammad upended the post-Heck legal landscape. 
The Heck rule as to federal habeas-ineligible plaintiffs 
may well have been weakened by various footnoted 
pronouncements. But as a middle-management cir-
cuit court, we must heed the Supreme Court’s admon-
ition of leaving to the Court “the prerogative of over-
ruling its own decisions.”59 

 
58 We note that Randell’s characterization of the favorable 

termination requirement as “universal” is also specious because 
Heck does not universally apply. It is “not . . . implicated by a 
prisoner’s challenge that threatens no consequence for his con-
viction or the duration of his sentence.” Crittindon v. LeBlanc, 
37 F.4th 177, 190 (5th Cir. 2022) (quoting Muhammad, 540 U.S. 
at 751). Section 1983 “challenges to the validity of any confine-
ment or to particulars affecting its duration fall within the ‘core’ 
of habeas corpus and are barred” by Heck without favorable ter-
mination; “[b]y contrast, constitutional claims that merely chal-
lenge the conditions of confinement . . . fall outside of that core 
and may be brought pursuant to § 1983 in the first instance.” 
Hicks v. LeBlanc, 81 F.4th 497, 509 (5th Cir. 2023) (quoting Nel-
son v. Campbell, 541 U.S. 637, 643 (2004)). For instance, where 
prisoners have been held “past the expiration of their duly im-
posed sentences,” we have allowed them to bring § 1983 claims 
in the first instance because their claims “do not implicate the 
fact or duration of [their] confinement.” Id. at 509–10. Wilson’s § 
1983 challenge falls at the “core” of habeas because it implicates 
the validity of her conviction, and is thus squarely within Heck’s 
ambit. 

59 Agostini, 521 U.S. at 237 (quoting Rodriguez de Quijas v. 
Shearson/Am. Exp., Inc., 490 U.S. 477, 484 (1989)); see also 
Whole Woman’s Health v. Paxton, 978 F.3d 896, 920 (5th Cir. 
2020) (Willett, J., dissenting) (“As middle-management circuit 
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Muhammad did not explicitly overrule Randell, 
nor did it implicitly overrule Randell by disavowing 
its mode of analysis. Under the rule of orderliness, our 
precedents are only overruled when the intervening 
change in the law is “unequivocal.”60 We cannot say 
that has happened here. Thus, even if we had zero 
doubt that Randell was wrongly decided in 2000, it 
remains no less binding in 2023. 

C 

Since our Randell decision in 2000, the preexisting 
post-Heck, post-Spencer circuit split has only deep-
ened. The current line-up is 6–5 in favor of those cir-
cuits holding that Heck does not bar a § 1983 claim 
when the plaintiff is not in custody, since there is no 
collision at the § 1983/habeas intersection. 

 
judges, we cannot overrule the Supreme Court. But neither 
should we ‘underrule’ it. Our duty is to harmonize its decisions 
as well as possible.” (citation and internal quotation marks omit-
ted)). 

60 See Stokes, 887 F.3d at 204 (quoting United States v. Al-
cantar, 733 F.3d 143, 146 (5th Cir. 2013). 
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Relaxing Heck for noncustodial plaintiffs (6): Sec-
ond,61 Fourth,62 Sixth,63 Ninth,64 Tenth,65 Eleventh.66 

 
61 Huang v. Johnson, 251 F.3d 65, 73–75 (2d Cir. 2001) (“[W]e 

conclude that Heck does not bar [the noncustodial plaintiff’s] 
Section 1983 action . . . . in light of both the Spencer majority’s 
dictum and the fact that the Spencer concurrences and dissent 
revealed that five justices hold the view that, where federal ha-
beas corpus is not available to address constitutional wrongs, § 
1983 must be.” (quotation marks and citation omitted)). 

62 Wilson v. Johnson, 535 F.3d 262, 265–68 (4th Cir. 2008) 
(“If a prisoner could not, as a practical matter, seek habeas relief, 
and after released, was prevented from filing a § 1983 claim, § 
1983’s purpose of providing litigants with a uniquely federal 
remedy against incursions under the claimed authority of state 
law upon rights secured by the Constitution and laws of the Na-
tions . . . would be severely imperiled.” (quotation marks and ci-
tation omitted)). 

63 Powers v. Hamilton Cnty. Pub. Def. Comm’n, 501 F.3d 592, 
599–603 (6th Cir. 2007) (“The Heck Court was not confronted 
with a factual scenario . . . in which the § 1983 claimant has no 
recourse in habeas . . . . Thus, adopting Justice Souter’s rationale 
does not amount to a failure to follow Heck where Heck offered 
no binding guidance on the application of the favorable-termina-
tion requirement.”). 

64 Nonnette v. Small, 316 F.3d 872, 875–78 (9th Cir. 2002) 
(“Informed as we are by the opinions in Spencer, we conclude 
that Heck does not preclude [the noncustodial plaintiff’s] § 1983 
claim.”). 

65 Cohen v. Longshore, 621 F.3d 1311, 1315–17 (10th Cir. 
2010) (“[T]he Supreme Court itself has recognized this issue to 
be an unsettled one . . . . and in light of the fact that Heck in-
volved a petitioner who was still incarcerated, we are not 
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Applying Heck to noncustodial plaintiffs (5): 
First,67 Third,68 Fifth,69 Seventh,70 Eighth.71 

We forthrightly recognize—again—that our view 
is the minority one. Most circuits have held that non-
custodial plaintiffs need not comply with Heck’s favor-
able-termination requirement. Indeed, given how the 
word “prisoner” pervades the Heck opinion—starting 

 
persuaded that Heck must be applied to petitioners without a 
habeas remedy.”). 

66 Harden v. Pataki, 320 F.3d 1289, 1301–02 (11th Cir. 2003) 
(holding that where federal habeas corpus was not available be-
cause a person had been extradited, § 1983 must be available). 

67 Figueroa v. Rivera, 147 F.3d 77, 81 n.3 (1st Cir. 1998) (rec-
ognizing dicta from the Spencer concurrences and dissent but 
choosing to follow directly applicable precedent). 

68 Gilles v. Davis, 427 F.3d 197, 209–10 (3d Cir. 2005) (“We 
doubt that Heck has been undermined, but to the extent its con-
tinued validity has been called into question, we join on this 
point, our sister courts of appeals for the First and Fifth Circuits 
in following the Supreme Court’s admonition to lower federal 
courts to follow its directly applicable precedent, even if that 
precedent appears weakened by pronouncements in its subse-
quent decisions, and to leave to the Court the prerogative of over-
ruling its own decisions.” (internal quotations marks and cita-
tion omitted)). 

69 Randell, 227 F.3d at 301–02. 
70 Savory, 947 F.3d at 430 (“Heck controls the outcome where 

a section 1983 claim implies the invalidity of the conviction or 
sentence, regardless of the availability of habeas relief.”). 

71 Entzi v. Redmann, 485 F.3d 998, 1003 (8th Cir. 2007) (“Ab-
sent a decision of the Court that explicitly overrules what we un-
derstand to be the holding of Heck . . . we decline to depart from 
that rule.”). 
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with the opening sentence, “This case presents the 
question whether a state prisoner. . . .”72—it seems 
sensible to read Heck as having to do with, well, pris-
oners. 

With the single exception of footnote 10, every 
statement in Heck about waiting for a prisoner’s vin-
dication centers on a prisoner then in custody. The 
paramount concern motivating Heck, that a prisoner 
could use § 1983 to circumvent § 2254’s habeas re-
quirements (like exhaustion of state remedies), is 
simply not implicated when the plaintiff is not incar-
cerated. There is no risk of a collision between § 1983 
and § 2254 if the latter never enters the Heck inter-
section. And to be sure, Justice Scalia’s observation in 
footnote 10 that favorable termination should apply 
broadly to cases involving former state prisoners—“of 
which no real-life example comes to mind”73—has 

 
72 Heck, 512 U.S. at 478 (emphasis added); id. at 480–81 

(stating that “[t]his case lies at the intersection of the two most 
fertile sources of prisoner litigation,” “the federal habeas corpus 
statute . . . requires that state prisoners first seek redress in a 
state forum,” “habeas corpus is the exclusive remedy for a state 
prisoner who challenges the fact or duration of his confinement,” 
and “certain claims by state prisoners are not cognizable under 
[§ 1983]”) (emphasis added); id. at 487 (“[W]hen a state prisoner 
seeks damages in a § 1983 suit, the district court must consider 
whether a judgment in favor of the plaintiff would necessarily 
imply the invalidity of his conviction or sentence . . . .”) (emphasis 
added); id. at 489 (explaining that “[e]ven a prisoner who has 
fully exhausted available state remedies has no cause of action 
under § 1983 unless and until” he shows favorable termination) 
(emphasis added). 

73 Id. at 490 n.10 (emphasis added). 
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proven improvident. Real-life examples abound of 
non-prisoners with facially meritorious constitutional 
claims denied their day in court, including Erma Wil-
son. 

Even so, there has been no intervening change in 
the law, meaning we as a three-judge panel are bound 
by circuit precedent and cannot change course. Ac-
cordingly, because Wilson has failed to satisfy Heck’s 
favorable-termination requirement, her § 1983 suit 
cannot proceed. 

IV 

When the current Chief Justice of the United 
States appeared before the Senate Judiciary Commit-
tee in 2005, he famously invoked baseball, assuring 
the nation, “I will remember that it’s my job to call 
balls and strikes and not to pitch or bat.”74 By this 
time, the criminal justice playing field in Midland 
County was already lopsided, with one side secretly 
acting as pitcher, batter, and umpire all at once. 

Rabid sports fans howl nonstop about blown calls 
and revel in accusing officials of losing their team the 
game—or even rigging it. We expect fair play in 
sports. So too in courts. We want all of life’s arbiters 
to enforce the rules impartially. And in litigation, 
America’s other national pastime, judges (unlike 

 
74 Confirmation Hearing on the Nomination of John G. Rob-

erts, Jr. to be Chief Justice of the United States Before the S. 
Comm. on the Judiciary, 109th Cong. 55 (2005) (statement of 
John G. Roberts, Jr., Nominee to be Chief Justice of the United 
States). 
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umpires who simply shout, “You’re out!”) are expected 
to painstakingly explain why something is inside or 
outside the legal strike zone. Today’s result is difficult 
to explain. What allegedly happened here (and in 
hundreds of other criminal cases in Midland County) 
is utterly bonkers: the presiding judge employed a 
member of the prosecution team as a right-hand ad-
viser. 

The Supreme Court put it plainly generations ago: 
“A fair trial in a fair tribunal is a basic requirement 
of due process.”75 We have been equally clear: “[F]un-
damental to the judiciary is the public’s confidence in 
the impartiality of our judges and the proceedings 
over which they preside.”76 Taking Wilson’s well-
pleaded allegations as true—as we must at the 
12(b)(6) stage—she has suffered the fallout of a crim-
inal justice system that offended the gravest notions 
of fundamental fairness. She seeks accountability for 
unconstitutional wrongdoing that upended her life. 
However, our 2000 decision in Randell not to relax 
Heck’s favorable-termination requirement for noncus-
todial plaintiffs has not been overruled—at least not 
yet. 

Accordingly, as Wilson has not shown favorable 
termination, her § 1983 suit cannot proceed. Only the 
en banc court (or the Supreme Court given the en-
trenched circuit split) can decide whether Randell’s 

 
75 In re Murchison, 349 U.S. 133, 136 (1955). 
76 United States v. Jordan, 49 F.3d 152, 155 (5th Cir. 1995). 
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expansive reading of Heck subverts § 1983’s broad 
textual command. 

We AFFIRM. 
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UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

 
 

No. 22-50998 
 
 

ERMA WILSON, 
 

Plaintiff–Appellant, 
 

versus 
 

MIDLAND COUNTY, TEXAS; WELDON (RALPH) PETTY, 
JR., sued in his individual capacity; ALBERT SCHORRE, 
JR., sued in his individual capacity, 

 
Defendants–Appellees. 

 
 

Appeal from the United States District Court 
for the Western District of Texas 

USDC No. 7:22-CV-85 
Filed February 14, 2024 

 
 

ON PETITION FOR REHEARING EN BANC 

(Opinion December 14, 2023, 5 CIR., 2023,  
89 F.4TH 446) 

Before RICHMAN, Chief Judge, and JONES, SMITH, 
STEWART, ELROD, SOUTHWICK, HAYNES, GRAVES, 
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HIGGINSON, WILLETT, HO, DUNCAN, ENGELHARDT, 
OLDHAM, WILSON, DOUGLAS, and RAMIREZ, Circuit 
Judges. 

PER CURIAM: 

A member of the court having requested a poll on 
the petition for rehearing en banc, and a majority of 
the circuit judges in regular active service and not dis-
qualified having voted in favor, 

IT IS ORDERED that this cause shall be reheard 
by the court en banc with oral argument on a date 
hereafter to be fixed. The Clerk will specify a briefing 
schedule for the filing of supplemental briefs. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

MIDLAND/ODESSA DIVISION 

ERMA WILSON,  § 
    § 

Plaintiff,   § 
    § 
v.    § No. MO:22-cv-85-DC 
    § 
MIDLAND COUNTY, § 
TEXAS; WELSON   § 
“RALPH” PETTY, JR., § 
Individually; ALBERT § 
SCHORRE, JR.,  § 
Individually,   § 
    § 

Defendants.  § 
 
ORDER ADOPTING REPORT AND RECOMMEN-

DATION OF THE U.S. MAGISTRATE JUDGE 
 

Erma Wilson, a former criminal defendant, brings 
this action alleging under Section 1983 that state of-
ficials violated her constitutional rights in connection 
with her state court conviction. The United States 
Magistrate Judge recommended that Wilson’s claims 
are barred by the favorable-termination rule articu-
lated by Heck v. Humphrey. (Doc. 34). Thus, the Re-
port and Recommendation (“R&R”) recommends 
granting the Motion to Dismiss filed by Defendants 
Midland County, Texas and Weldon “Ralph” Petty, Jr. 
as well as the Motion to Dismiss filed by Albert 
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Schorre, Jr. (Docs. 16, 19). Wilson objects on the basis 
that the favorable-termination rule does not apply be-
cause she cannot bring a petition for writ of habeas 
corpus and she is not in custody. After due considera-
tion and de novo review of the briefing and the record, 
the Court OVERRULES Wilson’s objections, 
ADOPTS the R&R, and GRANTS Defendants’ Mo-
tions to Dismiss. (Docs. 16, 19). 

I. BACKGROUND 

Wilson was convicted of “possession of a controlled 
substance, to-wit: cocaine” in 2001. Wilson received 
an eight-year suspended sentence. Her conviction was 
affirmed by the Texas Court of Criminal Appeals. See 
Wilson v. Texas, No. 08-01-00319-CR, 2003 WL 
1564237 (Tex. App.—El Paso Mar. 27, 2003, no pet.). 
Wilson brings this suit for due process violations be-
cause she was allegedly deprived of a criminal pro-
ceeding free from actual or perceived bias. 

Wilson’s case was referred to the Magistrate Judge 
pursuant to 28 U.S.C. § 636. The Magistrate Judge 
recommended that the case be dismissed. The Magis-
trate Judge concluded that Wilson’s claims were 
barred by the favorable-termination rule articulated 
in Heck v. Humphrey. The Court agrees. 

II. LEGAL STANDARD 

Pursuant to 28 U.S.C. § 636(b) and Rule 72(b) of 
the Federal Rules of Civil Procedure, a party may 
serve and file specific, written objections to the pro-
posed findings and recommendations of the 
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magistrate judge within 14 days after being served 
with a copy of the Report and Recommendation, and 
thereby secure a de novo review by the district court. 
A party’s failure to timely file written objections to the 
proposed findings, conclusions, and recommendation 
in a Report and Recommendation bars that party, ex-
cept upon grounds of plain error, from attacking on 
appeal the unobjected-to proposed factual findings 
and legal conclusions accepted by the district court. 
See Douglass v. United Services Auto Ass’n, 79 F.3d 
1415 (5th Cir. 1996) (en banc); 28 U.S.C. § 636(b)(1); 
Thomas v. Arn, 474 U.S. 140, 150–53 (1985); United 
States v. Wilson, 864 F.2d 1219 (5th Cir. 1989) (per 
curiam). 

III. DISCUSSION 

In Heck, the Supreme Court addressed the inter-
section between Section 1983 and the federal habeas 
corpus statute, 28 U.S.C. § 2254. The Court estab-
lished the favorable-termination rule: 

in order to recover damages for allegedly 
unconstitutional conviction or imprison-
ment, or for other harm caused by ac-
tions whose unlawfulness would render 
a conviction or sentence invalid, a § 1983 
plaintiff must prove that the conviction 
or sentence has been reversed on direct 
appeal, expunged by executive order, de-
clared invalid by a state tribunal author-
ized to make such determination, or 
called into question by a federal court’s 
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issuance of a writ of habeas corpus, 28 
U.S.C. § 2254. 

Id. at 486–87. 

However, Heck’s favorable-termination rule does 
not bar a Section 1983 suit when “the plaintiff’s ac-
tion, even if successful, will not demonstrate the inva-
lidity of any outstanding criminal judgment against 
the plaintiff.” Id. at 487. Heck involved a prisoner who 
was in custody when his § 1983 suit was filed. Id. at 
478. Thus, the prisoner in Heck had the ability to pe-
tition for a writ of habeas corpus, and if successful, 
use the writ to satisfy the favorable-termination re-
quirement. However, the Court stated that the favor-
able-termination rule also applied to “former state 
prisoners who, because they are no longer in custody, 
cannot bring postconviction challenges.” Id. at 490 n. 
10. 

Wilson’s argument is narrow. She does not con-
tend that her Section 1983 claims are the type that 
ordinarily fall outside of Heck’s ambit—i.e., claims 
that “will not demonstrate the invalidity” of a plain-
tiff’s conviction. Rather, because she is not in custody 
and therefore cannot seek habeas relief to satisfy the 
favorable-termination rule, Wilson contends that the 
rule does not apply to her § 1983 claims. She argues 
that the Supreme Court of the United States has since 
retreated from applying the favorable-termination 
rule to plaintiffs who are no longer in custody. 

In Spencer v. Kemna, 523 U.S. 1 (1998), the Court 
concluded that a petition for writ of habeas corpus 
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challenging a revocation of parole was moot because 
the petitioner had “completed the entire term of im-
prisonment underlying the parole revocation.” Id. at 
3, 18. Spencer argued, inter alia, that Heck’s require-
ment that he prevail in habeas to bring a Section 1983 
claim prevented his federal habeas petition from be-
ing moot. Id. at 17. The Court rejected this argument, 
noting that Heck would not apply to bar a Section 
1983 claim by Spencer that “did not ‘necessarily imply 
the invalidity of’ the [parole] revocation.” Id. at 17. 

The majority opinion did not address the applica-
tion of Heck’s favorable-termination rule to an indi-
vidual who had been released from custody. Id. How-
ever, in a concurring opinion joined by four Justices, 
Justice Souter stated that “Heck did not hold that a 
released prisoner [must satisfy the favorable-termi-
nation rule to bring] a § 1983 claim,” noting that 
“Heck did not present such facts.” Id. at 19 (Souter, J., 
concurring). Further, in a dissent, Justice Stevens 
stated that “given the Court’s holding that petitioner 
does not have a remedy under the habeas statute, it 
is perfectly clear, as [the concurrence] explains, that 
he may bring an action under 42 U.S.C. § 1983.” Id. 
at 25 n. 8 (Stevens, J., dissenting). Therefore, five 
members of the Court, in dicta, indicated that Heck’s 
favorable-termination rule never applies to former 
prisoners who are no longer in custody. Subsequently, 
in Muhammad v. Close, the Court stated that this is-
sue is unsettled. 540 U.S. 749, 752 n. 2 (2004) (per cu-
riam). 
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Several circuit courts have concluded that Spencer 
compels the conclusion that Heck’s favorable-termina-
tion rule does not apply to a Section 1983 suit by a 
plaintiff who is no longer in custody.1 However, in 
Randell v. Johnson, this court disagreed, concluding 
that in Heck, the court reached an “unequivocal[ ]” 
holding. Randell v. Johnson, 227 F.3d 300, 301 (5th 
Cir. 2000) (per curiam). The United States Court of 
Appeals for the Fifth Circuit acknowledged the “dicta 
from concurring and dissenting opinions in Spencer” 
but “decline[d] to announce for the Supreme Court 
that it has overruled one of its decisions.”2 

Wilson admits that Randell rejected her argu-
ment, but nonetheless urges this Court to allow her 
Section 1983 suit to proceed. Wilson contends Mu-
hammad was decided after Randell, and therefore, 
this Court need not follow Randell. The Fifth Circuit 
has acknowledged that Muhammed comes into ten-
sion with its decision in Randell: 

Muhammad indicates that Heck’s state-
ment that the favorable-termination rule 

 
1 Cohen v. Longshore, 621 F.3d 1311, 1315–17 (10th Cir. 

2010); Wilson v. Johnson, 535 F.3d 262, 265–68 (4th Cir. 2008); 
Powers v. Hamilton Cnty. Pub. Defender Comm’n, 501 F.3d 592, 
599–603 (6th Cir. 2007); Harden v. Pataki, 320 F.3d 1289, 1298 
(11th Cir. 2003); Nonnette v. Small, 316 F.3d 872, 875–77 (9th 
Cir. 2002); Huang v. Johnson, 251 F.3d 65, 73–75 (2d Cir. 2001); 
Carr v. O’Leary, 167 F.3d 1124, 1127 (7th Cir. 1999). 

2 Id.; accord Entzi v. Redmann, 485 F.3d 998, 1003 (8th Cir. 
2007); Williams v. Consovoy, 453 F.3d 173, 177–78 (3d Cir. 
2006); Figueroa v. Rivera, 147 F.3d 77, 81 n. 3 (1st Cir. 1998). 
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applies to former prisoners is dicta; Ran-
dell, in contrast, relied on the fact that 
the Heck court reached an “unequivo-
cal[]” holding to conclude that the rule 
that extended to former prisoners. Ran-
dell, 227 F.3d at 301. But Muhammad 
only stated that the application of the fa-
vorable-termination rule after a prison-
er's release remains unsettled. Id. at 752 
n. 2. Muhammad failed to effect a change 
in the law that would allow this panel to 
revisit the court’s decision in Randell. 

Black v. Hathaway, 616 F. App’x 650, 653 (5th Cir. 
2015) (internal citations omitted). Based on the Fifth 
Circuit’s reasoning after Muhammad, Wilson’s argu-
ment that Heck does not bar her Section 1983 suit is 
unavailing. 

In light of Wilson’s objections, the Court has un-
dertaken a de novo review of the entire case file and 
finds that the Magistrate Judge’s R&R should be ap-
proved and accepted by the Court for substantially 
the reasons stated therein. 

Wilson’s objections merely re-urge the arguments 
previously raised and fully addressed by the Magis-
trate Judge in the R&R. 

It is therefore ORDERED that Wilson’s objections 
are OVERRULED and the R&R is ACCEPTED and 
ADOPTED by the Court. (Doc. 34). 
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It is further ORDERED that Defendants’ Motions 
to Dismiss are GRANTED (Docs. 16, 19), and Wil-
son’s claims are DISMISSED WITHOUT PREJU-
DICE. 

It is so ORDERED. 

SIGNED this 13th day of October, 2022. 

 

____________________________________ 
DAVID COUNTS 
UNITED STATES DISTRICT JUDGE 
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UNITED STATES CONSTITUTION,  
AMENDMENT XIV 

CITIZENSHIP; PRIVILEGES AND IMMUNITIES; DUE 
PROCESS; EQUAL PROTECTION; APPOINTMENT OF 

REPRESENTATION; DISQUALIFICATION OF OFFICERS; 
PUBLIC DEBT; ENFORCEMENT 

Section 1. All persons born or naturalized in the 
United States, and subject to the jurisdiction thereof, 
are citizens of the United States and of the State 
wherein they reside. No State shall make or enforce 
any law which shall abridge the privileges or immun-
ities of citizens of the United States; nor shall any 
State deprive any person of life, liberty, or property, 
without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws. 
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42 U.S.C. 1983 
CIVIL ACTION FOR DEPRIVATION OF RIGHTS 

Every person who, under color of any statute, or-
dinance, regulation, custom, or usage, of any State or 
Territory or the District of Columbia, subjects, or 
causes to be subjected, any citizen of the United 
States or other person within the jurisdiction thereof 
to the deprivation of any rights, privileges, or immun-
ities secured by the Constitution and laws, shall be 
liable to the party injured in an action at law, suit in 
equity, or other proper proceeding for redress, except 
that in any action brought against a judicial officer for 
an act or omission taken in such officer’s judicial ca-
pacity, injunctive relief shall not be granted unless a 
declaratory decree was violated or declaratory relief 
was unavailable. For the purposes of this section, any 
Act of Congress applicable exclusively to the District 
of Columbia shall be considered to be a statute of the 
District of Columbia. 
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28 U.S.C. 2254 
STATE CUSTODY; REMEDIES IN FEDERAL COURTS 

(a) The Supreme Court, a Justice thereof, a circuit 
judge, or a district court shall entertain an ap-
plication for a writ of habeas corpus in behalf 
of a person in custody pursuant to the judg-
ment of a State court only on the ground that 
he is in custody in violation of the Constitution 
or laws or treaties of the United States. 

(b) 

(1) An application for a writ of habeas cor-
pus on behalf of a person in custody pur-
suant to the judgment of a State court 
shall not be granted unless it appears 
that-- 

(A) the applicant has exhausted the 
remedies available in the courts of 
the State; or 

(B) 

(i) there is an absence of avail-
able State corrective pro-
cess; or 

(ii) circumstances exist that 
render such process ineffec-
tive to protect the rights of 
the applicant. 
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(2) An application for a writ of habeas cor-
pus may be denied on the merits, not-
withstanding the failure of the applicant 
to exhaust the remedies available in the 
courts of the State. 

(3) A State shall not be deemed to have 
waived the exhaustion requirement or 
be estopped from reliance upon the re-
quirement unless the State, through 
counsel, expressly waives the require-
ment. 

(c) An applicant shall not be deemed to have ex-
hausted the remedies available in the courts of 
the State, within the meaning of this section, if 
he has the right under the law of the State to 
raise, by any available procedure, the question 
presented. 

(d) An application for a writ of habeas corpus on 
behalf of a person in custody pursuant to the 
judgment of a State court shall not be granted 
with respect to any claim that was adjudicated 
on the merits in State court proceedings unless 
the adjudication of the claim-- 

(1) resulted in a decision that was contrary 
to, or involved an unreasonable applica-
tion of, clearly established Federal law, 
as determined by the Supreme Court of 
the United States; or 
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(2) resulted in a decision that was based on 
an unreasonable determination of the 
facts in light of the evidence presented in 
the State court proceeding. 

(e) 

(1) In a proceeding instituted by an applica-
tion for a writ of habeas corpus by a per-
son in custody pursuant to the judgment 
of a State court, a determination of a fac-
tual issue made by a State court shall be 
presumed to be correct. The applicant 
shall have the burden of rebutting the 
presumption of correctness by clear and 
convincing evidence. 

(2) If the applicant has failed to develop the 
factual basis of a claim in State court 
proceedings, the court shall not hold an 
evidentiary hearing on the claim unless 
the applicant shows that-- 

(A) the claim relies on-- 

(i) a new rule of constitutional 
law, made retroactive to 
cases on collateral review 
by the Supreme Court, that 
was previously unavaila-
ble; or 

(ii) a factual predicate that 
could not have been 



127a 
Appendix G 

previously discovered 
through the exercise of due 
diligence; and 

(B) the facts underlying the claim 
would be sufficient to establish by 
clear and convincing evidence 
that but for constitutional error, 
no reasonable factfinder would 
have found the applicant guilty of 
the underlying offense. 

(f) If the applicant challenges the sufficiency of 
the evidence adduced in such State court pro-
ceeding to support the State court's determina-
tion of a factual issue made therein, the appli-
cant, if able, shall produce that part of the rec-
ord pertinent to a determination of the suffi-
ciency of the evidence to support such determi-
nation. If the applicant, because of indigency or 
other reason is unable to produce such part of 
the record, then the State shall produce such 
part of the record and the Federal court shall 
direct the State to do so by order directed to an 
appropriate State official. If the State cannot 
provide such pertinent part of the record, then 
the court shall determine under the existing 
facts and circumstances what weight shall be 
given to the State court's factual determina-
tion. 

(g) A copy of the official records of the State court, 
duly certified by the clerk of such court to be a 
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true and correct copy of a finding, judicial opin-
ion, or other reliable written indicia showing 
such a factual determination by the State court 
shall be admissible in the Federal court pro-
ceeding. 

(h) Except as provided in section 408 of the Con-
trolled Substances Act, in all proceedings 
brought under this section, and any subse-
quent proceedings on review, the court may ap-
point counsel for an applicant who is or be-
comes financially unable to afford counsel, ex-
cept as provided by a rule promulgated by the 
Supreme Court pursuant to statutory author-
ity. Appointment of counsel under this section 
shall be governed by section 3006A of title 18. 

(i) The ineffectiveness or incompetence of counsel 
during Federal or State collateral post-convic-
tion proceedings shall not be a ground for relief 
in a proceeding arising under section 2254. 

 


