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tEbe si,uprtme qcoutt of ll>outb Carolina 

Marion Bowman, Jr., Petitioner, 

v. 

Bryan P. Stirling, Commissioner, South Carolina 
Department of Corrections, Respondent. 

Appellate Case No. 2024-002113 

AND 

The State, Respondent, 

v. 

Marion Bowman, Jr., Appellant. 

. Appellate Case No. 2025-000013 

ORDER 

Marion Bowman, a death-sentenced inmate, seeks a writ of habeas corpus in this 
Court's original jurisdiction (Case No. 2024-002113) and seeks a stay of his 
January 31, 2025 execution pending this Court's resolution ofthe petition (Case 
No. 2025-0013). 

We recently visited the issue of habeas corpus relief in the matter of Freddie 
Eugene Owens, another inmate who was sentenced to death. See State v. Owens, 
S.C. Sup. Ct. Order dated September 12, 2024 (denying habeas relief). As we 
explained, habeas corpus relief is available to prisoners in South Carolina in this 
Court's ofiginal jurisdiction. See S.C. Consl art. I, § 18. Writs of habeas corpus 
are used only when necessary to ensure fundamental constitutional rights. A writ 
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of habeas corpus will issue "only under circumstances where there has been a 
'violation, which, in the setting. constitutes a denial of fundamental fairness 
shocking to the universal sense of justice."' Butler v. State, 302 S.C. 466, 468, 397 
S.E.2d 87, 88 (1990) (quoting State v. Miller, 84 A.2d 459 (N.J. Super. 19S1))}; 
see also Moore v. Stirling, 436 S.C. 207, 218-19, 871 S.E.2d 423,429 (2022) 
("[T]wo components are needed to meet the standard articulated in Butler and 
other cases. The petitioner must prove (1) the existence. of a constitutional 
violation;· and (2) the denial of fundamental fairness which, in the setting, is 
shocking to the universal sense of justice."); McWee. v. State, 351 S.C. 403,406, 
593 S.E.2d 4S6, 457 (2004) (stating a writ of habeas corpus will be granted only 
under "unique and compelling circumstances"). This Court has noted that "[a]t 
some juncture judicial review must stop, with only the very rarest of exceptions, 
when the system has s.imply failed a defendant and where to continue the 
defendant's imprisonment without review would amount to a gross miscarriage of 
justice." Williama v. Ozmint, 380 S.C. 473,480,671 S.E.2d 600,603 (2008). 

Bowman contends he is entitled to a writ of habeas COl])US based ~pon: (I) Brady 
violations on the part of the State; (2) his lead trial counsel's prejudice against • 
black people; and (3) his contentiort that carrying out his execution would be 
shocking to the universal sense of justice in light of his personal growth since he 
was sentenced. Citing In re Stays of Execution in Capital Cases, 321 S.C. 544, 
548,471 S.E.2d 140, 142 (1996), Bowman also contends the pendency of bis 
habeas petition constitutes "exceptional circumstances warranting the issuance of a 
stay.'" For the reasons stated .below, we deny the petition for a writ of habeas 
corpus, and we deny the motion for a stay as moot. 

Brady Violations 

Bowman argues the State withheld evidence that would have impeached the 
credibility of key witnesses against him-co-defendant James Gadson and Hiram 
Johason-in.violation of Bradyv. Maryland, 373 U.S. 83 (1963) (holding the 
prosecution's suppression of evidence favorable to the accused violates due process 
where the evidence is material either to guilt or punishment). This evidence 
includes: (1) a memorandum prepared by an investigat0t: for the solicitor's office 
based on an interview with Bowman and Gadson's fellow inmate, Ricky Davis (the 
Sam Memo); (2) Oadson's mental health records (the Gadson Report); and (3) 
unindicted criminal charges that were pending against Johnson. Bowman asserts 
the Court'must consider the cumulative impact of the undisclosed impeachment 
evidence in determining materiality under Brady, apd lte claims the withhe1d 
evidence was material to the jury's sentencing decision. 

I 
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. 
In his 2008 PCR hearing, Bowman raised the same three Brady violations but 
alleged the withheld evidence was material io the issue of guilt. The PCR court 
found the Sam Memo was neither favorable. to the defense nor material to the issue 
of guilt because the defense already had inmate Davis• note stating co--defendant
Gadson told him he killed the victim, and Bowman did not call Davis to testify at 
trial. The PCR court further ruled there was not a reasonable probability that the 
outcome of the guilt phase would have been different had. trial counsel possessed 
th~ Sam Memo. 

The PCR court further found: (1) the Gadson Report was a public record and could 
have been accessed by trial counsel, who shO,U}d have .known the report existed 
because Bowman had a similar evaluation performed; (2) Bowman failed to 
establish the report was favorable or impeaching, as it did not-support his theory 
that Gadson was unable to recall events; (3) the report was not m~terial because 
there were no allegations that Gadson suffered memory issues because of seizures 
or marijuana use the day of the murder; and (4) Oadson's credibility was 
impeached by testimony that he had been drinking alcohol the day of the murder. 

As to· Johnson's unindicted charges, the PCR court found Bowman failed to 
establish the materiality of ibis evidence under Brady in light of the overwhelming 
evidence of his guilt. ·For the same reason, the PCR court found the impeaclnnent 
value of the unindicted charges was limited, pril1ijll11y because the charges were 
unrelated to the underlying case lUld trial counsel impeached Johnson on other 
grounds. 

The PCR court did not rule on cumulative materiality; rather, it found each 
individual piece of allegedly withheld evidence was not material. After the PCR 
court denied Bowman's-claim for relief, he raised these issues in his petition for a 
writ of certiorari to this Court, and this Court denied certiorari as to the Brady 
issues. Bowman v. Stale, S.C. Sup. Ct. Order dated April 15, 2016 (granting the 
petition on one question and denying the petition as to the remaining questions). 

The federal courts have also addressed Bowman's Brady arguments. The United 
States Court of Appeals for the Fourth Circuit held the Sam Memo and, ostensibly, 
Davis' statements about Gadson would have harmed, not helped, Bowman~s case 
because they were cwnulative to Davis' note., which the defense already had, and 
contained multiple levels of hearsay. Bowman v. Ster/mg, 45 F.4th 740, 754 (4th 
Cir. 2022). Further, Davis testlfied at the PCR hearing that he never spoke with 
Gadson, and he testified he wrote the note at Bowman's insistence using . 
information Bowman provided, which would have been damaging to Bowman. ld. 
The Fourth Circuit further held the impeachment value of the Gadson Report 
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would have only been slight, as there was no evidence Gadson suffered a seizure or 
consumed marijuana the day or night of the murder, and the report would have 
even bolstered Gadson's memory and sanity in some respects. Id at 755. Further, 
Gadson's memory was iq,eached through testimony that he had been drinking all 
afternoon before the murder and was drunk later that night. Id. Lastly, the Fourth 
Circuit held Johnson's unindicted charges would have had impeachment ·value and 
could have led a jury to infer that he was motivated to curry favor with the State. 
Id at 7S6. However, the court detennined the infonnation would have had a 
limited effect because· other evidence at trial-including testimony from witnesses 
who were explicitly testifying pursuant to plea agreements with the State
corroborated Johnson's "aocillary" account of events. Id Considering the 
cumulative materiality of these three pieces of undisclosed evidence, the Fourth 
Circuit held there was overwhelming evidence of Bowman's guilt, and the withheld 
evidence was insufficient to undermine. confidence in the jury's verdict or 
recommended sentence of deaJh. Id at 758. 

The only distinction between Bowman's previous arguments and the argument he 
now raises is that he emphasizes the Brady evidence prejudiced him during the 
sentencing phase instead of the guilt phase. Thus, in Bowman's view, the Brady 
materiality analysis differs, and he contends the Court must consider whethcu- his 
sentence was appropriate considering all aggravating and mitigating evidence 
presented during the sentencing phase. 

We reject Bowman's argument that these pieces of evidence would have affected 
the outcome of his sentencing. First, the Fourth Circuit has already determined ·this 
issue. See id. at 158 (holding the withheld evidence was insufficient to undermine 
the confidence in the jury's recommended sentence of death). Second, even 
construing the withheld evidence as potentially mitigating at the-sentencing phase, 
we conclude the evidence did not create a reasonable probability that at least one 
juror would have decided Upon a sentence other than death. To this end, Bowinan 
concedes in his petition that trial counsel presented extensive mitigating evidence 
on his behalf, while the State offered little evidence in aggravation. Cf Wiggins v. 
Smith, 539 U.S. 510,537 (2003) (holding·th~ defendant's "excruciating" life 
.history presented a·reasonable probability that at least one juror would have struck 
a different balance where the only mitigating factor·present was that defendant had 
no prior convictlons). Therefore, we find the State's allegedly improper 
withholding ofthe Sam Memo, the Gadson Repo.rt, and J()hnson's unindicted 
charges is not "shocking to the universal sense of justice." Butler, 302 S.C. at 468, 
397 S.E.2d at 88. 
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Trial Counsel's Racial Prejudice 

Bowman is a black man and trial counsel is white. Bowman argues his 
'1convictions and death sentence must be vacated under the· Sheth, Eighth, and 
Fourteenth.Amendments to the United States Constitution and Article I, Sections 3, 
14, and 1 S of the South Carolina Constitution due to the ineffective assistance ·of 
counsel inherent in trial counsel's insistence that Bowm~ plead guilty despite 
maintaining his innocence and counsel's racist arguments that injected odious 
racial prejudice into the case[.]" Bowman cites-comments and arguments made by 
trial counsel during trial that Bowman contends supports this allegation. Bowman 
also cit.es several instances during the PCR hearing iil which he claims trial counsel 
displayed racism. We flatly disagree. There is no eviden~ trial counsel exhibited 
racism during his representation of Bowman or during the PCR hearing. 

Bowman has fashioned a meritless mutative by taking trial counsel's testimony 
during the PCR hearing completely out of context. During his PCR testimony, trial 
counsel articulated valid strategic decisions he made during the trial, decisions he 
made in an attempt to defuse any racial animus the jury may have had against 
Bowman, who was indicted fo.r murdering a white woman. 1-{e also t~tified he 
made Bowman aware of.his fear that the jury might view the circumstances of the 
murder through a racial lens. The comments and conduct of which Bowman now 
co~plains were in no way indicative of racism. $ee Watson v. State, 370· S.C. 68, 
12, 634 S.E.2d 642, 644 (2006) ( .. [W]here counsel articulates a valid reason for 
employing a certain strategy, such conduct will not be deemed ineffective 
assistance of counsel." (citing Stokes v. State, 308 S.C. 546; 419 S.E.2d 778 
(1992))). 

Even if there were evidence to support Bowman's claim, the claim would fail 
because Bowman (1) could have raised the issue of trial counsel's conduct during 
trial in his PCR proceeding, (2) has presented. no reason for not raising the issue 
then, and (3) fails to demonstrate conduct on the part of trial counsel that was 
shocking to the universal sense of justice. See Gib.son v. Stale, 329 S.C. 37, 41, 
495 S.E.2d 426, 428 (1998) (holding habeas co1pus is available only when the 
petitioner alleges sufficient facts to show why other remedies are unavailable or 
inadeql,18te). 

Renewed Proportionality Review 

Bowman contends his death sentence would be shocking to the universal sense-of 
justice in light of his personal growth in the twenty-two YeJll'S he has been 
imprisoned. He further contends his growth and ch~cter as it stands now should 
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be considered in determining whether his sentence is appropriate under section I 6-
3·2S(C)(3) of the South Carolina Code (2015). Bowman essentially requests a 
renewed proportionality review. 

S.C. Code Ann.§ 16-3-25(CX3) requires this Court to detennine in a death penalty 
case "[ w ]hether the sentence of death is excessive or disproportionate to the 
penalty imposed in similar cases, considering both the crime and the defendant." 
The statute does not pennit the Court to engage in a proportionality review 
considering character and prison adaptability evidence that accrues over the course 
of twenty years after the defendant's sentencing. 

In any event, Bowman cannot prove the existence of a constitutional violation in 
this Court's refusal to consider a defendant's character at the time he seeks this 
Court's exercise of original jurisdiction to determine whether the death penalty is 
appropriate. Simply put, that constitutional right does not exist. See Moore, 436 
S.C. at 218- 19, 871 S.E.2d at 429 ("[T]wo components are needed to meet the 
standard articulated in Butler and other cases. The petitioner must prove (I) the 
existence of a constitutional violation; and (2) the denial of fundamental fairness 
which, in the setting, is shocking to the uni versa) sense of justice." ( emphasis 
added)). 

For the foregoing reasons, we reject Bowman's argument that we must consider 
evidence of his personal growth during his time in prison. 

Conclusion 

Bowman has not met his burden of showing a constitutional violation that, in this 
setting, constitutes a denial of fundamental fairness shocking to the universal sense 
of justice. We, therefore, deny his petition for a writ of habeas corpus and deny as 
moot his motion for a stay of execution. 

J. 

J. 

J. 

J. 



. \ . 

Columbia, South Carolina 
January 11, , 2025 

cc: 
Lindsey Sterling Van:n 
S. Boyd Young 
Teresa L. Norris 
Donald J. Zelenka, 
Melody Jane Brown 
William 1oseph Maye 
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Stat• vs. Bowman Volume 1 

MR. BAILEY: After the death penalty notice 

was served on the defendant in this case, I'd 

extended an offer to allow Mr. Bowman to plead 

to a life without parole sentence. I gave them 

a period of time, I don•t recall specifically 

how long it was, they did not accept it. I then 

withdrew the offer. 

When we got the evaluation back saying 

that he was competent and so forth and ready to 

go to trial, I renewed the offer one more time 

and he again rejected that. I don't have any 

idea tha~ they're going to accept that offer 

now, I'm not going to leave that open 

indefinitely because we're going to be starting 

some intensive preparations and I don't like to 

prepare a case for trial and then plead at the 

last minute. 

THE COURT: I understand that, Mr. Bailey. 

MR. BAILEY: But X am going to go ahead and 

open that offer up one final time for a two-week 

period starting today, and the same offer I made 

previously. If it's not accepted, then I'm 

going to irretrievably revoke that offer and it 

will not be made again. 

THE COURT: All right. Let us all be very 
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1 or th~ paragraph ten deals with the fact he is not 

2 able • to ·omit facta or any way give benefit to 

3- himself -- , 

Excuse me, s_ir. Tha.t is the contract he 

S signed with the State. 

6 Q That's r!°ght, and that didn't come out until 

7 after the trial, did it? 

8 A From what you showed me and what I have read 

9 and what I have learned t~rough this case, yes, 

10 sir .. 

11 Q And then on July 17~h of '02, that's the 4ate 

12 of his sentence, if he gets the benefit of the deal 

13 despite that omission, then that is something of 

14 interest? 

15 A 

16 Q 

Yes, sir. It'a unfair. 

And i~'a unfair that -- it is unfair you 

17 weren't able ·to r·eveal that to Marion Bowman's 

18 jury, isn't it? 

19· A It ·ts unfair totally. I didn't wa~t Marion 

20 to ever face that, much les~, you know, be to face 

21 death, much leas be sentenced to death. And I know 

22 Mr. Bailey had offered life to us, Mr. Brown, and 

. 23 even on the reeord gave him two weeks to reconsider 

24 it. Life was offered seven times to my client and, 

25 you know, begging, I begged him to take it and even 
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1 clerk for a year and of coura·e I try to learn what 

2 is being presented and what the judges are ruling 

. 3 on and try to keep up with them. 

• Q You had alluded to this earlier, but Mr. 

s Bailey the Solicitor· in this case made a plea offer 

6 to your client. Is that correct? 

7 A Yes, air. And again I say this and it really 

e hurt my feelings, life was on the table seven times 

g for Marion and I begged him to take ~t. Of course 

10 the other she is ·if the man is not guilty why would 

11 he plead to life? But looking at the facts in the 

12 totality of th-is case, I begg.ed that kicl, X really 

13 did. I know that is - not my role as a lawyer today 

14 for a PCR but I really begged him _to save his own 

15 lite, I did, and I brought every offer to him every 

16 time, and I had witness~s; .brought.his mama back, 

17 "Por God's sake, beg him.• 

18 Q I'm going to show yo~ what has been marked as 

19 Respondent's 15, or what wilL be. 

20 A 

21 Q 

22 A 

23 Q 

Defendant's Bxhibit 18. 

Ready? . 

Yes, sir. 

I show you what has been marked as 

24 Defendant's Bxhibit 18, which is a letter from Mr. 

25 Bailey to you dated August, 2001? 

' 
: 
I 
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AfflDAVITOf ROBERT L MINTER 

STATE OF sourn CAROLINA 

COUNTY OF CHARL~TON 

) 
) 
) 

APPIDAVIT 

I. Robert Minter, boina fim duly sworn. swoac md affirm that the following is true to the 

best of my knowledp: 

1. I worked as an invcstigalm for the Charleston County Sbedfl"s Office. Upon my 

miremeot, I began working as a private investigator. I have worked in that capacity for 

29yeal3. 

2. Norb ()nnminw; and Marva Haniee-Thomu hired me to invettigat.e the capital murder 

case for which Marion Bowman W1111 charged and facing the death ponalty. 

3. I previously wotbd two other dea1h penalty cases with Norb CtvnmJnp, ad WQded a 

number ofCIISCI with him In family court. In my experience, Norb wu not agareasive in 

his rqnsontation of cliem. Norb did oot like to try cases and would push his clients to 

plead guilty or otherwise settle their cases, even when they bad strong cases that 

supported a finding of inn~ or an issue they could win oo in court. 

4. It is my ovaall experience workin& as an investigator for Norb that Norb was vecy hand:i 

oft" aod did not direct tbe wotk oftbe inwatipwr, even to such an extent that he would 

not be dissatisfied if the iovostigator did not get their job done. 

5. In Mr. Bowman's case, in particular, I know that Norb v«y strongly dh1iked the 

mitigatiou lpCCialist hired to work oo Marion Bowman's cue. Dale Davis. Norb 

cooaldmed her too pushy and headstrong. She asked him for subpoena.9 for records and 

usistance with otMr CUlcs whieh wwo :tlCClCSlllllY in order fur M&. Davis to succcsstully 



<:0mpletc ha' wk of develop.Ing mitiption for Mr. Bowman. These requests were 

ICISOoable and should have been met with action on the part ofNorb but he refused and 

resenled her for tJying to do her job. 

6. Mr. Bowman's other attomcy, Mam Hardee-Thomas, wu a lackluster attorney and I 

don't believe that die edoquau,1y repraented Mr. Bowman. 

7. I believe that if Mr. Bowman had di.ffereDt trial attorneys, then bis case may have resulted 

in • di.fmont outcome. 

Further affianl sayelh naught. 

Swom to~ subeal1>ed before 
me this.£__ day of Da:::rwr , 2024. 

~Cw~ ~ c FOR sotmt &ioLINA 
My Commission Expires: ¥ <,

1 
j.0).1 

<w,;t;l.~ 
ROBBRT L. MINTER 
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AmDAVITQFRQBlln' LHJNJJR 

STAT8 OP Spunt OAROLINA 

COUN1Y OF CHARLBSTON 

) 

) AFFIDAVIT 

J, �bed Midter, beina ftnt duly sworn, a-.r 1111d aff'mn that the followi.n& Is true tq the 

best of my bowl�e: 

1. I worbd u an investiptm for the Charleston County Sheriff's Office. Upon my

rcdmnctlt, I bepn worting u a private investigator. I i.ve worked in that capacity for

29years.

2. Norb Oanrnings and Mam Hardee-Thomas hired me to blveatigate the capital mwder

cue for which Marion Bowman WM dlaJaocl mt &cing the death pcn,ilty.

3. I previously worb(I two other death penalty cases with Norb Cummings, and wored a

number ofcasa With him in family court. In my experience, Norb was not aggrcaa.ivc in

his representation of c:lienta. Norb did not like to try c.ases and would puah his clioats to

plead guilty or otherwiao settle their caaos. CV@ y.-ben I.bey had strong cases chat

supported a finding of hmocetlCC or an isaue they could wil\ on in court.

4. It la my ovaall experience work;iDa u an investiptor for Norb that Norb was very buds

oftland did not� the worlt of tho illvostigator, � to auch an extent that be would

not be dissatisfied If the uwoatipwr did not get their job done.

5. In Mr. Bowman's case, in particular, I know ta. Norb "'fcrJ strongly disliked die

mitigation apeciallst hiffil to WOik on Marion Bowman's case, Dale Davis. Norb

coD.Bidered her too pu.,hy and headstrong. She asked him for 1ubpoenas for records and

auistanc:e with othu tub wbioh - occcasary io order for Ma. Davis IO successfully
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� her task of devel()pina miti&moo for Mr.� Tbe,,e �uests were 
ttasooablc ud should�� nu,t wil;h action on the part off-Jorb Wthc ns1\Jsed and 
� her for trying todo her;Jo,b, 

6. Mr. Bowman's other attorney, Marva Hardeo-Thomu. WIii a lackluster attorney G¥I r
don't bellovc that she� ,!>j.11.-0W Mr. BoWIWI.

7. I believe tmt lf Mr. Bowman h8(1 different trial attomcya, thm bls case may bavo resulted
Furth« afflaot saycth naught. 

Swom to � subscribcci before me thil � day of nu, &n: , 2024. 
�fuOLINA My Comrnis1ioo Bxpba: � "· ial-1

ROBERT L. MINTBR. 
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.&tau or .&otdlJ atarnltna 

OJIJt <ltimrif atnurt of fJJe JJftrst Jullt.ctal alirrutt 

DIANE&aiAl'llllOOODSDIIN 

IUD08 

212 DIIMINOWAY,IOX S 
SUMMllltVDJ..11,, SOUIHCAJU>LINA 2M&M707 

l'HCH!: (Ml)ll>-4311 
PAX: (&4))m.6m 

November 14, 2001 

Marion Bowman, Jr. 

100 Sears Street 
St. George, South Carolina 294n 

Dear Mr. Bowman: 

I am in receipt of your recent correspondenoe. Please be advised that this is 
considered ex parte communication. Judicial ethics do not allow a Judge to have any form 
of communication with a party in an action outside of the proper setting (which Is In the 
courtroom with all necessary parties present). 

I can not consider anything unless It Is on the record and the opposing party Is 
present. If a hearing needs to be scheduled, the attorneys that have been appointed can 
arrange that for you. I am hereby forwarding this correspondence to your attorneys. 
Please direct any further communications to the attomeys that have been appointed to 
represent you. 

DSG:tkh 

cc: Marva Hardee-Thomas, Esquire 
Norbert Cummings, Esquire. 

' ' 

Welter Bailey·(w/o enclosure) 

Diane Schafer Goodstein 
Chief Administrative Judge 
Rrst Judicial Circuit 
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6tate of 6outb €:arolina 
etfitt of tfJt 8obemor 

J11o1 Hoooes 
GoYIMOII 

May 25, 2001 

Mr. Marion Boman 
Dorchester County Detention Center 
100 Sear Sreet 
St. George, South Carolina 29477 

Dear Mr. Bomen: 

0,,icl! 0, EXIQIT!Yt 
Poucv ANO PtlooAAMS 

This is in receipt of your letter to Govemor Jim Hodges concerning your judicial 
problem. WhHe The Governor is sympathetic, this office does not and can not 
interfere with Judicial matters. However, if you wish to lodge a formal complaint 
against your attorney I suggest you contact the following: 

Commission on Lawyer Conduct 
Office of Dlscfplinary Counsel 
Post Offic� Box 11330 
Columbia, South Carolina 29211 

I am sorry we can not provide you with direct assistance In this matter but hope 
that t'1e in!o!'matk>n r.rovlded wm be u�efiJI to }'O'J. 

Sincerely, 
/� 

a. .•... 
,,J,;J. ,_,:., 

Andrew G. Dial 

Office of Ombudsman 

1205 Pendleton Street• Room 308 • Columbia, South Caroli'la 29201 

Telephone: (803) 734-0457 

-



South 
Carolina 
Bar 

June6,2001 

Mr. Marion Bowmen, Jr.
D.C.D.C.
100Seaa:sSl
St-George, SC 29477

Dear Mr. Bowmen: 

-020a-

950 'Dylor Street 
POBox608 
Columbia, SC 29202-0608 
803-79M6.S3 Phone 

803-799-4118 Fax 
www.acbai:org 

AoYANCDfC .roma;, 

PPOf'maotWJSM 

AND UNOUS'O\NDlNG 

OF THE LAW. 

I am in receipt of your letter. My job here is to mediate disputes between clients and 
their own attorneys. 

Please know that the Public Defenders are appointed to many clients and are very busy.· 
I wilL however notify your Public Defender, Ms. Hardee-Thomas, of your concerns. 

If I can be of further assistance to you, please do not hesitate to contact me. 

C. Rothstein
nsel,

Oient Assistance Program 

cc: Ms. Hardee-Thomas 
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STATE OF SOUTH CAROLINA, 

-021a-

AMENDED AFFIDAVIT OF JEFFREY Yl.JNGMAN 

Comes now JEFFREY YUNGMAN, sworn before the undersigned officer duly 

licensed to administer oaths and swears or affirms as follows: 

l. My name is Jeffrey Yungman. I live in Mount Pleasant, South Carolina and I am over

the age of eighteen. The infonnation contained in the affidavit is within my personal

knowledge and I am competent to testify to the matte1'S herein.�

2. In December 2018 I submitted an affidavit regarding the caliber of the work done by the

attorneys who represent Marion Bowman. -4J,.
3. I have recently reviewed my affidavit. I belie�� that in my affidavit I made it clear that

the efforts of the attorney's representing Marion Bowman were well below the standnl'ds

of attorneys in any of the other 29 death penalty cases I have been involved with.$:f_

4. It is also my belief that jf lhe attorneys for the defendant in this case had performed at a

same level of professionalism as other attorneys in similar cases, Marlon Bowman would

not be facing the death penalty.
� 

Further aftiant sayeth naught. 

"/·h 
Sworn to me this� day of 

November, 2024. 

�� 

Notary Publi� J� (!/LnJlt.
YUL

My commission expires: // /;.o las 
T J 

#.76573) 
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COUNTY OF ORANGEBURG 

STATE OF SOUTH CAROLINA 

-022a-

AFFIDAVIT OF JEFFREY YUNGMAN 

Cornes now JEFFREY YUNGMAN, before the undersigned officer duly licensed to 

administer oaths and swears or affirms as follows: 

1. My name is Jeffrey Yungrnan. I ltve in Mount Pleasant, South Carolina and I am over the

age of eighteen. The information contained in this affidavit is within my personal

knowledge and I am competent to testify to the matters herein.�

2. A funding order was signed for my services as a forensic social worker for Marion

Bowman's trial on March 13, 2002 and the case proceeded to trial on May 3, 2002. �

3. At the time I joined Mr. Bowman's defense team, Dale Davis, an experlenced mitlgat:n I

specialist, had been working on the team slnce July 2001. Ms. Davis and I communicated

regularly about the case - Interviews we conducted, records that were collected, and

Marion's family dynamics. Unfortunately, we were unable to speak with trial counsel

about our findings and seek direction for our investigation, despite numerous requests for

meetings. In fact, I only recall all of us meeting together one time prior to the start of the

trial, which was very unique in my experience with prior capital cases. In my prior

experience on capital cases, there were numerous strategic planning meetings before trial

to discuss what evidence was going to be presented and how. That never happened in

Marion's case.�

4. At one point. I � lo concerned about the lack of communication and trial preparation by

Marion's lawyers that I reached out to other attorneys I had worked With and It was

obvious that Mr. Cummings and Ms. Hardee-Thomas were not taking the necessary steps



-023a-

to adequately prepare for a death penalty trial. Most notably I had no idea what the 

lawyers' trial strategy was and there was zero preparation done for my testimony. From 

my experience in 30 death penalty cases, they neglected to do any of the routine tasks 

attorneys regularly performed throughout their representation of capital clients. There 

was simply no direction given and a serious lack of communication between the attorneys 

and the experts.� 

5. It was clear to me that they did not know what they should be asking us to do, but I

cannot say If they did not known what they should be doing or knew and just were not

doing it It appeared that the information Ms. Davis and I were able to gather was not

reviewed or followed up on In a timely fashion and was olten entirely overlooke4-

Further afflant sayeth naught 

I ! 

Sworn t� me thi�day of 

.Qt:" ?c: f'>:'½tle..,C • 2018.

Notary Public 

My commission expires: l t -A� , 7-0 J..3
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Quilli• B. Walters - Direct Bxaa 321 

goods against Marion Bowman, Jr.? 

A. 

Q. 

Yes, sir. 

All right, sir. Do you recall how you became 

aware of the .existence of that warrant? 

A. It came from the -- Orangeburg County and I had 

information that a warrant was out from them. In fact, 

I had a copy of the warrant. 

o. Ail right, sir. And I want to hand'you a 

certified copy of an arrest warrant and ask if this is 

a certified copy you had ot the warrant back in your 

office in February 2001? 

A. Yes, sir. 

MR. BAILEY: If I could have it marked for 

identification. 

MR. CUMMINGS: Mr. Bailey is showing that to 

• him for ID only. 

THE COURT: Yes. I think that was the 

request, just for ID as well. 

(Marked for identification was .State• s Exhib.it S, 

warrant.) 

Q. Okay, Chief. I want to call your attention to the. 

morning · of February 17th, 2001 and ask whether or not 

you went to an address on Church Street in Branchville 

along with a deputy from Orangeburg County and some 

Dorchester county deputies for the purpose of arresting 
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Quilli• B. walt•r• - Direct Bxam 322 

Marion Bowman, Jr. pursuant to that warrant? 

A. Yes, I did. But that address is not Church 

street. It used to be Church Street before 911 came . 

along. 

Q. All right . . 

A. The trailer faces Evans Street, sits on the corner 

of Evans Street and another street called Carry Street. 

Q. Was that the home of Marion Bowman, the home of 

his wife Dorothy May Bowman? 

A. It was the home of his wife. 

Q. All right. Now, is that home located in the town 

limits of. Branchville, within your jurisQiction? 

A. Yes, sir. 

Q. Do you recall what happened when you approached 

the residence. of Marion Bowman's wife? 

A. I knocked on the 'door and it took a while for his 

wife, Dorothy, to answer the door. And anyhow, when 

she fin~lly answered the door she invited me to come 

inside. Came inside and I told them· I was looking for 

Marion. She said she didn't know where he was at, it 

w~s all right to look around. 

There was an Orangeburg County deputy with me 

and there was also a couple officers from ·Dorchester 

county. 

Q. All right, sir. 
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3748 

Yolanda s. aovaan - croas-Bxaa 

1 you to answer my questions and there's an important 

2 reason to answer these questions in here. 

3 Ms. Bowman, you stopped there. There's how 

4 many other people at Fralix's house? 

5 A. 

6 seen 

7 

8 

9 

10 

11 

Q. 

A. 

they 

Q. 

beer 

12 A. 

13 Q. 

I don't remember how many people was there. I 

some people, though. 

Yes, ma'am. Did you see anybody drinking there? 

No. I wasn't paying that close attention what 

was doing. 

You didn't see anybody walk out to the cars with 

cans or anything.? 

No. 

You didn't see anybody out. there that you 

14 remember today? I mean, this is very important 

15 today. 

16 A. 

17 Q. 

18 A. 

19 Q. 

20 A. 

Did I see anybody that I remember? 

Yes. 

I saw Charlie and Kandee. 

Okay. 

And I seen other people, but I don't remembe·r 

21 who they was. 

22 Q. Your. brother and Kandee were friends;. were they 

23 not'? 

24 A. Kandee was everybody's friend. 

25 Q. Yeah . And then that day, the first statement 
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1 Q. 

2 A. 

3 Q. 

J•••• T. Gadson• Cross-Baa■ 

Okay. Did not see Miss Martin? 

No. 

4033 

Then it's your testimony, and I want to ask you 

4 this, how did it come to be that Hiss Martin was in 

5 your presence? 

6 A. 

7 Q. 

8 A. 

9 Q. 

10 A. 

11 Q. 

12 A. 

13 Q. 

14 A. 

15 Q. 

16 A. 

17 Q. 

How was she in my presence? 

Yeah. 

When I seen her at 7:30. 

Where did you see this lady? 

Driving the car. 

Where was she'? 

In the projects. 

In the projects? 

Yes. 

Hlss Martin was friends with allot' you, right? 

Yes. 

Okay. When you see Miss Martin everybody got in 

18 the car, everybody went to the EZ Shop was it, 

19 Horizon gas station? 

20 A. Marion Bowman was already in the car when he 

21 came in the project. 

22 Q. Okay. Went up there, went to the station, got 

23 some gasoline? 

24 A. Yes. 

25 Q. Drove off without paying for the gasoline? 
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4079 

Hiram Johnson - Croaa-Bxaa 

1 told this man that he stole the car; isn't that true? 

2 A. April the 5th. 

3 Q. April the 5th of 2001; isn't that true, 

4 Mr. Johnson? I can't give you the answer. You've 

5 got to look at me and look at those nice folks over 

6 there. 

7 A. 

8 Q. 

9 A. 

10 Q. 

I don't have to look at them. 

Okay. It wasn't until then, was it? 

Yes, sir. 

I'm just going to ask you politely now. Kandee, 

11 Miss Martin and Mr. Bowman were friends, weren't 

12 they'? 

13 A. 

14 Q. 

15 A. 

16 Q. 

17 A. 

18 Q. 

Yes, sir. 

They all went to school together? 

Yes, sir. 

Friends with you? 

Yes, sir. 

And you'd see Marion around Miss Martin a lot, 

19 wouldn't you7 

20 A. 

21 Q. 

. . 
Yes, sir. 

And you'd see Miss Martin around,. seeing the 

' 22 other fellows at the apartments and other places, 

23 too, wouldn't you? 

24 A. Yes, sir. 

25 Q. So it was not uncommon for Marion to be around 
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3953 

JaDice B. Roa• - cro••-lxam 

l or objects that might contain lead or other 

2 composites were found inside this young lady? 

No bullets, right. 3 A. 

4 Q. Okay. And did you find, Doctor, with any care 

5 or concern an issue about a leg injury to Miss 

6 Martin? I mean, I know this lady was burned, but I 

7 mean any particula~ broken bone, leg there, or bent 

8 leg, or anything like that, Doctor? 

9 A. I don't -- we did not find one at the time. I 

10 believe afterwards w~ found that there had been some 

11 leg injury, but there was -- there wasn't enough 

12 there to help identify the body on the x-ra·y that we 

13 took. 

14 Q. Okay. And the reason I asked that is because 

15 that was before the issue there, not as a result of 

16 how the body was presented to you, that's exactly how 

17 you found it, correct, ma'am? 

18 A. 

19 Q. 

That's correct. 

All right. And, Doctor, Mr. Bailey asked you a 

20 que·stion about the swabs that you did. And you 

21 checked for seminal had fluid; is t ·hat correct, 

22 ma 1 am? 

23 A. 

24 Q. 

Yes. 

And again, Doctor, with the highest respect to 

25 you, you can't say as a professional ~nd as a 
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l qualified doctor o, when the seminal fluid could have 

2 been placed in there; is that correct? 

3 A. That's correct. 

4 Q. And there's no way to determine when seminal 

5 fluid had been placed inside a body cavity? 

6 A .• Within days, I mean. 

1 Q. Right. So it's within some time. From your 

8 findings, Doctor, did it appear that it had been over 

9 several day~? 

10 A. I didn't find any sperm, that doesn't that 

11 means that there weren't -- ·there may have been 

12 somebody who had a vasectomy, for instance. 

13 o. 
14 A. 

Yes, ma'am. I'm not asking whether it was - -

So there was nothing there to tell me, document 

15 the time of the seminal fluid. 

16 Q. 

17 A. 

18 Q. 

Could have been placed there, yes, ma'am. 

Yes, sir. 

And then, Doctor, one of the most .important 

19 things I care to ask you about is when you --

20 obviously when you did the work that you did and 

21 thorou9hly did your examination of ·this young lady, 

22 Doctor, you did not find any carbon dioxide or co2 in 

23 her lungs when you examined her; is that correct? 

24 A. 

25 . Q. 

That's correct. 

so in other words for us layman in particular, 
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4470 

cioaing Argument by Mr. Bailey 

over here, right here to about that front row 

over there to him, spun around and said, "Black, 

please don't shoot me, I've got a child to take 

care of.w 

What happened then? It's dark, a 

distance away, he says that gun fires two more 

times : He can't see where she's hit, it's dark. 

But after that Marion Bowman says, "I shot that 

bitch in the head. Did you hear her head hit 

the ground?" 

This is State's 67 in evidence. Blood 

in the road in the same general location we're 

talking about. That blood is swabbed by the 

SLED man, Mr. Porter, carried to the SLED lab. 

A~d you heard the DNA man say that that blood 
, 

matched Kandee Martin's profile from blood from 

the autopsy. So that ·backs up what Taiwan 

Gadson said, again, about her hitting the road 

there. 

Now, you recall Dr. Rosa's testimony. 

Dr. Ross is the pathologist, she- did the autopsy 

on Kandee Martin's body. She said there are two 

fatal shots. One shot to the back of the head, 

one shot in the back, said both of those are 

potentially fatal shots. 
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5021 

Jury Charge 

o f fense occurred. However, if you find the 

existence of a statutory aggravating 

circumstance, please list that circumstance on 

the form entitled "Aggravating Circumstance~ · and 

all 12 will .sign. That - is this form. In that 

event, the jury simply lists the statutory . 
aggravating circumstances that it found and 

there's a ' place there for each and every on~ of 

you to sign. 

Now, Madam Foreperson and ladies and 

gentlemen, • as you will recall the four statutory 

aggravating circ~mstances subm~tted to you tor 

your consideration in this case are: Murder 

·while in the commission of criminal sexual 

conduct, murder while in the commission of 

kidnapping, murder while in the coa.unission of 

robbery with a deadly ~eapon which we . call armed 

robbery, and murder while in the commission of 

l a r ceny with the use of a ·~eadly weapon. 

First of all, criminal sexual conduct 

is defined as the detendant engaging in a sexual 

battery with the victim. Sexual batter_y is 

nonconse~sual sexual intercourse, cunnil ingus, 

fellatio, anal interco~rse, or any intrusion, 

~owever slight, of any part of ·a person's body 
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State ve. ~ownan - Volume XXIV 

THE CLERK: Thank you. 

THE COURT: All right. I have reviewed the 

verdict of the jury and find that the verdict 

upon review of it is in due form and would note 

for the record that the jury has used two forms, 

that the jury has used the "Aggravating 

Circumstancesw form and has filled in the 

aggravating circumstances on the "Aggravating . ' 

Circumstances" form. It is the same as the 

other form which I will publish and I tiill do 

that now. 
I 

State of South Carolina, County of 

Dorchester, in the Court of General Sessions, 

indictment 0l-GS-18-348, we,· the jury, in the· 

above-entitled case, having found beyond a 
' ' 

reasonable doubt the existence of the following 

statutory aggravating circumstances, to-wit: 

Murder was committed while in th~ eonuaission of 

• kidnapping, murder was committed while in the 

commission .of larceny with the use of a deadly 

weapon, now recommend to the Court that the 

defendant, Marion Bowman, Jr. be sentenced to 

death. Signed by the foreperson, Ms., I believe 

it's Lianne Luisi, and the _other signatures 

likewise here attached. 



APPENDIXO 
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Closing Arvument by Mr. Bailey 

We went through a grueling process 

that lasted a week. Y'all were picked out of 
•' 

350 people that weie originally drawn by both 

sides as being 12 intelligent, decisive people 

that could decide this case based on the facts 

in an intelligent, fair, non-biased manner and 

we put .the State of South Carolina -- on behalf 

of the State of South Carolina we put this case 

in your hands and all I can ask is that y'all 

come back and bring back a verdict that speaks 

the truth. Thank you. 

THE COURT: ·Thank you, Mr. Bailey. 

, HR. BAILEY: Yes, ma'am. 

THE COURT: Mr. Cummings. 

MR. CUMMINGS: . Your Honor, Mr. Bailey. 

Ladies and gentlemen, I come before 

you this afternoon as I told you in my opening 

argument wJ.th a heavy heart. And I make this 

with no statements other than complete candor. 

There's been a loss o~ life and there's no 

question of that. There's been a loss of a 

you~g life, Miss Kandee Martin. And it's easy 

for each of you good ladies and gentlemen to 

want to seek out and say there is a price to pay 

for taking somebody's life, it's easy. 
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Cloain9 A~guaent by M~ . Cumming~ 

And I told you that in opening 

argument revenge, motive, all the reasons in the 

world for you folks sitting as jurors and 

listening. to this to lash oy t by saying 

somebody's got to pay for this horrible 

incident. And somebody has to. pay. 

And then I have the burden. But I 

have the privilege also of ~tanding before yo~ 

today because this is how the system works, and 

it is a privilege. Anybody who wants to take 

this job, anybody who wants to come before good 

citizens like you and ask you to, please, keep 

an open· mind ,fter ~- and, ladies and gentlemen, 

proverbially you've been slapped in the face, 

you' v·e been taken away from your family, your 

friends, · your lo.ved ones and you've been asked 

to do something which is rare and that is ·to sit 

in judgment of a fellow h~man being. 

And _you've heard what appears to be a 

loss of a . life of another person at least so far 

based all .on him, Mr. ~arion Bowman, Jr. You 

know why that says, that? Because if they have 

not proven that, _ ~h~ State has not proven that 

beyond a ~easonable doubt, then we're not here. 

And you .know why? Becaus·e they• ve go.t to say 
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Cloaing Argument by Mr. Cummings 

Marion Bowman did that now because everybody 

else has cut a deal. The person who went to 

trial in this case is Mr. Marion Bowman, Jr. 

His fate is in your hands after Her Honor gives 

you the law and the charge. 

It's easy to prejudge, isn't it? It 

is easy. You've got one more issue here that 

you have to make a promise to yourself through 

your integrity and your fellow jurors, you have 

promised to give this citizen a fair trial, you 

have promised from your oath. 

And you have also promised that you'll 

take the law from Her Honor. ~d like I said, 

remember, she's the boss. Sometimes you see Mr. 

Bailey and I jump up, back and forth with each 

other. And, again, . if I've done anything to 

off end you in my · speec_h or manner ism or how I've 

tried this case, please don't hold that against 

Mr. Bowman. I'm what he got. I've been Court 

appointed to represent this gentleman and I'm 

doing everything I can ~n my power to present 

Mr. Bowman to you for a fair trial. 

We don't have th~ luxury -- and you 

don't see me running over to the teleprompter, 

I'm looking at this and everybody wants you to 
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understand this, that only bad things have been 

presented to you based on Mr. Bowman, only 

certain parts in this closing argumept by Mr. 

Bailey. And I don't mean that directly at him. 

The State, okay? He gave the closing argument 

like I'm trying to give a closing argument for 

Mr. Bowman. They've only showed you what they 

believe should be shown. And that's why I 

always wondered why sometimes when Her Honor 

tells the ladies and gentlemen of the profession 

to stand up and give an opening or a closing 

argument and then everybody at · the end says, 

but, please, whatever the lawyers say is not 

evidence. You wonder why we do it. 

And why we do it, folks, is so you'll 

understand that the system is balanced. So you 

understand that it is the State's job to try to 

show you every bad thing they can, so all of a 

sudden it goes like this. Because if it doesn't 

do that, then they haven't proved beyond a 

reasonable doubt. 

And believe ·me, folks, it is easy to 

close an eye. It is easy to take everything in 

one short perspective, hear horrible· words said 

about a human being, it is so easy to close your 
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mind. And then I, or any lawyer, have to come 

back before you and ask you to, please, opep 

your mind up. Because, ladies and gentlemen, 

Mr. Bowman is charged with two crimes here, and 

only two. He's charged with two. He has pled 

not guilty to those charges. And you're ' right, 

we have spent a solid week asking ·you good 

citizens, and you•ve made your oath to your God 

saying you would be fair and impartial and give 

any citizen a fair triil. 

And, you know, you look, you look at 

each other, you look out here, you paid close 

; attention to this evidence, you've paid close 

·attention to a lot of things in here. And one 

of the issues is let's go back and look at the 

beginning of this. There was a clean slate. 

You didn't know anything a~out the facts other 

than· all of a sudden when you showed up here in 

court that day there's a lot of you folks up 

there, a lot of people, a lot of policemen 

around here, a lot of.people who look like 

they're sad, a lot of people that look like they 

don•~ want to be up here. A.lot of people, but 

only 12 of you good citizens, and of course four 

alternates that were here, only you sit in 
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Closin9 Aroument by Mr. Cummings 

judgment of this fellow human being. 

And here's what they've asked you to 

do, they've asked you to listen to evidence. 

And some of it has been back and recreated 

evidence. And you've go~ to take thatJ into 

consideration, whether you like it or not you 

ha.ve to do it. 

And I'll start with the very first 

one, okay? Mr. Waters. If _you're going to put 

any weight on Mr. Waters' testimony, please do 

it twofold. The first one is when something is 

fresher in your mind, would you submit to each 

other that if you learned something today it 

would probably be in your mind a lot more today 

than it would be four or five months later? 

How about when a police officer goes 

back to . a citizen and asks them to change their 

statements or testimony .and only then do you 

come back and say, yeah, I think he might have 

said.... And, o·f course, you saw th·e flash card 

on the screen. Do you know why we ask you to 

weigh the evidence'? Because you judged the 

credibility of Mr . Waters when he first took 

that stand. 

What happened when I cross-examined 
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closing Ar9,aa1ent by Mr, Cuaa i nvs• 

him? Did he have a reason to want to go back 

and change his testimony? Sure. Do you know 

why? A friend was lost. Does not an9er dwell 

within, inside anybody if you've lost somebody, 

or if you really, rea~ly feel the police need . 

something from you are you trying to help them? 

That's your speculation. That is your province. 

I'm asking you to submit that. 

What was said the first go around? 

And that's ~mportant. If you'll please ask each 

other back in that room what was important. Why 

did the State go back months lat~r and ask him 

to reconsider what he told them when it was 

first fresh in his mind? That's why, ladies and 

gentlemen, you put your minds together, not bits 

· and pieces that are recreated at the end to try 

to convince you to vote one way . or the other. 

Now, I had some nice compliments paid 

to me a few moments ago by the State's 

representative by anticipating what we may ~o. 

That's speculation, but obviously to think ahead 

of time about what I might propose in a case is 

exactly what I'm going to do. Anybody's who's 

been around a long time, they've got a little 

gray hair, anybody that's been around a long 



9:18-cv-00287-TLW Date Filed 03/05/18 Entry Number 11-10 
-042a-

Page 481 of 493 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2·3 

24 

25 

4488 

Cl·oaing Ar9,11aent by Mr. Cumaing• 

time is going to submit to you issues -of 

contention, issues of reasonable doubt for a 

reason. 

And that's your weight, ladies and 

gentlemen. Because after Mr. Waters, when you 

look at the fam.i.ly, Mr. Bowman's family, 

Yolanda, that lady appeared to be angry at me, 

she didn't want to answer my questions. She cut 

a deal with the State. And I know this is 

horrible, I'm going ·to . sit here and my client's 

going to be angry with me and I got to sit down 

with him in the next few moments. His sister 

was angry about bein9 up here. They're angry. 

How can you expect somebody to answer back in a 

truthful way? 

Again, you weigh that credibility. 

Because if they don't cut a deal with the State 

they lose their deal. Please remember that. 

There's a reason why somebody wants to cut that 

deal. And the truth of these people, folks, I'm 

not going to insult you_r intelligence, you weigh 

the truth for what you saw up there~ did they 

have a reason. 

And when you listen to Her Honor's 

charges, ladies and gentlemen, I promise you she 
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doesn't waste two or three pages per issue here 

for a reason. And you listen to that, see if 

it's made any sense from us on behalf of 

Mr. Bowman, or any sense from this witness chair 

as to the importance of weighing why somebody 

has something to say. 

Again, it's easy to close your mind. 

You've heard probably enough to make you 

disgusted about what happened on a night in 

February back in 2001, but you promised. You 

not only promised Mr. Bowman, you promised the 

citizens of this county and this state that you 

would do your job. And you know something, I'll 

know you'll do it. 

The other issue I ' m goin•g to say now 

as we go through people is Kendra. Appears to 

be a very simple, very polite lady, didn't want 

to testify, had her head hung down the whole 

time. Again, if she didn't keep up with her 

deal, prosecuted. Look when these deals were 

cut, please, that's a very important factor. 

And, again, it• s easy to sit back a·nd 

say, okay, so they cut a deal, so what? I 

haven't got to the good stuff yet and I hope I'm 

not losing you yet and I'll tell you why, 
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because the most important witness in this case 

and probably the nicest guy in this case at 

least as far as laypeople goes is Mr. Judy, what 

a nice man. And it looks like he was scared to 

death of me or anybody about asking him a 

question. And I know I'm kind of big and I told 

you like a bull in a china shop. 

Mr. Judy was only up for what, to say 

about five minutes to 8:00 when his wife, his 

bride is telling him to get home, they've got 

family in town, they want to get home. His 

bride is asking him to go home, get there, don't 

stop. 

Mr. Judy said he ~tops and looks at a 

dark colored car there. Now, is that important? 

Yes, because everybody else is trying to say 

something dif~erent than what Mr. Judy said. 

Now, did he see anybody around at all? No. 

You've got to take that at .Mr. Judy's testimony 

if that's what you find, good ladies and 

gentlemen. Mr. Judy leaves, then the world 

explodes for everybody, Mr. Bowman, and every . 

other person that's ever been connected with 

Mr. Bowman, friends, family, yo~ name it, Miss 

Martin, everything has exploded atter that. 
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We know that Mr. Judy was on that road 

at night and we know what he saw. And we know 

that from that man coming back the next day, he 

_said, oh, my goodness, all these police cars are 

down there, fire department, ambulances, let me 

go back there and find out what happened, 

because he heard in the community what happened. 

Are you ready? He heard and went back. 

Is that significant to you folks? It 

sure is. Because if I submit to you, ladies and 

gentlemen, that one person hears this and by the 

end of the line it gets down to here you're 

going to hear something different, or if you 
' hear something that's exactly how you're going 

to report it back. Did you hear the accident 

happen outside the building sitting here, or did 

you watch the accident nappen? That was just an 

old basic thing a long, long time ago. Did you 

hear the tires screech? Did you hear the met~l 

clang, or did you tell the officer you saw the 

accident? It's easy to do that. 

You might· have heard something, then 

turned around and glanced and saw the cars 

bouncing off of each other. Did you see the 

accident, though? Did you see what happened 
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that night? No. They got to come in he're and 

prove to you beyond a reasonable doubt what 

happened. Is there any doubt the crime scene 

was messed up? 

Now, it's easy to say -- again, 

shutting that thing ·off, it 1 s easy to say you 

don•t care about it, a young girl has died and 

somebody must pay. My question to you is, is 

the right somebody paying? That's where I have 

the toughest job along with Ms. Thomas on behalf 

to Mr. Bowman to submit to you to keep an open 

mind. 

·You 12 good folks are going to go back 

there in a little bit, you're going to put your 

minds together and you're going to judge based 

on the law and the evidence as Her Honor gave 

you, the facts and c_ircumstances that cause you 

to vote guilty or not guilty as to Mr. Bowman as 

to two charges. 

But I want to submit a couple things 

to you that are going to make you think as we 

speak now. Is it so important for the State to 

have Mr. Gadson to say that Mr. Bowman fired 

three times? And why is that? Because 

Mr. Gadson told you. And, again, you weigh what 
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Closing Ar9uaeftc by Mr. cuamin9s 

you heard. If I am different from what Mr. 

Bailey stated or he's different from what I 

state, that's why you 900d ladies and gentlemen 

remember what was said on the stand. I submit 

to you he said he heard three shots, saw three 

flashes I think were his exact words based on my 

notes. 

Dr. Ross testified to you, and folks 

this is vital. As I go over here to grab this 

thing, I'm going to stand it •up in just a 

moment, Dr. Ross is a medical doctor, nobody, 

nobody asked her anything other than what she 

heard from her own mind about what she found 

that day when she did her examination. And her 

testimony is, ladies and gentlemen, a shot to 

the back of the head on Miss Martin and a shot 

to the back of Miss Martin. What did Mr. Gadson 

say to you good folks? 

And, again, . you may not put any weight 

on this, you may ignore what I say, you may 

ignore anything about what we ·present to you, 

but you can't ignore the fact of what was said. 

And it was said by Mr. Gadson. He was facing 

Black, he was facing Mr. Bowman and he shot her 

front on . . And ,I asked him that deliberately 
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Closing Axgument by M.t:, CUJU11in9a 

because he saw three shots. He says he saw 

Mr. Bowman shoot her in . the front . . He didn't 

see that. This P?Ot •girl was shot in the back, 

she was shot in the back of the head. 

A~d he just happ~ned to be up· at the 

stop sign looking at the stars? That was my 

cross- examination questio;i, look.ing at the 

stars, not doing nothing. That's kind of 

important· be~ause if he admitted doing it he 

would be -in trouble~ he would be facing trial. 

Folks, he has pled to a maximum 

sentence of two charges of 20 years. D~ you 

think he has a motive of bias o r reason to want 

to testify'· at the last moment'? What date did 
. . 

that ,gentleman cut t-hat deal? That deal was cut 

so that this man would face the ultimate charge, 

you can't . dispute that . It's not nice, you 

don't want to hear it, but it's the truth. It 

. is the truth of what he did s i gning ~hat plea 

agreement on the 13th. 

It's easy to shut me off and I'm going 

to ask you on behalf of Mr. Bowman to, please, 

not do that .yet. There's no rush to judgment 

and I ,' m going to ask you to pleas·e keep that 

open mind a little bit longer, please. 
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Closing Argument by Mr. Cuamin9s 

Gadson accordingly testifies that Miss 

Martin is so frightened that she jumps in the 

woods. That's Mr. Judy. They're white people. 

I hate to say this, and, again, please, don't 

hold this against Mr. Bowman, if anybody was 

frightened, why did they jump in the bushes? 

Why not flag the car down, jump the car? Does 

that make any sense to you? What is the reason 

why anybody would jump in the bushes if they're 

afraid? 

Especially Miss Martin is a young, 

white lady and she's out there with two young, 

black males. That's what you want Mr. Gadson -

if that's what you believe his testimony is, you 

weigh that credibility issue. Does that make 

common sense? If it does, ladies and gentlemen, 

I defer to your judgment and your wisdom. 

You're on this earth like we are, you use your 

good common sense, don't leave it behind that 

back door. Look at that issue. Was there three 

shots fired? 

Mr. Newsome's sitting at his house and 

he thinks it's night hunting. He drives down 

the road, got another vehicle coming down the 

road.• If Mr. Gadson was so afraid or so worried 
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closin9 Ar9u~ent by Mr. Cumming• 

about this mean guy blowing his brains out, 

okay, if you want to read that little prompter 
' 

that was up on the screen, then he was out. there 

flagging down Mr. Newhouse running down the 

roadway coming out there saying, oh, please, get 

me away from this guy, get me away from this 

guy. And, oh, by the way, let me show you this. 

Call the police. Does that make common sense? 

If it does, ladies and gentlemen, I defer to 

you. 

We know if you -want to count and . you 

want to look at this crime scene as evidence and 

you want to say it was not messed up and you 

want to say that all the lawyer was doing was 

trying to put up smoke and mirrors, there's six 

casings out there, six. At least six. Because 

who knows what really happened that day, who 

knows. Is that a reasonable doubt? How do you 

go from three shots to six casings? If you put 

that much credibility and weight on Mr. Gadson•s 

testimony, then tell me and tell yourselves in 

that room where the other three came from. 

Because remember nor •you're going to 

be asked in -a few moments, again, to remember 

that Mr. Collins says he can say there's a 
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Closing Ar9u••~t by Mr. eunmin9s 

breech scratch or marks on this firearm that can 

match five out of six shells out of this .weapon. 

Wow. Do you think Mr. Gadson would have 

remembered five shots especially? Saying it's 

six to show more, to show, my goodness, all 

these shots fired at Miss Martin. 

Miss Martin is gone, folks, she is 

deceased, I am truly sorry for that. I don't 

stand before you looking like I don't care, 

because I do. I try to be as humb~e, polite, 

not only to you folks, but every witness in here 

other than the witnesses that wouldn't eve~ 

answer my questions. And that's not a fair 

trial. Her Honor even had to tell people to 

answer my questions. But you look at 

Mr. Gadson's statement, that doesn't add up. It 

adds up to a great deal. And I know it's not 

something you want to talk about, it isn't. 

May 13th when we start calling you folks up here 

a deal's cut, it's cut in a back room. 

I don't know what to tell you about 

Hiram Johnson other than I'm going to cover it 

right real quick. Mr. Johnson, Hiram Johnson, 

shot in the back of the head by police. I asked 

him about questions, asked him about jury 
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Closin9 Ar9uaent by Mr. Cu~•ings 

preparation, any lawyer talks to people ahead of 

time, there's no shame in that. Why we ask the 

question is to point out to you people and say, 

oh, my goodness, they're going to ask me 

questions about that. Yeah, Hiram Johnson. The 

only thing he knows is what? He knows enough to 

go back and tell the wife of Mr. Bowman there's 

a gun in the . couch. 

The police search that couch twice. 

And, ladies and gentlemen, if you want to 

believe that when they have control of a 

situation, they got eontrol of a human being, 

Mr. Bowman's arrested on the ·11th. Mr. Coker 

stated that he got on his knees and looked under 

that couch. They don't do anything other than 

tear things apart. 

Now, use your common sense on that. 

And there's no question about that. If you want 

: to believe that they. overlooked that gun in the 

couch, then so be it, that is your province. 

You notice why that rail is there? Nobody can 

invade your province. The sanctity . of the jury 

box is exactly that. And Her Honor protects 

that and you've seen that. Not one of us is 

going to be allowed to be near you. If we see 
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ciosin9 Ar9uaent by Mr. Cummin9s 

you in the hallway we've got to back up politely 

and go, right? Because that's how important it 

is that you folks have your privacy and 

protection. 

I'm asking · you look at this, look at 

what was said by Mr. Johnson. He went and told 

Ms. Bowman there's a gun in the couch. The back 

door of that trailer couldn't be secured. And 

everybody wants to make a big deal about when 

she found the red spatter there. Hold it, 

you're missing the picture. 

First .picture is when Mr. Johnson 

being the 900d cooperative cftizen · that he is, 

tells the police. Does he tell the police that 

he told Ms. Bowman where the gun was? No. It 

looks like some~ody's planted something there in 

the co.uch. The problem is it didn't grow fast 

enough and for whatever reason Ms. Dorothy 

Bowman, the wife, is told about this gun and she 

finds it. 

But then it gets a little bit more 

hairy or a little bit more cloudy here. Because 

when somebody finds something they're scared, 

obviously, and t ·hey call upon people for help 

instead of doing what they should have been 
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law enforcement at the time because obviously 

he's .in jai~ and no wa.y 

· get to that couch. 

and he had no way to 

They took the pants off there, and 

that•s another thing. You didn't hear any 

objections about the trousers comi ng off the 

couch by us because we knew that the trousers 

have ke~osene on them, some sort of odor of 

kerosene on the pants and they heat their home 

with kerosene. 

Yolanda made a big deal, don't know 

nothing, never· went o~er there . She didn't want 

nothing more to do with that gun, . nothing more 

to do with that house, nothing more to do with 

anybody. ~endr~ went over a couple times, 

didn't know, didn't want to know. · Dorothy knew 

it heated her home, she's got three babies, an 

infant from Mr. Bowman and he has two other 

stepchildren. It's a big deal with Mr. Layton 

when I asked him what he found. He found 

nothing of gasoline on my client's clothing, 

nothing. 

And if you want to believe that .what 

Mr. Felder said that my client gets back in the 
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Closin9 Ar9u•ent by Mr. cuamings 

car, drives the car into the little tractor 

road, lights it down with gasoline, throws a 

match on it, if that's what you believe, ladies 

and gentlemen, from Mr. Felder, I submit to you 

why wasn't gasoline found on the same pants that 

everybody's made a big point about identifying 

here? 

They made sure . it was gasoline, 

remember? And this is the horrible thing now, 

and I beseech you not to punish me when I say 

this, that little girl had gasoli~e poured on 

her. And I deliberately asked a question in 

here of Mr. Helms not as a trick, not as 

anything else, but to get you to show that the 

car was pulled down and pulled out · tail end 

first. Water, everything else would have been 

going that way. 

so there was no explosion of the gas 

tank .like the chief of the fire department 

thought. Agent Helms got underneath that thing, 

checks this out, the gas tank's intact. So 

gasoline didn't come up, okay, law of physics, 

just didn't blow up, something was poured on it. 

The person who had gasoline on them 

was who? You cannot -- you cannot by law in 
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clos i ng A%9u ■ ent by Mr. eumaings 

this room after listening to Mr. Layton find 

there was gasoline on my client.. There was 

nothing on his coat, only a trace of kerosene on 

his pant~ . And they made a big deal out of that 

and they called Mr. Layton in to try to tell you 

that. 

Where this gasoline was, ladies and 

gentlemen, was on the person of Miss Martin 

after, and or . Ross stated this, after she was 

deceased . No carbo~ation in her lungs, no smoke 

in her lungs. And I ask you, please, do not be 

bitter at me o~ angry at me for saying that. I 

.had to say that to you because that's what the 

evidence shows. And I asked Dr. Ross that 

question for a reason. 

What you do know, ladies and 

gentlemen, is this: Everybody who has a reason 

to say something in here said what they had to 

say and it was only after we tried to pull 

things out to establish some issues here that 

you heard anything contrary. Did you hear, see 

anything flash up on the scree~ that said 

anything other than words to convict Mr. Bowman? 

That's not anybody's job. Everybody's job in 

here is to do justice and everybody wants a 
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Closing A~9uMent by M~. Cummings 

verdict that speaks the truth. Then why wasn't · 

some of the truth shown to you also? 

I have a job to do, that's right, and 

nobody has to do o.ur job for us, but, ladies and 

gentlemen, Marion has pled not guilty and Her 

Honor will tell you the burden stays with the 

State until they prove th~t guilt beyond a 

reasonable doubt. Her Honor will give you the 

definition of reasonable doubt. You each have a 

right along with your right to share 

collectively with your fellow jurors. And at 

the end of that you and your fellow jurors reach 

a decision. 

Her Honor will tell you, and she'll 

tell you about the credibility, she'll tell you 

about when people cut deals what happens. 

They'll tell you, ladies and gentlemen, about 

what happens. If everybody in this jury panel 

believes that the only motive in here was so 

that Marion, Marion would kill this little girl, 

what happens in here? He was charged with 

murder and arson. He has not been charged with 

stealing a car, but what was said? Where did 

.that come from? 

Okay. The only problem is at the club 
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everybody else testified, Valorna Smith, Carolyn 

Brown, and believe me, and this is important 

here, ladies and gentlemen, and I know I'm 

getting long winded, ·and I apologize, Carolyn 

Brown got called back to the stand by the State 

because the fi~st time they asked her questions 

about what kind of car or anything else she 

didn't say what they thought she would say, she 

stu~k to her guns. The second time up we went 

over the same old, what we ca~l, plowed ground. 

And Her Honor sustained my objection a few times 

and said where's the new questions. 

If anybody looks at Ms. Carolyn Brown, 

you look at what? She knows in her mind what 

time the fellows were there and she knows what 

was going on at that club because she· saw them 

in Yolanda's car, not Miss Martin's car. My _ 

client has not been charged with stealing a car. 

That's like the 15-yard penalty in football, 

kind of like piling on. It's like piling it on 

hoping that somethi~g sticks. It's not here for 

you to consider, ~ut it's easy if you don't 

follow Her Honor's laws to go back there and 

say, stole the car. No, he didn't. ~e's not 

charged with it. Not charged with it. 
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Closing Ar9uaent by Mc. Cummings 

Ladies ·and gentlemen, big deal about 

the watch in the pocket. There's been no charge 

of Mr. Bowman about the watch in the pocket. 

I'll tell you that it's a big deal, how it came 

about was let's look at the DNA. It showed 

sometime that Miss Martin, who was friends with 

Mr. Bowman, Miss Martin who was friends with 

Mr. Gadson, Miss Martin who was friends with a 

lot of these folks in this community in 

Branchville, sometime Mr. Bowman and her had 

relations. Sometime. Do you think that was put 

there to try to poison you to get you angry? Do 

you think that was presented to want to get you 

to lash out? Do you think there was a reason? 

How can you tie that into this case? How? 

There's a reason. If you look in your 

heart, you look in your common sense you'll find 

a reason. And I'll say this also to you. Why, 

why would Marion want to kill her? He's told 

you by pleading not guilty he didn't do it. 

You've got to prove the physical evidence that 

Marion did it . 

Ladies and gentlemen, if this is the 

only issue that preys to you, did Mr. Gadson fit 

why he had to say she was shot in the front? 
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Because maybe when he's up there his script that 

he was supposed to follow did ring like it was 

supposed to ring, beca~se maybe he realized when 

he had his head down the whole time, wouldn't 

look you• folks in the eye, wouldn't answer 

questions back on cross, and maybe he knows he 

had to cut his deal and go on. It's easy, 

ladies and gentlemen, to cut deals. It's easy 

to say the last guy holding the bag is going to 

take the fall. 

Now, wha·t I just said to you is 

probably going to offend you because it's not 

the fact of cutting a deal here that you want to 

hear. You want to know who took Miss Martin's 

life and that is your answer, but it's not your 

answer because the State has the burden of 

proving who. 

I asked if certain other tests were 

done in this room. And, you know, it's easy for 

you to say, come on, what's he bothering us 

about that for, why has he asked that question, 

I've heard enough. No, you haven't ~et, please. 

Because it•s e~sy to shut it off. The last man. 

holding the bag here is that kid right there. 

And the only one holding the bag- is him, so they 
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· closing Arfvaent by Mr. cuaaings 

want you to say that he killed Miss Bowma·n 

b~cause nobody else can be charged with it. 

Nobody else is at stake tor you to determine 

because he pled not guilty and asked for a jury 

panel. 

And, ladies and gentlemen, where are 

the statements that say anything positive about 

where Mr. Bowman was? Hhere are all these 

people? All you saw were flash - cards about how 

bad, what he could have said, what he would have 

said. Look at the time that passed from these 

alleged statements that were made and put up the 

curse words for you to inflame you, to get you 

angry, angry enough to vote this man guilty. 

You know what it is? That's exactly what it is. 

I don't think you're going to fall for that. I 

don't think. 

MR. BAILEY: Judge, I want to object to Mr. 

Cummings expressing his own personal opinion, 

that's clearly not allowed. 

THE COURT.: Yes, refrain, please. 

MR. CUMMINGS: Yes, ma'am. I apologize. 

THE COURT: Yes, sir. 

MR. CUMMINGS: Please, · don't fall ' for that. 

I apologize for using the word. Marion had to 
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c10,1ng ~rgument by Mr. cuamin9s 

have the ,gun in this case in order for you folks 

to be angry enough to want to convict him. Also 

let's just go briefly on the bullets . Why do 

you think six February t~ June all of a 

sudden there's a box of bullets in the same 

couch four months later and there's a mysterious 

call upon some mysterious wind of intervention 

to want to lead to go back to that couch. I 

wonder who dropped that little hint about where 

the bullets might be? 

You're right, it's easy to say, well, 

you know, it follows my case. No little bread 

crumbs were ~ollowed. I feel like the little. 

story of Little Red Riding Hood going to 

grandma's house, bread crumbs, where are bread 

crumbs leading? It's got to point towards 

Marion. Red spatters in the trailer there days 
. 

afterwards, Marion's not around. Nobody sent 

that up here to have that gentleman do any 

samples, the DNA guy. You want to ask him that? 

Everything else got sent up there. 

Were there selective issues here? 

Were there 'selective charges? Were there 

selective deals cut? sure, there were. But is 

that enough to convince you beyond a reasonable 
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Closing Ar9ument by Mr ~ Cuaminge 

doubt that Marion Bowman is guilty of murder? 

That is your· province. Submitting that issue to 

you reasonable doubt exists . 

You have no one to reward, no one to 

punish. Everybody feels bad about what happened 

here. No~ody will ever question you about your 

decisions that you make in that box or in that 

backroom. Nobody has· been allowed to go near 

you good folks and nobody will afterwards unless 

you want to talk to somebody about it. And 

those questionnaires asked you about that, 

whether you would have an impact, whether you 

would ha_ve some pressure on you to vote your 

conscience, to vote what you found in this room 

and only in this room. 

· oh, ladies and gentlemen, someone has 

to pay tor the loss of that little girl, but are 

you so sure that the right one's going to pay? 

And that's the question that only you can 

determine. It's obvious, it is so obvious to be 

angry, it is so obvious that you - know that the 

price of just~ce is screaming out here to find 

somebody for this. What if the one who did cut 

his deal and got a deal and ~ill go on? 

It's · easy to jump. I wanted to jump 
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Cloain9 Argua•nt by Mr. Cummings 

up several times in Mr. Bailey's closing, I 

wanted to jump up, say, hey, come on, take the 

words off the prompters. They left them on for 

you to get you angry. Please don't let anger 

close your mind to facts. 

And as to the arson charge, the only 

thing as to the arson charge is what? No 

gasoline on my client's trousers? There is 

nothing there other than Mr. Felder saying, oh, 

Marion did it. But if he . was in such shock, 

ladies and gentlemen, when he went back after 

this· according, if you believe thi.s man's 

testimony, his dea~ cutter who's going to. ge, 

probation, this deal cu;ter goes ·back, gets his 

hair either braided up or braided down. I'm 

sorry, I apologize, I was kind of like stunned 

when I heard that from Mr. Felder. And he's so 

upset he goes and has a beer and goes to sleep. 

And of course because of all his good 

civic nature and the importance of the ~act 

he'll come in and tell you folks what his side 

of the story is, that until May, right, the week 

of this trial, that he tells you now, oh, this 

is what happened. 

Mr. Felder, . the good gentleman that he 
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Closin9 Ar9umenc by Mr. cumaings 

is, he cut his deal. In order to get a deal, 

this is what he had to testify to. There is 

nothing, ladies and gentlemen, tying my client 

to the· car other than the deal cutters. If you 
' 

believe them, ladies and gentlemen, then so be 

it. Is there reasonable doubt here some? Sure, 

there is. 

And you're right, we took a long time 

looking at the pieces of evidence to try to show 

it to you this could have happened, that could 

have happened. I didn't put six -- excuse me, 

nobody put six shells on the ground except what 

happened that night and nobody is here to 

testify to you as to the six shells, no one. 

so you know there's a doubt about what 

was said, you know, but you want to punish 

somebody, that's human nature. There•s no one 

here -- if these people are so afraid of blowing 

his brains out why did they ride to the club 

with him? Why? You get away from people if 

they scare you, don't you? You don•t hang 

around. Marion Bowman is the only stoop, that's 

it. Point it at him. He got . it. We got him, 

let's say he did it. You wait, that's it. 

No citizen can come in here and prove 



9:18-cv-00287-TLW Date Filed 03/05/18 Entry Number 11-11 Page 55 of 492 
-066a-

1 

2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

12 · 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4512 

himself innocent, you can't do that. That's why 

our forefathers years and years and years ago 

said to you you've got to have proof beyond a 

reasonable doubt. If you want punishment, so be 

it. If you want revenge, so be it. If you want 

justice, if you want truth, then you shall seek 

it. If you want to give Marion Bowman, Jr. a 

fair trial you will do so. If you want to 

follow Her Hono~'s law and instructions you will 

do so. If you choose not to do that is a breach 

ot your sacred oath. 

Ladies and gentlemen, in a moment, 

again, I'm going to ask you to beg my indulgence 

to walk to the table. I do not want to turn my 

back on you. As I . stand here I just want to end 

my final words with a few words if I can, 

. please. 

Ladies and gentlemen, this is 

Mr. Marion Bowman, Jr., again, and I know you're 

angry for the loss of Miss Martin, i•m asking 

you to, please, on behalf Qf Ms. Thomas, myself, 

take this case as serious as you said you would, 

weigh the facts and the evidence as the State 

had the burden of presenting them, and if you 

find him not guilty,. so be it. I'm asking you 
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Closing· Ar9uiaent by Mr. cum.1ain9s 

to find him not guilty. 

If you find him guilty, ladies and 

gentlemen, it's because each and every one of 

you put your mind together and reached that 

decision. There are two charges. Don't let. the 

rest of this stuff cloud everything. And that's 

what this is. If you want to talk about smoke 

and mirrors, there they are. Please look at 

what was presented here today. Thank you, Your 

Honor. 

THE COURT: Thank you, Mr. Cummings. 

Ladies and gentlemen, do any members 

of our jury panel need to take a short comfort 

break? It's going to take me about 45 minutes 

to deliver the charge to you, so does anyone 

need to take a short comfort break? If so don't 

be shy, raise your hand. 

All right then. I 1 ll tell what you 

I'm going. to do is just stand where you a~e for 

just a moment. Stand and. see if you can get 

the~- ther• you go. How good does that feel? 

And, ladies and gentlemen, when you are prepared 

to be seated, be seated. 

THE COURT: Ladies and gentlemen, I'm going 

to ask that you please give me your undivided 
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Frankie Martin - pirect Baam 

first been duly sworn, is examined and testifies 

as follows:) 

3 DIRECT EXAMINATION 

4 BY. MS. HARDEE-THOMAS: 

5 Q Mr. Martin, where were you on the 16th of 

6 February of 2001? 

7 A I just had came home ·trom work about twelve 

8 o'clock. 

9 

10 

11 

12 

13 

Q 

A 

Q 

A 

Q 

Okay. 

At my 

Okay, 

l<andee 

Excuse 

And you wer, where? 

house. 

And ·can you tell us who ' e~se was . there? 
i 

came by and asked me tolborrow $3 . 

me, do not talk about what someone said 

14 to you and I'll try not to ask a question in that 

15 regard . . ~ho was at ' your home? 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 A 

25 Q 

Kandee. 

Okay. Who else later arrived at your home? 

Marion and Joe Fogle. 

How did they ge~ there? 

In Joe Fogle's car. 

Okay. Who was there first? 

Kandee. 

Now, how long were they all there? 

A couple of minutes is all. 

And where were they? 
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Frankie Marti~ - Direct Exan 

l A Well, they were in the bathroom, talked for a 

2 m~nute, then they left out. 

3 Q 

4 A 

5 Q 

6 A 

7 0 

8 A 

9 Q 

10 A 

11 Q 

12 A 

• 13 Q 

14 A 

15 Q 

·16 A 

Okay. • And where were you? · 

I was in the room hanging up clothes. 

You were· in the --

Hang up clothes, getting myself ready : 

' In one of your rooms? 

Yeah. 

On.e of the backrooms, or front rooms? 

Yeah, backroom. 
-. Were you able to see were the·y went? 

They were in the . bathroom. 

Okay. Ho~ long did they stay in your home? 

About a minute or two, couple of minutes . 

Okay. •What happened after that? 

Marion left with Kandee and Joe Fogle followed 

17 in the car. 

18 0 

19 

20 

21 

22 

23 

24 Q 

25 A 

Okay. 

MS. HARDEE-THOMAS: Please beg your 

indulgence~ Your Honor. 

THE CO0RT: Yes. 

(Ms. Hardee-Thomas conferring with Mr. Cummings 

and Mr. Bowman.) 

You indicated what time of day was that? 

~bout 12:00 or 1:00, something like that. 
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appropriate ·~ase I can bring back the death 

penalt"y. Ladies and gentlemen, on •behalf of 

Dorchester County, State of South Carolina, I'm 

asking you to .have the courage ·in this case to 

do your full duty, your verdict whateve~ it is 

must be unanimous, all 12 of you must agree. 

Tha.nk you. 

THE COURT: Thank you, _Mr. Bailey. 

Yes, ma•am. 

MS. HARDEE-THOMAS: May it please the 

Court. 
• I 

THE COURT: M8. Hardee-Th~mas. 

MS. HARDEE-TROHA$: Ladies and gentlemen of 

the jury, you have spoken. You have found 

Mr. Marion Bowman guilty of murder and arson 

third, But, ladies and gentlemen, we're talking 

about aggravating circumstances. We're talking 

about murder was committed while . ~n the 

commission of CSC, murder was committed while in 

the commission of kidnapping, murder was 

committed while in the commiss·ion of larceny 

with the use of a deadly weapon, and mur~er was 

conµnitted while in the· commission of robbery 

while armed with a deadly weapon. Mr. Bowman 

hasn't been charged with any one of those 
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I 

Closing Arguaent by- Ms. Haz-dee-Tbomae 

charges; criminal sexual conduct, kidnapping, 

larceny, or robbery. You found him guilty of 

murder and arson. 

Let's look at t .he facts. Murder was 

committed while in the commission of criminal 

sexual conduet. Did Mr. Bowman intend to commit 

CSC and a murder occurred? What did you hear? 

You heard from Frankie Martin, he was on that 

stand, he said Kandee Martin waa at his · 

apartment. And who came up? Marion Bowman and 

Mr. Fogle. They went into the bathroom 

together, Kandee and Marion. What do people do 

in the bathroom? Ha~e consensual sex? Because 

if they didn't, they did come out of the 

bathroom. Frankie Mart'in was able to tell you 

nothing looked different to him, both of· them 

iooked okay, they went in her car. You would 

have heard something from Frankie Martin if 

anything was different. And they drove away. 

What did you hear about kidnapping? 

Murder was committed while in the commi5sion of 

kidnapping. Start off with Frankie Martin. 

They were together at his apartment, they left 

together in his car. lou even heard from 

G_adson, he got in the back of a car when he saw 
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them, was riding with them. He told you that 

Ma~ion was telling her where to go .to make you 

think that she was held without her will. .What 

happened when .they actually got to the 

destination? They both got out of the car~ a 

car came by in the dark, everybody went in the 

woods. Everybody. That's the perfect aspect to 

find out if somebody's really kidnapped. A car 

is coming, that car can help me. There was no 

information with regards to her running · towards 

the car when the lights came d0wn. B_ut what 
I 

happened? The car went past, ~he came out of 

the woods and walked towards her car. · 

You've ' heard murder was committed 

wh~le in the commission of larceny. What have 

you heard? You've heard a watch was found on 

Mr. Bowman. A watch. How did it get there? 

That's what the State wants you to se,. How did 

it get there? Well, they were together during 

the day at F.rankie Martin's house, they were· 

riding around, you heard that. Did Mr. Bowman 

intend to get a watch, or to get a car and then 

a murder occurred? That's what the State wants 

you to believe. 

You've heard from Mrs. Bowman if you 
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. 

Cloain9 Ar9um•nt by Ma. Hardee-Tho••• 

want to believe her, I'm talking about Marion's 

mother. T~ey•ve seen Kandee. He's ~ode in her 

car before several times, and on this particular 

date he was riding in the car again. If someone 

is killed and' a watch or a car is taken is tnat 

an afterthought of murder? The intent has to be 

simultaneously. 

HR. BAILEY: Objection, Your Honor. She's 

misstating the law to the jury. 

THE .COURT: I sustain the objection. Be 

mindful. 

MS. HARDEE-THOMAS: You have four 

aggravating circumstances.• You do not have 

Mr. Bowman having an intent to do ~ny four o! 

them. You have Mr. Bowman who's 2J years of 

age, you've heard that he's committed two 

burglaries which is -not significant of .anything, 

you've heard that . he has family problems and had 

family problems throughout his life. We ask 
I 

that you consider that the mi tiga.ting 

ci'rcumstances that the State has shown he 

deserve - - Mr . Bowman deserves your 

consideration with regards to these and to give 

him life without the possibility of parole in 

prison. Thank you. 
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THE q:>U_RT: Thank you, Ms. Hardee-Thomas. 

Mr. Cummings. 

MR. COMMINGS: May it please the Court, 

Judge, Mr. Bailey, Madam Forelady and ladies -and 

gentlemen of the jury. The last time I spoke 

before you the opening statement here I told you 

I had a heavy heart, today it doesn't get any 

lighter. And neither shall your job ~et any 

lighter as we speak here and get right down to 

the closing. 

If you want to look at just two 
I 

photographs, to take •no~her human being's life · 

that's your option. This is the remains of Miss 

Martin. She· was a lovely, beautiful young lady, 

no question. And I have not in anything in this 

case done anything to try to get you to hate me, 

to hate the defense trying to insult Miss 

Marti'n. And if I have done that _ J.n any way ·I 

apologize to the Martin family and I - apologize 

to you good ladies and gentlemen. 

Miss Martin is not on trial in here. 

Mr. Bailey is absolutely correct, . he's a 

colleague an adversary against me and I'm an 

adve~sary against him in the courtroom today, we 

all come in here to do a j ·ob; hopefully. And in 
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Cloaing Argument by Mr. Cumming• 

doing our job we look and sometimes we talk so 

bard, so fast, so · glancing over issu·es that we 

for9et how important it is to remain human. 

It's going to take me some time to talk to you. 

You were so kind and so.polite both in the 

closing argument and ~n the first phase and then 
. 

in the opening statement here to pay attention 

to me, and I've asked you to do that. It's ~asy 

to. shut your mind off. You've heard so~e 

horrible things in here. But will you, please, 

keep your mind open· long enough to remember that 

we have lost a human being and yet we are 

dealing with another human being. 

And, ladies and gentlemen, it's 

everybody's job ' in her~ to do justice. This is 

not a personal case on behalf of anybody against 

Hr. Bowman. It 1 s called the State of . South 

Carolina against Mr. Bowman. And because of 

that, ladies and gentlemen, justice is left to 
I 

you. You are the buffe~ between anybody 
I 

allowing any group, mob, vigilante, you know, 

·whatever to go out there and adainister justice. 

We asked you· not to leave your good common sense 

behind whe~ you came in that do~r and you 

haven't. You've not done that, you've listened 
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in here. 

As a matter of fact I want to point 

this out real quick, while a~l us in here in our 

clothing and everything else, in our jobs, we're 

in here, we argue, we legally challenge~ we look 

like we inconvenience the heck out of you. And 

when you went back to your jury room the other 

day, and this is why I call this to the 

attention of you good folks again, we sent back 

the evidence, the evidence that Your Honor had 

allowed in afte~ fighting, after yelling, 
I 

after and I mean yelling politely as you all 

know, we don't yell in here at each ~ther, but 

there was something left. 

And when you folks sent your note ou-t 

to us there were thre~ things in here. You 

wanted an easel, 'that was something easy we 

could do; number two, you wanted .a transcript 

which is not possible. We take everything down, 

but this poor lady could never do everything 

back instantaneously, science has not yet caught 

up to how fast the human mouth can speak. or 

think. 

But the one thin~ that you were sure 

of sitting in here paying ~ttention was that you 
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Cloaing Ar9u111ettt. by .Mr. cuamings 

wanted something that was done on the side by a 

peace officer to show you a particular thing 

about Nursery Road. So there was a mistake aade 

in here, in this room. Not by you folks, not by 

anyone in here intentionally, it was a mistake 

made, an error, a human error. You're that 

buffer. Did you see the importance of that a 

moment ago? Because if it sounds like I'm only 

talking about a piece of paper, I'm not. It's 

called humanity. We make mistakes. 

• Ladies and gentlemen, justice is 

tempered with m~rcy. The only way anybody can 

have mercy is if others show it . . It sounds 

like, that's right, the defense is going to get 

up here and be~ for hi• life and that, you know, 

the reward-a- prison. And I'm quoting the 

prosecutor; I'm not going to use ~r. Bailey's 

name unless it slips out of my tongue because of 

our relationship as adversaries over the years. 

' The State, the State prosecutor, it 

could be anybody, is going to come before you 

and say the ultimate crime is the r±ght crime 

and punishment in this case based on the nature 

of the offense. And bingo we can shut that 

right otf because that's exactly what they want. 
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Cloain9 Arg~ment by Mr. Cummings 

The legislature in here has asked you 

to consider both. The people of the state of 

South Carolina have asked you to consider both. 

Why? B~cause ~ot everybody has to be put to . 

death. If that was automatic we'd have a murder 

trial, take them out in the backyard and hang 

them. Is that what you're considering today? 

I'm asking you to consider justice with mercy. 

It takes a bigger person to give mercy. It 

~akes a human being to show compassion and 

mercy. 

• Ladies and gentlemen~ I make no excuse 

for any wrongdoing or criminal conduct. And I 

want to say this out quickly right now because I 

feel l ike ma·ybe I was inadequate in doing 

something in this room the other day, or in 

doing something on behalf of Mr. Bowman and ·· that 

was M~. Youngman, the pr~fessional gentleman who · 

came in here, former cop, NOPD, that's New 

Orleans Police Department, that's a rough 

neighborhood. 

He then goes to work helping homeless 

people and works in a crisis •inistry. Okay. 

We got advanced degrees, we got the ability, you 

got to answer our questions in here. You can 
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tear him up all you want like you could anybody 

in here. I tore up Hr. Fel~er, I tore up 

Mr. Waters, I even yelled back at Mr. Marion 

Bowman's family. I did. Because I'm trying to 

emphasize here answer the questions, please. 

These folks need to hear the whole truth, you 
I 

need to hear everything and not selective stuff 

just to be able to convict Mr. Bowman, which he 

has been convicted, or now to make sure that you 

want to hate him enough to take his life. 

MR. BAILEY: Your Honor, I object to that. 

THE COURT: Sustained. 

MR. CUMMINGS: Excuse me, be angry enough 

to take his life. 

MR. BAILEY: I object to that, Your Honor. 

~HE COURT: Sustained. 

MR. BAILEY: Your Honor, I'd ask for a 

curative instruction at the appropriate time 

based on Mr. Cummings• comments, inappropriate 

comments. 

THE COURT: Very well. Ladies and 

gentlemen, it is incumbent upon you, of course, 

to follow the instructions of the Court and I 

will give those to you. Those decisions are to 

be aade without the emotion, certainly, that 
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Cloaing Arguaent by Mr. Cummin9e 

counsel is speaking of. • I will instruct you 

more of that, that's the reason for the 

objection, hatred and anger. The decisions that 

you will make .will be made on -- absent those 

kinds of e~otion and I will in~truct yo~ to 

that. And that's the purpo~e of the instruction 

as well as -- or the ·objection as well as my 

sustaining the objection. 

Thank you, gentlemen. You may 

proceed, Mr. Cummings. 

MR. COMMINGS: Thank you, 1 Judge. 
I 

As the solicitor toli you earlier to 

not show sympathy, not to come into 

conslderation. You define how, and when, and 

why, _ and where' we can ever talk about mercy . 

I'm asking you, ladies and gentlemen, to go back 

a little bit here now and ask you to go down 

into your life and going back and talking to you 

about Mr. Young~an. He told you it was not an 

excuse. He just tried to paint a picture of 

Mr. Bowman's upbringing so you could have some 

idea of the person. Because that's all ~e do. 

We tried to give you a picture of Miss Martin, 

not we personally of the defense, again, not 

attacking this lady, she was presented to you_ in 
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Cloain9 Artuaent by Mr. Cummin9a 

the light by her family. Mr. Bowman has the . 

right to present himself to you with· his family 

and through Mr. Youngman. • 

He told you what he found. Is that an 

excuse? No. There are . plenty of people who are 

successful in this world who are raised in a 

' one-parent household. There are plenty of 

people who dig themselves out of the gutter, 

pick themselves up and never hurt another human 

being. There are plenty of people who can mount 

that challenge, top the hill, live a good life, 

there are plenty of people that can. Why 

Mr. Bowman has not reached that, why he has not 

followed anything accordin_g to the testimony 

presented in this courtroom is in your ·province. 

But 1 do state that it is unfair for us to take 

any witness, ~specially people who come in and 

just try to do something and they try and try to 

leave you ~ith an image that they're trying to 
I 

tell you something that's not correct. 

You are the judge of the credibility, 

you are the judges of the evidence that comes to 

you. Ber Honor is the one who rules on the 

evidence, that is the law. A few moments ago 

you heard her when the whistle was blown she 



9:18-cv-00287-TLW Date Filed 03/05/18 Entry Number 11-12 
-0-82a-

Page 80 of 492 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4987 

Cloain9 Arg~aent by Hr. Cuamin9a 

made the call. 

Ladies and gentlemen, I just want to 

go down again with you about the importance of 

things . as I see them and as the defenae would 

see them on behalf of this gentleman. ~nd 1 

ladies and gentlemen, it takes a while and it 

takes a long time. And as Mr. Bailey asked you, 

you promised to do one of two things here today. 

And there are· only t ·wo choices. So even if you 
. . 

want to discount Mr. Youngma~ coming in here at 

all and trying to explain to you about ,ome 
I 

ho~rible things and tragedies~lyou're right, 

absolutely, let's stop it, that's a sympathizer, 

that's a guy· looking for excuses, that's a guy 

look~ng for reasons, that's a guy who could 

explain something to probably put some decency 

back into how and why a human being is the way 

he i~. Are we not now the product of our 

environment? Has that not been shown? 

In doing this case and presenting "it 

to you, again, using your good common sense, lf 

anybody were to go to a home and not see_ a 

photograph ot a child, do you not think that 

child does not cou'nt? If people have to get a 

picture out of a yearbook ·at ·a school and 
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Closini Argumen~ by Mr. Cumainga 

pr~sent that to you as the only showing of 

Mr. Bowman, you come to your own conclusions. 

Mrs. Bowman, his mom, who I have the greatest 

respect for . and sympathy .for today, is ~i~ting 

here today an·d she's being cast aspersion upon 
. . 

her which is •not correct and not fair ; 

Hr. Bowman is the one in your· hands 

and that is correct. Hr. Bowman 1s in your 

hands for punishment, justice, mercy ," what~:ver 

you shall find, whatever yo~ choose ~ot to find. 

Mr. Bowman is the person that we point the 

finger at. But I ask you was he discarded, was 

he not cared for to where we never, never would 

be here ~oday because of that? 

I did oot grow up in Branchville, nor 

did ·the defense team, nor did Mr. Baile~ or · 

anybody else. We did not grow up in 

Branchville. I did not grow up in Mrs. Bowman's 

home;. nor did anybody else other than the 
I 

children of Mrs. BoWlllan. And the testimony came 

in here today about it. 

Do I blame Mr. Marion Bowman, Sr . for 

anything? No, I 'do not. I blame the 

surroundings, I blame me. I blame us. I blame 

the fact that nobody took an interest in this 
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Cloein~ ~r9~■ent by M~. Cummings 

kid. At 17 he is convicted of two burglaries. 

You think that•s pretty important in somebody's 

life to know what age somebody's in trouble. 

Nobody cared . . Mr. Bowman can read the charges. 

And this is where -- and that only comes in for 

his character, okay, not an aggravating factor, 

his character. Again, that's to get you to 

think, present Mr. Bowman i~ a bad light to you, 

ladies and gentlemen, and to get you to vote a 

certain way. 

He got a shock incarceration ~entence. 
I 

That's what he got. You do a certain amount of 

time like in a boot camp and you're put back 

out. You may not consider this or you may 

consider this. · He paid res ti tut ion back to the 

two victima himself. He did that. Not a big 

deal because it shows some responsibility and 

maybe that would go towards someihing for yo·u to · 

consider about character. Not a big deal, not 

anything else, you can take it, you can throw it 

out. That alone would not be the reason to vote 

to have capital punishment imposed on 

Mr. Bowman. It's like I told you earlier, 

piling on. If you pile on enough it••s easy to 

lose a perso~. 
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Cloain9 Argument by Hr. Cuamin9a 

Ladies and gentlemen, are we so sure 

in this case that -we would vote to find 

aggravating ·factors beyond· a reasonable doubt? 

I'm going to jump ahead~ little bit and go back 

and ask your "kind permission to allow me to 

continue speaking for a while. This is a 
. 

person's life and I'm going to ask you to grant 

us the mercy, the kindness, the consideration 

that you've shown throughout this trial a little 

bit longer. we don't take this task light and 

_you have not taken this _task light either. 

If Mr. ·Bowman in your opinion right 

now is the one who done all these horrible 

things and you cannot show him mercy, all 12 of 

you folks will sign that form and he will be put 

to his• death some day . That will be followed 

out. 

If you find mercy or find any reason 

not to find any aggravating factors because you 
I 

didn't see the evidence here, and I'm going to 

go. back and talk about the evidence here, then 

so be it. He will spend the rest of his life 

without the possibility of parole and that is a 

fact. 

There'& a lot of testimony here 
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Cloeln9 Aro~••nt by Mr. Cuaain9s 

yesterday against Mr. Aiken. And, please, look 

at Mr. Aiken in the totality of what he says. 

Again, if yo_q' re seeking ~A .certain .. punishment, 

if you're seeking that certain punishment it's 

easy to try to paint prison as a reward. All 

right. The line forms back there if anybody 

wants to spend the rest of their life behind 

bars. If yo~ think that's the place ~o be, you 

think people want it, do we put the gate on the 

outside or do we put the gate o~ the inside to 

make sure nobody's getting in? : 
I 

I try .. to ··s-ay· that to\you with the most 

polite candor that I can. That if you think 

that is a reward, then that is a wrong and th"at 

is an injustice. The death penalty, ladies and 

gentlemen, is the ulti.mate penalty. And I 

submit to you that there is no way unless you 

are convinced beyond a reasonabl~ doubt, all· 12 

of you collectively~ .. putting .y.o.llr minds t.o.gether 

that's the appropriate pun_ishment of a now 

21-year-old young man, that is your province. 

You can, you can vote and sign your 

names to that . . Mr. Bailey, again, on behalf of 

the State, the prosecutor, I apologize, has 

asked you· t ·o do ··that·. He •·s asked you ·to do that 
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because you're so sure, you are·so sure that 

this is the appropriate punishment ~ • ~ut are we 

so sure today after hearing· Mr. Felder testify 

that he didn't tel~ you everything? That was 

the deal; was it not? Folks, there's always 

more, there's always questions, there's always a 

mistake. We're human. 

MR. BAILEY: Your Honor, aay we approach? 

I have an o~jection. 

THE COURT: Yes. 

(Whereupon, a bench conference was held 

off the record in the pre~ence of the 

jury but out of the hearing of the jury.) 

MR. CUMMINGS: Am I allowed to proceed, 

You.r Honor? 

THE COURT: You are. 

MR. CUMMINGS: Thank you.· And I . State that 

to you because we are human. There is no 

infallibility within these courthouse walls. 
I 

Ladies and gentlemen, are we seeking vengeance, 

are we seeking retribution by the death penalty? 

Are we seeking justice by asking that this young 

man be executed? 

You have every legal right and every 

legal responsibility to consider both 
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Cloein9 Arg~••nt by Nr. Cuaainge 

punishments. If you don't believe iri that, then 

everybody has tailed in t ·his room. It is e!lSY 

to be locked in and not keep _an open mind about 

anythin·g. Nothing will bring Miss Martin back, 

that is an absolute fa·ct, that is the only -thing 

we know for certain in this room here. 

I am not mating light of that on 

behalf of Mr. Bowman, nor am I -making light . of 

any other issue. Because if you believe that 

Mr. Bowman's life should be taken for the life 

of Miss Martin, . then that is your provlnce·. 
I 

That means you have not shown ~im mercy as the 

statute says you can, or to listen td any 

mitigating factors because you choose not to. 

You choose to find the way you find in that jury 

.room. 

And, again, Her Honor will clearly 

tell you ladies · and gentlemen of the jury that 

no one has the ~ight to second-guess what you 

do. No one will ever come up to you and ask you 

why did you do this. You are not here to 

reward, you ar~ not here strictly to pun~sh, you 

are not here in this case to do anything other 

than justice. It just happens to be this time 

in this particular case that · you are the people, 
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the 12 of you, that meter out the punishment . 

that deems appropriate by any and all 

considerations. you may give. 

If you think t~at Mr. Bowman should 

meet his fate·, · you' 11 vote for that. There'· s 

nothing anybody else can do to stop you. If you 
. 

believe there's mercy in any way here or any 

mitigating factor you may consider, I beg you as 

Mr. Bailey said I would, I beg you for this 

man's life. 

i also say to you if you're so sure 

about these witnesses that you would vote to 

take another human being's life because it is so 

credible, or that there is no other issue of . 

credibility .as to these people, or that you've 

gotten ·everyth~ng that you wanted to hear enough 

to vote for this man's life, then so be it. 

I've known Marion Bowman now for about 
. 

14 months. I 1 ve never been in his neighborhood, 
I 

I don't know if he's ever been in mine. You 

hear different things from the correction 

officers . who spent time with him. Mr. Badillo, 

nice, young, polite man and he wears a uniform. 

You take his words from Mr. Badillo. It's awful 

hard for those kids to come over here, testify 
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Closing Argu~ent by Mr. Cu~ainga 

Qn that sta~d when they got othe~ people in the 

same color uniforms working around the 

courtroom. They come in and tell you their 

what th.ey see, wha_t they do, how th~y act. If 

you believe that there's any chance that Mr. 

Badillo showed you some sort of human compassion 

on behalf of Mr. Bowman, I ask you and submit to 

you to consider that. Twenty-three hours a day 

locked up, one hour a day out. You heard from 

sergeant Branch, you heard -about one particul~r 

issue as we got close to court~ You he,rd that 

' was a disruption, not anythinglwith violence. 

Can he_ adapt to prison? ca·n any 20 

year old, 21-year-old now person, who knows 

they're going to be looked away the rest of 

their life no matter W.hat,. do you think they 

have any reason to not act up, to not hurt 

somebody or do something? That Qidn 1 t happen 

here. You got a kid over there and you got a 

duty to consider his age and mentality. Hi~ IQ 

is approximately 80, 81 from the evidence 

presented in here. You be the judge of that. 
r 

Is that an excuse? No. ls that 

anything for Me trying · to ask you under smoke 

and mirrors to try to get yotl to, 9h, lessen the 
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Cloaiug Argumenb by Mr. CuamSngs 

fact that Miss Martin is gone? No. ~•m just 

giving you a total package for you ' to_ consider 

and that's the job. Mr. Youngman tried to give 

you a total package for you to consider, b_ecau.se 

deep down ins1de everybody wants to ask the 

question, everybody wants to ask the question in 
. 

here, what happened? 

Yo\,\· know, unfortunately pursuant to 

issues and rules and regulations and other 

things, the course that c~ntrol ever'ything about 

this room, that issue is for you to determine 

and the answer to that question is for you to 

aetermine based on the facts and evidence as 

presented in this courtroom . 

I'm going to ask something here that's 

probably going to anger my client at me. It's 

easy once you realize that the rest of your life 

is going to be behind bars to maybe want to 

cons~der, well, they m~ght as well go ahead to 
I 

vote and take my life anyway because I don't 

have a life. I'm locked up the rest of my life. 

If you look around th~ jury pool, the jury panel 

today, we have an age group from young to what I 

call a very young older person. ca~ you imagine 

spending from the years of the youngest person 



9:18-cv-00287-TLW Date Filed 03/05/18 Entry Number 11-12 
-092a-

Page 90 of 492 

1 

2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4997 

Cloaing Arg~ment by Mr. Cummin9a 

on the jury until the oldest person on the jury 

behind bars? That's a life sentence without the 

possibility of parole. Or, on the other hand, 

come out of that bathroom closet as Mr. Aiken 

stated, the bathroom area, and meet the ultimate 

fate. 

I'm going eo ask you to do something, 

and this is not trickery or any lawye~ -

everybody's got opinions about lawyers. I keep 

wondering why the heck we do this now. But you 

know we try to help. First pebple come. to is a 
I • 

lawyer, they don't go to thei·r I doctor, they 

don't go t'o 1;heir accountant, they us·ually g~ to 

a lawyer. We try to help. Mr. Bailey helps on 

behalf of the State and I help on behalf of this 

human being charged with these crimes, charged 

with two crimes. 

And that help is this. You ought to 

make Mr. Bowman for the remainder of his natural 

days, you remember that there are some people in 

•thi• community that would show him mer~y, you 

ought to make Mr. Bowman know that he's got to 

remember the memory of everything that happened 

in this courtroom until the remainder of his 

natural life in ~rison. You ·ought to make 
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Cloe1n9 Argu&ent by Mr. cuaain9e 

Mr. Bowman remember the memory of Miss Martin 

until he closes his eyes some other w~y. • 

If you do not want him to do that, 

then vote to take his life.. That's your 

pr~vince. I'm not asking you to do it. I'm 

sa·ying to you, you can give him a death senten~e 

without sentencing him to death. And that's the 

ironic part of this statute. That is the ironic 

part that we com~ before you and argue. You 

have the right to submit him to execution at 

some date, some time. Sign your name, all 12 of 

you, and that will happen if you find an 

aggravating factor. Or you will make him 

suffer. · 

Now, does t~at make it sound like a 

reward? Does that make it sound light? Does 

that make it equal to punishment that the State 

is seeking, the justice? You define justice, 

ladies and gentlemen, I've never been able to. 
I 

And neither have most lawyers because sometimes 

you think you got a case or a defense, sometimes 

you think you don't, sometimes you think you got 

a great big lawsuit out here a-nd the jury comes 

ba~k and says defendant's verdict. And you go 

like, wow, 12 people tried and true, a jury of 
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Closing Arg~ment by Hr. Cummings 

his peers ha~e sJid, no, you don't get anything. 

How about in this case a jury of his 

peers, and that's what you are, folks, you.are a 

jury of· Mr. Bowman's peers. And if I offend .you 

in any way, I apologize. We are who we are. We 

are now asked to sit in judgment of a fellow 

hu•an being. It would be slight of me not to 

ask you to make this man suffer in a way that 

will send a message back from everything 

MR. BAILEY: Your Honor, I think y'ou 've 

ruled on that previously. 

' KR. CUMMINGS: I did not say anything other 

than send a message back of humanity.· That's 

all.' A message of humanity. I apologize, 

again, if I loose my train of thought. This is 

what we do in here. Is it that important? Is 

it that important that we have to have 

Mr. s ·owman put to death? Will t};lat do anything? 

Will that change anything today in this 

' courtroom? Vengeance is mine. If you ever ·-

MR. BAILEY: Judge, may we approach, 

plea:se? 

THE COURT: Yes. 

(Whereupon, a bench conference was held 

off the record in the pre5ence of the 
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Cloein9 Argument. , by Mr. Cumming• 

jury b~t out of the hearing of the jury.) 

MR. CUMMINGSt You hold the punishment, you 

and you alone. - I'm asking · you to consider both. 

If you believe that everything that Mr. Hiram 

Johnson said was so credible, the woman was shot 

in . the back of the head, and that he s·aid Marion 
. 

said l shot and killed her, I laughed, then so 

be it. If you believe Mr. Felder is too 

credible to say anything along that line~ 

And 1•m· going to where the · aggravating 

factors are now, I'm not going back over the 

evidence, folks, the aggravating factors~ Do 

any of these four stick? Do any of them have 

proof beyond a reasonable doubt? He's been 

charged with two crimes·. This is piling on. 

This is now to get ~he d~ath penalty verdict. 

can you eee it? Do you see kidnapping is a 

pretty serious crime, isn't it? I mean it's 

pretty darn serious you got to kidnap somebody. 
I 

They got to know they're being kidnapped or look . . 
in the circumstances surrounding the activity, 

that is a kidnapping. 

Is that it? Has that been pr.oven to 

you beyond a reasonable doubt? If it has then 

s.o be it. If it has, then you will vote the way 
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that you wili vote. If Hr. Bowman did not do 

that, don't vote just because it•s ·~omething you 

think you should do. Please take your t ·•ime, • 

please ·consider ev_ery issue here. Proof beyond 

a reasonable doubt is our standard. 

What was Miss Hartin doing over at 

Frankie Martin's house? I don't know. 

Mr. Martin testified they were alone . . Why is 

there an aggravating fa~tor in here about 

criminal sexual conduct? Bas anybody testified 

to you in here of nonconsensual relatio~s 
I 

between a human being and anot~er human being? 

It doesn't matter whether Miss Martin• who is 

shown in that picture, Hr. Bowman there as 

seat~d there happen to be friends. 

That is not .to anger you, that's not 

for ~e to anger you and I apologize. And I 

raised my voice for a mo~ent to point something 

out and that is this: You've got to prove, the 

State has to prove to you folks there was 

nonconsensual sex. Other than that we just 

muddy up the water. Again, another reaspn to 

pile it on. 

Robbery while armed with a deadly 

weapon. Ras anybody test~fijd about a robbery, 
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Closing Argument • by Mr. cua11ings 

has anybody testified about that? Do you 

believe these witnesses that came before you and 

told you I'll tell you the ' truth, the whole 
. . 

truth ·and nothing but the truth, tell you 
I 

everything? ~ell, you got a tape now to look at 

back there, too. And you have Mr. · Felder again 

coming here again today on behalf of the 

defense. 

If you believe, ladies and gentl~men, 

that there was a larceny of anything . while armed 

with a deadly weapon, when did it occur? When 

could this criminal sexual conduct have 

occurred? If you take the testimony and any 

aspect of this, when could it have occurred? 

Did you not hear Mr. Felder .a few moments ago 

co~e out here a~d say gr~bbed her by the ankles, 

pulled her back out and then he set the car on 

fire? Marion had . to do it in order to get you 

to say everything that you would vote for today. 
I 

I'm asking. you to consider 

inconsistencies and whether there's proof beyond 

a reasonable doubt as to these aggravating 

factors. I'm asking you today to go b_ack. And 

are we so sure, beyond a reasonable doubt, that 

w~ would vote to take a human being's life? Is 
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Cloein9 Argument by Mr •. Cuaaing• 

there any in~onsistencies, is there any - gaps in 

the testimony, is there any reason today to 

<?a use any d<>ub-t .. t ·o ···i ·s-s,tte .. ·t-h-e· '_ul t ·im11:te p·e ·n·al.ty? 

That is ·the qu_esti~n. That begs the question in 

this room. If you say no, then so about it. 

Are we so sure? But when could this have 

happened, when did the criminal sexual eonduct 

happen? Give me -- I don't mean me, give us 

date, time, place, who, what, when, where, how 

and why. Where is it? 

The mere fact that they have been · 
I 

friends is not enoug~_as an agdravating factor 

of criminal sexual conduct. The mere ' fact if 
. . 

you found, and you did find the other day, Miss 

Hart~n was sbot by Mr. Bowman. You found that. 

You found that and you believe that. Do you 

think he then kidnapped her? Where was the 

kidnapping? You•v~ got to look it everything. 
. . 

Ta-ke· tpe-· ch-arge a--s- ·H-er • Honor gives the 

law, I don~t want to sit here get yelled at · 

again, I'm sitting here asking you to look at 

everything that's presented to you as evidence, 

not what we think might be .evidence. Yctu have 

the right to consider what is the evidence, what 

is not the ·· evidl!inc·e ., what was· pr~rse·nted, what 
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Closing Arguaent - by Mr. Cummin9a 

w~s not presented to you. Her Honor's the boss 

on the evidence. 

Ladies and gentlemen, if there's not 

an aggravating factor here the last thing is to 

ask you t ·o show mercy. . You cannot bring back 

the death penalty. You cannot conside~ just 

mere character alone to execute this young man. 

I ask you fo~ understanding, not an excuse as to 

his conduct. I ask you will we ever reallY. be 

able to understand any -- and these are just 

some headnotes, and I promise you I'm on the way 

down and away from this podium from you $00~. 

Before we vote for the ultimate 

penalty, before you take this young man's 

situation !n· your h~nds, do you think, do you 

feel, do you believe that his young age h~s 

anything to do with this? If not, so be it. Do 

you believe, do you feel th•t his mentality has 

anything to do with this? If so, I stipulate 

that to you. 

If you believe that there is any 

reason to show mercy. to this man, that ia your 

province. If you believe in looking at the fact 

he has no si9nificant history of prior criminal 

convi~tion involving use of violence against 
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Clo•ing Arvuaent by Mr. Cu~ain9e 

another person, then I ask you and submit to you 

legally that bur9lary third degree is not a 

crime of violence. We don't like it, but we 

don't execute people for stealing property. We 

don't. I think we've gotten away from b~ing 

barbaric as to the death penalty for anything 

other than the most horrific or the most serious 

crimes. 

You need look at the death penalty and 

do not leave your common sense outside the door. 

If you l9ok at the death penalty as you see it, 
I 

that is what it's intended to do by the 

legislature, to give you options. Because we 

can•t tell you what to do. We can only ask of 

you to do what ~s right and just. I ask each of 

you to look inside yourself and to make sure 

that you find the appropriate punishment. Is 
\ the victim impact issues in this area going to 

hurt, going to do anything? Yes, it hurts. It 

hurts the fact that Miss Martin has lost her· 

life and is gone. Mr. Bowman's life is gone, 

it's just a question of how. Just a question of 

humanity and how. 

We think. often, and Mr . Aiken probably 

said it best, that prison is ·a dangeroqs place. 
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Closing Arguaen~ by Mr, CuaN~nga 

Prison is an appropriate punishment for 

Mr. Bowman ~ecause from 21 to wheneyer he closes 

his eyes is a death sentence. If you would just 

consider that and look at it in the totali~y of 

the circumsta'nces I'm explaining to you. It is 

easy, ladies · and gentlemen, please,· to vote to 

take a human being's life when you hear how 

humans treat other humans. Has that ever 

stopped in this world? Has it ever .stoppe~ 'til 

today? Again, using your co•mon sense, when 

there were public e·xecutions years ago back in 

the old days, I mean before we ~ere even a 

country, there were kid·s pickpocketing crowds as 

they looked at the execution being carried out. 

MR. BAILEY: It's getting off the record. 

I would object _to that. 

MR. COMMINGS: · I apologize, Judge, I'll 

come right bac~ to the record. 

You are, ladies ·and gentlemen, only 

going to v·ote on two things today and only two. 

I ask you today to consider both despite the 

·fact that there is every reason in the world to 

want to ~et everything aside and just do what 

you've been asked .to do by one side against the 

other. Please don't think that I'm standing up 
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Cloain9 Argument by Mr. Cumming• 

different light to you. Perhaps another day, 

another time this young man despite' all the 

things Mr. Youngman said abo~t him, we could 

forget about that ~nd just state you're right, 

that it's not the reason to kill Miss Martin, 

but we can just forget it and go right to the 

heart of the matter about voting for death or 

voting for .life without the possibility of 

. parole. 

If you're looking for any connections 

in here, if you're looking for 1anything and :if 
I 

there's one break in the chain las to anything, 

you must with no one to promise, no one to 

reward, no one, you're not allowed to have 

symp~thy, you:re not allow~d to have bias or 

prejudice come . into this case. 

Everybody has tried to do their best 

to present things to you for your consideration. · 

All we ean do is explain that Marion could adapt 

to a horrible situation. Yes, begging for life 

without the possibility of parole is what is 

being said to you right now. Begging to stop, 

begging to stop ~he thing. Is justice going to 

be served by taking his life? ls that ju~tice? 

All we can do is· present the facts and 
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Cloain9 Ar9u~ent by Mr. Cummings 

evidence that is given ~o us by -the State and 

the evidence as allowed in the courtroom. I'm 

asking -- excuse me, on behalf of Mr. Bowman 

requesting to show mercy on his life. I'm 

~sking on beh·alf of Mr .. Bowman to have you 

consider both sentences. I have to state that 

by statute. I'm asking you on behalf of 

Mr. Bowman to spare his life. 

Begging for his lite 1s not just a 

job, begging for his life, for mercy, is not 

anything less than manhood or in light of the 

circumstances surrounding what happened. 

Begging for his life is the right thing to do. 

It's the only thing to do. Begging for his life 

to you sets •side the chances of bias, 
. . 

prejudice, or ~ny other reason that came up in 

this courtroom to vote to take a human being's 

life away. Because as we all find out, as we 

all know, if you're not thought of, if you're 
I 

not important enough, you don't matter. You 

just don't matter. I'm going to ask you to make 

it matter. I'm asking you to make Mr. Bowman 

matter. 

Ladies and gentlemen, .on behalf o! 

Mr, Bowman, Ms. Thomas and I, I thank you for 
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Closin9 Ar9~aent by M~ . Cuaminga 

the privilege and opportunity to appear before 

you and I ask you, again, mercy to ·spare my 

client's life. Thank you, Judge. 

THE COURT: Thank you, Mr. Cummings. 

MR. CUMMINGS: Ma'am, at this time could we 

take a short break? 

THE COURT: Yes. · Very well. 

Ladies and gentle~en, I'm going to ask 

you to please step to your jury room. Do not 

discuss this matter and do not allow anyone to 

discuss ·it ·with you. Hold on one secon~. I'm 
I 

checking on to see if your lundh has arrived. 

I'll tell you what we're going to do, 

we're going to have a littl& bit of~ change. 

Ladies and gentlemen, it's going to take me 

probably the better part of an hour to deliver 

the charge to you. And as a result of th~t what 

we're going to do is we're going to take our 

lunch break. What I would like for you to do ia 

be mindful,. of course, not to discuss this 

matter or allow anyone to discuss it with you 

because you've not heard t .he .charge on the law. 

And then I want you to have your lunch and then 

when you•ve finished your lunch, and I bet some 

folks are going to want to· smoke after you've 
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had your lunch, when you have concluded those 

two matters, lunch, smoke, I want you to let us 

know because then we will ~- I will deliver the 

charge to you. But before you step out let me 

see counsel tor just a moment. 

(Whereupon, a bench conference was held 

off the record in the presence of the 

jury but out of the hearing of the jury.) 

THE COURT: All right, then. Ladies and 

gentlemen, step to your jury room, have your 

lunch. Thank you. 

(Whereupon, the jury retires to the jury room at 

12:53 p.m.) 

THE CO0RT : All right. Prior to the 

closing arguments I had asked counsel for 

Mr. Bowman that in the event he wished to argue 

just to introduce him, if he did not wish to 

argue just to indicate to me that we needed to 

take a break. And Mr. Cummin9s has indica~ed to 
I 

I me that we · needed to take a break so I take that 

to mean that Mr. Bowman has chosen not to make a 

final argument? 

MR. CUMMINGS: Judge, I would like to have 

my client stand up for just a moment, please. 

THE CO0RT: ~ertainly. Yes, sir, 
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Mr. Bowman. Mr. Bowman, as we talked about 

earlier you understand, of course, your right to 

make a closing argument? 
. I 

MR. BOWMAN: Yes, ma•am. 

THE COURT: And have you decided that you 

wish not to make a closin9 argument? 

MR. BOWMAN: Yes, ma'am. 

THE COURT: All right. And are you making 

that decision freely and voluntarily? 

MR. BOWMAN: Yes, ma'am. 

THE COURT: And you've didcussed that with 

your attorneys? 

MR. BOWMAN: Yes, ma'am. 

THE COURT: Do you have any questions with 

me Of your attorneys about your right to make 

closing argument? 

HR. B_0WMAN: No, ma'am. 

THE COURT: All right. And .yo~ under~tand 

then that you haye the right to make your . 

closing argument and you wish not to? 

MR. BOWMAN: Yes, ma'am. 

THE COURT: And you're doing that freely, . 

knowingly, and voluntarily? 

MR. BOWMAN: Yes, ma'am. 

THE COURT: Very well~ Any questions on 
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behalf of the State for Mr. Bowman? 

HR. BAILEY: Not from the State; 

Mr. Bowman. 

5013 

HR. CUMMINGS: I don't have a question, but 

I . would like to make a statement and ask my 

client to reconsider what he has just ~tated, . 
tour Honor, because the ultimate penalty is 

present I would suggest and I would recommend to 

my client, again, that he stand before the~e 

good folks and have the right to ask them to 

spare hi& life. And I apologize, I'm not trying 

to cause any delay, I'm asking hLm to please. 

reconsider that. 

THE COURT: Delay is ot no moment to this 

matter at all. You want to talk to him? Why 

don't you sit and talk to him. 

MR. CUMMINGS: Yes, Judge, for a moment, 

please. 

THE COURT: If you wish to change your 

mind, Mr. Bowman, you let me know. 

(Mr. Cummings and Ms. Hardee-Thomas conferring 

with Mr. Bowman.) 

THE COORT: All right, then. I think what 

we'll do is we're going to go ahead and take our 

~reak likewise for the lunch break and if he 
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give you all an opportunity to talk outside the 

courtroom, it appears that that would be 

appropriate. 

MR. CUMMI-NGS: Yes, ma 1 am. 

THE COURT: I do need, though, before ~OU 

do that to see counsel just for a moment 

regarding the charge .' 

(Lunch recess taken from 12:57 p.m. to 

THE COURT: All right. Now, of course 

we've had the lunch break. And, counsel, have 
I 

you had an opportunity, Mr. cuiLnings, Ms . 

Hardee-Thomas, to talk to Mr. Bowman?' 

MR. COMMINGS: That is correct, Judge . 

THE COORT: All right. And do you still 

wish to waive arguments? 

MR. BOWMAN: Yes, ma'am. 

THE COORT: Very well . . And you're doing so 

freely, volunta~ily, and knowingly? 

MR. BOWMAN: Yes, ma'am. 

THE COORT: Very well. Thank you. Let us 

have our jury. 

(Whereupon., the jury returns to the courtroom at 

1:46 p.m.) 

THE COURT: Ladies and gentlemen,• in your 
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1 defense theo,ry, right? 

2 A Yes, sir. 

3 0 All right.. If Tawain Gadso.n is actually out 

4 there buying the- gas and burn·ing 

5 A Pelder bought the gas. 

6 Q •But if Tawain is buying the gas and burning 

7 it, boy, it makes him look even wor se, doesn't it? 

8 A You're look~ng at a fil~ of Travis Felder 

9 buying- the gas. I don't think I can risk a true 

10 question to get something that • is not cor.rect. 

11 O Now, Darien Williams ,says .that the gas was 

12 put in a two iiter coke j~g by Tawain Gadson. 

13 'That' a not inconsistent with Travis going to pay 

1·4 •for it, is it? 

15 A It's not inconsist~nt if that•s · what 

16 happened, sir, but I don't remember -- again, I'm 

17 reading it from th.is guy who changed his statement 

18 and then he ~• writing _letters, saying, "I• m sorry, 

19 man, the police .made me talk,~ you know. 

20 0 . The police forced him to change his 

21 statement? 

22 A 

23 Q 

24 A 

Right, everybody. was forced, · right . 

And we know in soae cases that.may be true? 

Y~s, sir. 

1148 

25 Q AlL right. You mentioned Kandee Mar~in. Did 
f 
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~ you find it helpful in the penalty phase that 

2 Kandee knew Marion? 

3 A 

4 Q 

5 A 

6 Q 

Yes, sir. 

The families had ~een ciose together? 

Yes, sir. 

D~d you know Marion work~d with Kandee'.s 

7 brother and father and uncle? 

8 A 

9 

Yes, sir ~ 

MR. NATBRSs Your Honor, again I just want to 

10 object to this being a new ground. 

11 

12 

THE COURT: How do we know there ts a ground? 

MR. NATBRS: That is my problem. They are 

13 required to disclose all the . new stuff they are 

14 c9ming up with. 

lS TRB COURT: · He is asking what he knew about 

16 the relationahip of Mr. Bowman and the victim, so 

17 I'm going to· permit it right now. 

18 BY MR. BROWN:. 

I think you already said this to one of my 

20 questions, I will just ask it. Kandee's mother 

21 knew Marion, she testif~ed at trial? 

22 A 

23 Q 

Yes. 

Tell · me about the issue of the drug uae by 

·~4 Kandee. 
' 

2S A There was cocaine found in her body by the 

1390 
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toxicologist, we. know that. The question is when 

the cocaine derivative -or cocaine was in her body. 

I did not want to portray my guy as a drug dealer. 

The only way Kandee would have gotten the drugs, if 

it was belieyed what was goi.ng on here, was from my 

fellow:. 

Now, the other thing is, trade the watch for 

drugs. The watch is ·found in -his poeket. Gadson 
+ 

said she wouldn~t trick, that is why she was 

killed. My guy, you know, alleged she had a wire 

on, she was narcing for the cops. No matter what I 

did on that to impeach th&t dead little girl in 

this courtroom, Mr. Brown, and I say it with the 

highest candor and respect, I think would have been 

the most egregious error ·t could have made; because 

she's dead and for what reason, okay, wearing a 

-wi.re? Oh, that ' .s great. Bec:ause she bought dope? 

Because who is giving her the !3-ope? ·And I did not 

want to attack · the little girl's characte~, I will 

say that. If . that is a flaw or miatake I'm sorry. 

Q Let me ask you a little bit about the drug 

issue about Marion. What came out at trial had to 

do wi.th a wire? 

A Yes, sir, ·that was motive, why ehe would be 

25 . killed. 
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Q Okay. And obviously it was a .motive for 

Marion to kill her? 

A Right. • Of course, as you know, .sir, and 

again wi t .h highest re.spect to Mrs. Bowman and _ 

Marion, his own aistera, the statement was the B 

word, be dead by dark, his own sister said that in 

a car and t~~tified to thatr and the reason I'm 

saying that i 's, · the more you find out through this 

trial, watch his whole family. testify against him, 

it hurt us, it hurt bad, and what bias, prejudice 

or reason did she h~ve to want to say ~hat against 

her own brother . who she's supposed to love? 

Q She was charged with a crime, too? 

A Yes, getting rid of a gun, which· opened up 

anothe~ bad door. The whole family was charged 

with getting rid o~ the gun. 

Q We're going to come back to t;bat. 

A Yes, sir. 

Q • That is another issue I've got. Let .me try 

to stick on. this. 

TBB COURT: About five minutes tie it u.p, a.a 

for as a quitting point. 

·MR. BROWN: - Yes, air, that is what I'm trying 

to do. 

BY MR. ,BROWN; 

1392 
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O The jury heard a possible motive from the 

State, possible motive f .or Marion to kill her was -· 

~hat she was w~aring a wire? 

A Yes,: sir. 

l11S 

O That implies Marion deals drugs? 

A Yee, but no P,roof of it because he wasn't 

taking the stand and the.y didn-''.t have any drug 

dealing until we got to the P,enalty phase, · where I 

asked Jeff Yungman to talk about his youth, he sold 

drugs · for his mama. 

Q • Let me ask you abo~t that. Tell' me about the 

introduction of the drug use during the penalty 

phase. 

A The only introduction about that came in from 

the sources -- I didn't hear anything about Marion 

selling drugs or doing anything other than from our 

guy about how he had to grow up and how he had to 

make . money to. support his family. He supported his 
<. 

mama when she wa• sick~ 

Q Right. What was the strategy about not 

portraying the complete picture of Kandee and 

Marion's involvement in the penalty phase? . 

A I think I portr~yed what I needed to portray. 

If I'm in err.or again .I apologize, I apologize to 

Ma~ion. What I'm saying is, it does no good, I 
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1 tried that Gardn•r case up_here whe~e they tried to 

2 portray that white giri being with five African 

3 American men and, Mr. Brown, you slander a victim, 

4 you know the little girl is dead, they got those 

s nasty pictures in there in this penalty phase with 

6 her burned body, the statement ·a1legedly, •Black, 

1394 

7 please don't shoot me, I got a baby." Marion -would" 
I 

8 have known she had a child, he grew up with her . I 

9 tried to atay away from hu~ting Mias Martin in any 

10 ~ay because al~ ,the evidence and all the facts show 

11 she got shot in the back. 

12 0 . Let me ask you about Tawain discus~ing Kandee 

13 • smoking crac~ · out on Nursery Road. Have you .heard 

14· that before? 

;LS A Yes. 

16 Q Now, he didn't testify about that at the 

17 trial? 

18 A No, sir, and I , didn't -open up that door 

19 because allegedly, agai•n Mr. Brown, with h~gheet 

20 respect, they were out there to commit a burglary, 

21 that's great, they paint .a · picture_of my kid out 

2·2 t ,here to try ar.id have a burglary, be a felon. Then 

23 they paint a picture of they are going to do a job 

24 on a house. That didn't get out. 

2s o· Was ,Tawain given instructions? 
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A 1 don't know. It didn't come in. 

Q Was he given instructions to stay away from 

the drug use? 

A You .have to take that up with the people that 

interviewed him other than when I got him on the 

stand and what I did. I stayed away and I walked 

that tight rope as tight as I could, but I have • 

learned something in these years, and again with 

higheQt . respect. and candor, I'm not going to 

portray my guy as the reason why she's dead, dope, 

sex, drugs. I mean, I'm making. the Sta·te prove 

thei r c:ase. 

Q And I want to ask you· about that. Tell me 

about your understanding of the burglary and 

• Kandee. 

A Well, the testiaony was going to ~e that . they 

all went out tiere and cased t~e Nursery Road, go 

out there and hit a house. A _burglary in the 

nighttime is one of the nastiest felonies we have 

except for murder and csc. 
Q Sure. 

A So, great, they're going to be out there 

pulling a burglary. 

Q Kow does that tie in with the aggravater of · 

the k.idnapping? 
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A We have th~ broadest kidnapping s~atute in 

tb'is state in the un•ion, as we al 1 know, embagle, 

convey, decoy, any of that . If she went with them· 

by trickery or deceit that could be kidnapping if 

the jury were to find the elem~nts of kidnapping as 

given by our judges. 

Q Is that your understanding of what the 

allegation_ of aggravation was here? 

A I want to · say this out loud and·.·with Marion, 

what are you ·doing on Nu-rs.ery Road at that time of 

the morning with~ white female and African 

American males in Dorchester County? Really. Thi-a 

is 2001 but wha~ good are you doing out there on a 

dirt • road? • ·Okay. And we have all tbe hotneowners 

calling us saying they heard shots, then they come 

out and they find a burning car. So, that's the 

way this thing portrayed. The fire , department 

comes out, as you know. I have read this tile 

backward· and forward. ,If he' a there he' a a 

principal, if he's in the· car. If he's not there, 

how doee all these fact• get known, how are all 

·these facts to be told? 

Q What I'm trying to find out is first state ~f 

mind, 

A Pirat ~tate of mind she's dead. 

1396 
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At the time -- let's back up. The aggravater 

2 of kidnapping said she was ~mbag.led? 

3 A Obviously if they are taking somebody out to 

4. kill thetn and the poor ki,d says, • at least the 

5 testimony at trial, that came up f 'rom Gadson and 

6 the boys, sai·d t 'hat, •I · don't like this, I feel 

7 nervous, there is something wrong out ·he~e," and of 

8 course there was all thie ·kind of stuff about 

9 Marion saying; "She's wired, she -burned me," and 

10 that's the motive· why he alleg~dly would have 

11 killed her. 

12 Q 

13 A 

14 Q 

A motive? 

Well, yes. 

okay. I want- to make sure I understand. 

1s Tawain never testified that they went out there and 

16 tricked her to go? 

17 A 

18 Q 

Right, you're absolutely correct, sir. 

There was no testimony from Tawain that 

19 ·xandee was tricked or embagled or decoyed to the 

20 road? 

21 A Well, I can grasp that from the testimony but 

22 he used those words, no. 

23 Q 

.24 A 

Tell me what about that testimony shows that. · 

Prom .that testimony what was the intent of 

25 bringing her out here, go case a job, do a job, do 
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1 a burglary. 

2 Q' 

3 A 

4 Q 

5 A 

If Tawain believed that? 

I~ he believed it. 

If he came in court and aays he believed it? 

Then they ara, they are all burglars, 

6 attempted burglary or they are pl~nning conspir~cy 

7 to commit a felony. 

8 Q The differenc·e -ia not whether a murder 

, happened, but whether a kidnapping murder happened, 

10 right? 

11 A Yes, sir. 

12 Q Okay. I want to ask this one question on 

13 this because you asked why would she be out there 

14 in a desolate area; paraphrasing? 

15 A 

16· Q 

Right. 

Is that a place for somebody to go out there 

17 and smoke crack? 

18 A. I wish they wo·uld haye picked eight miles 

19 difference, in Orongeburg County, we would?'t be 

20 here today. 

21 Q Bqt . somebody who ~sea crack ·is not going tQ 

22 go out and uae it in a public place ae muc~ as a 

23 private -place, would they? 

24 A To answer your question, that's up to the 

25 people who wan~ to do illegal drug~. I can't 

13~8 
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answer that but I would say most peopl~ stay . inside 

and do it so they don't g~t arrested by the police . 

A dirt road, a cop car comes down the road at that 

time of the morning, they are goi_ng to stop to see 

who is out there. But again, why people do things 

that they do, we get the after effects. 

7· Q But use of crack on that road by Kandee, is 

8 that somewhat relevant to whether she felt embagled 

9 . or. whether she felt she . wasn't ·embagled? 

10 A From reading all the statements and all the 

11 worries th·at I had on this case, including I 

12 belie·v• my client's words were £~reed out of him, 

13 it ._ felt more like this was. plann~d to bring this 

14 gir~ out there and dispose of her. 

1S Q 

16 A 

And planned by who? 

It you believe the two statements that were 

17 suppresaed, by Marion and Gadaon. 

18 Q I .want to make sure we unders~and. I'• going 

19 to stop here. put you believe Gadson had something 

20 to do .with it? 

21 A 

22 

Yes. 

MR. BROWN: This is kind of a stopping point. 

23 '!'hat l'eads right into Gadson. 

24 THE ,COURT: Okay. Now, as you know, Mr. 

2S C~•mings, please do not discuss your testimony, 

11!9 
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okay? 

THB WITNBSS: • Yes, air. · 

THB COURT: Have a good lunch. You all be 

back about 2:45, hopefully I ~ill be close to being 

finished with my other hearing. 

(Recessed at 1:05 p.m.). 

(Reconvened at 4:15 p.m.). 

THB COURT: All right. Now, yesterday Miss 

Davis wae on the stand, and because the day ended 

we were not ab~e t~ have her cross-examination done 

and so we'll now, ·as soon as I get my ·notes to 

wh_ere w~ were at we will now go with Miss Dale 

Davie, mitigation expert. I ha~e my note■ about 

her direct testimony yesterday and my l~st note was 

where ahe first . met Mr. Cummings in January of '02. 

All right, Mr . Waters. 

MR. WATERS: Thank you, Your Honor. May it 

pleas~ the court. 

1400 



(_ 

9:18-cv-00287-TLW Date Filed 03/05118 Entry Number 11-18 Page 204 of 493 
-l21a-

1 Court. 

2 THB COURT: Yes, sir. 

3 FURTHER DIRBCT EXAMINATION 

4 QUBSTIONS BY MR. BROW~: 

5 Q 

G it up 

7 

I want to ask you a little bit, ' kind of pick 

THB COUR~s For my_ information, after we left 

8 Mr. Cu1"mings that day we had convened again and di.d 

9 without him, we did other witnes.sea. 

10 

11 

MR. BROWN: We did Marva Hardee~ThQmas. 
. 

THE COURT: That is the only thing we did, we 

12 did that in Dillon, di~n't we, St George? 

13 

14 

MR. WATBRS~ St. George. We did Dale Davis. 

THB COURT: - We did »·ale Davis after we let 

15 him off the stand? 

16 

17 

18 

19 

MR . . WATBRS: Right, correct. 

THB COURT, Okay. All right. 

MR. BROWN: May ~t please tbe Court? 

THB COURT, Yes, sir. 

20 BY MR. BROWN: 

· 21 Q Mr.' Cummings, kind of going back do where we 

22 were, putting that back in context, if we can just 

23 take up where we left after a little bit, some of 

24 this is in some of my notes, I kind of want to get 

2·5 back to Randee Martin. You had testified about the 
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l fact this was .obviously· a murder. One thing I 

2 would ask, I want to ta·lk about Tawain Gadson. 

3 Tawain Gadson took the stand, testified, the 

4 primary witness regarding the murder. Do you 

5 recall the instructions that he was gi~en ~bout 

6 testify~ng about Kandee Martin smoking crack on 

7 Nursery Road? 

8 A tnatructiona ~ no, air, I don't remeMber what 

, instructions he wa.e given oth'er than I believe Mr. · 

10 Bailey starts· off by saying , you know , "You're not 

11 given any deals, you're here to tell the truth." 

12 That is all I remember about what Walter might have 

13 said, I know you will ask him that . 

14 Q . Did you all reach an agreement that the crack 

1S smoking was not supposed to be talked about? . ._ 

16 A 

17 

The best of my recollection --

TBB COURT: When yo~ are referring to the 

18 crack smoking-~ 

19 Q I'll glve · a little basis. She had been using 

20 drugs? 

. 21 A . There was stuff found in in her body at the 

22 ·forensic autopsy. 

23 Q 

24 A 

25 

The jury never heard that information? 

The best of my information, no. 

THB COURT: Not even in the a~topsy? 
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1 MR. B~OWN: It was revealed in the autopsy 

2 but not in the trial. 

3 THB COURT: I'm saying the autopsy never came 

4 • in in front of the jury as .for .as the findings? 

5 

'6 

7 

THB KITNBSS: No, sir. · 

MR. BRONN: No, sir. 

THB WITNESS: I did want to keep parts of 

8 that out, you know, what the condition of the body 

9 was as well .as there was an issue that I was very 

10 cautious of, Mr. Brown, about whether or not people 

11 had ever touched Miss Kandee Martin in a certain 

12 way, ·degrading, sexual way. 

13 BY MR. BRO'WNa . • 

14 Q Let's talk about that a little bit. I think 

15· we had -- well , we're going to get into that. Let 

16 me back up. The jury never heard anything about 

17 Kandee·Martin being a drug user? 

18 A 

19 Q 

• 2-0 A 

21 Q 

The best of my recollection that's correct. 

All ~ight . But you knew about it? 

Yes, sir. 

And in . fact, gosh-, I la;te to s~eak •i 11 of the 

22 deceased but she, there was some general reputation 

23 information ahe used druga and/or prostitut~d 

24 herself or a combination of ~he two? 

25 A Yea, sir , a·nd again this is as an officer of 
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l •G 

the court to you, sir, and everybody _in here is 

officers of the court, hurting the victim I think 

would have hurt Marion more, maybe helped him a. 

little bit evidentiary wise that she . did dop~. • 

~hat I was worried about, I gues~, where she got 

her dope from, and everybody in the world knew, and 

it came out in the penalty phase also, that Marion 

lived on tJ;le street, he was .self supporting, ·he 

tried to find ways to aupport himael~ and he 

• sometimes delved into aomething he shoul.dn' t have 

delved into. -

But I also haci the horri'ble experience 
. . 

dealing with the Missy MaLaughlin · trial where that 

lady was also accused of using her body f~r drugs, 

a~d believe me, it didn't eit well with that jury. 

Q And let me, I want to probe a little bit of . . 
. . 

17 • that. The ju;-y actually found 
1
out be.fore they 

18 issued their sentence that Marion Bowman sold 

19 drugs? 

20 A In the penalty phase ev~rything comes in, we 

21 all know, cha~acter, bad character. The trial 

22 flowed the way _it . flowed·. 

23 Q But the information that Marion dealt drugs 

24 came out through you all'~ witnesses · on direct, you 

25 asked --

1634 
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1 A 

2 Q 

3 A 

4 Q 

Yes. 

-- Jeff Yungman about it? 

How ~arion lived. 

How Marion made money, he said candidly he 

5 had dealt drugs? 

6 A The only way to get his background in at that 

7 point in mitigation. was to try and show that, you 

8 know, ·. for lack of· a better word, he . was basically 

9 kicked to the cui-b a.t a young · age and he would do 

10 what he had to do to survive. 

11 Q Right. So, here is my point. outside of ehe 

12 guilt phase, because l don't really know that Miss 

13 Martin's drug use had anything to do with guil~ or 

14 lack thereof. 

15 A • I have never beard it in the guilt phase, 

16 ever. 

17 Q We' re not talking about a self defens·e case 

18 where we are saying somebody was agg~essive and had 

19 used drugs? 

20 A Right. 

21 0 In the · penalty phase the jury actually hears, 

22 in your openings, in your case in• chief that, not 

23 opening statement, excuse me, but in your case in 

24. chief they hear that Marion deals drugs? 

25 A Right. 
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And, so, my question is why didn't it come · 

2 out that Kan4ee Martin also used drugs? 

3 A I didn't wapt to add another felony or bad 

4 character to my client, that he was selling drugs 

.5 to Kandee. I did what I chose .~o do at that time. 

6 Q Was there any·question that Tawain Gadson 

7 would have said· ahe was using drugs on Nursery 

8 Road? 

9 A I didn't believe a thing Tawain Gadeon said, 
. . 

10 personally. I have been doing this a long· time. 

11 Everybody in the room, you know, the people that 

12 cut deals .are people guilty or guiltier. I have 

13 learned that a long time ago . 

14 Q Now, one of the things that a prosecutor can 

15 bring out in the penal t ·y phase, fair game is victim 

16 ·impact? 

17 A Absolutely. 

18 Q· One thing they indicated was that the impact . 

19 upon the family of Miss Martin was the loss of her 

20 as a mother to her child? 

21 A Ye,a, sir. 

22 Q And in fact they traumatized the fact that he 

23 killed .her just before her child's thi~d· birthday? 

24 A Right. aslack, please don't kill me, I'm got 

25 a baby.• I remember that word. 

1636 
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Q It was right before the birthday? 

A· Right. 

O That ac~ordi~g to Tawain Gadson she made that 

statem·ent? 

A Yeq. 

Q My question ia this. Does it not present a 

forward context of her mothering to show that .she 

was a crack addict? 

A Again, I guess I could sit back and play 

Monday morning quarterback now and -say, you know, 

attack the victim, the jury has already found him 

guilty, you know, I could sit here and say that. 

If I made an error I apologize. If I didn't 

vigorously cross-examine to help Marion, then I 

• made a ·mistake and· I apologize, but- I flowed with 

the case the way I thought I should have .done it. 

Wheth•r . our courts want to cal~ it strategy or a 

choice not t9 attack the victim any more than we 

did, she's dead. 

We also learned she had another . child 

somewhere that was given away or done something 

else with. 

23 . Q Well, let me ask you abou~ that. You did • 

24 hear that information? 

25 A Yes, . we heard it. I couldn't get any help . . 
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1 from anybody to prove it. We did our own · street 

2 stuff around, had in~estigators go to try to find, 

3 you know, where the child might have been, who was 

4 -raising it, and that is what you do, you jus.t try. 

5 Q And pear with me a little bit. Now, this 

6 child was about three years old, right? 

1 A I'm trying to. remember. seven years back, I 

a would say whatever _you tell me the age is, it 
. . 

9 sounds about right. 

10 Q 

11 .A 

12 Q· 

13 A 

The record speaks for itself. 

Right:. 

And at the time of her death · she was --

A · young mom.. I don't remember Kandee' s age 

14 off the top of my head. 

15 Q 

16 A 

17 Q 

About twenty years old? 

Right . 

And ahe had been pregnant for a year, so 

18 we• re ta.llcing about somewhere around the age 

19 sixteen that ehe would have been pregnant? 

20 A At the very beginning, the first time in her 

21 life, yea, and as a minor she should have been 

22 protect.ec;l. 

23 0 Let me keep going witb thie. Thie other 

24 child that ~as given away --

25 A If that is what really occurred. I know she 

1638 
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1 didn't have physical posse~sion. 

2 Q But there was no question she had another 

3 child? 

4 A In my opinion, no, air, there was no 

5 question, plus I believe Marion or· the family told 

6 me she might have had another baby, one of his 

7 sisters maybe . . 

8 Q By the · time · she's twent·y we' re talking about 

9 two . chiJdren~ 

10 A I would .say at least to my pe~sonal 

11 knowledge; yes, s~r. 

12 Q Okay . . Which -- and again I want you to 

13 understand when I talk about this evidence coming 

14 i~ to provide a picture about the .victim impact I 

15 want to make sure you're aware I'm not talking 

16 about attacking her, I'm talking about being 

17 truthful because it is unusual that victim impact 

18 goes to . a•jury, in fact it is only in capitaL cases 

1• that I'm aware of? 

20 A 

21 Q 

22 A 

23 Q 

Tha~ is the only time. 

In -sentencing? 

Right. 

That actually was a change in the law however 

24 many decades and a half ago that allowed this? 

25 A Yea, sir. 
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This type evidence, the State wants it in 

2 because it allows them to give a factor to ~mpose 

3 death? 

4 A 'Correct . 

5 Q Because when t~ey weigh the appropriateness 

6 of death as a punishment they can consider all of 

7 those faots , including the imapct that the victim's 

8 loss ~f life has? 

9 A That is what tlie Legislature decided, yes. 

10 Q So, what it was, logica'lly if the impact of 

11 the loss of the victim'·s lite was not as grea.t it 

12 may weigh leas toward t~e appropriateness of a 

13 death sentence? 

14 A And it is almost like you~re pitting 

1~ witnesae~, or pitting their value of thei~ lives, 

16 the white girl versus the black young man who 

17 allegedly shot ·her, and tJ)at is · what you try to 

18 hopefully avoid but that is what occurs 9o ·percent 

19 of the tiae ~ 

20 Q Well, let·me ask you, y~u were a prq~ecutor 

21 at one time? 

22 A 

23 Q 

Yes, sir . 

And in murder ~oases one of the thing~ that, 

24 that is, the victim's character, for lack of a 

25 better word, is that not something that is .weighed 

1640 
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l when you . decide to file death notice? 

.Back when I did it • -

1311 

2 A 

· J MR. WATBRS: Your Honor, I object to this. I 

4 don't see how that is relevant, what he would have 

5 done as a prosecutor. 

6 

7 A 

THE COURT: .I' 11 let him answer. 

Personally it. goes against everything I 

8 ' believe in about the -death penalty. I'm _an old 

9 Irish Catholic, I tell people all the time I'm a 

10 sinner. The first ·thing is one human being's life 

11 is no better than anyone else. I also was a cop a 

12 long time ago. · I know_ when people kill a police 

13 officer ~~ere is no redeeming value because that is 

14 the last line of defense, or a judge, or one of us 

15 guys doing our jobs, or lady, because that is the 

16 last bastion of •ociety or decency we have left. 

17 Just like, you know, do you believe in it? 

18 No but yes I un~eratand the rationale behind it. 

19 And so, y~s, I have dorie death penalty 

20 proseoutio,ns. The issue there is should one person 

21 be valued greater than the other. It happens every 

22 day. · The guy on the corner holds up a sign says 

23 ~ill work for food; we call him a bum. We don•t 

24 know the circumstances behind it. The young --

25 THB COURT: Do you wan~ to ask a question or 
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go farther? 

MR. BROWN: I didn-'t want . to stop him. ln 

another hearing I was told not to. -

A I think , it is horrible to do that but I think 

society does it. Again I think it is unfair and I 

hope it did not prejudice Mr. Bowman at all in hie 

case. 

Q But again, those are two facts, one fact she 

had· used drugs even if it is a ~inimum, there ia no 

queetion •that -~he had used drugs? 

A No question but aga•in, and here is the 

throwback o~ that, what you have to . weigh. Do ,you 

' think somebody- 4eaerves to die, I •.m not asking you 

this question, sir, but a rhetorical question, do 

you think .somebody should die for the use of dope? 

Q I understand. 

A Now, there ·was al■o one· underlying thing 

here. ~gain this is i~ response to youi question. 

If you believed everybody in this case, including 

Mr. Bowman·' s sister and famiiy, t.hat she was going 
. ~ 

to be _dead by dark because· she was going to rat him 

out for selling dope, so that was the biggest 

landmine that this lawyer wanted, to avoid . So, if 

you m~ntioned dope it might have opened up the door 

if , I had mentioned that she was ~sing. Who did she 

1642 
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get it f~om? And of course 

Q How about in the penalty phase, though? You 

~nly get there i! he ha$ been convicted. 

A Oh, · yes, and you're absolutely correct on 

that but in the penalty phase I still didn't want 

to portray Mr. Bowman as beiµg the drug dealing kid 

· that nobody cared about, that would take a .life 

because somebody ratted him out for selli~g dope. 

Q Now, let me ask you, would the drug use not 

be relevant to the issue of her state of mind in 

~he penalty phase, ~or the ~idnapping aggravator, 

right, it wasn't actually a grabbing •ki_dnapping? 

A Yes, six. We have the broadest kidnapping 

statute in the country as I'm aware of. 

Q Sure. 

A And further, i ·f you want to argue the state 

of mind,· ther were going th.ere to do a j~b, that is 

another thing that waa coming. out, so-called 

burglary, you have got people burglarizing houses 

· 1n the neighborhood in Dorchester county. Any way 

I turned on this thing I was stepping on a 

landmine, and I knew that. 

But again, if I made an error I apologize, I 

tried th.at case and in the penalty phase the best I 

t~oUght I could get out of the mileage with what 
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t1as happe,ning~ every time. we turned around, even 

before Jeff Yungman got kille~ on the stand. 

Q • Now, let me, before I get- into the other 

penalty phase issue~ l want to go back .and talk 

about -- well, we talked about Ricky Davi~ just fdr 

a second and I th~nk it is clear, did you have any 

conversat.ions with Marion Bowman- about Ricky Davis 

being represented by Marva Hardee-Thomas? 

A No, air. I never learned of that one bit 

until I read that in your petitio~. 

Q Okay . 

A ~nd f~rther, I found out, you know~ we 1 ll go 

through the cases, you know, we talked about Mr. • 

Mood, it ~a~ Cameron Marshall, Assistant Solicitor 

out of the 'Ninth Circuit at one time, it didn't 

ring a bell until fifteen minutes after I leave the 
. . 

courtroom, but that is where Mr. Mood came into 

_play, Cameron Marshall was trying to get him to cut 

a -deal for ti~e on the sentence, Hia client was 

willi.ng to help. 

O And he would have testified in faat Mr. 

Bowman was involved in the killing but in fact Mr. 

Gadson was involved? 

A Yes, sir, whatever 'he was going to proffer , 

right. 

1644 
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Now let me transition, I think that is a 

2 great lead into Tawain Gadson. I want to talk to 

l3l5 

3 . you about a eouple things. First of all Mr. Gadson 

was represented by Gene Dukes? 4 

5 

6 

7 

s· 

9 

10 

ll. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2i 

22 

23 

24 

25 

A Yea, sir. 

Q All right. And be was a Publie Defender? 

A Yea, sir. 

Q Did you ever talk to Marion about his status 

as a Public Defender versus Marva Hardee•Thomas' 

status as a Public Defender? 

A I think without ever, God rest his soul, 

okay, but without ~urting someone else's opinion, 

Gene waa very ill, he wa• having a hard time with 

life at that time, he was basically living by 

himself, he h~d the little office across the 

corner. Gene waa having a hard tim~. 

And . I don't know, they were· all independent 

contractors, the way I understood the PD' _s office 

at that time; Gene waa part-time or maybe 

full-·time by pay but <>nly reall-y worked whatever 

hours we had court. Marva, the same thing, bad a 

contract with the county . . So, I did not know what 

they did .or who they talked to. Normally the 

lawyer t -ells you, ••oh, by the way, I have a 

conflict." 
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Q Righ~. And on that note did you ever talk to 

Marion about that situation, either way, anything? 

A I'm ~rying to remember off the top of my 

head. The best of my recollection, sir, i don't 

believe that that came up but if I did I would tell 

·him whatever I learned~ 

Q Okay. 

A I' wouldn't hide anything from that young man. 

Q There is no specific recollectien about 

A No, ·sir. 

Q Ok·ay. There is no recoll.ection -ai>out him 

waiving any conflict, if one existed? 

A No. I would have had that in writing, number 

one. Number two, I would have brought it to the 

court'• attention. The only person can appoint on 

16 , a death penalty case is a judge after they qualify. 

-~' 
18 

19 

20 

21 

22 

23 

24 

25 

Q What did you ever kno~ about the mental 

health evaluation of Tawain Gadson? 

A- I don't ·think I. - - . the best of my 

recollection, I don't ree~ll that. I might have 

received a report and read it but I · don't think I 

would have. been privy to that because he was· 

represented by counsel . 

Q All right. 

A . I don't believe hi,s competency came into play 

1646 
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1 aa a witness. 

2 Q Well, let me ask you to take a look at his, 

3 what has been marked and entered as Plaintiff's 

4 Bxhibit 8, which is his mental health evaluation, 

5 and let me ask you if you recall ever finding out, 

6 I'm going to just hit a oouple things, t~at he 

7 smoked marijuana all the time, ev~ry day, and I'm · 

a kind of generalizing on that, and that he also 

9 suffered from blackouts and had verbal · memory 

10 impairment or heard beeping noises or a voice? 

11 A I'm trying to remember if Marion told me 

12 about him being a 'doper, for lack of a better 

13 word, you know, to make it quick and easy, and I 

14 thought Mari'on told me he ·basically waan' t all 

15 there. 

16 Q And let Me ask you, have you ever -- well, 

17 let me --

18 A You ha~ a ques~ion about this document . I 

19 don't remember seeing this document. 

20 • 0 

21 A 

22 Q 

23 A 

24 Q· 

Okay. 

All right. 

. Or receiving it ·in discovery? 

No, sir, I don'·t remember that. 

Now, ag_ain, there is no quest'ion Ta.wain 

25 Gadson ie the sole claimed eyewitnes• to this 

llli 
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~ killing? 

2 A 

3 Q 

4 A 

5 Q 

6 A 

7 Q 

Yes, sir. And in the car allegedly. 

Okay. The deceased? 

Marion. 

Mr. Gadson, he and Mr. Bowman? 

Yea, sir. 

And, so, he testified, in keeping with that, 

8 to the jury and tell~ them what he recalls from _~he 

9 killing? '. 

10 A Yes~ sir, as a principal, right. 

• 11 Q So, his recollection and credibility is 

12 crucial? 

13 A Yee, sir. 

14 Q And if he' a hearing a voio·e or beep'ing· noises 

15 or con•umea afflounts of dru~s that would impair bis 

. 16 -ability to recall, such as having a verbal memory 

17 impairment, ~r hia ability to recall that date 

18 would have been clouded by drug use that would be 

19 of some relevance regarding his ·credibility? 

20 A 

21 Q 

22 A 

23 Q . 

Yes, sir. 

Okay. Or hav!n~ blackouts? 

Yea, sir. 

All right. And, so, th• decision not to 

24 present that is not a atr~tegy decision? 

25 A I think I cross-examined that gentleman, as I 

1648 
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think I testified to this the first time I talked 

to you, I tried to examine him the best I could. 

If i failed to do that • and if th·at·• is what our 

supreme Court says, then I apologize to Mr : Bowman. 

Q But to be very specific, I appreciate that, 

what I~m ·trying to ·find out, you didn't make .a 

strategy call not to use t -hat bit of information 

that was CQntained in Plaintiff's Exhibit 8? 

1319 

A No, that would not be strategy, no, . sir. You 

are in ·the heat of verbal argument in there and you 

,sk questions, sometimes you wonde~ why you ask 

that question, sometimes you wonder why you didn't 

remember to ask the other one. 

Q But you would have ask"ed him about blacking 

out, heari~g voice~? 

A I would hope and pr~y I would, okay? I don't 

know what else to say. 

Q I just wa.nt to make clear, and I apologize, 

Your Honor, for asking it a c~uple ways, I'm going 

to make clear that .he didn't make a .strategy call. 

He didn't have Mumber 8. 

A l didn't. 

THB COURT: Strategy call about what? 

MR. BROWN: About not asking, impeaching Mr. 

Gadson about the information contained in. Exhibit 
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l a, which is Mr. Gadaon's DMH report. 

2 

3 

4 

THB COURT: Mental Health? 

MR. sgowN, Yes, ~ir. 

THB WITNBSS: Do you want that, Your Honor? 

5 It deals •with Mr. Gadson, his 6wn claim -that he 

6 hears voices, blacks out, I can't remember. It's 

7 in the report. 

8 THB COURT: Mr. Cummings ·made a choice not to 

9 bring that up? 

10 

11 

MR. BROWN: Just the opposite. 

THB WITNESS: I hadn't seen the document. I 

12 hope I would have brought that up. 

13 

14 

16 

17 

THB COURT: · You 'didn't know about it? 

THB WITNBSS: No, sir. 

THB COURT; Did the State have it? 

MR. BROWN: We finally got it from the State. 

THB COURT: You~. argument is the State should 

18 have give~ him somethi·ng that is exculpatory? 

19 M~. ~ROWN: Yes. That is ~aised in our 

20 third, impeaching, not exculpatory, borderline 

21 exculpatory. 

22 THB COURT: Why not use it to impeach him 

23 rather than exculpatory? 

24 MR. BROWN: In this case it would be used for 

25 both, to impeach his general credibility and his 

1650 
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l credibility regardJng rec~ll of that incident, SQ 

·2 it follows both prongs of Brady. 

3 THB COURT: Go ahead. 

4 MR. BROWN; Of course I pelieve we have also 

5 alleged, ~ith all due respect to Mr. Cummings, it 

6 was ineffective assist-ance of . counsel not to. use· it 

7 but if he didn't have it or know about it I don't 

8 know how he · would use it. 

9 THB COURT: Let me ask you, how did the State 

10 have Mr. Gadson -- this is back in 2001? 

ll 

12 

MR. BROWN: Yes, air . 

THB COURT: This was done regarding his other 

13 -charge? 

14 MR. BROWN : This murder, he was charged. with 

15 this murder, too . . 
16 THB COURT : And ; so, Mr . Dukes had him 

17 evaluated? 

18 MR. BROWN: And Mr. Bailey kn~w about it and 

1~ of course Mr. Cummings was not a party t ·o that 

20 case. I mean , . he was counsel for a co-defendant. 

21 THB COURT : Okay. 

22 BY MR. BROWN: 

23 Q And you had testified before that what you 

· 24 got bad a Rule S stamp on it? 

25 A Everything I would have would have a Rule 5 

78811 
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16 

17 

18 

19 

20 

·21 

22 

23 

24 

25 

stamp, plus it also would haye my office saying 

what we got. 

Q • You don• t recaJl this one? 

A ~o, sir, not to the best of my recollection, 

no, sir, I do not, plus I have never seen one of 

those on a •witness. 

Q And l would concede there probably are some 

rules, not constitutional rules, but rules 

regarding privilege of medical records, which gets 

int~ kind' of a legal issue, I don't want to debate 

it with a witness. 

A That is what we do. 

Q I would concede that there are rules that 

protect the privacy of mental health records and I 

think it would' be a later question for the courts 

whether if ' there were, whetb~r a constitutional 

duty to turn over medical records ·trumps Mr. 

Gadeoff's right to privacy. I will leave that with 

you. That is consistent with you not getting it? 

A I didn't. 

Q That's right. Ok~y . Have you ever seen 

TawaJn Gadson's plea agreement or indictment? 

A Yes, sir, I saw the indictment. I'm also 

privy to his plea, Walter sent out everybody, 

"There is this proffer.• 

1652 
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1 Q I will show you, that is Plaintiff's 1, which 

2 is the indictment. For the court's record, the 

3 Clerk's office does not have a copy· of this 

4 ind~ctment, Your Honor. 

5 A Yes, sir, · I have s~en, I don't know if this 

6 is the actual original indictment tha~ went to 

7 Madam Clerk, I remember· getting an indictment from 

8 Mr. Bailey ot course on my client and of course the 

9 other client by Brady, but again it would be in my 

10 file. 

11 Q And I'm going to let you keep that and look 

12 at Pl~intiff's 3, which is a plea agreem~nt. 

13 A 

14 Q 

15 A 

Okay. 

And Plaintiff's 4, which is a warrant. 

Plaintiff's Exhibit Number 3 signed May 13th 

16 by Mr. Bailey, Mr. G~dson and Mr. Dukes, as I see 

17 their signatures, 

18 Q 

19 A 

20 Q 

21 A 

~o, we're in .the heat of trial? 

Rigl'_lt. 

You hav• picked a. jury at t ·his point? 

Ye•, and how -- this is where Marion. probably 

22 lost ·a lot of faith in me because I dragged him 

23 back there along with family members, big Walt 
I 

24 Mitchell, and begged _him to plead ' to save his life, 

25 I did, I will tell you that. We took time, the 
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1 judge g•ve us extra time to go back in the back 

2 room and --

1654 

3 

4 A 

THB COURT: What are _you looking at here? 

I'm.looking at the Plaintiff's Number 3, sir. 

s It•~ an agreement by Mr. Oadaon to testify against 

6 my client. He had ·not been willi~g to do that up 

7 until the stage of tria~, the eve of trial, if you · 

B want to call · it that way. 

9 Q so, you believe you were act~ally provided a 

10 copy of that plea agreement? 

11 A Right, l'm sure Walter had it delivered to 

12 the office, which is what they used to· do. 

13 . Q Just for the record, it ts in ~he transcript, 

14 on May 13th you all are actually doing jury 

15 qualification on that daY.? 

16 A 

17 Q 

Yea, we were working. 

So, ·you all ~ere in the trial doing th~ juri 

18 selection part, •qualificatioti, and Walter . at the 

19 same time, not simult~neously, but he goes that · day 

20 and strfkes a deal with Mr. Dukes and Mr. Gadson?" 

21 A 

22 Q 

23 A 

24 Q 

25 mean 

However he did it. 

According to the dates on that document? 

Yea, · str. 

Okay. But do you believe you got that? I 
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Oh, yes . I ~e~n, I had to have goten the 

2 plea deal · or at .least notice he was going to · flip 

3 and _test.ify against my client. The best of my 

4 recollection - -

5 Q Bear with . me, because there is a ·difference, 

·6 I understand, because you -did cross - examine Gadson 

7 about cutting a deal? 

8 

9 

A 

Q 

copy 

A 

Q 

Yes. 

My question 

of that plea 

Seven years 

I ~nd~rstand 

is did you actual,ly receive a 

agree_ment? 

later. 

that. 

1386 

10 

11 

12 

13 A I don't ever want to make a· mistake with this 

14 man's life in p~ril. I don't remember if Walter 

is handed me a package or walked across like you and 

16 Mr. Waters would do, . •Here, he's going to testify ~• 

17 That might show up .without a Rule s stamp... If it 

18 does, then how I got it, whether or not it's in my 

19 file, it would be either handed to me in the 

20 cou:rtroom or in the ·back room, which we commonly 

21 call - it, as you walk . out the hack way at St . 

22 .George, the Solicitor's office had a little office 

23 back. there, might hand me that and I got to 'go talk 

24 to Marion . . 

25 Q . would you do me a favor.at some point after 
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l you have testified,. look through your file to see 

2 if you ean locate a Rule S copy? 

3 A You gentlemen have everything I ever had ·on 

4 thia oa•e from what I had in my file. 

s 0 But it's been returned, let's make sure the 

~ record is clear. 

7 MR. WATBRS: Your Honor, . we d-j.spute that. 

8 Remember again they kept the file and Mr. Cummings 

9 did n~~ get it back until . shortly before we began 

10 this hearing and I have never had a copy of Mr. · 

11 cumming's file. 

12 

13 

THB COURT: .You mean this hearing today? 

MR. WATBRS: No, when we first began. If you 

14 remember --

15 

16 

THB COURT1 You had it for a while . · 

MR. WATERS: He has had it but the State has 

17 never had a copy of Mr. Cummings' file. 

18 ~R. BROWN, I understand that. We don~t have 

19 a copy of Mr. Cummings' file at this point, '. Mr. 

20 Cummings took his file back. 

22 

23 

THB COURTi You gave it back? 

MR. BROWN: That's eorrect. 

THB COURT: He · didn;t take it back,. you all 

24 gave it back. 

25 MR. "BROWN: All I'm asking is if he can look 

1656 
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1 to see if he can f~nd a Rule 5 copy in there. 

2 THB WITNBSS: Yes, Jack, Mr. Sinclaire on the 

3 way home, l kept it right.by the b~ck. of my oftic~, 

4 he is welcome to go -by and get those pl~stic bins 

s and copy them for posterity. 

6 MR. BROWN: Let me put it in c~ntext. Ne 

7 assert we never got a copy of that plea agreement, 

8 that is · in our claim and it is not a question, I'm 

9 trying --

10 

11 

-MR. WATBRSt I would objegt to that, 

MR. BROWN: ~tis not a question, I'm trying 

12 to, I have asked if he would .have·a chance at some 

13 point in time after he leaves the stand tq _look to 

14 see if that is in there. 

15 

16 

17 

18 

·19 

THB COURT: If what? 

MR. BROWN: That plea agreement. 

THE WITN8S8: Plaintiff's 3, sir. 

THE COURT; But you said you were aware. 

THB WITNBBB: Yes, they cut a deal. Now they 

20 ask me whether I'm sure I saw th~ paper. I might 

2i h~ve just been told by Walter he'• going to flip. 

22 THE COURT: But did you say that your 

23 knowledge of this caused you to get ~r. Bowman and 

24 take him back, you wanted him to take _a _plea? 

25 THB WI~NBSS: Absolutely, sir. That was in 
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l writing to the gentleman and everybody there, but 

2 Marion turned it down. I had hi• family go ba~k, 

3 his mama went back. · 

4 THB qouRTi If you look in the file, whether 

s you find it or not, you are aware Mr. Gadson made a 

6 deal to testify for the State? 

7 

8 

THB WITNBSS: Oh, yes, -sir. 

MR. BROWN: We concede that, because I asked 

9 him about a deal, Your Honor. 

10 BY MR. BROWN: 

11 0 . Here is where I want to try to go ·into a · 

12 little bit on that. What did Tawain, what was your 

13 underatan~ing, what did Tawain Gadson do to merit a 

14 charge of murder? 

15 A 

16 Q 

17 A 

Well, number one 

To serve as a factual basis? 

Number one, if everything was true he was 

18 clearly a principal, he was there. 

1~ Q 

20 

· 21 

22 

23' 

Besides being there --

MR. WATBRS: Your Honor, I -object to --

THB COURT: I'll let him answer the question. 

MR. BROWN: I'm trying to get~-

THB COURT: If .he answers it wrong, then be 

2·4 answers it wrong. 

25 BY MR. BROWN: 

1658 
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1 Q Besides being there, let me get this long 

·, 2- question here in, obviously being present is not 

3 guilt•. 

4 A And involved in the allegations. 

5 Q Being present at the scene of a crime 1s not 

6 guilty in South Carolina? 

7 A 

8 Q 

Mere presence ian't. 

Mere preaenoe with knowledge that a crime is 

9 going to occur is not guilty? 

10 A Por that offense, it could be misprison of a 

11 felony. • 

12 0 Bingo . . so, more than knowledge of a murder 

13 and more than presence with knowledge of a murder. 

14 Wha·t did Mr. Gadson do that served .as a i ·egitimate 

15 basis for prosecution as a murderer, not just in 

16 February of '01, but all the way through the 

17 signing of that plea.agreement on May 13th, 2002, 

18 during Mr. Bowman's trial? 

19 A Either, A, he shot Kandee, or B, he was the~e 

20 and helped Mr·. Bowman shoot Kandee and helped 

21 dispose of t ·he body. 

22 Q . 

23 A · 

24 Q 

Okay. 

T~at is the beat of my recollection. 

That would be like after the fact, which is · 

25 basically- .what he pled ·eo? 
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1 A 

2 Q 

Yes, sir. 

it was a reduced charge. Okay, how .did he 

3 help hi"m shoot her if he didn't do the shooting? 

, ·There is one gun, right~ tbe ballistic& suggest • 

5 from the Stat~'s side that t~ere was only one gun. 

MR. WATRRS: Your Honor, l object to this 

1 ·question. First of all he's asking him how did he 

do it. That is asking of his on personal 8 

9 

10 

l.l 

12 

13 

14 

1S 

16· 

11 

18 

19 

20 

21 

22 

23 

24 

25 

knowledge. He c-an•t answer. If he wan_ts to ask, 

•what do you believe," could you prove or not prove 

that it -is one thing. 

TBB COURTs Are you _just trying to make ·a· 

point that Mr. Gadson not only should have been 

examined· about whether he did the murder or not·, 

but also that he baa maybe obstructed just~ce or 

something by holding things back? What are you 

saying7 

MR. BROWN: I don't know the answer, Your 

Honor. 

TBS COURT: Ask him about 

MR. BROWN: Here is the gamut, to - run the 

logical gamut here, either Mr. Gads~n was being 

improperly coerced into test~fying under. thre·at . of 

death penalty for murder, because he ·testified 

THB COURT: Or? 

1660 
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l MR~ BROMN: Or he actually was a~tively 

2 involved in the murder, which makes his trial 

3 testimony false. 

4 THB COURT! That is . your vie·wpoint of it. 

l38t 

5 Does Mr. Cummings -believe that? Are you asking· Mr. 

-6 Cummings do you be~ieve that? 

7 BY MR. BR.OWN: 

8 Q That is an even more complicated question but 

9 I'll try. If Mr. Gadson testified trut~f~lly at 

10 trial that he didn't have anything to do with -the 

11 killing, was me.rely there, there with knowledge, or 

.i2 as he said, knowledge when the bullets are fired, 

13 "That is when I find out that this killing is 

14 happen~ng," otherwise he doesn't know about it, 

15 then ·how can the State say that if he· doesn't 

16 testify truthfully they're going to go after him 

17 for murder? 

18 MR. WATERS: Your _Honor, I object to that 

19 qu·estion. 

20 MR .. BROWN: Wel:l, I'm trying to follow up the 

21 Judge's suggestion. 

22 THE COURT: I'm not suggesting anything, I 

23 don't ·gueea. I hadn't said anything. Anyway, i ·s 

24 your question how could they have done what? 

25 MR. BROWN: How did thef --
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l THB COURT: How did they, meaning hQw did the · 

2 

3 

4 

5 

6 

7 

8 

·9 

10 

li 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 ' 

·23 

24 

25 

State? 

MR. BROWN: Bow did the State, and it is in 

thi~ agreement, Plaintiff's Bxhibit 3, paragraphs · 

eight and nine, it says here testify truthfully or 

cooperate and if he fails to do that that they will 

re-instate the murder charge and seek the death 

p~nalty and that Mr. Gadson waives objection t~ 

· death. 

THB COURT: All right . . ~hat is something in 

that document? 

MR. B~OWN: Yes. 

THB COURT: So what is your question? I 

assume that you actually have read the document . 

MR. BROWN: I studied this document and my 

point i.a this. 

THB COURT: No, what is your question? 

BY MR. DROWN: • 

Q Okay, let me back up. What did you · believe 

waa Mr. Gadson's actions that · allowed the State to 

threaten him with murder prosecution and death 

penalty? 

MR. WATBRS1 Your Honor, I object to that. I 

juet don't see how that's the a question or 

relevant, what he thinks the State 
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1 THE COURT: Aa for as what he thought, he 

2· thought the State thought what Mr. Gadson thought. 

3 Why don't y9u ask him what h.e decided to do on his 

4 own? 

5 MR. BROWN: · Because I don't know· what he 

G believed. Well, I will ask it two ways, here we 

7 go. 

8 THS COURT: Ask what he did. 1he question 

9 really - is what he did and whether what he .did was 

10 or was not ineffective assistance of counsel. 

11 MR. BROWN: Fair enough. 

12 BY MR. BROWNt 

13 Q If Mr. Gadson did nothing and that's true but 

14 he was threatened with death without objection, I'm 

15 going to put that in quotes, without ~bjection --

16· THB COURT: You're not making argument now, 

17 are you, you·• re asking him? 

18 

19 

20 to me? 

21 

22 

23 

MR.. BROWN: No, I'm .asking him. 

THB COURT: You're not trying to make a point 

MR. BROWN: I'm making a point to 

THB COURT: Why don·' t you wait to argue? 

MR. BROWN: I'm trying to do it through his 

24 question and anewer here . 

25 THS COURT•: . That me11ns you• re going to do . it 
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2 When you saw ·that, Mr. Cum~ings, what did you 

3 say? were you·aware of this? Bow did it affect 

4 your representation of Mr. Bowman, your decisions 

s regarding examining Mr.· Gadson? 

6 TH~ WITNESS: The way I looked at it, Judge, 

1 Mr . Gadson was going to testify that my client shot 

8 this lady, -all· he was out there doing under threat 

9 ot Marion Bowman hurting. him waa either, A, and I 

·10 say this openly, tha~ he either helped Marion or he 

11 would be dead, too, I remember words like that. 

12 BY MR. BROWN: 

13 Q 

14 A 

And you knew --

I can·' t speculat_e why Mr. Bailey out him a 

15 deal, what he did there. I donit like that, I got 

16 caugh~ on the eve of trial, here we go, a 9?Y haa. 

17 flipped.against my kid, he's the only ~ne now that 

18 is going to face the death penalty. 

19 Q Did Tawain Gadson deserve the death penalty 

20 for being _threatened and for being there? 

21 

22 

23 

MR •. WATBRS: Your Honor-, I object. 

THB COURT: Sustained. 

~R. BROWN: Okay. 

24 BY MR. BROWN: 

25 Q Would it not impe~oh the credibility of Mr. 

1664 
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1 ~adson to show -that the State was threatening him . ' 
2 with death penalty murder but he didn't do . 

3 anything? 

4 , A 

5 Q 

The way you ask that question, yes, sir. 

Because like if i th~eatened to d9 something 

ll95 

6 to somebody but they didn't do anything wrong it is 

7 • just a flat t .hreat, isn't it, it is not a de·a1·, 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

it'& a threat? 

A It is a threat. ~opefully Mr . Dukes would 

have I don'~ know, I don't know why Mr. Duke~ 

let him sign the sheet. I know why, .it saved his 

life, ~o get away fro~ being in the possibility of 

death penalty. 

Q So, if he testified at trial he didn't do 

anything 

A If the jury believed that, that is the next 

thing. 

Q But "if Mr. Gadson says, "I'm just there,• but 

he did something that made him liable for murder, 

.than the faat he says, •I was just there and didn't 

participate,• that is not true, 1s it? 

A You're asking me again in that ~rena ~hether 

or not the jury is· going to believe him. · No, you 

know what they believed, they believed that little 

white girl wae dead and then burned and somebody 
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did it and they wanted that somebody. That is what 

I believe and it was horrible, it was a horrible, 

horrible trial and I wanted to save a young man's 

life as well as try that case, and then everybody 

testified against Marion. 

Q Ia there not residual, then, even in the 

penalty phase. to show that Mr . Gadson was, says he 

didn't do anything but he was threatened :with death 

.murder and Mr. Bowman is going on tr·ial for death 

murder an~ Mr. Gadson is going to be in effect · 

eligible for parole in five years and gets out less 

than five? 

A Whatever I aaid in that trial, Mr. Brown, 

ag~in I cross-examined him, whatev~r I did in the 

penalty phase I did. I · don't know how to explain 

it to you. Do I wLsh I would have done a better 

job? Probably. Do I think I did a ~ad job? I 

.hope- I didn' t. 

Q Did you know that, did you know that he was 

threatened with re-installin~ the murder charge and 

seeking death and :waived obj·ectiona to death? Did 

you know all that? 

A I'm ueed to prof(ers, I'm u•ed to the federal 

sy.stem, that if you change one iota they pull ~he 

deal out from under you and you're back to square 
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l • one. The answer to that is yes, I .know that. But 

I aan't sit here today and tell you as an officer 

of this court that that document, you know, I had 

it in my hand when I met with Marion, I just know 

that I was told on that date or when we were 

picking a jury that the last person is going to 

testify against hlm . . There was nobody· else to 

tea.ti fy against Mr. Bowman, they got his. family, 

they got everybody, the only one wasn't 'testifying 

against him was me. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

' 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q We'll get to the family's testimony. Now, 

you read ao~e of the pl~a agreements? 

A Absolutely, yes, the ones that were given to 

me prior to here w~ are picking a jury. 

Q Okay. The agreements, for lack of a better 

word, with the f~mily of M~. Bowman all have 

polygraph provisions, right, they required them to 

be subject to a polygraph? 

A Yes . . And we all know ·about how I felt about 

the .polygraph given by the· Sheriff's Department 

down here. That is one ieason why He~ Honor I 

think· auppressed a lot of the statements. 

Q Let me ask you, we know Travis Felder and Mr. 

Gadson both failed polygraphs? 

A' We'll, you pointed that out to me, yes. 

JJ9f 



7442 

C·. 
r 

( ~ 
/ 

9:18-cv-00287: TLW Date Filed 03/05/18 Entry Number 11-18 
-158a-

Page 285 of 493 

1 didn't ha~e gasoline on his clothes and the pants 

2 they found had keroeene on them and I got his wife 

3 tt:> ad~i t ~ "W~ heat the home with keros-ene. • That's 

4 what I used it for. 

5 . BY MR. BROWN: 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2·1 

22 

-23 

24 

25 

Q Let me make sure we get the context right. 

You didn't call this witness to show it was not him 

with the gasoline? • 

.A I u·sed the Stat-e' a ·witness to show that those 

pan~s, okay, · which were f9und, the·watch a~d all 

the other stuff that I believe hurt our case 

tremendously, that the gasoline used for the 

accelerant to burn the body in the car was not on · 

his pants, s·o 

Q Let me ask in a different way. If Mr. Bailey 

would not have called Mr . Layton because he didn't 

fi~d any probative valµe to hie testimony would you 

have called him? 

A Yea, probably would have, and the way I would 

have done it, 1· would have put him up and said, 

•what did you find on his pants?" •Kerosene.• 

•Thank you very much," and he ~at down. 

Q Would you call him to exclude Marion ae an 

arsonist? 

A No. You couldn't exclude him from being an 

1712 
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1 arsonist, he could have dropped a match in the car. 

2 I didn't want to go near that. All I said was, was 

i it ke~osene ~ound on his pants, not g~soline. 

4 Q Let me ask you this. Is there a chance the 

s jury was confused about that? 

7 

8 Q 

I can't speculate what was in their"minds. 

MR. WATBRS: Your Honor; I object. 

Plain and simple, it would have been simple 

9 to keep Mr. Layton out, .right? 

10 A No, fir, because it was coming in a~yway, 

11 Th• pant• were in evidence. 

12 Q No, we have the pants. The presen~e of an 

13 ac:celerant? 

14 A They had the right to use the word 

15 accelerant·, you' re right. 

16 0 Actually they don't have the right to give an 

l? expert opinion. 

18 A That is what you said, that is w~y we're 

19 here. 

20 Q I understand that but I would assert that 

2 l tl].ey have to jua.tify an expert's o~inion or it. 

22 doesn't come in. -They have to show 

23 A He wasn't allowed to say what type material 

24 it was .by ejther alcohol or ethanol or, you know, 

25 some hydrocarbon. 
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1 Q Let me give you a different example. ·Let's 

2 assume they tested the pants and they fo~nd the 

.~ presence of crack cocaine residue on the pants. 

4 .would that have ·come in? 

5 A No, because it was not · in any way relevant to 

6 the burning of this body. 

7 Q' What did the kerosen~ have to do with the 

8 burning of the body? 

9 A Nothing except to help exclude him. Somebody 

10 burned -that body in the car and the other people 

11 said it was only Marion. If .you am going to· have 

12 the ·other people out there and everybody is saying 

13 he did it and his pants are found, her watch is 

14 found ·in the pants, I had to show that Marion did 

1S not have gasoline on· his •body, in my· opinion. If 

16 that is ·wrong, I apolo~ize. 

17 Q 

18 A 

Okay. 

If that is an error of law, I didn•~ do 

19 anything intentional. 

20 Q No, no. It is well taken in the crack 

•21 scenario it is not relevant, so it is not if it is 

. 22 not relevant we don't need it in at all, I will 

23 take that point and be satisfied with it. 

24 Let me ask you about th~ watch. We. didn't 

25 talk, or excuse me, in trial it never came out that 

1114 
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Mias Martin, A, at least used d~ugs duririg that 

lit~le window of time, and B, she had a r~putation 

of using drugs and possibly had a reputation of 

using frequently, and c, had ·a reputation of 

possibly· prostituting beraelf for drugs, all 

rep'utational evidence? 

.A Right. 

Q Okay. The jury never heard any of that? 

A Right . 

MR. WATBR.S i Your Honor, I obj ec.t, I move to 

strike. I don't think that has ever been 

established by anyone. 

O What was her reputation ·regarding 

MR : WATBRS: I object. I don't think he is 

qualified to give that reputation unless he knows 

of his own personal knowledge. 

MR. BROWN: He can certainly give what he 

discovered. Reputation is not personal knowledge. 

THE COURT: I know that but I assume he had 

no knowledge of reputation but you did have 

witnesses that --

THE WITNBSS: Mainly may client. 

BY MR. BROWN : 

Q How about any other folks in the community? 

A The sister knew .~hat Marion and her were 

7i4Ai 



7446 

( 

(_ 

9:18-cv-00287-TLW Date Filed 03/05/18 Entry Number 11-18 
-162a-

Page 289 of 493 

1 close, Kendra. 

2 Q How about the .State's theory she was a 

3 sniteh? 

4 A That's the main thing that was out there. ., 

. 1716 

5 Q She ha~ a reputation she was involved in the 

6 drug buslness? 

7 THB COURT: It doesn't tie it into 

8 prostitution. 

9 ,Q Well, we'll get to that. Certainly you knew 

10 she had a conviction for possession of druga? 

.11 A 

12 Q 

Yes. 

And that she had been involved as a witness 

13 in an indeQent exposure case involving sex o~ the 

14 town square of Branchviile, that came out .of this 

15 same courthouse we're standing .in? 

16 A . 

17 Q 

18 act. 

19 

20 

I don't rec•ll. I think ahe was a witness. 

I think ahe was the other ·party in the sex 

MR. NATBRSi Your Honor~ I object. 

THB -COURT: I sustain. Let's go on to . 

21 something el~•· 

22 Q 

23 

24 

25 

·Here is the point I'm get.ting at. 

THB COURT: Can you just ask him questions? 

MR. BROWN: I sure can. 

THB COURT: Obviously, remember I'm going to 
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1 be hearing your closing argument, I don't need to 

2 bear it two or three times. 

J BY MR. BROWN : 

4 Q The watch you ref~renced, which is a bad 

5 piece of evidence? 

6 . A 

7 Q 

Yes. 

Okay. There is no question that the watch 

e was linked to ICandee by a receipt that Kandee's 

7Mn 

9 m~ther · brought in and ~aid, "I bought it at Walmart 

10 and gave it to my daughter•? 

11 A Yes, sir , and I asked how many watches are 

12 sold at Walmart and did all that without trying to 

13· hurt that mot·her . 

14 Q Okay, sure. And iet me just aek you this. 

15 If the jury would·have heard about her drug use, 

16 ev~n without any r~feren~e to prostit~tion , if they 

17 had heard about her drug use would there have been 

18 a fair argument from the inference and f _ac:ts then 

19 before the jury that she could have traded · the 

20 watch for cxack? 

21 A 

22 her 

23 Q 

24 A 

Yes, you could argue that, and the~ who gave 

Who all were her suppliers? 

Or the fa~t maybe Marion is. now, and again. 

25 this frightened me, and I'm going to sa~ this, what 



·-7448 

( 

( .· 

9:18-cv-00287-TLW Date Filed 03/05/18 Entry Number 11-18 Page 291 of 493 
-164a-

l social redeeming value would he baYe if he is a 

2 drug dealer, too? 

l Q 

4 A 

You brought that out in your own witness? 

I had to. •Finally after everything comes out 

5 I had to do it. 

6 Q 

7 A 

8 0 

9 A 

That was your first .witness? 

It wasn't my first witness. 

Pirst witness in the sentencing phase? 

In the sentencing ph~se, yes. He is already 

10 . found guilty, now I'm really trying to save his 

11 life. 

12 0 That is my qu.est_ion, why can't we bring out 

13 Mis~ Ma~tinis _a drug user •in the sentencing phase? 

14 Would it have been another felony on hi~ the jury 
.. 

15 had a chance to look at? 

16 A You paint .that 'lady dead, she's dead, she got 

.17 burned. This is•, I'm telling .Y?U,Mr. s ·rown 

18 0 But 

19 HR. WATBRS: . I ask he be allowed to finish 

20 his answer. 

21 A I don't know how to say that, to paint that 

22 picture to twelve peop'l,e, up there that don't look 

2'3 like him•. 

24 Q You think it ia good· to have the wltneas 

25 bring in the tact he is ·a drug dealer when there is 

1718 
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l no charges or convictions for drug dealing but you 

2 did? 

MR. WATERS: Objection, argumentive. 

7M.I 

3 

4 THB COURT: I think it is going to be quicker 

5 to keep going. You all seem .to be arguing back and 

6 forth. 

7 

8 

MR. BROWN: I apologize. 

THB COURT: Why can't you just a•k him 

9 question and. he answer? You don't have to tell him 

10 you agree or not. 

11 BY MR . BROWN : , 

12 Q • Ok.ay. Again, the argument could have been 

13 made if the watc~ was traded for crack they would 

14 have known she was a crack user? 

15 A 

16 Q 

Yes. 

All right. That will ke_ep it simple. Now, 

17 one of your, let me get to theae, tel~ me about the 

18 testimony that came out at trial about you don't 

19 put up an adaptability expert. 

20 A 

21. ·o 
22 adapt. 

23 A 

Yes. 

He talked about Mr. BowMan's oppor~unity to 

It has been • the same argument th'rougbout the 

24 l~st ten years in. this state, what are his present 

25 conditions, and the Supreme Court is coming out 
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But it comes out lightly a·nd it was defeated 

4 and out the window it went. 

s ·o And we're talking about penalty phase, you 

6 all didn't go ±n and charge the jury a·t the 

7 beginning of the trial that there was an indictment 

8 that had aggravators in the. guilt phase? 

9 A 

10 Q 

Ri~ht. 

Okay. And when did the alleged sexual 

11 conduct, according to notice provided to you by the 

12 State's service of the aggravating circumstances, 

13 when were you thinking that they had allege~ this 

14 criminal sexual conduct to have occurred? 

15 A Bith&r before, and of course you read the 

16 suppressed statements, possibly after the death of 

17 . this lady. 

18 Q . Hold on. Criminal sexual conduct can't occur 

19 to a dead body. 

20 A Walter wa's trying to pigeonhole the sex 

21 occurred. before, then there might have been some 

22 necrophilia afterwards. 

23 Q I want to make clear, now. That can't be the 

24 State's position, that there was criminal sexual 

25 conduct, which is sex without consent, to a person 

1744 
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that is not alive. 

A We understand that. 

Q Okay. So . it had ~o have happened before she 

died? 

A Right. · There was semen found inside her, 

right, DNA. 

Q But Wal'ter oannot -- you weren't on notice 

that it was something that happened postmort·e~, 

because tha~ is not CSC? 

MJS 

10 A our forensic pathologist ruled, - as for ae the 

11 

·12 

13 

14 

law you're right but our forensic patholQgi•t 

helped us with determining they couldn't tell when 

or what time it was placed there and I wanted to 

make sure that they knew that~ 

15 . Q .. Okay. Let's follow with this, l~t'a just 

16 . make sure you understand, and with a11 due respect, 

17 a corpse is not a . person? 

18 A 

19 Q • 

correct. 
, 

And CSC can ·only occur with .a person, it 

20 can't occur with an object or an ani~al? 

21 A 

22 

And if I said soaething wrong-• 

MR . WATBRS, Your Honor, ' I object to this 

23 line of questioning. It seems like l~w school 

24 exams. If he wants · to ask him 

25 THB COURT: · Continue. 
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Q Again, CSC by its very nature has to be a 

live person? 

A To a~awer, yes, sir. 

Q Okay. so, we're .then talking abou~· all that 

postmortem allegations of postmortem sexual conduct 

cannot serve as that basis? 

A correct. 

Q All right. Now, the state, the allegations 

that there was CSC premortem, when did the State 

provide' you notice that t -hat occurred, because 

obviously they are alleging it occurred during the 

commission of a murder or it is not an aggravator, 

right? 

A Correct . 

Q So, 'they ·are aaying - - and when would you say 

is the colilatisaion of the mu-rder .window? 

A Nursery- Road. 

Q Okay. You go.tit. -Any other time? 

A I mean, right, beoause the .car has been 

))urned, so the only ev.idence that the go·vernment 

had would show that Kandee was shot on Nureery 

Road. 

Q So, the window of tne murder is that Nursery 

Roa<;! .area? 

A · Correct. 

1746 
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1417 

All right. And premortem, we've got time and 

2 space limita~ion, it's got to be before her de·ath 

3 and it needs to be in. the Nursery Road area? 

4 A 

5 Q 

6 A 

As for as the .CBC, air? 

Yes. 

As for as the CSC aggravator, we're talking 

7 about murder during the csc. That is what makes it 

8 cap-ital, or you have •~mebody, kidnap tbem, bring 

9 them out to the road, which was talked about and 

10 thought about, talked about in the offioe ·and 

11 everything I did • the tw~ years to fight for this 

12 thing with Mr. Bailey, you know, argue academically 

13 th•re is no way in hike this was a csc, they were 

14 friends« no way. 

15 Q Well, what were you on notice of? I mean, 

16 again a■ for as the time, space limitations were 

17 put on this box, the time is premortem on one end 

18 of it. 

19 A 

20 Q. 

Right. 

And the space i"s ·the Nursery Road area, how 

21 f~r back did it ·go, according to ·what the .Bta~e 

22 provi.ded you notice of, because they don't have to 

23 plead it .iri· the indictment? 

24 A 

25 0 

-Right. 

so, you had to have constitutionally adequate 
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1 not.ice of what to respond to in his trial and a_o 

2 what· ·were you on notice of regarding the CBC in 

3 ~onjunction with the murder, not a rape six years 

4 ear~ier or something? 

5 A 

6 Q 

7 A 

8 Q 

~ Road? 

10 A 

11 Q 

12 A 

Just like we talked -about. 

Just Nursery Road? 

That was it, what we talked about. 

And who does the State say was at Nursery 

Mr. Bowman, Kandee Martin and Mr. Gadson. 

All right. 

Allegedly Mr. Felder comes back with 

13 gasoline, if you be1ieve that. 

14 Q Postmortem~ 

J.:S A Right, . if you believe that. 

16 Q . Okay. So, according to the State's theory 

17 they presented, it was Miss Martin 1 Mr. Gadson and · 

18 Mr. Bowman? 

19 A 

20 Q 

Correct. 

Why didn't you aak Tawain Gadson abo·ut the 

21 lack of sexual activity at N~rsery Road? 

22 A 

23 Q 

I don't know. I didn't ask it. 

And if you had a11ked him it·· would 'have been 

24 good for him to say there was no sex on that road, 

25 wouldn·'t •it? 

1748 
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1 A But if he did say there was sex on the road 

2 it might have hurt my client more ; I'm not going 

3 to ask a witness a question which I don't know the 

4 . answer to, be~ause t~e guy didn't decide to testify 

5 until he flipped in that courtroom. . . 
6 Q And · let's follow up with this. And did you 

7 all try to go interview him and the State deny you 

' 8 . access t9 their witness? 

9 A No, they didn; t deny acceas. I was going· to 

10 re1y on what he was going to testify about, what 

11 was in the statements. I talke~ to Gene· Dukes and 

12 Gene didn't want us talking to his client. 

. 13 Q What did Mr. Dukes tell you about Gadson 

14 witnessing sex on Nursery Road premortem? 

15 • A He did~'t say. H• said, "My man ain;t 

16 talking to you, good luck, I saved My guy.• 

17 Q Well, Mr. Dukes excl~ded you from talking to 

18 a witness who was talking to the State? 

19 A • He told _me, •My man is not going t.o talk.• 

20 Be don't have to talk to me. As I. unders·t~nd; 

21 witnesses don't have · to talk to you. 

22 Q • Well, after they talk to the State and they 

23 cut a deal, I don't know, that may be a little 

24 different dynamics on that. The reason I ask, how 

25 do you prepare for them? 
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A You .prepare by cross-examining by their 

written statement and by the facts you know from 

what you learn. 

Q Bx·cellent. All right, let's look at hie 

written -statement . . And if you would, take a look . . . 

at what has been marted as Plaintiff's Exhibits 

and Plaintif.f's Bxh~l:>it 6. ~o you recognize those? 

They have been entered in evidence. 

A Yea, sir. 

O Okay . . can you show Me in those statements . . 

where Mr. Gadson says there was sex on Nursery Road 

between Mr. Bowman and Miss . Martin? 

A Be doesn't. 

Q Okay. so, why didn't you ask about the lack 

of sex, wby didn't you ask Mr. Gadson about ~here 

being no .sex between Miss Marti~ and Mr. Bowman? 

A · I ~ill say I did not ask the question but 

here is my theo_ry- arid thi,s i -s what I want . to · show. 

Marion and Kandee were friends, they were inti~ate 

friends, if I .. can uee the words. I wanted to show 

that this man · would not hurt that little girl 

because he cared about her and that she was an 

inti~ate friend of Mr. Bowm~n'~. So, anything that 

the State -wanted to try ~o show dirty about their 

intimate relationship · was that, again, bl~ck versus 

1750 
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4 
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6 

white, white: with a black male, that Mr. Bailey was 

trying to get the ultimate penalty and yet they 

where friends. 

Q Hold on one second. 

A That is what I did. 

Q Well ~ now, Mr. Bowman is married to someone 

7 elsef i.an' t he? 

8 A Oh, yes. We ta~k~d all ab·out the adultry and 

9 all th~ other stuff, and you read the transcript. 

10 Q We 

11 A My partner and I, Miss Thomas ·and I, .she is 

12 chair two. 

13 O You all talked about adultry? 

14 

15 

16 

17 

.A oh, yea. 

O Tell me about, t 'o make sure it's clear, Mr. 

Bowman 1,· not married to MLsa Martin? 

A Not that I'm aware of. He never told us 

18 that. 

19 · Q That woul.d be forniQation, too, wouldn't it, 

20 which is another arime in South Carolina? 

21 .A .Bigamy? 

22 o· 
23 .A 

No, fornication, a.ex without being married. 

-The j _ai.ls would really be over populated, 

24 

25 

wouldn't they? I understand. 

Q I doubt the judge is going to concede that is 

. 
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not a crime. Mispriaon wasn't qharged for 1S0 

years an~ it• is still valid. 

THS COURT: Can we not just ~sk questions? • 

Q Okay. Here is what I'm trying to find out. 

So, when information about Mr. Bowman and Mias 

Martin having sex comes in it actually t•lls the 

jury, Dorchester county jury, which I would 

consider to be a •mall town jury 

A It is. 

Q that this African American man and this 
. . 

white lady had been having sex while Mr. Bowman is 

married to another lady and also while he is not 

married to Miss Martin?. 

A But they were intimate friends and the only 

way to show that he had no ill motive or reason to 

kill this ' lady was that they were intimate friends. 

O Well, hold on a secon·d, now. We . . had some 

family members testify about Miss Martin being 

friends with Mr. Bowman, right? 

A Yes. 

Q And they could have shown the~ were intimate 

friende. You're ta~k~ng about sex, right? 

A Well, intimate friends meana sex, I'm sorry, 

in that context in that c~urtroom that day. Again, 
' air, I used everything I could, including the 

1152 



C.~ 

·l .. 

9:18-cv-00287-TLW Date Filed 03/05/18 Entry Number 11-18 
-175a-

Page 326 of 493 

1 .family, to prove he cared about that lady. Yes, 

maybe he committed adultry, that is God's law and 

man's law but, again, I'm trying to be here to save 

hia life. 

·2 
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17 
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19 

20 

a1 

22 

23 

24 

25 

Q Let'~ go back to that. Now, adultry ·is 

against both God's law and man's law? 

A I und.erstand that, God's law and . man's law. 

Q Here is why I asked. csc is. charged ~s an 

aggravator and that i s .alleged and proceeded on in 

the penalt~ ·phase, but the . last witness the State 

presents is a ge·ntleman name Pitts, the la.st 

witness that Mr. Bailey puts up . Why didn't you 

object to hi8 testimony about the DNA coming in in 

relation to the murder? 

A Because I wanted to show he was w-ith her, 

that· he cared about Kandee, there was no rape, let 

t~e DNA come in, my man's DNA is inside her. I'm 

sorry, maybe we differ on this, but I wanted tQ 

show that they were friends, they were intimate 

friends. Maybe she did trade the watch for sex in 

some jurors' mind or if you read between the lines 

here, but Fitts, ·1 'be.11.eve, wa~ a DNA per.son , 

right? 

0 He was. 

A Right . And ·he couldn't tell when the DNA was 
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put there. 

Q That's oorrect. 

A And I wanted that in as _pa~t of my strategy. 

Q And how does that change your strategy when 

you find out from Mr . Oadson that sex didn't occur 

on Nursery Road? 

A I didn't care about his ~estimony at all. 

Gadson was a liar and I call him that today. 

·oadson, in my theory of the ca.se, with my client 

was the shooter. l didn~t want to believe anything 

the man said. My cross~examination was limited of 

him. · I kept it simple so he didn't hurt me. Ke 

had an . agenda to prove. 

Q The sex is relevant to what? 

A Intimate friendship. For the last time, Mr. 

Brown, I know what you're trying to say. I ·wanted 

to-show the, State was . trying to do over kill· here, 

they were trying to paint it ~irty, I tried .to 

clean it up. 

Q Hold on, relevant to what element of a murder 

charge? 

A What element of murder? He had no malice to 

this lady, had no reason to hurt her. 

O Malioe is whoever pulls the trigger, right? 

A You can infer malice. I'm talking about real 

1754 
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1 life issues here, not some piece of paper. He told 

2 us he cared about her, I got the family to say he 

3 eared about her. Bverybody else said of course he 

4 killed her 

5 Q Miss Bowman testifi~d there was a statement 

6 made by her brother? 

7 A 

8 A 

Yes, 

Right. 

9 ~ What did you get her to say about their 

10 friendship? 

11 A 

12 Q 

That they were. friends. 

So, did you need also to bring in that they 

13 had aex out ·of wedl.ock·? 

14 A 

15 Q 

16 A 

Yes. 

In an adultrous manner? 

Yea, because other than th~t why is she 

1 '7 

18 

19 

20 

21 

22 

2.3 

24 

around him? 

Q For drugs? 

A Okay, right, now we dirty it up, you're 

right, ·the whole thing was sex, drugs, rock and 

roll, you're right. 

Q Hold on one second, now. You indicated that 

there. was sex on Nursery Road? 

A No, . I did not. . T-here was talk out there 

• 25 about, •Hurry up and get some, it' ·a getting cold," 
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1 a~d I da~~ed sur~ wanted to -be protected about 

2 that. There was a statement, okay, that's right, 

3 be~i~ve me, that is one of the ones I wanted to 

• 4 stay away from, so I was prepared ·to argue that. 

5 Q You're talking about the statement that was 

6 made during the mental health examination? 

7 A 

8 Q 

Oh, yes. 

Now, you do realize those statements cannot 

9 · come in? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yee, because guess who got them sup~ressed, 

me. 

Q I don•i think the u. s. Consti~ution allows 

statem~nts to eome in which are made for the 

purposes of a mental health evaluation, arid in 

south Carolin~ you can•t· introduce that in 

evidence. That wasn't going to c9me in anyway,· 

A I. understand. · I wanted to make sure nothing 

was going to come in, There was also going to be 

testimony I had to worry about maybe the 

co-defendan~s talking about that .. 

Q Which one?· . 

A Either Gadson or whoever might have come out 

of the woodwork next after being interviewed and 

•~ying let •e cut a 4eal. 

O .Would it surpri~e you to find out that Gadson 
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1 Judge Goodstein in which the possibility of opening 

2 the door was discussed? 

3 A 

4 0 

S A 

6 Q 

7 A 

Yes. 

As to this? 

Hot just this, yes, anything. 

Well, describe what happened. 

~ell, again, Her Honor wanted to · make sure 

8 Mr. Bowman was protected, Her Honor wanted to make· 

9 sure that in. my ze~l.ous, sometimes verboee manner 

10 of attacking people or presenting things that I did 

11 not open up the door. She had ~uppressed these 

12 matters but warned me, told me, 11 You make a 

13 m~stake, it may come in." And M~. Bailey was like, 

14 • was like a hawk waiting on lunch. 

15 Q 

1~ A 

In fact Mr . .Bailey said t·hat? 

He wanted that in there so bad that that 

17 young African American male wanted to go play with 

18 a dead girl, oh, ~Y God, think about that. Okay? 

19 All he -- he wanted that desperately. 

20 Q 

21 A 

22 Q 

Your assumption if it came out? 

Oh, it'a over. 

go, your concern was if you admitted evidence 

23 of a ment•al health nature the State ciould ~espond 

~4 and call D~. Narayan and some of that report could· 

~5 come in? 
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right? 

A Correct;. 

O All right. We've been over this but I want 

to make sure the record is• clear. Let's go a 

l~ttle bit to the seminal fluid, and do you recall 

testimony from Frankie Martin that he said tbat, • 

you know~ this was prior to earlier in the day, on 

the day of the incident that at one point ~andee 

and Mr. Bo~man went to the ba~h~oom? If you don't, 

I will be glad to ahow it to you. 

A Please, I ~ould like to refresh my memory on 

that. 

Q Okay. Page• 4831, pretty much starting at 

line one, you can s·tart there. 

A Yes, sir, Miss Thomas was asking questions 

and she came back to the table · to confer with me. 

Like we always did before we ever sat down we would 

talk wich Marion and beg the court's indulgence and 

questions. 

Q Yes. 

A I wanted to get off the topic quick. 

~ Right,~ understand. That reflects testimony 

earlier in the day Mr. Bowman and Kandee went to 

the bathroo~ together for a few minutes? 

A Yea, . air, they were in the bathroom, on line 

1855 
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l court, he · goes first. 

2 Q Here is, my question. What fact was that 

3 relevant to? 

4 A ' relevant to show that he and her were lovers· 

S and friends. 

6 Q 

7 A 

8 Q 

9 allJ 

·10 A 

I'm talking about- Mr. Bailey. 

Mr. Bailey? 

.What was rel~vant for him to ~ut it up at 

I think he stepped over the line. I kpow 

11 wh_at he wanted, a black man and white woman having 

l..1 eex, we both know what that is. I cleared _it up, 

13 in my humble opi~ion. 

14 Q 

15 A 

16 Q 

17 A 

18 Q 

You made the .best · --

I made the best of it. 

Him playing dirty? 

That's right. 

All right. Now let's talk about the work 

1~ record, and I ask you to take a look . at Plaintiff's 

20 Bxhibit ?6. Would you look at the dates on that 

21 form, that work sheet? 

22 A 

23 Q 

·Yes, sir. 

Now, generally what is the a_ge somebody is 

24 allowed to work? 

'25 A It va~ie~, whether it'• family, whether it is 

1981 
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arrested in burned ho 
BY DELAWESE FULTON was arrested Monday. 
Of TAr Ptnt AMJ Couri~, s,.11 Tears welled in the eyes of 

Felder's parents Tuesday as 
SUAI.\IERVILLE-Three young men they watched, their son, shack
stood before a judge Tuesday led and clothed In an orange 
charged In connection with the prison uniform. 
Math of a woman whose burned The victim was found In the 
body was found In tlle trunk of trunk of a torched Ford Escort 
a torched car In the woods o! on Saturday morning In Reeve3• 
northwestern Dorchester Coun- vllle. She bad ~een shol twice 
ly. . sometime between 8 p.m. Fri• 

Dorchester County Deputy So- day and 3 a.m. Saturday. 
llcltor Robert Robbins urged The coroner's office has not 
the court to deny ball for all yet released her name. 
three men, -and Magistrate Felder's attorney. Clyde Dean 
Whitney Olnnincham a,reed. of Orangeburg, argued ln court' 

James Tawaln Gadson, 22, that his cllenl should be given 
and Marlon Bowman Jr., ZO, ball. 
bolh . of Branchville, are "Travis doesn'l have a re
charged with murder. Bowman cord,• he said. 
also laces a third-degree arson Felder would be a low flight 
charge, risk because •he lives with his 

Travis Dawlt Felder, 19, 1Jso parents," be added. . 
ol Branchvllle, was charged Bowman and Felder are ac
wllh accessory to mu~der and cused of setting fire to the car 
third-degree arson, according to and placing the woman, who 
sheriff's office affidavits. He had been shot In· lhe head and 

1 back. lo the trunk. The car was 
registered lo Cordellla or Kan
dee Martin of Branchville, ac
cording' to sheriff's office affl• 
davits. 

The victim was killed In 
the Reevesvllle area, said Lt. 
Jimmy Nettles. He said she and 
the men charged had •known 
each other for quite some 
time... . 
Sheriff Ray Nash called the 

slaying •a horrible case." 
Nash credited teamwork put 

forth by the Orangeburg County 
Sheriff's Office, Branchvllle Po
lice Department and State Law 
Enforcement Division with e:x
pedltinJ arres.ts ln the case. • 

B9w_man and -Gadson's faml• 
lies were not at tie hearing. 

R'tJLE5 
DISCOVERY 

i,.· 
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https:/fwww.postandcowier.com/potttics/sc-court-execution-inmate-marion-bowman-murder/&rticle_1,6ds5(b-9(ldt-11ef-8dob
f:Ja7C40:ase6aJmnl 

SC court orders execution of inmate Marion Bowman on Jan. 31, continuing 
regular pace of executions 
BV TIFFANY TAN TTANOP08TANDCOURIEA,COM 
JAN 3, 2025 

Marion Bowman, accused of murder and third degree anlOl1 in the death of a woman found in a bumlng car in Reevesville, was denied bond ln Dorchester 
County, . photo/wade spees. 2/'J.O/'J.001 

COLUMBIA - South Carolina is slated to mark the first month of the new year with another inmate execution. 

The S.C. Supreme Court issued a. death warrant for Marion Bowman Jr. on Jan. 3, court documents show. 

His execution is scheduled to take place Jan. 31 at the Broad River correctional complex in Columbia - four 

Fridays from when the warrant was issued. He would be the third prisoner put to death since the state r:mtlJ1Cd 
gecgtlops in September. 

Bowman, 44, has been on South Carolina's death row for more than two decades for the murder of childhood 

friend Kandee Louise Martin in Dorchester County in 2001. 

He was found guilty of murder for shooting the 21-year-old Martin in the head and setting her car ablaze, after 

stuffing her body in the trunk. Martin, of Orangeb~ left behind a young child. 
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Kandee Martin in an lKtdated photo included in Marion Bowman's petition 
papers to the S.C. Supreme Court on Dec. 16, 2024. 

TERESA NORIIIS/PROVIOEO 

A few weeks ago, Bowma,, rna4e a. pahllc statancot 
for the first time since his trial in 2002, speaking 

about selling crack cocaine to support his family and 

that his customers included Martin. Witnesses at his 

trial said Martin owed Bowman money and he 

suspected her of wiretapping him. 

Bowman bas maintained his innocence, saying 

someone else killed Martin. He has also been u)dgg 

fm &DCZ IDIJ; claiming prosecutors suppressed key 
evidence and staked their case on unreliable and 

biased witnesses. 

Another reason he did not get a fair trial, according to his current defense team, was that his lead trial lawyer did 

not adequately represent him. 

"Marion's own attorney pressured him to plead guilty instead of preparing an adequate defense, and made other 

poor decisions based on his racist views rather than strategic legal counsel," Lindsey Vann, Bowman's co-lead 

appellate attorney, said in a statement after his execution order was released. 

Past coverage 
• SCprllonerlnllneforu:ecatlon speakal'orflnttl ... slnoehlsoonvlctlonNONth.11120yuraap 

• DeathrowlmnateukaSCSupreineCourttonMrH murderoonvlctlonduetoproNCutormlsconduct 

• Pretldent Bldencocnmutesssc.oonnected death rowcuee; leavesDylann Roof'sdealhNntencelnplace 

• acfamllie. Md formerp,oaecutonfruttrabtd with Bklen'a decblon to aparedeath rowlnmatu 

•DeathrowrmnateRlc:hardMoore..outledbya.thallnjeotlonlnSouthCarollna. 

•SOuthCM>lna'aFreddleOW.nsldledbylethalli,Jectlon,flmex.c:utfonln11yura 
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"Allowing this execution to proceed despite significant and unresolved doubt about Marion's conviction and the 

serious flaws in the original trial is unconscionable," she said. 

Over the past two decades, Bowman has appealed his conviction all the way to the U.S. Supreme Court, with no 

success. 

Besides a. court reprieve, his only other hope is clemency from Gov. Henry McMaster. 

Marion Bowman Jr. shown in a November 2023 photo by the S.C. Department of Corrections. 
PROVIDED BY $.C. DEPARTMENT OF CORRECTIONS 

Since the U.S. n:;iolfatcd capital pwri•bmc•t bl 1976, the state has put to death 45 prisoners, according to data 
from the S.C. Department of Corrections. 

South Carolina restarted prisoner executions last year after a 13-year break. 
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The Department of Corrections had initially l'IQI oat oOdbel !!drioD dmp, Afterward, the state courts heard 

challenges to a new death penalty law that offered the firing squad as an option to condemned inmates, in 

addition to electrocution and lethal iajection. 

In July, the state Supreme Court upheld the law's CQJYthntionalfl;y. 

On Sept. :ao, death row inmate fn:ddir 0:JBns JDS JdQal by Jc:tl,al ivJa:t;ion. Five weeks later, Bic:hu,I Moore 
JIM CXfflltal by the same method. 

The S.C. Supreme Court has rel~ed a lipcyp ofl)risoncn who are eligible to be executed after Owens. The court 

also set a waiting period of at least 35 days between executions at the death chamber in Columbia. 

There are currently so.mm on South Carolina's death row, including one imprisoned in California. 

Contact Tiffany at gtap@DQttMdc:,ovict,ct1a 
MORE INFORMATION 

The order in which SC will execute the next 51.mnatea bu been set. 35-day wa.itiog period issued. 

Dea1h row inmat.e Richard Moore executed by lethal Injection In South Carolin& 

South Carolina's Freddie Owens killed by lethal injection, first execution in l3 years 

SC Supreme C.ourt rules dea1h penalty methods of ming S(luad, electrocution are constitutional 

Ill Marion Bowman Jr's execution notice 

TIFFANY TAN 

Tiffany Tan is a senior reporter at The Post and Courier in Columbia. where she covers a range of topics. She previously reported on the courts, 
the opioid epidemic and regional news in Vermont for VTC>igger. She has also worked for newspapers and television outlets in Manila. Beijing. 
Singapore and South Dakota 
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AFFIDAVIT OF KENDRA BOWMAN 

Comes now KENDRA BOWMAN, before the undersigned officer duly licensed to 

administer oaths and swears or affirms as follows: 

1. My name is Kendra Bowman. I live in Orangeburg, South Carolina and I am over the age

of eighteen. The information contained in this affidavit is within my personal knowledge

and I am competent to testify to the matters herein. KB

2. I am Marlon Bowman's sister. For as long as I can remember our parents did not get

along. There are too many loud, violent fights to remember how any began or ended-it

was a constant struggle for the two of them to be around each other. I remember my

mom screaming out In pain, sobbing and crying after he would attack her. He would beat

her so bad you really couldn't believe it.�

3. After my mom finally left my dad we had absolutely nothing. We got an apartment with

government help and DSS paid her money each �onth so we could survive. My mom

worked on and off but she has rheumatoid arthritis so she was not able to do much most

of my life. Marion and I had to clean, cook, and find work around the community to buy

necessities like meat, shower soap, and bleach.l:-�

4. Growing up I did not have a strong relationship with my father because I did not ever get

to spend time with htm. He would often say he was coming to get us but every time we

would get dressed and be waiting for him, excited, he would never show up. I remember

one day he gave my brother enough money for a field trip but said mom would have to

pay for mine. My brother just threw the money on the ground in front of him out of



frustration. I think we both realized that day we would never really have a dad in our lives 

so we would just have to take care of our family the best we could.� 

S. Because we did not have a strong relationship with our dad we also did not get to have

any real relationship with his parents. He decided his "new family" with his second wife

was his onJy family, so we did not have a close relationship with his parents or almost

anyone else in his family��

6. My mother had a few boyfriends over the years but the only one that ever lived with us

was Joe Sims. He really treated us like his own kids and tried to make a difference in our

lives. He did everything for us-we ate better, had help with our homework, he went to

talk to our teachers, he made sure we had stuff for school, everything. He was like a savior

to us; he helped get us where we are today. Without him we would have never left

Orangeburg or St George. I wish he would have stayed in our family but we have always

stayed in touch and I still call him Dad. \<."B

7. I remember it was really har.d for my brother growing up. Everyone seemed to pick on

him and bully him. They cal1ed him "tar baby" and other terrible names because his skin is

so dark, darker than everyone else's and he has what they call a high booty. Everyone

picked on him so much and called him "Black" that he just accepted it and started ca1ling

himself Black instead of "Jr" like our family always had. �

8. My brother really tried to do everything he could for our family. He often attended my

basketball games and went to watch me cheerlead at other sporting events like I really

wanted my dad do.�

9. I was closer to my brother than anyone else. We even got an apartment together when we

moved out of my mom's house. Although we were still really poor, Jiving in housing

autlwrity apartments, we were always really close. My brother was really easy to talk to

-192a-
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and I always loved to be around him. I remember him giving me piggy back�rides to the 

store down the road when I was hungry but too lazy to walk that far. He would do 

everything he could to make our lives a little better, a little more norrna1.t'& 

10. I grew up with Kandee Martin and we were frlends. She would even spend the night

sometimes and we were so close she would sleep in my bed. She called me her black

sister-Kandee did not see race, there were not two different sets of people. We were all

the same in her eyes, but that ls not how everyone else, especially her parents, saw it

Kandee started using drugs as a teenager and she seemed to enjoy that kind of life. She

dated a few different black guys and was always around the neighborhood-she knew

just about every body. I know no one at his trial understood her relationship with

everyone that was involved and it would have made everything much more clear. Ll:>

11. Everyone also knows that Hiram was sleeping with my brother's wife and he wanted to

make sure my brother was taken out of the picture. They even had a paternity test done

on one of her kids to see if it was his. Hiram was the only person that said he knew

anything about the gun that was found in my sister-in-law's couch and that was after the

police had searched it over and over with metal detectors. Hiram would do anything he

had to get what he wanted. He had been running the streets with guns for years at that

point and had always done whatever it took to take care of himself.�

12. The story of who had the gun and when has gotten really mixed up. I never had the gun

until my dad caJled and told us to go get it. I have no idea where he got it from or why he

had it It was really hard to deal with everything going on with my brother at the time and

having charges pinned on me too. It made it seem like the people were trying to just get

rid of our whole family�

-193a-
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13. l did not testify at my brother's trial but I would have if 1 had been asked. Everyone was

putting us under a lot of pressure about the charges we had. I really wish my brothers

lawyers had asked me to talk about him to the jury. k..'&

Further affia�t sayeth naught

Sworn to me this �ay of

___.J)e,___CL_� _______ _,. 201a.

Notary Public f ot{fv\ (al,{){i\'\c(_

My commission expires: '3/ztJ-(Z.1
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3682 

1 

2 DIRECT EXAMINATION 

3 BY MR. LAFOND: 

4 Q. Good afternoon, Mr. Fogle. As you know, my 

5 name's Benji Lafond and I work with Mr. Bailey here 

6 at the office. can you please tell the jury where 

7 you live'? 

8 A. I live at '---~------ul, Branchville, South 

9 

10 

11 

12 

13 

14 

15 

16 

17 

Carolina. 

Q. Do you know the defendant, Marion Bowman? 

A. Yes, sir. I do. 

Q. Can you, please, point him out for the jury? 

can you describe him, what is he wearing? 

A. • The fellow in the green, green jacket, white 

shirt, tie. 

Q. Okay. Does Mr. Bowman have a nickname that you 

commonly use for him? 

18 A. 

19 Q. 

20 A. 

21 Q. 

22 A. 

23 Q. 

24 A. 

25 Q. 

Yes. 

What's that nickname? 

Black. 

Okay. How long have you known Mr. Bowman? 

About five years. 

Are you close friends with him? 

Yes. 

Okay. Do you know James Taiwan Gadson? 
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2 Q. 
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tce(th River• · - Direct Bxam 

Yes. 

And could yo~ point him ·out for the record, 

3 please? 

4 A. 

Q. 

Over there. • 

Okay. 

I 

' i 
I 

3689 

5 

6 

7 

THE 
I . 

COU~T: Rememb.er, keep your voice up . 
' I 

for me, plea~e. . 
8 Q. Okay. Just ~f you would, Mr. Rivers, . just talk 

9 loud where I can hear you, then these jurors on the 
I 

10 end can hear you,:okay? 

11 A. 

12 Q. 

Okay. 

Can you describe him? Just for the record can 

13 you point towards l his table over here? How is 
i 

14 Mr. Bowman dressed? 

15 A. 

16 Q. 

17 A. 

18 Q. 

' How is he dressed? 

Yes, sir. 

He has a suit and a tie on. 

Okay. How long have you known 

19 Marion Bowman? 

I guess ten rears, 11 years. 

All right. ~nd does he have any nicknames that 
; 

20 A. 

21 Q. 

22 he goes by in the; Branchville area? 
i 

23 A. 

24 Q. 

25 A. 

Black. 

Okay. Any other nickname? 

J. R. 
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Carolyn L. B%own - Direct Bxaa 

A. A green suit. 

Q. Okay. WhLte shirt? 

A. White shirt, tie. 

Q. Okay. All right. How long have you known 

Marion Bo•wman? 

A. For four years. 

Q. Okay. Now, does Marion have a nickname? 

A. J. R. 

J. R. Does he have another nickname? 

Black. 

3699 

9 Q. 

10 A. 

11 Q. And people in Branchville refer to him by either 

12 

13 

14 

15 

16 

17 

18 

19 

one or both of those nicknames? 

A. Yes, sir. 

Q. Okay. And how about .James Taiwan Gadson, do you 

know him? 

A. Yes, sir. 

Q. How long have you known him? 

A. · ·Four years also. 

Q. Okay. And Travis Felder, do you know him? 

20 A. 

21 Q. 

22 A. 

23 Q. 

Yes, sir. 

How long have you known Travis Felder? 

Four years also. 

Okay. Call your attention to Friday, February 

24 the 16th, 2001, and ask whether or not you were home 

25 that day? 
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James Helms - »ir•~t lxa~ 

all those things in front of the jury. 

THE COURT: I understand. What items are 

we talking about? 

MR. BAILEY: Your Honor, these are five 

separate items, they were collected by Agent 

Helms from the trunk of the automobile. The 

significance of these items is they were 

collected by Agent Helms, they were sent to the 

SLED arson lab, Mr. Helms delivered them to the 

SLED arson lab. I'll wait for the train. 

(Train.) 

MR. BAILEY: Your Honor, what they 

consisted of was a burned pocketbook, a burned 

shirt from the victim, some burned books from 

the trunk, a burned belt and earring and some 

other miscellaneous, burned debris out of the 

trun,k of the automobile. They were sent to SLED 

and were analyzed by A'lex Layton who is a SLED 

arson chemist. Mr. Layton's on our witness list 

and he would testify that all these items had 

petroleum accelerants in them. Which Mr. 

Cummings, of course, is not consenting to chain 

of custody as we know and it's necessary for me 

to have him identify this and get the chain of 

custody documentation in order to lay the. 
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Travis D. reld•r - Direct Bxa• 

I went further up the road and turn around. 

And where did you park? 

4100 

I came back. As I turned a·round I came back and 

4 parked in the middle of the road. 

5 . Q. 

6 A. 

? Q. 

8 now. 

9 A. 

10 Q. 

Okay. 

He was already up in here. 

All right. You can go ahead and have a seat 

{The witness complies.) 

Okay. After he went up in that little field as 

11 you've described, you stop your· car in the road, 

12 what's the next thing you saw? 

13 A. I seen him get out the car, he lit ~omething, 

14 threw it in the-car, the car was on fire. 

15 

16 

17 

18 

19 

20 

o. 
A. 

Q. 

A. 

Q. 

car'? 

21 A. 

22 Q. 

23 A. 

Okay. What happened then? 

He got in the car, we went 

Got in what car? 

He got in my car. 

Okay. You're still behind the wheel of your 

Yes, sir. 

Okay. What happened after you got in the car? 

I said, "Black,• I was referring to Mr. Bowman, 

24 I said, "Man, I don't want nothing to do with this." 

25 He said, "Travis, I ain't get you 
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AFFIDAVIT OF JAMES ARTHUR BROWN, JR. 

I, James Arthur Brown, Jr., being duly sworn, do state: 

1. I am a currently a resident of Beaufort County, South Carolina.

2. I am at least eighteen years of age.

3. I currently work as an attorney in Beaufort, South Carolina where 1 have lived since 1998.
I have operated my own private practice in Beaufort since 2001. I have served on the
board of the South Carolina Association of Criminal Defense Lawyers for more than 20
years and served as president of this organization in 2007. I have served on the CJ A for
the United States Court of Appeals since 2002. I have been counsel in five death penalty
matters and handled criminal cases for more than 3000 clients since being licensed in
1996.

4 I have been married for 30 years and have three grown sons. One son just passed the bar
in South Carolina, another son is in his second year of law school and my third son is an
Emmy award wiMer working for Extra TV and True Crime TV in Los Angeles. My wife
is a retired school teacher.

5. I am writing to ask for you to spare the life of my friend, Marion Bowman.

6. I was originally appointed as the lead attorney for Mr. Bowman's PCR case in 2007.
Since that time, I have litigated his case and closed out my file more than a decade ago.
He and I are close in age so we have grown through many of life's experiences together
including parenting a child and losing a parent.

HIS CONTINUED EMOTIONAL VALUE TO OTHERS 

7. Marion loves his daughter and now his granddaughter. Over nearly twenty years, his
daughter has always been the first thing he ta]ks about.

8. His eyes light up when he talks about their birthday and Christmas time visits together. I
remember when she got her first bicycle. I remember how happy he was that he could
give her a shirt for Christmas bought by others on his behalf.

9. I remember as she grew up and Marion's shame that his relationship with her was one
with a plastic barrier between their humanity.

l 0. Marion cherishes that relationship nonetheless. Instead of despair, Marion advised his
daughter to better herself and she followed this advice and moved to a better city and
obtained a gainful job following that advice.

1 
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l l. I remember when Marion's grandchild was born. I remember the smile on his face when 
he told me and my wife about the chance to see her. 

12. These moments show the emotional value Marion provides by just being alive. As a
fellow Christian, there is no greater trait that a human can possess than love.

13. Letting him live fosters the love of our fellow man in us. Killing him only harvests wind.

ONE OF HIS TRIAL ATTORNEYS WAS AN ABJECT RACIST 

14. You should spare Marion's life because of the problems with his attorneys.

15. His lead attorney's words and actions demonstrated his uncontradicted racism. His racist
remarks were made spontaneously under oath during his testimony about his work for
Marion.

16. During his testimony at a PCR hearing. Marion's trial attorney interrupted the questions
and answers and turned directly to Marion at the petitioner's table.

I 7. The trial attorney asked Marion why a black man would be alone on a road with a white
girl. He asked what good could come out of an interracial relationship.

t 8. Blind to the normal, positive reasons an African American and a Caucasian American
would have a relationship, the trial attorney perpetuated the trope that black men are a
danger to white women.

19. Everyone in the courtroom, including the judge, was shocked that Marion's trial lawyer
made such a racist remark. The courtroom went silent and there was a long pause before
questioning resumed.

20. If I recall correctly, the PCR judge even tried to explore this statement to make sure he
understood the racism behind it correctly.

21. But the context of this outburst is also important. The trial lawyer made these statements
when being asked why he did not tell the jury about the true relationship between Marion
and the deceased.

22. If the trial lawyer had not been racist he would have presented evidence of this biracial
relationship and the jury would have known that Marion and the deceased grew up
together and attended school together from elementary school until adulthood.

23. If the trial lawyer had not been racist, he would have presented evidence that Marion was
younger than the deceased. He would not have portrayed Marion as an adult and the
deceased as a child.

2 
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24. If the trial lawyer had not been racist, he would have presented evidence that Marion
worked alongside the deceased's father and brother as laborers in the construction
industry.

25. If the trial lawyer had not been racist, he would have told the jury of Marion's abusive
dad who beat his mom with brass knuckles.

26. If the trial lawyer had not been racist, he would have told the jury of Marion's
relationship with his then young daughter and how he had the capacity to develop a
loving relationship with her.

27. Instead, Marion's trial lawyer fostered the unspoken theme of the prosecution - that
Marion deserved the death penalty because he had a sexual relationship with a white
woman and that black men prey on white women.

28. You should spare Marion's life because he was represented by a racist attorney during a
death penalty trial involving the killing of a white woman by a black man. It is
impossible to view this in the context of South Carolina's complicated history on race
and not believe this racism infected the trial and resulting sentence of death.

29. I know about this racism through my work and I also know about this racism through my
own life experiences. My father marched in the civil rights marches in the l 9601s and his
mother stood down the Klan in south Florence County in the 1950's. But just one
generation before that, my direct ancestor wore a green robe of terror. Two hundred years
before that, my family on both sides owned slaves - the largest symbol of suffering
inflicted by one citizen against another in our nation's history.

30. South Carolina has grown up and past those hateful ways. Sparing Marion's life will
show this growth and how we are a better state. Your grant of clemency will be proof we
are not still a state full of hate.

ONE ATTORNEY WAS INCOMPETENT AND WITHHELD EVIDENCE 

31. As required by state law, Marion was also represented by a second attorney at his trial.
This attorney was incompetent and under investigation by the Office of Disciplinary
Counsel at the time of the trial of Marion's case. It was never clearly divulged what she
was being investigated for but I believe she suffered some type of suspension as a result
of her conduct.

32. But the most troubling aspect of her representation of Marion is that she also represented
another client who gave the prosecutor a statement questioning the extent of Marion's
involvement in the killing. This information was hidden from Marion by his own lawyer
and the prosecutor. The jury never heard this infonnation.

3 
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33. This lawyer was so incompetent that she did not even ask the trial judge for guidance or a
ruling about this conflict. Her efforts to conceal the statement of her other client puts her
clearly on the side of the prosecution. She did not serve as any safeguard to the racism of
Marion's lead attorney.

34. You should commute Marion's sentence because of this incompetent attorney.

THE PROSECUTOR WITHHELD EVIDENCE 

35. You should commute Marion's sentence because of misconduct and false testimony
occurring during Marion's trial. At least three witnesses committed perjury during
Marion's trial or provided false statements during negotiations with the prosecutors. The
prosecutor admitted he did not disclose evidence about these witnesses' lies.

36. Three persons were charged as co-defendants in Marion Bowman's case. One of these
persons was his first cousin. All three of these people provided false testimony during
the trial or during negotiations with prosecutors.

37. Specifically, Mr. Travis Felder repeatedly tied to the prosecutor during his efforts to
negotiate his own freedom. He later admitted his trial testimony was also untruthful.
However, the prosecutor hid the lies which occurred during the negotiations with Felder.
The prosecutor also failed to correct the false testimony during the trial. Marion's
lawyers failed to uncover the truth because there was no investigation into the statements
made by Mr. Felder.

38. Likewise, Hiram Johnson lied during the trial. His deals he cut with the prosecution were
not provided to the defense. The jury never heard that Mr. Johnson lied at every point in
Marion's case.

39. But the biggest concealed evidence was evidence that Taiwan Gadson was the killer and
not Marion or that Taiwan was at least equally culpable in the killing. Two different
statements were made documenting Mr. Gadson's jailhouse confessions but the
prosecutor hid this infonnation from the court and the jury never heard about this. The
concealment of one of these confessions occurred with the complicity of one of Marion's
trial attorneys.

40. You should spare Marion's life for this reason.

HIS POST-CONVICTION TRIAL WAS RUSHED TO ACCOMMODATE THE

ASCENSION OF A JUDGE TO AN APPELLATE COURT 

4). Unlike most post conviction challenges. the PCR in this case involved testimony 
generated at many depositions and court hearings which spanned several weeks. 
However, the last week of testimony was truncated because of the Christmas and New 
Years holidays and because the PCR judge was ascending to the appellate bench at the 

4 
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end of the year.

42. I know that I am human and I surely overlooked something I should have done for
Marion. This last minute development in a multi-year PCR could not have inured
toward's Marion's benefit.

NOT THE WORST OF THE WORST

43. You should spare Marion's life because this case is not the worst of the worst. All 
murders are bad but not all murders are punished by the loss of life. This penalty is 
reserved for the worst of the worst. While serious, the aggravating circumstance in this
case was that Marion lied to the deceased to encourage her to drive to a secluded area.

44. But for this lie, this would not even be a death penalty case. In most jurisdictions, lying
would not be an aggravating circumstance. While the decision to define kidnaping this 
broadly is left to the legislature, the power to commute a sentence allows you to serve as a
check and balance in the appropriate situation.

45. This is the type of case where you should spare Marion's life because lying to the
deceased does not make this case the worst of the worst.

FORGIVENESS IS THE CHRISTIAN THING TO DO

46. Finally, you should spare Marion's life because he is not the man he was at the 
time of this crime. We have been taught the lesson of the imperfect vessel. The power to
break what was not infinn and build it back.

47. Marion's mistakes in the past do not define who is today. His incarceration exacts 
penalty and punishment but killing him as he lives today would serve no purpose to 
anyone. Instead it would demonstrate hate towards fellow man. As we have been taught,
Christ's last act on Earth was not to condemn the unrepentant but instead to show mercy
on the forgiven.

48. I mak thi statement of my own free will and accord, bsent any coercion or duress.

t 2024 
----�-� 

J hur Brown, Jr.

On e \lJ\11) day of t)Q.C , 2024, James Arthur Brown, Jr. appeared before
me and being duly sworn executed the foregoing Affidavit.

u��Notary Public for the State of South Carolina
My Commission Expires: 01 I()<{ laru':-t

5 

JESSICA ROPER
Notary Pvbllc•Stat• of South Carolina 

My Commission Expires 
January 08. 2034 
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. • STATE OF SOUTH CAROLINA ) 
. . ) 

COUNTY OF DORCIIISTER ) 
) 

'4AR,ION BOWMAN.# '806 ) 
) 
) 

~ ) . 
) 
) 

STATE 011' sours CAROLINA ) 
) 

Defffdant. . ) 
) 

INTHE COURT OP COMMON PLEAS 
Cue No.: 2-..CP-18-569 

AFFIDA VlT OF 
DALE M. DAVIS 

I, Dale M. Davis. beiog duly sworn, do state: 

I. I perfonn work as a mitipti~n specialist in ~pital proceedings In South Clrolina and 
Georgia. 1n ~ iqard. I previou.,ly wortc~d· as a mitigation specialist for the defense in 
the trial of State·of South Carollna vs. Marion Bowman. 

2. During the,~ foe that cue, attiquest Wl.1 made fot"any and all~ &om the 
Depamnenl of Social Services rqardm&dlo childhood of Marion Bowman and Im 
si.blinp. This request WU made to both Orlngeburg ancl·Dol'Chester counties. 
Ol8ngeburg.countJ referred me 10 Dorchester County as the last county of contact for the 
flunily. • 

3. Dorchestet county provided me with in.formation in response to this request; however, 
diC8o m:oid8 only includcd ~ regatdina assistanco programs such as food swnps 
and welme aenices ~ded to his mother. 

4, Beeausc of a death in ai.y timily, I was unabJe to attend the entire trial; I returned as the • 
pcoaltyphuebepn. 

5. ~. it ha beta brought to my attention that additional reciords wae received from 
the-Depertnac:at of Social Servlcea during~ trial. 

6, I.was unaware of these teCORls as they wore not provided to mo to roview. Neitb« was l 
provided ihe opportunity to i~ any of the Items contained lo these records. 

7. tn the process. f·Jearned that K.andoo was known in the Branchville law enforcement 
community to bave -~ involved in loitering/prostitution dvides in the area of 
Highway 78. 
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. 8. Alternatively, I interviewed ICandee Ma.ttin 'smother as part of this case. During this 
interview, I leamed that Kandee bad three children, not one. • 

9. • • Futtbet, llwaed that Maiieo--aod-Kendee~-achool together 8Jld weae mends.for 
many years before Kandee's death:- • 

10. Finally, l s,P9ko with Dr. Brian West clurinj the plepll'llion for the underlying 1rial of · • 
• " Mmion.13owman. Dr. West was a neuro-psyehologist who was oonsulted.by the defense 

~· 
t l. Allhougb Dr. West gathered information indicating that Marion Bowma11 suffemt fr.om 

various difticllltica including a ·low--averaae IQ of 80; Attendon Deficit Hyperactivity 
Disorder. a Leanuna"Disability. and a Jlc,adina Disability, Dr. West was not called to 

' testify regardlna this information ·because Dr. West was not contacted early enough to 
allows~ time to travel man bis office-in North Charleston to ~ .George. SC. 

12. • 1 make ~is stat~t of my own free will, absent any coe,cioo or duress. 

June 13, 2007 

5671 
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that speaks ·justice in the case. Because that's 

what the whole court system is about·, is 

· justice. And I'll ask you~ ladies and 

gentlemen, when I finish my closing statement 

later on in this proceeding siaply for justice·. 

Thank you. 

THE COURT: Thank you, Mr. Bailey. 

Mr. Cummings. 

MR. CUMMINGS: . Thank you, Your Honor, _Mr. 

Bailey. 

Madam Forelady, ladies and gentlemen 

of the jury, first let me start by saying, 

again, good morning to you. And it's the 

hardest job that I ever have to do or any lawyer 

has to do, Ms. Thomas, ·ts help a human bei.ng now 

remain alive. 

austice is tempered with mercy and 

it's easy for any . of us ·not to have mercy ~ It 

is so ~asy to put our anger or to put our 
I 

frustration before us and it's so easy to say, 

please, we heard this, we heard that, now we've 

decided. It's also very difficult for a lawyer 

to get back up after you good folks have already 

found what you have found. We have to say so be 

it and that is what I say this morning. 
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Opening St•~••ent by Mr. Cummin9• 

You have found Mr. Bowman guilty of 

murder and arson and no one will ever invade 

your province and your decisions. Whatever the 

good 12 · of you did back in that room with our 

four alternates sitting in a separate room~ that 

is your total issue. No one has ever challenged 

that. When you .came ·back with that verdict at 

6:29 the other night, you folks left, and we 

continued the work. 

We're back before you this mo~ning 

again to tell you that Mr. Bowman has been found 
I 

guilty of those two crimes. T~e least amount of 

time this man will ever do is to die in prison. 

And that is not something atated before you 

lightly. He will never, ever walk out of a 

prison in this case unless it is feet first 

being carried by other people. That is the 

least punishment that could happ~n to this hum.an·· 

being now, Mr. Bowman. 

Be was 20 years old when th~s inctdent 

took place, he is now 21, Miss Martin was a 

young lady also . If I've done anything, folks, 

to do anything other than be polite or 

respectful to the memories of Miss _Martin I 

apologize to each and every one of you. I've 
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Opening Statem~nt by Mr. Cuaain9a 

tried to do my job. I'm a tough old Marine. I 

stand before you this morning saying that kid, 

that kid, please show mercy with justice. To do 

other than that is to do disservice to mankind. 

In the opening statement this morning 

we're supposed to give you a bridge now about 
. 

what can ·happen. What can happen is death. 

Some day, some time your sentence will be 

carried out. That is a given if you vote 

collectively for death. 

If you believe that the killing should 

stop here, I a~k · you for mercy on behalf of my 

client. If you believe that killing this man, 

having a death sentence voted or would kill this 

man and do justice in this case, then you shall 

have found it . 

Some day, · some time, there will be 

other, other issues in this community that you 

will ~e looking at. some day, 8ome time we'll 

all be considering this case . again and everyone 

will say could I have done this? Should I have 

done that? Would this have happened? Would 

that have been a difference? Did anybody let 

anybody down? Did I do or did we do our best to 

save this kid's life? 
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Opening St•t~aent by Mr. cu•~inga 

The hardest thing for a lawyer to do 

is tell you the greatest judgment t ·oday is today 

for Mr. Bowman. I cast no l~ght or disper~ion 

against · the m~mory_ of Miss Martin. I'm asking 

you as you hear this today to understand he has 

been found guilty of two crimes, murder and 

arson . I told you about the football analogy 

about piling _on. That's what this is, is piling 

on now. There is no o~her way to call that. 

Anybody who looses a loved one 

sufjers. ihe fact that Hiss Mjrtin i~ gone 
I 

excuse me, the fact that Miss Martin is gone can 

never, ever be returned by the taking · of 

Mr. Bowman's life. It seems that sometimes 

peop~e forget that, the fact that because a loss 

has occurred we're going to probably have a 

loss. Please take into consideration what you 

have heard or not heard in the case in chief in 

the guilt phase. 

lf you hear anything today you've ~ot 

to also listen to the fact that Mr. Bowman was 

testified about by lots of people and that there 

were a lot of inconsistencies and a lot of 

anguish going on in the courtroom, and I 

apologize to you folks. And some of the times 
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Opening Stateaent by Mr. Camainoa 

d~ing _cross-examination it appears that because 

of the agreements and because of other issues 

testimony had to be a certain way. And if you 

found that, so be it. If not, then so be that, 

too. But the· only person in this room today 

that is facing no less than life imprisonment 
. . 

without any possibility of parole --

MR. BAILEY: ~udge, _I object. And I would 

like it approac~ the bench. 

THE COURT: surely. 

_(Whereupon, a bench conference was held off the 

record in the presence ~f the jury but out of 

the hearing of the jury.) 

MR. CUMMINGS: The only person that will be 

facing the death penalty today is Mr. Bewman. 

Ladies and gentlemen, if _you look at the 

aggravatihg factors that have been presented by 

the State for your consideration, and it's only 

for consideration, it's an attempt to aggravate 

the crime, ' it's an attempt to aggravate you in 

he~e. It's an attempt. Please look at it. If 

he was charged with kidnapping, he was not 

indicted or presented for you for you to 

determine w~ether or not he was charged ~nd 

p~esenting with kidnapping, that has not 
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Opening Stateaent by Mr. Coamin9e 

happened. 

As to criminal sexual conduct, he has 

not been presented to you, nor has he been . 

convicted ot criminal sexual conduct. Robber-y. 

There's been no testimony of a robbery. And, 

please, listen to what was presented and what 

was not presented. It's easy to rush to 

judgment. E~erybody thinks what robbery may be, 

everybody thinks what might have happened here. 

The mere fact that this gentlemen had a watch in 

his pocket .doesn't mean he stole it. You 
I 

haven't heard any evidence tod,y. Have you 

heard any evidence that he stole the ear to 

convince you beyond a reasonable doubt? 

Ladies and gentlemen, you will hear 

victim impact sta"temen.ts. And I'm going to tell 

you ahead of time I am sorry for the loss of 

Miss Martin to her family. I say that to you as · 

an officer of the Court, I say that to you as a 

gentleman. simply the passion or p~ejudice • 

cannot come into your vote. I ask you within 

your heart, I ask you within your civic ~uty to 

show this community that justice can be tempered 

with mercy. That's all we are is what we are. 

Look at the surroundings, 1ook at the situation 
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here and you be just, fair, and merciful jurors 

for the sake of humanity. 'l'hank you·. 

Thank you, Judge ·. 

THE COURT: Thank you, Mr. Cumming,s. 

Yes·, sir. Mr. Bailey. 

MR. BAILEY: The State would .move •at this 
. 

point •to incorporate the guilt phase testimony 

and the evidence into the penalty phase. 

THE COURT: Very well. Of course, along 

with all -- with the exceptions and matters 

raised by ~he defense. 

MR. COMMINGS: Yes, ma'am. 
~ 

THE COURT: And the rulings therein also. 

Very well. So incorporated, Mr. Bailey. 

MR. BAILEY: Thank you, Your Honor ~ Your 

Honor, prior to calling ~Y first witness I would 

like to introduce four certified copies of our 

court records that I believe have been displayed 

to the defense. 
I 

HR. CUMMINGS: Correct, Judge. And with 

the following excepti~ns and objections. 

THE COURT: over the objection of the 

defendant-s they' 11 be marked as State's 

Exhibits. 

MR. BAILEY: Thank you, Your Honor. Your 
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Opening Statement by Mr. Bailey 

sheriff's office in this case. And beside him 

is Darlene SilDltlons who also works for the 

solicitor's office, she'll be helping us out. 

I want to thank you all for your 

patience and for being here and going through 

this kind of grueling week-long qualification 

process. As you all know by now Marion Bowman, 

Jr. seated at the other counsel table is charged 

with the murder of a young woman named Kandee 

Martin. Kandee Martin was 21 years old, she 

lived in Branchville, which is a few miles on 

the other side of the Dorchester County line in 

Orangeburg County. Marion Bowman is also 

charged with arson in the third degree. 

And I know a couple of you all have 

had some previous jury service, but I can assure 

you that this case is the most important case 

that you will ever sit · as a juror on, and indeed 

any juror can ever sit on. So as the judge 

says, it demands your strict attention 

throughout the trial and I would ask you to 

please pay close attention to everything that 

takes place here. 

The judge earl"ier read ·the two 

indictments. And she explained to you the 

J 
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Cordil~ia Marti~ - Direct Bxam 

What fear was that? 

He was born. 0~ _r, -~i ..... ~--· --<~ ..... ";;_:_· ._·:-__ .::) F. ' j □ ,~::·: 1. 

1999. And what was what is Tyler's full 

This . was Kandee•s son? 
' It wa& her son. 7 A 

e o All rigbt. Did Kandee live with you when Tyler 

9 was born? 

10 A 

11 Q 

Yes, sir. 

And continued to live with you after that; is 

-12 that correct? 

• . 13 A Yes, sir. 

14 0 Okay. Ms. Martin, could you describe for the 

15 jury Kandee 1 s relationship w'ith her son, Tyler? 

16 A A wonderful relationship ~ Be loved his mother 

17 with al1 his heart. They had a relationship that you 

18 just can't explain because it was so wonderful. He 

19 loved her and she loved him. They played together, 
I 

20 they loved each· other. They just had a bond that no 

21 one could ever take from them. 

22 Q And could you describe your relationship, 

23 Ms. Martin, with your daughter? 

24 A A wonderful relationship. She was my best 

25 frien~, my daughter and my best friend. 
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Wayne Marti~ - - Croaa-Exam 

No. 

No other child, just that one child? . 

Just that one child. 

4708 

And the reason I ask thatJ sir, is obviously 
. . 

5 and, again, I'm just asking this as a gentleman now, 

6 I want to make sure that I heard that corre·ct and I 
. 

7 apologize to you, sir, for askin9 that. 

8 Kandee, as Mr. Bailey asked; she had 

9 friends in all different walks of life? 

10 A 

11 Q 

12 A 

All different walks of life? 

Yes, s~r. I mean like 

She had school friends and you know, and 

• . 13 friends that we go places, c~mping or whatever. You 

14 kn?w, they make friends, you know, everybody does 

15 that. 

16 Q Yes, sir. What I ·mean by friends of all walks 

17 of life, different kinds of people? 

18 A Yeah. 

19 Q And what is the name of the father of your 

20 grandchild, sir? 

21 A I don't know. I don't want to release that 

22 inf orma·tion. 

23 Q 

24 A 

25 Q 

You don't know it, sir? 

I don't know. I'm his . daddy. 

res, _sir. 
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2066 
Juror 12 Harold L. Bazzle - Bxaatnation 

Q. All right. We got the microphone. You and I 

are talking and I am hearing you just fine, we ju~t 

need everybody to be able to hear you, Mr. Ba~zle. 

Now, when you were back in the jury 

room you were given a list of potential witnesses, 

this document. I hand it to you if you need to 

review it again. And I would ask you,. first of all, 

did you have a chance to review that document? 

A. Yes, I did. 

Q. All right. And are you related by blood or 

,marriage, acquainted with, do you have a personal 

acquaintanceship or relationship, a business 

association or relationship, and are you connected 

either directly or indirectly to any of the 

individuals on that list? 

A. No, I'm not. 

Q. All right. Now, let me look at this. 

Mr. Bazzle, my notes ' indicate that yesterday when we 

asked whether or not you had any opinion or had seen 

or read anything about this case, or had any bias or 

prejudice for or against either sid~, that you did 

not indicate that any of those things applied to you; 

is that right? 

A. Well, I had a proble~ with, you know, some 

people. 
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2067 
J,uor 12 Harold ·r.. Bazzl• - sxazination 

1 Q. You have a problem with some people, okay. And 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

tell me what you mean by that. 

A. I don't get along with _people of color too well. 

Q. You don't get along with peopl~ of color too 

well, okay. And what do you mean when you say, 

•people of color"? 

A. Blacks, mixed. 

Q. All right. Black, African-Americans. When you 

say mixed, are you talking about interracial 

individuals, folks? 

A. Yeah. 

Q. All right, sir. And I think that you may have 

actually indicated that on your questionnaire; is 

that right? 

A . Yes , ma ' am. 

Q. All right. So are you telling me that you have 

concerns about having a bias or a prejudice in this 

case because Mr. Bowman is an African-American, you 

think that? 

20 A. 

21 Q. 

Yes, ma'am. 

And do you· think that that op~nion that you hold 

22 might, or could, interfere with or substantially 

23 impair your duties as a juror? 

24 A. Yes, I do. 

25 Q. All right, sir. Very well. 
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