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2 4 _ . BOWDEN v. OPM

- PER CURIAM.

Petitioner Anthony Bowden, Sr. appeals a decision by
- the Merit Systems Protection Board,-affirming-a final deci-
sion of the Office of Personnel Management to reduce
Mr. Bowden’s annuity when he became eligible to receive
social security old-age benefits. Because the Board cor-
rectly determined that Mr. Bowden was not eligible for en-
rollment in the Civil Service Retirement System (CSRS),
but was instead properly enrolled in CSRS Offset and his
annuity offset was therefore appropriate, we affirm.

I
A

On January 1, 1987, the Federal Employees Retire-
ment System (FERS) Act went into effect, replacing the
CSRS. See FERS Act of 1986, Pub. L. No. 99-335, 100 Stat.
514. At that time, CSRS became a closed system, and most
new or existing federal employees who were not already
covered by CSRS were, automatlcally covered by FERS.
However, a small class of federal employees—those who
had at least five years of creditable civilian service prior to
1987—were not automatically enrolled in FERS. Instead,
employees who had at least five years of creditable service,
with at least one of the last two years being CSRS-covered
service,! could be eligible for CSRS annuity coverage. See 5
U.S.C. § 8333 (“Eligibility for annuity”); see also Herrera v.
‘United States, 849 F.2d 1416, 1417 (Fed. Cir. 1988) (“[Aln .

1 “Although most service as an employee of the fed-
eral government is creditable service, service that is cred-. -
‘itable service is not necessarlly covered service.” Herrera,
849 F. 2d at 1417. For example, although term or temporary
appointments are creditable: towards years of civil service,
they are. specifically excluded from CSRS coverage, and
therefore creditable but not covered service. See 5 C.F.R.
§ 831.201 (“Exclusions from retirement coverage”).
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: applicant for a civil service annuity must meet the so-called -
‘one-out-of-two’ [year] requirement [of 5 U.S.C. § 8333(b)]

. before being eligible for any. annulty—one of the last two
‘years of the applicant’s federal service must have been cov-
ered service or the applicant does not meet the criteria for
an annuity.”). Conversely, federal employees who had at
least five years of creditable civil service, but not the re-
quired one-out-of-two years of covered service (e.g., those in
term or temporary appointments), were not eligible for
CSRS annuity coverage. Herrera, 849 F.2d at 1417. In-
stead, those employees only had the option of enrolling in
FERS or CSRS Offset.

Under CSRS Offset, a federal employee receives both a
CSRS annuity and old-age benefits from the Social Secu-
rity Administration (SSA). See 5 C.F.R. § 831.1001. Upon
reaching the age of eligibility for social security old-age
benefits, the Office of Personnel Management (OPM) is re-
quired to reduce or offset the annuitant’s CSRS annuity by

- the amount equal to their eligible monthly SSA benefits. 5 .
~ U.S.C. §8349(a)(1). The record reflects that Mr. Bowden -
enrolled in CSRS Offset. See SAppx. 6, 47.2

B

Between June 1979 and July 1987, Mr. Bowden held
multiple non-consecutive term or temporary civil service
appointments. It is undisputed that these appointments
were not retirement covered appointments. See SAppx 2.
On July 15, 1987, Mr. . Bowden received -his first retire-
ment-covered career appointment. Id. At that time,
Mr. Bowden’s July 1987 Standard Form (SF)-50 listed his
retirement plan as “FERS.” SAppx. 47. Although initially
placed in. FERS, Mr. Bowden requested to be placed in."

2 Cltatlons to “SAppx.”. refer to the Supplemental
Appendix “accompanying Respondent Office of Persorinel
Management’s Informal Brief, ECF No. 14.
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- CSRS Offset in November 2007.3 See SAppx. 6, 47. Follow-
ing the correction, Mr. Bowden’s SF-50s listed him as cov-
. ered by CSRS Offset SAppx 33-44.

Mr. Bowden retired on August 31, 2015 pr10r to turn-
ing 62. In a letter dated December 26, 2015, OPM informed
Mr. Bowden that, as required by law and in accordance
with CSRS Offset, his monthly annuity would be reduced
when he reached the age of 62 and became eligible for social
security old-age benefits. On December 23, 2021, after
Mr. Bowden had turned 62, OPM sent another letter in-
forming him that beginning in 2022, his monthly annuity
would be reduced by $1,406.30—the calculated offset
amount reflecting the portion of monthly social security
benefits he was now eligible for.

Subsequently, Mr. Bowden requested a recalculation of
his annuity and the offset amount, which OPM later con-
firmed was correctly calculated.4 On November 25, 2022,

3 The record indicates that although Mr. Bowden re-
quested CSRS Offset coverage in November 2007, he was
erroneously placed in FERS through February 28, 2008.
SAppx. 2-3. This error was properly corrected pursuant to
the Federal Erroneous Retirement Coverage Corrections
Act and is not at issue in this appeal. See Pub. L. No. 106-
265 tit. 2, 114 Stat. 770 (2000) (codified at 5 U.S.C. § 8331A
note). Instead the issue on appeal is whether Mr. Bowden
should have 1n1t1ally been placed 1 in CSRS without the off-
set.

4 The record shows that on July 11, 2022, OPM sent
two letters to Mr. Bowden regarding this recalculation re- .-
quest. The . first letter erroneously stated . that
- Mr. Bowden’s annuity would be recalculated to not 1nclude

. the offset, SAppx. 29, while the sécond letter correctly
stated that the offset was required by law and confirmed
OPM’s earlier- calculation, SAppx. 30. OPM also” sent a
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Mr. Bowden wrote to OPM, requesting reconsideration of
its recalculation decision. In his request for reconsidera-
tion, Mr. Bowden stated that he believed he “should not be
on CSRS offset . . . [he] should be on CSRS” without the off-
set. SAppx. 32. OPM issued a final decision on January 20,
2023, affirming its initial recalculation decision after again
finding Mr. Bowden’s annuity and offset correctly calcu-
lated. OPM’s final decision also explained that all of
Mr. Bowden’s service prior to July 15, 1987, consisted of
term or temporary appointments that were not retirement
covered, and that CSRS was already “a closed system when
[he] became [retirement] covered” on July 15, 1987.
SAppx. 23. “Consequently, [Mr. Bowden] became subject to
CSRS-Offset.” Id. '

On February 15, 2023, Mr. Bowden filed an appeal with
the Merit Systems Protection Board, challenging OPM’s fi-
nal decision. Once more, Mr. Bowden argued that he
should have been placed in CSRS, not CSRS Offset.
Mr. Bowden also asserted that he was not properly notified
of his CSRS Offset enrollment, and that he did not under-
stand the ramifications of such enrollment. On June 1,
2023, the MSPB issued an initial decision affirming OPM’s
final reconsideration decision. See SAppx. 1-18. The ad-
ministrative judge found that “[Mr. Bowden] was not eligi-
ble for CSRS” at the time of his enrollment, “and therefore
he was not entitled to elect it.” SAppx. 7. The administra-
tive judge also found that “the agency notified
[Mr. Bowden] of the retirement system in which he was

letter on October 31, 2022, again confirming that the offset
calculation was correct. SAppx. 31. It is unclear why the
initial incorrect letter was sent, but in its final recalcula-
tion decision, OPM acknowledged the error and affirmed
that the offset was nevertheless required by law, noting
that the “error does not serve to create rights for which
[Mr. Bowden is] not entitled.” SAppx. 24.
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placed . .. dating back to February 28, 2008.” SAppx. 7.
The MSPB’s initial decision became final on July 6, 2023,

after Mr. Bowden did not file a petition for review with the
Board.

"Mr. Bowden timely appeals the Board’s final decision.
We have jurisdiction under 5 U.S.C. § 7703(b)(1) and 28
U.S.C. § 1295(a)(9).

IT

Our review of MSPB decisions is limited by statute. We
must affirm the Board’s decision unless it is “found to be
(1) arbitrary, capricious, an abuse of discretion, or other-
wise not in accordance with law; (2) obtained without pro-
cedures required by law, rule, or regulation having been
followed; or (3) unsupported by substantial evidence.”
5 U.S.C. § 7703(c); Whitmore v. Dep’t of Lab., 680 F.3d
1353, 1366 (Fed. Cir. 2012). “Under this standard, we will
reverse the MSPB’s decision if it 1s not supported by such
relevant evidence as a reasonable mind might accept as ad-
equate to support a conclusion.” Haebe v. Dep’t of Just., 288
F.3d 1288, 1298 (Fed. Cir. 2002) (citation and internal quo-
tation marks omitted).

III

On appeal, Mr. Bowden challenges the Board’s finding
that he was properly enrolled in CSRS Offset. Pet. Br. 19.
Mr. Bowden again argues that he should have been en-
rolled in CSRS without the offset. We disagree. As a matter
of law, Mr. Bowden could not have been enrolled in CSRS
without the offset.

The record shows that prior to 1987, Mr. Bowden held
only term or temporary appointments that were excluded
from CSRS coverage. SAppx. 6. When Mr. Bowden received
his first retirement-covered career appointment on July 15,
1987, CSRS was already a closed system. Id. Therefore, at
a minimum, Mr. Bowden could not have enrolled in CSRS
without offset unless he had at least five years of creditable
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service with at least one of the last two years being retire-
ment covered service. See 5 U.S.C. § 8333 (“Eligibility for
annuity”); see also Herrera, 849 F.2d at 1417. But
Mr. Bowden did not have the one-out-of-two years of re-
quired covered service, because none of the service prior to
his 1987 appointment was retirement covered service.
Thus, as a matter of law, Mr. Bowden was not entitled to
CSRS without offset and could not have elected it when he
finally became eligible for retirement coverage in July
1987. Instead, Mr. Bowden was only eligible for FERS or
CSRS Offset.

Because Mr. Bowden was correctly enrolled in CSRS
Offset—as he personally requested in November 2007,
SAppx. 47—0OPM was required by law to reduce his annu-
ity when he turned 62 and became eligible for social secu-
rity benefits, see 5 U.S.C. § 8349. Mr. Bowden’s SF-50s
plainly listed which retirement plan he was enrolled in,
e.g., SAppx. 3347, and multiple letters from OPM explic-
itly notified Mr. Bowden that his annuity would be reduced
when he became eligible for social security benefits, e.g.,
SAppx. 28, 30-31. Substantial evidence supports the
Board’s finding that Mr. Bowden received proper notice
that he was enrolled in CSRS Offset as well as details re-
garding when and how much his annuity would be offset.
Therefore, we affirm the Board’s decision.

Iv

We have considered Mr. Bowden’s remaining argu-
ments and find them unpersuasive. Because Mr. Bowden
was not eligible for CSRS without the offset, and because
substantial evidence supports the Board’s findings that he
received proper notice, we affirm the Board’s decision.

AFFIRMED
CoSsTS

No costs.
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INITIAL DECISION

On February 15, 2023, the appellant ﬁled an appeal with the Board
challenglng the Office of Personnel Management’s decision to reduce his annuity.
Appeal File (AF), Tab 1. The Board has Jurlsdlctlon over this appeal pursuant to
5 U.S.C. § 8347(d)(1) and 5 C.F.R. § 831 110 I held the appellant’s requested
heanng on May 22, 2023 AF, Tab- 18 ~ For the reasons dlscussed below, the

: Ofﬁce of Personnel Management’s recons1derat10n dec1s10n is AFFIRMED

! Th‘e agency representatlve in this case fanled to. participate in this appeal Indeed the . .
onlysubmissions by the.agency during the- pendency of this action-were a designation - -
and a request for an extension of time to respond to the Board’s Acknowledgment
Order. Appeal File (AF), Tabs 5, 7. I find the agency’s failure to appear for any of the
scheduled status conferences or the hearing to be unacceptable. -

Ao hmen D



BACKGROUND

In the instant case, the Office of Personnel Management (OPM or agency)

issued a reconsideration letter affirming its decision to reduce the appellant’s

_ _annulty upon h1s ehg1b111ty for Soc1al Security old age beneﬁts AF Tab 2 at 2
~ The appellant appealed that decision. AF Tab 1.

During the prehearing conference, the appellant agreed that the following

facts were not in dispute:

1.

The appellant paid FICA only from April 4, 1982 until July 15, 1987.
AF, Tab 3 at 93-142.

OPM sent the appellant notice of his opportunity to make a deposit for
his FICA only service on December 21, 2015, but he did not. AF, Tab 2
at 4, 6-7. The appellant was notified he could make the deposit all at
once or over time. Id. at 6-7. The appellant stated he never received

the letter from OPM, although the address was accurate. The appellant

-stated that prior to his retirement he was notified about the ability to

‘make a deposit, but he did not understand why the deposit was so high

based on interest. The appellant stated he received the December 21,
2015 OPM letter for the first time with the agency reconsideration
decision. AF, Tab 15.

. The appellant’s documentation showed that he was converted to a career

appointment on July 15,-1987. AF, Tab 3 at 92. The documentation
also showed this was the first time the appellant was in a retirement
covered appointment. AF, Tab 3 at 93-142.

Th‘é'appellant-'v'vas placed in Federai‘- Empioyeec’ Retire'ment' Sysfe}n'

(FERS) and remamed des1gnated as a FERS covered employee until . o
"‘February 28 2008 AF Tab 2 at 12 Tab 3 at 92-142, ° '

In an SF- 50 dated February - 28 2008 the agency converted the-.‘--" -

appellant to CSRS offset written as “CSRS & FICA.” AF, Tab 2 at 12.
In the remarks section of the SF-50, the agency explained the appellant



was erroneously placed in FERS, but should have been in CSRS offset
as the appellant requested on November 30, 2007, and the correction
was made pursuant to Federal Erroneous Retirement Coverage
Corrections Act (FERCCA). Id.

6. All of the appellant’s SF-50s that followed showed the appellant
covered by CSRS offset. AF, Tab 3 at 3-15. This included the
appellant last SF-50 dated August 31, 2015, the date of his retirement.
Id.

7. By letter dated December 26, 2015, OPM notified the appellant that his
annuity would be reduced upon his reaching age 62. AF, Tab 2 at 8.
The appellant stated he also never received that notification. AF,
Tab 15.

8. When the appellant turned 62, OPM notified him by letter dated
December 23, 2021, that it was adjusting his annuity because he was
now 62 and eligible for a Social Security annuity. AF, Tab 2 at 13.

9. OPM wrote the 'appellaht twice on July 11; 2022. In one 1ettef OPM
informed the appellant that it was recalculating his annuity to not
include the CSRS Offset. AF, Tab 2 at 19. In the other letter, OPM
wrote that it was initially correct and it would offset his annuity to
account for his social security benefits. AF, Tab 2 at 20. The appellant
stated he did not receive the second July 11, 2022 dated letter until
September 2022. AF, Tab 15. |

10. OPM sent another letter on October 31, 2022 that provided the same
information as the secohd July 11, 2022 dated letter, and provided him
with the oppoﬁuhity to seek réconéideration, which he_' did. AF, Tab 2
at 30. o - o

11. OPM issued a reconsideration decision on January 20, 2023 and found®
the agency correctly calculated the appellant’s annuity and the offset

was appropriate. AF, Tab 2 at 2.



Following the prehearing conference, the appellant argued that his failure

to pay the deposit for his uncovered service was not a basis for denying him

CSRS 'coverage AF Tab 16.. Rather, OPM 1nformed the appellant the deposit . .

“would only result in the ad]ustment of h1s annuity. AF Tab 2 at 6; AF, Tab 16.
The appellant referenced letter dated December 21, 2015 that explained to
the appellant that he was entitled to relief under FERCCA. AF, Tab 2 at 6. The
'appellant correctly noted that by paying the deposit for his non-deduction service
he would have received an additional $117.00. Id. The appellant stated he did
not make the deposit. AF, Tab 15. Further, the appellant wrote to the Board that
he did not.understand that he was on CSRS Offset and he was not given proper
notice of this fact. AF, Tab 16.

ANALYSIS AND FINDINGS

The appellant must prove by a preponderance of the ev1dence that he is
entitled to the benefit he seeks in this. case, an- unreduced annuity. - CFR.-
§ 1201. 56 (b)(2)(11), Cheeseman v. Office of Personnel Management,
791 F.2d 138, 140-41 (Fed. Cir. 1986), cert. denied, 479 U.S. 1037 (1987). A
preponderance of the evidence is that degree of relevant evidence that a
reasonable person, considering the record as a whole, would accept as sufficient
.to ﬁnel that a _contested fact is more likely to .Be. true. than untrue. 5 C.F.R.

§ 1201.4(q).

o FERCCA does not reguire a'change of the ap.pellant’s retirement -system
‘ *.The following is a summary of. the law applicable to a. FERCCA -appeal.. -

' The Board has _]uI'lSdlCtlon over such an’ appeal pursuant to 5 C. F R. § 839. 1302. -

An 1nd1v1dua1 “can appeal to -the MSPB a dec1s10n that affects [h1s] Tights and

mterests ‘under this part ie., 5 CFR. Part -839, Correctlon of Retirement = : -

Coyerage Errors under FERCCA, except with regard to certain OPM

discretionary actions regarding out-of-pocket losses. FERCCA was enacted



September 19, 2000. See P.L. 106-265, Title II, 2000 U.S.C.C.A.N (114 Stat.)
762, 770, codified at 5 U.S.C. § 8331 note. As the U.S. Court of Appeals for the
Federal Circuit explained, the statute addresses the problems created when
employees are in the wrong retirement plan for an extended period. 5 C.F.R.
§ 839.101(a). An employee can seek relief under FERCCA if that employee
experienced a qualifying retirement coverage error. A “qualifying retirement
coverage error” is “an erroneous decision by an employee or agent of the
Government as to whether Government service is CSRS covered, CSRS Offset
covered, FERS covered or Social Security-Only covered that remains in effect for
at least 3 years of service after December 31, 1986....” 5 C.EF.R. § 839.102.

Prior to 1984, Federal employees were typically covered by CSRS. In
1983, Public Law 99-335 created a new retirement system for Federal employees,
FERS. CSRS and FERS Handbook for Personnel and Payroll Offices (Handbook,
https://www.opm.gov/retirement-center/publications-forms/csrsfers-
handbook/c010.pdf), §§ 10A1.1-2(C) and (G), and 10A1.2-1(E). FERS became
effective on January 1, 1987, and CSRS became a closed system for new
employees and existing employees who had yet to vest in CSRS or were not
covered by CSRS. Handbook, 10A1.2-1(B), and (F). In January of 1987, the
Federal Employees Retirement System (FERS), replaced the Civil Service
Retirement System (CSRS). Employees were automatically covered by FERS
unless the employee had five years of creditable civilian service prior to 1987.
CSRS and FERS Handbook for Personnel and Payroll Offices, Section 10A1.1-
2(G)-(H) (April 1998).

The appellant contended he should have been placed in CSRS. AF, Tab 1;
AF, Tab 2 at 15. To be eligible for a CSRS annuity an employee must complete
5 years of creditable service and at least one of the last 2 years must be covered
service. 5 U.S.C. § 8333; Herrera v. United States, 849 F.2d 1416, 1417 (Fed. -
Cir. 1988). Most service is creditable, but that is not the same as covered.

Herrera, 849 F2d at 1417. Term and temporary appointments are excluded from
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CSRS coverage. Encarnado v. Office of Personnel Management, 116 M.S.P.R.
301, 8 (2011) 5 C.F.R. § 831.201.

As indicated above, and as evidenced by the written record, the appellant
did not enter retirement covered Federal service until July 15, 1987. Specifically,
- the appellant was employed under FICA only, or in nondeduction service, from
June 25, 1979 — August 31, 1979; January 13, 1980 — November 12, 1983; and
July 16, 1984 — July 14, 1987. AF, Tab 3 at 92-142; AF, Tab 2 at 7. These were
term or temporary appointments, and thus specifically excluded from CSRS
coverage. AF, Tab 3 at 114 (temporary appointment July 16, 1v984), Id. at 116,
119 (temporary appointment December 26, 1982, Not to Exceed (NTE) December
25, 1983 términated November 12, 1983); Id. at 123 (June 25, 1979 appointment
date, Summer Aid); Id. at 133 (appointment April 5, 1982), Id. at 139-40
(appointment termination April 2, 1982 from position of Student Aide). While
the service may be creditable service, it is not covered CSRS service. 5 C.F.R.
§ 831.201. The appellant was converted to a career appointment July 15, 1987.
AF, Tab 3 at 92. This was after CSRS closed, December 31, 1986. Hence, at the
time the appellant would have potentially been eligible to join CSRS that system
was already closed. The appellant, thus, fell into a category of employees who
had 5 years of creditable but not covered retirement service, and therefore were
not automatically covered by FERS, but were excluded from CSRS coverage.
Handbook § 10Ai.1-2(I). Those employees had the option of either enrolling in
FERS or CSRS Offset. Handbook § 10A1.1-2(E).

Although the appellant was initially enrolled in FERS, the agency
converted the appellant to CSRS Offset, pursuant to FERCCA based on the
appellant’s election. AF, Tab 3 at 92-93. According to the appellant’s SF-50
dated February 28, 2008, the appellant elected to be in CSRS Offset on
November 30, 2007. AF, Tab 3, at 93. Because, the appellant elected to be in
CSRS Offset, his placement was not erroneous. The appellant stated he did not

understand the ramifications of his election, and instead believed he was in CSRS
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instead of CSRS Offset. Yet, as stated above, the appellant was not eligible for
CSRS and therefore he was not entitled to elect it. Further, I find the agency
notified the appellant of the retirement system in which he was placed based on
his SF-50s dating back to February 28, 2008. AF, Tab 3 at 3, 5-15, 93.

The appellant asserted he did not understand the ramifications of the
various options, and they were not properly explained to him. AF, Tab 18.
While this may be true, and I understand that the Federal retirement systems are
very confusing as evidenced by the need for FERCCA, this does not authorize the
Board to provide the appellant with a benefit to which he is not entitled.

I find the appellant had the option of being enrolled in FERS or CSRS
Offset, but not CSRS because the appellant never held a CSRS covered
appointment. The agency changed the appellant to CSRS Offset pursuant to his
November 30, 2007 election. AF, Tab 3, at 93. I find the appellant is not entitled
to any further relief under FERCCA.

OPM properly reduced the appellant’s annuity at age 62

Under CSRS Offset an employee is entitled to receive both a CSRS annuity
and old-age benefits from the Social Security Administration (SSA). 5 C.F.R.
§ 831.1001. Upon reaching the age of eligibility for SSA old-age benefits, OPM
is required to reduce or offset the annuitant’s CSRS annuity. 5 U.S.C.
§ 8349(a)(1); 5 C.F.R. § 831.1005.

Here, OPM notified the appellant of the change to his retirement system
coverage first by an SF-50 dated February 28, 2008. AF, Tab 2 at 12. This
change to the appellant’s retirement system was reflected on each of the
appellant’s SF-50s issued after that date. AF, Tab 3 at 3, 5-15. In addition, OPM
notified the appellant he was assigned to CSRS Offset in letters to him dated
December 21 and 26, 2015. AF, Tab 2 at 6-8. In the latter letter, OPM
specifically notified the appellant that his CSRS annuity would be offset by social
security benefits upon reaching the age of 62 based on his eligibility for benefits.



Id. at 8. 1 find the agency made no error in adjusting the appellant’s annuity to
account for the offset based on the appellant’s eligibility for social security
old-age benefits. '

Based on the foregoing, I find the appellant was not eligible for CSRS
coverage, and therefore OPM did not err by denying his request for a CSRS
annuity. Instead, I find the appellant was properly enrolled in CSRS Offset and
OPM correctly adjusted his annuity when the appellant became eligible for social
security old age benefits at age 62.

Accordingly, I find the appeilant is not entitled to any relief. Instead, I
find OPM correctly reduced the appellant’s annuity.

DECISION
The agency’s reconsideration decision is AFFIRMED.

FOR THE BOARD: , S/ .
Melissa Mehring
Administrative Judge

NOTICE TO APPELLANT

This initial decision will become final on July.6, 2023, unless a petition for
review is filed by that date. This is an important date because it is usually the
last day on which you can file a petition for review with the Board. However, if
you prove that you received this initial decision more than 5 days after the date of '
issuance, you may file a petition for review within 30 days after the date you
actually receive the initial decision. If you are represented, the 30-day period
begins to run upon either your receipt of the initial decision or its receipt by your
representative, whichever comes first. You must establish the date on which you
or your representative received it. The date on which the initial decision becomes
final also controls when you can file a petition for review with one of the

authorities discussed in the “Notice of Appeal Rights” section, below. The



9

paragraphs that follow tell you how and when to file with the Board or one of
those authorities. These instructions are ‘imp'ortant because if you wish to file a

petition, you must file it within the proper time period.

BOARD REVIEW | |

You may request Board review of this initial decision by filing a petition
for review.

If the other party has already filed a timely petition for review, you may
file a cross petition for review. Your petition or cross petition for review must
state your objections to the initial decision, supported by references to applicable
laws, regulations, and the record. You must file it with:

The Clerk of the Board
Merit Systems Protection Board
1615 M Street, NW.
Washington, DC 20419

A petition or cross petition for review may be filed by mail, facsimile (fax),
personal or commercial delivery, or electronic filing. A petition submitted by
electronic filing must comply with the reqhirements of 5 C.F.R. § 1201.14, and

may only be accomplished at the: Board's e¢-Appeal website

(https://e-appeal.mspb.gov).

Criteria for Granting a Petition or Cross Petition for Review
Pursuant to 5 C.F.R. § 1201.115, the Board normally will consider only

issues raised in a timely filed petition or cross petition for review. Situations in
which the Board may grant a petition or cross petition for review include, but are
not limited to, a showing that:

(a) The initial decision contains erroneous findings of material fact. (1)
Any alleged factual error must be material, meaning of sufficient weight to
warrant an outcome different from that of the initial decision. (2) A petitioner

who alleges that the judge made erroneous findings of material fact must explain


https://e-appeal.mspb.gov'
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why the challenged factual determination is incorrect and identify specific
evidence in the record that demonstrates the error. In reviewing a claim of an
erroneous finding of fact, the Board will give deference to an administrative
judge’s credibility determinations when they are based, explicitly or implicitly,
on the observation of the demeanor of witnesses testifying at a hearing.

(b) The initial decision is based on an erroneous interpretation of statute or
regulation or the erroneous application of the law to the facts of the case. The
petitioner must explain how the error affected the outcome of the case.

(c) The judge’s rulings during either the course of the appeal or the initial
decision were not consistent with required procedures or involved an abuse of
discretion, and the resulting error affected the outcome of the case.

(d) New and material evidence or legal argument is available that, despite
the petitioner’s due diligence, was not available when the record closed. To
constitute new evidence, the information-contained in the documents, not just the
documents themselves, must have been unavailable despite due diligence when
the record closed. |

As stated in 5 C.F.R. § 1201.114(h), a petition for review, a cross petition
for review, or a response to a petition for review, whether computer generated,
typed, or handwritten, is limited to 30 pages or 7500 words, whichever is less. A
reply to a response to a petition for review is limited to 15 pages or 3750 words,
whichever is less. Computer generated and typed pleadings must use no less than-
12 point typeface and 1-inch margins and must be double spaced and only use one
side of a page. The length limitation is exclusive of any table of contents, table of
authorities, attachments, and certificate of service. A request for leave to file a
pleading that exceeds the limitations prescribed in this paragraph must be
received by the Clerk of ‘the Board at least 3 days before the filing deadline. Such
requests must give the reasons for a waiver as well as the desired length of the
pleading and are granted only in exceptional circumstances. The page and word

limits set forth above are maximum limits. Parties are not expected or required to
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submit pleadings of the maximum length. Typically, a well-written petition for
review is between 5 and 10 pages long.

If you file a petition or cross petition for review, the Board will obtain the
record in your case from the administrative judge and you should not submit
anything to the Board that is already part of the record. A petition for review
must be filed with the Clerk of the Board no later than the date this initial
decision becomes final, or if this initial decision is received by you or your
representative more than 5 days after the date of issuance, 30 days after the date
you or your representative actually‘ received the initial decision, whichever was
first. If you claim that you and your representative both received this decision
more than 5 days after its issuance, you have the burden to prove to the Board the
carlier date of receipt. You must also show that any delay in receiving the initial
decision was not due to the deliberate evasion of receipt. You may meet your
burden by filing evidence and argument, sworn or under penalty of perjury (see 5
C.F.R. Part 1201, Appendix 4) to support your claim. The date of filing by mail
is determined by the postmark date. The date of filing by fax or by electronic
filing is the date of submission. The date of filing by personal delivery is the
date on which the Board receives the document. The date of filing by commercial
delivery is the date the document was delivered to the commercial delivery
service. Your petition may be rejected and returned to you if you fail to provide
a statement of how you served your petition on the other party. See 5 C.F.R.
§ 1201.4(5). If the petition is filed electronically, the online process itself will
serve the petition on other e-filers. See 5 C.F.R. § 1201.14(j)(1).

A cross petition for review must be filed within 25 days after the date of

service of the petition for review.

NOTICE TO AGENCY/INTERVENOR
The agency or intervenor may file a petition for review of this initial

decision in accordance with the Board's regulations.
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NOTICE OF APPEAL RIGHTS

You may obtain review of this initial decision only after it becomes final,
as explained in the “Notice to Appellant” section above. 5 U.S.C. § 7703(a)(1).
By statute, the nature of your claims determines the time limit for seeking such
review and the appropriate forum with which to file. 5 U.S.C. § 7703(b).
Although we offer the following summary of available appeal rights, the Merit
Systems Protection Board does not provide legal advice on which option is most
appropriate for your situation and the rights described below do not represent a
statement of how courts will rule regarding which cases fall within their
jurisdiction. If you wish to seek review of this decision when it becomes final,
you should immediately. review the law applicable to your claims and carefully
follow all filing time limits and requirements. Failure to file within the
applicable ‘time limit may result in the dismissal of your case by your
chosen forum.

Please read carefully each of the three main possible choices of review
below to decide which one applies fo your particular case. If you have questions
about whether a particular forum is the appropriate one to review your case, you

should contact that forum for more information.

(1) Judicial review in general. As a general rule, an appellant seeking
judicial review of a final Board order must file a petition for review with the U.S.
Court of Appeals for the Federal Circuit, which must be received by the court
within 60 calendar days of the date this decision becomes final. 5 U.S.C.
§ 7703(b)(1)(A).

If you submit a petition for review to the U.S. Court of Appeals for the
Federal Circuit, you must submit your petition to the court at the

following address:
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U.S. Court of Appeals
for the Federal Circuit
717 Madison Place, N.W.
Washington, D.C. 20439

Additional information about the U.S. Court of Appeals for the Federal
Circuit is available at the court’s website, www.cafc.uscourts.gov. Of particular
relevance is the court’s “Guide for Pro Se Petitioners and Appellants,” which is
contained within the court’s Rules of Practice, and Forms 5, 6, 10, and 11.

If you are interested in securing pro bono representation for an appeal to
the U.S. Court of Appeals for the Federal Circuit, you may visit our website at
http://www.mspb.gov/probono for information regarding pro bono representation
for Merit Systems Protection Board appellants before the Federal Circuit. The
Board neither endorses the services provided by any attorney nor warrants that

any attorney will accept representation in a given case.

(2) Judicial or EEOC review of cases involving a claim of
discrimination. This option applies to you only if you have claimed that you

were affected by an action that is appealable to the Board and that such action
was based, in whole or in part, on unlawful discrimination. If so, you may obtain
judicial review of this decision—including a disposition of your discrimination
claims—by filing a civil action with an appropriate U.S. district court (not the
U.S. Court of Appeals for the Federal Circuit), within 30 calendar days after this
decision becomes final under the rules set out in the Notice to Appellant section,
above. 5U.S.C. § 7703(b)(2); see Perryv. Merit Systems Protection Board,
582 U.S. 420 (2017). If the action involves a claim of discrimination based on

race, color, religion, sex, national origin, or a disabling condition, you may be
entitled to representation by a court-appointed lawyer and to waiver of any
requirement of prepayment of fees, costs, or other security. See 42 U.S.C.
§ 2000e-5(f) and 29 U.S.C. § 794a.


http://www.cafc.uscourts.gov
http://www.mspb.gov/probono
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Contact information for U.S. district courts can be found at their respective
websites, which can be accessed through the link below:

htgg://www.uscourts.gov/Court Locator/CourtWebsites.aspx.

Alternatively, you may reduest review by the Equal "Employment
Opportunity Commission (EEOC) of your discrimination claims only, excluding

all other issues. 5 U.S.C. § 7702(b)(1). You must file any such request with the

EEOC’s Office of Federal Operatiozis within 30 calendar days after this decision
becomes final as explained above. 5 U.S.C. § 7702(b)(1).

If you submit a request for review to the EEOC by regular U.S. mail, the
address of the EEOC is:

Office of Federal Operations
Equal Employment Opportunity Commission
P.O. Box 77960
Washington, D.C. 20013

If you submit a request for review to the EEOC via commercial delivery or
by a method requiring a signature, it must be addressed to:

Office of Federal Operations
Equal Employment Opportunity Commission
131 M Street, N.E.
Suite SSW12G
Washington, D.C. 20507

(3) Judicial _review pursﬁant to the Whistleblower Protection

Enhancement Act of 2012. This option applies to you only if you have raised
claims of reprisal for whistleblowing disclosures under 5 U.S.C. § 2302(b)(8) or
other protected activities listed in 5 U.S.C. § 2302(b)(9)(A)(i), (B), (C), or (D).
If so, and your judicial petition for review “raises no challenge to the Board's
disposition of allegations of a prohibited personnel practice described in section
2302(b) other than practices described in section 2302(b)(8) or 2302(b)(9)(A)(i),
(B), (C), or (D),” then you may file a petition for judicial review with the U.S.
Court of Appeals for the Federal Circuit or any court of appeals of competent

jurisdiction. The court of appeals must receive your petition for review within
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60 days of the date this decision becomes final under the rules set out in the
Notice to Appellant section, above. 5 U.S.C. § 7703(b)(1)(B).

If you submit a petition for judicial review to the U.S. Court of Appeals for
the Federal Circuit, you must submit your petition to the court at the
following address:

U.S. Court of Appeals
for the Federal Circuit
717 Madison Place, N.W.
Washington, D.C. 20439

Additional information about the U.S. Court of Appeals for the Federal
Circuit is available at the court’s website, www.cafc.uscourts.gov. Of particular
relevance is the court’s “Guide for Pro Se Petitioners and Appellants,” which is
contained within the court’s Rules of Practice, and Forms 5, 6, 10, and 11.

If you are interested in securing pro bono representation for an appeal to
the U.S. Court of Appeals for the Federal Circuit, you may visit our website at
‘http://www.mspb.gov/probono for information regarding pro bono representation
f01: Merit Systems Protection Board appellants before the Federal Circuit. The
Board neither endorses the services provided by any attorney nor warrants that
any attorney will accept representation in a given case.

Contact information for the courts of appeals can be found at their

respective websites, which can be accessed through the link below:

http://www.uscourts.gov/Court Locator/CourtWebsites.aspx


http://www.cafc.uscourts.gov
http://www.mspb.gov/probono
http://www.uscourts.gov/Court_Locator/CourtWebsites.aspx
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Anthony Bowden
1415 D. Street; NE Washington; DC 20002

February 7, 2022

United States Office of Personnel Management
Retirement Services

P.O. Box 45

Bovers, PA 16017

Ladies and Gentlemen:

| am writing you in response to the attached letter | received regarding a reduction in my
annuity. It is my understanding from OPM telephone representative that | spoke with on

Tuesday, January 25 my annuity was reduced because | was on the CSRS Offset Retirement
system.

My first tenure with the federal government was in 1978 as summer student at Defense
Mapping Agency. | believe starting in 1980 through 1983, | worked for the U.S. Department of
Justice, Uniform Services University of Health Sciences apart of the Department of Defense, and
the General Services Administration. | had a brief break for about 6-7 months before | started
working for Smithsonian Institution in July of 1984. | have never had a break in service that
lasted for more than 1 year from 1980-2015. | retired from Smithsonian Institution in 2015, due
to an on the injury that left be disabled.

The Smithsonian Institution made an error and put me on Federal Retirement Systems (FERS)
retirement. | tried to explain to Human Resources (HR) personnel on several occasions that | did
not belong on the FERS. | was working with Diana Needer, the Human Resource Specialist.

| believe it was a couple years or less prior to my retirement in 2015 the HR department

determined that they made mistake by putting me on FERS when | should have been on CSRS. |
believe Smithsonian HR was able to move my benefits from FERS to CSRS. However, they were
not able to transfer any money that was contributed to Social Security retirement. When | went

Social Security prior to retirement | was informed that no money would be transferred because
they are two separate entities.

| went to HR and told them | wanted to apply for disability retirement due to my on-the-job
injury that occurred ih 2009 that prevented me from working full time. Smithsonian
management informed me that they did not have any light duty or part time work for me
although | sustained my injuries on the job. | was told by HR | could not retire on'disability and
that Smithsonian had nothing to do with my disability retirement and | was unable to retire on
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disability under CSRS. | was directed to go to social security administration to apply for disability
retirement, which | did, and | am currently receiving social security disability. | have been doing
some research, and | have learned | should have been able to apply for disability under CSRS as
| believe the Smithsonian’s H.R. department was untruthful. CSRS disability would have
afforded increase in my annuity due to on-the-job injury and a tax-free benefit.

I would like to request an investigation/review of of my personnel file to determine if | was on
the correct retirement plan and if | should have been afforded opportunity for CSRS disability. |
do not believe | should have been placed on CSRS offset and now | am being subject to a
reduction in my annuity causing me financial hardship due to an error made by the Smithsonian
Institution. | believe | should have been on the CSRS retirement system, not the CSRS offset.

If you have questions or require additional information, please contact me at 202-528-7458 or
abowden1214@comcast.net.

Sincerely,
Anthony Bowden, Sr.

Anthony Bowden Sr.

Cc: Honorable Congresswoman Eleanor Holmes Norton
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UNITED STATES OFFICE OF PERSONNEL MANAGEMENT
Washington, DC 20415

07/11/2022

Retirement Services

 CSA 4773 900

ANTHONY BOWDEN
1415D STNE
WASHINGTON DC 20002

Dear Mr. Anthony Bowden:

Thank you for your inquiry conceming the recalculation of your Civil Service Retirement
System (CSRS).

We have recalculated your annuity to not included your CSRS Offset retirement. With the
change in the recalculation, your annuity has changed from $3,574.00 to $5,113.00.

Our records have been updated to reflect that you will receive a underpayment of $18,405.00
minus $3,681.00 (code 31) for federal taxes.

Please contact us if you have any further questions or concems.

Sincerely,

Koo Tpion

Post Retirement Branch
Claims 1 Group, Branch 4

Enclosures:
Paid and Due Computation

Manage your Federal retirement account anywhere and anytime at www.servicesonline.opm.gov and www.opm.gov/retire
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o From:
Subject:

-Date:

To:

Anthony Bowden ABOWDEN1214@COMCAST NET
Re: Final Follow Up on Your Congressional Inquiry (Intranet Quorum IMAG0170901)

August 7, 2022 at 12:37-PM

Congresswoman Eleanor Holmes Norton(:mallagent) DCOOENIMA@mail.house.gov

Hello,,

1 thank you for your help with this matter with upmost respect.
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d Regards,

hony Bowden, St.

ELEANOR HOtMES NORTON
BB O3 SRRV

- COMMITIEE OH
TRANSFORTANON AND
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i Mr. Anthony Bowden Jr.

1415 D Street NE

Dear Mr. Bowden:

: I recelved the attached in response to my 1nqu1ry on your behalf. [ hope you find the
tinformation provided helpful.

If I may be of further help on this, or any matter that falls within my federal leglslatwe and
admlmstratlve ]unsdlctlon please do not hesitate to get in touch with me.

Thank you for glvmg me this opportunity to be of service to you.

M DETDCA QIISE
BIRUD FRALAN DANE L
WY e daine

For a prompf response. do rot alfer the emall subject fine when replying.

Y X
Cangress of the United Htates

Botise of Wepregentatives
Washiugton, BEC 20515-1501

July 19, 2022

-*Wasm_ngton, DC 20002-5401
<RE Mr. Anthony Bowden Jr.

Smcerely,

FEleanor Holmes Norton
Member of Congress

ANESRMUPIROISE R RO INUING
Sngorision, D5, 961569
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From: Anthony Bowden abowden1214@comcast.net &
Subject:
Date: September 9, 2022 at 1:08 PM
To: Anthony Bowden abowden1214@comcast.net

UNITED STATES OFFICE OF PERSONNEL MANAGEMENT
Washington, DC 20415

07/11/2022

Retirernent Services

CSA 4 773 900

ANTHONY BOWDEN
1415DSTNE
WASHINGTON DC 20002

Dear Mr. Anthony Bowden:

Thank you for your inquiry concerning the recalculation of your Civil Service Retirement
System (CSRS). This is in regards to your request to have your Social Security Offset stopped,
however, as stated in your December 23,2021 letter. “regardless of whether you applicd for the
SSA benefit or have begun to receive it. The offset is in keeping with the provisions of the
Federal Employees Contribution Temporary Adjustment Act (Public Law (PL) 98-168)and the
Federal Employees Retirement Act (PL99-335)".

SSA has verified that you are cligible for social security benefits. Based on benefit amounts SSA
provided us, the offset amount is $1406.30. This amount is the portion of the monthly social
security benefit you are eligible to receive as a result of any Federal service you performed after
December 31,1983 while covered by both Federal Insurance Contributions Act (FICA) and Civil
Service Retirement System (CSRS) deductions.

Based on SSA’s verification, we reduced your gross monthly annuity by the offset amount. Your
adjusted gross monthly annuity after the offset reduction is $3,574.

You will see this reduction in the payment you receive the first business day of February 2022,
which represents the payment for the month of January 2022. The offset was imposed timely
upon your SSA eligibility date, no retroactive collection is due.

This represents an initial decision of the Officc of Personnel Management (OPM). If you wish to
dispute our findings, you may request reconsideration. We have enclosed Information and
Instructions on Your Reconsideration Rights (form RI 38-47), which explains how to file your
request. Please note that the request for reconsideration must be filed within 30 days of the date
of this letter.

Please contact us if you have any further questions or concerns.

Sincerely,
Kesto Tion

Post Retirement Branch
Claims 1 Group, Branch 4
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information, and you arc not required to respond, unless this num
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