
 

 

 

 

 

 

 

 

 

 

 

 

 

 

APPENDIX 
 

  



 

 

TABLE OF CONTENTS 

Opinion of Supreme Court of Missouri dated June 4, 2024 ....................................... 1a 

Order of Supreme Court of Missouri dated July 12, 2024 ....................................... 17a 

Order of Missouri Court of Appeals, Western District dated November 30, 2023 .. 18a 

Order of Circuit Court dated November 16, 2023 .................................................... 19a 

Mo. Rev. Stat. §552.070  .............................................................................................30a 

 



1a



2a



3a



4a



5a



6a



7a



8a



9a



10a



11a



12a



13a



14a



15a



16a



BE I SY AUBUC1I0N

Cl ERI'

CLERK OF THE SUPREME COURT
STATE OF MISSOURI

POST OFFICE BOX 150 
JEFFERSON CITY, MISSOURI 

65102
If I I Pl IONI

July 12 2024

Andrew James Clark (via ellhng)
Michael J Spillane (via cl'iling)
Andrew J Ciane (via efihng)
Giegoiy M Goodwin (via efiling)

In Re State ex iel Governor Michael L Paison. Relatoi. vs The Honoiable S Cotton Walkci 
Respondent.
Missonii Supreme Comt No SC 100352

Counsel

Please be advised the Couit issued the following ordei on this date in the above-entitled 
cause' "Respondent’s motion to modify oveiruled

Veiy ti uly youi s

BETSY AUBUCHON

Fucia J Bushnell 
Chai les A Weiss 
Jonathan B Potts

(via efihng) 
(via chhng) 
(via efiling)
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IN THE MISSOURI COURT OF APPEALS 
WESTERN DISTRICT

STATE OF MISSOURI ex rd.
GOVERNOR MICHAELL PARSON.

Relator.

vs.

HONORABLE COTTON WALKER, 
CIRCUIT JUDGE

Respondent

)

)
)

) WD86751
)
)
)
)
)

ORDER

The Couit acknowledges the Tiling ol'Rekitoi's Petition for Will ol Piohibilioi 

In The Alternative. Mandamus, and the Suggestions in Support ol’Petition loi \\ i it ol 

Prohibition, or. In The Alternative, Mandamus, on Novembei 29. 2023 Being full) 

informed, this Court does heicby DENY this petition Ioi wiit

Dated this 30th day of November 2023

Lisa While Hardwick Presiding fudge 
WRIT DIVISION

Pfeiffci J.concuis

Cc I Ion Cotton Walkei
AndiewJ Cl.uke Esq
Michael I Spillane Esq
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IN THE CIRCUIT COURT OF COLE COUNTY 
STATE OF MISSOURI

MARCELLUS WILLIAMS, )
)

Plaintiff, )
) Case No. 23AC-CC05U-

vs. )
)

MICHAEL L PARSON, in his official )
capacity as Governoi of Missouri, )

)
Defendant )

)

Order

This matter came before the Court on Novembei 1. 2023. The Court received written bi icN 

in advance and heard argument from the parties. Based on the briefs and the argument, the Coin: 

hereby denies, in part,1 Defendant Governor Michael Parson’s Motion lor Judgment on 'he 

Pleadings, foi the icasons that follow.

Legal Standards

“fheie are certain well-established principles relating to a motion foi judgment on the 

pleadings.” Cantor v. Union Mat. Life Ins Co., 547 S.W.2d 220. 224 (Mo App St Louis Dirt. 

1977). In general, ”[a] motion for judgment on the pleadings is not favoied” because the giantimi 

of a such a motion forecloses any furthci litigation See id. As a icsult. t]hc pos lion cd a pahv 

moving for judgment on the pleadings is similai to that of a movant on a motion io disimm 

1 Because this Court is denying Defendant Governor Poison’s Motion foi Judgment on To 
Pleadings, this Order docs not address count IV of Plaintiffs Petition foi Dcclamton hidgmuiH 
on which the parties consent to judgment on the pleadings Plaintiff initially fled the Petit ion mi 
Declaratory Judgment against Defendants Governor Michael Parson and Attorrev Genewl 
Andiew Bailey. At aiguments, Plaintiff oially consented to dismiss Defendant Ationiev Deiieml 
Bailey from this lawsuit.
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meaning that this Court must treat “[t]he allegations of the petition . .as true foi the pin poses of 

the motion,” Id Additionally, “(t]he facts pleaded in the defending party’s responsive pleadings 

are not admitted and are not self-proving.” In re Marriage of Burch, 310 S.W 3d 253, 259 (Mo. 

App. E.D. 2010). Accordingly, in order to evaluate the Defendant's motion in this case this Com l 

considers only the well-pleaded facts as alleged in Plaintiffs Petition and, taking those facts to be 

true for the purposes of this Order, asks whether the Petition has raised any viable questions of 

law. See id

Factual Allegations

Given the standard described above, the Court treats the following matciial factual 

allegations from Plaintiffs Petition “as true for the purposes of the motion.” Canton, 547 S \V 2d 

at 224.

1. Mr. Williams was sentenced to death in St. Louis for an August 1998 murder Pct 

11,31. Defendant does not dispute this allegation. Ans. fl 11,31

2. Mr. Williams is innocent.  Id fl 32-36. Defendant disputes this allegation Ans 

fl 32-36.

2

3. In 2017, on the eve of an execution date, Fotmer Govemoi Eric Gicitcns appointed a 

Board of Inquiry to investigate Mr Williams’s claim of innocence. Id fl 37-42 

Defendant does not dispute this allegation. Ans. fl 37-42.

2 At the hearing on November 7, counsel for the Defendant argued that this is not a factual assertion 
but a legal conclusion. The Court disagrees. It is axiomatic that the question of a criminal 
defendant’s guilt or non-guilt is a question for the jury, as are assessments of individual pieces of 
evidence or testimony See In re Winslup, 397 U.S. 358, 362-63 (1970) (“No man shall be depiived 
of his life under the forms of law unless the jurois who tiy him are able, upon theii consciences, 
to say that the evidence before them is sufficient to show beyond a i easonable doubt the existence 
of every fact necessary to constitute the crime charged.” (cleaned up) (quoting Davis v Untied 
States, 160 U.S. 469, 487 (1895))).

2
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4. The Board of Inquiry's investigation was ongoing in June of 2023, when Defendant 

Governor Michael Parson issued Executive Order 23-06 and dissolved the Board, Id

44. Defendant has declined to answer this allegation? Ans. fl 44.

5. The Board of Inquiry never produced a report oi made a recommendation to Govci noi 

Greitens or to Governor Parson. Id fl 44, 45, 47. Defendant has declined to answci 

this allegation. Ans. fl[ 44, 45, 47.

Taking those factual assertions as true for the purposes of this motion onlv, the Court now 

addresses Plaintiffs claims

Count III

Plaintiff argues that the language of the statute that authorizes the Goveinoi to appoint a 

Board of Inquiry piohibits the Governor fiom dissolving the Board unless and until it has "rna[d]e 

its report and recommendations to the governor.” RSMo. § 552.070. Defendant argues that because 

the statute addresses the Governor’s discretionaly powers under Article IV, Section 7, of the 

Missouri Constitution to “grant reprieves, commutations and pardons after conviction," the 

Governor also has the power to dissolve the Board at any point. Id

The statute reads as follows:

In the exercise of his powers under Article IV, Section 7 of the 
Constitution of Missouri to grant reprieves, commutations and 
pardons after conviction, the governor may, in his discretion, 
appoint a board of inquiry whose duty it shall be to gather 
information, whether oi not admissible in a court of law bearing 
upon whether or not a person condemned to death should be

3 Plaintiff alleges that his counsel communicated with the Board of Inquiry dining then 
investigation and that counsel provided the Board with various documents, but those 
communications were understood to be confidential. Counsel would file those communications 
under seal if ordeied by this Court. This Court had stayed discovery pending resolution of this 
dispositive motion. Now that this Court has denied Defendant’s Motion for Judgment on the 
Pleadings, Defendant Parson is oideied to icspond to Plaintiff s discovery requests bv December 
1, 2023, consistent with this Order and subject to Piotective Order.

3
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executed or reprieved or pardoned, or whether the person's sentence 
should be commuted It is the duty of all peisons and institutions to 
give information and assistance to the boaid, members of which 
shall serve without remuneration. Such board shall make its ropoit 
and recommendations to the governor. All information gathered by 
the board shall be received and held by it and the governor in strict 
confidence.

Id

The Court’s objective in interpreting a statute is to ascertain the intent of the legishtiin 

Pavlica v Dir. Rev , 71 S.W.3d 186, 189 (Mo App. W.D. 2002). It is axiomatic that to do so, the. 

Court must “consider the words used in their plain and ordinary meaning ” Dickeniam. v. (lo/co 

Wholesale Corp., 550 S.W.3d 65, 68 (Mo banc 2018); see also Missouri Stale Conf cR \AA< T a 

Stale, 607 S.W.3d 728 (Mo. banc 2020); State v Jones. 479 S.W 3d 100, 106 (Mo banc 2016> 

Wolff Shoe Col. v Director ojRev., 762 S.W.2d 29, 31 (Mo. banc 1988). ‘‘A const may not add 

words by implication to a statute that is clear and unambiguous ” Asbury v Lombardi.. 846 S W rd 

196, 202 n 9 (Mo banc 1993). Moreover, the Court must ‘'presume the legislature intended evn v 

word, clause, sentence, and provision of a statute to have effect and did not inset i super tlmws 

language into the statute.” Algonquin Golj Club v State Tax Comm ’n, 220 S W 3d 415 121 (Mo 

App. E.D. 2007).

At the outset, the Court notes that the meaning of RSMo. section 552 070, in this context, 

is a question of fust impiession. Although other courts have addressed the scope of the (lovcmoi 

authority to appoint a Board of Inquiry, no court has ever addressed the question ol when and 

whether the Governor has the authority to dissolve a Boaid of Inquiry. See Roll v Carnahan. D5 

F.3d 1016, 1018 (8th Cir. 2000) (per curiam) (“Appointment of a board of inquiry is . left to dw 

governor s sole discretion.”). Accordingly, the Court focuses its analysis ol the statute on two 

distinct questions: fust, is a Board of Inquiry, once appointed, required to pioduce a icpoit and 

4
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make a recommendation to the Governor; and second, what are the consequences if a Board fails 

to produce a report and make a recommendation to the Governor?

The answer to the first question is dictated by the statute’s language. Giving the woid 

“shall” in the statute its plain and ordinary meaning, the Board, once appointed, had an affirmative 

obligation to pioduce a report and make recommendations to the Governoi. See Frye v Levy. 440 

S.W.3d 405, 409 (Mo. banc 2014). The Defendant emphasizes the statutoiy language “in h,s 

discretion,” arguing that those words make the ongoing existence of a Board of Inquii v 

“discretionary” once it has been appointed. The Court is unpersuaded by this aigument foi two 

reasons. First, as noted above, “in his discretion” in RSMo. § 552.070 refeis to the appointment of 

the Board, not to its dissolution. And second, taken in context, the discietionary appointment of a 

government body does not imply the authority to remove such a body. To the contrary, the Court 

notes that the Legislature likely used the language it did intentionally, in order to draw a distinction 

between circumstances where the Governor’s appointment power is wholly discretionaly veisus 

where it is constrained by the advice and consent of the Senate. Compare § 552.070 (“the governoi 

may, in his discretion, appoint a board of inquiry”) with § 174.300 (“the governor shall with the 

advice and consent of the senate, appoint a six-member board of regents to assume the general 

control and management of Hairis-Stowe College”). There is a fundamental difference between 

the Governor’s authority to appoint a Board in his discietion and the Board’s ongoing existence 

being discretional y.

Assuming, as the Court must for the purposes of this motion, that the Board in this case did 

not produce a report or make recommendations to the Governor, the Board had not satisfied its 

statutoiy obligation at the time Governor Parson dissolved it and the dissolution of the Boanl 

therefore violated the statute.

5
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This leads directly to the second question: what are the consequences if a Board fails to 

produce a report and recommendation to the Governor, as required by the statute? Because the 

statute is silent as to this question, the Couit must turn to tools of statutory constiuction, but the 

analysis begins, as it must, with the language in the statute See Pavlica,l\ S.W.3dat 189 Notably, 

although the statute expressly grants the Governor the discretionary authority to appoint a Boaid 

of Inquiry, it says nothing about his authority to dissolve such a Board If the legislature had 

intended to grant the Governor that power (to dissolve the Board, and to do so expiessly befoie its 

statutory duty was fulfilled) it would have said so, and the Court lacks the authouty to giant the 

Governor that authority “by implication.” See Asbury, 846 S.W 2d at 202 n.9. 7'he Legislating 

knew how to grant the Governor the authoiity to dissolve the Board or remove its members, as 

evidenced by other statutes it enacted. E.g, RSMo § 172.300 (“The cuiatois may appoint and 

remove, at discietion, the president, deans, professors, instructors and othei employees of the 

university.” (emphasis added)), id § 620.586 (“The governor may appoint any numbei of othei 

nonvoting, ex officio members who shall serve at the pleasure of the governor." (emphasis 

added)); id § 374.080 (“The diiector may appoint a deputy, who shall be subject to removal at 

pleasure by the director." (emphasis added)); id § 105.955 (“The governor, with the advice and 

consent of the senate, may remove any member only for substantial neglect of duty, inability to 

discharge the powers and duties of office, gross misconduct or conviction of a felony oi a crime 

involving moral turpitude." (emphasis added)).

Of couise, the Legislature could not have intended to create a circumstance in which the 

Governoi appoints a Board of Inquiry, the Boaid refuses to issue a report and make 

recommendations, and the Board’s refusal has the practical effect of indefinitely stalling the 

execution of a validly imposed sentence. But under such circumstances, the Governor is not 

6
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powerless to compel a decision from the Board. When, as here, a statute regulating the conduct of 

a government actor or body uses the word “shall” to create an affirmative obligation on the 

government to perform the action described therein, the Court’s interpretive duty is to deteimme 

whether the statute is “mandatory” or “directory.” See Frye, 440 S.W.3d at 409. If the statute 

provides a remedy for the government’s failure to comply with its statutory duty, the statute i> 

mandatory; if it is silent as to remedy, the statute is directory. Id Here, the statutory uses the woid 

“shall” but is silent as to remedy, meaning that it is directory. And when the Court deteimines that 

a statute is directory, the exclusive remedy is “an action for mandamus . . to compel a decision 

Farmers & Merchants Bank & Trust Co v Dir Rev., 896 S W.2d 30. 33 (Mo. banc 1995) 

Accordingly, the Governor’s remedy under the statute in question here was a mandamus action to 

compel a decision from the Board, but the Governor lacked the authority to dissolve the Board, 

and the Court therefore demes the Governor’s motion as to this count.

While denying the Governor’s motion on tills point, the Court notes again, as stated duiing 

the hearing, that RSMo §552.070 does not compel a governor to follow or i eject the Boat d’s i epo11 

and recommendations once received. Even as the statute specifically references a govcinoi's 

constitutional powers to “...grant reprieves, commutations and pardons after conviction 

(RSMo §552.070), it docs not direct a governor must do so even if the Board recommends any 

such action.

Counts I and II

“The due process clauses of the United States and Missouri constitutions pi o hibit the taking 

of life, liberty or property without due process of law.” Jamison v. Stale, 218 S.W.3d 399. 405 

(Mo. banc 2007) (citing U S. Const, amend XIV § 1, Mo Const ait I § 10). This pi ohrb’tion 

7
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constrains “governmental decisions which deprive individuals of‘liberty’ or ‘piopcrty' inter csts ” 

Id (quoting Mathews v Eldridge, 424 U S. 319, 322 (1976)).

The Supreme Court of the United States has long held that due process protects individuals 

against two kinds of government action. Substantive due process prevents the government from 

engaging in conduct that “shocks the conscience” or interferes with rights that are 'implicit in the 

concept of ordered liberty ” See Herrera v Collins, 506 U.S. 390, 435-36 (1993) (Bierman. .1 . 

dissenting) (quotation marks omitted). Even if a governmental action that deprives a person o f 11 fe, 

liberty, or property suivives substantive due process scrutiny, proceduial due process requires that 

the governmental action “must still be implemented in a fair manner ” Id.

The familiar formulation for analyzing a procedural due process claim is based on a 

weighing of three factors:

(1) First, the private interest that will be affected by the official 
action; (2) second, the risk of an erroneous deprivation of such 
interest through the procedures used, and the probable value, if any, 
of additional or substitute procedural safeguards; and (3) finally, the 
Government’s interest, including the function involved and the 
fiscal and administrative burdens that the additional or substitute 
procedural requirement would entail.

W/zewy, 424 U S at 353.

Weighing those three factors in this fact scenario, results in a denial of the Goveinoi's 

Motion for a Judgment on the Pleadings. Here, Plaintiff asserts that he has a liberty interest in not 

being executed as an innocent person and in an accurate clemency decision based on the 

Governor’s fail and complete consideration of his application Those intei csts, he alleges, tuggei 

procedural due process protections. Defendant icsponds that because clemency is whollv 

discretionary, and because the Board of Inquiiy statute references clemency, Plaintiff has no 

protected interest in the proceedings of the Board of Inquiry. For the purposes of this motion, the 

Court must accept as true Plaintiffs allegation that the Board of Inquiiy was prevented fiom 

8
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completing its investigation and producing the icport and recommendations required by law. 

Accordingly, the core dispute between the patties boils down to whether Plaintiff has alleged a 

sufficiently weighty liberty or life interest to trigger procedural due piocess piotections. Foi the 

reasons that follow, the Court holds that he has. To rule otherwise, in any interpietation of Mo 

Const, art. I § 10, when an individual party’s life is quite literally at stake, is constituiionallv 

absurd

Plaintiffs primary contention is that he has a due process interest in not being executed 

because he is innocent and because Governor Greitens appointed a Board of Inquiry to invesdgate 

his innocence, he has a protected interest in the results of that investigation Foi the pm poses ol 

this motion, the Court accepts as true that Plaintiff is factually innocent.

Although a state need not cieate a piocess by which a condemned poison may 

“demonstrate[e] his innocence.” once the state has done so, a condemned person has a due pi oeess 

inteiest in availing himself of that process. Dist. Att'y Office for Thiid J Dist V Osborne, 557 

U.S. 52, 68 (2009), Hicks v Oklahoma, 447 U.S. 343, 346 (1980); Wolff v McDonnell. 418 I S 

539,556-57 (1974)

In Osborne, for example, the plaintiff identified two “potential” sources of his libeity 

interest: (1) “the Governor’s constitutional authority to ‘grant pardons, commutations, and 

reprieves,’” 557 U S. at 67-68 (quoting Alaska Const., art III § 21), and (2) “dcmonstiating his 

innocence with new evidence,” pursuant to a state law,” id at 68 (citing Alaska Stat 

§§ 12.72.020(b)(2), 12.72 010(4)) The Court “readily disposed” of the fust asseited liberty 

inteiest, but it acknowledged that Alaska created a liberty interest when it passed the law at issue 

and then proceeded to address the procedure Osborne was due under state law. Compni c id at 67- 

68 (“noncapital defendants do not have a libeity inteiest in traditional state executive clemency, to 

9
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which no particular claimant is entitled as a matter of state law”) with id. at 68 ("Osborne doe-j, 

however, have a liberty interest in demonstrating his innocence with new evidence undei state 

law.”).

The Court acknowledges that Plaintiff was tried, convicted, and sentenced to death, and 

that he has already availed himself of post-conviction proceedings in state and federal courts. 

Nevertheless, “[c]ven those in oui society who have been lawfully depiived of then freedom ictain 

residual, substantive liberty interests protected by the Fourteenth Amendment.” Hurvev v. Horan, 

285 F.3d 298, 312 (4th Cii. 2002) (mem.) (Lutitg, J., statement respecting the denial of ieheruinn 

en banc) (collecting cases). Thus, “[f]he mere fact that [Plaintiff] has been committed undei piopet 

procedures does not deprive him of all substantive liberty interests undei the Fourteenth 

Amendment ” Id. (quoting Youngberg v Romero, 457 U.S 307, 315 (1982)). To the conlran. it is 

a “fundamental legal principle that executing the innocent is inconsistent with the Constitution” 

and “[r]egardless of the veibal formula employed[,] the execution of a legally and factually 

innocent peison would be a constitutionally intolerable event.” Herrera v Collins. 506 U.S 390, 

419 (1993) (O’Connoi, J., concuning).

Plaintiff has a liberty and a life interest in demonstrating his innocence that flows fiom an 

expectation created by state law, namely, section 552.070, RSMo , and Executive Older 17 20 

When the Missouii Legislature enacted section 552.070, RSMo., it cieated a mechanism by which 

a piisoner may “demonstratfe] his innocence.” Id The only difference between the Alaska law al 

issue in Osborne and the Missouri law at issue here is that section 552.070 RSMo., docs not ti iggei 

due process on its own terms. Instead, under 552.070 RSMo., a condemned person obtains a liberty 

interest once a governor empanels a Board of Inquiry Accordingly, when Governor Gieitcrs 

10
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appointed the Board of Inquiry to investigate Plaintiffs innocence, that executive order triggered

Plaintiffs due process rights. Those due process rights must not be deprived

Conclusion

The Court must accept as true Plaintiffs well-pleaded factual allegations. Undei that 

standaid, the Court holds that Plaintiff has asserted viable legal claims upon which lelicf could be 

granted, and the Court therefore DENIES Defendant’s Motion foi Judgment on the Pleadings.

The Court having ruled on the Motion for Judgment on the Pleadings, does howevci 

continue the stay on discovery until December 1,2023. Absent superseding authority bv that date, 

the parties shall submit a proposed Protective Order regarding the discovery requests related to the 

Board of Inquiiy and especially any information gathered by that Board which is requued by the 

statute to be held by it and the Governor in strict confidence, but such pending discovery requests 

served shall be answeied subject to said Protective Older once signed by this Couit.

On

SO ORDERED, ADJUDGED, AND DEGREED

, 2023
Hon. Judge S. Cotton Walker
Division III, Circuit Judge 
19th Judicial Circuit, State of Missouri
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552.070. Power of governor to grant reprieves, commutations and..., MO ST 552.070

 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 1

Vernon's Annotated Missouri Statutes
Title XXXVII. Criminal Procedure [Chs. 540-552]

Chapter 552. Criminal Proceedings Involving Mental Illness (Refs & Annos)

V.A.M.S. 552.070

552.070. Power of governor to grant reprieves, commutations and pardons

Currentness

In the exercise of his powers under Article IV, Section 7 of the Constitution of Missouri to grant reprieves, commutations
and pardons after conviction, the governor may, in his discretion, appoint a board of inquiry whose duty it shall be to gather
information, whether or not admissible in a court of law, bearing upon whether or not a person condemned to death should
be executed or reprieved or pardoned, or whether the person's sentence should be commuted. It is the duty of all persons and
institutions to give information and assistance to the board, members of which shall serve without remuneration. Such board
shall make its report and recommendations to the governor. All information gathered by the board shall be received and held
by it and the governor in strict confidence.

Credits
(L.1963, p. 674, § A(§ 7).)

Notes of Decisions (2)

V. A. M. S. 552.070, MO ST 552.070
Statutes are current through the end of the 2024 Second Regular Session of the 102nd General Assembly. Constitution is current
through the November 8, 2022 General Election.

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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