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CORPORATE DISCLOSURE STATEMENT 

 Applicant-Petitioner St. Isidore of Seville Catholic Virtual School states that it 

is a private non-profit religious corporation.  It has no parent corporation, and no 

publicly held company owns 10% or more of its stock.  
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To the Honorable Neil M. Gorsuch, as Circuit Justice for the United State Court of 

Appeals for the Tenth Circuit: 

Pursuant to Supreme Court Rule 13.5, 22, 30.1, and 30.3, Applicant-Petitioner, 

St. Isidore of Seville Catholic Virtual School (“St. Isidore”), respectfully requests that 

the time to file its Petition for Writ of Certiorari in this matter be extended by 14 

days.  The Oklahoma Supreme Court issued its opinion (Appendix A) on June 25, 

2024.  St. Isidore’s Petition is currently due on September 23, 2024, and St. Isidore is 

filing its application more than 10 days before that deadline.  See Sup. Ct. R. 13.5.  

The requested 14-day extension would move the deadline for filing St. Isidore’s 

Petition to October 7, 2024.  This Court has jurisdiction under 28 U.S.C. § 1257(a).  

As of this filing, counsel for Respondent has not replied to St. Isidore’s request seeking 

Respondent’s position on the requested extension. 

BACKGROUND 

St. Isidore is a private religious institution incorporated by the Archdiocese of 

Oklahoma City and the Diocese of Tulsa.  Its Catholic mission seeks to provide a 

learning opportunity for students who want and desire a quality Catholic education, 

but who cannot currently make that a reality because of cost or lack of access to a 

brick-and-mortar location, or because they learn better in a virtual environment. 

To that end, St. Isidore applied to the Oklahoma Statewide Virtual Charter 

School Board (the “Board”) to participate in Oklahoma’s virtual charter school 

program.  Its members crafted a several-hundred-page application, submitted it to 

the Board, and updated and resubmitted their application to address the Board’s 
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initial questions.  St. Isidore also privately appointed a board of directors to manage 

and direct the business and affairs of the school consistent with the tenets of the 

Catholic faith.   

The virtual charter school board determined that St. Isidore was qualified to 

participate in the State’s charter-school program.  And it recognized that this Court’s 

precedents barred it from enforcing various “nonsectarian” provisions of Oklahoma 

law that would have excluded St. Isidore based on its religious character.  The Board 

and St. Isidore thus negotiated and executed a charter contract to enable the school 

to take part in the virtual charter program, and St. Isidore was scheduled to welcome 

students for the 2024–2025 school year. 

Nevertheless, the Attorney General of Oklahoma (Respondent here) sought a 

writ of mandamus in the Oklahoma Supreme Court to extinguish St. Isidore’s charter 

contract and deprive it of the state funding it would otherwise receive if it renounced 

its religious character.   

In a split decision, the court issued the writ.  Exercising its original 

jurisdiction, the court held that Oklahoma law prohibited the State from expending 

any “funds for the benefit and support of the Catholic church.”  Appendix A at 11; see 

Okla. Const. art. I, § 5; id. art. II, § 5; 70 Okla. Stat. § 3-136(A)(2).  Nor could the 

Board sponsor “a charter school program that is affiliated with a nonpublic sectarian 

school or religious institution.”  Appendix A at 12; see 70 Okla. Stat. § 3-136(A)(2).   

The majority then rejected St. Isidore’s free-exercise defense.  It purported to 

distinguish this Court’s recent free-exercise precedents on the ground that St. Isidore 
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has no First Amendment rights and is instead “a governmental entity and state 

actor.”  Appendix A at 15, 24–26.  In reaching this conclusion, the majority stressed 

that St. Isidore is statutorily labeled a “public school.”  Id. at 15.  And it believed that 

the school was “entwined with the State” because the Board served as the sponsor of 

the school’s contract and will generally monitor St. Isidore’s performance and decide 

whether to renew that contract going forward.  Id. at 18.  The majority next concluded 

that, although “[t]he provision of education [is] not . . . a traditionally exclusive public 

function,” providing a “free public education” supposedly is.  Id.  Based on that 

gerrymandered notion of St. Isidore’s function, the court concluded that St. Isidore 

must be an arm of the state in performing it.  Id.  Finally, based on this conclusion, 

the majority held that funding and supporting St. Isidore would violate the 

Establishment Clause “[b]ecause it is a governmental entity and a state actor” that 

will “incorporate Catholic teachings into every aspect of the school.”  Id. at 23. 

Justice Kuehn dissented (Appendix B).   As she explained, St. Isidore is 

privately organized and operated, and “St. Isidore would not become a ‘state actor’ 

merely by contracting with the State to provide a choice in educational opportunities.”  

Appendix B at 2.  Nor would “allowing St. Isidore to operate a virtual charter school” 

violate the First Amendment.  Id.  “To the contrary:  Excluding private entities from 

contracting for functions, based solely on religious affiliation, would violate the Free 

Exercise Clause.”  Id.  In reaching this conclusion, Justice Kuehn criticized the 

majority’s public “labeling” exercise as improperly “plac[ing] form over substance.”  

Id. at 4.  And she recognized that “the realities belie such labeling.”  Id. at 6.  Indeed, 



5 

this Court’s precedent makes clear that “regulation alone”—even if “‘extensive and 

detailed’”—does not transform private entities “into arms of the state.”  Id. at 5 

(quoting Jackson v. Metro. Edison Co., 419 U.S. 345, 350 (1974)).  Nor could the 

majority “reframe” the relevant function as “publicly-funded education” to avoid the 

obvious fact that “education is not a ‘traditionally exclusive public function.’”  Id. at 

5 n.2.  St. Isidore is a private entity with free-exercise rights, and the State cannot 

bar it from “applying to operate a charter school” simply because it is religious.  Id. 

at 10.  “By reaching the opposite conclusion,” Justice Kuehn submitted, “the 

Majority’s decision is destined for the same fate as the Montana Supreme Court’s 

opinion in Espinoza.”  Id. 

REASONS FOR GRANTING AN EXTENSION OF TIME 

St. Isidore’s requested 14-day extension should be granted for three reasons: 

First, both St. Isidore and the Board seek this Court’s review of the judgment 

below, and St. Isidore is seeking the same extension that the Board requested for 

filing its petition for a writ of certiorari.  See App. to Extend Time to File Pet. for Writ 

of Cert., Okla. Statewide Charter Sch. Bd. v. Drummond ex rel. Oklahoma, No. 

24A524 (U.S. Sept. 9, 2024).  This Court should therefore grant St. Isidore’s request 

for a 14-day extension to ensure that the two petitions proceed on the same schedule.   

Doing so will facilitate this Court’s review and alleviate potential burdens on 

amici who desire to participate in the cert-stage proceedings for both cases.  In 

particular, it would avoid the inconvenience of two different sets of deadlines 

separated by 14 days for petitions that arise from the same set of facts.  At the same 
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time, Respondent will not be prejudiced by a short 14-day extension.  As things stand, 

St. Isidore is barred from operating as a charter school, and Respondent has received 

all the relief he sought below. 

Second, the decision below presents a prime candidate for this Court’s review.  

It deepens an entrenched split of authority among the lower courts and defies this 

Court’s precedents several times over.  Like many other States, Oklahoma has 

adopted a program to provide for choice and diversity in education by funding and 

supporting a network of privately operated and independently designed charter 

schools.  It has encouraged private parties to design new and innovative schools to 

participate in this program by contracting with the State for government aid.  But 

Oklahoma has refused to afford that generally available benefit to religious 

organizations—for no reason other than that they are religious. 

That violates the Free Exercise Clause.  Time and again, this Court has made 

clear that the Free Exercise Clause prohibits a State from denying generally available 

benefits to a school solely because it is religious.  See Carson v. Makin, 596 U.S. 767, 

780 (2022); Espinoza v. Mont. Dep’t of Rev., 591 U.S. 464, 487 (2020); Trinity Lutheran 

Church of Columbia, Inc. v. Comer, 582 U.S. 449, 463 (2017).  And the Oklahoma 

Supreme Court had no good answer to this Court’s commands.   Its lone response was 

to eschew this Court’s free-exercise precedents by reconceptualizing St. Isidore as an 

arm of the government.  But in trying to run away from those decisions, the Oklahoma 

Supreme Court walked straight into a circuit split.  Compare Robert S. v. Stetson 

School, Inc., 256 F.3d 159, 161–66 (3d Cir. 2001) (Alito, J.) (school that contracted to 
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house and educate juvenile offenders under state custody not a state actor), Logiodice 

v. Trs. of Me. Cent. Inst., 296 F.3d 22, 24–28 (1st Cir. 2002) (school that contracted to 

“accept and educate all of the [public] school district’s” secondary students not a state 

actor), and Caviness v. Horizon Cmty. Learning Ctr., Inc., 590 F.3d 806, 814–16 (9th 

Cir. 2010) (Arizona charter school not a state actor), with Peltier v. Charter Day Sch., 

Inc., 37 F.4th 104, 117–19 (4th Cir. 2022) (en banc) (North Carolina charter school is 

a state actor).  The decision below also contradicted decades of this Court’s precedents 

which confirm the common-sense conclusion that St. Isidore is not a state actor.  See, 

e.g., Rendell-Baker v. Kohn, 457 U.S. 830, 841–42 (1982).  And the state-action and 

free-exercise questions in this case present profoundly important issues of federal law 

that warrant this Court’s review.  

Third, the requested extension would provide St. Isidore’s counsel of record, 

Michael H. McGinley, the time needed to thoroughly prepare St. Isidore’s Petition.  

Counsel of record has several litigation deadlines in the weeks leading up to and 

shortly after the current deadline for filing St. Isidore’s Petition, including: 

 An opening brief due to the Second Circuit on September 20, 2024 for an 

expedited appeal in FuboTV Inc. v. The Walt Disney Company, No. 24-

2210 (2d Cir.); 

 A reply brief in support of certiorari in BLOM Bank SAL v. Honickman, 

et al., No. 23-1259 (U.S.), which must be filed by September 11, 2024 to 

ensure consideration when the petition is distributed by the Clerk; and 
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 A reply brief in support of certiorari in Mississippi District Council for 

Assemblies of God v. Kevin Beachy, et al., No. 23-1030 (U.S.), which will 

be filed by October 11, 2024 if respondents in that case file their 

opposition as currently scheduled. 

For all these reasons, St. Isidore respectfully requests that the time to file a 

petition for writ of certiorari be extended by 14 days to October 7, 2024. 
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