
 
 

 
 

No.   
 

In the Supreme Court of the United States 

BRUCE L. HAY,  
PETITIONER 

v. 

UNITED STATES OF AMERICA 
RESPONDENT 

 

 
APPLICATION FOR AN EXTENSION OF TIME TO FILE 

A PETITION FOR A WRIT OF CERTIORARI 
 

 
MELODY BRANNON 
Federal Public Defender 
 
PAIGE A. NICHOLS 
Assistant Federal Public 
Defender 
KANSAS FEDERAL PUBLIC 

DEFENDER 
632 SW Van Buren Street, 
Suite 200 
Topeka, KS 66603 
(785) 232-9828 
paige_nichols@fd.org 

DAVID A. O’NEIL  
DEBEVOISE & PLIMPTON LLP 
801 Pennsylvania Ave. N.W.  
Washington, D.C. 20004 
(202) 383-8000 
daoneil@debevoise.com 
 
BENJAMIN LEB 
RACHEL TENNELL 
DEBEVOISE & PLIMPTON LLP 
66 Hudson Boulevard 
New York, NY 10001 
bjleb@debevoise.com 
rmtennel@debevoise.com 
 

Counsel for Petitioner Bruce L. Hay 
 



 
 

2 
 

To the Honorable Neil Gorsuch, Associate Justice of the Supreme Court of 

the United States and Circuit Justice for the United States Court of Appeals for the 

Tenth Circuit: 

1. Pursuant to Rule 13.5 of this Court, Petitioner Bruce L. Hay 

respectfully requests a 30-day extension of time, until Wednesday, July 17, 2024, 

within which to file a petition for writ of certiorari.  The United States Court of 

Appeals for the Tenth Circuit issued its opinion in this case on March 19, 2024.  A 

copy of the Tenth Circuit’s opinion is attached as Exhibit 1.  This Court’s 

jurisdiction would be invoked under 28 U.S.C. § 1254(1). 

2. Petitioner intends to seek review of the Tenth Circuit’s decision.  

Absent an extension, pursuant to Supreme Court Rule 13.3, a petition for a writ of 

certiorari would be due on June 17, 2024.  This application is being filed more 

than ten (10) days in advance of that date, and no prior application for an 

extension of time has been made in this case. 

3. On May 29, 2024, Respondents’ counsel confirmed they do not oppose 

a 30-day extension of time to file a petition for writ of certiorari.  Although 

Respondents reserve the right to oppose such a petition, they would not be 

prejudiced if this application is granted. 

4. This case presents a substantial and important question of 

constitutional law of whether the long-term, warrantless use of a pole camera to 

surveil a person’s curtilage constitutes an unlawful search under the Fourth 

Amendment. 
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5. There is a divide among the circuit courts and state high courts on 

this issue.  The Fifth Circuit and the high courts of Colorado and South Dakota, 

along with three judges of the First Circuit, have concluded that long-term pole 

camera surveillance of one’s home and curtilage constitutes a search under the 

Fourth Amendment, and thus requires a warrant.  See generally United States v. 

Cuevas-Sanchez, 821 F.2d 248 (5th Cir. 1987); People v. Tafoya, 494 P.3d 613 (Colo. 

2021) (en banc); State v. Jones, 903 N.W.2d 101 (S.D. 2017); see also United States v. 

Moore-Bush, 36 F.4th 320 (1st Cir. 2022).  In its decision below, the Tenth Circuit 

held the opposite, upholding the district court and finding that the warrantless pole 

camera surveillance of Mr. Hay’s home and curtilage did not violate the Fourth 

Amendment because he had no reasonable expectation of privacy in the front of his 

home. 

6. Petitioner joined the United States Army in 1987 and spent 

approximately nine years on active duty, including a tour in Iraq between 2003 

and 2004.  In 2005, while home in Kansas, Petitioner was involved in a serious 

car accident that resulted in a diagnosis of functional neurological disorder, a 

psychological disorder that is linked to various unpredictable physical symptoms.  

Following his diagnosis, Petitioner applied for and was granted benefits from the 

Department of Veterans Affairs in accordance with the proper procedures.   

7. In 2012, the Department of Veterans Affairs Office of the Inspector 

General began surveilling Petitioner after receiving an anonymous tip that he 

was not disabled.  The surveillance included following Petitioner to his medical 
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appointments and observing his daily activities on multiple occasions.  The 

surveillance paused for some time and resumed in 2015.  In 2016, the Department 

of Veterans Affairs Office of the Inspector General installed a motion-activated 

video camera (“pole camera”) across from Petitioner’s home.  The camera operated 

for a total of 68 days.  The camera and its placement allowed the government to 

surveil the outside of Petitioner’s home and his movements within its curtilage, as 

well as providing a view inside Petitioner’s home through his front door in certain 

instances. 

8. In 2019, an action against Petitioner was brought before the United 

States District Court for the District of Kansas alleging that Petitioner falsely 

claimed to have functional neurological disorder and was not entitled to the 

benefits he received.  In 2021, Petitioner filed a motion to suppress footage from 

the pole camera, arguing that the long-term, warrantless video surveillance of his 

home violated his Fourth Amendment rights and that any resulting footage must 

be suppressed.  The District Court denied the motion on May 5, 2022, holding that 

the pole camera surveillance did not intrude upon Petitioner’s reasonable 

expectation of privacy, and therefore did not constitute a search under the Fourth 

Amendment.  Hay appealed to the Tenth Circuit, which held that the surveillance 

did not violate the Fourth Amendment because, among other things, Hay did not 

have a reasonable expectation of privacy in the front of his home. 

9. Petitioner respectfully requests an extension of time to file a petition 

for writ of certiorari.  Following the issuance of the Tenth Circuit’s opinion on the 
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matter, counsel primarily responsible for preparing the petition have been 

working diligently to prepare the petition for writ of certiorari.  Despite these best 

efforts, counsel have been involved in a variety of complex and time-consuming 

matters with overlapping deadlines.  A 30-day extension would allow counsel 

sufficient time to fully examine the Tenth Circuit decision’s consequences, research 

and analyze the issues presented, and prepare the petition for filing. 

For the foregoing reasons, Petitioner requests that the time within which 

he may file a petition for a writ of certiorari in this matter be extended for 30 

days, to and including July 17, 2024. 

 

Dated: May 29, 2024 Respectfully submitted, 
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CERTIFICATE OF SERVICE 

As required by Supreme Court Rule 29.5, I, David A. O’Neil, a member 

of the Supreme Court Bar, hereby certify that one copy of the attached Application 

for an Extension of Time to File a Petition for a Writ of Certiorari to the United 

States Court of Appeals for the Tenth Circuit was served May 29, 2024, via 

electronic mail and by the Federal Express on:  

Kevin J. Barber 

U.S. Department of Justice  

Criminal Division, Appellate Section 

950 Pennsylvania Avenue, N.W. 

Washington, DC 20530 

(202) 616-2417 

kevin.barber2@usdoj.gov 

 

 

May 29, 2024 

 

 

/s/ David A. O’Neil  

David A. O’Neil 
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