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Butler County
Area III Court
BUTLER COUNTY AREA III COURT MAR 042020
West Chester, Ohio 45069
(513) 867-5070 FILED
THE LANDINGS AT BECKETT RIDGE: Case No. CVG1901594
Plaintiff,
VS.
DECISION AND ENTRY
ROSALIND HOLMES, et al. :
(FINAL APPEALABLE ORDER)
Defendants. :

This matter came on pursuant to objections to the Magistrate’s Decision filed by Rosalind
Holmes, in which the magistrate ordered Rosalind Holmes to vacate the premises due to non-
payment of rent. The Landings At Becket Ridge, through counsel, has opposed the objections.

The parties do not dispute that Holmes has already vacated the premises pursuant to the
magistrate’s decision. It is well settled law that when a tenant vacates the premises pursuant to an
eviction action, any further proceedings are moot. “Once the landlord has been restored to the
property, the [result of the] forcible entry and detainer action becomes moot because, having
been restored to the premises, there is no further relief that may be granted.” Tenancy, LLC. v.
Roth, 5™ Dist., 2019-Ohio-4042, 929.

Accordingly, because Holmes is no longer living on the premises, there is no relief that
this court can provide her. Her objections are hereby OVERRULED, and the Magistrate’s

Decision will stand as an order of the court.

Judge Dan Haughey



cc:  Dave Donnett, Esq.
Rosalind Holmes

A copy of the Decision of Magistrate in the above-captioned matter was mailed to
Plaintiff and Defendant this l_-f day of MM, , 2020.

/A%

Deputy (Jerk 0
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FILED

: Butler County
2010 0EC 28 Y 10: STWELFTH APPELLATE DISTRICT OF QHIQButler Connty

IN THE COURT OF APPEALS

L{;oum“f BUTLER COUNTY MAR 16 2021

ER
r%lgﬂl:k 0F COURTS
- FILED
THE LANDINGS AT BECKETT RIDGE, : CASE NO. CA2020-04-050
Appelliee, : JUDGMENT ENTRY
FILEDBUTLER CO.
- Vs - COURT OF APPEALS
DEC 28 2020
ROSALIND HOLMES, MARY L SWAIN

GLERX OF COURTS
Appeliant. 3

Upon consideration of the appeal and briefs before this court, and the Opinion
issued the same date of this Judgment Entry, it is the order of this court that the
judgment or final order appealed from be, and the same hereby is, dismissed as moot
as there is no longer an existing case or controversy for this court to resolve on appeal.

It is further ordered that a mandate be sent to the Butler County Area |ll Court

for execution upon this judgment and that a certified copy of this Judgment Entry shall
constitute the mandate pursuant to App.R. 27.

At el

Robert A. Hendrickson, Presiding Judge

Szl )

Stephen W. Powell, Judge 7

Mike Powell, Judge :: .
-{OBEA

1GEHHF“T"‘E“” IGINAL? ‘?ﬂ
N
waRY L G

Cosis to be taxed to the appellant.




IN THE COURT OF APPEALS
TWELFTH APPELLATE DISTRICT OF OHIO

BUTLER COUNTY

THE LANDINGS AT BECKETT RIDGE, : CASE NO. CA2020-04-050

Appellee, : OPINION
12/28/2020

- VS -

ROSALIND HOLMES,

Appellant.

CIVIL APPEAL FROM BUTLER COUNTY AREA 1l COURT
Case No. CVG1901594

David D. Donnett, 1212 Sycamore Street, Suite 33, Cincinnati, Ohio 45202, for appellee

Rosalind Holmes, 2455 Fox Sedge Way, Apt. S, West Chester, Ohio 45069, pro se

M. POWELL, J.

{91} Appellant, Rosalind Holmes, appeals a decision of the Butler County Area lil
Court granting a complaint for forcible entry and detainer filed by appellee, The Landings at
Beckett Ridge, LLC ("Landings").

{2} Holmes leased an apartment from Landings. She failed to pay the December

2019 rent. On December 7, 2019, Landings served Holmes with the statutory three-day
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notice to leave the premises. When Holmes failed to vacate the apartment, Landings filed
a complaint for forcible entry and detainer on December 15, 2019. The complaint only
sought restitution of the premises. The matter was scheduled for a hearing on January 8,
2020.
{3} On December 26, 2019, Jenn Taylor, Landings' property manager, sent an

email to Holmes, advising her that

At this time, the December balance and January rent will need

to be paid in full to cancel the eviction process. The total

balance is $3,156.82[.] ***

Please keep in mind that eviction court is scheduled for January

8th. If the above balance is not paid before eviction court we

will be unable to accept rent after that morning and will have to

continue with the eviction process.

Let us know if there are any questions you have and an intended
date to pay rent.

{4} On January 7, 2020, Holmes successfully moved to continue the eviction
hearing to January 15, 2020, due to health issues. On January 14, 2020, Holmes tendered
a $3,500 cashier's check for the unpaid rent balance; Landings refused to accept the check.

{5} On January 15, 2020, the eviction hearing proceeded before a magistrate.
Holmes' sole defense was that she had tendered her unpaid rent to Landings the day before
and that it was refused. Taylor advised the magistrate that no rent was accepted following
the service of the three-day notice to leave. She further advised the magistrate that she
had sent an email to Holmes "on the 23rd of the month explaining how much was due before
January 8th, the original court date[,] and asked that it be paid before then and * * * after
that date we would not be accepting rent." Taylor confirmed that Landings did not receive
rent payment from Holmes before January 8, 2020. The magistrate found that Holmes was
properly served with the notice to leave the premises, she had failed to timely pay the rent

due, and Landings was entitled to restitution of the premises. The magistrate ordered
-2 -
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Holmes to vacate the apartment by January 24, 2020.

{6} Holmes filed objections to the magistrate's decision. Holmes argued for the
first time that Landings' eviction proceedings and refusal to accept the rent payment were
retaliatory in violation of R.C. 5321.02(A). Holmes claimed that Landings was retaliating
against her because she had sent a letter to the U.S. Department of Commerce, Office of
the Inspector General, in November 2019 complaining that Landings "had placed an illegal
surveillance in [her] apartment" and requesting an investigation. Holmes further claimed
she sent the letter after Landings failed to address her complaints about the "illegal
surveillance." Holmes did not seek a stay on the writ of restitution and did not post a bond.

{17} A hearing on Holmes' objections was held on February 14, 2020. Holmes
pressed her retaliation claim. Counsel for Landings advised the trial court that Landings
was not served with a copy of Holmes' objections and that it had never heard about Holmes'
complaint to the department of commerce. Counsel argued that Holmes' objections were
moot because the writ of restitution had been executed and Holmes had vacated the
premises.

{98} Landings and Holmes both filed posthearing memoranda. Landings reiterated
the arguments raised during the objections hearing. Holmes argued that Landings
improperly failed to submit the December 26, 2019 email at the eviction hearing, waived the
three-day notice to leave the premises when it sent the email agreeing to accept late
payment of the rent in lieu of proceeding with the eviction, and breached the email/contract
when it refused to accept Holmes' $3,500 check on January 14, 2020.

{99} Bydecision and entry ﬁléd on March 4.l 2020, the trial court found the case to
be moot as Holmes had vacated the apartment:

The parties do not dispute that Holmes has aiready vacated the

premises pursuant to the magistrate's decision. It is well settled
law that when a tenant vacates the premises pursuant to an

-3-
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eviction action, any further proceedings are moot. * * *
Accordingly, because Holmes is no longer living on the
premises, there is no relief that this court can provide her. Her
objections are hereby OVERRULED, and the Magistrate's
Decision will stand as an order of the court:

{910} Holmes now appeals, pro se, the trial court's judgment, raising four
assignments of error which will be considered out of order.

{ 11} Assignment of Error No. 2:

{§ 12} THE TRIAL COURT ERRED BY ISSUING A RULING THAT THE CASE WAS
MOOT.

{§ 13} Holmes argues the trial court erred in ruling that the case was moot because
two exceptions to the mootness doctrine apply, namely, the issue is capable of repetition
yet evading review and the case involves a matter of public or great general interest. An
appellate court reviews a trial court's determination that a matter is moot under a de novo
review. Gold Key Realty v. Collins, 2d Dist. Greene No. 2013 CA 57, 2014-Ohio-4705, {
22.

{4 14} "A forcible entry and detainer action is intended to serve as an expedited
mechanism by which an aggrieved landlord may recover possession of real property."
Miele v. Ribovich, 90 Ohio St.3d 439, 441, 2000-Ohio-193. A forcible entry and detainer
action decides only the right to immediate possession of property and nothing else. Seventh
Urban, Inc. v. Univ. Circle Property Dev., Inc., 67 Ohio St.2d 19, 25 (1981), fn. 11.

{4 15} Once a landlord has been restored to the property, the forcible entry and
detainer becomes moot because, having been restored to the premises, there is no further
relief that may be granted to the landlord. Showe Mgt. Cormp. v. Hazelbaker, 12th Dist.
Fayette No. CA2006-01-004, 2006-Ohio-6356, ] 7. Because Holmes has vacated the
apartment and Landings retook possession of the apartment, the forcible entry and detainer

action is now moot. Nonetheless, an appellate court may decide an otherwise moot case
-4 -
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where the issues are capable of repetition, yet will continue to evade review, or where the
case involves a matter of public or great general interest. /d.; Rithy Properties, Inc. v.
Cheesman, 10th Dist. Franklin No. 15AP-641, 2016-Ohio-1602, ] 20.1

{16} The "capable of repetition, yet evading review" exception "applies only in
exceptional circumstances in which the following two factors are both present: (1) the
challenged action is too short in its duration to be fully litigated before its cessation or
expiration, and (2) there is a reasonable expectation that the same complaining party will
be subject to the same action again." State ex rel. Calvary v. Upper Arlington, 89 Ohio
St.3d 229, 231, 2000-Ohio-142.

{§ 17} While the "procedures set forth in R.C. Chapter 1923 ensure that forcible entry
and detainer actions proceed expeditiously in the trial court, * * * R.C. 1923.14(A) provides
a defendant with the means to suspend the execution of a judgment of restitution" by
obtaining a stay of execution and filing any required bond. Rithy Properties, 2016-Ohio-
1602 at §] 23. Hence, "a forcible entry and detainer action is not too short in duration to be
fully litigated through appeal." /d.; Blank v. Allenbaugh, 11th Dist. Ashtabula No. 2018-A-
0022, 2018-Ohio-2582; AKP Properties, L.L.C. v. Rutledge, 5th Dist. Stark No.
2018CA00058, 2018-Ohio-5309. Moreover, there is no reasonable expectation that
Holmes will be subject to a forcible entry and detainer action again as she concedes she
"will be unlikely to rent another apartment from [Landings]." Accordingly, we conclude that
the "capable of repetition, yet evading review" exception to the mootness doctrine does not
apply to this case.

{9 18} The "public or great general interest" exception "should be used with caution

1. The proper terminology in the second exception to the mootness doctrine above is "public or great general
interest," not the phrase "great public or general interest" used in Franchise Developers, Inc. v. Cincinnati, 30
Onhio St.3d 28 (1987). In re Appeal of Suspension of Huffer from Circleville High School, 47 Ohio St.3d 12,
14 (1989), fn. 5.

-5-
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and only on rare occasions." Rithy Properties at | 24. "Generally, the invocation of this
exception remains the province of the highest court in the state, rather than the intermediate
appellate courts, whose decisions do not have binding effect over the entire state." /d.

{119} Holmes asserts that Landings' retaliation against her for reporting the "illegal
and unwarranted surveillance placed in [her] rental unit to allow [Landings], the F.B.l. and
others to harass and spy on [her]" presents issues of public and great general interest. In
our view, however, Holmes' argument is specific to the circumstances of her case and does
not present questions of great public importance to justify overcoming the mootness
doctrine. See Gold Key Realty, 2014-Ohio4705; Rithy Properties, 2016-Ohio-1602 (finding
that the importance of the issue failed to meet the high threshold necessary to fit within this
exception to the mootness doctrine). Accordingly, we conclude that the "public or great
general interest" exception to the mootness doctrine does not apply to this case.

{9 20} Holmes' second assignment of error is overruled.

{921} Assignment of Error No. 1:

{22} THE JUDGMENT OF THE TRIAL COURT FAILED TO ACKNOWLEDGE
FRAUDULENT CONCEALMENT COMMITTED BY APPELLEES.

{9 23} Assignment of Error No. 3:

{924} THE JUDGMENT OF THE TRIAL COURT FAILS TO ACKNOWLEDGE
LANDLORD BREACH OF CONTRACT AND WAIVER OF SERVICE.

{1125} Assignment of error No. 4:

{1 26} THE JUDGMENT OF THE TRIAL COURT IS AGAINST THE MANIFEST
WEIGHT OF THE EVIDENCE.

{Y 27} In her first assignment of error, Holmes challenges the trial court’s judgment,
arguing that Landings fraudulently failed to disclose the December 26, 2019 "email

agreement" and Holmes' illegal surveillance complaints during the eviction hearing.

-6-
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{928} In her third assignment of error, Holmes challenges the trial court's judgment,
arguing that it failed to acknowledge that (1) the December 26, 2019 email was a contract
which Landings breached by refusing to accept Holmes' $3,500 check, and (2) the email
constitutes a waiver of the th ree-da} notice to leave the premises.

{129} In her fourth assignment of error, Holmes argues that the judgment granting
restitution of the premises to Landings is against the manifest weight of the evidence
because (1) Landings failed to provide the December 26, 2019 email and Holmes' illegal
surveillance complaints at the eviction hearing, (2) Holmes' lease agreement included a
very vague and ambiguous buyout provision, and (3) the final account statement Holmes
received from Landings was further evidence of Landings' retaliation given Landings'
breach of contract when it refused payment of the rent on January 14, 2020.

{930} As stated above, once a landlord has been restored to the property, the
forcible entry and detainer action becomes moot because, having been restored to the
premises, there is no further relief that can be granted. Hazelbak, 2006-Ohio-6356 at ] 7.
The only method by which a defendant appealing a judgment of forcible entry and detainer
may prevent the cause from becoming moot is stated in R.C. 1923.14. Front St. Bldg. Co.,
L.L.C. v. Davis, 2d Dist. Montgomery No. 27042, 2016-Ohio-7412, | 18. "The statute
provides a means by which the defendant may maintain, or even recover, possession of
the disputed premises during the course of his appeal by filing a timely notice of appeal,
seeking a stay of execution, and posting a supersedeas bond." /d.; Colonial American Dev.
Co. v. Griffith, 48 Ohio St.3d 72 (1990). If the defendant fails to avail himself of this remedy,
all issues relating to the action are rendered moot by his eviction from the premises. Cherry
v. Morgan, 2d Dist. Clark Nos. 2012 CA 11 and 2012 CA 21, 2012-Ohio-3594, 1 5.

{931} Holmes failed to seek a stay of execution in the trial court and post a

supersedeas bond following the filing of her appeal, and none of the exceptions to mootness

-7-
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apply herein. Accordingly,i the instant appeal is moot. Since Holmes' appeal is moot, we
do not reach the merits of her first, third, and fourth assignments of error.

{§ 32} We recognize that Holmes was acting pro se in the trial court and is acting
pro se in this appeal. However, litigants who proceed pro se are held to the same standard
as those who are represented by counsel. Chambers v. Setzer, 12th Dist. Clermont No.
CA2015-10-078, 2016-0Ohio-3219, 1 10. "Pro se litigants are not to be accorded greater
rights and must accept the results of their own mistakes and errors, including those related
to correct legal procedure." Cox v. Zimmermman, 12th Dist. Clermont No. CA2011-03-022,
2012-Ohio-226, 1] 21.

{Y 33} Appeal dismissed.

HENDRICKSON, P.J. and S. POWELL, J., concur.
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Butler County
15 Area 111 Court

AUG 23 202
BUTLER COUNTY AREA I COURT
West Chester, Ohio 45069 FILED
(513) 867-5070

THE LANDINGS AT BECKETT RIDGE: Case No. CVG1901594
Plaintiff,
VS,
DECISION OF MAGISTRATE
ROSALIND HOLMES.
Defendant.

Upon due consideration of defendant’s Civ.R. 60(B)(3). (5) claim to Vacate the Judgment
of March 4, 2020, the court hereby recommends that the Motion be OVERRULED. Not only is
the motion not timely,' but it appears to relitigate the same issues that Holmes raised on her
objections before the trial court and in her appeal to the 12" District Court of Appeals. CA2020-
04-050, 2020-Ohio-6900. That appeal was dismissed because this matter was moot. Despite

Holmes’s current arguments, this matter remains moot because she vacated the premises.

~

o f:"\.‘\__‘-‘?'—
Magistrate Fred Miller

cc: Dave Donnett, Esq.
Rosalind Holmes

' A Civ.R. 60(B)(3) claim must be filed within one year of the judgment that is sought to be vacated. Here, that
judgment was issued on March 4, 2020, and the Motion to Vacate was filed on July 9, 2021, well in excess of one
year of the trial court’s final judgment.
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X A copy of the Decision of Ma 'élstrate in the above-captioned matter was mailed to

Plaintiff and Defendant this 3™ day of KAUqQUSt , 2021.
B. W@W
Deputy Clerk

NOTICE IS HEREBY GIVEN THAT UNLESS OBJECTIONS, IN WRITING, STATING
THE REASON THEREFOR (OR TO THE ATTORNEY FOR SAID PARTY IF
APPLICABLE) ARE FILED WITH THE COURT, WITH A COPY TO OPPOSING
PARTY, WITHIN FOURTEEN (14) DAYS OF THE FILING OF THE REPORT, AN
ORDER WILL BE MADE AS RECOMMENDED ABOVE. ANY OBJECTION TO A
FINDING OF FACT SHALL BE SUPPORTED BY A TRANSCRIPT OF ALL THE
EVIDENCE SUBMITTED TO THE MAGISTRATE RELEVANT TO THAT FACT OR,
IF A TRANSCRIPT IS UNAVAILABLE, YOUR AFFIDAVIT OF THAT EVIDENCE
SPECIFYING THE ERRORS MADE BY THE MAGISTRATE.

A PARTY SHALL NOT ASSIGN AS ERROR ON APPEAL THE COURT’S ADOPTION
OF ANY FINDING OF FACT OR CONCLUSION OF LAW IN THAT DECISION
UNLESS THE PARTY TIMELY AND SPECIFICALLY OBJECTS TO THAT FINDING
OR CONCLUSION AS REQUIRED BY CIV. R. 53(D)(3).



PR

j ™

Batler County

BUTLER COUNTY AREA III COURT Area ITI Court
West Chester, Ohio 45069 .

(513) 867-5070 SEP 272021

THE LANDINGS AT BECKETT RIDGE:  Case No. CVG1901594  FILED

Plaintiff,

Vs,
_ DECISION AND ENTRY
ROSALIND HOLMES. : OVERRULING MOTION FOR
RECONSIDERATION
Defendant. : (FINAL APPEALABLE ORDER)

On September 21, 2021, this court overruled Rosalind Holmes’s Civ.R. 60(B) Motion to
Vacate Judgment. This was designated a final, appealable order. On September 23, 2021, Ms.
Holmes filed an Emergency Motion for Reconsideration and a request for stay pending appeal.

As has been explained before to Ms. Holmes by this court, the civil rules do not
contemplate a Motion for Reconsideration of a final judgment. Any such motion and judgment
stemming from a reconsideration is a nullity and has no legal effect. Pitts v. Ohio Dept. of
Transportation, 67 Ohio St.2d 378, 382, 423 N.E.2d 1105 (1981)(second syllabus); State v.
Taggart, 12" Dist., 2021-Ohio-1350, §12.

The court therefore OVERRULES Ms. Holmes’s Emergency Motion for

Reconsideration.” The court further declines to stay its order pending appeal.

it N 3,

Judge Courtney Caparella-Kraemer

cc:  Dave Donnett, Esq.
Rosalind T{olmes
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|2§ A copy of the Decision and Entry i% the qbove-captioned matter was mailed to Plaintiff

and Defendant this & Z day of , 2021.
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7 IN THE COURT OF APPEALS

ou |

" B TWELFTH APPELLATE DISTRICT OF OHIO

IR
;:,?69%@3‘3‘5 BUTLER COUNTY
LOF

THE LANDINGS AT BECKETT RIDGE,

CASE NO. CA2021-09-118

Appellee, 5 cO-

uﬂ{gf‘ s
?\\—3“1 S JUDGMENT ENTRY

- VS - GO ?\ % 1“
I\ W
5
W FGou
ROSALIND HOLMES, agfeC
Appellant.

The assignments of error properly before this court having been ruled upon, it

is the order of this court that the judgment or final order appealed from be, and the

con

same hereby is, affirmed.

It is further ordered that a mandate be sent to the Butler County Area 11l Court

for execution upon this judgment and that a certified copy of this:Judgment Entry shall

stitute the mandate pursuant to App.R. 27.

Costs to be taxed in compliance with App.R. 24,

SN 4

Stephen W. Powell, Presiding Judge

S

Robert A. Hendrickson Judg

it # e, —

Matthew R. Byrne, Judegé
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IN THE COURT OF APPEALS
TWELFTH APPELLATE DISTRICT OF OHIO

BUTLER COUNTY

THE LANDINGS AT BECKETT RIDGE,

Appellee, : CASE NO. CA2021-09-118
; OPINION
-VS§ - 4/18/2022
ROSALIND HOLMES,
Appellant.

CIVIL APPEAL FROM BUTLER COUNTY AREA Ill COURT
Case No. CVG 1901594
David D. Donnett, for appellee.

Rosalind Holmes, pro se.

S. POWELL, P.J.

{11} Appellant, Rosalind Holmes, appeals the decision of the Butler County Area
[tI Court denying her Civ.R. 60(B) motion for relief from the trial court's judgment granting a
complaint for forcible entry and detainer filed by appellee, The Landings at Beckett Ridge,
LLC ("Landings"). For the reasons outlined below, we affirm the trial court's decision.’

{92} Several years ago, Holmes leased an apartment from.Landings located at

1. Pursuant to Loc.R. (6)(A), we sua sponte remove this appeal from the accelerated calendar for the purpose
of issuing this opinion.
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4899 Destination Circuit in West Chester, Butler County, Ohio. Holmes failed to pay
Landings rent due for the month of December 2019. Because of this, on December 7, 2019,
Landings served Holmes with the statutory three-day notice to leave the premises. Shortly
thereafter, when Holmes failed to vacate the premises, Landings filed a complaint for
forcible entry and detainer seeking restitution of the premises. The triai court scheduled the
matter for an eviction hearing to take place on January 8, 2020.
{3} On December 26, 2019, Jenn Taylor, Landings' property manager, sent an e-

mail to Holmes advising Holmes as follows:

At this time, the December balance and January rent will need

to be paid in full to cancel the eviction process. The total

balance is $3,156.82 * * *,

Please keep in mind that eviction court is scheduled for January

8th. If the above balance is not paid before eviction court we

will be unable to accept rent after that morning and will have to

continue with the eviction process.

Let us know if there are any questions you have and an irtended
date to pay rent.

{4} On January 7, 2020, Holmes moved to continue ’fhe eviction hearing
scheduled to take place the next day, January 8, 2020. The trial court granted Hdlmes'
motion and rescheduled the eviction hearing to take place the following week, on January
15, 2020. The day before the rescheduled eviction hearing was to take place, January 14,
2020, Holmes tendered a $3,500 cashier's check to Landings for the. unpaid rent balance.
Per the tems of the e-mail Taylor sent to Holmes on December 26, 2019 set forth above,
Landings refused to accept the cashier's check from Holmes. l

{95} On January 15, 2020, the rescheduled eviction hearing took place before a
trial court magistrate. During this hearing, Landings' property manage:r, Taylor, testified and

advised the magistrate that she had sent the above e-mail to Holmes on December 26,

2019 "explaining how much was due before January 8th, the original court date[,] and asked

-2.
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that it be paid before then and * * * after that date we would not be acéepting rent." Taylor
also testified and confirmed for the magistrate that Landings did not receive the necessary
rent payment from Holmes before the January 8, 2020 deadline set forth in the December
26, 2019 e-mail.

{96} Upon hearing from both parties, the magistrate issued a decision finding
Holmes was properly served with the notice to leave the premises. The magistrate also
found Holmes had failed to timely pay the rent due to Landings and that Landings was
entitled to restitution of the premises as requested in its complaint. Hélmes filed objections
to the magistrate's decision. To support her objections, Holmes alrgued that Landings'
eviction proceedings and refusal to accept her $3,500 cashier's ’check was done in
retaliation for her sending a letter to the U.S. Department of Commerce, Office of the
Inspector General, complaining that Landings "had placed an illega! surveillance in [her]
apartment" and requesting an investigation. |

{97 On February 14, 2020, the trial court held a hearing on Holmes' objections to
the magistrate's decision. During this hearing, Landings argued that Holmes' objections
were now moot because Holmes had since vacated the prémises. Holmes did not dispute'-
that she had, in fact, vacated the premises. Approximately three weeks later, on March 4,
2020, the trial court issued a decision finding the case moot given the fact that Holmes had
already vacated the premises. In so holding, the trial court stated:

The parties do not dispute that Holmes has already vacated the
premises pursuant to the magistrate’s decision. It is well settled
law that when a tenant vacates the premises pursuant to an
eviction action, any further proceedings are moot. * * *
Accordingly, because Holmes is no longer living on the
premises, there is no relief that this court can provide her. Her
objections are hereby OVERRULED, and the Magistrate's

Decision will stand as an order of the court.

Holmes appealed the trial court's decision to this court, raising four assignments of error for

-3-
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-Teview. This included one assignment of error, i.e., assignment of error number four,
wherein Holmes argued the trial court's decision granting restitution of the premises to
Landings was against the manifest weight of the evidence.

{98 On December 28, 2020, this court issued a decision dismissing Holmes'
appeal as moot. Landings at Beckett Ridge v. Holmes, 12th Dist. Bq'tler No. CA2020-04-
050, 2020-Ohio-6900. In reaching this decision, this court stated:

Once a landlord has been restored to the property, the forcible

entry and detainer becomes moot because, having been

restored to the premises, there is no further relief that may be

granted to the landlord. * * * Because Holmes has vacated the

apartment and Landings retook possession of the apartment,

the forcible entry and detainer action is now moot.
(Internal citations deleted.) /d. at § 15. This court also stated that, since Holmes' appeal
was moot, we would not reach the merits of Holmes' fourth assignment of error challenging
the trial court's decision being against the manifest weight of the evidence. /d. at | 31
("[slince Holmes' appeal is moot, we do not reach the merits of her first, third, and fourth
assignments of error").

{19} On July 9, 2021, Holmes filed a Civ.R. 60(B) motion fbr relief from the trial
court's decision issued over a year earlier, on March 4, 2020. Holmes brought this motion
pursuant to Civ.R. 60(B)(3) and (5). Approximately six weeks later, o:n August 23, 2021, a
trial court magistrate issued a decision recommending the trial court deny Holmes' Civ.R.
60(B) motion in its entirety. In so recommending, the magistrate stated:

Upon due consideration of defendant's Civ.R. 60(B)(3), (5)
motion to Vacate the Judgment of March 4, 2020, the court
hereby recommends that the Motion be OVERRULED. Not only
is the motion not timely, but it appears to relitigate the same
issues that Holmes raised on her objections before the trial court
and in her appeal to the 12th District Court of Appeals. GA2020-
04-050, 2020-Ohio-6900. That appeal was dismissed because

this matter was moot.

{910} On August 26, 2021, Holmes filed an objection to the magistrate's decision.
-4 .
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As part of her objection, Holmes argued the magistrate erred by finding her Civ.R. 60(B)
motion was untimely filed "because of the global health crisis created by the COVID-19
pandemic in which Americans were cautioned against leaving their homes, traveling,
entering public facilities on an as needed basis, etc." The following month, on September
21, 2021, the trial court denied Holmes' objection to the magistrate's decision. In so holding,
the trial court stated:

The court has reviewed the entire record in this case, including

Holmes's arguments before the Magistrate and pursuant to her

objections. The court hereby OVERRULES her objections for

all the reasons provided by the Magistrate in his August 23

Decision.

{9 11} The trial court also stated:

Further, the court does not find that the COVID pandemic has

prevented Holmes from obtaining documents and from timely

filing a 60(B) motion. The court takes judicial notice that Holmes

has actively filed humerous Complaints and motions and has

actively participated throughout the pandemic, not onIy in this

case, but in other cases in this court.

{9 12} On September 22, 2021, Holmes filed a notice of appeal from the trial court's
decision.2 Holmes' appeal now properly before this court, Holmes raises two assignments
of error for this court's review.

{9 13} Assignment of Error No. 1:

{914} THE TRIAL COURT ERRED BY DENYING APPELLANT'S MOTION FOR

RELIEF FROM JUDGMENT.

2. We note that, since filing her notice of appeal, Holmes has filed numerous additional motions with this court.
This includes Holmes filing two "emergency” motions requesting this court issue a stay and/or temporary
restraining order pending appeal, two motions requesting this court reconsider our decision denying her
second "emergency" motion for a stay and/or temporary restraining order pending appeal, a motion requesting
this court issue an "emergency decision" on her two motions for reconsideration of this court's decision
denying her second "emergency” motion for a stay and/or temporary restraining order pending appeal, and
two "notifications” informing this court that "there is no just reason"” for this court to "delay in issuing an order"
on her two "emergency" motions for reconsideration, one of which Holmes "respectfully request[ed]” this court
to issue an order on her "emergency" motions for reconsideration "NOW."

-5-
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{115} In her first assignment of error, Holmes argues the trial court erred by denying
her Civ.R. 60(B) motion for relief from judgment. We disagree.

{9 16} "Civ.R. 60(B) represents a balance between 'the Iegall principle that there
should be finality in every case, so that once a judgment is enter:ed it should not be
disturbed, and the requirements of fairness and justice, that' given the proper
circumstances, some final judgments should be reopened." Mallik v Jeff Wyler Fairfield,
Inc., 12th Dist. Butler No. CA2000-06-106, 2000 Ohio App. LEXIS '5238, *13 (Nov. 13,
2000), quoting Advance Mortgage Corp. v. Novak, 53 Ohio App.2d 289, 291 (8th Dist.1977).
"[A] court must carefully consider the two conflicting principles of ﬁ!nality and perfection
when reviewing a motion for relief from judgment." Wedemeyer v. USS FDR (CV-42)
Reunion Assoc., 3d Dist. Allen No. 1-10-46, 2010-Ohio-6266, 1] 12, citing Strack v. Pelton,
70 Ohio St.3d 172, 175 (1994). "But, as has been established, it is ﬁ‘nality over perfection
in the hierarchy of values." U.S. Bank, N.A. v. Muma, 12th Dist. Butler No. CA2020-05-060,
2021-Ohio-629, ] 21, citing Tillimon v. Coutcher, 6th Dist. Lucas No. L-19-1156, 2020-Ohio-
3215, 1 31 ("although the trial court tipped the balance toward perfection, we must follow
binding precedent and tip the balance toward finality instead"). This is because it is finality,
not perfection, that ™requires that there be some end to every lawsuit, thus producing
certainty in the law and public confidence in the system's ability to resolve disputes.™ Viox
v. Meftcalfe, 12th Dist. Clermont No. CA97-03-026, 1998 Ohio App. LEXIS 800, *12-13 (Mar.
2, 1998), quoting Knapp v. Knapp, 24 Ohio St.3d 141, 144-145 (1986).

{917} "To prevail on a Civ.R. 60(B) motion, the moving party must demonstrate that
(1) he [or she] has a meritorious defense or claim to present if relief is granted, (2) he [or
she] is entitled to relief under one of the grounds stated in Civ.R. 60(B), and (3) the motion
is made within a reasonable time." Total Quality Logistics, LLC v. ATA Logistics, Inc., 12th

Dist. Clermont No. CA2019-09-071, 2020-Ohio-1553, | 7, citing GTE Automatic Electric,
-6-
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Inc. v. ARC Industries, Inc., 47 Ohio St.2d 146 (1976), paragraph two of the syllabus.
Because all three criteria must be satisfied for the trial court to graht relief, the moving
party's failure to meet any one of these three factors is fatal. Scn'mifzi v. Scrimizzi, 12th
Dist. Warren No. CA2018-11-131, 2019-Ohio-2793, 9 51 ("[flailure to meet any one of these
three factors is fatal, for all three must be satisfied in order to gain relief"), citing First Fin.
Bank, N.A. v. Grimes, 12th Dist. Butler No. CA2010-10-268, 2011-Ohio-3907, § 14. "The
decision to grant or deny a Civ.R. 60(85 motion lies within the trial court's discretion, and
the decision will be reversed only for an abuse of discretion." Reynolds v. Turull, 12th Dist.
Butler No. CA2018-10-197, 2019-Ohio-2863, 1 10. "An abuse of discretion connotes more
than an error of law or judgment; it implies the trial court acted unreaéonably, arbitrarily, or
unconscionably." Middletown App., Ltd. v. Singer, 12th Dist. Butler Nos. CA2018-08-165
and CA2018-11-224, 2019-Ohio-2378, 12, citing Blakemore v. Blakemore, 5 Ohio St.3d
217, 219 (1983). |

{418} After a full and thorough review of the record, we find no abuse of discretion
in the trial court's decision denying Hoimes' Civ.R. 60(B) motion for;re|ief from judgment.
This is because, despite Holmes' claims, the trial court's decision is not unreasonable,
arbitrary, or unconscionable. In so holding, we agree with the trial court's decision finding
Holmes' Civ.R. 80(B) motion was untimely filed. We also agree with the trial court's decision
finding Holmes has not demonstrated that she has a meritorious defense or claim to present
if relief is granted or that she is entitied to relief under any one of the grounds stated'in
Civ.R. 60(B). We reach this decision because, as the record indicates, Holmes has already

vacated the premises.? This is significant because, as this court previously advised Holmes

3. Based on the address Holmes' provided to this court, Holmes does not live at the apartment she leased
from Landings located at 4899 Destination Circuit in West Chester, Butler County, Ohio. Holmes instead lives
in Tennessee. :

-7-
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in Holmes, "once a landlord has been restored to the property, the forcible entry and
detainer action becomes moot because, having been restored to the premises, there is no
further relief that can be granted." /d., 2020-Ohio-6900 at [ 30, citing Showe Mgt. Corp. v.
Hazelbaker, 12th Dist. Fayette No. CA2006-01-004, 2006-Ohio-63§6, 1 7. Therefore,
finding no error in the trial court's decision denying Holmes' Civ.R. 66(B) motion for relief
from judgment, Holmes' first assignment of error lacks merit and is overruled.

{9 19} Assignment of Error No. 2: |

{920} THE JUDGMENT OF THE TRIAL COURT IS AGAINST THE MANIFEST
WEIGHT OF THE EVIDENCE.

{21} In her second assignment of error, Holmes argues the trial court's decision
granting restitution of the premises to Landings was against the ma.mifest weight of the
evidence. However, as this court previously explained in Holmes, tillwe forcible entry and
detainer action is now moot given the fact that Holmes has already vacated the premises
and Landings retook possession. /d., 2020-Ohio-6900 at {[ 15, 31. Thteréfbre, for the same
reasons this court already stated in Holmes, Holmes second assignrﬁent of error alleging
the trial court's decision granting restitution of the premises to Landings was against the
manifest weight of the evidence is moot.

{q 22} Judgment affirmed.

HENDRICKSON and BYRNE, JJ., concur.
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Supteme Court of Ohio Clerk of Court - Filed August 16, 2022 - Case No. 2022-0662

The Supreme ourt of Ohio

The Landings at Beckett Ridge Case No. 2022-0662
v. : ENTRY
Rosalind Holines

Upon consideration of the jurisdictional memoranda filed in this case, the court
declines to accept jurisdiction of the appeal pursuant to S.Ct.Prac.R. 7.08(B)(4).

(Butler County Court of Appeals; No. CA2021-09-118)

Mauteen O’Connor
Clief Justice

The Official Case Announcement can be found at http:/www.supremeconrt.ohio.gov/ROD/docs/
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Butler County

Area 111 Court

BUTLER COUNTY AREA 11l COURT Apk )R 207
T FILED
ROSALIND HOLMES : Case No. CVF2001041
Plaintiff, :
VS,
DECISION OF MAGISTRATE

LAKEFRONT AT WEST CHESTER

Defendant.

This matter came on for a trial on March 1, 2021, pursuant to an Amended Complaint
filed by Rosalind Holmes. Present in court were Rosalind Holmes, unrepresented, and Lakefront
at West Chester [“Lakefront”], represented by Amy Higgins.

BACKGROUND

Holmes is a tenant at Lakefront. She has asserted several causes of action against it:
failure to keep the premises in a fit and habitable condition, in violation of R.C. 5321.04(A)(2);
common law trespass, statutory trespass, in violation of R.C. 5§321.04(A)(8); breach of implied
warranty of habitability; and landlord retaliation, in violation of R.C. 5321.02(A).

Holmes moved into an apartment owned by Lakefront in May 2020. Within a month, she
noticed a roach infestation, so she notified management about it. Ultimately, she deposited her
rent with the court because of her dissatisfaction with management’s response. This court
conducted a hearing on that issue in Case Number RE 2000007 on December 30, 2020, and, on
January 5, 2021, this court found, among other things, that all issues regarding the rent

infestation had been appropriately addressed by Lakefront. This court ordered all rent deposits to



33

be returned to Lakefront. Holmes did not object to or otherwise appeal that Decision. A copy of
that Decision is attached hereto.

At the outset of the hearing in this case, Lakefront requested that the cause of action
regarding the roach infestation be dismissed, because it had already been decided by this court in
the rent escrow case. Holmes did not object to this request. The court agreed that it need not
hear any testimony regarding roach infestation and warranty of habitability because those issues
had already been decided and there were no objections or appeal from that decision.

TRESPASS

Regarding the trespass claims, Holmes testified that on numerous occasions, she would
find strange things that led her to believe that someone from Lakefront had surreptiously entered
her apartment without her permission. Thus, when she went to lock her door on the moming of
October 28, 2020, she found that her key did not work. She went to the office, which rekeyed
her lock for her, and then her key did work. She believed that she could infer from this that
Lakefront had somehow entered her home.

There was testimony from the property manager, Jessica Betts, that only staff had access
to the keys, that there was a strict policy of not letting an unauthorized person have the keys, and
that nobody from Lakefront had entered Holmes’s apartment without her permission. Betts said
that periodically a key will not work in a lock because a change in the weather may cause a pin
to slightly shift position. In her five years' experience, this sort of thing happened 25-30 times.

As further proof of a trespass, Holmes testified that someone had emptied out her makeup
kit in her bedroom. She provided a photograph of the empty box. She also said that one day her
vacuum cleaner was missing, but then it was returned at some later date. Upon examining the

contents of the cleaner, she saw dirt and debris that did not belong to her. She provided a
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photograph of those contents. Again, she inferred that someone from Lakefront had snuck into
her apartment, took her makeup, and also took her cleaner, used it, and then secretly retumed it.
Betts denied that anyone from Lakefront took her vacuum; they have their own cleaning
equipment to be used as needed.

Holmes also believed that the FBI had obtained search warrants to enter her home, and
that Lakefront had somehow assisted it in doing so. She testified that she had had similar issues
of unwarranted intrusion in two previous apartments where she had lived. Both Banks and
Jacqueline Keller, the regional manager of PLK, the management company, denied having any
such conversations with the FBI or any other governmental agency, nor were they aware of any
employee who may have assisted the FBL.

Holmes has claimed that Lakefront both trespassed on her property and that it aided the
FBI in trespassing. But she admitted that she never saw anyone from Lakefront on her property
at any times when they were not otherwise invited. She could only assume that they were there
because of the missing makeup, missing and used vacuum cleaner, and non-working lock on her
door. She emphasized Banks’s admission that Banks does not guard the apartment keys at all
times, thereby letting Holmes surr/nise that someone may have surreptiously taken the keys,
entered her apartment, and then returned the keys. But that is all conjecture. The burden of
proving a trespass rests with Holmes, and without more, this court cannot find that she has met
that burden of proof. The court finds that Holmes did not prove a common-law trespass or a
violation of R.C. 5321.04(A)(8), which forbids a landlord from entering a tenant’s premises

without at least twenty-four hours’ notice.
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FIT AND HABITABLE CONDITION

R.C. 5321.04(A)(2) requires a landlord to keep the premises “in a fit and habitable
condition.” The implied warranty of habitability imposes similar requirements. See Lloyd v.
Roosevelt Properties, L., g Dist., 2018-Ohio-3163. As noted above, the court has already
decided that Lakefront did not violate this statute or its common law duty. Lakefront promptly
and responsibly addressed any infestation, and Holmes did not raise any issues of further
infestation that may have arisen since the December 30, 2020 hearing. The court finds that
Holmes has failed to prove any new infestation that has been disregarded by Lakefront, and the
court finds that Lakefront did properly address any old infestation.

RETALIATION

Because Holmes was frustrated with the perceived lack of response to the roach problem,
she gave notice to Lakefront on August 3, 2020 that she would be vacating the premises in 30
days, on September 4. Lakefront acknowledged receipt of the notice. Def's ex. A. On
September 5, when Holmes had not moved out, Banks notified her that she would need to leave,
because, in reliance on the notice, Lakefront had rented the apartment to someone eise. Other
than that conversation, there was no evidence of any steps taken by Lakefront to evict Holmes. In
fact, Lakefront changed its mind and allowed her to remain in her apartment. She is still there
today. It was this conversation that forms the basis of Holmes's claim of retaliation.

Holmes claims that Lakefront has violated R.C. 5321.02(A)(2), which provides that “a
landlord may not retaliate against a tenant by, . .bringing or threatening to bring an action for
possession of the tenant’s premises because. . .[t]he tenant has complained to the landlord of any

violation of section 5321.04 of the Revised Code.” But, under the circumstances of this case, the
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court cannot find that Banks’s comments to Holmes about needing to move out constitute a
violation of the statute.

There was never any eviction action brought against Holmes. And Banks’s statement to
Holmes was not a threat to bring an eviction action because of any complaints regarding an
infestation. Rather, it was Holmes herself who had given notice to Lakefront that she intended to
vacate by September 4. In reliance on that statement, Lakefront had rented the apartment to
someone else. Lakefront needed the vacancy so the new tenant could move in. Banks was
merely reminding Holmes of this, not retaliating against her for her earlier complaints. And it
turns out that Lakefront did not force Holmes out anyway. Even though it had rented the
apartment to another, Lakefront allowed Holmes to remain there, where she still is today. The
court therefore finds that Lakefront did not violate R.C 5321.02(A)(2).|

DAMAGES

Finally, even had Holmes proved any of the allegations in her Amended Complaint, she
provided no evidence or testimony regarding any damages that she may have suffered as a result
of such conduct by Lakefront. R.C. 5321.02(B) limits recovery for a retaliation action to “actual
damages” suffered by the tenant. A statutory trespass by a landlord will allow the tenant to
recover “actual damages.” R.C. 5321.04(B). Common law also requires proof of damages for a
trespass and for a breach of warranty of habitability. Fantozzi v. Henderson, 8" Dist., 2006-
Ohio-5590, 915 (trespass); Lloyd v. Roosevelt Properties, Ltd., 8" Dist.,, 2018-Ohio-3163,
Y3 1(implied warranty of habitability). Holmes has provided no proof of any “actual damages”

pursuant to those statutes or the common law.

! The statute also states that a landlord cannot retaliate by increasing a tenant’s rent or by decreasing services due to
the tenant, but Holmes provided no evidence or testimony about those types of retafiation.

5
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The failure of a landlord to provide safe and habitable premises pursuant to R.C.
5321.04(A) allows a tenant to deposit her rent with the court, obtain an order requiring the
landlord to remedy the condition, or terminate the lease agreement. R.C. 5321.07(B). Holmes
did deposit her rent with the court, but, as already ruled by the court in RE200007, Holmes did
not prove her entitlement to any of those remedies. The court ordered the retum of the rent to
Lakefront. Thus, even had there been a violation of the statute, Holmes has not proved
entitlement to any damages.

CONCLUSION

Taking into account all the evidence and testimony in this case, the court must find that
Holmes has failed to prove by a preponderance of the evidence any of the allegations contained
in her Amended Complaint. Accordingly, it is the recommendation of the court that the

Amended Complaint be DISMISSED. Plaintiff to pay court costs.

Magistrate Fred Miller

cc: Rosalind Holmes
Amy Higgins, Esq.

A A copy of the Decision of Magistrate in the above-captioned matter was mailed to
Plaintiff and Defendant this_S™ day of MYt , 2021.

© JJ«UMM%_ R
Deputy Clerk
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NOTICE IS HEREBY GIVEN THAT UNLESS OBJECTIONS, IN WRITING, STATING
THE REASON THEREFOR (OR TO THE ATTORNEY FOR SAID PARTY IF
APPLICABLE) ARE FILED WITH THE COURT, WITH A COPY TO OPPOSING
PARTY, WITHIN FOURTEEN (14) DAYS OF THE FILING OF THE REPORT, AN
ORDER WILL BE MADE AS RECOMMENDED ABOVE. ANY OBJECTION TO A
FINDING OF FACT SHALL BE SUPPORTED BY A TRANSCRIPT OF ALL THE
EVIDENCE SUBMITTED TO THE MAGISTRATE RELEVANT TO THAT FACT OR,
IF A TRANSCRIPT IS UNAVAILABLE, YOUR AFFIDAVIT OF THAT EVIDENCE
SPECIFYING THE ERRORS MADE BY THE MAGISTRATE.

A PARTY SHALL NOT ASSIGN AS ERROR ON APPEAL THE COURT’S ADOPTION
OF ANY FINDING OF FACT OR CONCLUSION OF LAW IN THAT DECISION
UNLESS THE PARTY TIMELY AND SPECIFICALLY OBJECTS TO THAT FINDING
OR CONCLUSION AS REQUIRED BY CIV. R, 53(D)(3).
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Butler County
Area 111 Court

BUTLER COUNTY AREA Il COURT

West Chester, Ohio 45069 APR 27 200
(513) 867-5070
FILED
ROSALIND HOLMES : Case No. CVF2001041

Plaintiff,

vs.

ENTRY OVERRULING OBJECTIONS
LAKEFRONT AT WEST CHESTER

(FINAL APPEALABLE ORDER)
Defendant,

This matter came on pursuant to objections filed by Rosalind Holmes on March 17, 2021
to the March 3, 2021 Decision of the Magistrate. In that Decision the magistrate recommended
that Holmes’s Amended Complaint against Lakefront of West Chester be dismissed. The court
conducted a hearing on those objections on April 16,2021,

This court has reviewed the transcript of proceedings provided by Holmes and has also
considered the written objections and response provided by Holmes and counsel for Lakefront,
as well as the oral arguments of both Holmes and counsel for Lakefront. After thoroughly and
independently considering the entire record in this case, along with Holmes’s arguments, the
court hereby OVERRULES her objections and adopts the Magistrate’s Decision as an order of
the court for all the reasons contained in that Decision. The Amended Complaint is hereby

DISMISSED at plaintiff’s costs.

/ -
%/Dﬁﬂ%
/ i ge Jeff Bowling /7

cc:  Rosalind Holmes /
Amy Higgins, Esq.
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X A copy of the Entry Overruling Objections in the above-captioned matter was mailed to
Plaintiff and Defendant this _a1*"day of v | ,2021.

Deputy Clerk 8
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. -+ IN THE COURT OF APPEALS
TWELFTH ARPELLATE DISTRICT OF OHIO

7 4 BUTLER COUNTY
‘ 97 P# 3 O
ROSALIND HOLMES,
s
Appellant, ' CASE NO. CA2021-05-046
REGULAR CALENDAR
VS.
LAKEFRONT AT WEST CHESTER, ENTRY DENYING EMERGENCY
erco. | MOTION TO SUPPLEMENT THE
Appellee. CF(',%,ERDT%UF appeaLs| RECORD AND FOR THIS COURT TO
TAKE JUDICIAL NOTICE
gEc 27200 | T
ARY L. SWAIN
dthK OF COURTS

The above cause is before the court pursuant to a document styled “emergency
motion to supplement the record and for this court to take judicial notice, motion to
waive fees and cost” filed by appellant, Rosalind Holmes, on December 17, 2021. This
appeal was submitted to the court for decision on October 14, 2021.

The parties have filed their briefs and this matter has b'een submitted to the
court for decision. Appellant will not be permitted to supplement the record at this point
in the proceeding. The court will take judicial notice of other proceedings filed in this
court if appropriate.

With the exception of the court’s reservation of the ability to take judicial notice,
the above motion is DENIED. '

IT IS SO ORDERED.

Y

Mike Powell, Judge
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IN THE COURT OF APPEALS @

TWELFTH APPELLATE DISTRICT OF OIjIO “ 45'

BUTLER COUNTY @04,9
i /};»Q" 4 ’5' /.
LAKEFRONT OF WEST CHESTER, RN o o
0;:'- 19 f’.u/ ‘9
LLC, 2y
CASE NO. CA2021-09- 1@@;?
Appellee, REGULAR CALENDAR /?s'
FILED BUTLER CO
Vs, COURT OF APPEALS
JAN =4 20227 | ENTRY DENYING EMERGENCY
ROSALIND HOLMES, MOTION TO RECONSIDER
CLERK OF SWAIN. | GRANTING MOTION TO
Appeliant. SUPPLEMENT THE RECORD

The above cause is before the court pursuant to a pleading styled “emergency

motion to reconsider granting appellant's motion to supplement the appeal records and

emergency motion to take jud

appellant, Rosalind Holmes, on

cial notice of the transcript of proceedings” filed by

December 9, 2021.

On December 8, 2021, this court filed an entry denying appellant's motion to

supplement the record with a ct

Butler County Area 11l Court on

opy of a transcript of proceedings that occurred in the

July 7, 2021. The motion was denied for the reason

that appellant had failed to timely complete the record on appeal.

The motion to reconside
record is DENIED. Appellant fa

appeal.

IT 1S SO ORDERED.

r the denial of appellant’s motion to supplement the

led to timely file the transcript as part of the record on

WW
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- AWt . IN THE COURT OF APPEALS
+ 9
o PRz TWELFTH APPELLATE DISTRICT OF OHIO
A\ A L I l._‘ig
Loy G,
AR Mgt ] BUTLER COUNTY
wé;’i‘x%?? CURT>
A CO.
ROSALIND HO F s OF APPEAS
SALIND HOLMES, :
Appellant, gWAN _ CASE NO. CA2021-05-046
MAR 3 COURTS
: JUDGMENT ENTRY
- vs -
LAKEFRONT AT WEST CHESTER,
Appellee.

The assignments of error properly before this court having been ruled upon, it
is the order of this court that the judgment or final order appesled from be, and the
same hereby is, affimed.

It is further ordered that a mandate be sent to the Butler County Area Il Court
for execution upon this judgment and that a certified copy of this Judgment Entry
shall constitute the mandate pursuant to App.R. 27.

Costs to be taxed in compliance with App.R. 24.
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IN THE COURT OF APPEALS
TWELFTH APPELLATE DISTRICT OF OHIO

BUTLER COUNTY
ROSALIND HOLMES,
Appellant, : CASE NO. CA2021-05-046
; OPINION
-VS - 1/18/2022
LAKEFRONT AT WEST CHESTER,
Appellee.

CIVIL APPEAL FROM BUTLER COUNTY COURT AREA il
Case No. CVF2001041 !
Rosalind Holmes, pro se.

Greenberger & Brewer LLP, and Amy L. Higgins, for appellee.

BYRNE, J.

{1} Rosalind Holmes appeals a decision of the Butler Coupty Area 11l Court that
dismissed her claims against her landlord, Lakefront at West Chester, LLC. For the reasons
described below, we affirm the area court's decision. :

I. Facts and Procedural History
{42} In November 2020, Holmes filed a pro se complaint in the area court against

Lakefront at West Chester, LLC ("Lakefront"). In December 2020, she filed a first amended
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complaint. Holmes alleged that she rented an apartment from Lakefront and found a roach
infestation upon moving in. She further alleged that she requested that Lakefront
investigate her mailbox lock “suddenly being changed." Finally, she alleged that there was
an "ongoing conspiracy" and "warrantiess surveillance" being conducted against her by "the
Federal Bureau of Investigation and others," including warrantless surveillance under the
Foreign Intelligence Surveillance Act and Executive Order 12333. She claimed to have
informed a Lakefront employee about this conspiracy. However, the Lakefront employee
dismissed Holmes' concerns and failed to investigate. Holmes alleged that Lakefront was
allowing people to enter her apartment "while [she] is sleeping, taking a shower etc. and
while she is gone." The complaint also described several specific instances during which
Hoimes believed someone entered her apartment, including to spit in her bread and to steat
her food.

{93} Holmes alleged the following causes of action: (1) failure to keep the premises
in a fit and habitable condition (in violation of R.C. §321.04[A][2]), (2) common law trespass,
(3) breach of the implied warranty of habitability, and (4) landlord retaliation (in violation of
R.C. 5321.02).

{4} Holmes had been depositing her rent with the area court in lieu of paying rent
to Lakefront due to the roach infestation issue. Prior to trial, the area court held a hearing
on the issue of the infestation and found that Lakefront had appropriately addressed the
issue. Accordingly, the area court ordered all rent deposits to be released to Lakefront.
Holmes did not object to the magistrate’s decision. |

{§5} The case proceeded to a trial in March 2021. Initially, the magistrate noted
that due to the prior hearing, Holmes' claims for failure to keep the premises in a fit and
habitable condition and breach of the implied warranty of habitability were previously

resolved and the court would hear no evidence on those claims. Holmes agreed and stated

.2.
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that trespass and landlord retaliation were the only claims for which she intended to present
evidence.
il. Trial Testimony
A. Rosalind Holmes' Testimony

{f6} Holmes testified that in October 2020, as she was leaving her apartment, she
found that her door key did not work, and she could not lock her door. She contacted
Lakefront and the assistant property manager gave her a new key. Because her door key
did not work upon her exiting the apartment, Holmes believed that a Lakefront employee
had changed her lock while she was sleeping.

{97} Holmes testified that items were stolen from her apartment. This occurred
either while she was sleeping or while she was gone from the apartment. She claimed that
someone entered her apartment in October and November 2020, and dumped her makeup
out of her makeup box. Holmes also testified that someone had taken her "bathroom
cleaners" and that her vacuum cleaner disappeared from her apartment and later
reappeared. Holmes testified that she took her vacuum cleaner to a repair shop, and the
repair shop discovered debris in the vacuum that she believed was not hers, because her
home was very clean. ‘

{8} Holmes introduced three photographs into evidence. One depicted the
makeup box, one depicted the vacuum cleaner with dust and debris emerging from the
roller, and one was a picture of dust and debris. Presumably this was the same dust and
debris from the vacuum cleaner. Hoimes also introduced several emails that consisted of
her communications with Lakefront employees concerning these issues.

B. Jacqueline Keller's Testimony
{9} Holmes next called Jacqueline Keller. Keller was the regional manager of

PLK Communities ("PLK"), which is the property management company that manages

-3.
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Lakefront. Keller recalled talking with Holmes about Holmes' belief that PLK was colluding
with the FBI or a government entity. Keller stated that she had never received a warrant
concerning searching Holmes' apartment from any government agency. Keller testified that
she had never been approached by anyone working for the government asking questions
about Holmes.

{110} Keller testified that the only persons with access to the key to Holmes'
apartment were the members of the property management team, and that the keys were
held in a lockbox in an office protected by a security alarm. Keller denied giving anyone
access to Holmes' key and stated that the only time a PLK/Lakefront employee ever entered
Holmes' apartment was pursuant to a work order submitted by Holmes.

C. Jessica Banks' Testimony

{911} Holmes next called Jessica Banks, the Lakefront property manager. Banks
testified that she had never received a search warrant from any government entity regarding
Holmes' apartment. Furthermore, no Lakefront employee had ever asked her to provide
them with access to Holmes' apartment. She denied receiving any information about
Hoimes from any outside party.

{9112} Banks testified that Holmes provided Lakefront with notice that she was
vacating her apartment by September 4, 2020. Banks then put Holmes on the notice-to-
vacate list and rented her apartment to another future tenant. When Holmes failed to vacate
the apartment on September 4, Banks vaguely recalled calling Holmes and telling her she
needed to leave the apartment. However, after Banks consulted with her regional manager,
the decision was made to allow Holmes to stay in the apartment.

{113} Banks testified that she recalled there being an issue with Holmes' door key.
She received an email from Holmes about her door lock. She was not in the office that day

but asked her staff to take care of it. Her staff putin a work order and maintenance workers

-4.-
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found that a pin was out of position. Banks assumed that the maintenance workers rekeyed
the lock. Holmes' new key was then left with the assistant property manager in the leasing
office. Banks also testified that there was an issue with Holmes' mailbox lock, but that this
had to do with a screw coming loose and maintenance was able to fix the issue just by
tightening the screw. Thus, the mailbox lock was not rekeyed.

{fl14} Concerning what happened with Holmes' door lock, Ba:nks testified that on a
quickset bolt, occasionally the locking pins would slip. She stated that this could be due to
changes in the weather. She testified this kind of occurrence was not unusual. Lakefront
had 296 units and Banks had been a property manager at other apartment complexes over
the prior five years. She estimated that she had seen locking pins slip in this manner 25 to
30 times.

{115} Banks testified that no one from Lakefront went into Holmes' unit or gave a
key to anyone else to enter Holmes' unit. Furthermore, she testified that no one from
Lakefront used Holmes' vacuum cleaner or cleaning supplies, and that Lakefront had its
own vacuum cleaner and cleaning supplies.

INl. Magistrate’s and Area Judge's Decisions

{Y16} Following the hearing, the magistrate issued a decision recommending that
Hoimes' amended complaint be dismissed. Regarding the trespass‘claim, the magistrate
found that Holmes failed to meet her burden to prove a common law trespass or that a
violation of R.C. 5321.04(A)(8) occurred. The magistrate noted that Hoimes had admitted
that she never saw anyone from Lakefront in her apartment at any times when they were
not invited, and that she could only assume that they entered the premises without her
permission. The magistrate concluded that Holmes offered only corjjecture that someone
entered her apartment. The magistrate noted Banks' testimony that no one at Lakefront

would have given anyone else access to Hoimes' apartment. The magistrate also noted

-5-
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Keller's and Bank's denials of having been involved in or assisted in any efforts to gain
access to Holmes' apartment by the FBI.

{117} Regarding Holmes' claim for retaliation, the magistrate found that the only
putative evidence of "retaliation" that was presented at the trial was testimony that Banks
informed Holmes that she needed to leave the apartment. But Banks made this statement
in the context of Holmes having told Lakefront she was vacating the premises by September
4 and Lakefront having re-rented the unit in reliance upon that notice. Other than this single
conversation, Holmes presented no evidence of retaliation or any ofher improper attempt
to evict Holmes. The magistrate noted that Lakefront in fact decided to allow Holmes to
stay in the apartment even though Holmes had previously indicated 'she would move out,
and that she was still living in the apartment at the time of trial. The magistrate found that
Holmes had not met her burden to prove retaliation.

{18} The magistrate also briefly addressed those claims that it had already
resolved and that Holmes agreed were not before the court at the itrial. The magistrate
reiterated that those claims were without merit.

{§19} Finally, the magistrate noted that Holmes failed to pre‘_sent any evidence of
damages resulting from any of Lakefront's actions. ;

{120} Holmes timely filed objections to the magistrate's decision. In April 2021, the
area court judge overruled Holmes' objections and adopted the magi;trate's decision as its
own, thereby dismissing Holmes' amended complaint, including all her claims.

{921} Holmes appeals, raising two assignments of error.

IV. Law and Analysis

{922} Assignment of Emror No. 1:

{123} THE TRIAL COURT ABUSED ITS DISCRETION IN VIOLATION OF OHIO
RULE OF EVIDENCE 602.
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{24} Holmes contends that the area court abused its discretion by considering
portions of Banks' testimony. She argues that this testimony was inadmissible pursuant to
Evid.R. 602 because it was not based on Banks' personal knowledge. Lakefront argues
that Holmes failed to object to the testimony, and, even if she had, the testimony was
admissible.

A. Standard of Review

{125} Decisions regarding the admission of evidence are withiﬁ the sound discretion
of the trial court and may not be reversed absent an abuse of discr?tion. Proctor v. NJR
Properties, L.L.C., 175 Ohio App.3d 378, 2008-Ohio-745, Y 14 (12th li,')ist.), citing O'Brien v.
Angley, 63 Ohio St.2d 159, 163 (1980). An abuse of discretion implies that the court's
attitude is unreasonable, arbitrary, or unconscionable. Blakemore v. Blakemore, 5 Ohio
St.3d 217, 219 (1983).

B. Analysis

{926} Holmes challenges Banks' testimony concerning Holmes' apartment door
being rekeyed and the issues with the mailbox lock. Holmes argues that this testimony was
not based on Banks' first-hand knowledge and that it was merely an a'ssumption. However,
Holmes did not object to this testimony at the time of trial. "The failure to object to evidence
at the trial constitutes a waiver of any challenge* * *." Wilhoite v. K..ast, 12th Dist. Warren
No. CA2001-01-001, 2002 WL 4524, *9 (Dec. 31, 2001). |

{§27} Not only did Holmes not object to Banks' testimony at trial, she also did not
chailenge the testimony in her objections to the magistrate's decision. The first time that
Holmes ever mentioned Evid.R. 602 was in her reply memorandum in support of her
objections to the magistrate’s decision. Moreover, Banks was Holmes' witness, and it was
Holmes who first elicited the testimony she now challenges when she asked Banks whether

she recalled there being an issue with the door key. We find that Holmes waived her Evid.R.

-7-
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602 argument for purposes of appellate review, with the exception for a review for plain
error.  Wilhoite at *8; In re Swader, 12th Dist. Warren No. CA2000-04-036, 2001 WL
121084, *6-7 (Feb. 5, 2001), citing Evid.R. 103(A)(1); State v. Crawford, 60 Ohio App.3d
61, 62 (6th Dist.1989). Plain error in the civil context is "extremely rare" and this court must
find that the error involves "exceptional circumstances" where the erro=r "rises to the level of
challenging the legitimacy of the underlying judicial process itself." Goldfuss v. Davidson,
79 Ohio St.3d 116, 122 (1987).

{928} Nothing about the admission of Bank's testimony indicates the "exceptional
circumstances” where this court would find an error challenging the legitimacy of the judicial
process. This is because even if the challenged testimony was in fact inadmissible and
even if Holmes had not waived her argument challenging that testimony, the admission of
that testimony did not change the outcome in this case.!

{129} The primary basis for the court's decision on the trespass claim was that
Holmes failed to meet her burden of proof to demonstrate a trespass occurred. Indeed, the
only evidence offered by Holmes with respect to trespass was her entirely speculative
testimony about Lakefront entering her apartment or assisting an unknown governmental
agency in entering her apartment. The only other "evidence" of trespass submitted by
Holmes were three emails in which Holmes communicated with Lakefront concerning the
lock or infestation issues, and three photographs depicting an empty makeup box, a vacuum
cleaner clogged with some dust or debris, and a picture of some dust or debris. None of
this evidence proved Holmes' trespass ctaim.

{930} The court did not need to rely on, much less consider, Banks' testimony

1. Any putative error here would also qualify as harmless error. An error is harmless in the civil context if it
"does not affect [the] substantial rights of the complaining party, or the court's action is not inconsistent with
substantial justice." O'Brien, 63 Ohlo St.2d at 164, citing Civ.R. 61. Accord /n re P.R.P., 12th Dist. Butler No.
CA2017-02-026, 2018-Chio-2186, ] 39-41.

-8-
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concerning what happened with the locks to find that Holmes failed to meet her burden of
proof. Accordingly, Holmes has not demonstrated the "exceptional circumstances"
necessary to demonstrate an error that challenges the legitimacy of the judicial process.
Therefore, she has not shown plain error and we overrule Holmes' first assignment of error.

{431} Assignment of Error No. 2:

{132} THE JUDGMENT OF THE TRIAL COURT IS AGAINST THE MANIFEST
WEIGHT OF THE EVIDENCE. |

{933} Holmes argues that the trial court's judgment in favor 6f Lakefront was not
supported by the weight of the evidence.

C. Standard of Review

{134} "“The standard of review for a manifest weight challenge in a civil case is the
same as that applied to a criminal case." Skyward Leaming Servs., Inc. v. Gray, 12th Dist.
Butler No. CA2019-08-140, 2020-Ohio-1182, ] 10; Eastley v. Volkman, 132 Ohio $t.3d 328,
2012-Ohio-2179, q| 17. When considering a challenge to the ma;nifest weight of the
evidence, this court weighs the evidence and all reasonable inferences, considers the
credibility of witnesses, and determines whether in resolving conflicts in the evidence, the
finder of fact clearly lost its way and created a manifest miscarriage. of justice warranting
reversal and a new trial ordered. Hacker v. House, 12th Dist. Butier No. CA2014-11-230,
2015-Ohio-4741, ] 21, citing Eastley at | 20; Carson v. Duff, 12th Dist. Fayette Nos.
CA2017-03-005 and CA2017-03-007, 2017-Ohio-8199, 1 11. "

D. Analysis

{935} Holmes' argument in support of this assignment of error is difficult to
understand. What can be discerned is that she is arguing that Lakefront failed to present
credible evidence that it did not trespass on her property and that Lakefront did not prove

that it did not retaliate against her based on telling her she needed to leave the apartment.

-9-
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These arguments fundamentally misunderstand the applicable burden of proof.2 At trial
the burden was on Holmes to prove a trespass and retaliation, not on Lakefront to disprove
atrespass and retaliation. As described in response to the first assignment of error, Holmes
failed to submit any evidence of a trespass other than her own unfounded and
uncorroborated speculation. Holmes also offered no evidence to establish that any
retaliation occurred. To the contrary, the evidence indicated that Lakbﬂont allowed her to
remain in the apartment despite her notice to vacate.

{Y36} To the extent Holmes vaguely references issues directéd toward habitability
in her appellate brief, those issues are not properly before us because ILoImes did not object
to the magistrate's decision finding that Holmes failed to prove heir habitability claims.
Holmes specifically agreed with the magistrate that those claims hat? already been ruled
upon and she registered no objection to the contrary. '

{37} The area court did not lose its way in finding for Lake':front and dismissing
Holmes' amended complaint. We overrule Holmes' second assignme’;nt of error.

4

{438} Judgment affimed. I'
!

PIPER, P.J., and M. POWELL, J., concur.

2. Holmes' arguments in both the first and second assignment of error suggest that she believes that Lakefront
had the burden of proofin this case. Holmes is mistaken. Butwhile Holmes is mistaken, litigants who proceed
pro se are hekd to the same standard as those who are represented by counsel. Stiles v. Hayes, 12th Dist.
Madison No. CA2015-01-007, 2015-Ohio-4141, ] 18. As a result, a pro se litigdnt is presumed to have
knowledge of the law and correct legal procedures so that she remains subject to the same rules and
procedures to which represented litigants are bound. /d. "Pro se litigants are not to be accorded greater
rights and must accept the results of their own mistakes and errors, including those related to correct legal
procedure." Cox v. Zimmerman, 12th Dist. Clermont No. CA2011-03-022, 2012-Ohio-226, ] 21.

~-10 -
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IN THE COURT OF APPEALS
TWELFTH APPELLATE DISTRICT OF OHIO
BUTLER COUNTY
ROSALIND HOLMES, CASE NO. CA202£1-05-046
REGULAR CALENDAR
Appellant,
Vs, ENTRY DENYING APPLICATION
FOR RECONSIDERATION
LAKEFRONT AT WEST CHESTER, I
BUTLER% : ~
Appellee. OF APP = B =
e -
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The above cause is before the court pursuant an apﬁﬁcatian for
reconsideration filed by appellant, Rosalind Holmes, on March 1;4, 2022. In an opinion
filed on January 18, 2022, this court affirmed a decision by the :Butler County Area lli
Court that dismissed appellant's claims for trespass and rétaliation against her

l
landlord, Lakefront at West Chester. [

When this court reviews an application for reconsideration it determines whether
the application calls the attention of the court to an obvious e!rror in its decislon, or
raises an issue for consideration which was either not oonsldéred at all or not fully
considered by the court when it should have been. BAC Home ll;.oans Servicing, LP v.
Kolenich, 12% Dist. Butier No. CA2012-01-001, 2013-Ohio-1 5!5. An applicatlon for
reconsideration is not designed for use in instances where a party simply disagrees
with the conclusions reached and the logic used by an appellate :’oourt. State v. Owens,

112 Ohlo App.3d 334 (11™ Dist. 1996).




Appellant raised two assignments of error in her appeal. First, appellant argued
that the trial court erred by considering testimony about chaniging the lock on her
apartment mailbox and rekeying the door lock that was inacf.missible pursuant to
Evid.R. 602 (lack of personal knowledge). This court found tt]'at appellant had not
objected to this testimony at trial, and had not established plain error because the
challenged testimony did not affect the outcome of the case. ;

In her second assignment of error, appellant appeared tg argue that Lakefront
had not met its burden of proof to demonstrate that it had ﬁot r;’etaliated against her.
This court's opinion pointed out that appellant's argument demon:strated a fundamental
misunderstanding of the burden of proof because the burden wasi on appellant to prove

|
her case. '

[
In her application for reconsideration, appeltant argues té\at she did not waive
the Evid.R. 602 argument that she raised on appeal; that La;kefmnt violated R.C.
5321.16 (regarding landlord self-help) when It changed the Ic,'lacks; and that it was
reasonable for her to believe that a Lakefront employee entert;'ad her apartment and
changed the locks without authorization. Appellant argues that st';e presented evidence
of retaliation because “Lakefront authorized the change to appellant's maitbox lock
without providing her prior notice, explanation or obtaining her c!onsent."
Appellant's arguments fail to demonstrate an obvious: error in the court's
decision or raise an issue for consideration which was either n?t considered at all or
not fully conslidered. Holmes fails to articulate, and it is not ot'herwise clear, how a

change to her mailbox lock demonstrates retaliation. Appellant also claims that

Lakefront retaliated against her by cailing her and telling her shtlﬁ needed to move out,
«2- '

i
i




1

but the Area Il Court found that this was in the context of appell?ant having previously
told Lakefront that she was leaving, and after Lakefront had re-frented her apartment
to another tenant. r

Based upon the foregoing, the application for reoonslderﬁ;tion is DENIED.

IT IS SO ORDERED.

Mike Powell, Judge
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Supreme Court of Ohio Clerk of Court - Filed August 30, 2022 - Case No. 2023-0793

The Supreme Court of Ohio

Lakefront of West Chester, LLC Case No. 2022-0793
\' ENTRY
Rosalind Hoimes

Upon consideration of the jurisdictional memoranda filed in this case, the court
declines to accept jurisdiction of the appeal pursuant to $.Ct.Prac.R. 7.08(B)(4).

(Butler County Court of Appeals; No. CA2021-09-108)

v
Maureen O*Connor
Chief Justice

The Official Case Announcement can be found at http://www.supremecourt.ohio.gov/ROD/docs/
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION
LAKEFRONT AT WEST CHESTER, Case No. 1:21-cv-444
LLC, Dlott, J.
Plaintiff, Litkovitz, M.J.
Vvs.
ROSALIND HOLMES, REPORT AND
Defendant. RECOMMENDATION

Defendant Rosalind Holmes filed a pro se motion to remove a state court civil action to
the United States District Court. (Doc. 1-2; Doc. 8). This matter is before the Court on Ms.
Holmes’s motion “for Removal to Federal Court” (Doc. 1-2; Doc. 8), plaintiff Lakefront at West
Chester, LLC (“Lakefront”)’s motion to remand this matter to the Butler County, Ohio Area III
Court on the grounds that this federal court lacks subject matter jurisdiction over the state court
case (Doc. 2), and Ms, Holmes’s “motion in opposition of remand” (Doc. 12), This matter is
also before the Court on plaintiff’s motions to file under seal (Doc. 3), to appoint counsel (Docs.
4, 11), and to authorize electronic filing privileges (Doc. 9) and on Lakefront’s motion for bond
under Ohio Rev. Code § 1923.08 (Doc. 14).

Ms. Holmes is a party-defendant in a state court eviction action in the Butler County,
Ohio Area IIl Court. Lakefront filed a complaint for eviction and money damages against Ms,
Holmes on June 16, 2021. (Doc. 8 at PAGEID 125-129). The complaint alleges that Ms.
Holmes was served with a written notice of termination of tenancy on March 22, 2021 to vacate
by May 20, 2021. Ms. Holmes failed to vacate the premises and was served with a notice to
vacate for holding over the term on June 5, 2021. That tenancy expired on June 8, 2021,

prompting the filing of the forcible entry and detainer action by Lakefront. (/d.)
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On June 30, 2021, Ms. Holmes filed her motion for removal in this federal court. (Doc.
1-2). Ms. Holmes alleges removal of the state court forcible entry and detainer action to this
federal court is appropriate based on her “affirmative defense” of “Housing Discrimination under
42 U.S.C. 3601(a)(b) & -- 42 U.S.C. 3601,” which she states arises under the federal question
jurisdiction of the Court. (Doc. 8 at PAGEID 110),

This Court lacks subject matter jurisdiction over this removed state court eviction action.
Removal is governed by 28 U.S.C. § 1441 which provides in relevant part: “[A]ny civil action
brought in a State court of which the district courts of the United States have original
jurisdiction, may be removed by the defendant or the defendants, to the district court of the
United States for the district and division embracing the place where such action is pending.” 28
U.S.C. § 1441(a). Thus, “[o]nly state-court actions that originally could have been filed in
federal court may be removed to federal court by the defendant.” Caterpillar Inc. v. Williams,
482 U.S. 386, 392 (1987). The defendant carries the burden of showing that removal is proper
and that the federal court has original jurisdiction to hear the case. See Vill. of Oakwood v. State
Bank and Tr. Co., 539 F.3d 373, 377 (6th Cir. 2008) (citing Ahearn v. Charter Twp. of
Bloomfield, 100 F.3d 451, 453-54 (6th Cir. 1996)). The removal statute is to be strictly
construed and where jurisdiction is in doubt, the matter should be remanded to the state court.
See Brierly v. Alusuisse Flexible Packaging, Inc., 184 F.3d 527, 534 (6th Cir. 1999).

The Court cannot discern a basis for federal question jurisdiction in this matter. District
courts have original federal question jurisdiction over cases “arising under the Constitution, laws,
or treaties of the United States.” 28 U.S.C. § 1331. In determining whether an action has been

properly removed to federal court, the Court must examine the face of the state court plaintiff’s
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well-pleaded complaint. Under the well-pleaded complaint rule, district courts have federal
question removal jurisdiction over “only those cases in which a well-pleaded complaint
establishes either that federal law creates the cause of action or that the plaintiffs right to relief
necessarily depends on resolution of a substantial question of federal law.” Franchise Tax Bd. v.
Constr. Laborers Vacation Tr., 463 U,S. 1,27-28 (1983). In other words, a case arises under
federal law when an issue of federal law appears on the face of the plaintiff’s well-pleaded
complaint. Caterpillar, 482 U.S. at 392; Metro. Life Ins. Co. v. Taylor, 481 U.S. 58, 63 (1987).
The plaintiff is the master of the claim and may avoid federal jurisdiction by exclusive reliance
on state law. See Caterpillar, 482 U.S. at 392. See also Berera v. Mesa Med. Grp., PLLC, 779
F.3d 352, 357 (6th Cir. 2015) (“Under the well-pleaded complaint rule, the plaintiff ‘is master to
decide what law he will rely upon.’”) (quoting Loftis v. United Parcel Serv., Inc., 342 F.3d 509,
515 (6th Cir. 2003)). In addition, “it is now settled law that a case may not be removed to
federal court on the basis of a federal defense . . . even if the defense is anticipated in the
plaintiff’s complaint, and even if both parties concede that the federal defense is the only
question truly at issue.” Caterpillar, 482 U.S. at 393 (emphasis in the original) (citing Franchise
Tax Bd,, 463 U.S. at 12). See also Beneficial Nat’l Bank v. Anderson, 539 U.S. 1, 6 (2003);
Metro. Life, 481 U.S. at 63; Chase Manhattan Mortg. Corp. v. Smith, 507 F.3d 910, 914-15 (6th
Cir. 2007).

Ms. Holmes has failed to establish this Court has original federal question jurisdiction
over this case. The state court complaint does not show this case arises under the Constitution or
laws of the United States. Ms. Holmes appears to contend that Lakefront violated her civil rights

in connection with the state court eviction proceeding. However, even if Ms. Holmes asserts a
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Berera, 779 F.3d at 358 (quoting Mikuiski v. Centerior Energy Corp., 501 F.3d 555, 560, 561
(6th Cir. 2007)). However, Lakefront’s state court complaint is not camouflaged to avoid stating
a federal claim. The state court complaint alleges that Ms. Holmes failed to vacate the premises
after the termination of her tenancy, which does not implicate any federal claim. Rather, it is
Ms. Holmes who is attempting to raise a federal defense of housing discrimination in response to
the eviction action. The artful-pleading doctrine simply does not apply in this situation.

Ms. Holmes also contends that Lakefront was required to bring its eviction action as a
compulsory counterclaim in response to her state court housing discrimination complaint, see
Holmes v. Lakefront at West Chester, No. CV 2021 05 0639 (Butler County Court of Common
Pleas May 7, 2021),' which was filed on May 7,2021.2 Even if Ms. Holmes were correct, this
would not permit Ms. Holmes to remove the eviction counterclaim to federal court. The federal
removal statute provides: “[A]ny civil action brought in a State court of which the district courts
of the United States have original jurisdiction, may be removed by the defendant or the
defendants, to the district court of the United States for the district and division embracing the
place where such action is pending.” 28 U.S.C. § 1441(a). Under the plain terms of the statute,

the right to remove is limited to “the defendant or defendants.” /d. This means that a plaintiff

' Ms. Holmes's complaint alleges she was discriminated against on the basis of her race, African American, and
retaliated against for engaging in protected activities. The complaint alleges that Ms. Holmes discovered water bugs
in her apartment; that her mailbox lock had been changed without her knowledge or consent; that someone had been
opening and closing her front door without her consent and she had been experiencing similar harassment at every
apartment community in which she had lived; that Lakefront had engaged in a conspiracy with the Federal Bureau
of Investigation, the City of Cincinnati, the State of Ohio, and others to retaliate against her for filing a federal
discrimination lawsuit and an attorney misconduct complaint; that someone broke into her apartment and stole legal
paperwork and files; and that “the FBI, City of Cincinnati, State of Ohio and others including Lakefront and PLK
have engaged in warrantless surveillance of plaintiff’s (sic) and entry,” among other claims. (/d., complaint § 17).

2 “Federal courts may take judicial notice of proceedings in other courts of record.” Rodic v. Thistledown Racing
Club, Inc., 615 F.2d 736, 738 (6th Cir. 1980) (quoting Granader v. Pub. Bank, 417 F.2d 75, 82 83 (6th Cir. 1969)).
See also Nat'l Union Fire Ins. Co. v. VP Bldgs., Inc., 606 F,3d 835, 839 n.2 (6th Cir. 2010); Lyons v. Stovall, 188
F.3d 327, 332 n.3 (6th Cir. 1999).

5
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who files suit in state court is precluded from removing a case to federal court, even if that
person is later named as a counterclaim defendant. Shamrock Oil & Gas Corp. v. Sheets, 313
U.S. 100, 108 (1941). See also Home Depot U. 8. A., Inc. v. Jackson, 139 S. Ct. 1743, 1748
(2019) (“§ 1441(a) does not permit removal by any counterclaim defendant, including parties
brought into the lawsuit for the first time by the counterclaim.”). Because Ms. Holmes is the
plaintiff in the state court civil rights action, she would not be authorized to remove the case
from state to federal court even if Lakefront filed its eviction action against Ms. Holmes as a
counterclaim,

In addition, Ms. Holmes may not remove the state court action based on the Court’s
diversity jurisdiction under 28 U.S.C. § 1332. Removal based on diversity of citizenship is
proper only where the defendants are not citizens of the forum state. The removal statute
provides that a civil action “may not be removed if any of the parties in interest properly joined
and served as defendants is a citizen of the State in which such action is brought.” 28 U.S.C. §
1441(b)(2). Even if there is complete diversity among the parties, the presence of a properly
joined and served resident defendant bars removal. Chase Manhattan Mortg. Corp., 507 F.3d at
914; Fed. Nat'l Mortg. Ass’n v. LeCrone, 868 F.2d 190, 194 (6th Cir. 1989). Because Ms.
Holmes is an Ohio resident, removal on the basis of diversity jurisdiction is barred under 28
U.S.C. § 1441(b).

Accordingly, the Court lacks subject matter jurisdiction over this action.

IT IS THEREFORE RECOMMENDED THAT:
1. Ms. Holmes’s motion to remove a state court civil action to the United States District

Court (Doc. 1-2; Doc. 8) and “motion in opposition of remand” (Doc. 12) be DENIED.
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2. Lakefront’s motion to remand this matter to the Butler County, Ohio Area III Court
(Doc. 2) be GRANTED.

3. Plaintiff’s motions to file under seal (Doc. 3), to appoint counsel (Docs. 4, 11), and to
authorize electronic filing privileges (Doc. 9) and Lakefront’s motion for bond under Ohio Rev.
Code § 1923.08 (Doc. 14) be DENIED as moot.

4. This matter be DISMISSED from the docket of the Court for lack of subject matter
jurisdiction,

5. This matter be REMANDED to the state court. See 28 U.S.C. § 1447(c).

Date; 71102021 Fone & Kuthovss”
Fona. 7

United States Magistrate Judge
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION

LAKEFRONT AT WEST CHESTER, Case No. 1:21-cv-444
LLC, Dlott, J.

Plaintiff, Litkovitz, M.J.

VS.
ROSALIND HOLMES,

Defendants.

NOTICE

Pursuant to Fed. R. Civ. P. 72(b), any party may serve and file specific, written
objections to this Report & Recommendation (“R&R”) within FOURTEEN (14) DAYS after
being served with a copy thereof. That period may be extended further by the Court on timely
motion by either side for an extension of time. All objections shall specify the portion(s) of the
R&R objected to, and shall be accompanied by a memoran