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IN THE SUPREME COURT OF 
THE STATE OF HAWAI‘I 

__________ 
 

SCAP-22-0000429 
 

CITY AND COUNTY OF HONOLULU and 
HONOLULU BOARD OF WATER SUPPLY, 

Plaintiffs-Appellees, 
 

v. 
 

SUNOCO LP, et al., 
Defendants-Appellants, 

 
and 

 
BHP GROUP LIMITED and BHP GROUP PLC, 

Defendants-Appellees. 
__________ 

 
APPEAL FROM THE CIRCUIT COURT 

OF THE FIRST CIRCUIT (CAAP-22-0000429; 
CASE NO. 1CCV-20-0000380) 

__________ 
 

[Filed:  October 31, 2023] 
__________ 

 
RECKTENWALD, C.J., McKENNA, AND EDDINS, 
JJ., CIRCUIT JUDGE JOHNSON AND CIRCUIT 
JUDGE TONAKI, ASSIGNED BY REASON OF 
VACANCIES, AND EDDINS, J., CONCURRING 
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OPINION OF THE COURT BY 
RECKTENWALD, C.J. 

I.  INTRODUCTION 
The City and County of Honolulu and the Honolulu 

Board of Water Supply (collectively, Plaintiffs) 
brought suit against a number of oil and gas produc-
ers1 (collectively, Defendants) alleging five counts:  
public nuisance, private nuisance, strict liability fail-
ure to warn, negligent failure to warn, and trespass.  
Defendants appeal the circuit court’s denial of their 
motions to dismiss for both lack of jurisdiction and 
failure to state a claim.  We conclude that the circuit 
court properly denied both motions, and accordingly, 
this lawsuit can proceed. 

Plaintiffs argue this is a traditional tort case alleg-
ing that Defendants engaged in a deceptive promo-
tion campaign and misled the public about the dan-
gers of using their oil and gas products.  Plaintiffs 
claim their theory of liability is simple:  Defendants 
knew of the dangers of using their fossil fuel prod-
ucts, “knowingly concealed and misrepresented the 
climate impacts of their fossil fuel products,” and  
engaged in “sophisticated disinformation campaigns 
to cast doubt on the science, causes, and effects  
of global warming,” causing increased fossil fuel  

                                                 
1 Defendants are:  Sunoco LP, Aloha Petroleum, Ltd., Aloha 

Petroleum LLC, Exxon Mobil Corporation, ExxonMobil Oil Cor-
poration, Shell plc (f/k/a Royal Dutch Shell plc), Shell U.S.A. 
Inc. (f/k/a Shell Oil Company), Shell Oil Products Company 
LLC, Chevron Corporation, Chevron U.S.A. Inc., Woodside Energy 
Hawaii Inc. (f/k/a BHP Hawaii Inc.), BP plc, BP America Inc., 
Marathon Petroleum Corporation, ConocoPhillips, ConocoPhillips 
Company, Phillips 66, and Phillips 66 Company.  The circuit 
court dismissed BHP Group Limited and BHP Group plc – that 
dismissal was not appealed and is not before this court. 
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consumption and greenhouse gas emissions, which 
then caused property and infrastructure damage in 
Honolulu.  Simply put, Plaintiffs say the issue is 
whether Defendants misled the public about fossil 
fuels’ dangers and environmental impact. 

Defendants disagree.  They say this is another in a 
long line of lawsuits seeking to regulate interstate 
and international greenhouse gas emissions, all of 
which have been rejected.  Greenhouse gas emissions 
and global warming are caused by “billions of daily 
choices, over more than a century, by governments, 
companies, and individuals,” and Plaintiffs “seek to 
recover from a handful of Defendants for the cumula-
tive effect of worldwide emissions leading to global 
climate change and Plaintiffs’ alleged injuries.”  They 
argue:  (1) the circuit court lacked specific jurisdic-
tion over the Defendants; (2) Plaintiffs’ claims are 
preempted by federal common law, which in turn, 
was displaced by the Clean Air Act (CAA); and  
(3) alternatively, Plaintiffs’ claims are preempted by 
the CAA. 

We agree with Plaintiffs.  This suit does not seek to 
regulate emissions and does not seek damages for 
interstate emissions.  Rather, Plaintiffs’ complaint 
“clearly seeks to challenge the promotion and sale of 
fossil-fuel products without warning and abetted by  
a sophisticated disinformation campaign.”  Mayor & 
City Council of Baltimore v. BP P.L.C., 31 F.4th 178, 
233 (4th Cir. 2022), cert. denied, ––– U.S. –––, 143 S. 
Ct. 1795, 215 L.Ed.2d 678 (2023) (characterizing a 
complaint brought against many of the same Defen-
dants in this case alleging broadly the same counts, 
theory of liability, and injuries).  This case concerns 
torts committed in Hawai‘i that caused alleged inju-
ries in Hawai‘i. 
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Thus, Defendants’ arguments on appeal fail.   
First, Defendants are subject to specific jurisdiction 
in Hawai‘i because:  (1) Plaintiffs’ allegations that 
Defendants misled consumers about fossil fuels 
products’ dangers “arise out of” and “relate to”  
Defendants’ contacts with Hawai‘i, i.e., Defendants’ 
sale and marketing of those fossil fuel products in 
Hawai‘i, Ford Motor Co. v. Montana Eighth Judicial 
District Court, 592 U.S. –––, 141 S. Ct. 1017, 1025, 
209 L.Ed.2d 225 (2021); (2) it is reasonable for  
Hawai‘i courts to exercise specific jurisdiction over 
Defendants, and doing so does not conflict with inter-
state federalism principles because Hawai‘i has a 
“significant interest[ ] . . . [in] ‘providing [its] residents 
with a convenient forum for redressing injuries in-
flicted by out-of-state actors,’ ” see id. at 1030 (quoting 
Burger King Corp. v. Rudzewicz, 471 U.S. 462, 473, 
105 S.Ct. 2174, 85 L.Ed.2d 528 (1985)); and (3) the 
Supreme Court has never imposed a “clear notice” 
requirement, see id. at 1025. 

Second, the CAA displaced federal common law 
governing interstate pollution damages suits; after 
displacement, federal common law does not preempt 
state law.  See Am. Elec. Power Co. v. Connecticut, 
564 U.S. 410, 423-24, 131 S.Ct. 2527, 180 L.Ed.2d 
435 (2011) (“AEP ”); Bd. of Cnty. Comm’rs of Boulder 
Cnty. v. Suncor Energy (U.S.A.) Inc., 25 F.4th 1238, 
1260 (10th Cir. 2022), cert. denied, ––– U.S. –––, 143 
S. Ct. 1795, 215 L.Ed.2d 678 (2023) (“[T]he federal 
common law of nuisance that formerly governed 
transboundary pollution suits no longer exists due to 
Congress’s displacement of that law through the 
CAA.”).  We must only consider whether the CAA 
preempts state law.  AEP, 564 U.S. at 429, 131 S.Ct. 
2527 (“[T]he availability vel non of a state lawsuit 



 

 
 

5a 

depends inter alia on the preemptive effect of the 
[CAA].”). 

Third, the CAA does not preempt Plaintiffs’ claims.  
The CAA does not occupy the entire field of emissions 
regulation.  See Merrick v. Diageo Ams. Supply, Inc., 
805 F.3d 685, 695 (6th Cir. 2015) (determining that 
there is “no evidence that Congress intended that  
all emissions regulation occur through the [CAA’s] 
framework”).  There is no “actual conflict” between 
Plaintiffs’ state tort law claims and the CAA’s over-
riding federal purpose or objective. See In re Methyl 
Tertiary Butyl Ether (MTBE) Prod. Liab. Litig. 
(MTBE), 725 F.3d 65, 101 (2d Cir. 2013) (concluding 
that CAA did not preempt state tort law claims relat-
ing to a gasoline additive where it was possible to 
comply with both state and federal law). 

Therefore, we affirm the circuit court’s orders deny-
ing Defendants’ motion to dismiss for lack of jurisdic-
tion and motion to dismiss for failure to state a 
claim. 

II.  BACKGROUND 
A.  Circuit Court Proceedings 

1.  Original complaint, removal, and remand 
In March 2020, Plaintiffs filed their original  

complaint in the Circuit Court for the First Circuit 
alleging that for decades, Defendants knew their  
fossil fuel products caused greenhouse gas emissions 
and global warming, but they failed to warn consum-
ers of the threat, and actively worked to discredit  
scientific evidence that supported the existence of 
global warming.  In April 2020, Defendants removed 
the case to federal court.  Defendants argued that 
removal jurisdiction was appropriate because federal 
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common law governed, and the CAA and other federal 
statutes preempted Plaintiffs’ claims.2 

On Plaintiffs’ motion, the federal district court  
remanded the case to state circuit court.  The federal 
court explained that the Ninth Circuit, in City of 
Oakland v. BP PLC, 969 F.3d 895, 906-08 (9th Cir. 
2020), recently rejected Defendants’ federal-common-
law, federal-preemption, and federal-question-
jurisdiction arguments.  City & Cnty. of Honolulu v. 
Sunoco LP, No. 20-CV-00163-DKW-RT, 2021 WL 
531237, at *2 n.8 (D. Haw. Feb. 12, 2021).  The court 
explained that the “principal problem with Defendants’ 
arguments is that they misconstrue Plaintiffs’ 
claims.”  Id. at *1.  “More specifically, contrary to  
Defendants’ contentions, Plaintiffs have chosen to 
pursue claims that target Defendants’ alleged conceal-
ment of the dangers of fossil fuels, rather than the 
acts of extracting, processing, and delivering those 
fuels.”  Id.  Further, Plaintiffs’ nuisance claims arise 
“not through [Defendants’] ‘fossil fuel production  

                                                 
2 Defendants asserted eight grounds for federal jurisdiction:  

(1) the Outer Continental Shelf Lands Act (OCSLA) because “[a] 
significant portion of oil and gas exploration and production” 
occurs on the shelf; (2) the federal officer removal statute, see  
28 U.S.C. § 1442(a)(1), because oil and gas production “took 
place under the direction of a federal officer to support critical 
national security, military, and other core federal government 
operations;” (3) federal enclave jurisdiction because some oil 
production occurred on federal enclaves like the Outer Conti-
nental Shelf; (4) federal common law, which defendants argue 
governs Plaintiffs’ claims; (5) federal question jurisdiction  
because Plaintiffs’ claims “necessarily raise[ ] federal questions 
under the [CAA], EPA and other federal regulations and inter-
national treaties on climate change to which the United States 
is a party;” (6) federal preemption by the CAA and other related 
statutes; (7) bankruptcy jurisdiction; and (8) admiralty jurisdic-
tion. 
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activities,’ . . . but through their alleged failure to 
warn about the hazards of using their fossil fuel 
products and disseminating misleading information 
about the same.”  Id. at *3. 

On appeal, the Ninth Circuit affirmed the district 
court’s order remanding the case to state circuit 
court.  City & Cnty. of Honolulu v. Sunoco LP, 39 
F.4th 1101, 1113 (9th Cir. 2022).  Defendants filed an 
application for writ of certiorari to the U.S. Supreme 
Court, which was denied.  Sunoco LP v. City &  
Cnty. of Honolulu, ––– U.S. –––, 143 S. Ct. 1795,  
215 L.Ed.2d 678 (2023) (denying application for  
certiorari). 

2.  First Amended Complaint 
In its First Amended Complaint (Complaint), 

Plaintiffs added the Board of Water Supply (BWS)  
as a plaintiff and amended certain allegations to  
incorporate damages specific to BWS.  Plaintiffs also 
added an allegation that the wrongful conduct giving 
rise to the second cause of action (private nuisance) 
was committed with actual malice, permitting puni-
tive damages. 

First, Plaintiffs allege that human activity is caus-
ing the atmosphere and oceans to warm, sea levels to 
rise, snow cover to diminish, oceans to acidify, and 
hydrologic systems to change.  Greenhouse gas emis-
sions, which are largely a byproduct of combustion of 
fossil fuels, are the chief cause of this warming.  The 
accumulation of greenhouse gases in the atmosphere 
has adverse impacts on the earth, including:  warm-
ing of the average surface temperature, resulting in 
increasingly frequent heatwaves; sea level rise; flood-
ing of land and infrastructure; changes to the global 
climate, including longer periods of drought; ocean 
acidification; increased frequency of extreme weather; 
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changes to ecosystems; and impacts on human health 
associated with extreme weather, decreased air qual-
ity, and vector-borne illnesses. 

Next, Plaintiffs allege that Defendants knew about 
the dangers associated with their products because 
they, or their predecessors in interest, were members 
of the American Petroleum Institute (API).  Begin-
ning in the 1950s, scientists warned the API that 
fossil fuels were causing atmospheric carbon dioxide 
levels to increase.  In 1965, President Lyndon B. 
Johnson’s Scientific Advisory Committee warned of 
global warming and the catastrophic impacts that 
could result.  The API President related these find-
ings to industry leaders at the association’s annual 
meeting that year.  Plaintiffs allege that by 1965,  
industry leaders were aware of the global warming 
phenomenon caused by their products.  Defendants 
continued to gather information on the climate 
change impacts of their products throughout the 
1960s, 1970s, and 1980s. 

During the 1980s, many of the defendants in the 
present case formed their own research units focused 
on climate modeling.  API provided a forum where 
Defendants shared research efforts and corroborated 
each other’s findings.  Plaintiffs allege that by 1988, 
Defendants “had amassed a compelling body of 
knowledge about the role of anthropogenic green-
house gases, and specifically those emitted from the 
normal use of Defendants’ fossil fuel products, in 
causing global warming and its cascading impacts[.]” 

Plaintiffs allege that around 1990, public discus-
sion shifted from gathering information on climate 
change to international efforts to curb emissions.   
At this point, Defendants – rather than collaborating 
with the international community to help curb  
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emissions – “embarked on a decades-long campaign 
designed to maximize continued dependence on their 
products and undermine national and international 
efforts to rein in greenhouse gas emissions.”  Defen-
dants began a public relations campaign to cast 
doubt on the science connecting global climate 
change to their products.  Defendants promoted their 
products through misleading advertisements and 
funding “climate change denialist organizations.” 

According to Plaintiffs, Defendants’ efforts to cast 
doubt on climate science continued throughout the 
1990s and 2000s.  Defendants “bankroll[ed]” scien-
tists with “fringe opinions” in order to create a false 
sense of disagreement in the scientific community.  
Defendants’ own scientists, experts, and managers 
had previously acknowledged climate change’s  
effects.  At the same time, Defendants worked to 
change public opinion over climate change’s existence 
and avoid regulation.  Defendants funded dozens of 
think tanks, front groups, and dark money founda-
tions pushing climate change denial, with Exxon-
Mobil alone spending almost $31 million. 

Plaintiffs allege that, while Defendants publicly 
cast doubt on climate change, they simultaneously 
invested in operational changes to prepare for its  
adverse consequences.  For example, Defendants  
allegedly raised offshore oil platforms to protect 
against rising sea levels, reinforced them against 
storms, and developed new technologies for extract-
ing oil in places previously blocked by polar sea ice. 

Defendants now claim they are investing in renew-
able energy, but Plaintiffs claim these statements are 
a pretense.  Defendants’ advertisements and promo-
tional materials do not disclose the risks of their 
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products, and they continue to ramp up fossil fuel 
production, including new fossil fuel development. 

Plaintiffs allege that they have sustained damages 
caused by Defendants’ failure to warn and deceptive 
promotion of dangerous products.  Defendants’ con-
duct “is a substantial factor in causing global warm-
ing,” which has had adverse effects on Plaintiffs.  
These effects include sea level rise (causing flooding, 
erosion, and beach loss); more extreme weather 
events; ocean warming (causing destruction of coral 
reefs); loss of endemic species; and diminished avail-
ability of fresh water.  Because of Defendants’ con-
duct, Plaintiffs suffered damage to their facilities and 
property, incurred increased planning and prepara-
tion costs to adapt communities to global warming’s 
effects, collected less tax revenue due to impacts  
on tourism, and suffered the cost of public health  
impacts such as an increase in heat-related illnesses.  
Plaintiffs have already suffered damage to beach 
parks, roads, and drain way infrastructure from 
flooding and sea level rise. 

Plaintiffs bring five counts under state law:  public 
nuisance, private nuisance, strict-liability failure  
to warn, negligent failure to warn, and trespass.   
All counts rely on the same theory of liability:   
Defendants knew about the dangers of using their 
fossil fuel products, failed to warn consumers about 
those known dangers, and engaged in a sophisticated 
disinformation campaign to increase fossil fuel  
consumption, all of which exacerbated the impacts of 
climate change in Honolulu. 

3.  Defendants’ joint motions to dismiss 
Defendants filed two motions to dismiss, the first 

for lack of jurisdiction and the second for failure to 
state a claim.  In their first motion to dismiss,  
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Defendants argued the circuit court did not have  
specific jurisdiction because 

“(1) the Complaint avers, as it must, that Plaintiffs’ 
alleged injuries arise out of and relate to worldwide 
conduct by countless actors, not Defendants’ alleged 
contacts with Hawai‘i; (2) Defendants did not have 
‘clear notice’ that as a result of their activities in 
Hawai‘i they could be sued here for activity occur-
ring around the world; and (3) exercising jurisdic-
tion would be constitutionally unreasonable.” 
In their second motion to dismiss, Defendants  

argued:  (1) Plaintiffs’ claims are interstate pollution 
claims, which must be brought under federal com-
mon law, not state common law, and that the CAA 
preempts interstate pollution federal common law 
claims; or alternatively, (2) Plaintiffs’ state common 
law claims are preempted by the CAA.  Plaintiffs  
opposed. 

At the motion hearing, Plaintiffs summarized their 
theory of liability, which is central to the jurisdic-
tional and preemption issues on appeal.  Plaintiffs 
explained that defendants “concealed and misrepre-
sented the climate impacts of their products, using 
sophisticated disinformation campaigns to discredit 
the science of global warming.”  Defendants also  
allegedly misled “consumers and the rest of the world 
about the dangers of using their products as intended 
in a profligate manner.”  Thus, “these deceptive 
commercial activities . . . inflated the overall consump-
tion of fossil fuels, which increased greenhouse gas 
emissions, which exacerbated climate change, which 
created the hazardous environmental conditions” 
that have allegedly injured Plaintiffs. 
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4.   The circuit denied Defendants’ motions to 
dismiss 

The circuit court subsequently denied both motions.3 
The circuit court denied Defendants’ motion to 

dismiss for lack of jurisdiction, concluding that it had 
specific jurisdiction because Plaintiffs’ claims arose 
out of and related to Defendants’ sales and market-
ing contacts in Hawai‘i.  See, e.g., Ford Motor, 141 S. 
Ct. at 1025.  The circuit court also determined it 
would be reasonable to exercise specific jurisdiction 
over Defendants.  See Hawaii Forest & Trial Ltd. v. 
Davey, 556 F. Supp. 2d 1162, 1168-72 (D. Haw. 
2008). 

The circuit court also denied Defendants’ joint  
motion to dismiss for failure to state a claim.  The 
court explained that the standard for the review of a 
motion to dismiss “is generally limited to the allega-
tions in the complaint, which must be deemed true 
for purposes of the motion,” Kahala Royal Corp. v. 
Goodsill Anderson Quinn & Stifel, 113 Hawai‘i 251, 
266, 151 P.3d 732, 747 (2007), but courts are “not  
required to accept conclusory allegations,” Civ. Beat 
L. Ctr. for the Pub. Int., Inc. v. City & Cnty. of Hono-
lulu, 144 Hawai‘i 466, 474, 445 P.3d 47, 55 (2019).  
And “the issue is not solely whether the allegations 
as currently pled are adequate.”  Rather, “[a] com-
plaint should not be dismissed for failure to state a 
claim unless it appears beyond doubt that the plain-
tiff can prove no set of facts in support of his or her 
claim that would entitle him or her to relief under 
any set of facts or any alternative theory.” (Citations 
omitted). 

                                                 
3 The Honorable Jeffrey P. Crabtree presided. 
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The circuit court first concluded that City of New 
York v. Chevron Corp., 993 F.3d 81 (2d Cir. 2021), 
cited by Defendants, “has limited application to this 
case, because the claims in the instant case are both 
different from and were not squarely addressed in 
[that] opinion.”  The circuit court then determined 
that federal common law did not govern Plaintiffs’ 
state law claims.  The circuit court also determined 
that Plaintiffs’ claims were not preempted by the 
CAA. 

The circuit court also rejected Defendants’ argument 
that a large damages award in this case could act as 
a de facto emissions regulation because an unfavor-
able judgment would “not prevent Defendants from 
producing and selling as much fossil fuels as they  
are able, as long as Defendants make the disclosures 
allegedly required, and do not engage in misinfor-
mation.”  The circuit court concluded: 

A broad doctrine that damages awards in tort 
cases impermissibly regulate conduct and are 
thereby preempted would intrude on the historic 
powers of state courts.  Such a broad “damages = 
regulation = preemption” doctrine could preempt 
many cases common in state court, including much 
class action litigation, products liability litigation, 
claims against pharmaceutical companies, and 
consumer protection litigation. 
Last, the circuit court concluded that it was appro-

priate for state common law to govern Plaintiffs’ 
claims: 

Defendants argue (and the City of New York  
opinion expresses) that climate change cases are 
based on “artful pleading.”  Respectfully, we often 
see “artful pleading” in the trial courts, where new 
conduct and new harms often arise: 
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The argument that recognizing the tort will  
result in a vast amount of litigation has accom-
panied virtually every innovation in the law.  
Assuming that it is true, that fact is unpersua-
sive unless the litigation largely will be spurious 
and harassing.  Undoubtedly, when a court recog-
nizes a new cause of action, there will be many 
cases based on it.  Many will be soundly based 
and the plaintiffs in those cases will have their 
rights vindicated.  In other cases, plaintiffs will 
abuse the law for some unworthy end, but the 
possibility of abuse cannot obscure the need to 
provide an appropriate remedy. 

Fergerstrom v. Hawaiian Ocean View Estates, 50 
Haw. 374, 377 [441 P.2d 141] (1968) (opinion by 
Levinson, J.)[.]  Here, the causes of action may 
seem new, but in fact are common.  They just seem 
new due to the unprecedented allegations involving 
causes and effects of fossil fuels and climate 
change.  Common law historically tries to adapt to 
such new circumstances. 
The circuit court then granted Defendants leave to 

file an interlocutory appeal. 
B.  Appellate Proceedings 

Defendants timely filed their joint notice of inter-
locutory appeal from the circuit court’s Order Deny-
ing Defendants’ Joint Motion to Dismiss for Failure 
to State a Claim and its Order Denying Defendants’ 
Joint Motion to Dismiss for Lack of Personal Juris-
diction.  This court subsequently granted Plaintiffs’ 
application for transfer from the Intermediate Court 
of Appeals. 

On appeal, Defendants frame this case as one 
where Plaintiffs “seek[ ] to hold Defendants liable 
under Hawai‘i tort law for harms allegedly attributa-
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ble to global climate change.”  This case should be 
dismissed because “these emissions flow from billions 
of daily choices, over more than a century, by  
governments, companies, and individuals about what 
types of fuels to use, and how to use them.”  Plaintiffs 
“seek to recover from a handful of Defendants for  
the cumulative effect of worldwide emissions leading 
to global climate change and Plaintiffs’ alleged  
injuries.” 

Plaintiffs dispute Defendants’ characterization of 
the Complaint.  Plaintiffs argue that the Complaint 
does “not ask for damages for all effects of climate 
change; rather, [it] seek[s] damages only for the  
effects of climate change allegedly caused by Defen-
dants’ breach of Hawai‘i law regarding failure to  
disclose, failures to warn, and deceptive promotion.”  
Plaintiffs contend their Complaint is “straight-
forward”:  “Defendants knowingly concealed and mis-
represented the climate impacts of their fossil fuel 
products” and that “deception inflated global consump-
tion of fossil fuels, which increased greenhouse gas 
emissions, exacerbated climate change, and created 
hazardous conditions in Hawai‘i.”  Despite Defen-
dants’ contention that this suit seeks to regulate  
fossil fuel production, “so long as Defendants start 
warning of their products’ climate impacts and stop 
spreading climate disinformation, they can sell as 
much fossil fuel as they wish without fear of incur-
ring further liability.” 

Defendants raise three points of error:  (1) the  
circuit court lacked specific jurisdiction over the  
Defendants; (2) Plaintiffs’ claims are preempted by 
federal common law, which in turn, was displaced by 
the CAA; and (3) alternatively, Plaintiffs’ claims are 
preempted by the CAA. 
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First, Defendants argue that specific jurisdiction 
does not attach because:  (1) Plaintiffs cannot show 
that their claims “arise out of or relate to,” Ford  
Motor, 141 S. Ct. at 1025, Defendants’ contacts with 
Hawai‘i because Plaintiffs’ alleged injuries did not 
“occur in-state as a result of the use of the product  
in-state;” (2) Defendants’ in-state conduct “did not 
reasonably place them on clear notice” they would be 
subject to specific jurisdiction in Hawai‘i as required 
by the federal Due Process Clause; and (3) the exer-
cise of “personal jurisdiction here would conflict with 
federalism principles” limiting state jurisdiction in 
areas of national interest. 

Plaintiffs dispute Defendants’ arguments, contend-
ing:  (1) the U.S. Supreme Court explained in Ford 
Motor that it had “never framed the specific jurisdic-
tion inquiry as always requiring proof of causation — 
i.e., proof that the plaintiff ’s claim came about  
because of the defendant’s in-state conduct,” id. at 
1026; (2) Defendants had fair warning they could be 
haled into Hawai‘i courts, and Ford Motor did not 
create a “clear notice” requirement, id. at 1027; and 
(3) Plaintiffs’ suit does not interfere with national 
energy policy because Defendants can continue to 
produce as much oil as they want as long as they stop 
their tortious marketing conduct. 

Second, Defendants argue that Plaintiffs’ state law 
claims are governed by federal common law “because 
they seek redress for harms allegedly caused by  
interstate and international emissions.”  Relying  
on City of New York, Defendants say that federal 
common law preempts Plaintiffs’ state common law 
tort claims, and in turn, the CAA preempts the  
federal common law.  See City of New York, 993 F.3d 
at 93-96.  Defendants contend that “[o]nce this court 
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correctly concludes that Plaintiffs’ claims are neces-
sarily governed by federal law, it follows that Plain-
tiffs also have no remedy under federal law.” 

Plaintiffs counter that the CAA displaced federal 
common law governing interstate pollution, and that 
law “no longer exists.”  Boulder, 25 F.4th at 1260; see 
also AEP, 564 U.S. at 423, 131 S.Ct. 2527.  Plaintiffs 
claim that “once federal common law disappears, the 
question of state law preemption is answered solely 
by reference to federal statutes, not the ghost of some 
judge-made federal law.”  See AEP, 564 U.S. at 429, 
131 S.Ct. 2527 (“[T]he availability . . . of a state  
lawsuit depends . . . on the preemptive effect of the 
[CAA].”).  According to Plaintiffs, the proper preemp-
tion analysis requires examining only whether the 
CAA preempts their state law claims.  The court 
need not consider first whether displaced federal 
common law preempts Plaintiffs’ state claims, and 
second whether displaced federal common law is 
preempted by the CAA. 

Third and finally, Defendants alternatively argue 
that the CAA preempts Plaintiffs’ claims.  Defendants 
say Plaintiffs seek damages for injuries allegedly 
caused by out-of-state sources’ emissions.  Relying  
on N. Carolina ex rel. Cooper v. Tenn. Valley Auth., 
615 F.3d 291, 303, 306 (4th Cir. 2010), Defendants 
contend that the “CAA preempts state-law claims 
concerning out-of-state emissions.”  Plaintiffs counter 
that the “CAA does not concern itself in any way with 
the acts that trigger liability under [its] Complaint, 
namely:  the use of deception to promote the  
consumption of fossil fuel products.”  They say the 
CAA regulates “pollution-generating emissions from 
both stationary sources, such as factories and power-
plants, and moving sources, such as cars, trucks, and 
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aircraft,” Util. Air Regul. Grp. v. EPA, 573 U.S. 302, 
308, 134 S.Ct. 2427, 189 L.Ed.2d 372 (2014), not the 
traditional state tort claims for failure to warn and 
deceptive promotion. 

III.  STANDARD OF REVIEW 
A.  Motion to Dismiss 

A trial court’s ruling on a motion to dismiss is  
reviewed de novo.  The court must accept plaintiff ’s 
allegations as true and view them in the light most 
favorable to the plaintiff; dismissal is proper only if 
it appears beyond doubt that the plaintiff can prove 
no set of facts in support of his or her claim that 
would entitle him or her to relief. 

Delapinia v. Nationstar Mortg. LLC, 150 Hawai‘i 91, 
97-98, 497 P.3d 106, 112-13 (2021) (quoting Goran 
Pleho, LLC v. Lacy, 144 Hawai‘i 224, 236, 439 P.3d 
176, 188 (2019)). 
B.  Jurisdiction 

“A trial court’s determination to exercise personal 
jurisdiction is a question of law reviewable de novo 
when the underlying facts are undisputed.”  Shaw v. 
N. Am. Title Co., 76 Hawai‘i 323, 326, 876 P.2d 1291, 
1294 (1994) (citing Bourassa v. Desrochers, 938 F.2d 
1056, 1057 (9th Cir. 1991)).  Plaintiffs “need make 
only a prima facie showing that:  (1) [defendant’s]  
activities in Hawai‘i fall into a category specified by 
Hawai‘i’s long-arm statute, [Hawai‘i Revised Stat-
utes (HRS)] § 634-35; and (2) the application of HRS 
§ 634-35 comports with due process.”  Id. at 327, 876 
P.2d at 1295 (citing Cowan v. First Ins. Co. of  
Hawai‘i, 61 Haw. 644, 649, 608 P.2d 394, 399 (1980)).  
When the circuit court relies on pleadings and affi-
davits, without conducting an “ ‘full-blown evidentiary 
hearing,’ ” the plaintiff ’s “ ‘allegations are presumed 
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true and all factual disputes are decided in [plaintiff ’s] 
favor.’ ”  Id. (citations omitted). 
C.  Preemption 

Questions of federal preemption “are questions  
of law reviewable de novo under the right/wrong 
standard.”  Rodrigues v. United Pub. Workers, AFSCME 
Loc. 646, AFL-CIO, 135 Hawai‘i 316, 320, 349 P.3d 
1171, 1175 (2015). 

IV.  DISCUSSION 
We affirm the circuit court’s orders denying  

Defendant’s motions to dismiss.  Similar to Baltimore, 
Plaintiffs’ Complaint “clearly seeks to challenge the 
promotion and sale of fossil-fuel products without 
warning and abetted by a sophisticated disinfor-
mation campaign.”  31 F.4th at 233.  While Plaintiffs’ 
Complaint does reference global emissions repeated-
ly, “these references only serve to tell a broader story 
about how the unrestrained production and use of 
Defendants’ fossil-fuel products contribute to green-
house gas pollution.”  Id.  Plaintiffs do “not merely 
allege that Defendants contributed to climate change 
and its attendant harms by producing and selling 
fossil-fuel products; it is the concealment and mis-
representation of the products’ known dangers – and 
the simultaneous promotion of their unrestrained 
use – that allegedly drove consumption, and thus 
greenhouse gas pollution, and thus climate change.”  
Id. at 233-34. 

As the circuit court explained: 
The court recognizes that nuisance, trespass, and 

failure to warn vary somewhat in terms of their 
specific elements.  All of these claims, however, 
share the same basic structure of requiring that a 
defendant engage in tortious conduct that causes 
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injury to a plaintiff.  Moreover, as the court under-
stands it, Plaintiffs are relying on the same basic 
theory of liability to prove each of their claims, 
namely:  that Defendants’ failures to disclose and 
deceptive promotion increased fossil fuel consump-
tion, which – in turn – exacerbated the local  
impacts of climate change in Hawai‘i. 
Because this is a traditional tort case alleging  

Defendants misled consumers and should have warned 
them about the dangers of using their products,  
Defendants’ arguments fail.  Defendants’ contacts 
with Hawai‘i (selling oil and gas here) arise from and 
relate to Plaintiffs’ claims (deceptive promotion and 
failure to warn about the dangers of using the oil  
and gas sold here).  Defendants are alleged to have 
engaged in tortious acts in Hawai‘i and have exten-
sive contacts in Hawai‘i, and it is therefore reason-
able for Defendants to be haled into court here.  
Further, neither displaced federal common law nor 
the CAA preempts Plaintiffs’ state-law tort claims. 
A. Defendants Are Subject to Specific Jurisdic-

tion in Hawai‘i 
Specific jurisdiction attaches where (1) Defendants’ 

activity falls under the State’s long-arm statute, and 
(2) the exercise of jurisdiction comports with due pro-
cess.  See Shaw, 76 Hawai‘i at 327, 876 P.2d at 1295.  
As we recently explained, “the two-step inquiry may 
in fact be redundant” because Hawai‘i’s long-arm 
statute “was adopted to expand the jurisdiction of  
the State’s courts to the extent permitted by the  
due process clause of the Fourteenth Amendment.”  
Yamashita v. LG Chem, Ltd., 152 Hawai‘i 19, 21-22, 
518 P.3d 1169, 1171-72 (2022), opinion after certified 
question answered, 62 F.4th 496 (9th Cir. 2023) 
(quoting Cowan, 61 Haw. at 649, 608 P.2d at 399).  
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But while “this collapsed inquiry yields the same 
practical result as the two-step test” and is “not  
improper,” “there is value in remembering that  
personal jurisdiction rests on both negative federal 
limits and positive state assertions of jurisdiction.”  
Id. at 22, 518 P.3d at 1172.  Accordingly, we engage 
in the two-step test outlined in Yamashita. 

First, Defendants’ activity in Hawai‘i falls under 
the long-arm statute.  Plaintiffs’ Complaint alleges 
that Defendants conducted fossil fuel business in 
Hawai‘i, committed torts in Hawai‘i, and caused  
injury in Hawai‘i.  See HRS § 634-35(a) (1)-(2)(2016)4 
(persons subject to Hawai‘i’s personal jurisdiction 
when transact business or commit tort within state).  
Further, Defendants did not dispute below and do 
not dispute on appeal that their in-state activity falls 
under the long-arm statute. 

Second, exercising specific jurisdiction over Defen-
dants comports with due process.  Specific jurisdiction 
comports with due process where:  (1) defendants 
“purposefully avail[ed] [themselves] of the privilege 

                                                 
4 HRS § 634-35, Hawai‘i’s long-arm statute, provides: 

Acts submitting to jurisdiction.  (a) Any person, whether 
or not a citizen or resident of this State, who in person or 
through an agent does any of the acts hereinafter enumerat-
ed, thereby submits such person, and, if an individual, the 
person’s personal representative, to the jurisdiction of the 
courts of this State as to any cause of action arising from the 
doing of any of the acts: 

(1) The transaction of any business within this State; 
(2) The commission of a tortious act within this State; 

(3) The ownership, use, or possession of any real estate  
situated in this State; 

(4) Contracting to insure any person, property, or risk  
located within this State at the time of contracting. 
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of conducting activities in the forum, thereby invok-
ing the benefits and protections of its laws”; (2) plain-
tiffs’ claim “arises out of or relates to the defen-
dant[s’] forum-related activities”; and (3) exercising 
specific jurisdiction “comport[s] with fair play and 
substantial justice, i.e. it must be reasonable.”  Int. of 
Doe, 83 Hawai‘i 367, 374, 926 P.2d 1290, 1297 (1996).  
This three-part test is “commonly referred to as the 
minimum contacts test.”  Greys Ave. Partners, LLC v. 
Theyers, 431 F. Supp. 3d 1121, 1128 (D. Haw. 2020).  
“The minimum contacts test ‘ensures that a defen-
dant will not be haled into a jurisdiction solely as a 
result of random, fortuitous, or attenuated contacts[.]’ ”  
Freestream Aircraft (Bermuda) Ltd. v. Aero L. Grp., 
905 F.3d 597, 603 (9th Cir. 2018) (quoting Burger 
King, 471 U.S. at 475, 105 S.Ct. 2174). 

Defendants do not contest the first prong of the 
minimum contacts test – that they “purposefully 
avail[ed]” themselves of the forum.  See id.  Therefore, 
at issue is whether Plaintiffs’ claims “arise out of or 
relate to” Defendants’ Hawai‘i contacts and whether 
the exercise of specific jurisdiction is reasonable.  
Ford Motor, 141 S. Ct. at 1025.  Defendants further 
argue that, under Ford Motor, they did not have 
“clear notice” they could be subject to specific juris-
diction in Hawai‘i.  Id. at 1030 (quoting World-Wide 
Volkswagen Corp. v. Woodson, 444 U.S. 286, 297, 100 
S.Ct. 559, 62 L.Ed.2d 490 (1980)). 

As set forth below, Defendants are subject to  
specific jurisdiction in Hawai‘i because:  (1) Plaintiffs’ 
allegations that Defendants misled consumers about 
the dangers of using their products “arise out of” and 
“relate to” Defendants’ contacts with Hawai‘i, here 
Defendants’ sale and promotion of oil and gas in  
Hawai‘i, id. at 1025 (quoting Bristol-Myers Squibb Co. 
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v. Superior Ct. of Cal., 582 U.S. 255, 137 S. Ct. 1773, 
1786, 198 L.Ed.2d 395 (2017)); (2) it is reasonable for 
Hawai‘i courts to exercise specific jurisdiction over 
Defendants and doing so does not conflict with inter-
state federalism principles because Hawai‘i has a 
“significant interest[ ] [in] ‘providing [its] residents 
with a convenient forum for redressing injuries in-
flicted by out-of-state actors,’ ” see id. at 1030 (quot-
ing Burger King, 471 U.S. at 473, 105 S.Ct. 2174); 
and (3) the U.S. Supreme Court has never imposed a 
“clear notice” requirement, despite having the oppor-
tunity to do so, see id. at 1025. 

Courts typically analyze jurisdictional contacts on 
a claim-by-claim basis.  See, e.g., Seiferth v. Helicop-
teros Atuneros, Inc., 472 F.3d 266, 274-75 (5th Cir. 
2006).  But courts “need not assess contacts on a 
claim-by-claim basis if all claims arise from the same 
forum contacts.”  See, e.g., Moncrief Oil Int’l Inc. v. 
OAO Gazprom, 414 S.W.3d 142, 150-51 (Tex. 2013).  
Plaintiffs bring five claims:  public nuisance, private 
nuisance, strict liability failure to warn, negligent 
failure to warn, and trespass. Plaintiffs’ claims all 
arise from the same alleged forum contacts for all 
Defendants – here, Defendants’ products were trans-
ported, traded, distributed, promoted, marketed,  
refined, manufactured, sold, and/or consumed in 
Hawai‘i.  Plaintiffs’ claims also all arise from the 
same alleged acts – here, Defendants’ deceptive  
promotion of and failure to warn about the dangers of 
using oil and gas.  Accordingly, we examine all 
claims against all Defendants together.  See id. 

1.  Plaintiffs’ claims “arise out of or relate to” 
Defendants’ in-state conduct 

Quoting Ford Motor, Defendants argue that when 
personal jurisdiction is based on “ ‘advertising, sell-
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ing, and servicing,’ ” the alleged injuries must be 
“caused by the use and malfunction of the defendant’s 
products within the forum State” for specific jurisdic-
tion to attach.  141 S. Ct. at 1022.  In short, Defen-
dants say “the injury must occur in-state as a result 
of the use of the product in-state” for specific jurisdic-
tion to attach.  In this case, Defendants contend that 
Hawai‘i is a small state, with only 0.02% of the 
world’s population, that accounts for only 0.06%  
of the world’s carbon dioxide emissions per year.  
Quoting Native Vill. of Kivalina v. ExxonMobil Corp., 
Defendants argue that “ ‘the undifferentiated nature 
of greenhouse gas emissions from all global sources 
and their world-wide accumulation over long periods 
of time’ mean that ‘there is no realistic possibility  
of tracing any particular alleged effect of global 
warming to any particular emissions by any specific 
person, entity, [or] group at any particular point in 
time.’ ”5  663 F. Supp. 2d 863, 876 (N.D. Cal. 2009) 
                                                 

5 In Kivalina I, the Village of Kivalina brought a federal 
common law nuisance claim for damages against 24 oil, energy, 
and utility companies.  663 F. Supp. 2d at 868.  Defendants’  
Kivalina I quotations are taken from the court’s Article III 
standing analysis, not from an analysis of whether the court 
had specific jurisdiction under the minimum contacts test.  See 
id. at 881.  The court concluded that because Kivalina sought 
damages for greenhouse gas emissions, which come from “global 
sources and their worldwide accumulation”, the “multitude of 
alternative culprits” meant Kivalina could not establish its  
injury was fairly traceable to Defendants.  Id. at 880-81 (quota-
tion marks omitted).  Accordingly, the court dismissed the case 
for lack of standing.  Id. at 882.  Kivalina I involved different 
claims than those before us in this case, and was disposed of on 
standing, not minimum contacts grounds – it is inapposite with 
respect to Defendants’ jurisdictional arguments.  See id. at 868, 
882. 

But Native Vill. of Kivalina v. ExxonMobil Corp., 696 F.3d 
849 (9th Cir. 2012) (“Kivalina II ”) is relevant to Defendants’ 
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(“Kivalina I ”), aff ’d, 696 F.3d 849 (9th Cir. 2012).  
Given the “undifferentiated nature of greenhouse gas 
emissions,” Defendants argue the circuit court erred 
in asserting specific jurisdiction. 

We agree with Plaintiffs that “Defendants’ argu-
ments for reversal flow[ ] from a single, fatally flawed 
premise:  they say, in various formulations, that they 
can only be subject to personal jurisdiction if the  
climate change injuries Plaintiffs allege were caused 
by Defendants’ fossil fuels being burned in Hawai‘i.”6  
Indeed, the U.S. Supreme Court rejected an argument 
similar to Defendants’ causation argument in Ford 
Motor, holding that the “causation-only approach 
finds no support in this Court’s requirement of a 
‘connection’ between a plaintiff ’s suit and a defen-
dant’s activities.”  141 S. Ct. at 1026. 

In Ford Motor, the U.S. Supreme Court consolidated 
two cases with the same underlying facts:  in both, 
there was a car accident in the forum state involving 
an allegedly malfunctioning Ford vehicle designed, 
manufactured, and sold outside of the forum state.  
Id. at 1023.  Ford moved to dismiss both cases, argu-
ing that “the state court . . . had jurisdiction only if 

                                                                                                   
federal common law arguments.  There, the Ninth Circuit  
affirmed the trial court’s dismissal for lack of jurisdiction in  
Kivalina I, but not because Kivalina lacked standing.  Id. at 
856-58.  Instead, the Ninth Circuit determined that “AEP  
extinguished Kivalina’s federal common law public nuisance 
damage action, along with the federal common law public nuisance 
abatement actions.”  696 F.3d at 858.  Accordingly, Kivalina 
could not bring its federal common law nuisance claim, and 
dismissal was proper.  Id. 

6 Defendants’ causation arguments are better saved for the 
merits stage of this litigation where Plaintiffs must prove cau-
sation with respect to all of its tort claims. Of course, we ex-
press no opinion as to the validity of those arguments. 
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the company’s conduct in the State had given rise to 
the plaintiff ’s claims.”  Id.  Ford argued that a “causal 
link” was required:  it was only subject to specific  
jurisdiction in the forum state “if the company had 
designed, manufactured, or – most likely – sold in 
the State the particular vehicle involved in the acci-
dent.”  Id. 

The Supreme Court held that for specific jurisdic-
tion to attach, a defendant “must take ‘some act by 
which [it] purposefully avails itself of the privilege of 
conducting activities within the forum State.’ ”  Id. at 
1024 (quoting Hanson v. Denckla, 357 U.S. 235, 253, 
78 S.Ct. 1228, 2 L.Ed.2d 1283 (1958)).  “The contacts 
must be the defendant’s own choice and not ‘random, 
isolated, or fortuitous.’ ”  Id. at 1025 (quoting Keeton 
v. Hustler Mag., Inc., 465 U.S. 770, 774, 104 S.Ct. 
1473, 79 L.Ed.2d 790 (1984)).  The contacts “must 
show that the defendant deliberately ‘reached out 
beyond’ its home — by, for example, ‘exploi[ting] a 
market’ in the forum State or entering a contractual 
relationship centered there.”  Id. (quoting Walden v. 
Fiore, 571 U.S. 277, 285, 134 S.Ct. 1115, 188 L.Ed.2d 
12 (2014)). 

Accordingly, for specific jurisdiction to attach, a 
plaintiff ’s claims “ ‘must arise out of or relate to  
defendant’s contacts’ with the forum.”  Id. (quoting 
Bristol-Myers, 137 S. Ct. at 1786).  “The first half of 
that standard asks about causation; but the back 
half, after the ‘or,’ contemplates that some relation-
ships will support jurisdiction without a causal show-
ing.”  Id. at 1026.  Ford Motor thus requires only “a 
‘connection’ between a plaintiff ’s suit and a defen-
dant’s activities” for specific jurisdiction to attach.  
Id. at 1026 (quoting Bristol-Myers, 137 S. Ct. at 
1776).  “Or put just a bit differently, there must be 
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an affiliation between the forum and the underlying 
controversy, principally, [an] activity or an occur-
rence that takes place in the forum State and is 
therefore subject to the State’s regulation.”  Id. at 
1025 (quoting Bristol-Myers, 137 S. Ct. at 1779) (quo-
tation marks omitted). 

Similar to Defendants’ arguments here, the Ford 
Motor defendants contended that the link between 
their forum contacts and plaintiffs’ claims “must be 
causal in nature:  Jurisdiction attaches ‘only if the 
defendant’s forum conduct gave rise to the plaintiff ’s 
claims.’ ”  Id. at 1026.  But the Supreme Court made 
clear that it has “never framed the specific jurisdic-
tion inquiry as always requiring proof of causation — 
i.e., proof that the plaintiff ’s claim came about  
because of the defendant’s in-state conduct.”  Id. 

The Court relied on World-Wide Volkswagen, 444 
U.S. at 295, 100 S.Ct. 580, which “held that an Okla-
homa court could not assert jurisdiction over a New 
York car dealer just because a car it sold later caught 
fire in Oklahoma.”  Ford Motor, 141 S. Ct. at 1027.  
The World-Wide Volkswagen court “contrasted the 
dealer’s position to that of two other defendants — 
Audi, the car’s manufacturer, and Volkswagen, the 
car’s nationwide importer (neither of which contested 
jurisdiction).”  Id.  “[I]f Audi and Volkswagen’s busi-
ness deliberately extended into Oklahoma (among 
other States), then Oklahoma’s courts could hold the 
companies accountable for a car’s catching fire there 
— even though the vehicle had been designed and 
made overseas and sold in New York.”  Id.  And while 
“technically ‘dicta,’ ” the Audi/Volkswagen scenario 
from World-Wide Volkswagen has become the  
“paradigm case of specific jurisdiction” and has been 
“reaffirmed” in other cases.  Id. at 1027-28.  This 



 

 
 

28a

paradigm case appeared again in Daimler, where the 
court again “did not limit jurisdiction to where the 
car was designed, manufactured, or first sold.”  Id. at 
1028. 

Turning back to the facts in Ford Motor, the Court 
explained that “[b]y every means imaginable – 
among them, billboards, TV and radio spots, print 
ads, and direct mail – Ford urges [people in the  
forum states] to buy its vehicles.”  Id.  Ford dealers 
regularly maintained and repaired Ford cars, and 
Ford distributed replacement parts throughout both 
states.  Id.  Ford “systematically served a market in 
[the forum states] for the very vehicles that the 
plaintiffs allege malfunctioned and injured them in 
those States.”  Id.  Accordingly, “there is a strong  
‘relationship among the defendant, the forum, and 
the litigation’ – the ‘essential foundation’ of specific 
jurisdiction.”  Id. (quoting Helicopteros Nacionales de 
Colombia, S.A. v. Hall, 466 U.S. 408, 414, 104 S.Ct. 
1868, 80 L.Ed.2d 404 (1984)). 

The same is true here.  Defendants do not contest 
that they purposefully availed themselves of the rights 
and privileges of conducting extensive business in 
Hawai‘i.  Indeed, the Complaint alleges that each  
Defendant conducted substantial business in Hawai‘i.  
Each defendant is alleged to have transported, traded, 
distributed, promoted, marketed, refined, manufac-
tured, sold, and/or consumed oil and gas in Hawai‘i.  
Plaintiffs also allege that Defendants failed to warn 
consumers in Hawai‘i about the dangers of using  
the oil and gas Defendants sold in the state and that 
Defendants engaged in a deceptive marketing cam-
paign to conceal, deny, and discredit efforts to make 
those dangers known to the public.  Plaintiffs further 
allege that Defendants’ tortious failure to warn and 
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deceptive promotion caused extensive injuries in 
Hawai‘i, including: 

injury or destruction of City – or [Honolulu Board 
of Water Supply] – owned or operated facilities  
and property deemed critical for operations, utility 
services, and risk management, as well as other 
assets that are essential to community health, 
safety, and well-being; increased planning and 
preparation costs for community adaptation and 
resiliency to global warming’s effects; decreased tax 
revenue due to impacts on the local tourism – and 
ocean-based economy; increased costs associated 
with public health impacts; and others. 
Just as in Ford Motor, “there is a strong ‘relation-

ship among the defendant, the forum, and the litiga-
tion’ – the ‘essential foundation’ of specific jurisdic-
tion.”  See id. (quoting Helicopteros, 466 U.S. at 414, 
104 S.Ct. 1868).  Defendants sold and marketed oil 
and gas in Hawai‘i, availed themselves of Hawai‘i 
markets and laws, and the at-issue litigation alleges 
tortious acts and damages in Hawai‘i that “arise out 
of” or “relate to” Defendants Hawai‘i contacts, i.e., oil 
and gas business conducted in the state.  See id. at 
1026.  Indeed, the connection between Defendants, 
Hawai‘i, and this litigation is more closely inter-
twined than that of Ford Motor.  See id. at 1028.   
Unlike in Ford Motor, here, the alleged injury-causing 
products (oil and gas) were marketed and sold in the 
forum state.  See id.  Therefore, Defendants are  
subject to specific jurisdiction because there is a clear 
and unambiguous “affiliation between the forum and 
the underlying controversy.”  See id. (quoting Bristol-
Myers, 137 S. Ct. at 1779) (quotation marks omitted). 

Defendants rely on Martins v. Bridgestone Am. 
Tire Ops., LLC, 266 A.3d 753, 759, 761 (R.I. 2022).  
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Martins is inapposite.  In Martins, a Rhode Island 
resident drove a truck from Massachusetts to  
Connecticut, and struck a tree in Connecticut when 
an allegedly defective tire made in and installed  
in Tennessee failed.  Id. at 756.  The Rhode Island 
resident was severely injured and was taken to and 
later died in Rhode Island.  Id.  The only connection 
between Rhode Island (the forum state) and the  
litigation was that the decedent was a Rhode Island 
resident who passed away in Rhode Island.  Id. at 
761.  The Rhode Island Supreme Court did not  
endorse the causation test put forth by Defendants 
here – the court instead determined that the plain-
tiffs’ claims did not arise out of or relate to the tire 
companies’ Rhode Island contacts.  Id. 

The Supreme Court has “endorse[d] an ‘effects’ test 
of jurisdiction in situations involving tortious acts.”  
Shaw, 76 Hawai‘i at 330, 876 P.2d at 1298 (quoting 
Calder v. Jones, 465 U.S. 783, 789, 104 S.Ct. 1482, 79 
L.Ed.2d 804 (1984)).  “Under this theory, asserting 
jurisdiction against nonresident defendants who 
commit torts directed at a forum state with the  
intention of causing in-state ‘effects’ satisfies due 
process.”  Id.  The effects test inquiry “focuses on 
conduct that takes place outside the forum state and 
that has effects inside the forum state.”  Freestream 
Aircraft, 905 F.3d at 604.  Generally, “[t]he commis-
sion of an intentional tort in a state is a purposeful 
act that will satisfy the first two requirements [of the 
minimum contacts test].”  Id. at 603 (quoting Paccar 
Int’l, Inc. v. Com. Bank of Kuwait, S.A.K., 757 F.2d 
1058, 1064 (9th Cir. 1985)).  Therefore, where a non-
resident defendant is alleged to have committed a 
tort directed at the forum state, the effects test is an 
alternate due process theory capable of establishing 
that:  (1) the defendant purposefully availed them-



 

 
 

31a

selves of the forum; and (2) the plaintiff ’s claim aris-
es out of or relates to the defendant’s forum contacts.  
Id. at 1062. 

Plaintiffs argues that “the effects test . . . is satis-
fied here” because “the Complaint alleges that the 
targets of Defendants’ deceptive marketing and  
failure to warn included audiences and consumers in 
Hawai‘i, and those misrepresentations and omis-
sions, directed at least in part to Hawai‘i, contributed 
to Plaintiff ’s injuries.”  Defendants counter that 
Plaintiffs failed to identify in their Complaint “a  
single deceptive message that Defendants allegedly 
made in or directed at Hawai‘i,” which “defeats per-
sonal jurisdiction under the effects test.” 

The circuit court did not engage in an “effects” test 
analysis, and the parties’ briefs almost exclusively 
address the traditional “minimum contacts” test.  
Because Defendants are subject to specific jurisdic-
tion under the minimum contacts test, see infra  
Section IV(A)(1), it is not necessary to engage in an 
effects test analysis as to the first two prongs of the 
due process inquiry.  See Louis Vuitton Malletier, 
S.A. v. Mosseri, 736 F.3d 1339, 1357 (11th Cir. 2013) 
(determining that because the plaintiff had met the 
“purposeful availment” prong of the “minimum con-
tacts” test, the court “need not analyze the ‘effects 
test’ here”). 

Relatedly, Defendants argue that, under Shaw, 
Plaintiffs’ claims “bear at most an ‘incidental’ . . .  
relationship to Defendants’ in-state activities and 
thus lack the requisite close connection found in Ford 
Motor that permitted exercise of specific jurisdic-
tion.”  In Shaw, the court held that for the purposes 
of the long-arm statute’s “transacting business” sub-
section, see HRS § 634-35(a)(1), the alleged Hawai‘i 
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business conduct (the signing of escrow documents) 
was “merely incidental” to business at the crux of  
the case (the escrow transaction, which happened in 
California).  Shaw, 76 Hawai‘i at 328, 876 P.2d at 
1296.  Thus, the plaintiff failed to sufficiently allege, 
for the purposes of the long-arm statute, that the  
defendant “transact[ed] business” in Hawai‘i.  Id. 

The Court in Shaw held that the plaintiff suffi-
ciently alleged under another subsection of the long-
arm statute that the defendant committed a “tortious 
act” in Hawai‘i, see HRS § 634-35(a)(2), and that due 
process was satisfied under the “effects” test.  Shaw, 
76 Hawai‘i at 329-330, 332, 876 P.2d at 1297-98, 
1300.  Notably, Shaw’s “merely incidental” holding 
did not affect the court’s due process analysis – the 
defendant was still subject to specific jurisdiction.  
See Shaw, 76 Hawai‘i at 328, 876 P.2d at 1296.  
Here, Defendants’ in-state conduct is anything but 
“merely incidental” to Plaintiffs’ claims.  See id. 

2.  Exercising specific jurisdiction is reason-
able and does not “conflict with federalism 
principles” 

The exercise of specific jurisdiction must “comport 
with fair play and substantial justice, i.e. it must be 
reasonable.”  Doe, 83 Hawai‘i at 374, 926 P.2d at 
1297.  In Doe, this court adopted the Ninth Circuit’s 
seven-factor test for determining whether the exer-
cise of jurisdiction is reasonable, which is as follows: 

(1) the extent of the defendants’ purposeful inter-
jection into the forum state’s affairs; (2) the burden 
on the defendant of defending in the forum; (3) the 
extent of any conflict with the sovereignty of the 
defendants’ state; (4) the forum state’s interest in 
adjudicating the dispute; (5) concerns of judicial  
efficiency; (6) the significance of the forum to the 
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plaintiff’s interest in relief; and (7) the existence of 
alternative fora. 

Id. (citing Caruth v. Int’l Psychoanalytical Ass’n, 59 
F.3d 126, 127 (9th Cir. 1995)). 

“None of the factors is solely dispositive; all seven 
are weighed in the factual circumstances in which 
they arise.”  Id. (citation omitted).  And, as here, 
“where a defendant who purposefully has directed 
[their] activities at forum residents seeks to defeat 
jurisdiction, [they] must present a compelling case 
that the presence of some other considerations would 
render jurisdiction unreasonable.”  Burger King, 471 
U.S. at 477, 105 S.Ct. 2174 (emphasis added).  There-
fore, “we begin with a presumption of reasonable-
ness.”  Caruth, 59 F.3d at 128. 

Defendants do not engage with the Doe factors, but 
appear to argue that factors three and four weigh 
against determining that the exercise of jurisdiction 
over Defendants is “reasonable.”  Doe, 83 Hawai‘i  
at 374, 926 P.2d at 1297.  Defendants say that  
“exercising personal jurisdiction here would be 
‘[un]reasonable, in the context of our federal system 
of government.’ ”  Quoting Ford Motor, 141 S. Ct. at 
1024) (brackets in original).  According to Defendants, 
permitting specific jurisdiction in this context would 
subject companies to climate change suits in every 
court in the country.  And if Plaintiffs’ theory were 
adopted abroad, “American companies could be sued 
on climate change-related claims in courts around 
the world.”  According to Defendants, “[d]ue process 
does not countenance that result.”  We review each of 
the Doe factors in turn, and conclude that they weigh 
in favor of exercising specific jurisdiction over  
Defendants because doing so is “reasonable.”  Id.   
Defendants have not “present[ed] a compelling case” 
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that the exercise of specific jurisdiction here would be 
unreasonable.  See Burger King, 471 U.S. at 477, 105 
S.Ct. 2174. 

The first factor examines “the extent of the defen-
dants’ purposeful interjection into the forum state’s 
affairs.”  Doe, 83 Hawai‘i at 374, 926 P.2d at 1297.  
Defendants are alleged to have engaged in repeated, 
purposeful business in Hawai‘i.  Their products were 
transported, traded, distributed, promoted, marketed, 
refined, manufactured, sold, and/or consumed in 
Hawai‘i. 

The second factor examines “the burden on the  
defendant of defending in the forum.”  Doe, 83  
Hawai‘i at 374, 926 P.2d at 1297.  Defendants are 
multi-national oil and gas corporations with billions 
in annual revenues.  The burden on Defendants in 
defending a suit in a state where Defendants conduct 
extensive oil and gas business is slight. 

The third factor examines “the extent of any  
conflict with the sovereignty of the defendants’ 
[home] state.”  Id.  Defendants’ primary argument is 
that Plaintiffs’ “claims [ ] implicate the interests of 
numerous other States and nations, many of which 
do not share the ‘substantive social policies’ Plaintiffs 
seek to advance – such as curbing energy production 
and the use of fossil fuels or allocating the down-
stream costs of consumer use to the energy compa-
nies to bear directly.”  But this lawsuit does not seek 
to regulate emissions or curb energy production – it 
seeks to hold Defendants accountable for allegedly 
(1) failing to warn about the dangers of their fossil 
fuel products and (2) deceptively promoting those 
products.  Holding Defendants accountable for their 
Hawai‘i torts implicates the sovereignty of no state 
other than Hawai‘i.  And, even if this case did involve 
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“substantive social policies” not advanced by other 
states, “the ‘fundamental substantive social policies’ 
of another State may be accommodated through  
application of the forum’s choice-of-law rules.”  Burger 
King, 471 U.S. at 477, 105 S.Ct. 2174. 

Relying on Bristol-Myers Squibb Co. v. Superior Ct. 
of Cal., 137 S. Ct. at 1780, Defendants further  
contend that “asserting personal jurisdiction over 
these out-of-state Defendants for global climate 
change would impermissibly interfere with the power 
of Defendants’ home States (or nations) over their 
own corporate citizens and could punish commercial 
conduct that occurred beyond the forum State’s  
borders.”  However, Defendants’ reliance on Bristol-
Myers is misplaced. 

The U.S. Supreme Court in Bristol-Myers addressed 
whether a claim arises out of or relates to a defen-
dant’s contacts – the second prong of the minimum 
contacts test.  Id. at 1781.  The Court did not hold 
that specific jurisdiction was lacking because doing 
so would be unreasonable.  See id.  Instead, the Court 
determined that specific jurisdiction was improper 
because there was no “connection between the forum 
and the specific claims at issue.”  See id. 

The fourth factor examines “the forum state’s  
interest in adjudicating the dispute.”  Doe, 83  
Hawai‘i at 374, 926 P.2d at 1297.  Defendants argue 
that “Hawai‘i’s interests in this suit . . . are no greater 
than other States,’ ” and later state that Hawai‘i’s  
interest is “slight.”  However, we agree with Plain-
tiffs that Hawai‘i “has a strong interest in remedying 
local harms related to corporate misconduct.” 

The fifth factor examines the “concerns of judicial 
efficiency.”  Id.  Because this factor is not relevant 
here, and Defendants make no arguments to the con-
trary, we do not address it. 
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The sixth factor examines “the significance of the 
forum to the plaintiff’s interest in relief.”  Id.  Again, 
Plaintiffs seeks monetary damages for injuries alleg-
edly suffered in Hawai‘i as a result of Defendants’ 
alleged tortious conduct in Hawai‘i. 

The seventh factor examines the “existence of  
alternate fora.”  Id.  Defendants have not shown that 
there is an alternate forum that is better situated 
than Hawai‘i to decide this dispute. 

In sum, the Doe factors weigh heavily in favor  
of determining it is reasonable to exercise specific  
jurisdiction over Defendants.  See id.  Further, given 
that Defendants purposefully availed themselves of 
Hawai‘i markets, Defendants have failed to overcome 
the presumption that the exercise of specific jurisdic-
tion is reasonable.  See Burger King, 471 U.S. at 477, 
105 S.Ct. 2174, Caruth, 59 F.3d at 128. 

3.  The Due Process Clause does not require 
that Defendants have “clear notice” they 
could be subject to specific jurisdiction in 
Hawai‘i 

The exercise of specific jurisdiction is governed by 
the three-part minimum contacts test:  jurisdiction is 
proper where:  (1) the defendant purposefully avails 
itself of the forum; (2) the defendant’s contacts “arise 
out of or relate to” the plaintiff ’s claim; and (3) the 
exercise of specific jurisdiction is reasonable.  Doe,  
83 Hawai‘i at 374, 926 P.2d at 1297.  Where the  
minimum contacts test is met, the exercise of specific 
jurisdiction comports with due process.  Id. 

Defendants argue that in addition to the minimum 
contacts test, the Fourteenth Amendment’s “Due 
Process Clause requires a defendant’s activities in 
the forum to place it on ‘clear notice’ that it is suscep-
tible to a lawsuit in that State for the claims asserted 
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by a plaintiff,” Ford Motor, 141 S. Ct. at 1025, 1030.  
(Emphasis added.)  This is wrong. The minimum con-
tacts test “provides defendants with ‘fair warning’ ” 
or, as the Supreme Court explained, “knowledge that 
‘a particular activity may subject [it] to the jurisdic-
tion of a foreign sovereign.”  Id. at 1025 (emphasis 
added) (quoting Burger King, 471 U.S. at 472, 105 
S.Ct. 2174) (brackets in original).  “[F]air warning”  
is not an additional requirement for the exercise of 
specific jurisdiction.  Rather, “fair warning” is what 
due process “provides.”  If the minimum contacts test 
is met, a defendant has fair warning; and if it has 
fair warning, then due process is satisfied. 

The U.S. Supreme Court has not held that “clear 
notice” is a separate requirement (on top of the  
minimum contacts test) necessary for the exercise of 
specific jurisdiction.  In Ford Motor, the Court used 
the phrase “clear notice” three times, once in a par-
enthetical and twice when summarizing the holdings 
in World-Wide Volkswagen.  Id. at 1025, 1027, 1030.  
At no point did the Court in Ford Motor hold that 
“clear notice” was required for the exercise of specific 
jurisdiction.  Id.  Rather, the Supreme Court used the 
phrase “clear notice” in Ford Motor and other cases 
like World-Wide Volkswagen to describe situations 
where a defendant’s contacts were so pervasive that 
the defendant had more than “fair warning” they 
could be subject to specific jurisdiction in a forum.  
Id. at 1025, 1030; see also World-Wide Volkswagen, 
444 U.S. at 297, 100 S.Ct. 580. 

In sum, if a defendant has purposefully availed 
themselves of a forum, the claim arises from or  
relates to those contacts with the forum, and the  
exercise of jurisdiction is reasonable, the defendant 
has “fair warning” they could be subject to specific 
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jurisdiction in that forum.  See id. at 1025.  The  
minimum contacts test (and the “fair warning” it 
provides) allows a defendant to “ ‘structure [its]  
primary conduct’ to lessen or avoid exposure to a  
given State’s courts.”  Id. (quoting World-Wide 
Volkswagen, 444 U.S. at 297, 100 S.Ct. 580 (brackets 
in original)).  Here, the exercise of specific jurisdiction 
comports with due process because:  (1) Defendants 
purposefully availed themselves of the benefits and 
protections of Hawai‘i laws; (2) Plaintiffs’ claims 
“arise out of or relate to” Defendants’ Hawai‘i  
contacts; and (3) the exercise of specific jurisdiction is 
reasonable.  Defendants had – at a minimum – “fair 
warning” they could be subject to suit in Hawai‘i.  
See id. 
B.  Federal Common Law Does Not Preempt 

Plaintiffs’ Claims 
Defendants next argue that “[f ]ederal law exclu-

sively governs claims seeking relief for injuries alleg-
edly caused by interstate and international emis-
sions.”  They say that the “basic scheme of the [fed-
eral] Constitution . . . demands that federal common 
law,” AEP, 564 U.S. at 421, 131 S.Ct. 2527 (quotation 
marks omitted), govern any dispute involving “air 
and water in their ambient or interstate aspects,”  
Illinois v. City of Milwaukee, 406 U.S. 91, 103, 92 
S.Ct. 1385, 31 L.Ed.2d 712 (1972) (“Milwaukee I ”).  
Defendants’ argument ignores well-settled law that 
“the federal common law of nuisance that formerly 
governed transboundary pollution suits no longer  
exists due to Congress’s displacement of that law 
through the CAA.”  Boulder, 25 F.4th at 1260; see  
also AEP, 564 U.S. at 421, 131 S.Ct. 2527. 

And despite its displacement, Defendants also  
argue that federal common law plays a role in our 
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preemption analysis.  They say that we should first 
look to whether displaced federal common law 
preempts Plaintiffs’ claims, and then to whether the 
CAA displaced federal common law.  We disagree.  
“When a federal statute displaces federal common 
law, the federal common law ceases to exist.”  Balti-
more, 31 F.4th at 205.  And as the Supreme Court 
explained in AEP, once federal common law is  
displaced, “the availability vel non of a state lawsuit 
depends inter alia on the preemptive effect of the 
federal Act,” not displaced federal common law.   
564 U.S. at 429, 131 S.Ct. 2527.  Accordingly, our 
preemption analysis requires analyzing the preemp-
tive effect of only the CAA – and, it has none in this 
context.  See supra Section IV(C). 

Defendants’ federal common law preemption argu-
ments also fail because Plaintiffs’ claims do not seek 
to regulate emissions.  The federal common law cited 
by Defendants formerly governed transboundary pol-
lution abatement and damages suits, not the tortious 
marketing and failure to warn claims brought by 
Plaintiffs. We agree with the circuit court: 

Plaintiffs’ framing of their claims in this case is 
more accurate.  The tort causes of action are well 
recognized.  They are tethered to existing well-
known elements including duty, breach of duty, 
causation, and limits on actual damages caused by 
the alleged wrongs.  As this court understands it, 
Plaintiffs do not ask for damages for all effects  
of climate change; rather, they seek damages only 
for the effects of climate change allegedly caused  
by Defendants’ breach of Hawai‘i law regarding 
failures to disclose, failures to warn, and deceptive 
promotion (without deciding the issue, presumably 
by applying Hawai‘i’s substantial factor test, see, 



 

 
 

40a

e.g., Estate of Frey v. Mastroianni, 146 Hawai‘i 540, 
550, 463 P.3d 1197 (2020)).  Plaintiffs do not ask 
this court to limit, cap, or enjoin the production 
and sale of fossil fuels.  Defendants’ liability in this 
case, if any, results from alleged tortious conduct, 
and not from lawful conduct in producing and sell-
ing fossil fuels. 
Simply put, Plaintiffs’ claims do not seek to  

regulate emissions.  Instead, Plaintiffs’ Complaint 
“clearly seeks to challenge the promotion and sale of 
fossil-fuel products without warning and abetted by a 
sophisticated disinformation campaign.”  Baltimore, 
31 F.4th at 233.  Plaintiffs’ references to emissions in 
its Complaint “only serve to tell a broader story 
about how the unrestrained production and use of 
Defendants’ fossil-fuel products contribute to green-
house gas pollution.”  Id. 

1.  The federal common law governing inter-
state pollution abatement and damages 
suits was displaced by the CAA 

Because the CAA displaced federal common law, 
we cannot accept Defendants’ argument that the  
federal common law governs here.  First, “AEP  
extinguished [ ] federal common law public nuisance 
damage action[s], along with the federal common law 
public nuisance abatement actions.”  Native Vill. of 
Kivalina v. ExxonMobil Corp., 696 F.3d 849, 857 (9th 
Cir. 2012) (“Kivalina II ”).  Federal appellate courts 
have recently reaffirmed that the federal common 
law once governing interstate pollution damages and 
abatement suits was displaced.7  In Rhode Island v. 
                                                 

7 These courts did so in the context of removal jurisdiction.  
All held that federal common law did not govern the plaintiffs’ 
claims, and as such, federal courts did not have jurisdiction over 
the at-issue state law claims.  But, regardless of context, all 
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Shell Oil Prod. Co., 35 F.4th 44 (1st Cir. 2022), cert. 
denied sub nom. Shell Oil Prod. Co. v. Rhode Island, 
––– U.S. –––, 143 S. Ct. 1796, 215 L.Ed.2d 679 
(2023), the First Circuit held that “[t]he Clean Water 
Act and the [CAA] . . . have statutorily displaced any 
federal common law that previously existed,” and  
as such, the court could not “rule that any federal 
common law controls Rhode Island’s claims.”  Id. at 
55 (quotation marks omitted). 

In Baltimore, the Fourth Circuit held that federal 
common law did not control the city of “Baltimore’s 
state-law claims because federal common law in this 
area cease[d] to exist due to statutory displacement, 
Baltimore [did] not invoke[ ] the federal statute dis-
placing federal common law, and . . . the CAA does 
not completely preempt Baltimore’s claims.”  31 F.4th 
at 204.  And in Boulder, the Tenth Circuit held that 
“the federal common law of nuisance that formerly 
governed transboundary pollution suits no longer  
exists due to Congress’s displacement of that law 
through the CAA.”  25 F.4th at 1260.  Indeed, Defen-
dants even concede that “[t]he Supreme Court, the 
Ninth Circuit, and the Second Circuit have all held 
that a tort-law claim for greenhouse gas emissions 
arising under federal common law fails as a matter of 
law under [Federal Rules of Civil Procedure Rule] 
12(b)(6) because Congress displaced such claims 
when it established a comprehensive regulatory 
scheme for emissions via the CAA.” (Emphasis add-
ed.) 

                                                                                                   
three cases directly addressed whether federal common law 
governs state common law claims based on failure to warn and 
deceptive promotion theories.  And all three courts determined 
that federal common law had been displaced. 
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Nonetheless, Defendants cite to three cases (Mil-
waukee I, Oakland I, and City of New York) that they 
argue support the proposition that federal common 
law governs Plaintiffs’ claims.  These cases have  
either been overturned (Milwaukee I and Oakland I ) 
or rely on flawed reasoning (City of New York). 

In Milwaukee I, the state of Illinois brought an 
original action against the state of Wisconsin in the 
Supreme Court for Wisconsin’s “pollution . . . of Lake 
Michigan, a body of interstate water.”8  Milwaukee I, 
406 U.S. at 93, 92 S.Ct. 1385.  Illinois alleged Wis-
consin discharged “200 million gallons of raw or in-
adequately treated sewage and other waste materials” 
daily into Lake Michigan.  Id.  The Supreme Court 
explained that “where there is an overriding federal 
interest in the need for a uniform rule of decision  
or where the controversy touches basic interests of 
federalism, we have fashioned federal common law.”   
Id. at 105, 92 S.Ct. 1385 n.6.  The Court concluded 
that “[c]ertainly these same demands for applying 
federal law are present in the pollution of a body of 
water such as Lake Michigan,” and that federal law 
governs disputes involving “air and water in their 
ambient or interstate aspects.”  Id. at 103, 105, 92 
S.Ct. 1385 n.6. 

Accordingly, the Court held that the “question of 
apportionment of interstate waters is a question of 
‘federal common law’ upon which state statutes or 
decisions are not conclusive.”  Id. at 105, 92 S.Ct. 
1385.  Notably, the Court acknowledged that the  

                                                 
8 The Court ultimately determined that “original jurisdiction 

[was] not mandatory,” declined to exercise original jurisdiction, 
and remitted the case to the “appropriate district court whose 
powers are adequate to resolve the issues.”  Milwaukee I, 406 
U.S. at 98, 108, 92 S.Ct. 1385. 
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federal common law it created might one day be  
superseded by statute, explaining:  “new federal laws 
and new federal regulations may in time preempt the 
field of federal common law of nuisance.”  Id. at 107, 
92 S.Ct. 1385. 

After the Court remitted Milwaukee I to the  
district court to determine the outcome of the case 
under federal common law, Congress “enacted the 
Federal Water Pollution Control Amendments of 
1972 [(1972 FWPCA)].”  City of Milwaukee v. Illinois, 
451 U.S. 304, 307, 101 S.Ct. 1784, 68 L.Ed.2d 114 
(1981) (“Milwaukee II ”).  On appeal in Milwaukee II, 
the Court held that in enacting the 1972 FWPCA, 
which governed sewage discharges into interstate 
bodies of water, Congress displaced the federal  
common law created in Milwaukee I.  The Court  
concluded: 

Congress has not left the formulation of appro-
priate federal standards to the courts through  
application of often vague and indeterminate  
nuisance concepts and maxims of equity jurispru-
dence, but rather has occupied the field through 
the establishment of a comprehensive regulatory 
program supervised by an expert administrative 
agency. 
[. . .] 

The establishment of such a self-consciously 
comprehensive program by Congress, which  
certainly did not exist when [Milwaukee I ] was  
decided, strongly suggests that there is no room  
for courts to attempt to improve on that program 
with federal common law. 

Milwaukee II, 451 U.S. at 317, 319, 101 S.Ct. 1784. 
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Accordingly, the Court determined that “no federal 
common-law remedy was available,” thus overruling 
Milwaukee I.  Id. at 332, 101 S.Ct. 1784.  That hold-
ing was reaffirmed in AEP when the Supreme Court 
determined that the federal common law claims 
permitted by Milwaukee I were displaced by the 
CAA.9  AEP, 546 U.S. at 424, 126 S.Ct. 1211. 

Defendants also rely on City of Oakland v. BP PLC, 
325 F. Supp. 3d 1017, 1021-22 (N.D. Cal. 2018) 

                                                 
9 Defendants also cite to Illinois v. City of Milwaukee, 731 

F.2d 403, 411 (7th Cir. 1984) (“Milwaukee III ”) for the proposi-
tion that the displacement of “one form of federal law (common 
law) by another (federal statute) does not somehow breathe life 
into nonexistent state law.”  On remand from Milwaukee II,  
Illinois argued that “Illinois common law controlled this case 
until Milwaukee I judicially promulgated federal common law, 
and that since the 1972 FWPCA dissipated federal common law, 
Illinois law must again control.”  Id. at 406.  The Seventh Cir-
cuit disagreed, and held that, “[g]iven the logic of Milwaukee I 
and Milwaukee II, we think federal law must govern in this  
situation except to the extent that the 1972 FWPCA (the  
governing federal law created by Congress) authorizes resort to 
state law.”  Id. at 411.  Respectfully, the Seventh Circuit’s  
approach in Milwaukee III ignores the presumption that state 
laws and claims are not preempted absent “a clear and manifest 
purpose of Congress” to do so.  See Rice v. Santa Fe Elevator 
Corp., 331 U.S. 218, 230, 67 S.Ct. 1146, 91 L.Ed. 1447 (1947) 
(“[W]e start with the assumption that the historic police powers 
of the States were not to be superseded by the Federal Act  
unless that was the clear and manifest purpose of Congress.”). 

Not surprisingly, the Supreme Court implicitly overruled the 
Seventh Circuit’s Milwaukee III decision in AEP when the 
Court held that, after federal common is displaced, “the avail-
ability vel non of a state lawsuit depends inter alia on the 
preemptive effect of the federal Act.”  564 U.S. at 429, 131  
S.Ct. 2527.  Thus, contrary to Milwaukee III and Defendants’ 
argument, state law that was previously preempted by federal 
common law does have new life when the federal common law is 
displaced.  See id. 
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(“Oakland I ”), vacated and remanded sub nom. City 
of Oakland v. BP PLC, 960 F.3d 570 (9th Cir. 2020), 
opinion amended and superseded on denial of reh’g, 
969 F.3d 895 (9th Cir. 2020).  In Oakland I, the cities 
of Oakland and San Francisco brought suit against 
five large oil and gas companies10 in state court  
alleging one count of nuisance on the same theory 
that Plaintiffs raises here.  Id. at 1021-22.  The case 
was removed to federal court, and Oakland and San 
Francisco then amended their complaint to add a 
“separate claim for public nuisance under federal 
common law.”  Id.  The district court determined that 
AEP and Kivalina II held that the CAA displaced 
federal common law claims for emissions abatement 
and damages.  Id. at 1024.  Accordingly, the district 
court dismissed Oakland and San Francisco’s federal 
common law claim and the state law nuisance claim 
because “nuisance claims must stand or fall under 
federal common law.”  Id. at 1028. 

On appeal, the Ninth Circuit reversed the federal 
district court, determining that Oakland and San 
Francisco only added the federal common law claim 
“to conform” to an earlier district court ruling.  City 
of Oakland v. BP PLC, 969 F.3d 895, 909 (9th Cir. 
2020) (“Oakland II ”).  The Ninth Circuit also deter-
mined that the state law nuisance claim should not 
have been dismissed because “it is not clear that the 
claim requires an interpretation or application of 
federal law at all, because the Supreme Court has 
not yet determined [(since AEP displaced the old  
federal common law)] that there is a [new] federal 
common law of public nuisance relating to interstate 

                                                 
10 The five defendants in Oakland I (Chevron Corporation, 

Exxon Mobil Corporation, BP p.l.c., Royal Dutch Shell plc, and 
ConocoPhillips) are also defendants in this case. 
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pollution.”  Id. at 906.  Indeed, in Kivalina II, the 
Ninth Circuit held just that – concluding that federal 
common law suits (not state common law suits) 
“aimed at imposing liability on energy producers for 
‘acting in concert to create, contribute to, and main-
tain global warming’ and ‘conspiring to mislead the 
public about the science of global warming,’ [were] 
displaced by the [CCA].”  Id. (quoting Kivalina II, 696 
F.3d at 854) (emphasis added).  Therefore, the trial 
court was incorrect when it determined that dis-
placed federal common law required the dismissal of 
Oakland and San Francisco’s state common law 
claim because it was preempted.  Id.  Since displaced 
federal common law did not provide a federal juris-
dictional hook, the Ninth Circuit remanded the case 
to the federal district court to determine whether 
there was an alternate basis for federal jurisdiction 
with respect to only the state common law claim.  Id. 
at 911. 

Further, the Second Circuit in City of New York  
also held that the “[CAA] displace[d] federal common 
law claims concerned with domestic greenhouse gas 
emissions.”  993 F.3d at 95.  Thus, Defendants’ best 
case – City of New York – goes against them in part 
by holding that the very federal common law they rely 
on is no longer good law.  Indeed, City of New York  
is consistent with AEP, Rhode Island, Baltimore, 
Boulder, Kivalina II, and Oakland II in holding that 
the federal common law once governing interstate 
pollution suits was displaced by the CAA.  According-
ly, Defendants’ argument that federal common law 
preempts Plaintiffs’ claims fails, because Defendants 
do not point to any case recognizing a federal com-
mon law action for interstate pollution suits that has 
not been displaced by the CAA. 
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2.  Federal common law does not retain 
preemptive effect after it is displaced 

Defendants acknowledge that the federal common 
law that once governed interstate pollution damages 
and abatement suits was displaced by the CAA.  
Nonetheless, Defendants argue that despite displace-
ment, federal common law still lives.  Defendants say 
that federal common law still lives but only with 
enough power to preempt state common law claims 
“involving interstate air pollution.”  According to  
Defendants, federal common law is both dead and 
alive – it is dead in that the CAA has displaced it, 
but alive in that it still operates with enough force to 
preempt Plaintiffs’ state law claims. 

Under Defendants’ preemption theory, this court 
should first look to whether the federal common law 
governing interstate pollution damages and abatement 
claims preempts Plaintiffs’ state common law claims.  
After determining that federal common law does  
in fact preempt Plaintiffs’ state common law claims, 
Defendants say this court should then look to whether 
the CAA displaced federal common law claims (and 
Defendants say it did).  Indeed, were this court to 
adopt Defendants’ two-step approach, Plaintiffs 
would have no viable cause of action under state or 
federal law.  Federal common law would preempt 
state common law, and in turn, the CAA would  
displace federal common law.  No common law cause 
of action would be available.  Further, no federal 
statutory cause of action would be available because 
the CAA does not contain one available to Plaintiffs, 
see 42 U.S.C. § 7401 et seq., and any state statutory 
cause of action would be preempted by federal  
common law, which, in turn, would be displaced by 
the CAA. 
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We decline to follow Defendants’ two-step approach 
because it engages in backwards reasoning.  This 
court would first need to determine whether the fed-
eral common law governing interstate pollution suits 
is still good law before determining whether it can 
preempt state law claims.  And, as we have explained 
above, the federal common law governing interstate 
pollution suits was displaced by the CAA and “no 
longer exists.”  Boulder, 25 F.4th at 1260; see also 
Milwaukee II, 451 U.S. at 314, 101 S.Ct. 1784 
(“[W]hen Congress addresses a question previously 
governed by a decision rested on federal common law 
the need for such an unusual exercise of lawmaking 
by federal courts disappears.”). 

Defendants’ approach cannot be reconciled with 
AEP.  In AEP, two groups of plaintiffs, including eight 
States, brought suit against the Tennessee Valley 
Authority and four private companies who were  
allegedly responsible for 10% of global emissions.  
564 U.S. at 418, 131 S.Ct. 2527.  The plaintiffs 
brought federal common law and state law nuisance 
claims, and “sought injunctive relief requiring each 
defendant to cap its carbon dioxide emissions and 
then reduce them by a specified percentage each year 
for at least a decade.”  564 U.S. at 419, 131 S.Ct. 
2527 (quotation marks omitted).  The Supreme Court 
held that the CAA displaced only federal common 
law governing interstate emissions.  Id. at 428-29, 
131 S.Ct. 2527.  Having determined that federal 
common law was displaced, the Court concluded that 
“the availability vel non of a state lawsuit depends 
inter alia on the preemptive effect of the [CAA].”  Id. 
at 429, 131 S.Ct. 2527.  And since the parties had not 
briefed whether the CAA preempted “the availability 
of a claim under state nuisance law,” the Court left 
“the matter open for consideration on remand.”  Id. 
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In AEP, with regard to the plaintiffs’ state common 
law nuisance claims, the relevant inquiry was not:  
(1) whether federal common law preempted the  
remaining state law claims, and if so, (2) whether the 
CAA displaced the federal common law.  Id.  Instead, 
AEP made clear that whether the state law nuisance 
claims were preempted depended only on an analysis 
of the CAA because “ ‘when Congress addresses a 
question previously governed by a decision rested  
on federal common law, . . . the need for such an  
unusual exercise of law-making by federal courts 
disappears.’ ”  AEP, 564 U.S. at 423, 131 S.Ct. 2527 
(quoting Milwaukee II, 451 U.S. at 314, 101 S.Ct. 
1784).11  The Supreme Court did not analyze the  
federal common law’s preemptive effect because it 
was displaced by the CAA.  See id.  And if federal 
common law retained preemptive effect after dis-
placement, the Court would have instructed the trial 
court on remand to examine whether displaced  
federal common law preempted the state law claims.  
See id. 

  

                                                 
11 There is a “significant distinction between the statutory 

displacement of federal common law and the ordinary preemp-
tion of a state law.”  Baltimore, 31 F.4th at 205.  Federal  
common law is disfavored because “it is primarily the office of 
Congress, not the federal courts, to prescribe national policy in 
areas of special federal interest.”  AEP, 564 U.S. at 423-24, 131 
S.Ct. 2527.  Thus, “[l]egislative displacement of federal common 
law does not require the ‘same sort of evidence of a clear and 
manifest [congressional] purpose’ demanded for preemption of 
state law.”  Id. at 423, 131 S.Ct. 2527.  Instead, “[t]he test for 
whether congressional legislation excludes the declaration of 
federal common law is simply whether the statute ‘speak[s]  
directly to [the] question’ at issue.”  Id. at 424, 131 S.Ct. 2527.  
When federal common law is displaced, it “no longer exists.”  
Boulder, 25 F.4th at 1260. 
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Simply put, displaced federal common law plays  
no part in this court’s preemption analysis.  Once 
federal common law is displaced, the federal courts’ 
task is to “interpret and apply statutory law[.]”   
Nw. Airlines, Inc. v. Transp. Workers Union of Am., 
AFL-CIO, 451 U.S. 77, 95 n.34, 101 S.Ct. 1571, 67 
L.Ed.2d 750 (1981) (emphasis added).  Therefore, 
“[a]s instructed in AEP and supported by [Kivalina 
II ], we look to the federal act that displaced the  
federal common law to determine whether the state 
claims are preempted.”  Boulder, 25 F.4th at 1261.  
The correct preemption analysis requires an exami-
nation only of the CAA’s preemptive effect because 
“AEP extinguished [ ] federal common law public  
nuisance damage action[s], along with the federal 
common law public nuisance abatement actions.”  
Kivalina II, 696 F.3d at 857; see also id. at 866 (Pro, 
J., concurring) (“Once federal common law is displaced, 
state nuisance law becomes an available option to 
the extent it is not preempted by federal law.”). 

Defendants primarily rely on City of New York to 
argue that their two-step preemption analysis is the 
correct one.  In that case, New York City filed a 
state-law tort suit in federal court “against five  
oil companies to recover damages caused by those 
companies’ admittedly legal commercial conduct in 
producing and selling fossil fuels around the world.”  
993 F.3d at 86.  At issue was whether New York 
City’s claims were preempted by either federal com-
mon law or the CAA.  Id. at 89.  The Second Circuit 
first looked to whether federal common law govern-
ing interstate pollution damages and abatement 
suits preempted New York City’s state law claims, 
holding that it did.  Id. at 95 (determining that New 
York City’s “claims must be brought under federal 
common law”).  Next, the court examined whether 
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the federal common law was displaced by the CAA, 
holding again that it was.  Id. at 98 (determining 
that “federal common law claims concerning domestic 
greenhouse gas emissions are displaced by statute.”).  
Thus, the Second Circuit held that displaced federal 
common law preempted New York City’s state law 
claims.  Id. at 95-98. 

We agree with the Fourth Circuit’s analysis in  
Baltimore, which explained why City of New York is 
not persuasive in that respect: 

[A]fter recognizing federalism and the need for  
a uniform rule of decision as federal interests, City 
of New York confusingly concludes that federal 
common law is “most needed in this area” because 
New York’s state-law claims touch upon the federal 
government’s relations with foreign nations.  [993 
F.3d] at 91-92.  But it never details what those  
foreign relations are and how they conflict with 
New York’s state-law claims.  See id. at 92.  The 
same is true when City of New York declares  
that state law would “upset[ ] the careful balance” 
between global warming’s prevention and energy 
production, economic growth, foreign policy, and 
national security.  Id. at 93.  Besides referencing 
statutes acknowledging policy goals, the decision 
does not mention any obligatory statutes or regula-
tions explaining the specifics of energy production, 
economic growth, foreign policy, or national secur-
ity, and how New York law conflicts therewith.  See 
id.  It also does not detail how those statutory goals 
conflict with New York law.  See id.  [Critically,] 
City of New York essentially evades the careful 
analysis that the Supreme Court requires during a 
significant-conflict analysis. 

Id. (emphasis added) (footnote omitted). 
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3.  Even were federal common law to control, 
it would not govern Plaintiffs’ claims 

Even if federal common law governing interstate 
pollution claims had not been displaced, Plaintiffs’ 
claims would not be preempted by it.  The claims 
permitted by federal common law in this area were 
brought against polluting entities and sought to  
enjoin further pollution.12  See, e.g., Milwaukee I, 406 
U.S. at 93, 92 S.Ct. 1385 (requesting court enjoin 
“pollution by the defendants of Lake Michigan”).   
Indeed, in AEP, the plaintiffs sued the Tennessee 
Valley Authority and other powerplant owners and 
sought injunctive relief to prevent future emissions.  
564 U.S. at 418, 131 S.Ct. 2527.  As the Supreme 
Court explained in AEP, this “specialized federal 
common law” governed “suits brought by one State to 
abate pollution emanating from another State.”  Id. 
at 421, 131 S.Ct. 2527.  Thus, the source of the injury 
in federal common law claims is pollution traveling 
from one state to another.  That is not what Plaintiffs 
allege here. 

Rather, as the Ninth Circuit explained in earlier 
proceedings in this case, Plaintiffs “allege that oil 

                                                 
12 Defendants cite to no cases recognizing federal common 

law claims for interstate pollution damages.  But this is neither 
here nor there.  Damages claims are no longer available under 
federal common law.  In Kivalina II, Kivalina sought “damages 
for harm caused by past emissions.”  696 F.3d at 857.  The Ninth 
Circuit determined that “displacement of a federal common law 
right of action means displacement of remedies.”  Id.  Therefore, 
“AEP extinguished Kivalina’s federal common law public nui-
sance damage action, along with the federal common law public 
nuisance abatement actions.”  Id.  We agree.  Therefore, even 
though it appears that no court has recognized a federal  
common law claim for interstate pollution damages, such claims 
were displaced by the CAA.  See id. 
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and gas companies knew about climate change,  
understood the harms energy exploration and extrac-
tion inflicted on the environment, and concealed 
those harms from the public.”  Sunoco LP, 39 F.4th at 
1106 (emphasis added).  As Plaintiffs allege, “Defen-
dants’ liability is causally tethered to their failure to 
warn and deceptive promotion,” and “nothing in this 
lawsuit incentivizes — much less compels — Defen-
dants to curb their fossil fuel production or green-
house gas emissions.”  Simply put, the source of 
Plaintiffs’ alleged injury is Defendants’ allegedly  
tortious marketing conduct, not pollution traveling 
from one state to another. 

Numerous courts have rejected similar attempts by 
oil and gas companies to reframe complaints alleging 
those companies knew about the dangers of their 
products and failed to warn the public or misled the 
public about those dangers.  The Ninth Circuit did  
so in this case.  See id. at 1113.  And in other cases 
alleging similar deceptive promotion and failure to 
warn torts, the Fourth Circuit, Tenth Circuit, and 
the Districts of Connecticut, Massachusetts, and 
Minnesota have also rejected attempts to character-
ize those claims as being about emissions and pollu-
tion.  See Boulder, 25 F.4th at 1264 (Boulder’s claims 
“are premised on the Energy Companies’ activities of 
‘knowingly producing, promoting, refining, market-
ing and selling a substantial amount of fossil fuels 
used at levels sufficient to alter the climate, and mis-
representing the dangers.’ ”); Baltimore, 31 F.4th at 
217 (“None of Baltimore’s claims concern emission 
standards, federal regulations about those standards, 
or pollution permits.  Their Complaint is about Defen-
dants’ fossil-fuel products and extravagant misinfor-
mation campaign that contributed to its injuries.”); 
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Connecticut v. Exxon Mobil Corp., No. 3:20-CV-1555 
(JCH), 2021 WL 2389739, at *13 (D. Conn. June 2, 
2021) (“ExxonMobil’s argument on this issue fails  
because the claims Connecticut has chosen to bring 
in this case seek redress for deceptive and unfair 
practices relating to ExxonMobil’s interactions with 
consumers in Connecticut – not for harms that might 
result from the manufacture or use of fossil fuels[.]”); 
Minnesota v. Am. Petroleum Inst., No. CV 20-1636 
(JRT/HB), 2021 WL 1215656, at *13 (D. Minn. Mar. 
31, 2021) (“[T]he State’s action here is far more  
modest than the caricature Defendants present.”); 
Massachusetts v. Exxon Mobil Corp., 462 F. Supp. 3d 
31, 44 (D. Mass. 2020) (“Contrary to ExxonMobil’s 
caricature of the complaint, the Commonwealth’s  
allegations do not require any forays into foreign  
relations or national energy policy.  It alleges only 
corporate fraud.”). 

The source of Plaintiffs’ alleged injury is Defendants’ 
alleged failure to warn and deceptive promotion.  See 
Sunoco LP, 39 F.4th at 1113 (“[t]his case is about 
whether oil and gas companies misled the public 
about dangers from fossil fuels.”).  Even were this 
court to determine that federal common law retains 
preemptive effect after displacement, the federal 
common law cited to by Defendants would not 
preempt Plaintiffs’ claims in this case.  The source  
of Plaintiffs’ injury is not pollution, nor emissions.  
Instead, the source of Plaintiffs’ alleged injury is  
Defendants’ alleged failure to warn and deceptive 
promotion.  Therefore, even if federal common law 
had not been displaced, Plaintiffs’ claims would not 
be preempted by it. 
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4.  We decline to expand federal common law, 
and, in any event, Defendants waived such 
an argument 

In their opening brief, Defendants say they “do not 
seek to expand federal common law to a new sphere” 
and instead “rely on extensive Supreme Court prece-
dent establishing that federal law already governs in 
this area.”  Defendants have waived any argument  
to expand federal common law to cover Plaintiffs’ 
claims here.  Second, Defendants fail to point to any 
case recognizing new federal common law decided  
after AEP and Kivalina II displaced the old federal 
common law that once governed suits for interstate 
pollution damages or abatement.  We reiterate that 
the sources of Plaintiffs’ alleged injury are Defen-
dants’ alleged tortious marketing and failure to warn.  
Defendants also fail to point to any case recognizing 
federal common law governing tortious marketing 
suits. 

Even if Defendants had argued federal common 
law should be expanded to cover tortious marketing, 
that argument would fail because the “cases in which 
federal courts may engage in common lawmaking are 
few and far between.”  Rodriguez v. FDIC, ––– U.S.  
–––, 140 S. Ct. 713, 716, 206 L.Ed.2d 62 (2020).  We 
see no “uniquely federal interests” in regulating 
marketing conduct, an area traditionally governed by 
state law.  See id. at 717. 

We also decline to create new federal common law 
governing suits that “involv[e] . . . interstate air  
pollution.”  (Emphasis in original.)  Congress has  
enacted a comprehensive legislative scheme to address 
interstate air pollution, and “once Congress address-
es a subject, even a subject previously governed by 
federal common law, the justification for lawmaking 
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by the federal courts is greatly diminished.”  Nw. Air-
lines, 451 U.S. at 95 n.34, 101 S.Ct. 1571 (emphasis 
added).  “[I]t is primarily the office of Congress, not 
the federal courts, to prescribe national policy in areas 
of special federal interest.” AEP, 564 U.S. at 423-24, 
131 S.Ct. 2527.  And “[c]ases justifying judicial  
creation of preemptive federal rules are extremely 
limited:  [w]hether latent federal power should be 
exercised to displace state law is primarily a decision 
for Congress, not the federal courts.”  In re Nat’l Sec. 
Agency Telecomms. Recs. Order Litig., 483 F. Supp. 
2d 934, 940 (N.D. Cal. 2007) (quoting Atherton, 519 
U.S. at 218, 117 S.Ct. 666) (quotation marks omit-
ted).  “Our commitment to the separation of powers  
is too fundamental to continue to rely on federal 
common law by judicially decreeing what accords 
with common sense and the public weal when Con-
gress has addressed the problem.”  Milwaukee II, 451 
U.S. at 315, 101 S.Ct. 1784 (internal quotation marks 
omitted). 
C. The CAA Does Not Preempt Plaintiffs’ 

Claims 
Having determined that displaced federal common 

law plays no part in this court’s preemption analysis, 
we now turn to whether the CAA preempts Plaintiffs’ 
state claims.  See Boulder, 25 F.4th at 1261 (“As  
instructed in AEP and supported by [Kivalina II ],  
we look to the federal act that displaced the federal 
common law to determine whether the state claims 
are preempted.”).  Defendants say that federal law 
must govern all suits that “involve[ ] interstate and 
international emissions.”  (Emphasis added).  They 
say that a large damage award in effect could  
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regulate air pollution,13 and that air pollution is an 
area governed exclusively by “federal law.”  But the 
question before the court is not whether a potential 
damages award in this case could regulate air pollu-
tion.  If that were true, then any case with a poten-
tially large damage award must be dismissed because 
it might regulate a field – the mere possibility of  
regulation, standing alone, is not enough to dismiss 
Plaintiffs’ claims.  A suit does not “regulate” a matter 
simply because it might have “an impact” on that 
matter.  Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41, 
50, 107 S.Ct. 1549, 95 L.Ed.2d 39 (1987).  Rather,  
the operative question is whether Plaintiffs’ state  
law claims are preempted by federal law.  To prevail, 
Defendants need to show not only that Plaintiffs’ 
claims could lead to a large damages award that  
effectively acts as a regulation, but critically, that 
such a large damages award is preempted by federal 
law. Defendants do not do so. 

The doctrine of preemption is rooted in the federal 
Constitution’s Supremacy Clause, which provides 
that federal law “shall be the supreme Law of the 
Land; . . . any Thing in the Constitution or Laws of 
any state to the Contrary notwithstanding.”  U.S. 

                                                 
13 Defendants cite to Kurns v. R.R. Friction Prod. Corp.,  

565 U.S. 625, 637, 132 S.Ct. 1261, 182 L.Ed.2d 116 (2012), a 
products liability cases involving a railroad worker exposed to 
asbestos, to argue that damages awards can effectively act as 
regulation.  This is accurate, but incomplete.  The Court did not 
ask only whether such a large damages award could operate  
as a regulation.  The Court further engaged in a preemption 
analysis, and asked whether such an award was preempted by 
federal law.  Id.  Based on prior precedent, the Court concluded 
that Congress had occupied the entire field of locomotive 
equipment regulation and that the worker’s claims were there-
fore preempted.  Id. 
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Const. art. VI, cl. 2.  Courts begin with the presump-
tion that state laws and claims are not preempted.  
Wyeth v. Levine, 555 U.S. 555, 565, 129 S.Ct. 1187, 
173 L.Ed.2d 51 (2009).  This is because the “historic 
police powers of the States [are] not to be superseded 
. . . unless that was the clear and manifest purpose of 
Congress.”  Rice v. Santa Fe Elevator Corp., 331 U.S. 
218, 230, 67 S.Ct. 1146, 91 L.Ed. 1447 (1947) (citing 
Napier v. Atlantic Coast Line R. Co., 272 U.S. 605, 
611, 47 S.Ct. 207, 71 L.Ed. 432 (1926) and Allen-
Bradley Local v. Wisconsin Employment Relations 
Board, 315 U.S. 740, 749, 62 S.Ct. 820, 86 L.Ed. 1154 
(1942)).14  Therefore, when determining whether a 
statute is preempted through any preemption doctrine, 
courts primarily evaluate whether Congress intended 
to preempt state law.  Id. 

There are two types of preemption:  complete and 
substantive (or ordinary) preemption. City of Hobo-
ken v. Chevron Corp., 45 F.4th 699, 707 (3d Cir. 
2022).  Complete preemption applies only in the  
context of federal removal jurisdiction, which is not 

                                                 
14 The Supreme Court has applied this presumption against 

preemption of historic police powers broadly.  Cipollone v.  
Liggett Grp., Inc., 505 U.S. 504, 528-29, 112 S.Ct. 2608, 120 
L.Ed.2d 407 (1992) (requiring a showing of congressional intent 
to supersede state common law duties not to make false state-
ments or conceal facts and holding that Congress expressed no 
such intent in the Federal Cigarette Labeling and Advertising 
Act); CTS Corp v. Waldburger, 573 U.S. 1, 19, 134 S.Ct. 2175, 
189 L.Ed.2d 62 (2014) (quoting Wos v. E.M.A., 568 U.S. 627, 
639-40, 133 S.Ct. 1391, 185 L.Ed.2d 471 (2013)) (“[i]n our federal 
system, there is no question that States possess the ‘traditional 
authority to provide tort remedies to their citizens’ as they see 
fit”). 
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at issue here.15  Id.  Defendants argue that the CAA 
substantively preempts Plaintiffs’ state tort law claims. 

In general, there are three types of substantive 
preemption: 

(1) express preemption, where Congress has express-
ly preempted local law; (2) field preemption, “where 
Congress has legislated so comprehensively that 
federal law occupies an entire field of regulation 
and leaves no room for state law”; and (3) conflict 
preemption, where local law conflicts with federal 
law such that it is impossible for a party to comply 
with both or the local law is an obstacle to the 
achievement of federal objectives. 

New York SMSA Ltd. P’ship v. Town of Clarkstown, 
612 F.3d 97, 104 (2d Cir. 2010) (emphases added) 
(citing English v. General Elec. Co., 496 U.S. 72, 78-
79, 110 S.Ct. 2270, 110 L.Ed.2d 65 (1990)). 

Defendants do not specify which substantive 
preemption theory they rely on.  We address each 
preemption theory in turn. 

First, express preemption does not apply.  Federal 
law expressly preempts state law where the federal 
statute contains an express preemption clause bar-
ring state law claims in enumerated areas.  Oneok, 
Inc. v. Learjet, Inc., 575 U.S. 373, 376, 135 S.Ct. 
1591, 191 L.Ed.2d 511 (2015) (holding that Congress 
may “pre-empt . . . a state law through . . . express 
language in a statute”).  Simply put, the CAA  
contains no “express language” preempting state 
                                                 

15 The Supreme Court has only recognized three federal stat-
utes that completely preempt state laws:  “ERISA, the National 
Bank Act, and the Labor-Management Relations Act.”  City  
of Hoboken, 45 F.4th at 707 (citing Beneficial Nat’l Bank v.  
Anderson, 539 U.S. 1, 6-8, 10-11, 123 S.Ct. 2058, 156 L.Ed.2d 1 
(2003)). 



 

 
 

60a

common law tort claims.  See id.  Rather, the CAA 
explicitly preserves “any right which any person (or 
class of persons) may have under any statute or 
common law to seek enforcement of any emission 
standard or limitation or to seek any other relief[.]”  
42 U.S.C. § 7604(e) (2018).  

Second, field preemption does not apply because 
the CAA does not completely occupy the field of  
emissions.  Field preemption applies where (1) the 
“scheme of federal regulation [is] so pervasive as  
to make reasonable the inference that Congress left 
no room for the States to supplement” the regulation, 
or (2) the “federal interest is so dominant” in a field 
“that the federal system will be assumed to preclude 
enforcement of state laws on the same subject.”  Rice, 
331 U.S. at 230, 67 S.Ct. 1146.  Field preemption  
“reflects a congressional decision to foreclose any 
state regulation in the area, even if it is parallel to 
federal standards,” so “even complementary state 
regulation is impermissible” when Congress has  
occupied an entire field.  Arizona v. United States, 
567 U.S. 387, 401, 132 S.Ct. 2492, 183 L.Ed.2d 351 
(2012). 

The CAA simply does not occupy the entire field of 
emissions regulation, as noted above.  Merrick, 805 
F.3d at 694 (holding that CAA does not bar state 
common law claims against in-state emitters because 
“environmental regulation is a field that the states 
have traditionally occupied”).  “There is no evidence 
that Congress intended that all emissions regulation 
occur through the [CAA’s] framework, such that any 
state law approach to emissions regulation would 
stand as an obstacle to Congress’s objectives.”  Id. at 
695.  Indeed, under the CAA, each state retains  
regulatory power through their State Implementation 
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Plan (SIP), which provides for state-level implementa-
tion, maintenance, and enforcement of CAA emissions 
standards with federal oversight.  42 U.S.C. § 7410(a)(1) 
(2018).  While the federal government has primary 
authority over emissions legislation, states are respon-
sible for implementation through their SIP.  See id.  
And the CAA’s “Retention of State authority” section 
expressly protects a state’s right to adopt or enforce 
any standard or limitation respecting emissions  
unless the state policy in question would be less 
stringent than the CAA.  42 U.S.C. § 7416 (2018).16  
Congress encouraged states to participate through 
SIPs and provided for state regulation of any emis-
sions standard or limitation as stringent as or more 
stringent than the CAA.  See 42 U.S.C. § 7410(a)(1) 
(2018). 

Accordingly, the CAA does not occupy the field of 
emissions regulation such that state law is preempted 
– it does not “reflect[ ] a congressional decision to 
foreclose any state regulation in the area.”  Arizona, 
567 U.S. at 401, 132 S.Ct. 2492.  And, even if it did, 
the City’s claims do not seek to regulate emissions, 
                                                 

16 42 U.S.C. § 7416 (2018) provides: 

Except as otherwise provided in sections 1857c-10(c), (e), 
and (f ) (as in effect before August 7, 1977), 7543, 7545(c)(4), 
and 7573 of this title (preempting certain State regulation  
of moving sources) nothing in this chapter shall preclude or 
deny the right of any State or political subdivision thereof to 
adopt or enforce (1) any standard or limitation respecting 
emissions of air pollutants or (2) any requirement respecting 
control or abatement of air pollution; except that if an emis-
sion standard or limitation is in effect under an applicable 
implementation plan or under section 7411 or section 7412  
of this title, such State or political subdivision may not adopt 
or enforce any emission standard or limitation which is less 
stringent than the standard or limitation under such plan or 
section. 
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and so a claim of field preemption in the field of 
emissions regulation is inapposite. 

Third, conflict preemption does not apply.  Conflict 
preemption takes two forms.  The first form is obsta-
cle preemption, where state law claims “stand[ ] as an 
obstacle to the accomplishment and execution of the 
full purposes and objectives of Congress,” Arizona, 
567 U.S. at 399, 132 S.Ct. 2492 (quoting Hines v.  
Davidowitz, 312 U.S. 52, 67, 61 S.Ct. 399, 85 L.Ed. 
581 (1941)).  The second form is impossibility 
preemption, which is a “demanding defense”, Wyeth, 
555 U.S. at 573, 129 S.Ct. 1187, that succeeds where 
state law claims are shown to directly conflict  
with federal law or penalize behavior that federal 
law requires.  AT&T Co. v. Cent. Off. Tel., Inc., 524 
U.S. 214, 227 (1998) (holding that federal statute 
preempts state law when state law claims directly 
conflict with federal law); Geier v. Am. Honda Motor 
Co., 529 U.S. 864, 873 (2000) (holding that federal 
statute preempts state law where state law penalizes 
what federal law requires).  Neither obstacle preemp-
tion nor impossibility preemption applies here. 

1.  Obstacle preemption does not apply 
The CAA does not preempt Plaintiffs’ claims 

through obstacle preemption because their claims 
arise from Defendants’ alleged failure to warn and 
deceptive marketing conduct, not emissions-
producing activities regulated by the CAA.  Obstacle 
preemption applies only where there is an “actual 
conflict” between state law and a statute’s overriding 
federal purpose and objective.  Mary Jo C. v. N.Y. 
State & Loc. Ret. Sys., 707 F.3d 144, 162 (2d Cir. 
2013). “[T]he conflict between state law and federal 
policy must be a sharp one.”  Marsh v. Rosenbloom, 
499 F.3d 165, 178 (2d Cir. 2007) (quotation marks 
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omitted).  The operative federal purpose or policy is 
defined by “examining the federal statute as a whole 
and identifying its purpose and intended effects,” and 
“[w]hat is a sufficient obstacle is a matter of judg-
ment.”  Arizona, 567 U.S. at 400, 132 S.Ct. 2492 
(quoting Crosby, 530 U.S. at 363). 

The U.S. Supreme Court has applied this standard 
sparingly, finding obstacle preemption in only two 
scenarios:  (1) where a federal legislation involved a 
uniquely federal area of regulation and state law  
directly conflicted with the federal program’s opera-
tion, and (2) where Congress has clearly chosen to 
preclude state regulation because the federal legisla-
tion struck a delicate balance of interests at risk of 
disturbance by state regulation.17  In re Volkswagen 
“Clean Diesel” Mktg., Sales Pracs., & Prod. Liab. 
Litig., 959 F.3d 1201, 1212 (9th Cir. 2020).  But this 
is a “high threshold.”  Chamber of Com. of U.S. v. 

                                                 
17 The first category historically includes areas such as  

foreign affairs powers and regulating maritime vessels.  Crosby, 
530 U.S. at 373-74, 120 S.Ct. 2288 (holding that the federal  
foreign affairs power is a uniquely federal area of regulation); 
United States v. Locke, 529 U.S. 89, 97, 120 S.Ct. 1135, 146 
L.Ed.2d 69 (2000) (holding that maritime vessel regulation is a 
uniquely federal area).  The second category historically includes 
criminal immigration penalties, vehicle safety device implemen-
tation, and interstate pollution under the Clean Water Act.   
Arizona, 567 U.S. at 405, 132 S.Ct. 2492 (holding that the fed-
eral government struck a balance in immigration penalties that 
would be disturbed by an additional state law criminal penalty); 
Geier, 529 U.S. at 879-81, 120 S.Ct. 1913 (holding that the  
federal government struck a balance in gradual airbag phase-in 
that would be undermined by a state law immediate implemen-
tation requirement); Int’l Paper Co. v. Ouellette, 479 U.S. 481, 
494, 497, 107 S.Ct. 805, 93 L.Ed.2d 883 (1987) (holding that  
affected-state claims against out-of-state polluters stand as an 
obstacle to the balance struck by the Clean Water Act). 
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Whiting, 563 U.S. 582, 607, 131 S.Ct. 1968, 179 
L.Ed.2d 1031 (2011). 

Here, the CAA’s identified purposes are to protect 
the country’s air resources, public health, and welfare; 
prevent and control air pollution; and support state, 
local, and regional air pollution prevention and con-
trol efforts.  See 42 U.S.C. § 7401(b) (2018); Bunker 
Hill Co. Lead & Zinc Smelter v. EPA, 658 F.2d 1280, 
1284 (9th Cir. 1981) (“[The CAA] was intended  
comprehensively to regulate, through guidelines and 
controls, the complexities of restraining and curtail-
ing modern day air pollution.”).  The CAA achieves 
these purposes primarily by “regulat[ing] pollution-
generating emissions from both stationary sources, 
such as factories and powerplants, and moving sources, 
such as cars, trucks, and aircraft.”  Util. Air Regul. 
Grp. v. EPA, 573 U.S. 302, 308 (2014).  

Plaintiffs’ state tort law claims do not seek to regu-
late emissions, and there is thus no “actual conflict” 
between Hawai‘i tort law and the CAA.  See Mary Jo, 
707 F.3d at 162.  These claims potentially regulate 
marketing conduct while the CAA regulates pollu-
tion.  We agree with Plaintiffs that the “CAA does not 
concern itself in any way with the acts that trigger 
liability under Plaintiffs’ Complaint, namely: the use 
of deception to promote the consumption of fossil fuel 
products.”  The CAA expresses no policy preference 
and does not even mention marketing regulations. 

Defendants argue that the CAA preempts Plaintiffs’ 
claims because Congress preempted affected-state 
common law claims regarding emissions through the 
CAA, and Plaintiffs’ claims seek to regulate out-of-
state emissions.  Affected-state claims are state law 
actions where the injury occurred in a different state 
from the state where the emission was released; 
courts have held that the CAA preempts these 
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claims.  See Int’l Paper Co. v. Ouellette, 479 U.S. 481, 
500, 107 S.Ct. 805, 93 L.Ed.2d 883 (1987).  Source-
state claims are state law actions where the injury 
was suffered in the same state as the emitting  
conduct; courts have held that the CAA does not 
preempt these claims.  See id. 

Relying on Ouellette, Defendants say “[e]very federal 
court of appeals to consider this issue has recognized 
that the CAA does not permit States to use their 
state tort law to address harms caused by emissions 
occurring in other States.”  Defendants are correct, 
but their analysis is incomplete.  In Ouellette, the 
Supreme Court examined whether the Clean Water 
Act (CWA) preempted “a common-law nuisance suit 
filed in a Vermont court under Vermont law, when 
the source of the alleged injury [was] located in New 
York.”  Id. at 483.  The Supreme Court held that  
affected-state common law claims arising from  
polluting activity located outside the affected-state 
are preempted by the CWA because “[t]he application 
of affected-state laws would be incompatible with the 
[CWA’s] delegation of authority and its comprehen-
sive regulation of water pollution.”  Id. at 500,  
107 S.Ct. 805.  Applying affected-state common law 
could potentially subject a defendant-polluter to  
“an indeterminate number of potential regulations” 
depending on how far the emission traveled.18  Id. at 

                                                 
18 Defendants also cite to N. Carolina, ex rel. Cooper v. Ten-

nessee Valley Auth., 615 F.3d 291, 297 (4th Cir. 2010), arguing 
that Ouellette’s rationale in determining the CWA preempted 
affected-state common law claims should be applied to the CAA.  
In Cooper, the Fourth Circuit determined that North Carolina’s 
nuisance action seeking an injunction against fixed powerplants 
from emitting sulfur dioxides and nitrous oxides was preempted 
by the CAA because the “EPA has promulgated [National Ambient 
Air Quality Standards] for a number of emissions, including 
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499, 107 S.Ct. 805; see also Merrick, 805 F.3d at 693 
(explaining that “claims based on the common law of 
the source state . . . are not preempted by the [CAA,]” 
but “claims based on the common law of a non-source 
state . . . are preempted by the [CAA]”). 

But the rationale motivating the Ouellette court in 
preempting affected-state common law claims does 
not apply to Plaintiffs’ state tort claims.  This is  
because Plaintiffs’ claims require “additional tortious 
conduct” to succeed.  MTBE, 725 F.3d at 104.  Here, 
that additional tortious conduct is Defendants’  
alleged deceptive marketing and failure to warn 
about the dangers of using their products – the 
source of Plaintiffs’ alleged injury is not emissions 
but the additional alleged torts. 

In this case, as in MTBE, Defendants’ alleged  
tortious conduct is not production of emissions and 
therefore, obstacle preemption does not apply.  In 
MTBE, the defendant gasoline producer used MTBE, 
a fuel additive that reduced emissions, to bring its 
gasoline into compliance with the CAA’s minimum 
oxygen content requirement.  Id. at 129.  The CAA 
identified a number of substances, including MTBE, 
that could have been added to gasoline to help bring 
it into compliance with the oxygen content require-
ment.  Id. at 81.  New York City and its agencies 
brought ten causes of action, including strict liability 

                                                                                                   
standards for all the emissions involved in this case.”  Id. at 299.  
Critically, the CAA, and the agency it empowers (the EPA), had 
already expressly regulated the very emissions (sulfur dioxides 
and nitrous oxides) alleged to have caused the nuisance.  Id. at 
299-303.  But the Cooper court refused to “hold flatly that Con-
gress has entirely preempted the field of emissions regulation.”  
Id. at 302.  And it acknowledged that the “Ouellette Court itself 
explicitly refrained from categorically preempting every nuisance 
action brought under source state law.”  Id. at 303. 
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failure to warn, negligence, public nuisance, private 
nuisance, and trespass, arguing that the defendant 
oil producer’s use of MTBE caused detrimental  
contamination of groundwater.  Id. at 80-83.  The  
defendant argued that the plaintiff ’s tort claims  
“conflict[ed] with and are therefore preempted by . . . 
the [CAA] Amendments of 1990[.]”  Id. at 95. 

The Second Circuit held that New York City’s 
claims were not preempted under either obstacle or 
impossibility preemption.  Id. at 97-103.  The court 
held that where a party participates in a non-
polluting emissions-related activity (i.e., choosing 
gasoline additives), the fact that it complied with  
relevant CAA provisions did not absolve the party  
of any state common law or statutory duties to warn 
of public hazards or comply with an additional 
standard of care.  Id. at 65.  In short, the Second  
Circuit determined that state tort law claims are not 
preempted by the CAA where the alleged tortious 
behavior does not produce emissions.  Id. at 104-05. 

Plaintiffs’ claims simply do not risk subjecting  
Defendants to “an indeterminate number of potential 
regulations” because the claims do not subject  
Defendants to any additional emissions regulation at 
all.  See Ouellette, 479 U.S. at 499, 107 S.Ct. 805.  
Plaintiffs are correct that where the emissions origi-
nate is irrelevant because emissions are at most a 
link in the causal chain connecting Plaintiffs’ alleged 
injuries and Defendants’ unrelated liability-incurring 
behavior.  [AB at 33, ICA Dkt. 65:43]  Simply put, 
this means obstacle preemption does not apply. 

2.  Impossibility preemption does not apply 
At its most demanding, the impossibility doctrine 

historically required it to be a “physical impossibility” 
to comply with both state and federal requirements 
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for federal law to preempt state law.  Florida Lime & 
Avocado Growers v. Paul, 373 U.S. 132, 143, 83 S.Ct. 
1210, 10 L.Ed.2d 248 (1963).19  The modern impossi-
bility doctrine is broader and now includes instances 
where state law penalizes what federal law requires, 
Geier, 529 U.S. at 873, 120 S.Ct. 1913, or where state 
law claims directly conflict with federal law, AT&T 
Co., 524 U.S. at 227, 118 S.Ct. 1956.  But impossibil-
ity preemption is still a “demanding defense.”  Wyeth, 
555 U.S. at 573, 129 S.Ct. 1187.  Defendants do not 
raise impossibility preemption, and it does not apply 
regardless. 

MTBE is instructive again.  There, the Second  
Circuit declined to preempt state tort claims through 
impossibility preemption where:  (1) it was possible 
to comply with the CAA and avoid tort liability;  
(2) state and federal law did not directly conflict; and 
(3) the CAA did not require the alleged conduct.  
MBTE, 725 F.3d at 97.  The oil producer defendant 
could have complied with both state and federal law 
if it had used other additives (like ethanol) that did 
not pose the same health risk as MTBE but would 
bring the fuel into CAA oxygen content compliance 
without incurring prohibitively high costs.  Id. at  

                                                 
19 Under the Florida Lime & Avocado Growers standard, 

some scenarios would yield different results than preemption 
doctrine’s intended effect:  “[f ]or example, if federal law gives  
an individual the right to engage in certain behavior that state 
law prohibits, the laws would give contradictory commands 
notwithstanding the fact that an individual could comply with 
both by electing to refrain from the covered behavior.”  Wyeth, 
555 U.S. at 590, 129 S.Ct. 1187 (2009) (Thomas, J., concurring).  
In that scenario, it is not a physical impossibility to comply with 
both requirements, but modern doctrine would find a sufficient 
conflict between federal and state law to preempt state law 
through impossibility preemption. 
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99-101.  Though the CAA identified MTBE as one 
additive that would sufficiently boost oxygen content, 
at no point did it require the specific use of MTBE in 
gasoline – it was one of many options.  Id. at 98. 

The same is true here.  The CAA does not bar  
Defendants from warning consumers about the  
dangers of using their fossil fuel products.  See id.  
Defendants could simply avoid federal and state lia-
bility by adhering to the CAA and separately issuing 
warnings and refraining from deceptive conduct as 
required by Hawai‘i law; it is not a “physical impos-
sibility” to do both concurrently.  See Florida Lime & 
Avocado Growers, 373 U.S. at 143, 83 S.Ct. 1210; 
State ex rel. Shikada v. Bristol-Myers Squibb Co., 152 
Hawai‘i 418, 438, 526 P.3d 395, 415 (2023) (rejecting 
a pharmaceutical company’s argument that “there 
was no way [it] could have updated [a drug’s] label to 
provide the warning that [state law] require[d] and 
at the same time comply with federal law” regarding 
drug labeling). 

V.  CONCLUSION 
For the foregoing reasons, we hold that Defendants 

are subject to specific jurisdiction in Hawai‘i and that 
neither federal common law nor the Clean Air Act 
preempt Plaintiffs’ claims.  We reiterate that federal 
common law retains no preemptive effect after it is 
displaced.  Were we to adopt Defendants’ argument 
that displaced federal common law preempts Plain-
tiffs’ state law claims, Plaintiffs could not recover 
under Hawai‘i tort law, even where the state specifi-
cally permits lawsuits to hold companies responsible 
for allegedly deceptive marketing claims about any 
product, including oil and gas products.  We decline 
to unduly limit Hawai‘i’s ability to use its police powers 
to protect its citizens from alleged deceptive marketing. 
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Accordingly, the circuit court’s Order Denying  
Defendants’ Motion to Dismiss for Failure to State  
a Claim, filed March 29, 2022, and Order Denying 
Defendants’ Joint Motion to Dismiss for Lack of  
Personal Jurisdiction, filed March 31, 2022, are  
affirmed. 

CONCURRING OPINION BY EDDINS, J. 
I agree with the Chief Justice’s well-reasoned  

opinion. 
Because the principles that govern personal juris-

diction arose after 1868, I write separately. 
Enduring law is imperiled.  Emerging law is stunt-

ed.  A justice’s personal values and ideas about the 
very old days suddenly control the lives of present 
and future generations.  Recently, the Supreme Court 
erased a constitutional right.  It recalled autonomy 
and empowered states to force birth “for one reason 
and one reason only:  because the composition of this 
Court has changed.”  Dobbs v. Jackson Women’s 
Health Org., ––– U.S. –––, 142 S. Ct. 2228, 2319-20, 
213 L.Ed.2d 545 (2022) (Kagan, J., dissenting).  The 
day before, the Court cherry-picked history to veto 
public safety legislation, disturb the tranquility of 
public places, and increase homicide.  New York State 
Rifle & Pistol Ass’n, Inc. v. Bruen, ––– U.S. –––, 142 
S. Ct. 2111, 213 L.Ed.2d 387 (2022).  The same week, 
it promoted a conjured idea hostile to judicial restraint 
– “major questions.”  When executive branch policy-
making grazes disliked policy preferences, major 
questions “magically appear as get-out-of-text-free 
cards.”  West Virginia v. EPA, ––– U.S. –––, 142 S. 
Ct. 2587, 2641, ––– L.Ed.2d ––– (2022) (Kagan, J., 
dissenting). 
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For now, International Shoe still fits.  Defendants 
must have minimum contacts with the forum state 
such that exercising jurisdiction over them does not 
offend traditional notions of fair play and substantial 
justice.  But the due process clause mentions neither 
fairness and justice, nor minimum contacts.  And 
those standards clash with how courts determined 
personal jurisdiction long ago.  See Pennoyer v. Neff, 
95 U.S. 714, 733, 24 L.Ed. 565 (1877) (courts lack  
jurisdiction over defendants who are not physically 
present in the state or who have not consented to  
jurisdiction). 

So when justices solicit cases to test their way 
against durable personal jurisdiction principles, a 
state occupying one of the world’s most geographically 
isolated land masses pays attention.  Ford Motor’s 
concurrence announced “International Shoe’s increas-
ingly doubtful dichotomy.”  Ford Motor Co. v. Montana 
Eighth Jud. Dist. Ct., ––– U.S. –––, 141 S. Ct. 1017, 
1039, 209 L.Ed.2d 225 (2021) (Gorsuch, J., concur-
ring).  It floated reviving the old tag rule to hale  
corporations into court, asking “future litigants and 
lower courts” to help determine how the Constitu-
tion’s original meaning or history jostles personal  
jurisdiction law.  Id. 

Back in the day, parties played tag inside a state’s 
boundaries.  Once tagged, a party could be sued for 
anything, even things that happened outside the 
state.  Mallory v. Norfolk S. Ry. Co., 600 U.S. 122, 
128, 143 S.Ct. 2028, 216 L.Ed.2d 815 (2023).  But if a 
party couldn’t be tagged, they couldn’t be personally 
sued. 

Time-travelling to 1868 would unravel Hawai‘i’s 
long arm statute.  Hawai‘i Revised Statutes (HRS) 
§ 634-35 (2016) reaches as far as the federal constitu-
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tion allows.  Yamashita v. LG Chem, Ltd., 152 Hawai‘i 
19, 21, 518 P.3d 1169, 1171 (2022).  A state registra-
tion statute preserves jurisdiction over national cor-
porations.  Mallory, 600 U.S. at 134, 143 S.Ct. 2028.  
But what about other businesses, shell companies, 
and individuals that do not enter or remain in Hawai‘i?  
See Shaffer v. Heitner, 433 U.S. 186, 200, 97 S.Ct. 
2569, 53 L.Ed.2d 683 (1977) (“The Pennoyer rules 
generally favored nonresident defendants by making 
them harder to sue”). 

Now, settled law easily unsettles.  Some justices 
feel precedent is advisory.  See Gamble v. United 
States, ––– U.S. –––, 139 S. Ct. 1960, 1984, 204 
L.Ed.2d 322 (2019) (Thomas, J., concurring); Amy 
Coney Barrett, Precedent and Jurisprudential Dis-
agreement, 91 Tex. L. Rev. 1711, 1728 (2013); Dobbs, 
142 S. Ct. at 2265.  Who knows what law may vanish?  
Or what text gets exiled next?  See, e.g., Trinity  
Lutheran Church of Columbia, Inc. v. Comer, 582 
U.S. 449, 466, 137 S.Ct. 2012, 198 L.Ed.2d 551 (2017) 
(ghosting the Establishment Clause). 

Before the Court’s hubristic originalists arrived, 
everyone got it wrong.  Well, mostly everyone.  See 
Dred Scott v. Sandford, 60 U.S. 19 How. 393, 405, 15 
L.Ed. 691 (1857) (enslaving human beings and deny-
ing citizenship based on race because the Supreme 
Court must interpret the Constitution “according to 
its true intent and meaning when it was adopted”).  
All others, hall-of-fame jurists to 1Ls, held egregiously 
wrong-headed views.  Only public meaning at incep-
tion counts.  Traditional methods to interpret the 
Constitution are unacceptable.  See, e.g., Brown v. Bd. 
of Educ. of Topeka, Shawnee Cnty., Kan., 347 U.S. 
483, 492-93, 74 S.Ct. 686, 98 L.Ed. 873 (1954) (“In 
approaching this problem, we cannot turn the clock 
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back to 1868 when the Amendment was adopted, or 
even to 1896 when Plessy v. Ferguson was written.  
We must consider public education in the light of its 
full development and its present place in American 
life throughout the Nation”). 

A chosen interpretive theory cages the Constitution.  
Why originalism?  To keep value judgments out of 
judging.  To constrain judges. 

Not that judges are always restrained.  See, e.g., 
Shelby Cnty., Ala. v. Holder, 570 U.S. 529, 133 S.Ct. 
2612, 186 L.Ed.2d 651 (2013) (dismembering a  
cornerstone of American civil rights because a few 
judges made up a textually-unsupported rule that 
Alabama’s equal sovereignty prevents the federal 
government from enforcing federal law – a law those 
judges felt worked too well). 

Inconvenient originalism nurtures views that the 
Court operates as a political body.  For instance, Cit-
izens United v. Fed. Election Comm’n, 558 U.S. 310, 
130 S.Ct. 876, 175 L.Ed.2d 753 (2010), sidestepped 
text, history, and tradition to invalidate a major law 
on a question vital to democracy – limitless corporate 
money influencing elections.  Corporations though 
have never been “members of ‘We the People’ by 
whom and for whom our Constitution was estab-
lished.”  Id. at 466, 130 S.Ct. 876 (opinion of Stevens, 
J.).  In 1791, corporations were rare, highly regulated 
creations of the states and not mentioned in the Con-
stitution.  Id. at 426-27.  Corporations had privileges, 
not rights.  Id. at 427, 130 S.Ct. 876.  They did not 
enjoy the same free speech protections as people.   
Id. at 428-29, 466, 130 S.Ct. 876 (“corporations have 
no consciences, no beliefs, no feelings, no thoughts, 
no desires”).  And they certainly were not spending 
silver coins to sway elections. 



 

 
 

74a

Whose history are we talking about anyway?  The 
powerful.  The few white men who made laws and 
shaped lives during the mostly racist and misogynis-
tic very old days.  Originalism revives their value 
judgments.  To constrain the value judgments of  
contemporary judges! 

What about today’s need-to-be-constrained judges?  
They need to be historians.  Figuring out the way 
things were to govern the way things are.  Excavat-
ing 18th and 19th century experiences to control 21st 
century life.  How?  Relying on partisan amicus 
briefs, borrowing history books and dictionaries, 
searching online, using artificial intelligence?  As one 
judge put it:  “[T]he standard articulated in Bruen 
expects us to play historian in the name of constitu-
tional adjudication.”  United States v. Bullock, ––– F. 
Supp. 3d –––, 2023 WL 4232309, at *4-*5 (S.D. Miss. 
2023) (Reeves, J.) (“[A]n overwhelming majority of 
historians reject the Supreme Court’s most funda-
mental Second Amendment holding – its 2008 con-
clusion that the Amendment protects an individual 
right to bear arms, rather than a collective, Militia-
based right”) (both quotes cleaned up). 

I fear the Court self-inflicts harm, loses public  
confidence, and exposes itself to real criticisms about 
its legitimacy. 

Inconvenient originalism may just save International 
Shoe.  Playing tag exposes nationwide corporations 
to easy forum-shopping by plaintiffs.  “[C]orporations 
might lose special protections.”  Ford Motor, 141 S. 
Ct. at 1039 n.5 (Gorsuch, J., concurring).  They might 
get sued for any claim, in any state, even though 
they have no connection to that state.  Mallory, 600 
U.S. at 128, 143 S.Ct. 2028. And states may enact 
the broadest possible jurisdiction consent statutes to 
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compete with each other.  See id. at 130, 143 S.Ct. 
2028. 

Sharper minds than mine deep dive and debate the 
tugs between originalism and other interpretative 
modalities.  I’m just a state judge who respects and 
admires the federal constitution’s open-textured, 
freedom-and-liberty-inspired language. 

Sure, a constitutional provision’s public meaning at 
ratification may matter centuries or decades later.  
See United Pub. Workers, AFSCME, Local 646, AFL-
CIO v. Yogi, 101 Hawai‘i 46, 53, 62 P.3d 189, 196 
(2002) (“[i]n construing a constitutional provision, 
the court can also look to [the] understanding of  
voters who ratified the constitutional provision”).  
But to the Hawai‘i Supreme Court, it’s not decisive, 
or the only way to interpret a constitution. 

In Hawai‘i, the Aloha Spirit inspires constitutional 
interpretation.  When this court exercises “power  
on behalf of the people and in fulfillment of [our]  
responsibilities, obligations, and service to the people” 
we “may contemplate and reside with the life force 
and give consideration to the ‘Aloha Spirit.’ ”  HRS 
§ 5-7.5(b) (2009). 

Hawai‘i’s people define the Aloha Spirit as: 
“Aloha Spirit” is the coordination of mind and heart 
within each person.  It brings each person to the 
self.  Each person must think and emote good feel-
ings to others.  In the contemplation and presence 
of the life force, “Aloha”, the following unuhi laulā 
loa may be used: 
“Akahai”, meaning kindness to be expressed with 
tenderness; 
“Lōkahi”, meaning unity, to be expressed with 
harmony; 
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“ ‘Olu‘olu”, meaning agreeable, to be expressed with 
pleasantness; 
“Ha‘aha‘a”, meaning humility, to be expressed with 
modesty; 
“Ahonui”, meaning patience, to be expressed with 
perseverance. 
These are traits of character that express the 
charm, warmth and sincerity of Hawai‘i’s people.  
It was the working philosophy of native Hawaiians 
and was presented as a gift to the people of Hawai‘i.  
“Aloha” is more than a word of greeting or farewell 
or a salutation.  “Aloha” means mutual regard and 
affection and extends warmth in caring with no  
obligation in return.  “Aloha” is the essence of  
relationships in which each person is important to 
every other person for collective existence.  “Aloha” 
means to hear what is not said, to see what cannot 
be seen and to know the unknowable. 

HRS § 5-7.5(a). 
Ku‘ia ka hele a ka na‘au ha‘aha‘a (hesitant walks 

the humble hearted).  Mary Kawena Pukui, ‘Ōlelo 
No‘eau:  Hawaiian Proverbs & Poetical Sayings 201 
(1983).  A humble person walks carefully so they will 
not hurt others.  Id. 

The United States Supreme Court could use a little 
Aloha. 
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT 
STATE OF HAWAI‘I 

__________ 
 

CIVIL NO. 1CCV-20-0000380 (JPC) 
(Other Non-Vehicle Tort) 

 
CITY AND COUNTY OF HONOLULU, AND 
HONOLULU BOARD OF WATER SUPPLY, 

Plaintiffs, 
vs. 

 
SUNOCO LP, et al., 

Defendants. 
__________ 

 
[Filed March 31, 2022] 

__________ 
 

ORDER DENYING DEFENDANTS’ 
JOINT MOTION TO DISMISS FOR LACK OF 

PERSONAL JURISDICTION 

Defendants’ Joint Motion to Dismiss for Lack of 
Personal Jurisdiction (“Motion”), filed on June 2, 
2021 (Dkt. 347), came for video hearing on August 
27, 2021 at 8:30 a.m. before the Honorable Jeffrey P. 
Crabtree.  All parties appeared through counsel.  
Theodore J. Boutrous argued for all Defendants,  
Paul Alston argued for Exxon Mobil Corporation and 
ExxonMobil Oil Corporation, and Corrie J. Yackulic 
argued for Plaintiffs. 

After considering the written submissions and the 
arguments of counsel, the files herein, and other good 
cause appearing therefore, Defendants’ Joint Motion 
to Dismiss for Lack of Personal Jurisdiction is  
DENIED for reasons set forth as follows.  This order 
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is the one proposed by Defendants following the 
court’s ruling filed February 28, 2022 – except for the 
court’s additions to paragraph I B regarding the 
court’s ruling on Plaintiffs’ alternative alter ego  
theory.  
I.  LEGAL STANDARD 

A. This is a Rule 12(b)(2) motion to dismiss for 
lack of personal jurisdiction. Plaintiffs’ initial burden 
is to make a prima facie showing that 1) the criteria 
in Hawai‘i’s long-arm statute (HRS 634-635) are met, 
and 2) personal jurisdiction does not violate due  
process.  Norris v. Six Flags Theme Parks, Inc., 102 
Haw 203, 207 (2003), as corrected (Aug. 12, 2003).  
An evidentiary hearing was not requested and so the 
personal jurisdiction issues were presented on the 
briefs and at oral argument.  Therefore, the court 
looks to the allegations of the complaint, which are 
deemed to be true for purposes of the motion.  See 
Shaw v. N. Am. Title Co., 76 Haw 323, 327 (1994), 
and federal authorities cited therein. 

B. The court concludes there is a prima facie 
showing for specific jurisdiction, and therefore  
DENIES the motion in large part.  Per section III, 
below, the court GRANTS the motion to the limited 
extent Plaintiffs rely on an alter ego theory to attrib-
ute the contacts of an “at home” defendant, Aloha  
Petroleum, Ltd., to an out-of-state corporate parent 
or intermediate entity, Sunoco LP and Aloha Petro-
leum LLC, in order to gain general jurisdiction.  This 
limited ruling against the Plaintiffs’ alter ego theory 
does not impact the court’s ruling as to specific juris-
diction.  The court is simply rejecting what the court 
concludes is Plaintiffs’ alternative and independent 
argument that general personal jurisdiction is appro-
priate under an alter ego theory. 
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II. SPECIFIC JURISDICTION 
A.  The first prong of specific jurisdiction (purpose-

ful availment) is met.  The out-of-state Defendants 
all conducted fossil fuel-related business here and 
purposefully availed themselves of the forum.  Per 
extensive case law, such availment invokes both  
benefits and obligations.  See, e.g., Ford Motor Co. v. 
Mont. Eight Judicial Dist. Court, 141 S. Ct. 1017, 
1025 (2021).  This first prong does not seem to be in 
dispute. 

B.  The second prong is whether the claim “arises 
out of or relates to” the defendants’ forum-related  
activities.  The court agrees that Ford controls.  Its 
focus on the second prong is the crux of this motion.  
Plaintiffs claim the “arising out of or relates to”  
second prong is met here, because there is a connec-
tion between the activities in the forum (marketing 
fossil fuels) and the claim or controversy (tortious 
marketing of fossil fuels including failure to warn).  
Defendants argue the second prong is not met because 
their allegedly tortious business conduct did not  
occur in and was not targeted at Hawai‘i, and the 
connection between their allegedly tortious business 
conduct and a tortious event or impact in Hawai‘i  
is insubstantial, incidental, or not supported by  
causation. 

C.  Some of the cases Defendants rely on (Burger 
King, v. Rudzewicz, 471 U.S. 462 (1985); Walden v. 
Fiore, 571 U.S. 277 (2014)) focus more on the first 
prong, and Defendants seem to argue standards for 
the first prong are part of the second prong.  It is  
important to keep the two prongs separate. 

D.  Second prong:  “arising out of or relates to”.  
Plaintiffs allege that Defendants’ fossil fuel market-
ing campaign was worldwide, including in Hawai‘i, 
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and that the tortious marketing and failure to warn 
helped drive fossil fuel demand worldwide, including 
in Hawai‘i.  Plaintiffs further allege Defendants’  
tortious marketing activity caused impacts in the  
forum state.  As this court reads Ford, combined  
with the first prong, more is not required.  Ford does 
not establish any in-forum, geo-located “causation” 
requirement.  141 S. Ct. at 1026.  Neither does Ford 
require that particular or proportional Hawai‘i sales 
and emissions “cause” harm to Hawai‘i.  Rather, 
Fordmade clear the US Supreme Court has not  
and does not require a showing that plaintiff ’s claim 
occurred due to or because of a defendant’s in-state 
conduct.  Id.  Neither does Ford establish any second-
prong requirement of “substantial connection.”  “The 
plaintiff ’s claims, we have often stated, ‘must arise 
out of or relate to the defendant’s contacts’ with the 
forum.”  Id. at 1025.  “Or put just a bit differently, 
there must be an affiliation between the forum and 
the underlying controversy, principally an activity or 
an occurrence that takes place in the forum state and 
is therefore subject to the State’s regulation.”  Id.  
(citation omitted, cleaned up).  As contrast, if Defen-
dants were marketing and installing only infrastruc-
ture for fossil fuels (e.g., pipelines, storage tanks), 
the required relationship or affiliation might be lack-
ing.  Based on the allegations, the court sees little 
daylight “between the forum and the underlying  
controversy.”  Defendants argue that general activi-
ties and injury in the state is not enough.  The court 
agrees.  The key is the connection – the long-time 
purposeful availment to market fossil fuels in the  
forum state, the allegedly tortious marketing and 
failure to warn in the forum state, and the related 
impacts in the forum state.  Defendants argue that 
Ford is distinguishable because, in that case, the  
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actual car crash occurred in the forum state.  The 
court does not see how that one fact is dispositive, 
when the test is whether there is a relationship or 
affiliation between contacts and claims.  In any event, 
based on the allegations which are presumed correct 
for this motion, the court considers the in-state  
conduct/events here to be just as substantial as in 
Ford.  In both cases, in addition to purposeful avail-
ment, the alleged result of the alleged tortious  
conduct allegedly occurred in the forum state. 

E.  Failure to warn/Sulak.  Defendants argue fail-
ure to warn cannot serve as the basis for jurisdiction, 
and cite Sulak v. American Eurocopter Corp., CV. No. 
09-00135, 2009 WL 2849136 (D. Haw. Aug. 26, 2009), 
involving a helicopter crash in Hawai‘i.  Although 
Sulak is a trial court opinion and is not binding  
precedent on this court, the court reviewed Sulak 
carefully due to this court’s respect for Judge Ezra.  
In Sulak, the court found there was no general juris-
diction and moved to consider whether the exercise of 
specific jurisdiction was warranted.  Id. at *6.  The 
evidence of specific jurisdiction was sparse.  The 
court next found there was no purposeful availment 
(first prong), because the sale of the helicopter did 
not occur in Hawai‘i, and any business connections 
between the defendant and Hawai‘i were very lim-
ited.  Id. at *6-7.  Post-sale, there was maintenance of 
the helicopter in Hawai‘i, but the available evidence 
showed that a third party did the maintenance, not 
the defendant.  Id. at 7.  The only argument left was 
Plaintiff ’s failure-to-warn argument, which alone 
would never support personal jurisdiction.  Id.  That 
is what makes Sulak easily distinguishable.  As  
discussed above, there is far more here than just a 
failure to warn. 
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F.  Fairness/reasonableness/due process.  Once 
the first and second prongs of specific jurisdiction are 
met, the final question is whether exercising personal 
jurisdiction is unreasonable.  See Hawaii Forest & 
Trial Ltd. v. Davey, 556 F. Supp. 2d at 1162, 1169-72 
(D. Haw. 2008).  The court answers no.  Defendants 
have significant contacts with Hawai‘i, and purpose-
fully availed themselves of the benefits and obliga-
tions of operating in the forum state for decades.  As 
discussed above, the court concludes those purposeful 
forum contacts are related to the claims made, and 
the tortious acts allegedly culminated in harms in 
the forum.  Under those circumstances, it cannot be a 
great surprise to be haled into a U.S. court in that 
forum.  Looking at other factors, Defendants’ burden 
in litigating here is not substantial in view of their 
resources.  The harms/damages claimed are those  
in Hawai‘i only.  Honolulu County and the Board of 
Water Supply have a strong interest in litigating in 
Hawai‘i.  The location of the evidence and witnesses 
could create some burden, but the evidence and  
witnesses will likely be from around the country or 
world, not just from a Defendant’s home state.  When 
balancing the various factors, the court concludes it 
is not unreasonable to exercise personal jurisdiction 
over movants. 

G.  Regarding Exxon’s separate argument that no 
deceptive conduct took place in or targeted Hawai‘i, 
the court disagrees.  See above discussion, especially 
paragraph II.D.  The operative complaint alleges 
“Exxon has and continues to tortiously distribute, 
market, advertise, and promote its products in Hawai‘i, 
with knowledge that those products have caused and 
will continue to cause climate crisis-related injuries 
in Hawai‘i . . . .”  See Amended Complaint ¶ 21(h).  
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Exxon did not factually challenge the allegations of 
the complaint for purposes of this motion, except to 
argue the allegations were conclusory and therefore 
required dismissal.  The court respectfully disagrees. 
III. GENERAL JURISDICTION 

A.  The court rejects Plaintiffs’ arguments that the 
alter ego theory applies here.  Accordingly, general 
jurisdiction does not exist as to Sunoco LP and Aloha 
Petroleum LLC because the contacts of Aloha Petro-
leum, Ltd. may not be imputed to those entities  
under a theory of alter ego, essentially for the reasons 
argued by Defendants.  Hawai‘i courts rarely apply 
the alter ego doctrine, to better effectuate the protec-
tions of corporate form.1  The briefs did not demon-
strate that the court should make an exception to the 
general rule. 

For the reasons stated above, and the Court’s  
February 28, 2022 Order (Dkt. 591), Defendants’ 
Joint Motion is DENIED.  

// 
IT IS SO ORDERED. 
Dated:  Honolulu, Hawai’i, March 31, 2022. 
 

/s/  Jeffrey P. Crabtree 

HONORABLE JEFFREY T. CRABTREE 
JUDGE OF THE ABOVE-ENTITLED COURT 

                                                 
1 Plaintiffs do not argue that any Defendants other than 

Sunoco LP and Aloha Petroleum LLC are subject to general 
personal jurisdiction. 
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT 
STATE OF HAWAI‘I 

__________ 
 

CIVIL NO. 1CCV-20-0000380 (JPC) 
(Other Non-Vehicle Tort) 

 
CITY AND COUNTY OF HONOLULU, AND 
HONOLULU BOARD OF WATER SUPPLY, 

Plaintiffs, 
vs. 

 
SUNOCO LP, et al., 

Defendants. 
__________ 

 
[Filed March 29, 2022] 

__________ 
 
ORDER DENYING DEFENDANTS’ MOTION TO 

DISMISS FOR FAILURE TO STATE A CLAIM 

Defendants’ Motion to Dismiss for Failure to State 
a Claim, filed on June 2, 2021 (Dkt. 347), came for 
video hearing on August 27, 2021, at 8:30 a.m.,  
before the Honorable Jeffrey P. Crabtree.  All parties 
appeared through counsel.  Theodore J. Boutrous  
argued for Defendants, and Victor M. Sher argued for 
Plaintiffs. 

After considering the written submissions and  
the arguments of counsel, the files herein, and other 
good cause appearing therefore, Defendants’ Motion 
to Dismiss for Failure to State a Claim is DENIED 
for the following reasons.  (Note: this order is the 
version submitted by Plaintiffs during the post-
hearing Rule 23 process, with several of the changes 
requested by Defendants as well as editing by the 
court.) 
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1. Legal Standard. 
A.  This is a Rule 12(b)(6) motion.  Such motions 

are viewed with disfavor and rarely granted in Hawai‘i.  
Marsland v. Pang, 5 Haw. App. 463, 474 (1985). 

B. Review of a motion to dismiss is generally 
limited to the allegations in the complaint, which 
must be deemed true for purposes of the motion.  
Kahala Royal Corp. v. Goodsill Anderson Quinn & 
Stifel, 113 Hawai‘i 251, 266 (2007).  However, the 
court is not required to accept conclusory allegations.  
Civ. Beat L. Ctr. for the Pub. Int., Inc. v. City & Cty. 
of Honolulu, 144 Hawai‘i 466, 474 (2019). 

C.  On a 12(b)(6) motion, the issue is not solely 
whether the allegations as currently pled are adequate.  
A complaint should not be dismissed for failure to 
state a claim unless it appears beyond doubt that the 
plaintiff can prove no set of facts in support of his or 
her claim that would entitle him or her to relief  
under any set of facts or any alternative theory.  In re 
Estate of Rogers, 103 Hawai‘i 275, 280-281 (2003); 
Wright v. Home Depot U.S.A., Inc., 111 Hawai‘i  
401, 406-07 (2006); Malabe v. AOAO Exec. Ctr., 147 
Hawai‘i 330, 338 (2020). 

D. Hawai‘i is a notice pleading jurisdiction.   
Our Hawai‘i Supreme Court expressly rejected the 
federal “plausibility” pleading standard (Twombly/ 
Iqbal) in Bank of America v. Reyes-Toledo, 143  
Hawai‘i 249, 252 (2018). 

2.  This is an unprecedented case for any court, let 
alone a state court trial judge.  But it is still a tort 
case.  It is based exclusively on state law causes of 
action. 

3.  City of New York. 
A. Defendants’ motion relies heavily on City of 

New York v. Chevron, 993 F.3d 81 (2d Cir. 2021).  
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This court spent extensive time reviewing that deci-
sion multiple times, and considered it carefully.  This 
court respectfully concludes that City of New York 
has limited application to this case, because the 
claims in the instant case are both different from and 
were not squarely addressed in the City of New York 
opinion. 

B. Plaintiffs emphasize repeatedly their state 
law tort claims include failures to disclose and decep-
tive promotion.  State law tort claims traditionally 
involve four elements: duty, breach, causation, and 
harm or damages.  Plaintiffs allege that Defendants 
had a duty to disclose and not be deceptive about the 
dangers of fossil fuel emissions, and breached those 
duties.  As the court understands it, Plaintiffs claim 
Defendants thereby exacerbated the costs to Plaintiffs 
adapting to and mitigating impacts from climate 
change and rising sea levels (causation).  Finally, 
Plaintiffs alleged harms include flooding, a rising 
water table, increased damage to critical infra-
structure like highways and utilities, and the costs  
of prevention, mitigation, repair, and abatement – to 
the extent caused by Defendants’ breach of recognized 
duties.  Plaintiffs double-down on this theory of  
liability by expressly arguing that if Defendants 
make the disclosures and stop concealing and mis-
representing the harms, Defendants can sell all the 
fossil fuels they are able to without incurring any  
additional liability.1 
                                                 

1 The court recognizes that nuisance, trespass, and failure to 
warn vary somewhat in terms of their specific elements.  All of 
these claims, however, share the same basic structure of requir-
ing that a defendant engage in tortious conduct that causes  
injury to a plaintiff.  Moreover, as the court understands it, 
Plaintiffs are relying on the same basic theory of liability to 
prove each of their claims, namely:  that Defendants’ failures to 
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C. Defendants frame Plaintiffs’ claims very  
differently, saying Plaintiffs actually seek to regulate 
global fossil fuel emissions, or alternatively, that the 
claims amount to de facto regulation.  This framing 
also appears in the City of New York opinion, which 
expressly stated that New York City’s claims targeted 
“lawful commercial activity,” and Defendants would 
need to “cease global production” if they wanted to 
avoid liability.  993 F.3d at 87, 93 (cleaned up).  The 
United States Court of Appeals for the Second Cir-
cuit added that the threat of such liability would 
“compel” Defendants to develop new pollution control 
measures, and therefore the City of New York’s law-
suit would “regulate cross-border emissions.”  Id. at 
93 (cleaned up).  This conclusion was important to 
the ultimate holding that the claims in City of New 
York are preempted by federal law (whether federal 
common law or the Clean Air Act) (discussed further, 
below). 

D.  This court concludes that Plaintiffs’ framing 
of their claims in this case is more accurate.  The tort 
causes of action are well recognized.  They are  
tethered to existing well-known elements including 
duty, breach of duty, causation, and limits on actual 
damages caused by the alleged wrongs.  As this court 
understands it, Plaintiffs do not ask for damages for 
all effects of climate change; rather, they seek dam-
ages only for the effects of climate change allegedly 
caused by Defendants’ breach of Hawai‘i law regard-
ing failures to disclose, failures to warn, and decep-
tive promotion (without deciding the issue, presuma-
bly by applying Hawai‘i’s substantial factor test, see, 
e.g., Estate of Frey v. Mastroianni, 146 Hawai‘i 540, 
                                                                                                   
disclose and deceptive promotion increased fossil fuel consump-
tion, which – in turn – exacerbated the local impacts of climate 
change in Hawai‘i. 
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550 (2020)).  Plaintiffs do not ask this court to limit, 
cap, or enjoin the production and sale of fossil fuels.  
Defendants’ liability in this case, if any, results from 
alleged tortious conduct, and not from lawful conduct 
in producing and selling fossil fuels.  

E.  This court concludes that Plaintiffs’ claims 
as pled here were not squarely addressed in City of 
New York given the way that opinion frames those 
claims.  This is especially true in the opinion’s 
preemption analysis, which did not turn on any  
allegations that fossil fuel companies concealed or 
misrepresented the dangers of their products.2 

4.  Preemption.  
A.  Defendants argue that federal common law 

“governs” or preempts the claims in this case.  The 
argument is that Plaintiffs seek to regulate out-of-
state and international fossil fuel emissions, and 
therefore interfere with the need for a consistent  
national response to climate change.  Defendants  
argue in the alternative that if Plaintiffs do not seek 
actual regulation, then Defendants’ activity is de  
facto “regulated” by the threat of a damages award.  
To apply federal common law here, generally this 
court needs to answer “yes” to at least three questions:  

                                                 
2 The Second Circuit noted generally that fossil fuel companies 

allegedly “downplayed the risks” of their fossil fuel products 
(City of New York, 993 F.3d at 86-87).  But the court’s preemp-
tion analysis did not analyze a deception claim.  Rather, the 
court’s opinion stated that the claims sought “to impose strict 
liability for the damages caused by fossil fuel emissions no  
matter where in the world those emissions were released (or 
who released them).”  Id. at 93.  The deception-based claims 
asserted by Plaintiffs here were not squarely addressed.  See 
United States v. Shabani, 513 U.S. 10, 16 (1994) (“[Q]uestions 
which merely lurk in the record are not resolved, and no resolu-
tion of them may be inferred.” (cleaned up)). 
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1) is there a unique federal interest?  2) is there a 
“significant conflict” in this case between a federal 
policy or interest and applying state law?  3) do 
Plaintiffs’ claims really seek to regulate out-of-state, 
national, and international greenhouse gas emissions?  
The court answers “no” to all three of these questions, 
as discussed below. 

B.  Unique federal interest.  Federal common law 
does not apply in cases that fail to raise “uniquely 
federal interests.”  Rodriguez v. Fed. Deposit Ins. 
Corp., 140 S. Ct. 713, 717 (2020).  This court concludes 
there is no unique federal interest in the alleged fail-
ure to disclose harms in this case, nor in the alleged 
deceptive promotion.  States have a well-established 
“interest in ensuring the accuracy of commercial  
information in the marketplace.”  Edenfield v. Fane, 
507 U.S. 761, 769 (1993); see also Fla. Lime &  
Avocado Growers, Inc. v. Paul, 373 U.S. 132, 150 
(1963) (identifying “the protection of consumers” as a 
traditional state interest); Lorillard Tobacco Co. v. 
Reilly, 533 U.S. 525, 541-42 (2001) (noting that  
“advertising” is “a field of traditional state regula-
tion” (cleaned up)); California v. ARC Am. Corp., 490 
U.S. 93, 101 (1989) (underscoring “the long history of 
state common-law and statutory remedies against 
monopolies and unfair business practices”).  More-
over, under our state-federal system, states have 
broad authority to protect residents’ health, safety, 
property, and general welfare, and there is a strong 
presumption against federal preemption.  Wyeth v. 
Levine, 555 U.S. 555, 565 (2009); see also In re MTBE 
Products Liability Litigation, 725 F.3d 65, 96 (2d Cir. 
2013) (MTBE ) (state tort law fell within the state’s 
historic powers to protect health, safety, and proper-
ty rights, and therefore the presumption against 
preemption was “particularly strong”).  States also 
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have a legitimate interest in combatting the adverse 
effects of climate change.  Massachusetts v. EPA, 549 
U.S. 497, 522-23 (2007); Am. Fuel & Petrochemical 
Mfrs. v. O’Keeffe, 903 F.3d 903, 913 (9th Cir. 2018).  
In other words, any federal interest in the local  
impacts of climate change is an interest shared with 
the states – and is not unique to federal law. 

C. No “significant conflict.”  The court also  
concludes there is no “significant conflict” in this case 
between a federal policy or interest and the operation 
of Hawai‘i state law – a second “precondition” for  
applying federal common law.  O’Melveny & Myers v. 
F.D.I.C., 512 U.S. 79, 87 (1994) (quotations omitted).  
Such a conflict is key to preemption, because federal 
and state policies and law can co-exist and supple-
ment each other.  This court is not aware of any  
doctrine where federal common law broadly replaces 
state-law tort claims, per se.  To the contrary, federal 
preemption requires a real and significant conflict:  
e.g., the state-law duty requires Defendants to do 
something that federal law forbids.  See, e.g., Mutual 
Pharm. Co. v. Bartlett, 570 U.S. 472, 480 (2013) 
(finding preemption where “it was impossible for  
[defendant] to comply with both its state-law duty  
to strengthen the warnings on sulindac’s label and 
its federal-law duty not to alter sulindac’s label”); 
Cipollone v. Liggett Grp., Inc., 505 U.S. 504, 528 
(1992) (“Our preemption analysis requires us to  
determine whether [the state-law] duty [at issue] is 
the sort of requirement or prohibition proscribed by 
[federal law].”).  The federal policy or interest must be 
concrete and specific, and not judicially constructed, 
and not speculative.  See O’Melveny, 512 U.S. at  
88-89; Miree v. DeKalb Cty., 433 U.S. 25, 32-33 
(1977).  This court concludes there is no federal  
policy (whether common law or statutory) against 



 

 
 

91a

timely and accurate disclosure of harms from fossil 
fuel emissions. 

D.  No “regulation.”  Defendants are correct that 
the claims here involve fossil fuel emissions, and the 
complexity of global climate change involves matters 
of federal concern.  But at this stage of the litigation, 
there is no concrete showing that a damages award 
in this case would somehow regulate emissions.  
Black’s Law Dictionary (11th ed. 2019) defines regula-
tion as “control over something by rule or restriction,” 
(emphasis added) and gives the example of federal 
regulation over the airline industry.  How would a 
damages award actually “control” Defendants?   
Under the limits imposed by a Rule 12(b)(6) motion, 
how does a trial court make a “regulation” finding, 
and based on what criteria exactly?  The court  
currently sees nothing in the record that tethers  
the claim of “regulation” (whether it be of emissions, 
disclosures, or something else) to a possible award of 
damages.  The federal court opinions cited to this 
court do not clearly require that any potentially large 
damages award constitutes “regulation” for purposes 
of preemption.  See generally Int’l Paper Co. v. Ouel-
lette, 479 U.S. 481 (1987); see also BMW of N. Am., 
Inc. v. Gore, 517 U.S. 559, 572 (1996) (reaffirming 
that state-court judicial remedies do not “infring[e] 
on the policy choices of other States” when they are 
“supported by the [forum] State’s interest in protect-
ing its own consumers and its own economy”).  In  
any event, the damages claims made here focus on 
failures to disclose, failures to warn, and deceptive 
marketing.  See, e.g., City & Cty. of Honolulu v. 
Sunoco LP, No. 20-CV-00163-DKW-RT, 2021 WL 
531237, at *1 (D. Haw. Feb. 12, 2021) (“Plaintiffs 
have chosen to pursue claims that target Defendants’ 
alleged concealment of the dangers of fossil fuels,  
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rather than the acts of extracting, processing, and 
delivering those fuels”); Mayor & City Council of  
Baltimore v. BP P.L.C., 952 F.3d 452, 467 (4th Cir. 
2020) (“[T]he Complaint clearly seeks to challenge 
the promotion and sale of fossil fuel products without 
warning and abetted by a sophisticated disinformation 
campaign”); Minnesota v. Am. Petroleum Inst., No. 
CV 20-1636 (JRT/HB), 2021 WL 1215656, at *10 (D. 
Minn. March 31, 2021) (“[T]he State’s claims are 
rooted not in the Defendants’ fossil fuel production, 
but in [their] alleged misinformation campaign”).  
Thus, as pleaded and repeatedly argued by Plaintiffs, 
this case does not prevent Defendants from produc-
ing and selling as much fossil fuels as they are able, 
as long as Defendants make the disclosures allegedly 
required, and do not engage in misinformation.  The 
court does not agree that this amounts to control by 
rule or restriction of Defendants’ lawful production 
and sale of fossil fuels.  

E.  Common law or statutory preemption?  This 
court struggled with City of New York’s apparent  
reliance on both federal common law and statutory 
preemption under the Clean Air Act.  This issue was 
discussed in the briefing, including supplemental 
briefing following the hearing (Dkt. 581 filed 2/9/22; 
and Dkt. 587 filed 2/17/22).  The court agrees with 
Plaintiffs that the Clean Air Act supplants the federal 
common law invoked by Defendants, meaning that 
federal common law cannot govern or preempt Plain-
tiffs’ claims.  The Clean Air Act displaced any federal 
common law relating to greenhouse gas emissions.  
See AEP, 564 U.S. at 423 (holding that the Clean Air 
Act “displaced” any “federal common-law claim for 
curtailment of greenhouse gas emissions”).  Federal 
common law “disappears” once displaced by a federal 
statute. City of Milwaukee v. Illinois, 451 U.S. 304, 
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314 (1981) (Milwaukee II ).  Alternatively, as discussed 
above, even if federal common law still exists on 
these issues, it does not preempt the state law claims 
in this case.  Although the court concludes the Clean 
Air Act replaces federal common law, this does not 
help Defendants.  As with the test for federal common 
law, statutory preemption requires a significant and 
concrete conflict between a federal policy and the  
operation of state law.  As discussed above, the court 
sees no such conflict here. 

F.  States’ rights.  A broad doctrine that damages 
awards in tort cases impermissibly regulate conduct 
and are thereby preempted would intrude on the his-
toric powers of state courts.  Such a broad “damages 
= regulation = preemption” doctrine could preempt 
many cases common in state court, including much 
class action litigation, products liability litigation, 
claims against pharmaceutical companies, and con-
sumer protection litigation.  

5.  Out-of-state and international activities.  Out-
of-state and international events do not mean 
preemption is automatically appropriate.  Without 
the power to hold tortfeasors liable under state law 
for out-of-state conduct that causes in-state injuries, 
municipalities such as Honolulu could be hard-pressed 
to seek redress.  See Young v. Masci, 289 U.S. 253, 
258-59 (1933) (“The cases are many in which a per-
son acting outside the state may be held responsible 
according to the law of the state for injurious conse-
quences within it.”); Watson v. Emps. Liab. Assur. 
Corp., 348 U.S. 66, 72 (1954) (“As a consequence of 
the modern practice of conducting widespread busi-
ness activities throughout the entire United States, 
this Court has in a series of cases held that more 
states than one may seize hold of local activities 
which are part of multistate transactions and may 
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regulate to protect interests of its own people, even 
though other phases of the same transactions might 
justify regulatory legislation in other states.”).  There 
are limits on state law claims involving out-of-state 
activity (e.g., choice of law, foreign affairs preemp-
tion, due process limits on punitive damages, and 
due process limits on personal jurisdiction, among 
others).  In fact, Defendants have asked this court to 
dismiss most of the Defendants for lack of personal 
jurisdiction/due process concerns.  These issues are 
not part of the instant Rule 12(b)(6) motion, and will 
be decided by separate order(s).  Not among those 
limitations, however, is a federal common law doc-
trine that preempts state law claims simply because 
they involve some out-ofstate conduct.  Jackson v. 
Johns-Manville Sales Corp., 750 F.2d 1314, 1324 (5th 
Cir. 1985) (en banc) (“[A] dispute . . . cannot become 
‘interstate,’ in the sense of requiring the application 
of federal common law, merely because the conflict  
is not confined within the boundaries of a single 
state.”). 

6.  HRCP 9(b) & 9(g).  Defendants also argue dis-
missal is warranted for alleged shortcomings under 
HRCP Rules 9(b) and 9(g).  The court disagrees.  
Hawai‘i is a notice-pleading jurisdiction and Plaintiffs 
are not required to cite every bad act in their opera-
tive complaint.  Defendants clearly have reasonably 
particular notice of the misconduct alleged and the 
remedies sought.  (See Plaintiffs’ opposition to this 
motion, Dkt. 375, especially pages 38-45.)  To the  
extent more details can be fleshed out, that is for  
discovery and standard motions practice. 

7.  The common law adapts.  Defendants argue 
(and the City of New York opinion expresses) that 
climate change cases are based on “artful pleading.”  
Respectfully, we often see “artful pleading” in the 
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trial courts, where new conduct and new harms often 
arise: 

The argument that recognizing the tort will result 
in a vast amount of litigation has accompanied  
virtually every innovation in the law.  Assuming 
that it is true, that fact is unpersuasive unless the 
litigation largely will be spurious and harassing.  
Undoubtedly, when a court recognizes a new cause 
of action, there will be many cases based on it.  
Many will be soundly based and the plaintiffs in 
those cases will have their rights vindicated.  In 
other cases, plaintiffs will abuse the law for some 
unworthy end, but the possibility of abuse cannot 
obscure the need to provide an appropriate remedy. 

Fergerstrom v. Hawaiian Ocean View Estates, 50 Haw. 
374, 377 (1968) (opinion by Levinson, J.).  Here, the 
causes of action may seem new, but in fact are  
common.  They just seem new due to the unprece-
dented allegations involving causes and effects of  
fossil fuels and climate change.  Common law histori-
cally tries to adapt to such new circumstances. 

Dated:  Honolulu, Hawai‘i    March 29, 2022. 
 

/s/  Jeffrey P. Crabtree 

HONORABLE JEFFREY T. CRABTREE 
JUDGE OF THE ABOVE-ENTITLED COURT 
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IN THE SUPREME COURT OF 
THE STATE OF HAWAI‘I 

__________ 
 

SCAP-22-0000429 
 

CITY AND COUNTY OF HONOLULU and 
HONOLULU BOARD OF WATER SUPPLY, 

Plaintiffs-Appellees, 
 

v. 
 

SUNOCO LP, et al., 
Defendants-Appellants, 

 
and 

 
BHP GROUP LIMITED and BHP GROUP PLC, 

Defendants-Appellees. 
__________ 

 
APPEAL FROM THE CIRCUIT COURT 

OF THE FIRST CIRCUIT (CAAP-22-0000429; 
CASE NO. 1CCV-20-0000380) 

__________ 
 

[Filed March 31, 2023] 
__________ 

 
ORDER GRANTING APPLICATION 

FOR TRANSFER 

(Recktenwald, C.J., Nakayama, McKenna, 
Wilson, and Eddins, JJ.) 

Upon consideration of the application for transfer 
filed on March 3, 2023, and the record, 



 

 
 

97a

IT IS HEREBY ORDERED that the application for 
transfer is granted.  This case is transferred to the 
supreme court effective the date of this order. 

DATED:  Honolulu, Hawai‘i, March 31, 2023. 

/s/ Mark E. Recktenwald 
/s/ Paula A. Nakayama 
/s/ Sabrina S. McKenna 
/s/ Michael D. Wilson 
/s/ Todd W. Eddins 
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IN THE SUPREME COURT OF 
THE STATE OF HAWAI‘I 

__________ 
 

SCAP-22-0000429 
 

CITY AND COUNTY OF HONOLULU and 
HONOLULU BOARD OF WATER SUPPLY, 

Plaintiffs-Appellees, 
 

v. 
 

SUNOCO LP, et al., 
Defendants-Appellants, 

 
and 

 
BHP GROUP LIMITED and BHP GROUP PLC, 

Defendants-Appellees. 
__________ 

 
APPEAL FROM THE CIRCUIT COURT 

OF THE FIRST CIRCUIT (CAAP-22-0000429; 
CASE NO. 1CCV-20-0000380) 

__________ 
 

[Filed December 13, 2023] 
__________ 

 
JUDGMENT ON APPEAL 

(By:  Recktenwald, C.J., for the court1) 

                                                 
1 Court:  Recktenwald, C.J., McKenna, and Eddins, JJ., and 

Circuit Judge Johnson and Circuit Judge Tonaki, assigned by 
reason of vacancies. 
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Pursuant to the Opinion of the Supreme Court of 
the State of Hawai‘i entered on October 31, 2023, the 
Circuit Court of the First Circuit’s Order Denying 
Defendants’ Motion to Dismiss for Failure to State a 
Claim, filed March 29, 2022, and Order Denying De-
fendants’ Joint Motion to Dismiss for Lack of Person-
al Juridiction, filed March 31, 2022, are affirmed.  
Upon consideration of the application for transfer 
filed on March 3, 2023, and the record, 

DATED:  Honolulu, Hawai‘i, December 13, 2023. 

FOR THE COURT: 

/s/ Mark E. Recktenwald 

Chief Justice 
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__________ 
 

FIRST AMENDED COMPLAINT 

[Table of Contents Omitted] 

I.  INTRODUCTION 
1. Defendants, major corporate members of the 

fossil fuel industry, have known for nearly half a  
century that unrestricted production and use of their 
fossil fuel products create greenhouse gas pollution 
that warms the planet and changes our climate.  
They have known for decades that those impacts 
could be catastrophic and that only a narrow window 
existed to take action before the consequences would 
be irreversible.  They have nevertheless engaged in  
a coordinated, multi-front effort to conceal and deny 
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their own knowledge of those threats, discredit the 
growing body of publicly available scientific evidence, 
and persistently create doubt in the minds of  
customers, consumers, regulators, the media,  
journalists, teachers, and the public about the reality 
and consequences of the impacts of their fossil fuel 
pollution. 

2. At the same time, Defendants have promoted 
and profited from a massive increase in the extrac-
tion and consumption of oil, coal, and natural gas, 
which has in turn caused an enormous, foreseeable, 
and avoidable increase in global greenhouse gas  
pollution and a concordant increase in the concentra-
tion of greenhouse gases,1 particularly carbon dioxide 
(“CO2”) and methane, in the Earth’s atmosphere.  
Those disruptions of the Earth’s otherwise balanced 
carbon cycle have substantially contributed to a wide 
range of dire climate-related effects, including but 
not limited to global atmospheric and ocean warming, 
ocean acidification, melting polar ice caps and glaciers, 
more extreme and volatile weather, drought, and sea 
level rise. 

3. Plaintiffs, the City and County of Honolulu 
and its departments and agencies (“City”), and the 
Honolulu Board of Water Supply (“BWS”),2 along 
with Plaintiffs’ residents, ratepayers, infrastructure, 
and natural resources, suffer the consequences of  
Defendants’ campaign of deception. 

                                                 
1 As used in this Complaint, the term “greenhouse gases”  

refers collectively to carbon dioxide, methane, and nitrous oxide.  
Where a cited source refers to a specific gas or gases, or when a 
process relates only to a specific gas or gases, this Complaint 
refers to each gas by name. 

2 As used herein, “County” refers to the Plaintiffs’ geographic 
areas. 
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4. Defendants are extractors, producers, refiners, 
manufacturers, distributors, promoters, marketers, 
and/or sellers of fossil fuel products, each of which 
contributed to deceiving the public about the role of 
their products in causing the global climate crisis.  
Decades of scientific research has shown that pollu-
tion from Defendants’ fossil fuel products plays a  
direct and substantial role in the unprecedented  
rise in emissions of greenhouse gas pollution and  
increased atmospheric CO2 concentrations that has 
occurred since the mid-20th century.  This dramatic 
increase in atmospheric CO2 and other greenhouse 
gases is the main driver of the gravely dangerous 
changes occurring to the global climate. 

5. Anthropogenic greenhouse gas pollution, primar-
ily in the form of CO2, is far and away the dominant 
cause of global warming, resulting in severe impacts 
including but not limited to sea level rise, disruption 
to the hydrologic cycle, more frequent and intense 
extreme precipitation events and associated flooding, 
more frequent and intense heatwaves, more frequent 
and intense droughts, and associated consequences  
of those physical and environmental changes.3  The 
primary cause of this is the combustion of coal, oil, 
and natural gas, referred to collectively in this Com-
plaint as “fossil fuel products.”4 

                                                 
3 See IPCC, Climate Change 2014: Synthesis Report, Contri-

bution of Working Groups I, II and III to the Fifth Assessment 
Report of the Intergovernmental Panel on Climate Change 
[Core Writing Team, R.K. Pachauri and L.A. Meyer (eds.)].  
IPCC, Geneva, Switzerland (2014) 6, Figure SMP.3, 
https://www.ipcc.ch/report/ar5/syr. 

4 See Pierre Friedlingstein, et al., Global Carbon Budget 
2019, 11 EARTH SYST. SCI. DATA 1783 (2019), https://www.earth-
syst-sci-data.net/11/1783/2019 (accessed Feb. 21, 2020). 
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6. The rate at which Defendants have extracted 
and sold fossil fuel products has exploded since the 
Second World War, as have emissions from those 
products.  The substantial majority of all greenhouse 
gas emissions in history has occurred since the 
1950s, a period known as the “Great Acceleration.”5  
About three quarters of all industrial CO2 emissions 
in history have occurred since the 1960s,6 and more 
than half have occurred since the late 1980s.7   
The annual rate of CO2 emissions from extraction, 
production, and consumption of fossil fuels has  
increased substantially since 1990.8 

7. Defendants have known for more than 50 
years that greenhouse gas pollution from their fossil 
fuel products would have a significant adverse impact 
on the Earth’s climate and sea levels.  Defendants’ 
awareness of the negative implications of their actions 
corresponds almost exactly with the Great Accelera-
tion and with skyrocketing greenhouse gas emissions.  
With that knowledge, Defendants took steps to pro-
tect their own assets from those threats through  
immense internal investment in research, infrastruc-
ture improvements, and plans to exploit new oppor-
tunities in a warming world. 

8. Instead of warning of those known consequences 
from the intended and foreseeable uses of their prod-
ucts and working to minimize the damage associated 
with the use and combustion of such products,  
                                                 

5 Will Steffen et al., The Trajectory of the Anthropocene:  The 
Great Acceleration, 2 THE ANTHROPOCENE REVIEW 81, 81 (2015). 

6 R. J. Andres et al., A Synthesis of Carbon Dioxide Emissions 
from Fossil-Fuel Combustion, 9 BIOGEOSCIENCES 1845, 1851 
(2012). 

7 Id. 
8 Friedlingstein et al., supra note 4. 
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Defendants concealed the dangers, promoted false 
and misleading information, sought to undermine 
public support for greenhouse gas regulation, and 
engaged in massive campaigns to promote the ever-
increasing use of their products at ever-greater  
volumes.  All Defendants’ actions in concealing the 
dangers of, promoting false and misleading infor-
mation about, and engaging in massive campaigns to 
promote increasing use of their fossil fuel products 
has contributed substantially to the buildup of CO2 
in the atmosphere that drives global warming and its 
physical, environmental, and socioeconomic conse-
quences, including those on Plaintiffs. 

9. Defendants are directly responsible for the 
substantial increase in all CO2 emissions between 
1965 and the present.  Defendants individually and 
collectively played leadership roles in denialist  
campaigns to misinform and confuse the public and 
obscure the role of Defendants’ products in causing 
global warming and its associated impacts.  But for 
such campaigns, climate crisis impacts on Plaintiffs 
would have been substantially mitigated or eliminated 
altogether.  Accordingly, Defendants are directly  
responsible for a substantial portion of the climate 
crisis-related impacts on Plaintiffs. 

10. As a direct and proximate consequence of  
Defendants’ wrongful conduct, the average sea level 
will rise substantially along the County’s coastline, 
causing flooding, erosion, and beach loss; extreme 
weather, including hurricanes and tropical storms, 
“rain bomb” events, drought, heatwaves, and other 
phenomena will become more frequent, longer-
lasting, and more severe; ocean warming and acidifi-
cation will reduce fish catch and injure or kill coral 
reefs that protect the island from increasingly intense 
storm surges; freshwater supplies will become increas-
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ingly scarce; endemic species will lose habitat, while 
invasive and disease carrying-pest species will 
thrive; and the cascading social, economic, and other 
consequences of those environmental changes—all 
due to anthropogenic global warming—will increase 
in the County. 

11. As a direct result of those and other climate 
crisis-caused environmental changes, Plaintiffs have 
suffered and will continue to suffer severe injuries, 
including but not limited to: injury or destruction of 
City- and/or BWS-owned or operated facilities critical 
for operations, utility services, and risk management, 
as well as other assets essential to community 
health, safety, and well-being; increased planning 
and preparation costs for community adaptation  
and resiliency to the effects of the climate crisis;  
decreased tax revenue due to impacts on the local 
tourism and ocean-based economy and property tax 
base; and others. 

12. Defendants’ individual and collective conduct, 
including but not limited to their introduction of  
fossil fuel products into the stream of commerce 
knowing, but failing to warn of, the threats posed  
to the world’s climate; their wrongful promotion of 
their fossil fuel products and concealment of known 
hazards associated with the use of those products; 
their public deception campaigns designed to obscure 
the connection between their products and global 
warming and the environmental, physical, social, 
and economic consequences flowing from it; and their 
failure to pursue less hazardous alternatives, actually 
and proximately caused Plaintiffs’ injuries. 

13. Accordingly, the Plaintiffs bring this action 
against Defendants for Public Nuisance, Private 
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Nuisance, Strict Liability for Failure to Warn, Negli-
gent Failure to Warn, and Trespass. 

14. Plaintiffs hereby disclaim injuries arising on 
federal property and those arising from special-
formula fossil-fuel products that Defendants designed 
specifically for, and provided exclusively to, the fed-
eral government for use by the military for military 
and national defense purposes. 

15. Plaintiffs seek to ensure that the parties who 
have profited from externalizing the consequences 
and costs of dealing with global warming and its 
physical, environmental, social, and economic conse-
quences, bear the costs of those impacts, rather than 
the City, BWS, taxpayers, ratepayers, residents, or 
broader segments of the public. 
II.  PARTIES 

A.  Plaintiffs 
16. Plaintiff, the City and County of Honolulu, 

brings this action as an exercise of its police power, 
which includes but is not limited to its power to pre-
vent injuries to and pollution of the City’s property 
and waters, to prevent and abate nuisances, and to 
prevent and abate hazards to public health, safety, 
welfare, and the environment. 

17. The City consists of several Offices, Depart-
ments, and Divisions, each with purview over City 
operations, facilities, property, and/or programs that 
have been injured by Defendants’ conduct as alleged 
herein and consequent global warming-related impacts.  
Among those agencies are the City’s Office of Climate 
Change, Sustainability, and Resiliency, which plans 
for and prepares the City, its subdivisions, and its 
constituents for environmental changes and associated 
injuries, including those caused by Defendants’ con-
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duct; the Department of Parks and Recreation, which 
operates and maintains the City’s network of beach 
parks and other recreational resources; the Depart-
ment of Facility Maintenance, which maintains the 
City’s critical public infrastructure such as roads, 
bridges, flood control systems, City buildings, and 
others; the Department of Land Management, which 
manages City-owned real property, including property 
lost to coastal erosion and flooding; and the Depart-
ment of Environmental Services, which operates the 
City’s wastewater infrastructure and is undertaking 
expensive retrofit projects to protect that infrastruc-
ture from sea level rise. 

18. Plaintiff the Honolulu Board of Water Supply 
is a semi-autonomous agency that owns, operates, 
and maintains the public drinking water system and 
manages municipal water resources in the County. 
BWS must plan for drinking water shortages and 
must repair infrastructure damaged as a result of 
Defendants’ conduct. BWS finances its capital projects 
and operations from water sales to businesses and 
consumers in the County. 

B.  Defendants 
19. When reference in this Complaint is made to 

an act or omission of the Defendants, unless specifi-
cally attributed or otherwise stated, such references 
should be interpreted to mean that the officers, direc-
tors, agents, employees, or representatives of the  
Defendants committed or authorized such an act or 
omission, or failed to adequately supervise or properly 
control or direct their employees while engaged in 
the management, direction, operation, or control of 
the affairs of Defendants, and did so while acting 
within the scope of their employment or agency. 
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20. Sunoco Entities 
a.  Sunoco LP is a fossil fuel product distribu-

tor, marketer, and promoter.  Sunoco LP is registered 
in Delaware and has its headquarters in Dallas,  
Texas.  Sunoco LP consists of numerous divisions, 
subsidiaries and affiliates engaged in all aspects  
of the fossil fuel industry, including exploration,  
development, extraction, manufacturing and energy  
production, transport, trading, marketing, distribu-
tion, and/or sales. 

b. Sunoco LP controls and has controlled  
companywide decisions about the quantity, nature, 
and extent of fossil fuel production, marketing,  
and sales, including those of its subsidiaries.  Sunoco 
LP’s managing partners determine whether and to 
what extent Sunoco subsidiary holdings around the 
globe—including Hawaiʻi—market, produce, and/or 
distribute fossil fuel products. 

c. Sunoco LP controls and has controlled  
companywide decisions related to climate change  
and greenhouse gas emissions from its fossil fuel 
products, including those of its subsidiaries. 

d.  On information and belief, each of Sunoco 
LP’s subsidiaries functions as an alter ego of Sunoco 
LP, including by conducting fossil fuel-related busi-
ness in Hawaiʻi that Sunoco LP would otherwise 
conduct if it were present in Hawaiʻi, sharing direc-
tors and officers with supervisory roles over both 
Sunoco LP and the subsidiary, and employing the 
same people.  

e.  Aloha Petroleum LLC is a subsidiary of 
Sunoco LP.  Aloha Petroleum LLC is registered in 
Delaware and has its principal place of business in 
Dallas, Texas.  Aloha Petroleum LLC’s principal line 
of business includes the marketing, terminaling, and 
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distribution of gasoline, diesel, ethanol, lubricants, 
and other petroleum products in Hawaiʻi.  Aloha  
Petroleum LLC purchased the assets of Shell Oil 
Company, Inc., in the State of Hawaiʻi in or about 
2010. 

f. Aloha Petroleum, Ltd. is a subsidiary of 
Sunoco LP. Aloha Petroleum, Ltd. is incorporated  
in Hawai‘i with its principal place of business in 
Honolulu.  Aloha Petroleum, Ltd.’s principal line of 
business includes the marketing, terminaling, and 
distribution of gasoline, diesel, biodiesel, ethanol, 
lubricants, and other petroleum and fossil fuel prod-
ucts.  Aloha Petroleum, Ltd. was formerly known as 
Associated Oil, a division of Tidewater Oil.  At times 
relevant to this litigation, Associated Oil was a  
subsidiary of Phillips 66, a predecessor-in-interest to 
ConocoPhillips. 

g. Defendants Sunoco LP, Aloha Petroleum 
LLC, Aloha Petroleum, Ltd., and their predecessors, 
successors, parents, subsidiaries, affiliates, and divi-
sions are collectively referred to herein as “Sunoco.” 

h. Sunoco has and continues to tortiously  
market, advertise, and promote its products in  
Hawai‘i, with knowledge that those products have 
caused and will continue to cause climate crisis-
related injuries in Hawai‘i, including to Plaintiffs.  A 
substantial portion of Sunoco’s fossil fuel products 
are or have been transported, traded, distributed, 
promoted, marketed, manufactured, sold, and/or  
consumed in Hawai‘i, from which Sunoco derives and 
has derived substantial revenue.  Sunoco is one of 
the largest fossil fuel product marketers and sellers 
in Hawai‘i. Sunoco has a long history of marketing 
and selling fossil fuel products in Hawaiʻi, including 
operating numerous gas stations going back to at 
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least the mid-20th century.  Sunoco acquired Shell 
Hawaii’s assets in 2010, which included 32 retail 
sites, five fuel distribution terminals, and associated 
assets on Oʻahu, Maui, the Big Island, and Kauaʻi.  
Sunoco was a member of the American Petroleum  
Institute’s CO2 Task Force during the 1970s and 
1980s, which played a key role in hiding the indus-
try’s knowledge concerning climate change and  
disseminating misinformation.  Sunoco retains the 
license for, and operates, Shell-branded gas stations 
across Hawaiʻi, in addition to its own Aloha-branded 
stations.  Sunoco maintains an interactive website  
by which it directs prospective customers to Aloha-
branded service stations in Hawai‘i.  Sunoco offers  
an Aloha-branded proprietary credit card known as 
the “Save-A-$ Club Card,” which allows consumers  
in Hawai‘i to pay for gasoline and other products at 
Aloha-branded service stations, and which encour-
ages consumers to use Aloha-branded gas stations  
by offering various rewards, including discounts on 
gasoline purchases. 

21. Exxon Entities 
a. Exxon Mobil Corporation is a multi-

national, vertically integrated energy and chemicals 
company incorporated in the State of New Jersey 
with its headquarters and principal place of business 
in Irving, Texas.  Exxon Mobil Corporation is among 
the largest publicly traded international oil and gas 
companies in the world.  Exxon Mobil Corporation 
was formerly known as, did or does business as, 
and/or is the successor in liability to ExxonMobil  
Refining and Supply Company, Exxon Chemical U.S.A., 
ExxonMobil Chemical Corporation, ExxonMobil 
Chemical U.S.A., ExxonMobil Refining & Supply 
Corporation, Exxon Company, U.S.A., Exxon Corpo-
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ration, and Mobil Corporation.  Exxon Mobil Corpo-
ration is registered to do business in Hawai‘i and has 
a registered agent for service of process in Honolulu, 
Hawai‘i. 

b.  Exxon Mobil Corporation controls and has 
controlled companywide decisions about the quantity 
and extent of fossil fuel production and sales, includ-
ing those of its subsidiaries.  Exxon Mobil Corpora-
tion’s 2017 Form 10-K filed with the United States 
Securities and Exchange Commission represents that 
its success, including its “ability to mitigate risk and 
provide attractive returns to shareholders, depends 
on [its] ability to successfully manage [its] overall 
portfolio, including diversification among types and 
locations of our projects.” 

c.  Exxon Mobil Corporation controls and has 
controlled companywide decisions related to climate 
change and greenhouse gas emissions from its fossil 
fuel products, including those of its subsidiaries.  
Exxon Mobil Corporation’s Board holds the highest 
level of direct responsibility for climate change policy 
within the company.  Exxon Mobil Corporation’s 
Chairman of the Board and Chief Executive Officer, 
its President, and the other members of its Manage-
ment Committee are actively engaged in discussions 
relating to greenhouse gas emissions and the risks of 
climate change on an ongoing basis.  Exxon Mobil 
Corporation requires its subsidiaries to provide an 
estimate of greenhouse gas-related emissions costs in 
their economic projections when seeking funding for 
capital investments. 

d.  On information and belief, each of Exxon 
Mobil Corporation’s subsidiaries functions as an alter 
ego of Exxon Mobil Corporation, including by con-
ducting fossil fuel-related business in Hawaiʻi that 
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Exxon Mobil Corporation would otherwise conduct if 
it were present in Hawaiʻi, sharing directors and  
officers with supervisory roles over both Exxon Mobil 
Corporation and the subsidiary, and employing the 
same people. 

e.  Exxonmobil Oil Corporation is incorporated 
in the State of New York with its principal place of 
business in Irving, Texas.  Exxonmobil Oil Corpora-
tion is registered to do business in Hawai‘i and has a 
registered agent for service of process in Honolulu, 
Hawai‘i.  Exxonmobil Oil Corporation was formerly 
known as, did or does business as, and/or is the  
successor in liability to Mobil Oil Corporation. 

f.  “Exxon” as used hereafter means collectively 
Defendants Exxon Mobil Corporation and Exxon-
mobil Oil Corporation, and their predecessors,  
successors, parents, subsidiaries, affiliates, and  
divisions. 

g.  Exxon consists of numerous divisions and 
affiliates in all areas of the fossil fuel industry,  
including exploration for and production of crude oil 
and natural gas; manufacture of petroleum products; 
and transportation, promotion, marketing, and sale 
of crude oil, natural gas, and petroleum products.  
Exxon is also a major manufacturer and marketer of 
commodity petrochemical products. 

h.  Exxon has and continues to tortiously dis-
tribute, market, advertise, and promote its products 
in Hawai‘i, with knowledge that those products have 
caused and will continue to cause climate crisis-
related injuries in Hawai‘i, including to Plaintiffs.   
A substantial portion of Exxon’s fossil fuel products 
are or have been transported, traded, supplied, dis-
tributed, promoted, marketed, sold, and/or consumed 
in Hawai‘i, from which Exxon derives and has  
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derived substantial revenue.  For example, Exxon  
directly and through its subsidiaries and/or prede-
cessors in interest supplied substantial quantities of 
fossil fuel products, including but not limited to 
crude oil, to Hawai‘i during the period relevant to 
this litigation. 

22. Shell Entities 
a. Royal Dutch Shell PLC is a vertically  

integrated, multinational energy and petrochemical 
company.  Royal Dutch Shell is incorporated in  
England and Wales, with its headquarters and prin-
cipal place of business in the Hague, Netherlands.  
Royal Dutch Shell PLC consists of numerous  
divisions, subsidiaries and affiliates engaged in all 
aspects of the fossil fuel industry, including explora-
tion, development, extraction, manufacturing and 
energy production, transport, trading, marketing, 
and sales.  

b. Royal Dutch Shell PLC controls and has 
controlled companywide decisions about the quantity 
and extent of fossil fuel production and sales, includ-
ing those of its subsidiaries.  Royal Dutch Shell 
PLC’s Board of Directors determines whether and to 
what extent Shell subsidiary holdings around the 
globe produce Shell-branded fossil fuel products.  For 
instance, in 2015, a Royal Dutch Shell PLC subsidi-
ary employee admitted in a deposition that Royal 
Dutch Shell PLC’s Board of Directors made the  
decision whether to drill a particular oil deposit off 
the coast of Alaska. 

c. Royal Dutch Shell PLC controls and has 
controlled companywide decisions related to climate 
change and greenhouse gas emissions from its fossil 
fuel products, including those of its subsidiaries.  
Overall accountability for climate change within  
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the Shell group of companies lies with Royal Dutch 
Shell PLC’s Chief Executive Officer and Executive 
Committee.  For instance, at least as early as 1988, 
Royal Dutch Shell PLC, through its subsidiaries,  
was researching companywide CO2 emissions and 
concluded that the Shell group of companies account-
ed for “4% of the CO2 emitted worldwide from  
combustion,” and that climatic changes could compel 
the Shell group, as controlled by Royal Dutch Shell 
PLC, to “examine the possibilities of expanding and  
contracting [its] business accordingly.”  Royal Dutch 
Shell PLC’s CEO has stated that Royal Dutch Shell 
PLC would reduce the carbon footprint of its prod-
ucts, including those of its subsidiaries “by reducing 
the net carbon footprint of the full range of Shell 
emissions, from our operations and from the consump-
tion of our products.”  Additionally, in November 
2017, Royal Dutch Shell PLC announced it would  
reduce the carbon footprint of “its energy products” 
by “around” half by 2050.  Royal Dutch Shell PLC’s 
effort is inclusive of all fossil fuel products produced 
under the Shell brand, including those of its subsidi-
aries. 

d.  On information and belief, each of Royal 
Dutch Shell PLC’s subsidiaries functions as an alter 
ego of Royal Dutch Shell PLC, including by conduct-
ing fossil fuel-related business in Hawaiʻi that Royal 
Dutch Shell PLC would otherwise conduct if it were 
present in Hawaiʻi, sharing directors and officers 
with supervisory roles over both Royal Dutch Shell 
PLC and the subsidiary, and employing the same 
people. 

e.  Shell Oil Company is a wholly owned sub-
sidiary of Royal Dutch Shell PLC that acts on Royal 
Dutch Shell PLC’s behalf and subject to Royal Dutch 
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Shell PLC’s control.  Shell Oil Company is incorpo-
rated in Delaware and with its principal place of 
business in Houston, Texas.  Shell Oil Company is 
registered to do business in Hawai‘i and has a regis-
tered agent for service of process in Honolulu,  
Hawai‘i. Shell Oil Company was formerly known as, 
did or does business as, and/or is the successor in  
liability to Deer Park Refining LP, Shell Oil, Shell 
Oil Products, Shell Chemical, Shell Trading US, 
Shell Trading (US) Company, Shell Energy Services, 
The Pennzoil Company, Shell Oil Products Company 
LLC, Shell Oil Products Company, Star Enterprise 
LLC, and Pennzoil-Quaker State Company. 

f.  Shell Oil Products Company LLC is a wholly 
owned subsidiary of Royal Dutch Shell PLC.  Shell 
Oil Products Company LLC is incorporated in the 
State of Delaware and maintains its principal place 
of business in Houston, Texas.  Shell Oil Products 
Company LLC is registered to do business in Hawai‘i 
and has a registered agent for service of process in 
Honolulu, Hawai‘i.  Shell Oil Products Company LLC 
is an energy and petrochemical company involved in 
refining, transportation, distribution and marketing 
of Shell fossil fuel products. 

g.  Defendants Royal Dutch Shell PLC, Shell 
Oil Company, Shell Oil Products Company LLC, and 
their predecessors, successors, parents, subsidiaries, 
affiliates, and divisions are collectively referred to as 
“Shell.”  

h.  Shell has and continues to tortiously dis-
tribute, market, advertise, and promote its products 
in Hawai‘i, with knowledge that those products have 
caused and will continue to cause climate crisis-
related injuries in Hawai‘i, including to Plaintiffs.  A 
substantial portion of Shell’s fossil fuel products are 
or have been supplied, traded, distributed, promoted, 
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marketed, sold, and/or consumed in Hawai‘i, from 
which Shell derives and has derived substantial rev-
enue.  Among other endeavors, Shell has marketed 
and/or markets gasoline and other fossil fuel prod-
ucts to consumers in Hawai‘i, including through over 
thirty-five Shell-branded petroleum service stations 
located in Hawai‘i.  Shell maintains an interactive 
website by which it directs prospective customers to 
Shell-branded service stations in Hawai‘i.  Shell offers 
a proprietary credit card known as the “Shell Fuel 
Rewards Card,” which allows consumers in Hawai‘i 
to pay for gasoline and other products at Shell-
branded service stations, and which encourages con-
sumers to use Shell-branded gas stations by offering 
various rewards, including discounts on gasoline 
purchases.  Shell further maintains a smartphone 
application known as the “Shell US App” that offers 
Hawai‘i consumers a cashless payment method for 
gasoline and other products at Shell-branded service 
stations.  Hawai‘i consumers utilize the payment 
method by providing their credit card information 
through the application.  Hawai‘i consumers can  
also receive rewards including discounts on gasoline 
purchases by registering their personal identifying 
information into the Shell US App and using the  
application to identify and activate gas pumps at 
Shell service stations during a purchase.  Shell  
continues to license the Shell fossil fuel product 
brand name to petroleum sellers in Hawai‘i.  During 
the period relevant to this litigation, Shell owned and 
operated five fossil fuel distribution terminals and 
associated assets on Oʻahu, Maui, the Big Island, 
and Kauaʻi. 

23. Chevron Entities 
a.  Chevron Corporation is a multi-national, 

vertically integrated energy and chemicals company 
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incorporated in the State of Delaware, with its global 
headquarters and principal place of business in San 
Ramon, California. 

b.  Chevron Corporation operates through a 
web of United States and international subsidiaries 
at all levels of the fossil fuel supply chain.  Chevron 
Corporation and its subsidiaries’ operations consist 
of:  (1) exploring for, developing, and producing crude 
oil and natural gas; (2) processing, liquefaction, 
transportation, and regasification associated with 
liquefied natural gas; (3) transporting crude oil by 
major international oil export pipelines; (4) trans-
porting, storing, and marketing natural gas; (5) refin-
ing crude oil into petroleum products; marketing of 
crude oil and refined products; (6) transporting crude 
oil and refined products by pipeline, marine vessel, 
motor equipment, and rail car; (7) basic and applied 
research in multiple scientific fields including chem-
istry, geology, and engineering; and (8) manufactur-
ing and marketing of commodity petrochemicals, 
plastics for industrial uses, and fuel and lubricant 
additives. 

c.  Chevron Corporation controls and has con-
trolled companywide decisions about the quantity 
and extent of fossil fuel production and sales, includ-
ing those of its subsidiaries. 

d. Chevron Corporation controls and has  
controlled companywide decisions related to climate 
change and greenhouse gas emissions from its fossil 
fuel products, including those of its subsidiaries. 

e.  On information and belief, each of Chevron 
Corporation’s subsidiaries functions as an alter ego of 
Chevron Corporation, including by conducting fossil 
fuel-related business in Hawaiʻi that Chevron Corpo-
ration would otherwise conduct if it were present  
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in Hawaiʻi, sharing directors and officers with super-
visory roles over both Chevron Corporation and the 
subsidiary, and employing the same people. 

f.  Chevron U.S.A. Inc. is a Pennsylvania cor-
poration with its principal place of business located 
in San Ramon, California.  Chevron U.S.A. Inc. is 
registered to do business in and has a registered 
agent for service of process in Honolulu, Hawai‘i.  
Chevron U.S.A. Inc. is a wholly-owned subsidiary of 
Chevron Corporation that acts on Chevron Corpora-
tion’s behalf and subject to Chevron Corporation’s 
control.  Chevron U.S.A. Inc. was formerly known as, 
and did or does business as, and/or is the successor in 
liability to Gulf Oil Corporation, Gulf Oil Corporation 
of Pennsylvania, Chevron Products Company, Chev-
ron Chemical Company, Texaco, Inc., and Unocal Corp. 

g.  “Chevron” as used hereafter, means collec-
tively, Defendants Chevron Corporation and Chevron 
U.S.A. Inc., and their predecessors, successors,  
parents, subsidiaries, affiliates, and divisions. 

h. Chevron has and continues to tortiously  
distribute, market, advertise, and promote its prod-
ucts in Hawai‘i, with knowledge that those products 
have caused and will continue to cause climate crisis-
related injuries in Hawai‘i, including to Plaintiffs.  A 
substantial portion of Chevron’s fossil fuel products 
are or have been refined, traded, distributed, promot-
ed, marketed, sold, and/or consumed in Hawai‘i, from 
which Chevron derives and has derived substantial 
revenue.  For example, during the period relevant  
to this litigation, Chevron owned and operated a 
58,000-barrel-per-day refinery on Oʻahu.  Chevron 
owns and operates four fossil fuel storage terminals 
on Oʻahu, Maui, Kauaʻi, and the Big Island.   
Additionally, Chevron markets and/or has marketed 
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gasoline and other fossil fuel products to consumers, 
including through over eighty Chevron-branded  
petroleum services stations in Hawai‘i.  Chevron  
offers proprietary credit cards known as the “Chev-
ron Techron Advantage Card,” and “Texaco Techron 
Advantage Card,” which allow consumers in Hawai‘i 
to pay for gasoline and other products at Chevron- 
and/or Texaco-branded service stations, and which 
encourage consumers in Hawai‘i to use Chevron- 
and/or Texaco-branded service stations by offering 
various rewards, including discounts on gasoline 
purchases at Chevron and/or Texaco service stations 
and cash rebates.  Chevron maintains an interactive 
website by which it directs prospective customers  
to Chevon- and Texaco-branded service stations in 
Hawai‘i.  Chevron further maintains smartphone  
applications known as the “Chevron App” and “Texaco 
App” that offer Hawai‘i consumers a cashless payment 
method for gasoline and other products at Chevron- 
and/or Texaco-branded service stations.  Consumers 
in Hawai‘i utilize the payment method by providing 
their credit card information through the application.  
Consumers in Hawai‘i can also receive rewards  
including discounts on gasoline purchases by regis-
tering their personal identifying information into the 
Chevron App and Texaco App and using the applica-
tion to identify and activate gas pumps at Chevron 
and/or Texaco service stations during a purchase. 

24. BHP Entities 
a.  BHP is a dual-listed company consisting of 

two parent companies:  BHP Group Limited, which is 
registered in Australia and maintains its headquar-
ters in Melbourne, Victoria, Australia; and BHP 
Group plc, which is registered in England and Wales, 
and maintains its headquarters in London, England.  
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Collectively, those entities are referred to herein as 
“BHP Group.” 

b. BHP Group operates as a multinational, 
vertically-integrated, petroleum, natural gas, and 
coal company, consisting of multiple affiliates,  
subsidiaries, and segments.  BHP Group’s fossil fuel 
products-related operations consist of exploration, 
evaluation, development, extraction, processing, 
transportation, marketing, and logistics. 

c.  BHP Group controls and has controlled 
companywide decisions about the quantity and  
extent of fossil fuel production and sales, including 
those of its subsidiaries. 

d.  BHP Group controls and has controlled 
companywide decisions related to climate change  
and greenhouse gas emissions from its fossil fuel 
products, including those of its subsidiaries. 

e.  On information and belief, each of BHP 
Group’s subsidiaries functions as an alter ego of BHP 
Group, including by conducting fossil fuel-related 
business in Hawaiʻi that BHP Group would other-
wise conduct if it were present in Hawaiʻi, sharing 
directors and officers with supervisory roles over 
both BHP Group and the subsidiary, and employing 
the same people. 

f.  BHP Group owns several subsidiaries that 
do fossil fuel products-related business in the United 
States, including in Hawai‘i, including, but not  
limited to, BHP Hawaii Inc.  BHP Hawaii Inc. is  
incorporated in Hawai‘i. 

g.  “BHP,” as used hereafter, refers to BHP 
Group and BHP Hawaii Inc., together with their  
predecessors, successors, parents, subsidiaries, affili-
ates, and divisions. 
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h.  BHP has tortiously distributed, marketed, 
advertised, and promoted its products in Hawai‘i, 
with knowledge that those products have caused and 
will continue to cause climate crisis-related injuries 
in Hawai‘i, including to Plaintiffs.  A substantial  
portion of BHP’s fossil fuel products are or have been 
manufactured, refined, traded, distributed, promoted, 
marketed, sold, and/or consumed in Hawai‘i, from 
which BHP derives and has derived substantial  
revenue.  For example, BHP owned and operated a 
fossil fuel refinery in Kapolei on Oʻahu during the 
time relevant to this litigation.  Additionally, BHP 
marketed fossil fuel products to Hawaiʻi consumers 
through more than thirty BHP-branded retail petro-
leum service stations throughout Hawaiʻi. 

25. BP Entities 
a. BP P.L.C. is a multi-national, vertically  

integrated energy and petrochemical public limited 
company, registered in England and Wales with its 
principal place of business in London, England.   
BP P.L.C. consists of three main operating segments: 
(1) exploration and production, (2) refining and mar-
keting, and (3) gas power and renewables.  BP P.L.C. 
is the ultimate parent company of numerous subsidi-
aries, referred to collectively as the “BP Group,” 
which explore for and extract oil and gas worldwide; 
refine oil into fossil fuel products such as gasoline; 
and market and sell oil, fuel, other refined petroleum 
products, and natural gas worldwide.  BP P.L.C.’s 
subsidiaries explore for oil and natural gas under a 
wide range of licensing, joint arrangement, and other 
contractual agreements. 

b.  BP P.L.C. controls and has controlled com-
panywide decisions about the quantity and extent of 
fossil fuel production and sales, including those of its 
subsidiaries.  BP P.L.C. is the ultimate decisionmaker 
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on fundamental decisions about the BP Group’s core 
business, i.e., the level of companywide fossil fuels  
to produce, including production among BP P.L.C.’s 
subsidiaries.  For instance, BP P.L.C. reported that in 
2016-17 it brought online thirteen major exploration 
and production projects.  Those contributed to a 12-
percent increase in the BP Group’s overall fossil fuel 
product production.  Those projects were carried out 
by BP P.L.C.’s subsidiaries.  Based on those projects, 
BP P.L.C. expects the BP Group to deliver to custom-
ers 900,000 barrels of new product per day by 2021.  
BP P.L.C. further reported that in 2017 it sanctioned 
three new exploration projects in Trinidad, India, 
and the Gulf of Mexico.  

c. BP P.L.C. controls and has controlled  
companywide decisions related to climate change and 
greenhouse gas emissions from its fossil fuel prod-
ucts, including those of its subsidiaries.  BP P.L.C. 
makes fossil fuel production decisions for the entire 
BP Group based on factors including climate change.  
BP P.L.C.’s Board is the highest decision-making 
body within the company, with direct responsibility 
for the BP Group’s climate change policy.  BP P.L.C.’s 
chief executive is responsible for maintaining the  
BP Group’s system of internal control that governs 
the BP Group’s business conduct.  BP P.L.C. reviews 
climate change risks facing the BP Group through 
two executive committees as part of BP Group’s  
established management structure, and directs 
Group-wide strategy and decisions regarding climate 
change. 

d.  On information and belief, each of BP 
P.L.C.’s subsidiaries functions as an alter ego of BP 
P.L.C., including by conducting fossil fuel-related 
business in Hawaiʻi that BP P.L.C. would otherwise 
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conduct if it were present in Hawaiʻi, sharing direc-
tors and officers with supervisory roles over both BP 
P.L.C. and the subsidiary, and employing the same 
people. 

e.  BP America Inc. is a wholly owned subsidi-
ary of BP P.L.C. that acts on BP P.L.C.’s behalf and 
is subject to BP P.L.C.’s control.  BP America Inc. is  
a vertically integrated energy and petrochemical 
company incorporated in the State of Delaware with 
its headquarters and principal place of business in 
Houston, Texas.  BP America Inc., consists of numer-
ous divisions and affiliates in all aspects of the fossil 
fuel industry, including exploration for and produc-
tion of crude oil and natural gas; manufacture of  
petroleum products; and transportation, marketing, 
and sale of crude oil, natural gas, and petroleum 
products.  BP America Inc. is registered to do busi-
ness in Hawai‘i and has a registered agent for service 
of process in Honolulu, Hawai‘i.  BP America Inc. 
was formerly known as, did or does business as, 
and/or is the successor in liability to Amoco Corpora-
tion; Amoco Oil Company; ARCO Products Company; 
Atlantic Richfield Delaware Corporation; Atlantic 
Richfield Company (a Delaware Corporation); BP 
Exploration & Oil, Inc.; BP Products North America 
Inc.; BP Amoco Corporation; BP Amoco Plc; BP Oil, 
Inc.; BP Oil Company; Sohio Oil Company; Standard 
Oil of Ohio (SOHIO); Standard Oil (Indiana); The  
Atlantic Richfield Company (a Pennsylvania corpora-
tion) and its division, the Arco Chemical Company. 

f.  Defendants BP P.L.C. and BP America, Inc., 
together with their predecessors, successors, parents, 
subsidiaries, affiliates, and divisions, are collectively 
referred to herein as “BP.” 
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g.  BP has and continues to tortiously distrib-
ute, market, advertise, and promote its products in 
Hawai‘i, with knowledge that those products have 
caused and will continue to cause climate crisis-
related injuries in Hawai‘i, including to Plaintiffs.  A 
substantial portion of BP’s fossil fuel products are or 
have been supplied, transported, traded, distributed, 
promoted, marketed, sold, and/or consumed in Hawai‘i, 
from which BP derives and has derived substantial 
revenue.  For example, BP directly and through its 
subsidiaries and/or predecessors in interest supplied 
substantial quantities of fossil fuel products, includ-
ing but not limited to crude oil, to Hawai‘i during the 
period relevant to this litigation.  At times relevant 
to this complaint, BP engaged in the production of 
crude oil in Alaska, a substantial portion of which  
is shipped to, shipped through, and sold to refinery 
customers in Hawaiʻi.  BP maintains an interactive 
website by which it directs prospective customers to 
retail locations in Hawai‘i offering BP’s fossil fuel 
products for sale, including but not limited to its 
Castrol brand of lubricants.  BP offers a proprietary 
credit card known as the “BP Credit Card,” which  
allows consumers in Hawaiʻi to pay for gasoline and 
other products.  Consumers who use the BP Credit 
Card receive various rewards, including discounts on 
gasoline purchases.  

26. Marathon Petroleum Corporation 
a.  Marathon Petroleum Corporation is a multi-

national energy company incorporated in Delaware 
and with its principal place of business in Findlay, 
Ohio.  Marathon Petroleum Corporation was spun off 
from the operations of Marathon Oil Corporation in 
2011.  It consists of multiple subsidiaries and affili-
ates involved in fossil fuel product refining, market-
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ing, retail, and transport, including both petroleum 
and natural gas products.  Marathon Petroleum  
Corporation merged in October 2018 with Andeavor 
Corporation, formerly known as Tesoro Corporation. 

b. Marathon Petroleum Corporation is a  
successor-in-interest to Tesoro Corporation and  
Tesoro Hawaii Corporation. 

c.  Marathon Petroleum Corporation controls 
and has controlled companywide decisions about the 
quantity and extent of its fossil fuel production and 
sales, including those of their subsidiaries. 

d.  Marathon Petroleum Corporation controls 
and has controlled companywide decisions related to 
climate change and greenhouse gas emissions from 
its fossil fuel products, including those of its subsidi-
aries. 

e.  On information and belief, each of Marathon 
Petroleum Corporation’s subsidiaries functions as  
an alter ego of Marathon Petroleum Corporation,  
including by conducting fossil fuel-related business 
in Hawaiʻi that Marathon Petroleum Corporation 
would otherwise conduct if it were present in Hawaiʻi, 
sharing directors and officers with supervisory roles 
over both Marathon Petroleum Corporation and the 
subsidiary, and employing the same people. 

f.  Defendant Marathon Petroleum Corporation 
and its predecessors, successors, parents, subsidiar-
ies, affiliates, and divisions, are collectively referred 
to as “Marathon.” 

g.  Marathon has and continues to tortiously 
distribute, market, advertise, and promote its prod-
ucts in Hawai‘i, with knowledge that those products 
have caused and will continue to cause climate crisis-
related injuries in Hawai‘i, including to the Plain-
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tiffs.  A substantial portion of Marathon’s fossil fuel 
products are or have been refined, transported, trad-
ed, distributed, promoted, marketed, manufactured, 
sold, and/or consumed in Hawai‘i, from which Mara-
thon derives and has derived substantial revenue.  
For example, during the time relevant to this litiga-
tion, Marathon marketed gasoline and other fossil 
fuel products to consumers in Hawai‘i, including 
through over thirty petroleum service stations it owned 
in Hawai‘i and operated under the “Tesoro” name.  
Additionally, during the time relevant to this litiga-
tion, Marathon owned and operated the largest  
petroleum refinery in Hawai‘i which was capable of 
refining 94,000 barrels of fossil fuel per day. 

27. ConocoPhillips Entities 
a.  ConocoPhillips is a multinational energy 

company incorporated in the State of Delaware  
and with its principal place of business in Houston, 
Texas.  ConocoPhillips consists of numerous divisions, 
subsidiaries, and affiliates that carry out Conoco-
Phillips’s fundamental decisions related to all aspects 
of the fossil fuel industry, including exploration,  
extraction, production, manufacture, transport, and 
marketing. 

b.  ConocoPhillips controls and has controlled 
companywide decisions about the quantity and  
extent of fossil fuel production and sales, including 
those of its subsidiaries.  ConocoPhillips’ most recent 
annual report subsumes the operations of the entire 
ConocoPhillips group of subsidiaries under its name.  
Therein, ConocoPhillips represents that its value—
for which ConocoPhillips maintains ultimate respon-
sibility—is a function of its decisions to direct subsid-
iaries to explore for and produce fossil fuels:  “Unless 
we successfully add to our existing proved reserves, 
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our future crude oil, bitumen, natural gas and natu-
ral gas liquids production will decline, resulting in  
an adverse impact to our business.”  ConocoPhillips 
optimizes the ConocoPhillips group’s oil and gas port-
folio to fit ConocoPhillips’ strategic plan.  For exam-
ple, in November 2016, ConocoPhillips announced a 
plan to generate $5 billion to $8 billion of proceeds 
over two years by optimizing its business portfolio, 
including its fossil fuel product business, to focus on 
low cost-of-supply fossil fuel production projects that 
strategically fit its development plans. 

c.  ConocoPhillips controls and has controlled 
companywide decisions related to global warming 
and greenhouse gas emissions from its fossil fuel 
products, including those of its subsidiaries.  For  
instance, ConocoPhillips’ board has the highest level 
of direct responsibility for climate change policy 
within the company.  ConocoPhillips has developed 
and implements a corporate Climate Change Action 
Plan to govern climate change decision-making across 
all entities in the ConocoPhillips group. 

d.  On information and belief, each of Conoco-
Phillips’s subsidiaries functions as an alter ego of 
ConocoPhillips, including by conducting fossil fuel-
related business in Hawaiʻi that ConocoPhillips would 
otherwise conduct if it were present in Hawaiʻi,  
sharing directors and officers with supervisory roles 
over both ConocoPhillips and the subsidiary, and 
employing the same people. 

e.  ConocoPhillips Company is a wholly owned 
subsidiary of ConocoPhillips that acts on Conoco-
Phillips’ behalf and subject to ConocoPhillips’ control. 
ConocoPhillips Company is incorporated in Delaware 
and has its principal office in Bartlesville, Oklahoma.  
ConocoPhillips Company is qualified to do business 
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in Hawai‘i and has a registered agent for service of 
process in Honolulu, Hawai‘i. 

f.  Phillips 66 is a multinational energy and 
petrochemical company incorporated in Delaware 
and with its principal place of business in Houston, 
Texas.  It encompasses downstream fossil fuel pro-
cessing, refining, transport, and marketing segments 
that were formerly owned and/or controlled by Conoco-
Phillips. 

g. Phillips 66 Company is a wholly owned  
subsidiary of Phillips 66 that acts on Phillips 66’s 
behalf and subject to Phillips 66’s control.  Phillips 
66 Company is incorporated in Delaware and has its 
principal office in Houston, Texas.  Phillips 66 Com-
pany is qualified to do business in Hawai‘i and has a 
registered agent for service of process in Honolulu, 
Hawai‘i.  Phillips 66 Company was formerly known 
as, did or does business as, and/or is the successor  
in liability to Phillips Petroleum Company, Conoco, 
Inc., Tosco Corporation, Tosco Refining Co., and  
Associated Oil (a predecessor-in-interest of defendant 
Aloha Petroleum, Ltd.). 

h.  Defendants ConocoPhillips, ConocoPhillips 
Company, Phillips 66, Phillips 66 Company, and 
their predecessors, successors, parents, subsidiaries, 
affiliates, and divisions are collectively referred to 
herein as “ConocoPhillips.” 

i.  ConocoPhillips has and continues to tortiously 
distribute, market, advertise, and promote its prod-
ucts in Hawai‘i, with knowledge that those products 
have caused and will continue to cause climate crisis-
related injuries in Hawai‘i, including to Plaintiffs.  
A substantial portion of ConocoPhillips’s fossil fuel 
products are or have been transported, traded, dis-
tributed, promoted, marketed, manufactured, sold, 
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and/or consumed in Hawai‘i, from which Conoco-
Phillips derives and has derived substantial revenue.  
For instance, ConocoPhillips transports and delivers 
crude oil to purchasers, refiners, and/or distributors 
in Hawai‘i, including through its subsidiaries.  Conoco-
Phillips has owned and/or operated a bulk fossil fuel 
terminal near Honolulu, at which it received import-
ed fossil fuels for distribution and sale throughout 
Hawai‘i.  ConocoPhillips has marketed and/or  
markets gasoline and other fossil fuel products to 
consumers in Hawai‘i, including through Conoco-
Phillips Phillips 66, and/or 76-branded petroleum 
service stations located in Hawaiʻi.  ConocoPhillips 
maintains an interactive website by which it directs 
prospective customers to retail locations in Hawai‘i 
offering ConocoPhillips’ and Phillips 66’s fossil fuel 
products for sale, including but not limited to 76-
branded gasoline and service stations.  ConocoPhillips 
also offers multiple proprietary credit cards, including 
the “Drive Savvy Rewards Credit Card” and the “76 
Fleet Card,” which allow consumers and business 
customers in Hawaiʻi to pay for gasoline and other 
products at Phillips 66, Conoco, and 76 branded  
service stations.  Consumers who use ConocoPhillips’ 
proprietary credit cards receive various rewards,  
including discounts on gasoline purchases. Conoco-
Phillips further maintains smartphone applications, 
including the “My 76 App” and the “My Phillips 66 
App,” which offer Hawai‘i consumers a cashless  
payment method for gasoline and other products at 
Phillips 66- and 76-branded service stations.  Hawai‘i 
consumers utilize the payment method by providing 
their credit card information through the application.  
Hawai‘i consumers can also receive rewards including 
discounts on gasoline purchases by registering their 
personal identifying information into the My 76 App 
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and My Phillips 66 App and using the application to 
identify and activate gas pumps at service stations 
during a purchase.  

C. Relevant Non-Parties: Fossil Fuel Industry 
Associations 

28. As set forth in greater detail below, each  
Defendant had actual knowledge that its fossil fuel 
products were hazardous.  Defendants obtained 
knowledge of the hazards of their products indepen-
dently and through their membership and involve-
ment in trade associations. 

29. Each Defendant’s fossil fuel promotion and 
marketing efforts were assisted by fossil fuel and 
manufacturing trade associations, including but not 
limited to those described below.  Acting on behalf of 
the Defendants and others, the industry associations 
engaged in a long-term course of conduct on Defen-
dants’ behalf to misrepresent, omit, and conceal the 
dangers of Defendants’ fossil fuel products. 

a.  The American Petroleum Institute (API):  
API is a national trade association formed in 1919 
and based in the District of Columbia.  API’s purpose 
is to advance its individual members’ collective  
business interests.  Among other functions, API  
coordinates among members of the petroleum industry 
and gathers information of interest to the industry 
and disseminates that information to its members.  
Member companies participate in API strategy,  
governance, and operation through membership  
dues and by contributing company officers and other 
personnel to API boards, committees, and task forces.  
The following Defendants and/or their predecessors 
in interest are and/or have been API members at 
times relevant to this litigation:  Exxon, BP, Shell, 
Marathon, Chevron, BHP, ConocoPhillips, and Sunoco.  
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Relevant information known to be held by API was 
also held by Defendants and their predecessors- 
in-interest through (a) distribution of information 
held by API to its members and (b) participation of 
officers and other personnel of Defendants and their 
predecessors-in-interest in API boards, committees, 
and task forces.  API has been a member of at least 
five organizations that have promoted disinformation 
about fossil fuel products to consumers, including the 
Global Climate Coalition, Partnership for a Better 
Energy Future, Coalition for American Jobs, Alliance 
for Energy and Economic Growth, and Alliance for 
Climate Strategies. 

b.  The Western States Petroleum Associa-
tion (WSPA):  WSPA is a trade association repre-
senting oil producers in Arizona, California, Nevada, 
Oregon, and Washington.9  The following Defendants 
and/or their predecessors in interest are and/or  
have been WSPA members at times relevant to this 
litigation:  Exxon, BP, Chevron, Shell, and Conoco-
Phillips.10 

c.  The American Fuel and Petrochemical 
Manufacturers (AFPM):  AFPM is a national asso-
ciation of petroleum and petrochemical companies.  
AFPM has promoted disinformation about fossil fuel 
products to consumers, through its membership in 
Partnership for a Better Energy Future.  The follow-
ing Defendants and/or their predecessors in interest 
are and/or have been AFPM members at times  

                                                 
9 Western States Petroleum Association, About (webpage), 

https://www.wspa.org/about (accessed Jan. 23, 2020). 
10 Western States Petroleum Association, Member Companies 

(webpage) (accessed Jan. 23, 2020), https://www.wspa.org/about. 
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relevant to this litigation: Exxon, BP, Marathon, 
Chevron, and ConocoPhillips.11 

d.  U.S. Oil & Gas Association (USOGA) is 
a national trade association representing oil and gas 
producers, formerly known as the Mid-Continent Oil 
& Gas Association.  The following Defendants and/or 
their predecessors in interest are and/or have been 
USOGA members at times relevant to this litigation:  
Exxon, BP, Chevron, BHP, and ConocoPhillips.12 

e.  Western Oil & Gas Association was a 
California nonprofit trade association representing 
the oil and gas industries, consisting of over 75  
member companies.  Its members included companies 
and individuals responsible for more than 65 percent 
of petroleum production and 90 percent of petroleum 
refining and marketing in the Western United 
States.13  The following Defendants and/or their  
predecessors in interest are and/or have been WOGA 
members at times relevant to this litigation:  Exxon, 
Chevron, ConocoPhillips, and Shell.14 

f.  The Information Council for the Envi-
ronment (ICE):  ICE was formed by coal companies 
and their allies, including Western Fuels Association 
and the National Coal Association.  Associated com-
panies included Pittsburg and Midway Coal Mining 
(Chevron). 
                                                 

11 American Fuel and Petrochemical Manufacturers,  
Membership Directory (webpage), https://www.afpm.org/
membership-directory, (accessed Jan. 23, 2020). 

12 See, e.g., Louisiana Mid-Continent Oil & Gas Association, 
Member Companies (webpage) https://www.lmoga.com/
membership/member-companies, (accessed Jan. 23, 2020). 

13 Am. Petroleum Inst. v. Knecht, 456 F. Supp. 889, 894 (C.D. 
Cal. 1978), aff ’d, 609 F.2d 1306 (9th Cir. 1979). 

14 Id. at 894 n.3. 
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g.  The Global Climate Coalition (GCC):  
GCC was an industry group formed to oppose green-
house gas emission reduction initiatives.  GCC was 
founded in 1989, shortly after the first meeting of  
the Intergovernmental Panel on Climate Change 
(“IPCC”), the United Nations body for assessing the 
science related to climate change.  GCC disbanded in 
or around 2001.  Founding members included API.  
Over the course of its existence, GCC corporate 
members included Amoco (BP), API, Chevron, Exxon, 
Ford, Shell Oil, Texaco (Chevron) and Phillips Petro-
leum (ConocoPhillips).  Over its existence other 
members and funders included ARCO (BP), and the 
Western Fuels Association. 
III.  AGENCY 

30. At all times herein mentioned, each of the  
Defendants was the agent, servant, partner, aider 
and abettor, co-conspirator, and/or joint venturer of 
each of the remaining Defendants herein and was at 
all times operating and acting within the purpose 
and scope of said agency, service, employment, part-
nership, conspiracy, and joint venture, and rendered 
substantial assistance and encouragement to the 
other Defendants, knowing that their conduct was 
wrongful and/or constituted a breach of duty. 
IV.  JURISDICTION AND VENUE 

31. This Court has subject matter jurisdiction over 
this civil action under Hawai‘i Revised Statutes  
section 603-21.5. 

32. This Court has personal jurisdiction over  
Defendants because they either are domiciled in  
Hawai‘i; were served with process in Hawai‘i; are  
organized under the laws of Hawai‘i; maintain their 
principal place of business in Hawai‘i; transact busi-
ness in Hawai‘i; perform work in Hawai‘i; contract to 
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supply goods, manufactured products, or services in 
Hawai‘i; caused tortious injury in Hawai‘i; engage in 
persistent courses of conduct in Hawai‘i; derive sub-
stantial revenue from manufactured goods, products, 
or services used or consumed in Hawai‘i; and/or have 
interests in, use, or possess real property in Hawai‘i. 

33. Venue in this Court is proper under Hawai‘i 
Revised Statutes section 603-36(5) because the Plain-
tiffs’ claims for relief arose in the City and County of 
Honolulu. 
V.  FACTUAL BACKGROUND 

A.  Climate Disruption—Cause and Effects 
34. Human-caused warming of the Earth is  

unequivocal.  As a result, the atmosphere and oceans 
are warming, sea level is rising, snow and ice cover  
is diminishing, oceans are acidifying, and hydrologic 
systems have been altered, among other environmen-
tal changes. 

35. The mechanism by which human activity 
causes global warming and climate disruption is 
well-established: ocean and atmospheric warming is 
overwhelmingly caused by anthropogenic greenhouse 
gas emissions. 

36. Greenhouse gases are largely byproducts of 
humans combusting fossil fuels to produce energy 
and using fossil fuels to create petrochemical prod-
ucts. 

37. Prior to World War II, most anthropogenic 
CO2 emissions were caused by land-use practices, 
such as forestry and agriculture, which altered the 
ability of the land and global biosphere to absorb CO2 
from the atmosphere; the impacts of such activities 
on Earth’s climate were relatively minor.  Since that 
time, however, both the annual rate and total volume 
of anthropogenic CO2 emissions have increased 
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enormously following the advent of major uses of oil, 
gas, and coal. 

38. The graph below illustrates the increasing  
annual rate of global CO2 emissions since the 1850s, 
including those produced from combusting fossil fuel 
products, including Defendants’ products.15 

 

 
Figure 1: Annual Anthropogenic Carbon  

Dioxide Emissions and Partitioning in the  
Environment, 1850–2018 

                                                 
15 P. Frumhoff et al. The Climate Responsibilities of Industri-

al Carbon Producers, 132 CLIMATIC CHANGE 157, 164 (2015), 
https://link.springer.com/article/10.1007/s10584-015-1472-5. 
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39. Because of the increased burning of fossil fuel 
products, concentrations of greenhouse gases in the 
atmosphere are now at a level unprecedented in at 
least 3 million years.16 

40. As greenhouse gases accumulate in the atmos-
phere, the Earth radiates less energy back to space.  
This accumulation and associated disruption of the 
Earth’s energy balance have myriad environmental 
and physical consequences, including but not limited 
to the following:  

a. Warming of the Earth’s average surface  
temperature both locally and globally, and  
increased frequency and intensity of heatwaves; 
to date, global average air temperatures have 
risen approximately 1 degree C (1.8 degrees F) 
above preindustrial temperatures; temperatures 
in particular locations have risen more; 

b. Sea level rise, due to the thermal expansion of 
warming ocean waters and runoff from melting 
glaciers and ice sheets; 

c. Flooding and inundation of land and infrastruc-
ture, increased erosion, higher wave run-up and 
tides, increased frequency and severity of storm 
surges, saltwater intrusion, and other impacts 
of higher sea levels; 

d. Changes to the global climate, and generally 
toward longer periods of drought interspersed 
with fewer and more severe periods of precipita-
tion, and associated impacts on the quantity 

                                                 
16 More CO2 than ever before in 3 million years, shows  

unprecedented computer simulation, SCIENCE DAILY (April 3, 
2019), https://www.sciencedaily.com/releases/2019/04/19040
3155436.htm; see also IPCC, Climate Change 2014:  Synthesis 
Report, supra note 3, at 4. 
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and quality of water resources available to both 
human and ecological systems; 

e. Ocean acidification, due to the increased uptake 
of atmospheric carbon dioxide by the oceans; 

f. Increased frequency and intensity of extreme 
weather events due to the increase in the  
atmosphere’s ability to hold moisture and  
increased evaporation; 

g. Changes to terrestrial and marine ecosystems, 
and consequent impacts on the range of flora 
and fauna; and 

h. Adverse impacts on human health associated 
with extreme weather, extreme heat, decreased 
air quality, and vector-borne illnesses. 

41. As discussed in Section H below, these conse-
quences of Defendants’ conduct and their exacerba-
tion of the climate crisis are already impacting Plain-
tiffs and will continue to increase in severity in the 
County. 

42. Without Defendants’ exacerbation of global 
warming caused by their conduct as alleged herein, 
the current physical and environmental changes 
caused by global warming would have been far less 
than those observed to date. Similarly, effects that 
will occur in the future would also be far less.17 

B.  Attribution 
43. Normal and intended use of Defendants’ fossil 

fuel products released a substantial percentage of 

                                                 
17 Peter U. Clark, et al., Consequences of Twenty-First-

Century Policy for Multi-Millenial Climate and Sea-Level 
Change, NATURE CLIMATE CHANGE 6 at 365 (“Our modelling 
suggests that the human carbon footprint of about [470 billion 
tons] by 2000 . . . has already committed Earth to a [global mean 
sea level] rise of ~1.7m (range of 1.2 to 2.2 m).”). 
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anthropogenic greenhouse gases to the atmosphere 
between 1965 and the present, with contributions 
currently continuing essentially unabated. 

44. Defendants’ contributions to the buildup of 
greenhouse gases via their fossil fuel products in the 
Earth’s environment are quantifiable both individu-
ally and in the aggregate. 

45. Defendants’ efforts between 1965 and the  
present to deceive about the consequences of the 
normal use of their fossil fuel products; to conceal  
the hazards of those products from consumers; their 
promotion of their fossil fuel products despite  
knowing the dangers associated with those products; 
their dogged campaign against regulation of those 
products based on falsehoods, omissions, and decep-
tions; and their failure to pursue less hazardous  
alternative products available to them; unduly  
inflated the market for their fossil fuel products.  
Consequently, substantially more anthropogenic green-
house gases have been emitted to the environment 
than would have been absent that conduct. 

46. By quantifying greenhouse gas pollution  
attributable to Defendants’ products and conduct, 
climatic and environmental responses to those emis-
sions are also calculable, and can be attributed to  
Defendants on an individual and aggregate basis. 

47. Defendants’ conduct caused a substantial portion 
of global atmospheric greenhouse gas concentrations, 
and the attendant historical, projected, and commit-
ted disruptions to the environment—and consequent 
injuries to Plaintiffs—associated therewith. 

48. Defendants, individually and together, have 
substantially and measurably contributed to Plain-
tiffs’ climate crisis-related injuries. 
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C.  Defendants Went to Great Lengths to  
Understand, and Either Knew or Should 
Have Known About the Dangers Associated 
with Their Fossil Fuel Products. 

49. The fossil fuel industry has known about the 
potential warming effects of greenhouse gas emissions 
since as early as the 1950s.  In 1954, geochemist 
Harrison Brown and his colleagues at the California 
Institute of Technology wrote to the American Petro-
leum Institute, informing the trade association that 
preliminary measurements of natural archives of 
carbon in tree rings indicated that fossil fuels had 
caused atmospheric carbon dioxide levels to increase 
by about 5% since 1840.18  The American Petroleum 
Institute funded the scientists for various research 
projects, and measurements of carbon dioxide  
continued for at least one year and possibly longer, 
although the results were never published or other-
wise made available to the public.19  

50. In 1957, H. R. Brannon of Humble Oil  
(predecessor-in-interest to ExxonMobil) measured an 
increase in atmospheric carbon dioxide similar to 
that measured by Harrison Brown.  Brannon commu-
nicated this information to the American Petroleum 
Institute.  Brannon knew of Brown’s measurements, 
compared them with his, and found they agreed.  
Brannon published his results in the scientific litera-

                                                 
18 See Benjamin Franta, Early oil industry knowledge of CO2 

and global warming, NATURE CLIMATE CHANGE 8, 1024-25 
(2018). 

19 Id. 
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ture, which was available to Defendants and/or their 
predecessors-in- interest.20 

51. In 1959, the American Petroleum Institute  
organized a centennial celebration of the American 
oil industry at Columbia University in New York 
City.21  High-level representatives of Defendants 
were in attendance.  One of the keynote speakers was 
the nuclear physicist Edward Teller.  Teller warned 
the industry that “a temperature rise corresponding 
to a 10 per cent increase in carbon dioxide will be  
sufficient to melt the icecap and submerge . . . [a]ll 
the coastal cities.”  Teller added that since “a consid-
erable percentage of the human race lives in coastal 
regions, I think that this chemical contamination is 
more serious than most people tend to believe.” 

52. Following his speech, Teller was asked to 
“summarize briefly the danger from increased carbon 
dioxide content in the atmosphere in this century.”  
He responded that “there is a possibility the icecaps 
will start melting and the level of the oceans will 
begin to rise.” 

53. By 1965, concern over the potential for fossil 
fuel products to cause disastrous global warming 
reached the highest levels of the United States’  
scientific community.  In that year, President Lyndon 
B. Johnson’s Science Advisory Committee’s Environ-
mental Pollution Panel reported that a 25% increase 

                                                 
20 H. R. Brannon, Jr., A. C. Daughtry, D. Perry, W. W. Whit-

aker, and M. Williams, 1957.  Radiocarbon evidence on the dilu-
tion of atmospheric and oceanic carbon by carbon from fossil 
fuels, AMERICAN GEOPHYSICAL UNION TRANSACTIONS 38, 643-
650. 

21 See Allan Nevins & Robert G. Dunlop, Energy and Man:  
A Symposium (Appleton-Century-Crofts, New York) (1960); see 
also Franta, supra note 18, at 1024-25. 
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in carbon dioxide concentrations could occur by the 
year 2000, that such an increase could cause signifi-
cant global warming, that melting of the Antarctic 
ice cap and rapid sea level rise could result, and that 
fossil fuels were the clearest source of the pollution.22 
President Johnson announced in a special message to 
Congress that “[t]his generation has altered the com-
position of the atmosphere on a global scale through 
. . . a steady increase in carbon dioxide from the 
burning of fossil fuels.”23 

54. Three days after President Johnson’s Science 
Advisory Committee report was published, the presi-
dent of the American Petroleum Institute, Frank 
Ikard, addressed leaders of the petroleum industry in 
Chicago at the trade association’s annual meeting.  
Ikard relayed the findings of the report to industry 
leaders, saying, 

The substance of the report is that there is  
still time to save the world’s peoples from the 
catastrophic consequence of pollution, but time is 
running out.24 

Ikard also relayed that “by the year 2000 the heat 
balance will be so modified as possibly to cause 
marked changes in climate beyond local or even  
national efforts” and quoted the report’s finding that 
“the pollution from internal combustion engines is so 
serious, and is growing so fast, that an alternative 
                                                 

22 President’s Science Advisory Committee, Restoring the 
Quality of Our Environment:  Report of the Environmental  
Pollution Panel, 9 (Nov. 1965), https://hdl.handle.net/2027/
uc1.b4315678 (accessed Feb. 21, 2020). 

23 President Lyndon B. Johnson, Special Message to Congress 
on Conservation and Restoration of Natural Beauty (Feb. 8, 
1965), http://acsc.lib.udel.edu/items/show/292. 

24 See Franta, supra note 18, at 1024-25. 
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nonpolluting means of powering automobiles, buses, 
and trucks is likely to become a national necessity.” 

55. Thus, by 1965, Defendants and their  
predecessors-in-interest were aware that the scientific 
community had found that fossil fuel products, if 
used profligately, would cause global warming by the 
end of the century, and that such global warming 
would have wide-ranging and costly consequences. 

56. In 1968, API received a report from the Stan-
ford Research Institute, which it had hired to assess 
the state of research on environmental pollutants, 
including carbon dioxide.25  The assessment endorsed 
the findings of President Johnson’s Scientific Adviso-
ry Council from three years prior, stating, “Signifi-
cant temperature changes are almost certain to occur 
by the year 2000, and . . . there seems to be no doubt 
that the potential damage to our environment could 
be severe.”  The scientists warned of “melting of the 
Antarctic ice cap” and informed API that [p]ast and 
present studies of CO2 are detailed and seem to  
explain adequately the present state of CO2 in  
the atmosphere.” What was missing, the scientists 
said, was work on “air pollution technology and . . .  
systems in which CO2 emissions would be brought 
under control.”26 

57. In 1969, the Stanford Research Institute  
delivered a supplemental report on air pollution to 
API, projecting with alarming particularity that  
atmospheric CO2 concentrations would reach 370 

                                                 
25 Elmer Robinson & R.C. Robbins, Sources, Abundance, and 

Fate of Gaseous Atmospheric Pollutants, Stanford Research  
Institute (Feb. 1968), https://www.smokeandfumes.org/
documents/document16 (accessed Feb. 21, 2020). 

26 Id.  
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ppm by 200027—almost exactly what it turned out to 
be (369 ppm).28  The report explicitly connected the 
rise in CO2 levels to the combustion of fossil fuels, 
finding it “unlikely that the observed rise in atmos-
pheric CO2 has been due to changes in the biosphere.” 

58. By virtue of their membership and participa-
tion in API at that time, Defendants received or 
should have received the Stanford Research Institute 
reports and were on notice of their conclusions. 

59. In 1972, API members, including Defendants, 
received a status report on all environmental research 
projects funded by API.  The report summarized the 
1968 SRI report describing the impact of fossil fuel 
products, including Defendants’, on the environment, 
including global warming and attendant consequenc-
es.  Defendants and/or their predecessors-in-interest 
that received this report include, but were not lim-
ited to:  American Standard of Indiana (BP), Asiatic 
(Shell), Ashland (Marathon), Atlantic Richfield (BP), 
British Petroleum (BP), Chevron Standard of Cali-
fornia (Chevron), Esso Research (ExxonMobil), Ethyl 
(formerly affiliated with Esso, which was subsumed 
by ExxonMobil), Getty (ExxonMobil), Gulf (Chevron, 
among others), Humble Standard of New Jersey 
(ExxonMobil/Chevron/BP), Marathon, Mobil (Exxon-
Mobil), Pan American (BP), Shell, Standard of Ohio 
(BP), Texaco (Chevron), Union (Chevron), Skelly 
(ExxonMobil), Colonial Pipeline (ownership has  
included BP, ExxonMobil, and Chevron entities, 
                                                 

27 Elmer Robinson & R.C. Robbins, Sources, Abundance, and 
Fate of Gaseous Atmospheric Pollutants Supplement, Stanford 
Research Institute (June 1969). 

28 NASA Goddard Institute for Space Studies, Global Mean 
CO2 Mixing Ratios (ppm): Observations, https://data.giss.nasa.
gov/modelforce/ghgases/Fig1A.ext.txt (accessed Feb. 21, 2020). 
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among others), Continental (ConocoPhillips), Dupont 
(former owner of Conoco), Phillips (ConocoPhillips), 
and Caltex (Chevron).29 

60. In 1977, James Black of Exxon’s Products  
Research Division presented to the Exxon Corporation 
Management Committee on the greenhouse effect.  
The next year, in 1978, Black presented to another 
internal Exxon group, PERCC.  In a memo to the 
Vice President of Exxon Research and Engineering, 
Black summarized his presentations.30  He reported 
that “current scientific opinion overwhelmingly favors 
attributing atmospheric carbon dioxide increase to 
fossil fuel consumption,” and that doubling atmos-
pheric carbon dioxide, according to the best climate 
model available, would “produce a mean temperature 
increase of about 2° C to 3° C over most of the earth,” 
with double to triple as much warming at the poles.  
The figure below, reproduced from Black’s memo,  
illustrates Exxon’s understanding of the timescale 
and magnitude of global warming its products would 
cause. 

                                                 
29 American Petroleum Institute, Environmental Research,  

A Status Report, Committee for Air and Water Conservation 
(Jan. 1972), http://files.eric.ed.gov/fulltext/ED066339.pdf. 

30 Memo from J.F. Black to F.G. Turpin, The Greenhouse  
Effect, Exxon Research and Engineering Company (June 6, 1978), 
http://www.climatefiles.com/exxonmobil/1978-exxon-memo-on-
greenhouse-effect-for-exxon-corporation-management-committee. 
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Figure 2:  Future Global Warming Predicted 

Internally by Exxon in 197731 

The impacts of such global warming, Black reported, 
would include “more rainfall,” which would “benefit 
some areas and would harm others.”  “Some countries 
would benefit, but others could have their agricul-
tural output reduced or destroyed.  [...]  Even those 
nations which are favored, however, would be damaged 
for a while since their agricultural and industrial 
patterns have been established on the basis of the 
present climate.”  Black reported that “It is currently 
estimated that mankind has a 5-10 yr. time window 
to obtain the necessary information” and “establish 
what must be done,” at which time, “hard decisions 
                                                 

31 Id.  The company predicted global warming of 3° C by 2050, 
with 10° C warming in polar regions.  The difference between 
the dashed and solid curves prior to 1977 represents global 
warming that Exxon believed may already have been occurring. 
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regarding changes in energy strategies might become 
critical.” 

61. Also in 1977, Henry Shaw of the Exxon  
Research and Engineering Technology Feasibility 
Center attended a meeting of scientists and govern-
mental officials in Atlanta, Georgia, on developing 
research programs to study carbon dioxide and global 
warming.32  Shaw’s internal memo to Exxon’s John 
W. Harrison reported that “The climatic effects of 
carbon dioxide release may be the primary limiting 
factor on energy production from fossil fuels[.]” 

62. In 1979, Exxon’s W. L. Ferrall distributed an 
internal memorandum.33  The memo reported:  “The 
most widely held theory [about global warming] is 
that:  The increase [in carbon dioxide] is due to fossil 
fuel combustion; [i]ncreasing CO2 concentration will 
cause a warming of the earth’s surface; [and t]he  
present trend of fossil fuel consumption will cause 
dramatic environmental effects before the year 2050.  
[...]  The potential problem is great and urgent.”  The 
memo stated that if limits were not placed on fossil 
fuel production: 

Noticeable temperature changes would occur 
around 2010 as the [carbon dioxide] concentration 
reaches 400 ppm [parts per million].  Significant 
climatic changes occur around 2035 when the 
concentration approaches 500 ppm.  A doubling 

                                                 
32 Henry Shaw, Environmental Effects of Carbon Dioxide 

(Oct. 31, 1977), Climate Investigations Center Collection.  
Climate Investigations Center.  https://www.industrydocuments.
ucsf.edu/docs/tpwl0228 (accessed Feb. 21, 2020). 

33 Exxon Research and Engineering Company, Ferrall, WL; 
Knisely, S.  Controlling the CO2 Concentration in the Atmos-
phere (Oct. 16, 1979), Climate Investigations Center Collection.  
Climate Investigations Center.  https://www.industrydocuments.
ucsf.edu/docs/mqwl0228 (accessed Feb. 21, 2020). 
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of the pre-industrial concentration [i.e., 580 ppm] 
occurs around 2050.  The doubling would bring 
about dramatic changes in the world’s environ-
ment[.] 

Those projections proved remarkably accurate:  
annual average atmospheric CO2 concentrations  
surpassed 400 parts per million in 2015 for the  
first time in millions of years.34  Limiting the carbon 
dioxide concentration in the atmosphere to 440 ppm, 
or a 50% increase over preindustrial levels, which  
the memo said was “assumed to be a relatively safe 
level for the environment,” would require fossil fuel 
emissions to peak in the 1990s and non-fossil energy 
systems to be rapidly deployed.  Eighty percent of 
fossil fuel resources, the memo calculated, would 
have to be left in the ground to avoid doubling  
atmospheric carbon dioxide concentrations.  Certain 
fossil fuels, such as shale oil, could not be substan-
tially exploited at all. 

63. In November 1979, Exxon’s Henry Shaw wrote 
to Exxon’s Harold Weinberg urging “a very aggressive 
defensive program in […] atmospheric science and 
climate because there is a good probability that legis-
lation affecting our business will be passed.”35  Shaw 
stated that an expanded research effort was necessary 
to “influence possible legislation on environmental 

                                                 
34 Nicola Jones, How the World Passed a Carbon Threshold 

and Why It Matters, YALE ENVIRONMENT 360 (Jan. 26, 2017), 
http://e360.yale.edu/features/how-the-world-passed-a-carbon-
threshold-400ppm-and-why-it-matters (accessed Feb. 21, 2020). 

35 Henry Shaw, Memo from H Shaw to HN Weinberg Regard-
ing Research in Atmospheric Science (Nov. 19, 1979), Climate 
Investigations Center Collection.  Climate Investigations Center. 
https://www.industrydocuments.ucsf.edu/docs/yqwl0228  
(accessed Feb. 21, 2020). 
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controls” and “respond” to environmental groups, 
which had already opposed synthetic fuels programs 
based on carbon dioxide emissions.  Shaw suggested 
the formation of a “small task force” to evaluate a  
potential program in carbon dioxide and climate, acid 
rain, carcinogenic particulates, and other pollution 
issues caused by fossil fuels. 

64. In 1979, the API and its members, including 
Defendants, convened a Task Force to monitor and 
share cutting edge climate research among the oil 
industry.  The group was initially called the CO2 and 
Climate Task Force, but in 1980 changed its name  
to the Climate and Energy Task Force (hereinafter 
referred to as “API CO2 Task Force”).  Membership 
included senior scientists and engineers from nearly 
every major U.S. and multinational oil and gas 
company, including Exxon, Mobil (ExxonMobil), Amoco 
(BP), Phillips (ConocoPhillips), Texaco (Chevron), 
Shell, Sunoco, Sohio (BP), as well as Standard Oil of 
California (BP) and Gulf Oil (Chevron), among  
others.  The Task Force was charged with monitoring 
government and academic research, evaluating the 
implications of emerging science for the petroleum 
and gas industries, and identifying where reductions 
in greenhouse gas emissions from Defendants’ fossil 
fuel products could be made.36 

65. In 1979, the API prepared a background paper 
on carbon dioxide and climate for the CO2 and Climate 
Task Force, stating that CO2 concentrations were  

                                                 
36 Neela Banerjee, Exxon’s Oil Industry Peers Knew About 

Climate Dangers in the 1970s, Too, INSIDE CLIMATE NEWS (Dec. 
22, 2015), https://insideclimatenews.org/news/22122015/exxon- 
mobil-oil-industry-peers-knew-about-climate-change-dangers-
1970s-american-petroleum-institute-api-shell-chevron-texaco 
(accessed Jan. 28, 2020). 
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rising steadily in the atmosphere, and predicting 
when the first clear effects of global warming might 
be detected.37  The API reported to its members that 
although global warming would occur, it would likely 
go undetected until approximately the year 2000,  
because, the API believed, its effects were being  
temporarily masked by a natural cooling trend.  
However, this cooling trend, the API warned its 
members, would reverse around 1990, adding to the 
warming caused by carbon dioxide. 

66. In 1980, the API’s CO2 Task Force invited  
Dr. John Laurmann, “a recognized expert in the field 
of CO2 and climate,” to present to its members.38   
The meeting lasted for seven hours and included a 
“complete technical discussion” of global warming 
caused by fossil fuels, including “the scientific basis 
and technical evidence of CO2 buildup, impact on  
society, methods of modeling and their consequences, 
uncertainties, policy implications, and conclusions 
that can be drawn from present knowledge.”  Repre-
sentatives from Standard Oil of Ohio (predecessor  
to BP), Texaco (now Chevron), Exxon, and the API 
were present, and the minutes of the meeting were 
distributed to the entire API CO2 Task Force.   
Laurmann informed the Task Force of the “scientific 
consensus on the potential for large future climatic 
response to increased CO2 levels” and that there was 
                                                 

37 RJ Campion, Memorandum from RJ Campion to JT  
Burgess Regarding the API’s Background Paper on CO2 Effects 
(Sept. 6, 1979), https://www.industrydocuments.ucsf.edu/docs/
lqwl0228. 

38 American P etroleum Institute, Nelson, Jimmie J.  The CO2 
Problem; Addressing Research Agenda Development (March 18, 
1980), Climate Investigations Center Collection. Climate Inves-
tigations Center.  https://www.industrydocuments.ucsf.edu/docs/
gffl0228 (accessed Feb. 21, 2020). 
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“strong empirical evidence that [the carbon dioxide] 
rise [was] caused by anthropogenic release of CO2, 
mainly from fossil fuel burning.”  Unless fossil fuel 
production and use were controlled, atmospheric  
carbon dioxide would be twice preindustrial levels by 
2038, with “likely impacts” along the following trajec-
tory: 

1° C RISE (2005): BARELY NOTICEABLE 
2.5° C RISE (2038):  MAJOR ECONOMIC CON-
SEQUENCES, STRONG REGIONAL DEPEND-
ENCE 
5° C RISE (2067): GLOBALLY CATASTROPHIC 
EFFECTS 

Laurmann warned the API CO2 Task Force that 
global warming of 2.5° C could “bring[ ] world eco-
nomic growth to a halt[.]”  Laurmann also suggested 
that action should be taken immediately, asking, 
“Time for action?” and noting that if achieving high 
market penetration for new energy sources would  
require a long time period (e.g., decades), then there 
would be “no leeway” for delay.  The minutes of the 
API CO2 Task Force’s meeting show that one of the 
Task Force’s goals was “to help develop ground rules 
for […] the cleanup of fuels as they relate to CO2  
creation,” and the Task Force discussed the require-
ments for a worldwide “energy source changeover” 
away from fossil fuels. 

67. In 1980, Imperial Oil Limited (a Canadian 
ExxonMobil subsidiary) reported to managers and 
environmental staff at multiple affiliated Esso and 
Exxon companies that there was “no doubt” that  
fossil fuels were aggravating the build-up of CO2 in 
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the atmosphere.39  Imperial noted that “Technology 
exists to remove CO2 from stack gases but removal of 
only 50% of the CO2 would double the cost of power 
generation.” 

68. In December 1980, Exxon’s Henry Shaw  
distributed a memorandum on the “CO2 Greenhouse 
Effect.”40  Shaw stated that the future buildup of 
carbon dioxide was a function of fossil fuel use, and 
that internal calculations performed at Exxon indi-
cated that atmospheric carbon dioxide would double 
around the year 2060.  According to the “most widely 
accepted” climate models, Shaw reported, such a 
doubling of carbon dioxide would “most likely” result 
in global warming of approximately 3° C, with a 
greater effect in polar regions.  Calculations predicting 
a lower temperature increase, such as 0.25° C, were 
“not held in high regard by the scientific community,” 
Shaw said.  Shaw also noted that the ability of the 
oceans to absorb heat could delay (but not prevent) 
the temperature increase “by a few decades,” and 
that natural, random temperature fluctuations 
would hide global warming from CO2 until around 
the year 2000.  The memo included the Figure below, 
which illustrates global warming anticipated by  
Exxon, as well as the company’s understanding that 
significant global warming would occur before  
exceeding the range of natural variability and being 
detected. 
                                                 

39 Imperial Oil Ltd., Review of Environmental Protection  
Activities for 1978–1979 (Aug. 6, 1980), http://www.
documentcloud.org/documents/2827784-1980-Imperial-Oil-Review-
of-Environmental.html#document/p2 (accessed Feb. 21, 2020). 

40 Henry Shaw to T. K. Kett (memo), Exxon Research and 
Engineering Company’s Technological Forecast: CO2 Greenhouse 
Effect (Dec. 18, 1980), https://www.documentcloud.org/
documents/2805573-1980-Exxon-Memo-Summarizing-Current- 
Models-And.html. 
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Figure 3:  Future Global Warming Predicted  

Internally by Exxon in 198041 

The memo reported that such global warming would 
cause “increased rainfall[ ] and increased evapora-
tion,” which would have a “dramatic impact on soil 
moisture, and in turn, on agriculture.”  Some areas 
would turn to desert, and the American Midwest 
would become “much drier.”  “[W]eeds and pests,” the 
memo reported, “would tend to thrive with increasing 
global average temperature.”  Other “serious global 
problems” could also arise, such as the melting of the 
West Antarctic ice sheet, which “could cause a rise in 

                                                 
41 The company anticipated a doubling of carbon dioxide by 

around 2060 and that the oceans would delay the warming  
effect by a few decades, leading to approximately 3° C warming 
by the end of the century. 
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the sea level on the order of 5 meters.”  The memo 
called for “society” to pay the bill, estimating that 
some adaptive measures would cost no more than  
“a few percent” of Gross National Product (i.e., 400 
billion USD in 2018).42  Exxon predicted that national 
policy action would not occur until around 1989, 
when the Department of Energy would finish a ten-
year study of carbon dioxide and global warming.43  
Shaw also reported that Exxon had studied various 
responses for avoiding or reducing a carbon dioxide 
build-up, including “stopping all fossil fuel combus-
tion at the 1980 rate” and “investigat[ing] the market 
penetration of non-fossil fuel technologies.”  The 
memo estimated that such non-fossil energy technol-
ogies “would need about 50 years to penetrate and 
achieve roughly half of the total [energy] market.” 

69. In February 1981, Exxon’s Contract Research 
Office prepared and distributed a “Scoping Study on 
CO2” to the leadership of Exxon Research and Engi-
neering Company.44  The study reviewed Exxon’s 
current research on carbon dioxide and considered 
whether to expand Exxon’s research on carbon dioxide 
or global warming further at that time.  The study 
recommended against expanding Exxon’s research 
activities in those areas, because its current research 
                                                 

42 For 2018 Gross National Product, see Federal Reserve 
Bank of St. Louis, Gross National Product.  https://fred.
stlouisfed.org/series/GNPA (accessed Feb. 21, 2020). 

43 Henry Shaw to T. K. Kett (memo) (Dec. 18, 1980), supra 
note 40. 

44 Exxon Research and Engineering Company, Long, GH.  
[Letter from GH Long to PJ Lucchesi and the Others Regarding 
the Attached Report on Atmospheric CO2 Scoping Study] (Feb. 
05, 1981), Climate Investigations Center Collection.  Climate 
Investigations Center; Exxon Mobil.  https://www.industry
documents.ucsf.edu/docs/yxfl0228 (accessed Feb. 21, 2020). 
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programs were sufficient for achieving the company’s 
goals of closely monitoring federal research, building 
credibility and public relations value, and developing 
in-house expertise with regard to carbon dioxide and 
global warming.  However, the study recommended 
that Exxon centralize its activities in monitoring, 
analyzing, and disseminating outside research being 
done on carbon dioxide and global warming.  The 
study stated that Exxon’s James Black was actively 
monitoring and keeping the company apprised of 
outside research developments, including those on 
climate modeling and “CO2-induced effects.”  The 
study also noted that other companies in the fossil 
fuel industry were “auditing Government meetings 
on the subject.”  In discussing “options for reducing 
CO2 build-up in the atmosphere,” the study noted 
that although capturing CO2 from flue gases was 
technologically possible, the cost was high, and  
“energy conservation or shifting to renewable energy 
sources[ ] represent the only options that might make 
sense.” 

70. Thus, by 1981, Exxon and other fossil fuel 
companies were actively monitoring all aspects of 
carbon dioxide and global warming research both  
nationally and internationally, and Exxon had recog-
nized that a shift to renewable energy sources would 
be necessary to avoid a large carbon dioxide build-up 
in the atmosphere and resultant global warming. 

71. Exxon scientist Roger Cohen warned his col-
leagues in a 1981 internal memorandum that “future 
developments in global data gathering and analysis, 
along with advances in climate modeling, may provide 
strong evidence for a delayed CO2 effect of a truly 
substantial magnitude,” and that under certain  
circumstances it would be “very likely that we will 
unambiguously recognize the threat by the year 
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2000.”45  Cohen had expressed concern that the 
memorandum understated the potential effects of 
unabated CO2 emissions from Defendants’ fossil fuel 
products, saying, “it is distinctly possible that [Exxon 
Planning Division’s] [...] scenario will produce effects 
which will indeed be catastrophic (at least for a sub-
stantial fraction of the world’s population).”46 

72. In 1981, Exxon’s Henry Shaw, the company’s 
lead climate researcher at the time, prepared a 
summary of Exxon’s current position on the green-
house effect for Edward David Jr., president of Exxon 
Research and Engineering, stating in relevant part: 
 “Atmospheric CO2 will double in 100 years if  

fossil fuels grow at 1.4%/a2. 
 3° C global average temperature rise and 10° C 

at poles if CO2 doubles. 
o Major shifts in rainfall/agriculture 
o Polar ice may melt.”47 

73. In 1982, another report prepared for API by 
scientists at the Lamont-Doherty Geological Obser-
vatory at Columbia University recognized that atmo-
spheric CO2 concentration had risen significantly 
compared to the beginning of the industrial revolu-
tion from about 290 parts per million to about 340 
parts per million in 1981 and acknowledged that  
                                                 

45 Roger W. Cohen, Exxon Memo to W. Glass about possible 
“catastrophic” effect of CO2, Exxon Inter-Office Correspondence 
(Aug. 18, 1981), http://www.climatefiles.com/exxonmobil/1981-
exxon-memo-on-possible-emission-consequences-of-fossil-fuel-
consumption (accessed Feb. 21, 2020). 

46 Id.  
47 Henry Shaw, Exxon Memo to E. E. David, Jr. regarding 

“CO2 Position Statement”, Exxon Inter-Office Correspondence 
(May 15, 1981), https://insideclimatenews.org/documents/exxon-
position-co2-1981 (accessed Feb. 21, 2020). 
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despite differences in climate modelers’ predictions, 
there was scientific consensus that “a doubling of 
atmospheric CO2 from [ ] pre-industrial revolution 
value would result in an average global temperature 
rise of (3.0 ± 1.5)° C [5.4 ± 2.7° F].”  It went further, 
warning that “[s]uch a warming can have serious 
consequences for man’s comfort and survival since 
patterns of aridity and rainfall can change, the 
height of the sea level can increase considerably and 
the world food supply can be affected.”48  Exxon’s own 
modeling research confirmed this, and the company’s 
results were later published in at least three peer-
reviewed scientific papers.49 

74. Also in 1982, Exxon’s Environmental Affairs 
Manager distributed a primer on climate change  
to a “wide circulation [of ] Exxon management […] 
intended to familiarize Exxon personnel with the 
subject.”50  The primer was “restricted to Exxon  
personnel and not to be distributed externally.”  
The primer compiled science on climate change,  
confirmed fossil fuel combustion as a primary anthro-
                                                 

48 American Petroleum Institute, Climate Models and CO2 
Warming:  A Selective Review and Summary, Lamont-Doherty 
Geological Observatory (Columbia University) (Mar. 1982), 
https://assets.documentcloud.org/documents/2805626/1982-API-
Climate-Models-and-CO2-Warming-a.pdf (accessed Feb. 21, 
2020). 

49 See Roger W. Cohen, Exxon Memo Summarizing Findings 
of Research in Climate Modeling, Exxon Research and Engi-
neering Company (Sept. 2, 1982), https://insideclimatenews.
org/documents/consensus-co2-impacts-1982 (discussing research 
articles) (accessed Feb. 21, 2020). 

50 M. B. Glaser, Exxon Memo to Management Regarding “CO2 
‘Greenhouse’ Effect”, Exxon Research and Engineering Company 
(Nov. 12, 1982), https://insideclimatenews.org/sites/default/files/
documents/1982%20Exxon%20Primer%20on%20CO2%20
Greenhouse%20Effect.pdf (accessed Feb. 21, 2020). 
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pogenic contributor to global warming, and estimated 
a CO2 doubling [i.e., 580 ppm] by 2070 with a “Most 
Probable Temperature Increase” of more than 2° C 
over the 1979 level, as shown in the Figure below. 

 

Figure 4:  Exxon’s Internal Prediction of  
Future Carbon Dioxide Increase and Global 

Warming from 198251 

                                                 
51 Id.  The company predicted a doubling of atmospheric  

carbon dioxide concentrations above pre-industrial levels by 
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The report also warned of “uneven global distribu-
tion of increased rainfall and increased evaporation,” 
that “disturbances in the existing global water dis-
tribution balance would have dramatic impact on soil 
moisture, and in turn, on agriculture,” and that the 
American Midwest would dry out.  In addition to  
effects on global agriculture, the report stated, “there 
are some potentially catastrophic effects that must 
be considered.”  Melting of the Antarctic ice sheet 
could result in global sea level rise of five meters, 
which would “cause flooding on much of the U.S. 
East Coast, including the State of Florida and Wash-
ington, D.C.”  Weeds and pests would “tend to thrive 
with increasing global temperature.”  The primer 
warned of “positive feedback mechanisms” in polar 
regions, which could accelerate global warming, such 
as deposits of peat “containing large reservoirs of  
organic carbon” becoming “exposed to oxidation” and 
releasing their carbon into the atmosphere.  “Similar-
ly,” the primer warned, “thawing might also release 
large quantities of carbon currently sequestered as 
methane hydrates” on the sea floor.  “All biological 
systems would be affected,” and “the most severe 
economic effects could be on agriculture.”  The report 
recommended studying “soil erosion, salinization, or 
the collapse of irrigation systems” in order to under-
stand how society might be affected and might respond 
to global warming, as well as “[h]ealth effects” and 
“stress associated with climate related famine or  
migration[.]”  The report estimated that undertaking 
“[s]ome adaptive measures” (not all of them) would 

                                                                                                   
around 2070 (left curve), with a temperature increase of more 
than 2° C over the 1979 level (right curve).  The same document 
indicated that Exxon estimated that by 1979 a global warming 
effect of approximately 0.25° C may already have occurred. 
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cost “a few percent of the gross national product  
estimated in the middle of the next century”.52  To 
avoid such impacts, the report discussed an analysis 
from the Massachusetts Institute of Technology  
and Oak Ridge National Laboratory, which studied 
energy alternatives and requirements for introducing 
them into widespread use, and which recommended 
that “vigorous development of non-fossil energy 
sources be initiated as soon as possible.”53  The  
primer also noted that other greenhouse gases related 
to fossil fuel production, such as methane, could  
contribute significantly to global warming, and that 
concerns over carbon dioxide could be reduced if  
fossil fuel use were decreased due to “high price, 
scarcity, [or] unavailability.”  “Mitigation of the 
‘greenhouse effect’ would require major reductions  
in fossil fuel combustion,” the primer stated.  The 
primer was widely distributed to Exxon leadership. 

75. In September 1982, the Director of Exxon’s 
Theoretical and Mathematical Sciences Laboratory, 
Roger Cohen, wrote Alvin Natkin of Exxon’s Office of 
Science and Technology to summarize Exxon’s inter-
nal research on climate modeling.54  Cohen reported: 

[O]ver the past several years a clear scientific 
consensus has emerged regarding the expected 

                                                 
52 For 2018 Gross National Product, see Federal Reserve 

Bank of St. Louis, Gross National Product.  https://fred.
stlouisfed.org/series/GNPA (accessed Feb. 21, 2020). 

53 M. B. Glaser, Exxon Memo to Management regarding “CO2 
‘Greenhouse’ Effect”, Exxon Research and Engineering Company 
(Nov. 12, 1982), https://insideclimatenews.org/sites/default/files/
documents/1982%20Exxon%20Primer%20on%20CO2%20
Greenhouse%20Effect.pdf (accessed Feb. 21, 2020). 

54 Roger W. Cohen, Exxon Memo Summarizing Findings of 
Research in Climate Modeling, supra note 49. 
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climatic effects of increased atmospheric CO2.  
The consensus is that a doubling of atmospheric 
CO2 from its pre-industrial revolution value would 
result in an average global temperature rise  
of (3.0 ± 1.5)° C. […]  The temperature rise is  
predicted to be distributed nonuniformly over  
the earth, with above-average temperature eleva-
tions in the polar regions and relatively small  
increases near the equator.  There is unanimous 
agreement in the scientific community that a 
temperature increase of this magnitude would 
bring about significant changes in the earth’s 
climate, including rainfall distribution and alter-
ations of the biosphere.  The time required for 
doubling of atmospheric CO2 depends on future 
world consumption of fossil fuels. 

Cohen described Exxon’s own climate modeling  
experiments, reporting that they produced “a global 
average temperature increase that falls well within 
the range of the scientific consensus,” were “consis-
tent with the published predictions of more complex 
climate models,” and were “also in agreement with 
estimates of the global temperature distribution  
during a certain prehistoric period when the earth 
was much warmer than today.”  “In summary,” Cohen 
wrote, “the results of our research are in accord with 
the scientific consensus on the effect of increased  
atmospheric CO2 on climate.”  Cohen noted that the 
results would be presented to the scientific community 
by Exxon’s collaborator Martin Hoffert at a Depart-
ment of Energy meeting, as well as by Exxon’s Brian 
Flannery at the Exxon-supported Ewing Symposium, 
later that year.  

76. In October 1982, the fourth biennial Maurice 
Ewing Symposium at the Lamont-Doherty Geophysical 
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Observatory was attended by members of API and 
Exxon Research and Engineering Company.  The  
Observatory’s president E.E. David delivered a speech 
titled:  “Inventing the Future: Energy and the CO2 
‘Greenhouse Effect.’ ”55  His remarks included the  
following statement:  “[F]ew people doubt that the 
world has entered an energy transition away from 
dependence upon fossil fuels and toward some mix  
of renewable resources that will not pose problems  
of CO2 accumulation.”  He went on, discussing the 
human opportunity to address anthropogenic climate 
change before the point of no return: 

It is ironic that the biggest uncertainties about 
the CO2 buildup are not in predicting what the 
climate will do, but in predicting what people will 
do. . . . [It] appears we still have time to generate 
the wealth and knowledge we will need to invent 
the transition to a stable energy system. 
77. Throughout the early 1980s, at Exxon’s direc-

tion, Exxon climate scientist Henry Shaw forecasted 
emissions of CO2 from fossil fuel use.  Those esti-
mates were incorporated into Exxon’s 21st century 
energy projections and were distributed among Exxon’s 
various divisions.  Shaw’s conclusions included an 
expectation that atmospheric CO2 concentrations 
would double in 2090 per the Exxon model, with an 
attendant 2.3-5.6º F average global temperature  
increase.  Shaw compared his model results to those 
of the EPA, the National Academy of Sciences, and 
the Massachusetts Institute of Technology, indicat-
ing that the Exxon model predicted a longer delay 

                                                 
55 E. E. David, Jr., Inventing the Future: Energy and the CO2 

Greenhouse Effect:  Remarks at the Fourth Annual Ewing  
Symposium, Tenafly, NJ (1982), http://sites.agu.org/
publications/files/2015/09/ch1.pdf (accessed Feb. 21, 2020). 
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than any of the other models, although its tempera-
ture increase prediction was in the mid-range of the 
four projections.56  

78. During the 1980s, many Defendants formed 
their own research units focused on climate model-
ing.  The API, including the API CO2 Task Force, 
provided a forum for Defendants to share their research 
efforts and corroborate their findings related to  
anthropogenic greenhouse gas emissions.57 

79. During this time, Defendants’ statements  
expressed an understanding of their obligation to 
consider and mitigate the externalities of unabated 
promotion, marketing, and sale of their fossil fuel 
products.  For example, in 1988, Richard Tucker,  
the president of Mobil Oil, presented at the American 
Institute of Chemical Engineers National Meeting, 
the premier educational forum for chemical engineers, 
where he stated: 

[H]umanity, which has created the industrial 
system that has transformed civilization, is also 
responsible for the environment, which sometimes 
is at risk because of unintended consequences of 
industrialization. . . . Maintaining the health of 
this life-support system is emerging as one of the 
highest priorities. . . . [W]e must all be environ-
mentalists. 
The environmental covenant requires action  
on many fronts . . . the low-atmosphere ozone 

                                                 
56 Neela Banerjee, More Exxon Documents Show How Much 

It Knew About Climate 35 Years Ago, INSIDE CLIMATE NEWS 
(Dec. 1, 2015), https://insideclimatenews.org/news/01122015/
documents-exxons-early-co2-position-senior-executives-engage-
and-warming-forecast (accessed Jan. 28, 2020). 

57 Banerjee, supra note 36. 
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problem, the upper-atmosphere ozone problem 
and the greenhouse effect, to name a few. . . . Our 
strategy must be to reduce pollution before it is 
ever generated—to prevent problems at the 
source. 
Prevention means engineering a new generation 
of fuels, lubricants and chemical products. . . . 
Prevention means designing catalysts and pro-
cesses that minimize or eliminate the production 
of unwanted byproducts. . . . Prevention on a 
global scale may even require a dramatic reduc-
tion in our dependence on fossil fuels—and a 
shift towards solar, hydrogen, and safe nuclear 
power.  It may be possible that—just possible—
that the energy industry will transform itself so 
completely that observers will declare it a new 
industry. . . . Brute force, low-tech responses and 
money alone won’t meet the challenges we face in 
the energy industry.58  
80. Also in 1988, the Shell Greenhouse Effect 

Working Group issued a confidential internal report, 
“The Greenhouse Effect,” which acknowledged global 
warming’s anthropogenic nature:  “Man-made carbon 
dioxide released into and accumulated in the atmos-
phere is believed to warm the earth through the  
so-called greenhouse effect.”  The authors also noted 
the burning of fossil fuels as a primary driver of CO2 
buildup and warned that warming could “create sig-
nificant changes in sea level, ocean currents, precipi-
tation patterns, regional temperature and weather.”  
They further pointed to the potential for “direct  

                                                 
58 Richard E. Tucker, High Tech Frontiers in the Energy  

Industry:  The Challenge Ahead, AIChE National Meeting  
(Nov. 30, 1988), https://hdl.handle.net/2027/pur1.32754074119482 
(accessed Feb. 21, 2020). 
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operational consequences” of sea level rise on “off-
shore installations, coastal facilities and operations 
(e.g. platforms, harbors, refineries, depots).”59 

81. Similar to early warnings by Exxon scientists, 
the Shell report notes that “by the time the global 
warming becomes detectable it could be too late to 
take effective countermeasures to reduce the effects 
or even to stabilise the situation.”  The authors men-
tion the need to consider policy changes on multiple 
occasions, noting that “the potential implications for 
the world are . . . so large that policy options need to 
be considered much earlier” and that research should 
be “directed more to the analysis of policy and energy 
options than to studies of what we will be facing  
exactly.”60 

82. In 1989, Esso Resources Canada (ExxonMobil) 
commissioned a report on the impacts of climate 
change on existing and proposed natural gas facili-
ties in the Mackenzie River Valley and Delta, includ-
ing extraction facilities on the Beaufort Sea and a 
pipeline crossing Canada’s Northwest Territory.61  It 
reported that “large zones of the Mackenzie Valley 
could be affected dramatically by climatic change” 
and that “the greatest concern in Norman Wells [oil 
town in North West Territories, Canada] should be 
the changes in permafrost that are likely to occur 

                                                 
59 Greenhouse Effect Working Group, The Greenhouse Effect, 

Shell Internationale Petroleum (May 1988), https://www.
documentcloud.org/documents/4411090-Document3.html#
document/p9/a411239 (accessed Feb. 21, 2020). 

60 Id.  
61 See Stephen Lonergan & Kathy Young, An Assessment of 

the Effects of Climate Warming on Energy Developments in the 
Mackenzie River Valley and Delta, Canadian Arctic, 7 ENERGY 

EXPLORATION & EXPLOITATION 359-81 (1989). 
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under conditions of climate warming.”62  The report 
concluded that, in light of climate models showing  
a “general tendency towards warmer and wetter  
climate,” operation of those facilities would be com-
promised by increased precipitation, increase in air 
temperature, changes in permafrost conditions, and 
significantly, sea level rise and erosion damage.63  
The authors recommended factoring those eventuali-
ties into future development planning and also 
warned that “a rise in sea level could cause increased 
flooding and erosion damage on Richards Island.” 

83. In 1991, Shell produced a film called “Climate 
of Concern.”  The film advises that while “no two 
[climate change projection] scenarios fully agree, . . . 
[they] have each prompted the same serious warning.  
A warning endorsed by a uniquely broad consensus 
of scientists in their report to the UN at the end of 
1990.”  The warning was an increasing frequency of 
abnormal weather, and of sea level rise of about one 
meter over the coming century.  Shell specifically  
described the impacts of anthropogenic sea level rise 
on tropical islands, “barely afloat even now, . . . [f ]irst 
made uninhabitable and then obliterated beneath 
the waves.  Wetland habitats destroyed by intruding 
salt.  Coastal lowlands suffering pollution of precious 
groundwater.”  It warned of “greenhouse refugees,” 
people who abandoned homelands inundated by the 
sea, or were displaced because of catastrophic changes 
to the environment.  The video concludes with a stark 
admonition:  “Global warming is not yet certain, but 
many think that the wait for final proof would be  

                                                 
62 Id. at 369, 376. 
63 Id. at 360, 377-78. 
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irresponsible.  Action now is seen as the only safe  
insurance.”64 

84. The fossil fuel industry was at the forefront of 
carbon dioxide research for much of the latter half of 
the 20th century.  They developed cutting edge and 
innovative technology and worked with many of  
the field’s top researchers to produce exceptionally 
sophisticated studies and models.  For instance, in 
the mid-nineties Shell began using scenarios to plan 
how the company could respond to various global 
forces in the future.  In one scenario published in a 
1998 internal report, Shell paints an eerily prescient 
scene: 

In 2010, a series of violent storms causes exten-
sive damage to the eastern coast of the U.S.  
Although it is not clear whether the storms are 
caused by climate change, people are not willing 
to take further chances.  The insurance industry 
refuses to accept liability, setting off a fierce  
debate over who is liable:  the insurance industry 
or the government.  After all, two successive IPCC 
reports since 1993 have reinforced the human 
connection to climate change… Following the 
storms, a coalition of environmental NGOs brings 
a class-action suit against the US government 
and fossil-fuel companies on the grounds of  
neglecting what scientists (including their own) 
have been saying for years:  that something must 
be done.  A social reaction to the use of fossil fuels 
grows, and individuals become ‘vigilante environ-
mentalists’ in the same way, a generation earlier, 

                                                 
64 Jelmer Mommers, Shell Made a Film About Climate 

Change in 1991 (Then Neglected To Heed Its Own Warning),  
DE CORRESPONDENT (Feb. 27, 2017), https://thecorrespondent.
com/6285/shell-made-a-film-about-climate-change-in-1991-then- 
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they had become fiercely anti-tobacco.  Direct-
action campaigns against companies escalate. 
Young consumers, especially, demand action.65 
85. Fossil fuel companies did not just consider 

climate change impacts in scenarios.  In the mid-
1990s, ExxonMobil, Shell, and Imperial Oil (Exxon-
Mobil) jointly undertook the Sable Offshore Energy 
Project in Nova Scotia.  The project’s own Environ-
mental Impact Statement declared:  “The impact of a 
global warming sea-level rise may be particularly 
significant in Nova Scotia.  The long-term tide gauge 
records at a number of locations along the N.S. coast 
have shown sea level has been rising over the past 
century. . . . For the design of coastal and offshore 
structures, an estimated rise in water level, due to 
global warming, of 0.5 m [1.64 feet] may be assumed 
for the proposed project life (25 years).”66 

86. Climate change research conducted by Defen-
dants and their industry associations frequently 
acknowledged uncertainties in their climate model-
ing—those uncertainties, however, were merely with 
respect to the magnitude and timing of climate  
impacts resulting from fossil fuel consumption, not 
that significant changes would eventually occur.   
The Defendants’ researchers and the researchers at 
their industry associations harbored little doubt that 
climate change was occurring and that fossil fuel 
products were, and are, the primary cause. 

                                                 
65 Royal Dutch/Shell Group, Group Scenarios 1998–2020, 

115, 122 (1998), http://www.documentcloud.org/documents/
4430277-27-1-Compiled.html (accessed Feb. 21, 2020). 

66 ExxonMobil, Sable Project, Development Plan, Volume 3—
Environmental Impact Statement, Ch 4:  Environmental Set-
ting, 4-77, http://soep.com/about-the-project/development-plan-
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87. Despite the overwhelming information about 
the threats to people and the planet posed by contin-
ued unabated use of their fossil fuel products,  
Defendants failed to act as they reasonably should 
have to mitigate or avoid those dire adverse impacts.  
Defendants instead adopted the position, as  
described below, that they had a license to continue 
the unfettered pursuit of profits from those products.  
This position was an abdication of Defendants’  
responsibility to consumers and the public, including 
Plaintiffs, to act on their unique knowledge of the 
reasonably foreseeable hazards of unabated produc-
tion and consumption of their fossil fuel products.  

D.  Defendants Did Not Disclose Known 
Harms Associated with the Extraction, 
Promotion, and Consumption of Their 
Fossil Fuel Products, and Instead Affirma-
tively Acted to Obscure Those Harms and 
Engaged in a Concerted Campaign to 
Evade Regulation. 

88. By 1988, Defendants had amassed a compel-
ling body of knowledge about the role of anthropogenic 
greenhouse gases, and specifically those emitted from 
the normal use of Defendants’ fossil fuel products, in 
causing global warming and its cascading impacts, 
including disruptions to the hydrologic cycle, extreme 
precipitation and drought, heatwaves, and associated 
consequences for human communities and the envi-
ronment.  On notice that their products were causing 
global climate change and dire effects on the planet, 
Defendants faced the decision whether or not to take 
steps to limit the damages their fossil fuel products 
were causing and would continue to cause Earth’s 
inhabitants, including County residents. 
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89. Defendants at any time before or thereafter 
could and reasonably should have taken any number 
of steps to mitigate the damages caused by their  
fossil fuel products, and their own comments reveal 
an awareness of what some of those steps may have 
been.  Defendants should have made reasonable 
warnings to consumers, the public, and regulators of 
the dangers known to Defendants of the unabated 
consumption of their fossil fuel products, and they 
could and should have taken reasonable steps to  
limit the potential greenhouse gas emissions arising 
out of their fossil fuel products. 

90. But several key events during the period 1988-
1992 appear to have prompted Defendants to change 
their tactics from general research and internal  
discussion on climate change to a public campaign 
aimed at evading regulation of their fossil fuel prod-
ucts and/or emissions therefrom.  They include:  

a. In 1988, National Aeronautics and Space Admin-
istration (NASA) scientists confirmed that  
human activities were actually contributing to 
global warming.67  On June 23 of that year, 
NASA scientist James Hansen’s presentation  
of this information to Congress engendered  
significant news coverage and publicity for the 
announcement, including coverage on the front 
page of the New York Times. 

b. On July 28, 1988, Senator Robert Stafford and 
four bipartisan co-sponsors introduced S. 2666, 
“The Global Environmental Protection Act,” to 
regulate CO2 and other greenhouse gases.  Four 
more bipartisan bills to significantly reduce CO2 
pollution were introduced over the following ten 

                                                 
67 See Frumhoff et al., supra note 15. 
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weeks, and in August, U.S. presidential candi-
date George H.W. Bush pledged that his presi-
dency would “combat the greenhouse effect with 
the White House effect.”68  Political will in the 
United States to reduce anthropogenic green-
house gas emissions and mitigate the harms  
associated with Defendants’ fossil fuel products 
was gaining momentum. 

c. In December 1988, the United Nations formed 
the Intergovernmental Panel on Climate Change 
(IPCC), a scientific panel dedicated to providing 
the world’s governments with an objective,  
scientific analysis of climate change and its  
environmental, political, and economic impacts.  

d. In 1990, the IPCC published its First Assess-
ment Report on anthropogenic climate change,69 
in which it concluded that (1) “there is a natural 
greenhouse effect which already keeps the 
Earth warmer than it would otherwise be,” and 
(2) that  

emissions resulting from human activities 
are substantially increasing the atmospheric 
concentrations of the greenhouse gases  
carbon dioxide, methane, chlorofluorocarbons 
(CFCs) and nitrous oxide.  These increases 
will enhance the greenhouse effect, result-
ing on average in an additional warming of 
the Earth’s surface.  The main greenhouse 

                                                 
68 N.Y. TIMES, The White House and the Greenhouse (May 9, 

1998), http://www.nytimes.com/1989/05/09/opinion/the-white-
house-and-the-greenhouse.html (accessed Feb. 21, 2020). 

69 See IPCC, Reports, http://www.ipcc.ch/publications_and_
data/publications_and_data_reports.shtml. 
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gas, water vapour, will increase in response 
to global warming and further enhance it.70 

The IPCC reconfirmed those conclusions in  
a 1992 supplement to the First Assessment  
report.71 

e. The United Nations began preparing for the 
1992 Earth Summit in Rio de Janeiro, Brazil,  
a major, newsworthy gathering of 172 world 
governments, of which 116 sent their heads  
of state.  The Summit resulted in the United 
Nations Framework Convention on Climate 
Change (UNFCCC), an international environ-
mental treaty providing protocols for future  
negotiations aimed at “stabiliz[ing] greenhouse 
gas concentrations in the atmosphere at a level 
that would prevent dangerous anthropogenic  
interference with the climate system.”72 

91. Those world events marked a shift in public 
discussion of climate change, and the initiation of  
international efforts to curb anthropogenic green-
house emissions—developments that had stark  
implications for, and would have diminished the  
profitability of, Defendants’ fossil fuel products. 

92. But rather than collaborating with the inter-
national community by acting to forestall, or at least 
decrease, their fossil fuel products’ contributions to 
                                                 

70 IPCC, Climate Change:  The IPCC Scientific Assessment, 
“Policymakers Summary” (1990), https://www.ipcc.ch/site/assets/
uploads/2018/03/ipcc_far_wg_I_spm.pdf (accessed Feb. 21, 2020). 

71 IPCC, 1992 IPCC Supplement: Scientific Assessment (1992), 
https://www.ipcc.ch/site/assets/uploads/2018/05/ipcc_wg_I_1992_
suppl_report_scientific_assessment.pdf (accessed Feb. 21, 2020). 

72 United Nations, United Nations Framework Convention on 
Climate Change, Article 2 (1992), https://unfccc.int/resource/
docs/convkp/conveng.pdf (accessed Feb. 21, 2020). 
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global warming and its impacts including sea level 
rise, disruptions to the hydrologic cycle, and associat-
ed consequences to Plaintiffs and other communities, 
Defendants embarked on a decades-long campaign 
designed to maximize continued dependence on their 
products and undermine national and international 
efforts to rein in greenhouse gas emissions. 

93. Defendants’ campaign, which focused on  
concealing, discrediting, and/or misrepresenting  
information that tended to support restricting  
consumption of (and thereby decreasing demand for) 
Defendants’ fossil fuel products, took several forms.  
The campaign enabled Defendants to accelerate their 
business practice of exploiting fossil fuel reserves, 
and concurrently externalize the social and environ-
mental costs of their fossil fuel products.  Those  
activities stood in direct contradiction to Defendants’ 
own prior recognition that the science of anthropo-
genic climate change was clear and that action was 
needed to avoid or mitigate dire consequences to the 
planet and communities like Plaintiffs’. 

94. Defendants took affirmative steps to conceal, 
from Plaintiffs and the general public, the foresee-
able impacts of the use of their fossil fuel products  
on the Earth’s climate and associated harms to  
people and communities.  Defendants embarked on a 
concerted public relations campaign to cast doubt on 
the science connecting global climate change to fossil 
fuel products and greenhouse gas emissions, in order 
to influence public perception of the existence of  
anthropogenic global warming and sea level rise,  
disruptions to weather cycles, extreme precipitation 
and drought, and other associated consequences.  The 
effort included promoting their hazardous products 
through advertising campaigns that failed to warn of 
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the existential risks associated with the use of those 
products, and the initiation and funding of climate 
change denialist organizations, designed to influence 
consumers to continue using Defendants’ fossil fuel 
products irrespective of those products’ damage to 
communities and the environment. 

95. For example, in 1988, Joseph Carlson,  
an Exxon public affairs manager, described the  
“Exxon Position,” which included, among others,  
two important messaging tenets:  (1) “[e]mphasize 
the uncertainty in scientific conclusions regarding 
the potential enhanced Greenhouse Effect”; and  
(2) “[r]esist the overstatement and sensationalization 
[sic] of potential greenhouse effect which could  
lead to noneconomic development of non-fossil fuel 
resources.”73 

96. A 1994 Shell report entitled “The Enhanced 
Greenhouse Effect:  A Review of the Scientific Aspects” 
by Royal Dutch Shell environmental advisor Peter 
Langcake stands in stark contrast to the company’s 
1988 report on the same topic.  Whereas before, the 
authors recommended consideration of policy solutions 
early on, Langcake in 1994 warned of the potentially 
dramatic “economic effects of ill-advised policy 
measures.”  While the report recognized the IPCC 
conclusions as the mainstream view, Langcake still 
emphasized scientific uncertainty, noting, for exam-
ple, that “the postulated link between any observed 
temperature rise and human activities has to be seen 
in relation to natural variability, which is still largely 
unpredictable.”  The Shell Group position is stated 

                                                 
73 Joseph M. Carlson, Exxon Memo on “The Greenhouse  

Effect” (Aug. 3, 1988), https://assets.documentcloud.org/
documents/3024180/1998-Exxon-Memo-on-the-Greenhouse-
Effect.pdf (accessed Feb. 21, 2020). 



 

 
 

174a 

clearly in the report:  “Scientific uncertainty and the 
evolution of energy systems indicate that policies to 
curb greenhouse gas emissions beyond ‘no regrets’ 
measures could be premature, divert resources from 
more pressing needs and further distort markets.”74 

97. In 1991, for example, the Information Council 
for the Environment (ICE), whose members included 
affiliates, predecessors and/or subsidiaries of Defen-
dants, launched a national climate change science 
denial campaign with full-page newspaper ads, radio 
commercials, a public relations tour schedule, “mail-
ers,” and research tools to measure campaign success.  
Included among the campaign strategies was to  
“reposition global warming as theory (not fact).”  Its 
target audience included older, less-educated males 
who are “predisposed to favor the ICE agenda,  
and likely to be even more supportive of that agenda 
following exposure to new info.”75 

98. A goal of ICE’s advertising campaign was to 
change public opinion and avoid regulation.  A memo 
from Richard Lawson, president of the National Coal 
Association asked members to contribute to the ICE 
campaign with the justification that “policymakers 
are prepared to act [on global warming].  Public  
opinion polls reveal that 60% of the American people 
already believe global warming is a serious environ-

                                                 
74 P. Langcake, The Enhanced Greenhouse Effect:  A review  

of the Scientific Aspects, (Dec. 1994), https://www.document
cloud.org/documents/4411099-Document11.html#document/p15/
a411511 (accessed in Feb. 21, 2020). 

75 Union of Concerned Scientists, Deception Dossier #5:  
Coal’s “Information Council on the Environment” Sham (1991), 
http://www.ucsusa.org/sites/default/files/attach/2015/07/Climate
-Deception-Dossier-5_ICE.pdf (accessed Jan. 28, 2020). 
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mental problem.  Our industry cannot sit on the side-
lines in this debate.”76  

99. The following images are examples of ICE-
funded print advertisements challenging the validity 
of climate science and intended to obscure the scien-
tific consensus on anthropogenic climate change and 
induce political inertia to address it.77 

 

 
 

                                                 
76 Naomi Oreskes, My Facts Are Better Than Your Facts:  

Spreading Good News About Global Warming (2010), in Peter 
Howlett et al., How Well Do Facts Travel?:  The Dissemination 
of Reliable Knowledge, 136-66, Cambridge University Press 
(2011). 

77 Union of Concerned Scientists, supra note 75, at 47-49. 
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Figure 5:  Information Council for the 

Environment Advertisements 
 
100.  In 1996, Exxon released a publication called 

“Global Warming:  Who’s Right?  Facts about a debate 
that’s turned up more questions than answers.”  In 
the publication’s preface, Exxon CEO Lee Raymond 
inaccurately stated that “taking drastic action imme-
diately is unnecessary since many scientists agree 
there’s ample time to better understand the climate 
system.”  The publication described the greenhouse 
effect as “unquestionably real and definitely a good 
thing,” while ignoring the severe consequences that 
would result from the influence of the increased CO2 
concentration on the Earth’s climate.  Instead, it 
characterized the greenhouse effect as simply “what 
makes the earth’s atmosphere livable.”  Directly con-
tradicting Exxon’s own knowledge and peer-reviewed 
science, the publication ascribed the rise in tempera-
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ture since the late 19th century to “natural fluctua-
tions that occur over long periods of time” rather 
than to the anthropogenic emissions that Exxon itself 
and other scientists had confirmed were responsible.  
The publication also falsely challenged the computer 
models that projected the future impacts of unabated 
fossil fuel product consumption, including those  
developed by Exxon’s own employees, as having been 
“proved to be inaccurate.”  The publication contra-
dicted the numerous reports prepared by and circu-
lated among Exxon’s staff, and by the API, stating 
that “the indications are that a warmer world would 
be far more benign than many imagine . . . moderate 
warming would reduce mortality rates in the US, so 
a slightly warmer climate would be more healthful.”  
Raymond concluded his preface by attacking advo-
cates for limiting the use of his company’s fossil fuel 
products as “drawing on bad science, faulty logic, or 
unrealistic assumptions”—despite the important role 
that Exxon’s own scientists had played in compiling 
those same scientific underpinnings.78 

101.  API published an extensive report in the same 
year warning against concern over CO2 buildup and 
any need to curb consumption or regulate the fossil 
fuel industry.  The introduction stated that “there is 
no persuasive basis for forcing Americans to dramat-
ically change their lifestyles to use less oil.”  The  
authors discouraged the further development of  
certain alternative energy sources, writing that  
“government agencies have advocated the increased 
use of ethanol and the electric car, without the facts 
to support the assertion that either is superior to  

                                                 
78 Exxon Corp., Global Warming:  Who’s Right? (1996), 

https://www.documentcloud.org/documents/2805542-Exxon-
Global-Warming-Whos-Right.html (accessed Feb. 21, 2020). 
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existing fuels and technologies” and that “policies 
that mandate replacing oil with specific alternative 
fuel technologies freeze progress at the current level 
of technology, and reduce the chance that innovation 
will develop better solutions.”  The paper also denied 
the human connection to climate change, by falsely 
stating that no “scientific evidence exists that human 
activities are significantly affecting sea levels, rain-
fall, surface temperatures or the intensity and  
frequency of storms.”  The report’s message was false 
but clear:  “Facts don’t support the arguments for  
restraining oil use.”79 

102. In a speech presented at the World Petroleum 
Congress in Beijing in 1997 at which many of the  
Defendants were present, Exxon CEO Lee Raymond 
reiterated those views.  This time, he presented a 
false dichotomy between stable energy markets and 
abatement of the marketing, promotion, and sale of 
fossil fuel products Defendants knew to be hazard-
ous.  He stated: 

Some people who argue that we should drastically 
curtail our use of fossil fuels for environmental 
reasons . . . my belief [is] that such proposals are 
neither prudent nor practical.  With no readily 
available economic alternatives on the horizon, 
fossil fuels will continue to supply most of the 
world’s and this region’s energy for the foresee-
able future. 
Governments also need to provide a stable in-
vestment climate . . . .  They should avoid the 
temptation to intervene in energy markets in 

                                                 
79 Sally Brain Gentille et al., Reinventing Energy:  Making 

the Right Choices, American Petroleum Institute (1996), 
http://www.climatefiles.com/trade-group/american-petroleum-
institute/1996-reinventing-energy (accessed March 5, 2020). 
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ways that give advantage to one competitor over 
another or one fuel over another. 
We also have to keep in mind that most of the 
greenhouse effect comes from natural sources . . . 
Leaping to radically cut this tiny sliver of the 
greenhouse pie on the premise that it will affect 
climate defies common sense and lacks founda-
tion in our current understanding of the climate 
system. 
Let’s agree there’s a lot we really don’t know 
about how climate will change in the 21st century 
and beyond . . . It is highly unlikely that the 
temperature in the middle of the next century 
will be significantly affected whether policies  
are enacted now or 20 years from now.  It’s bad 
public policy to impose very costly regulations 
and restrictions when their need has yet to be 
proven.80 
103.  Imperial Oil (ExxonMobil) CEO Robert Peter-

son falsely denied the established connection between 
Defendants’ fossil fuel products and anthropogenic 
climate change in the Summer 1998 Imperial Oil  
Review, “A Cleaner Canada:” 

[T]his issue [referring to climate change] has  
absolutely nothing to do with pollution and air 
quality.  Carbon dioxide is not a pollutant but an 
essential ingredient of life on this planet. . . . 
[T]he question of whether or not the trapping  
of ‘greenhouse’ gases will result in the planet’s 

                                                 
80 Lee R. Raymond, Energy—Key to Growth and a Better  

Environment for Asia-Pacific Nations, World Petroleum  
Congress (Oct. 13, 1997), https://assets.documentcloud.org/
documents/2840902/1997-Lee-Raymond-Speech-at-China-World-
Petroleum.pdf (accessed Feb. 21, 2020). 
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getting warmer . . . has no connection whatsoever 
with our day-to-day weather. 
There is absolutely no agreement among clima-
tologists on whether or not the planet is getting 
warmer, or, if it is, on whether the warming is 
the result of man-made factors or natural varia-
tions in the climate. . . . I feel very safe in saying 
that the view that burning fossil fuels will result 
in global climate change remains an unproved 
hypothesis.81 
104.  Mobil (ExxonMobil) paid for a series of  

“advertorials,” advertisements located in the editorial 
section of the New York Times and meant to look like 
editorials rather than paid ads.  Those ads discussed 
various aspects of the public discussion of climate 
change and sought to undermine the justifications  
for tackling greenhouse gas emissions as unsettled 
science.  The 1997 advertorial below82 argued that 
economic analysis of emissions restrictions was 
faulty and inconclusive and therefore a justification 
for delaying action on climate change. 

                                                 
81 Robert Peterson, A Cleaner Canada in Imperial Oil Review 

(1998), https://www.documentcloud.org/documents/6555577-1998-
Robert-PetersonA-Cleaner-Canada-Imperial.html (accessed Feb. 
21, 2020). 

82 Mobil, When Facts Don’t Square with the Theory, Throw 
Out the Facts, N.Y. TIMES, A31 (Aug. 14, 1997), 
https://www.documentcloud.org/documents/705550-mob-nyt-1997-
aug-14-whenfactsdontsquare.html (accessed Feb. 21, 2020). 
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Figure 6:  1997 Mobil Advertorial 
  
105.  In 1998, API, on behalf of its members, devel-

oped a Global Climate Science Communications Plan 
that stated that unless “climate change becomes a 
non-issue . . . there may be no moment when we  
can declare victory for our efforts.”  Rather, API  
proclaimed that “[v]ictory will be achieved when . . . 
average citizens ‘understand’ (recognize) uncertain-
ties in climate science; [and when] recognition of  
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uncertainties becomes part of the ‘conventional  
wisdom.’”83  The multi-million-dollar, multi-year  
proposed budget included public outreach and the 
dissemination of educational materials to schools to 
“begin to erect a barrier against further efforts to im-
pose Kyoto-like measures in the future”84—a blatant 
attempt to disrupt international efforts, pursuant to 
the UNFCCC, to negotiate a treaty that curbed 
greenhouse gas emissions. 

106.  Soon after, API distributed a memo to its 
members illuminating API’s and Defendants’ concern 
over the potential regulation of Defendants’ fossil 
fuel products:  “Climate is at the center of the indus-
try’s business interests.  Policies limiting carbon 
emissions reduce petroleum product use.  That is 
why it is API’s highest priority issue and defined as 
‘strategic.’”85  Further, the API memo stresses many 
of the strategies that Defendants individually and 
collectively utilized to combat the perception of their 
fossil fuel products as hazardous.  They included: 

a. Influencing the tenor of the climate change  
“debate” as a means to establish that green-
house gas reduction policies like the Kyoto Pro-
tocol were not necessary to responsibly address 
climate change; 

b. Maintaining strong working relationships between 
government regulators and communications-

                                                 
83 Joe Walker, E-mail to Global Climate Science Team,  

attaching the Draft Global Science Communications Plan (Apr. 
3, 1998), https://assets.documentcloud.org/documents/784572/api-
global-climate-science-communications-plan.pdf (accessed Feb. 
21, 2020). 

84 Id.  
85 Id. 
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oriented organizations like the Global Climate 
Coalition, the Heartland Institute, and other 
groups carrying Defendants’ message minimiz-
ing the hazards of the unabated use of their  
fossil fuel products and opposing regulation 
thereof; 

c. Building the case for (and falsely dichotomizing) 
Defendants’ positive contributions to a “long-
term approach” (ostensibly for regulation of 
their products) as a reason for society to reject 
short term fossil fuel emissions regulations, and 
engaging in climate change science uncertainty 
research; and 

d. Presenting Defendants’ positions on climate 
change in domestic and international forums, 
including by preparing rebuttals to IPCC re-
ports. 

107.  Additionally, Defendants mounted a deceptive 
public campaign against regulation of their business 
practices in order to continue wrongfully promoting 
and marketing their fossil fuel products, despite  
their own knowledge and the growing national and 
international scientific consensus about the hazards 
of doing so. 

108.  The Global Climate Coalition (GCC), on behalf 
of Defendants and other fossil fuel companies, funded 
deceptive advertising campaigns and distributed 
misleading material to generate public uncertainty 
around the climate debate, with the specific purpose 
of preventing U.S. adoption of the Kyoto Protocol,  
despite the leading role that the U.S. had played  
in the Protocol negotiations.86  Despite an internal 
primer stating that various “contrarian theories” [i.e., 

                                                 
86 Id. 



 

 
 

184a 

climate change skepticism] do not “offer convincing 
arguments against the conventional model of green-
house gas emission-induced climate change,” GCC 
excluded this section from the public version of the 
backgrounder and instead funded efforts to promote 
some of those same contrarian theories over subse-
quent years.87 

109.  A key strategy in Defendants’ efforts to  
discredit scientific consensus on climate change and 
the IPCC was to bankroll scientists who, although 
accredited, held fringe opinions that were even more 
questionable given the sources of their research fund-
ing.  Those scientists obtained part or all of their  
research budget from Defendants directly or through 
Defendant-funded organizations like API,88 but they 
frequently failed to disclose their fossil fuel industry 
underwriters.89 

110.  Creating a false sense of disagreement in the 
scientific community (despite the consensus that its 
own scientists, experts, and managers had previously 
acknowledged) has had an evident impact on public 
opinion.  A 2007 Yale University-Gallup poll found 
that while 71 percent of Americans personally  

                                                 
87 Gregory J. Dana, Memo to AIAM Technical Committee Re: 

Global Climate Coalition (GCC)—Primer on Climate Change 
Science—Final Draft, Association of International Automobile 
Manufacturers (Jan. 18, 1996), http://www.webcitation.org/
6FyqHawb9 (accessed Feb. 21, 2020). 

88 E.g., Willie Soon & Sallie Baliunas, Proxy Climatic and 
Environmental Changes of the Past 1000 Years, 23 CLIMATE  
RESEARCH 88, 105 (Jan. 31, 2003), http://www.int-res.com/
articles/cr2003/23/c023p089.pdf. 

89 E.g., Newsdesk, Smithsonian Statement: Dr. Wei-Hock 
(Willie) Soon, SMITHSONIAN (Feb. 26, 2015), http://newsdesk.
si.edu/releases/smithsonian-statement-dr-wei-hock-willie-soon. 
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believed global warming was happening, only 48  
percent believed that there was a consensus among 
the scientific community, and 40 percent believed 
there was a lot of disagreement among scientists over 
whether global warming was occurring.90 

111.  2007 was the same year the IPCC published 
its Fourth Assessment Report, in which it concluded 
that “there is very high confidence that the net effect 
of human activities since 1750 has been one of warm-
ing.”91  The IPCC defined “very high confidence” as at 
least a 9 out of 10 chance.92 

112.  Defendants borrowed pages out of the play-
book of prior denialist campaigns.  A “Global Climate 
Science Team” (“GCST”) was created that mirrored a 
front group created by the tobacco industry, known 
as The Advancement of Sound Science Coalition, 
whose purpose was to sow uncertainty about the fact 
that cigarette smoke is carcinogenic.  The GCST’s 
membership included Steve Milloy (a key player on 
the tobacco industry’s front group), Exxon’s senior 
environmental lobbyist; an API public relations  
representative; and representatives from Chevron 
and Southern Company that drafted API’s 1998 
Communications Plan.  There were no scientists on 
the “Global Climate Science Team.”  GCST developed 
                                                 

90 American Opinions on Global Warming:  A Yale/Gallup/ 
Clearvision Poll, Yale Program on Climate Change Communica-
tion (July 31, 2007), http://climatecommunication.yale.edu/
publications/american-opinions-on-global-warming (accessed Feb. 
21, 2020). 

91 IPCC, Climate Change 2007:  The Physical Science Basis. 
Contribution of Working Group I to the Fourth Assessment  
Report of the Intergovernmental Panel on Climate Change 
(2007), https://www.ipcc.ch/pdf/assessment-report/ar4/wg1/ar4-
wg1-spm.pdf (accessed Feb. 21, 2020). 

92 Id.  
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a strategy to spend millions of dollars manufacturing 
climate change uncertainty.  Between 2000 and 2004, 
Exxon donated $110,000 to Milloy’s efforts and  
another organization, the Free Enterprise Education 
Institute and $50,000 to the Free Enterprise Action 
Institute, both registered to Milloy’s home address.93 

113.  Defendants, through their trade association 
memberships, worked directly, and often in a delib-
erately obscured manner, to evade regulation of  
the emissions resulting from use of their fossil fuel 
products.  

114.  Defendants have funded dozens of think tanks, 
front groups, and dark money foundations pushing 
climate change denial.  These include the Competi-
tive Enterprise Institute, the Heartland Institute, 
Frontiers for Freedom, Committee for a Constructive 
Tomorrow, and Heritage Foundation.  From 1998 to 
2014 ExxonMobil spent almost $31 million funding 
numerous organizations misrepresenting the scientific 
consensus that Defendants’ fossil fuel products were 
causing climate change, sea level rise, and injuries  
to Plaintiffs, among other communities.94  Several 
Defendants have been linked to other groups that 
undermine the scientific basis linking Defendants’ 
fossil fuel products to climate change and sea level 
rise, including the Frontiers of Freedom Institute 
and the George C. Marshall Institute. 

                                                 
93 Seth Shulman et al., Smoke, Mirrors & Hot Air:  How Exxon-

Mobil Uses Big Tobacco’s Tactics to Manufacture Uncertainty on 
Climate Science, Union of Concerned Scientists, 19 (Jan. 2007), 
https://www.ucsusa.org/sites/default/files/2019-09/exxon_report.
pdf (accessed Feb. 21, 2020). 

94 ExxonSecrets.org, ExxonMobil Climate Denial Funding 
1998–2014 (accessed June 27, 2018), http://exxonsecrets.org/
html/index.php (accessed Feb. 21, 2020). 
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115.  Exxon acknowledged its own previous success 
in sowing uncertainty and slowing mitigation 
through funding of climate denial groups.  In its  
2007 Corporate Citizenship Report, Exxon declared:  
“In 2008, we will discontinue contributions to several 
public policy research groups whose position on  
climate change could divert attention from the  
important discussion on how the world will secure 
the energy required for economic growth in an  
environmentally responsible manner.”95  Despite this 
pronouncement, Exxon remained financially associated 
with several such groups after the report’s publication. 

116.  Defendants could have contributed to the 
global effort to mitigate the impacts of greenhouse 
gas emissions by, for example, delineating practical 
technical strategies, policy goals, and regulatory 
structures that would have allowed them to continue 
their business ventures while reducing greenhouse 
gas emissions and supporting a transition to a lower 
carbon future. Instead, Defendants undertook a mo-
mentous effort to evade international and national 
regulation of greenhouse gas emissions to enable 
them to continue unabated fossil fuel production. 

117.  As a result of Defendants’ tortious, false,  
and misleading conduct, reasonable consumers of  
Defendants’ fossil fuel products and policy-makers 
have been deliberately and unnecessarily deceived 
about: the role of fossil fuel products in causing  
global warming, sea level rise, disruptions to the  
hydrologic cycle, and increased extreme precipitation, 
heatwaves, drought and other consequences of the 

                                                 
95 ExxonMobil, 2007 Corporate Citizenship Report (Dec. 31, 

2007), http://www.documentcloud.org/documents/2799777-Exxon 
Mobil-2007-Corporate-Citizenship-Report.html (accessed Feb. 21, 
2020). 
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climate crisis; the acceleration of global warming 
since the mid-20th century and the continuation 
thereof; and about the fact that the continued increase 
in fossil fuel product consumption creates severe  
environmental threats and significant economic costs 
for communities like the City and resource managers 
like BWS.  Reasonable consumers and policy makers 
have also been deceived about the depth and breadth 
of the state of the scientific evidence on anthropogenic 
climate change, and in particular, about the strength 
of the scientific consensus demonstrating the role of 
fossil fuels in causing both climate change and a wide 
range of potentially destructive impacts, including 
sea level rise, disruptions to the hydrologic cycle,  
extreme precipitation, heatwaves, drought, and asso-
ciated consequences. 

E.  In Contrast to Their Public Statements, 
Defendants’ Internal Actions Demonstrate 
Their Awareness of and Intent to Profit 
from the Unabated Use of Fossil Fuel 
Products. 

118.  In contrast to their public-facing efforts chal-
lenging the validity of the scientific consensus about 
anthropogenic climate change, Defendants’ acts and 
omissions evidence their internal acknowledgement 
of the reality of climate change and its likely conse-
quences.  Those actions include, but are not limited 
to, making multi-billion-dollar infrastructure invest-
ments for their own operations that acknowledge  
the reality of coming anthropogenic climate-related 
change.  Those investments included (among others), 
raising offshore oil platforms to protect against sea 
level rise; reinforcing offshore oil platforms to with-
stand increased wave strength and storm severity; 
and developing and patenting designs for equipment 
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intended to extract crude oil and/or natural gas in 
areas previously unreachable because of the presence 
of polar ice sheets.96 

119.  For example, in 1973 Exxon obtained a patent 
for a cargo ship capable of breaking through sea ice97 
and for an oil tanker98 designed specifically for use in 
previously unreachable areas of the Arctic. 

120.  In 1974, Chevron obtained a patent for a  
mobile arctic drilling platform designed to withstand 
significant interference from lateral ice masses,99  
allowing for drilling in areas with increased ice flow 
movement due to elevated temperature. 

121.  That same year, Texaco (Chevron) worked  
toward obtaining a patent for a method and apparatus 
for reducing ice forces on a marine structure prone  
to being frozen in ice through natural weather condi-
tions,100 allowing for drilling in previously unreach-
able Arctic areas that would become seasonally  
accessible. 

                                                 
96 Amy Lieberman & Suzanne Rust, Big Oil Braced for Global 

Warming While it Fought Regulations, L.A. TIMES (Dec. 31, 
2015), http://graphics.latimes.com/oil-operations (accessed Jan. 
28, 2020). 

97 Patents, Icebreaking cargo vessel, Exxon Research Engi-
neering Co. (Apr. 17, 1973), https://www.google.com/patents/
US3727571. 

98 Patents, Tanker vessel, Exxon Research Engineering Co. 
(July 17, 1973), https://www.google.com/patents/US3745960. 

99 Patents, Arctic offshore platform, Chevron Research & 
Technology Co. (Aug. 27, 1974), https://www.google.com/patents/
US3831385. 

100 Patents, Mobile, arctic drilling and production platform, 
Texaco Inc. (Feb. 26, 1974), https://www.google.com/patents/
US3793840. 
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122.  Shell obtained a patent similar to Texaco’s 
(Chevron) in 1984.101  

123.  In 1989, Norske Shell, Royal Dutch Shell’s 
Norwegian subsidiary, altered designs for a natural 
gas platform planned for construction in the North 
Sea to account for anticipated sea level rise.  Those 
design changes were ultimately carried out by Shell’s 
contractors, adding substantial costs to the project.102 

a. The Troll field, off the Norwegian coast in the 
North Sea, was proven to contain large natural 
oil and gas deposits in 1979, shortly after 
Norske Shell was approved by Norwegian oil 
and gas regulators to operate a portion of the 
field. 

b. In 1986, the Norwegian parliament granted 
Norske Shell authority to complete the first  
development phase of the Troll field gas deposits, 
and Norske Shell began designing the “Troll A” 
gas platform, with the intent to begin operation 
of the platform in approximately 1995.  Based 
on the very large size of the gas deposits in the 
Troll field, the Troll A platform was projected to 
operate for approximately 70 years. 

c. The platform was originally designed to stand 
approximately 100 feet above sea level—the 
amount necessary to stay above waves in a 
once-in-a-century strength storm. 

d. In 1989, Shell engineers revised their plans to 
increase the above-water height of the platform 

                                                 
101 Patents, Arctic offshore platform, Shell Oil Co. (Jan. 24, 

1984), https://www.google.com/patents/US4427320. 
102 Greenhouse Effect: Shell Anticipates a Sea Change, N.Y. 

TIMES (Dec. 20, 1989), http://www.nytimes.com/1989/12/20/
business/greenhouse-effect-shell-anticipates-a-sea- change.html. 
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by 3-6 feet, specifically to account for higher  
anticipated average sea levels and increased 
storm intensity due to global warming over the 
platform’s 70-year operational life.103 

e. Shell projected that the additional 3-6 feet of 
above-water construction would increase the 
cost of the Troll A platform by as much as $40 
million. 

F.  Defendants’ Actions Have Exacerbated the 
Costs of Adapting to and Mitigating the 
Adverse Impacts of the Climate Crisis. 

124.  As greenhouse gas pollution accumulates in 
the atmosphere, some of which does not dissipate for 
potentially thousands of years (namely CO2), climate 
changes and consequent adverse environmental changes 
compound, and their frequencies and magnitudes  
increase.  As those adverse environmental changes 
compound and their frequencies and magnitudes  
increase, so too do the physical, environmental,  
economic, and social injuries resulting therefrom. 

125.  Delayed efforts to curb anthropogenic green-
house gas emissions have therefore increased envi-
ronmental harms and increased the magnitude and 
cost to address harms, including to Plaintiffs, that 
have already occurred or are locked in by previous 
emissions. 

126.  Therefore, Defendants’ campaign to obscure 
the science of climate change so as to protect and  
expand the use of fossil fuels greatly increased and 
continues to increase the harms and rate of harms 
suffered by Plaintiffs and residents of the County. 

                                                 
103 Id.; Lieberman & Rust, Big Oil braced for global warming 

while it fought regulations, supra note 96. 
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127.  The costs of inaction on anthropogenic climate 
change and its adverse environmental effects were 
not lost on Defendants.  In a 1997 speech by John 
Browne, Group Executive for BP America, at Stan-
ford University, Browne described Defendants’ and 
the entire fossil fuel industry’s responsibility and  
opportunities to reduce use of fossil fuel products,  
reduce global CO2 emissions, and mitigate the harms 
associated with the use and consumption of such 
products: 

A new age demands a fresh perspective of the  
nature of society and responsibility. 
We need to go beyond analysis and to take action.  
It is a moment for change and for a rethinking of 
corporate responsibility. . . . 
[T]here is now an effective consensus among the 
world’s leading scientists and serious and well  
informed people outside the scientific community 
that there is a discernible human influence on 
the climate, and a link between the concentration 
of carbon dioxide and the increase in tempera-
ture. 
The prediction of the IPCC is that over the next 
century temperatures might rise by a further 1 to 
3.5 degrees centigrade [1.8º–6.3º F], and that sea 
levels might rise by between 15 and 95 centime-
tres [5.9 and 37.4 inches].  Some of that impact is 
probably unavoidable, because it results from 
current emissions. . . . 
[I]t would be unwise and potentially dangerous to 
ignore the mounting concern. 
The time to consider the policy dimensions of 
climate change is not when the link between 
greenhouse gases and climate change is conclu-
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sively proven … but when the possibility cannot 
be discounted and is taken seriously by the society 
of which we are part. . . . 
We [the fossil fuel industry] have a responsibility 
to act, and I hope that through our actions we 
can contribute to the much wider process which 
is desirable and necessary. 
BP accepts that responsibility and we’re there-
fore taking some specific steps.  
To control our own emissions. 
To fund continuing scientific research. 
To take initiatives for joint implementation.  
To develop alternative fuels for the long term. 
And to contribute to the public policy debate  
in search of the wider global answers to the  
problem.104 
128.  Despite Defendants’ knowledge of the foresee-

able, measurable, and significant harms associated 
with the unabated consumption and use of their fos-
sil fuel products, and despite Defendants’ knowledge 
of technologies and practices that could have helped 
to reduce the foreseeable dangers associated with 
their fossil fuel products, Defendants continued to 
wrongfully market and promote heavy fossil fuel use 
and mounted a campaign to obscure the connection 
between their fossil fuel products and the climate  
crisis, dramatically increasing the cost of abatement.  
At all relevant times, Defendants were deeply famil-
iar with opportunities to reduce the use of their fossil 
fuel products, reduce global greenhouse gas emissions 

                                                 
104 John Browne, BP Climate Change Speech to Stanford, 

Climate Files (May 19, 1997), http://www.climatefiles.com/bp/
bp-climate-change-speech-to-stanford (accessed Feb. 21, 2020). 
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associated therewith, and mitigate the harms associ-
ated with the use and consumption of such products.  
Examples of that recognition include, but are not  
limited to the following: 

a. In 1963, Esso (Exxon Mobil) obtained multiple 
patents on technologies for fuel cells, including 
on the design of a fuel cell and necessary elec-
trodes,105 and on a process for increasing the  
oxidation of a fuel, specifically methanol, to 
produce electricity in a fuel cell.106 

b. In 1970, Esso (Exxon Mobil) obtained a patent 
for a “low-polluting engine and drive system” 
that used an interburner and air compressor  
to reduce pollutant emissions, including CO2 
emissions, from gasoline combustion engines 
(the system also increased the efficiency of the 
fossil fuel products used in such engines, there-
by lowering the amount of fossil fuel product 
necessary to operate engines equipped with this 
technology).107 

129.  Defendants could have made major inroads to 
mitigate Plaintiffs’ injuries through technology by 
developing and employing technologies to capture 
and sequester greenhouse gases emissions associated 
with conventional use of their fossil fuel products.  
Defendants had knowledge dating at least back to 
                                                 

105 Patents, Fuel cell and fuel cell electrodes, Exxon Research 
Engineering Co. (Dec. 31, 1963), https://www.google.com/patents/
US3116169 (accessed Feb. 21, 2020). 

106 Patents, Direct production of electrical energy from liquid 
fuels, Exxon Research Engineering Co. (Dec. 3, 1963), https://
www.google.com/patents/US3113049 (accessed Feb. 21, 2020). 

107 Patents, Low-polluting engine and drive system, Exxon 
Research Engineering Co. (May 16, 1970), https://www.google.com/
patents/US3513929 (accessed Feb. 21, 2020). 
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the 1960s, and indeed, internally researched and  
perfected many such technologies.  For instance: 

a. Phillips Petroleum Company (ConocoPhillips) 
obtained a patent in 1966 for a “Method for  
recovering a purified component from a gas” 
outlining a process to remove carbon from  
natural gas and gasoline streams;108 and 

b. In 1973, Shell was granted a patent for a  
process to remove acidic gases, including CO2, 
from gaseous mixtures. 

130.  Despite this knowledge, Defendants’ later  
forays into the alternative energy sector were largely 
pretenses.  For instance, in 2001, Chevron developed 
and shared a sophisticated information management 
system to gather greenhouse gas emissions data from 
its explorations and production to help regulate and 
set reduction goals.109  Beyond this technological 
breakthrough, Chevron touted “profitable renewable 
energy” as part of its business plan for several years 
and launched a 2010 advertising campaign promot-
ing the company’s move towards renewable energy. 
Despite all this, Chevron rolled back its renewable 
and alternative energy projects in 2014.110 

                                                 
108 Patents, Method for recovering a purified component from 

a gas, Phillips Petroleum Co. (Jan. 11, 1966), https://www.
google.com/patents/US3228874 (accessed Feb. 21, 2020). 

109 Chevron, Chevron Introduces New System to Manage  
Energy Use (press release) (Sept. 25, 2001), https://www.
chevron.com/stories/chevron-introduces-new-system-to-manage-
energy-use (accessed Feb. 21, 2020). 

110 Benjamin Elgin, Chevron Dims the Lights on Green Pow-
er, BLOOMBERG (May 29, 2014), https://www.bloomberg.com/
news/articles/2014-05-29/chevron-dims-the-lights-on-renewable- 
energy-projects (accessed Feb. 21, 2020). 
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131.  Similarly, ConocoPhillips’ 2012 Sustainable 
Development report declared developing renewable 
energy a priority in keeping with their position on 
sustainable development and climate change.111  
Their 10-K filing from the same year told a different 
story:  “As an independent E&P company, we are 
solely focused on our core business of exploring for, 
developing and producing crude oil and natural gas 
globally.”112 

132.  Likewise, while Shell orchestrated an entire 
public relations campaign around energy transitions 
towards net zero emissions, a fine-print disclaimer in 
its 2016 net-zero pathways report reads:  “We have 
no immediate plans to move to a net-zero emissions 
portfolio over our investment horizon of 10-20 
years.”113 

133.  BP, appearing to abide by the representations 
Lord Browne made in his speech described in para-
graph 126, above, engaged in a rebranding campaign 
to convey an air of environmental stewardship and 
renewable energy to its consumers.  This included 
renouncing its membership in the GCC in 2007, 
changing its name from “British Petroleum” to “BP” 
while adopting the slogan “Beyond Petroleum,”  
and adopting a conspicuously green corporate logo.  

                                                 
111 ConocoPhillips, Sustainable Development (2013), http://

www.conocophillips.com/sustainable-development/Documents/
2013.11.7%201200%20Our%20Approach%20Section%20Final.
pdf (accessed Feb. 21, 2020). 

112 ConocoPhillips, Form 10-K, U.S. Securities and Exchange 
Commission (Dec. 31, 2012), https://www.sec.gov/Archives/
edgar/data/1163165/000119312513065426/d452384d10k.htm 
(accessed Feb. 21, 2020). 

113 Energy Transitions Towards Net Zero Emissions (NZE), 
Shell (2016). 
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However, BP’s self-touted “alternative energy”  
investments during this turnaround included  
investments in natural gas, a fossil fuel, and in 2007 
the company reinvested in Canadian tar sands, a 
particularly high-carbon source of oil.114  The company 
ultimately abandoned its wind and solar assets in 
2011 and 2013, respectively, and even the “Beyond 
Petroleum” moniker in 2013.115 

134.  After posting a $10 billion quarterly profit, 
Exxon in 2005 stated that “We’re an oil and gas com-
pany.  In times past, when we tried to get into other 
businesses, we didn’t do it well.  We’d rather re-invest 
in what we know.”116 

135.  Even if Defendants did not adopt technologi-
cal or energy source alternatives that would have  
 reduced use of fossil fuel products, reduced global 
greenhouse gas pollution, and/or mitigated the 
harms associated with the use and consumption of 
such products, Defendants could have taken other 
practical, cost-effective steps to reduce the use of 
their fossil fuel products, reduce global greenhouse 
gas pollution associated therewith, and mitigate the 
harms associated with the use and consumption of 
such products.  Those alternatives could have includ-
ed, among other measures: 
                                                 

114 Fred Pearce, Greenwash: BP and the Myth of a World  
‘Beyond Petroleum,’ THE GUARDIAN, (Nov. 20, 2008), https://
www.theguardian.com/environment/2008/nov/20/fossilfuels-
energy (accessed Feb. 21, 2020). 

115 Javier E. David, ‘Beyond Petroleum’ No More?  BP Goes 
Back to Basics, CNBC (Apr. 20, 2013), http://www.cnbc.com/id/
100647034 (accessed Feb. 21, 2020). 

116 James R. Healy, Alternate Energy Not in Cards at Exxon-
Mobil, USA TODAY (Oct. 28, 2005), https://usatoday30.
usatoday.com/money/industries/energy/2005-10-27-oil-invest-
usat_x.htm (accessed Feb. 21, 2020). 
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a. Accepting and sharing scientific evidence on the 
validity of anthropogenic climate change and 
the damages it will cause people, communities, 
public entities like Plaintiffs, and the environ-
ment.  Mere acceptance of that information—
and associated warnings and actions—would 
have altered the debate from whether to combat 
climate change and sea level rise to how to com-
bat it; and avoided much of the public confusion 
that has ensued over more than 30 years, since 
at least 1988; 

b. Forthrightly communicating with Defendants’ 
shareholders, banks, insurers, the public, regu-
lators and Plaintiffs about the global warming 
and sea level rise hazards of Defendants’ fossil 
fuel products that were known to Defendants, 
would have enabled those groups to make  
material, informed decisions about whether and 
how to address climate change and sea level 
rise vis-à-vis Defendants’ products; 

c. Refraining from affirmative efforts, whether  
directly, through coalitions, or through front 
groups, to distort public debate, and to cause 
many consumers and business and political 
leaders to think the relevant science was far 
less certain that it actually was; 

d. Sharing their internal scientific research  
with the public, and with other scientists and 
business leaders, so as to increase public under-
standing of the scientific underpinnings of  
climate change and its relation to Defendants’ 
fossil fuel products; 

e. Supporting and encouraging policies to avoid 
dangerous climate change, and demonstrating 
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corporate leadership in addressing the challenges 
of transitioning to a low-carbon economy; 

f. Prioritizing alternative sources of energy 
through sustained investment and research on 
renewable energy sources to replace dependence 
on Defendants’ inherently hazardous fossil fuel 
products; 

g. Adopting their shareholders’ concerns about  
Defendants’ need to protect their businesses 
from the inevitable consequences of profiting 
from their fossil fuel products.  Over the period 
of 1990-2015, Defendants’ shareholders proposed 
hundreds of resolutions to change Defendants’ 
policies and business practices regarding  
climate change.  Those included increasing  
renewable energy investment, cutting emis-
sions, and performing carbon risk assessments, 
among others. 

136.  Despite their knowledge of the foreseeable 
harms associated with the consumption of Defen-
dants’ fossil fuel products, and despite the existence 
and fossil fuel industry knowledge of opportunities 
that would have reduced the foreseeable dangers  
associated with those products, Defendants wrong-
fully and falsely promoted, campaigned against  
regulation of, and concealed the hazards of use of 
their fossil fuel products. 

G.  Defendants Continue to Mislead About the 
Impact of Their Fossil Fuel Products on 
Climate Change Through Greenwashing 
Campaigns and Other Misleading Adver-
tisements. 

137.  Defendants’ coordinated campaign of dis-
information and deception continues today, even as 
the scientific consensus about the cause and conse-
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quences of climate change has strengthened.  Defen-
dants have falsely claimed through advertising  
campaigns that their businesses are substantially 
invested in lower carbon technologies and renewable 
energy sources.  In truth, each Defendant has invest-
ed minimally in renewable energy while continuing 
to expand its fossil fuel production.  They have also 
claimed that certain of their fossil fuel products are 
“green” or “clean,” and that using these products will 
sufficiently reduce or reverse the dangers of climate 
change.  None of Defendants’ fossil fuel products are 
“green” or “clean” because they all continue to pollute 
and ultimately warm the planet. 

138.  Instead of widely disseminating this infor-
mation, reducing their pollution, and transitioning  
to non-polluting products, Defendants placed profits 
over people.  In connection with selling gasoline and 
other fossil fuel products to consumers in the County, 
Defendants have failed to inform consumers about 
the effects of their fossil fuel products in causing and 
accelerating the climate crisis. 

139.  Defendants’ advertising and promotional  
materials fail to disclose the extreme safety risk  
associated with the use of Defendants’ dangerous  
fossil fuel products, which are causing “catastrophic” 
climate change, as understood by Defendants’ and 
the industry’s own scientists decades ago and with 
the effects of global warming now being felt in  
the County.  They continue to omit that important 
information to this day. 

140.  Moreover, Defendants have not just failed to 
disclose the catastrophic danger their products cause.  
After having engaged in a long campaign to deceive 
the public about the science behind climate change, 
Defendants are now engaging in “greenwashing” by 
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employing false and misleading advertising campaigns 
promoting themselves as sustainable energy companies 
committed to finding solutions to climate change,  
including by investing in alternative energy. 

141.  These misleading “greenwashing” campaigns 
are intended to capitalize on consumers’ concerns for 
climate change and lead a reasonable consumer to 
believe that Defendants’ are actually substantially 
diversified energy companies making meaningful  
investments in low carbon energy compatible with 
avoiding catastrophic climate change. 

142.  Contrary to this messaging, however, Defen-
dants’ spending on low carbon energy is substantially 
and materially less than Defendants indicate to  
consumers.  According to a recent analysis, between 
2010 and 2018, BP spent 2.3% of total capital spend-
ing on low carbon energy sources, Shell spent  
1.2%, and Chevron and Exxon just 0.2% each.117  
Meanwhile, Defendants continue to expand fossil fuel 
production and typically do not even include non-
fossil energy systems in their key performance  
indicators or reported annual production statistics.118 

143.  Ultimately, Defendants currently claim to 
support reducing greenhouse gas emissions, but their 
conduct belies these statements.  Defendants have 
continued to ramp up fossil fuel production globally, 

                                                 
117 Anjli Raval & Leslie Hook, Oil and gas advertising spree 

signals industry’s dilemma, FINANCIAL TIMES (Mar. 6, 2019), 
https://www.ft.com/content/5ab7edb2-3366-11e9-bd3a-8b2a211
d90d5 (accessed Feb. 21, 2020). 

118 See, e.g., Reserves and production table (p. 24).  A year of 
strong delivery and growth:  BP Annual Report and Form 20-F 
2017. https://www.bp.com/content/dam/bp/business-sites/en/
global/corporate/pdfs/investors/bp-annual-report-and-form-20f-
2017.pdf (accessed Feb. 21, 2020). 
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to invest in new fossil fuel development—including  
in tar sands crude and shale gas fracking, some of 
the most carbon-intensive extraction projects—and to 
plan for unabated oil and gas exploitation indefinitely 
into the future. 

144.  Exxon and Shell are projected to increase oil 
production by more than 35% between 2018 and 
2030—a sharper rise than over the previous 12 
years.119 

145.  Shell is forecast to increase output by 38% by 
2030, by increasing its crude oil production by more 
than half and its gas production by over a quarter.120 

146.  BP has projected production of oil and gas is 
expected to increase just over 20% by 2030.121 

147.  Chevron set an oil production record in 2018 
of 2.93 million barrels per day, and the company has 
predicted further significant growth in oil produc-
tion.122  Like the other Defendants, it sees the next 
20 years—the crucial window in which the world 
must reduce greenhouse gas emissions to avert the 
most catastrophic effects of climate change—as a 
time of increased investment and production in its 
fossil fuel operations.  For example, a 2019 investor 

                                                 
119 Jonathan Watts, Jillian Ambrose & Adam Vaughan, Oil 

firms to pour extra 7m barrels per day into markets, data shows, 
The Guardian (Oct. 10, 2019), https://www.theguardian.com/
environment/2019/oct/10/oil-firms-barrels-markets (accessed Feb. 
21, 2020). 

120 Id. 
121 Id. 
122 Kevin Crowley & Eric Roston, Chevron Aligns Strategy 

With Paris Deal But Won’t Cap Output, BLOOMBERG (Feb. 7, 
2019), https://www.bloomberg.com/news/articles/2019-02-07/
chevron-pledges-alignment-with-paris-accord-but-won-t-cap-
output (accessed Feb. 21, 2020). 
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report touts the company’s “significant reserve  
additions in 2018” in the multiple regions in North 
America and around the world, as well as significant 
capital projects involving construction of refineries 
worldwide.123 

H.  Defendants Caused Plaintiffs’ Injuries. 
148.  Defendants’ individual and collective conduct, 

including, but not limited to, their failures to warn of 
the threats their fossil fuel products posed to the 
world’s climate; their wrongful promotion of their 
fossil fuel products and concealment of known  
hazards associated with the use of those products; 
their public deception campaigns designed to obscure 
the connection between their products and global 
warming and its environmental, physical, social, and 
economic consequences; and their failure to pursue 
less hazardous alternatives available to them; is a 
substantial factor in causing global warming and 
consequent sea level rise and attendant flooding,  
erosion, and beach loss in the County; increased  
frequency and intensity of extreme weather events in 
the County, including hurricanes and tropical storms, 
“rain bomb” events, drought, heatwaves, and others; 
ocean warming and acidification that will injure or 
kill coral reefs in the County’s waters; habitat loss of 
endemic species in the County, and range expansion 
of invasive and disease carrying-pest species; dimin-
ished availability of freshwater resources; and the 
cascading social, economic, and other consequences  
of those environmental changes.  These adverse  
impacts, and their consequences for Plaintiffs, will 
continue to increase in frequency and severity in the 
County.  
                                                 

123 Chevron, Chevron 2019 Investor Presentation (Feb. 2019), 
https://chevroncorp.gcs-web.com/static-files/c3815b42-4deb-4604-
8c51-bde9026f6e45 (accessed Feb. 21, 2020). 
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149.  As actual and proximate results of Defendants’ 
conduct, which caused the aforementioned environ-
mental changes, Plaintiffs have suffered and will 
continue to suffer severe injuries, including but not 
limited to:  injury or destruction of City- or BWS-
owned or operated facilities and property deemed 
critical for operations, utility services, and risk man-
agement, as well as other assets that are essential to 
community health, safety, and well-being; increased 
planning and preparation costs for community adap-
tation and resiliency to global warming’s effects;  
decreased tax revenue due to impacts on the local 
tourism- and ocean-based economy; increased costs 
associated with public health impacts; and others. 

150.  Plaintiffs already have incurred, and will 
foreseeably continue to incur, injuries and damages 
due to Defendants’ conduct, its contribution to the 
climate crisis, and the environmental, physical, social, 
and economic consequences of the climate crisis’s  
impact on the environment.  As a result of Defen-
dants’ wrongful conduct described in this Complaint, 
Plaintiffs have, are, and will experience significant 
adverse impacts attributable to Defendants’ conduct, 
including but not limited to: 

a. The average air temperature in the County is 
currently warming at a rate that is approxi-
mately four times faster than the warming rate 
fifty years ago.  Warming air temperatures have 
led to heat waves, expanded pathogen and inva-
sive species ranges, thermal stress for native 
flora and fauna, increased electricity demand, 
increased occurrence and intensity of wildfire, 
threats to human health such as from heat 
stroke and dehydration, and decreased water 
supply due to increased evaporation and demand.  
Rapid warming at the highest elevations has 
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reduced precipitation—the main source of 
freshwater for Plaintiffs.  Extreme temperatures 
have stressed the County’s electrical resources 
and induced the local electrical utility to issue 
emergency requests to curtail air conditioning 
use. 

b. Plaintiffs are already experiencing sea level rise 
and associated impacts, and will experience 
significant additional sea level rise over the 
coming decades through at least the end of the 
century.  Plaintiffs are particularly vulnerable 
to the impacts of sea level rise because of its 
substantial developed coastline and substantial 
low-lying areas, particularly along the south 
coast of Oʻahu.  The figure below delineates the 
County’s sea level rise exposure area, a State of 
Hawaiʻi-recognized sea level rise vulnerability 
zone that Plaintiffs are using to formulate sea 
level rise adaptation strategies.  More than  
$19 billion in assets and 38 miles of roads are 
located within the Seal Level Rise Exposure  
area and are at risk of damage or destruction 
due to sea level rise estimated to occur by the 
year 2100, including but not limited to fresh-
water supply pipelines that are subject to higher 
levels of corrosion due to saltwater intrusion; 
and wastewater infrastructure, such as the 
wastewater outfall at Sand Island that will cost 
hundreds of millions to retrofit against rising 
seas and coastal erosion, as well as eroded 
wastewater pipelines and related infrastructure 
along the highway in Waiʻanae that will cost 
additional millions of dollars to armor.  High 
tide flooding in the County has substantially  
increased since the 1960s.  The City has already 
lost 25% of its beaches to the erosive force of  
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rising seas, the increased frequency and power 
of storm surges, and aggravated wave run-up 
and impacts, and those losses continue to 
mount.  Native Hawaiian cultural sites, built 
structures, natural resources, infrastructure  
including roads, sewerage, and beach parks, 
and other resources are more frequently flooded 
and, in some cases, inundated.  As sea level  
continues to rise, low-lying, populated coastal 
communities such as Waialua will experience 
increased frequency and severity of flooding  
ultimately leading to permanent inundation 
and making some areas of the coast impassable 
or uninhabitable.  Even if all carbon emissions 
were to cease immediately, Plaintiffs would  
continue to experience sea level rise due to the 
“locked in” greenhouse gases already emitted 
and the lag time between emissions and sea 
level rise. 

 

Figure 7:  Oʻahu’s Sea Level Rise Exposure Area 
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c. Fresh water is becoming scarcer in the County 
due to global warming.124  Changes in wind  
patterns have caused a decline in rainfall over 
the last thirty years, and a shift to less frequent 
and more intense rainstorms interspersed with 
longer and more frequent drought.  Declining 
precipitation trends have caused a decrease in 
stream base flow and warming temperatures 
cause increased surface water evaporation, 
which in turn reduces aquifer recharge.  BWS 
anticipates and is planning for substantial  
reduction in sustainable yields due to diminish-
ing recharge.125  Saltwater intrusion and coastal 
erosion due to sea level rise has further reduced 
available freshwater resources and damages 
drinking water delivery infrastructure, includ-
ing by corrosion and inundation.  For example, 
there are at least 24 low-elevation or coastal 
pipeline bridge crossings in BWS’s system that 
are subject to coastal erosion impacts.126  More-
over, the length of pipeline affected by marine 
inundation is expected to increase five-fold with 
a 3.2-foot increase in sea level.127  Groundwater 
inundation—a consequence of sea level rise that 
will cause the groundwater table to rise until it 
breaches the land surface—will have an even 

                                                 
124 See Water Research Foundation, Impacts of Climate 

Change on Honolulu Water Supplies and Planning Strategies 
for Mitigation, Project No. 4637 (2019). 

125 See Honolulu Board of Water Supply, Impacts of Climate 
Change on Honolulu Water Supplies and Planning Strategies 
for Mitigation (Feb. 20, 2019), https://www.boardofwatersupply.
com/bws/media/Board/board-meeting-material-2020-01- 27_03.pdf. 

126 See id. 
127 See Water Research Foundation, supra note 124. 
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greater effect, with the length of impacted pipe-
lines increasing from roughly 700 feet of pipe to 
52,000 feet from 2050 to 2100.128  Loss of fresh-
water resources is a critical issue that BWS has 
taken planning and piloting steps to address 
given the absence of replacement freshwater 
sources in the County.  BWS has already expend-
ed significant resources preparing watershed-
scale vulnerability assessments and modifying 
watershed management plans to mitigate the 
adverse impacts of global warming on fresh-
water availability.  Reduced freshwater avail-
ability may require Plaintiffs to undertake  
aggressive and expensive adaptation strategies, 
including sea water desalination, private water 
rights revocation, and stormwater capture  
coupled with installation of aquifer reinjection 
wells.  Such projects come with enormous costs.  
For example, BWS estimates that the construc-
tion of two projects designed for climate resili-
ence, the Kalaeloa Seawater Desalination Facil-
ity and the Kapolei Brackish Water Desalina-
tion Plant, will likely cost over $100 million.129 

 

                                                 
128 Id. 
129 See Honolulu Board of Water Supply, Minutes:  Regular 

Meeting of the Board of Water Supply (Jan. 27, 2020), 
https://www.boardofwatersupply.com/getattachment/6c8ba447-
b01f-4430-a19d-f1badd7dce9a/board-meeting-minutes-2020-01-
27.pdf.aspx; see also Honolulu Board of Water Supply, Board 
 of Water Supply Kapolei Base Yard and Brackish Desalination 
Plant, Final Environmental Assessment and Finding of No  
Significant Impact (Oct. 31, 2018), http://oeqc2.doh.hawaii.gov/
EA_EIS_Library/2018-11-23-OA-FEA-Kapolei-Base-Yard-and- 
Brackish-Desalination-Plant.pdf. 
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d. Plaintiffs’ natural resources are in decline be-
cause of global warming.  Many species endemic 
to the County and the Hawaiian Islands are  
already showing shifting habitats because of 
environmental changes attributable to global 
warming.  Several native forest bird species are 
projected to lose over half of their ranges by 
2100, and of those, some will lose their ranges 
entirely, putting them at severe risk of extinction.  
Increased atmospheric carbon has resulted in 
more CO2 uptake in the ocean, which in turn 
drives ocean acidification.  Ocean acidification 
prevents marine organisms, many at or near 
the bottom of the food chain, from forming 
shells, which threatens their survival.  Increas-
ing sea surface temperatures are shifting marine 
species’ ranges and causing coral bleaching and 
death.  In addition to the loss of the intrinsic 
value of those unique natural resources, those 
changes contribute to adverse effects on the 
County’s tourism and fishing industries, which 
in turn impact economic activity within the 
County and revenue to the City.  Ocean acidifi-
cation and warming will reduce fish catch and 
injure or kill coral, which serves as a “bumper” 
that absorbs force of water as it moves toward 
land and comes ashore, also results in increased 
exposure to increasingly intense storm surge 
and hurricane wave runup.  

e. Public health impacts of Defendants’ conduct 
have injured and will continue to cause injury 
to Plaintiffs.  Extreme heat-induced public 
health impacts in the County will result in  
increased risk of heat-related illnesses (mild heat 
stress to fatal heat stroke) and the exacerbation 
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of pre-existing conditions in the medically fragile, 
chronically ill, and vulnerable. Increased extreme 
temperatures and heat waves have and will 
contribute to and exacerbate, allergies, respira-
tory disease, and other health issues in children 
and adults.  As pest species ranges expand,  
vector-borne illnesses will increase in the Coun-
ty’s population. 

151.  Compounding those physical and environ-
mental impacts are cascading social and economic 
impacts that cause injuries to Plaintiffs that have 
and will continue to arise out of localized climate 
change-related conditions. 

152.  Plaintiffs have already incurred damages as a 
direct and proximate result of Defendants’ conduct, 
including but not limited to: 

a. Flooding and intense runoff during rain bomb 
events has destroyed sections of the City’s 
drainways normally used to divert rainfall away 
from populated areas.  The image below shows  
a section of the Hahaione Channel that was  
destroyed during a massive rain bomb in April 
2018.  The City incurred significant costs 
providing emergency response at the drainway 
to ensure that injuries to people and property 
were minimized; and in rebuilding the drain-
way, which was not designed to handle the  
increased extreme runoff under the new hydro-
logical regime in the County. 
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Figure 8:  Destruction of the Hahaione Channel 
After Rainbomb Event, 2018 

b. Water mains in the BWS drinking water system 
have been corroded due to subsurface saltwater 
intrusion, resulting in failure and breakage.  
The costs of necessary repairs to those mains 
have increased because of higher tides, which 
flood the subsurface work area excavated for 
main repairs.  The combined image below shows 
a broken water main in the County in 2018.  
The image on the left, taken during the low 
tide, shows a broken water main that has been 
excavated for repair.  The image on the right 
shows the same work site at high tide, at which 
time work on the broken main was impossible.  
Additionally, the oil slick in the excavated pit  
illustrates a further impact of Defendants’  
conduct and associated sea level rise:  eventual 
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oil spills from groundwater inundation as the 
water table rises. 

 

Figure 9:  Water Main Repairs at Intersection 
of Nimitz and Alakawa, July 2018 

c. Erosion, storm surges, flooding, and wave run-
up at the City’s network of beach parks have 
damaged infrastructure and facilities at those 
important public resources, which are also  
drivers of the local ocean- and tourism-based 
economy.  The image below shows damage at 
the City’s parks associated with those adverse 
environmental impacts of Defendants’ conduct. 
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Figure 10:  Destruction of Public Facilities, 
Maunalahilahi Beach Park, 2018 

d. Plaintiffs’ property and resources130 have been 
and will continue to be inundated and/or flooded 
by sea water and extreme precipitation, among 
other climate-change related intrusions, causing 
injury and damages thereto and to improvements 
thereon, and preventing free passage on, use of, 
and normal enjoyment of that real property, or 
permanently destroying them.  For instance, 
sunny day flooding associated with high tides 
exacerbated by sea level rise have caused flood-
ing at Waikiki Beach and the City’s nearby 
beach parks, roads, and sidewalks; chronic tidal 
flooding in Mapunapuna persists despite that 
the City installed expensive “duckbill valves” on 

                                                 
130 Plaintiffs disclaim injuries arising on federal property. 
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outfalls to mitigate that problem.  Over five 
miles of beaches in the County have already 
been lost due to sea level rise.  Additionally,  
extreme precipitation and associated erosion, 
runoff, flooding, and mudslides, as well as  
sunny-day flooding associated with higher tides, 
have rendered City roads impassable.  With 3.2 
feet of sea level rise, more than 18 miles of 
coastal roads on Oʻahu will be impassible. 

 

Figure 11:  Sunny Day Flooding in 
Mapunapuna, July 2019 

e. Plaintiffs have planned and are planning, at 
significant expense, adaptation and mitigation 
strategies to address climate change related 
impacts in order to preemptively mitigate 
and/or prevent injuries to Plaintiffs and County 
residents.  Those efforts include, but are not 
limited to, the City’s development of a Resilience 
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Strategy131 and BWS’s development of planning 
strategies for mitigation.132  Additionally, Plain-
tiffs have incurred and will incur significant  
expense in educating and engaging the public 
on climate change issues, and to promote and 
implement policies to mitigate and adapt to  
climate change impacts, including promoting 
energy and water efficiency and renewable  
energy.  Implementation of those planning and 
outreach processes will come at a substantial 
cost to Plaintiffs. 

f. Plaintiffs, at significant expense, have initiated 
adaptation measures at many of their public  
resources to mitigate, and to the extent possi-
ble, prevent further injury to their property and 
facilities.  For instance, the City has initiated  
a multi-million-dollar project to repair and  
stabilize the seawall at Hale‘iwa Beach Park; 
conducted a massive effort to redistribute sand 
and restore Dunes at Sunset Beach North Shore 
to mitigate additional beach loss; and installed 
a sand mattress at Waikiki Beach to prevent 
the shoreline from moving landward by approx-
imately 10-20 feet. 

153.  But for Defendants’ conduct, Plaintiffs would 
have suffered no or far fewer serious injuries and 
harms than they have endured, and foreseeably will 
endure, due to the climate crisis and its physical,  
environmental, social, and economic consequences. 

                                                 
131 City and County of Honolulu Office of Climate Change, 

Sustainability and Resiliency, Ola:  O’ahu Resilience Strategy 
(accessed Jan. 8, 2020) https://www.resilientoahu.org/resilience- 
strategy. 

132 See Water Research Foundation, supra note 124. 
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154.  Defendants’ conduct as described herein is 
therefore an actual, substantial, and proximate cause 
of Plaintiffs’ climate crisis-related injuries.  
VI.  CAUSES OF ACTION 

FIRST CAUSE OF ACTION 
(Public Nuisance) 

(Against All Defendants) 
155.  Plaintiffs reallege each and every allegation 

contained above, as though set forth herein in full. 
156.  Defendants, individually and in concert with 

each other, by their affirmative acts and omissions, 
have unlawfully annoyed and/or done damage to 
Plaintiffs; worked hurt, inconvenience, and damage 
upon Plaintiffs; annoyed and disturbed Plaintiffs’ 
free use and enjoyment of their property and  
rendered its ordinary use uncomfortable; and injured 
Plaintiffs in their enjoyment of their legal rights.  
The annoyance, harm, damage, and injury to Plain-
tiffs’ rights and property has occurred and will  
continue to occur on and in public places within the 
County such that members of the public are likely  
to come within the range of its influence, and has  
injured public infrastructure and appurtenances 
within the County, which therefore affect the public 
at large. 

157.  The nuisance created and contributed to by 
Defendants is substantial and unreasonable.  It has 
caused, continues to cause, and will continue to cause 
far into the future, significant harm to the community 
as alleged herein, and that harm outweighs any off-
setting benefit.  County residents’ health and safety 
are matters of great public interest and of legitimate 
concern to Plaintiffs, and to the entire state. 
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158.  Defendants specifically created, contributed to, 
and/or assisted, and/or were a substantial contrib-
uting factor in the creation of the public nuisance by, 
inter alia: 

a. Affirmatively and knowingly promoting the sale 
and use of fossil fuel products which Defendants 
knew to be hazardous and knew would cause  
or exacerbate global warming and related  
consequences, including, but not limited to,  
sea level rise, drought, extreme precipitation 
events, extreme heat events, and ocean acidifi-
cation; 

b. Affirmatively and knowingly concealing the 
hazards that Defendants knew would result 
from the normal use of their fossil fuel products 
by misrepresenting and casting doubt on the  
integrity of scientific information related to  
climate change; 

c. Disseminating and funding the dissemination  
of information intended to mislead customers, 
consumers, and regulators regarding the known 
and foreseeable risk of climate change and its 
consequences, which follow from the normal,  
intended use of Defendants’ fossil fuel products; 

d. Affirmatively and knowingly campaigning 
against the regulation of their fossil fuel prod-
ucts, despite knowing the hazards associated 
with the normal use of those products, in order 
to continue profiting from use of those products 
by externalizing those known costs onto people, 
the environment, and communities, including 
Plaintiffs; and failing to warn the public about 
the hazards associated with the use of fossil fuel 
products. 
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159.  Because of their superior knowledge of fossil 
fuel products, Defendants were in the best position  
to prevent the nuisance, but failed to do so, including 
by failing to warn customers, retailers, and Plaintiffs 
of the risks posed by their fossil fuel products, and 
failing to take any other precautionary measures to 
prevent or mitigate those known harms. 

160.  The public nuisance caused, contributed to, 
maintained, and/or participated in by Defendants 
has caused and/or imminently threatens to cause 
special injury to Plaintiffs.  The public nuisance has 
also caused and/or imminently threatens to cause 
substantial injury to real and personal property  
directly owned and/or operated by Plaintiffs for the 
cultural, historic, economic, and public health benefit 
of Plaintiffs’ residents and customers, and for their 
health, safety, and general welfare. 

161.  The seriousness of rising sea levels, more  
frequent and extreme drought, more frequent and 
extreme precipitation events, increased frequency and 
severity of heat waves and extreme temperatures, 
restricted availability of fresh drinking water, and 
the associated consequences of those physical and 
environmental changes, is extremely grave and  
outweighs the social utility of Defendants’ conduct 
because, inter alia, 

a. interference with the public’s rights due to sea 
level rise, more frequent and extreme drought, 
more frequent and extreme precipitation events, 
increased frequency and severity of heat waves 
and extreme temperatures, and the associated 
consequences of those physical and environmen-
tal changes as described above, is expected to 
become so regular and severe that it will cause 
material deprivation of and/or interference with 
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the use and enjoyment of Plaintiffs’ public and 
private property; 

b. the ultimate nature of the harm is the destruction 
of real and personal property, loss of public cul-
tural, historic, natural, and economic resources, 
and damage to the public health, safety, and 
general welfare, rather than mere annoyance; 

c. the interference borne is the loss of property,  
infrastructure, and public resources owned and/ 
or operated by Plaintiffs, which will actually  
be borne by Plaintiffs’ residents and customers 
as loss of use of public and private property and 
infrastructure; loss of cultural, historic, and 
economic resources; damage to the public 
health, safety, and general welfare; diversion of 
tax dollars away from other public services to 
the mitigation of and/or adaptation to climate 
change impacts; and other adverse impacts; 

d. Plaintiffs’ property, which serves myriad uses 
including residential, infrastructural, commercial, 
historic, cultural, and ecological, is not suitable 
for regular inundation, flooding, and/or other 
physical or environmental consequences of the 
climate crisis; 

e. Defendants, and each of them, knew of the  
external costs of placing their fossil fuel products 
into the stream of commerce, and rather than 
striving to mitigate those externalities, Defen-
dants instead acted affirmatively to obscure 
them from public consciousness; 

f. it was practical for Defendants, and each of 
them, considering their extensive knowledge of 
the hazards of placing fossil fuel products into 
the stream of commerce and extensive scientific 
engineering expertise, to develop better technol-
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ogies and to pursue and adopt known, practical, 
and available technologies, energy sources, and 
business practices that would have mitigated 
greenhouse gas pollution and eased the transi-
tion to a lower carbon economy. 

162.  Defendants’ actions were a substantial  
contributing factor in the unreasonable violation  
of public rights enjoyed by Plaintiffs and County  
residents as set forth above, because Defendants 
knew or should have known that their conduct would 
create a continuing problem with long-lasting signifi-
cant negative effects on the rights of the public, and 
absent Defendants’ conduct the violations of public 
rights described herein would not have occurred, or 
would have been less severe. 

163.  Defendants’ wrongful conduct as set forth 
herein was committed with actual malice.  Defen-
dants had actual knowledge that their products were 
defective and dangerous and were and are causing 
and contributing to the nuisance complained of,  
and acted with conscious disregard for the probable 
dangerous consequences of their conduct’s and  
products’ foreseeable impact upon the rights of  
others, including Plaintiffs and County residents.  
Therefore, Plaintiffs request an award of punitive 
damages in an amount reasonable, appropriate, and 
sufficient to punish those Defendants for the good of 
society and deter Defendants from ever committing 
the same or similar acts. 

164.  Wherefore, Plaintiffs pray for relief as set 
forth below. 
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SECOND CAUSE OF ACTION 
(Private Nuisance) 

(Against All Defendants) 
165.  Plaintiffs reallege each and every allegation 

contained above, as though set forth herein in full. 
166.  Plaintiffs own, occupy, and manage extensive 

real property within the County that has been and 
will continue to be injured by rising sea levels, higher 
sea level, more frequent and extreme drought, more 
frequent and extreme precipitation events, increased 
frequency and severity of heat waves and extreme 
temperatures, and the associated consequences of 
those physical and environmental changes. 

167.  Defendants, individually and in concert with 
each other, by their affirmative acts and omissions, 
have unlawfully annoyed and/or done damage to 
Plaintiffs; worked hurt, inconvenience, and damage 
upon Plaintiffs; annoyed and disturbed Plaintiffs’ 
free use and enjoyment of their property and  
rendered its ordinary use uncomfortable; and injured 
Plaintiffs in their enjoyment of their legal rights. 

168.  Plaintiffs have not consented to Defendants’ 
conduct in creating the unreasonably injurious condi-
tions on their real property or to the associated 
harms of that conduct.  

169.  The seriousness of rising sea levels, higher 
sea level, more frequent and extreme drought, more 
frequent and extreme precipitation events, increased 
frequency and severity of heat waves and extreme 
temperatures, and the associated consequences  
of those physical and environmental changes, is  
extremely grave and outweighs the social utility of 
Defendants’ conduct because, inter alia, 
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a. interference with the public’s rights due to sea 
level rise, more frequent and extreme drought, 
more frequent and extreme precipitation events, 
increased frequency and severity of heat waves 
and extreme temperatures, and the associated 
consequences of those physical and environmen-
tal changes as described above, is expected to 
become so regular and severe that it will cause 
material deprivation of and/or interference with 
the use and enjoyment of public and private 
property in the County; 

b. the ultimate nature of the harm is the destruction 
of real and personal property, loss of public cul-
tural, historic, natural, and economic resources, 
and damage to the public health, safety, and 
general welfare, rather than mere annoyance; 

c. the interference borne is the loss of property,  
infrastructure, and public resources within the 
County, which will actually be borne by the 
Plaintiffs and their residents and customers as 
loss of use of public and private property and  
infrastructure; loss of cultural, historic, and 
economic resources; damage to the public 
health, safety, and general welfare; reduction of 
fresh drinking water supply; diversion of tax 
dollars away from other public services to the 
mitigation of and/or adaptation to climate 
change impacts; and other adverse impacts;  

d. Plaintiffs’ property, which serves myriad uses 
including residential, infrastructural, commer-
cial, historic, cultural, and ecological, is not 
suitable for regular inundation, flooding, and/or 
other physical or environmental consequences 
of anthropogenic global warming; 
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e. Defendants, and each of them, knew of the  
external costs of placing their fossil fuel prod-
ucts into the stream of commerce, and rather 
than striving to mitigate those externalities, 
Defendants instead acted affirmatively to  
obscure them from public consciousness; 

f. it was practical for Defendants, and each of 
them, considering their extensive knowledge of 
the hazards of placing fossil fuel products into 
the stream of commerce and extensive scientific 
engineering expertise, to develop better technol-
ogies and to pursue and adopt known, practical, 
and available technologies, energy sources, and 
business practices that would have mitigated 
greenhouse gas pollution and eased the transi-
tion to a lower carbon economy. 

170.  Defendants’ conduct was a direct and proxi-
mate cause of Plaintiffs’ injuries, and a substantial 
factor in bringing about the harms suffered by Plain-
tiffs as described in this Complaint. 

171.  Defendants’ acts and omissions as alleged 
herein are indivisible causes of Plaintiffs’ injuries 
and damages as alleged herein, because, inter alia, it 
is not possible to determine the source of any particu-
lar individual molecule of CO2 in the atmosphere  
attributable to anthropogenic sources because such 
greenhouse gas molecules do not bear markers that 
permit tracing them to their source, and because 
greenhouse gasses quickly diffuse and comingle in 
the atmosphere.  

172.  Defendants’ wrongful conduct as set forth 
herein was committed with actual malice.  Defen-
dants had actual knowledge that their products were 
defective and dangerous and were and are causing 
and contributing to the nuisance complained of, and 
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acted with conscious disregard for the probable dan-
gerous consequences of their conduct’s and products’ 
foreseeable impact upon the rights of others, includ-
ing Plaintiffs and County residents.  Therefore, 
Plaintiffs request an award of punitive damages in 
an amount reasonable, appropriate, and sufficient to 
punish those Defendants for the good of society and 
deter Defendants from ever committing the same or 
similar acts. 

173.  Wherefore, Plaintiffs pray for relief as set 
forth below. 

THIRD CAUSE OF ACTION 
(Strict Liability Failure to Warn) 

(Against All Defendants) 
174.  Plaintiffs reallege each and every allegation 

contained above, as though set forth herein in full. 
175.  Defendants, and each of them, at all times 

had a duty to issue adequate warnings to Plaintiffs, 
the public, consumers, and public officials of the  
reasonably foreseeable or knowable severe risks 
posed by their fossil fuel products. 

176.  Defendants, and each of them, are and were 
at all relevant times sellers engaged in the business 
of extracting and/or selling fossil fuel products, and 
their products were expected to and in fact did reach 
the end user without any substantial or relevant 
change in their condition. 

177.  Defendants knew or should have known, 
based on information passed to them from their  
internal research divisions and affiliates, from the 
non-party trade associations and entities, and/or 
from the international scientific community, of the 
climate effects inherently caused by the normal use 
and operation of their fossil fuel products, including 
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the likelihood and likely severity of global warming, 
global and local sea level rise, more frequent and  
extreme drought, more frequent and extreme precipi-
tation events, increased frequency and severity of 
heat waves and extreme temperatures, and the  
associated consequences of those physical and  
environmental changes, including Plaintiffs’ harms 
and injuries described herein. 

178.  Defendants knew or should have known, based 
on information passed to them from their internal 
research divisions and affiliates, from the non-party 
trade associations and entities, and/or from the  
international scientific community, that the climatic 
effects described herein rendered their fossil fuel 
products dangerous, or likely to be dangerous, when 
used as intended or in a reasonably foreseeable  
manner. 

179.  Throughout the times at issue, Defendants 
breached their duty of care by failing to adequately 
warn any consumers or any other party of the  
climate effects that inevitably flow from the intended 
use and foreseeable misuse of their fossil fuel prod-
ucts. 

180.  Throughout the times at issue, Defendants 
individually and in concert widely disseminated 
marketing materials, refuted the scientific knowl-
edge generally accepted at the time, advanced and 
promoted pseudo-scientific theories of their own, and 
developed public relations materials that prevented 
reasonable consumers from recognizing or discover-
ing the latent risk that Defendants’ fossil fuel prod-
ucts would cause grave climate changes, under-
mining and rendering ineffective any warnings that 
Defendants may have also disseminated. 
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181.  Given the grave dangers presented by the 
climate effects that inevitably flow from the normal 
and foreseeable use of fossil fuel products, a reason-
able extractor, manufacturer, formulator, seller, or 
other participant responsible for introducing fossil 
fuel products into the stream of commerce, would 
have warned of those known, inevitable climate effects. 

182.  Defendants’ conduct was a direct and proxi-
mate cause of Plaintiffs’ injuries and a substantial 
factor in bringing about the harms suffered by Plain-
tiffs as alleged herein. 

183.  As a direct and proximate result of Defen-
dants’ and each of their acts and omissions, Plaintiffs 
have sustained and will sustain substantial expenses 
and damages set forth in this Complaint, including 
damage to publicly owned infrastructure and real 
property, and injuries to public resources that  
interfere with the rights of Plaintiffs, and of their 
residents and customers. 

184.  Defendants’ acts and omissions as alleged 
herein are indivisible causes of Plaintiffs’ injuries 
and damage as alleged herein, because, inter alia, it 
is not possible to determine the source of any particu-
lar individual molecule of CO2 in the atmosphere  
attributable to anthropogenic sources because such 
greenhouse gas molecules do not bear markers that 
permit tracing them to their source, and because 
greenhouse gasses quickly diffuse and comingle in 
the atmosphere. 

185.  Defendants’ wrongful conduct as set forth 
herein was committed with actual malice.  Defen-
dants had actual knowledge that their products  
were defective and dangerous and that they had not 
provided reasonable and adequate warnings against 
those known dangers, and acted with conscious  
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disregard for the probable dangerous consequences of 
their conduct’s and products’ foreseeable impact upon 
the rights of others, including Plaintiffs.  Therefore, 
Plaintiffs request an award of punitive damages in 
an amount reasonable, appropriate, and sufficient to 
punish those Defendants for the good of society and 
deter Defendants from ever committing the same or 
similar acts. 

186.  Wherefore, Plaintiffs pray for relief as set 
forth below. 

FOURTH CAUSE OF ACTION 
(Negligent Failure to Warn) 

(Against All Defendants) 
187.  Plaintiffs reallege each and every allegation 

contained above, as though set forth herein in full. 
188.  Defendants, and each of them, at all times 

had a duty to issue adequate warnings to Plaintiffs, 
the public, consumers, and public officials of the rea-
sonably foreseeable or knowable severe risks posed 
by their fossil fuel products. 

189.  Defendants knew or should have known, based 
on information passed to them from their internal 
research divisions and affiliates and/or from the  
international scientific community, of the climate  
effects inherently caused by the normal use and  
operation of their fossil fuel products, including the 
likelihood and likely severity of global warming, 
global and local sea level rise, more frequent and  
extreme drought, more frequent and extreme precipi-
tation events, increased frequency and severity of 
heat waves and extreme temperatures, other adverse 
environmental changes, and the associated conse-
quences of those physical and environmental changes, 
including Plaintiffs’ harms and injuries described 
herein. 
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190.  Defendants knew or should have known, based 
on information passed to them from their internal 
research divisions and affiliates and/or from the  
international scientific community, that the climate 
effects described herein rendered their fossil fuel 
products dangerous, or likely to be dangerous, when 
used as intended or in a reasonably foreseeable  
manner. 

191.  Throughout the times at issue, Defendants 
breached their duty of care by failing to adequately 
warn any consumers or any other party of the  
climate effects that inevitably flow from the intended 
or foreseeable use of their fossil fuel products.  

192.  Throughout the times at issue, Defendants 
individually and in concert widely disseminated 
marketing materials, refuted the scientific knowl-
edge generally accepted at the time, advanced pseudo-
scientific theories of their own, and developed public 
relations materials that prevented reasonable  
consumers from recognizing the risk that fossil fuel 
products would cause grave climate changes, under-
mining and rendering ineffective any warnings that 
Defendants may have also disseminated. 

193.  Given the grave dangers presented by the  
climate effects that inevitably flow from the normal 
or foreseeable use of fossil fuel products, a reasonable 
manufacturer, seller, or other participant responsible 
for introducing fossil fuel products into the stream  
of commerce, would have warned of those known,  
inevitable climate effects. 

194.  Defendants’ conduct was a direct and proxi-
mate cause of Plaintiffs’ injuries and a substantial 
factor in bringing about the harms suffered by Plain-
tiffs as alleged herein. 
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195.  As a direct and proximate result of Defen-
dants’ and each of their acts and omissions, Plaintiffs 
have sustained and will sustain substantial expenses 
and damages as set forth in this Complaint, includ-
ing damage to publicly owned infrastructure and real 
property, and injuries to public resources that inter-
fere with the rights of Plaintiffs and their residents 
and customers. 

196.  Defendants’ acts and omissions as alleged 
herein are indivisible causes of Plaintiffs’ injuries 
and damage as alleged herein, because, inter alia, it 
is not possible to determine the source of any particu-
lar individual molecule of CO2 in the atmosphere  
attributable to anthropogenic sources because such 
greenhouse gas molecules do not bear markers that 
permit tracing them to their source, and because 
greenhouse gasses quickly diffuse and comingle in 
the atmosphere.  

197.  Defendants’ wrongful conduct as set forth 
herein was committed with actual malice.  Defen-
dants had actual knowledge that their products were 
defective and dangerous and that they had not  
provided reasonable and adequate warnings against 
those known dangers, and acted with conscious  
disregard for the probable dangerous consequences of 
their conduct’s and products’ foreseeable impact upon 
the rights of others, including Plaintiffs’.  Therefore, 
Plaintiffs request an award of punitive damages in 
an amount reasonable, appropriate, and sufficient to 
punish these Defendants for the good of society and 
deter Defendants from ever committing the same or 
similar acts. 

198.  Wherefore, Plaintiffs pray for relief as set 
forth below. 
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FIFTH CAUSE OF ACTION 
(Trespass) 

(Against All Defendants) 
199.  Plaintiffs reallege each and every allegation 

contained above, as though set forth herein in full. 
200.  Plaintiffs own, lease, occupy, and/or control 

real property throughout the County. 
201.  Defendants, and each of them, have intention-

ally, recklessly, or negligently caused flood waters, 
extreme precipitation, saltwater, and other materi-
als, to enter Plaintiffs’ real property, by distributing, 
analyzing, recommending, merchandising, advertis-
ing, promoting, marketing, and/or selling fossil fuel 
products, knowing those products in their normal or 
foreseeable operation and use would cause global  
and local sea levels to rise and more frequent and  
extreme precipitation events to occur, among other 
adverse environmental changes, and the associated 
consequences of those physical and environmental 
changes.  

202.  Plaintiffs did not give permission for Defen-
dants, or any of them, to cause floodwaters, extreme 
precipitation, saltwater, and other materials to enter 
their property as a result of the use of Defendants’ 
fossil fuel products. 

203.  Plaintiffs have been and continue to be actual-
ly injured and continue to suffer damages as a result 
of Defendants and each of their having caused flood 
waters, extreme precipitation, saltwater, and other 
materials, to enter their real property, by inter alia 
submerging real property owned by Plaintiffs, caus-
ing flooding and a rising water table which has  
invaded and threatens to invade real property owned 
by Plaintiffs and rendered it unusable, causing storm 
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surges and heightened waves which have invaded 
and threatened to invade real property owned by 
Plaintiffs, and in so doing rendering Plaintiffs’  
property unusable. 

204.  Defendants’ and each Defendant’s introduc-
tion of their fossil fuel products into the stream  
of commerce, coupled with their tortious conduct  
described herein, was a substantial factor in bringing 
about the harms and injuries to Plaintiffs’ public and 
private real property as alleged herein. 

205.  Defendants’ acts and omissions, as alleged 
herein, are indivisible causes of Plaintiffs’ injuries 
and damage as alleged herein, because, inter alia,  
it is not possible to determine the source of any par-
ticular individual molecule of CO2 in the atmosphere 
attributable to anthropogenic sources because such 
greenhouse gas molecules do not bear markers that 
permit tracing them to their source, and because 
greenhouse gasses quickly diffuse and comingle in 
the atmosphere. 

206.  Defendants’ wrongful conduct as set forth 
herein was committed with actual malice.  Defen-
dants had actual knowledge that their products were 
defective and dangerous, and acted with conscious 
disregard for the probable dangerous consequences of 
their conduct’s and products’ foreseeable impact upon 
the rights of others, including Plaintiffs and County 
residents.  Therefore, Plaintiffs request an award of 
punitive damages in an amount reasonable, appro-
priate, and sufficient to punish these Defendants for 
the good of society and deter Defendants from ever 
committing the same or similar acts. 

207.  Wherefore, Plaintiffs pray for relief as set 
forth below. 
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VII.  PRAYER FOR RELIEF 
Plaintiffs seek judgment against those Defendants 

for: 
1. Compensatory damages in an amount accord-

ing to proof; 
2. Equitable relief, including abatement of the 

nuisances complained of herein in and near the 
County; 

3. Reasonable attorneys’ fees as permitted by law; 
4. Punitive damages; 
5. Disgorgement of profits; 
6. Costs of suit; and 
7. For such and other relief as the Court may 

deem proper. 
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DATED:  March 22, 2021 

CORPORATION COUNSEL FOR THE 
CITY AND COUNTY OF HONOLULU AND 
THE HONOLULU BOARD OF WATER 
SUPPLY 
PAUL S. AOKI 
Acting Corporation Counsel 

By: /s/ Robert M. Kohn  
 ROBERT M. KOHN 

NICOLETTE WINTER 
JEFF A. LAU 
Deputies Corporation Counsel 

SHER EDLING LLP 
VICTOR M. SHER (pro hac vice) 
MATTHEW K. EDLING (pro hac vice) 
MICHAEL H. BURGER (pro hac vice pending) 
CORRIE J. YACKULIC (pro hac vice pending) 
STEPHANIE D. BIEHL (pro hac vice pending) 
KATIE H. JONES (pro hac vice pending) 
MARTIN R. QUIÑONES (pro hac vice pending) 
ADAM M. SHAPIRO (pro hac vice pending) 
TIMOTHY R. SLOANE (pro hac vice pending) 
NICOLE E. TEIXEIRA (pro hac vice pending) 
QUENTIN C. KARPILOW (pro hac vice pending) 
 
Attorneys for Plaintiffs the City and County of 
Honolulu and the Honolulu Board of Water 
Supply 
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REQUEST FOR JURY TRIAL 
Plaintiffs hereby demand a jury trial on all causes 

of action for which a jury is available under the law. 
 

DATED:  March 22, 2021 

CORPORATION COUNSEL FOR THE 
CITY AND COUNTY OF HONOLULU AND 
THE HONOLULU BOARD OF WATER 
SUPPLY 
PAUL S. AOKI 
Acting Corporation Counsel 

By: /s/ Robert M. Kohn  
 ROBERT M. KOHN 

NICOLETTE WINTER 
JEFF A. LAU 
Deputies Corporation Counsel 

SHER EDLING LLP 
VICTOR M. SHER (pro hac vice) 
MATTHEW K. EDLING (pro hac vice) 
MICHAEL H. BURGER (pro hac vice pending) 
CORRIE J. YACKULIC (pro hac vice pending) 
STEPHANIE D. BIEHL (pro hac vice pending) 
KATIE H. JONES (pro hac vice pending) 
MARTIN R. QUIÑONES (pro hac vice pending) 
ADAM M. SHAPIRO (pro hac vice pending) 
TIMOTHY R. SLOANE (pro hac vice pending) 
NICOLE E. TEIXEIRA (pro hac vice pending) 
QUENTIN C. KARPILOW (pro hac vice pending) 

 
Attorneys for Plaintiffs the City and County of 
Honolulu and the Honolulu Board of Water 
Supply 


