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OPINION

CLAY, Circuit Judge. Petitioner, Stephen Kares,
appeals the district court’s denial of his habeas peti-
tion brought pursuant to 28 U.S.C. § 2254. In 2012, a
jury convicted Kares of third-degree criminal sexual
conduct in violation of Mich. Comp. Laws §
750.520d(1)(b). For the reasons set forth below, we
REVERSE in part the district court’s order denying
as untimely Petitioner’s motion to vacate his sentence
but DENY Kares’ motion to expand the certificate of
appealability (“COA”) to include his merits claim.

I. BACKGROUND
A. Factual Background

In 2012, a jury found Kares guilty of raping a 16-
year-old girl. See People v. Kares, No. 312680, 2013
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WL 6124313, at *1-2 (Mich. Ct. App. Nov. 21, 2013).1
The victim was the child of a woman whom Kares had
been dating. After the rape, the victim visited a nurse
who examined her and collected samples from her for
a rape kit. Id. at *1. The samples obtained from the
rape kit were tested and the Michigan State Police Fo-
rensic Scientist who conducted the testing appeared
at trial and testified that the DNA samples resulted
in a match to Kares’ DNA. Id. At trial, Kares did not
contest that the victim had visited his house on the
night of the rape; instead, he argued that no sexual
contact occurred. Id. at *2. Kares testified that he had
engaged in sexual intercourse with another woman
three or four days prior and had disposed of a vaginal
condom in the trash. Id.

B. Procedural History

Kares was convicted of third degree criminal sex-
ual conduct following a jury trial in Michigan’s
Shiawassee County Circuit Court. At sentencing, the
judge found five “Offense Variables” that increased
Kares’ sentencing range, including the mandatory
minimum. Sentencing Tr., R. 21-8. While Kares’ case
was on appeal to the Michigan Court of Appeals, the
United States Supreme Court decided Alleyne v.
United States, 570 U.S. 99 (2013). Alleyne held that
the Constitution requires any fact that increases the
mandatory minimum penalty for a crime to be found
by a jury beyond a reasonable doubt. 570 U.S. at 116.

1 The factual history provided herein cites to the Michigan
Court of Appeal’s summary of facts and is entitled to a presump-
tion of correctness pursuant to 28 U.S.C. § 2254(e)(1). See
Sumner v. Mata, 449 U.S. 539, 546 (1981); see also Coleman v.
Bradshaw, 974 ¥.3d 710, 717 n.3 (6th Cir. 2020).
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Kares’ appellate counsel failed to raise an Alleyne
claim on direct appeal. Kares’ conviction and sentence
were affirmed by the Michigan Court of Appeals and
then, on September 29, 2014, by the Michigan Su-
preme Court. The time for Kares to appeal to the Su-
preme Court of the United States expired 90 days
later, on December 28, 2014. U.S. Sup. Ct. R. 13.

Kares then began collateral review proceedings in
Michigan state court. He filed his first motion for re-
lief from judgment pursuant to Michigan Court Rule
(“MCR”) 6.500 et seq. on October 20, 2015. Through
that motion, Kares raised several issues, including
that his sentence was based on inaccurate infor-
mation, and that he had ineffective assistance of trial
and appellate counsel. The trial court denied his mo-
tion, determining that his claims were procedurally
defaulted and should have been raised on direct ap-
peal. Kares then applied for leave to appeal the denial
of his motion for relief from judgment, citing Alleyne
for the first time. The Michigan Court of Appeals de-
nied Kares’ appeal in a short order. Kares applied for
leave to appeal to the Michigan Supreme Court, but
this request was denied on December 27, 2017.

On February 9, 2018, Kares filed a motion with
the Michigan trial court under Michigan Compiled
Laws (“MCL”) § 770.16 requesting that the court order
additional DNA testing. The motion requested the
testing of biological materials that Kares claims were
not tested, including evidence collected by the nurse
who administered the rape kit2 and bedding from

2 The nurse who administered the rape kit collected swabs,
smears, wipes, and the victim’s underwear. The forensic scientist
tested all items that were collected and reported that all of the
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Kares’ apartment. The trial court denied his request
on February 12, 2018. In the order denying his request
for biological testing, the trial court noted that Kares’
motion failed to address the statutory requirements
for showing he qualified to petition the Court to order
DNA testing, and he also failed to present proof that
that DNA testing was warranted in his case.

Kares then filed an application for leave to appeal
the trial court’s order denying his request for biologi-
cal testing. The Michigan Court of Appeals denied him
leave to appeal on August 29, 2018. Kares then ap-
plied for leave to appeal to the Michigan Supreme
Court. While that motion was pending, Kares filed the
instant § 2254 petition in federal court on December
21, 2018. The Michigan Supreme Court denied Kares’
application for leave to appeal the denial of his motion
for biological testing on April 2, 2019. Kares then re-
quested that the district court permit him to amend
his § 2254 petition to include claims related to his
DNA testing request. The district court permitted Ka-
res to amend his petition, and he filed his amended
petition on May 28, 2019.

The district court referred Kares’ petition to a
magistrate judge who produced a report and recom-
mendation (“R&R”) determining that the district
court should deny Kares’ petition as untimely. The

swabs (except for the oral swabs), anal and vaginal smears, and
the undergarments tested positive for the presence of semen (but
did not conduct DNA testing on all of the semen). She then DNA
tested the anal and vaginal smears and located genetic material
from Kares and the victim in those samples. Petitioner sought to
have the other swabs DNA tested—those swabs previously tested
positive for the presence of sperm (the speculum, labial fold, and
external swabs).
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R&R analyzed MCL § 770.16 and determined that Ka-
res’ petition for DNA testing was not a properly filed
collateral attack; it also analyzed the merits of Kares’
claims and found that they were either lacking merit
or procedurally defaulted. Kares objected to the R&R,
arguing that his petition was timely, his claims had
merit, and his claims were not procedurally defaulted.

The district court adopted the R&R. In its order,
the court found that Kares’ § 770.16 motion was not a
properly filed application for collateral review; ad-
dressed the merits claims to which Kares had ob-
jected; and agreed with the R&R that those claims
also lacked merit or were procedurally defaulted. The
district court granted a COA to Kares on the question
of whether motions brought pursuant to MCL § 770.16
toll the statute of limitations under the Antiterrorism
and Effective Death Penalty Act (“AEDPA”), but de-
nied a COA on all of Kares’ other claims.

Kares timely filed this appeal. Kares also filed a
motion requesting that the COA be expanded to in-
clude his merits claim that the state trial court com-
mitted an Alleyne violation and that this claim was
not procedurally defaulted because his state appellate
counsel provided ineffective assistance of counsel.

II. DISCUSSION
A. Timeliness of Habeas Petition

AEDPA sets a time limit for petitioners to apply
for a writ of habeas corpus, requiring a petition to be
filed within one year after the judgment becomes
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final.3 28 U.S.C § 2244(d)(1)(A). The statute permits
the tolling of the limitations period during the time
period during which “a properly filed application for
State post-conviction or other collateral review with

respect to the pertinent judgment or claim is pend-
ing.” 28 U.S.C. § 2244(d)(2).

This Court reviews the dismissal of a § 2254 peti-
tion de novo. Thomas v. Meko, 828 F.3d 435, 438 (6th
Cir. 2016). Whether the district court properly calcu-
lated the timeliness of a habeas corpus petition is re-
viewed de novo. DiCenzi v. Rose, 452 F.3d 465, 467
(6th Cir. 2006). The district court’s factual findings
are reviewed for clear error. Boggs v. Collins, 226 F.3d
728, 736 (6th Cir. 2000).

In Kares’ case, the statute of limitations began to
run 90 days* after the Michigan Supreme Court de-
nied his request for leave to appeal his conviction, on
December 28, 2015. With only 69 days left to file a §
2254 petition, Kares tolled the running of that time
period on October 20, 2015 by filing a motion for relief
from judgment in the Shiawassee County Circuit
Court. The statute of limitations began to run again
once Kares’ post-conviction proceedings terminated on
December 27, 2017. This meant that Kares had until
March 6, 2018—69 days later—to file a federal habeas
petition. Kares did not file his habeas petition until
December 21, 2018. Kares, however, argues that the

3 Section 2244(d)(1) sets forth three additional circumstances
which begin the one-year limitations period, but only the first
ground is at issue in this case.

4 Ninety days is the time period to file a petition for certiorari
to the United States Supreme Court. See U.S. Sup. Ct. R. 13.
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MCL § 770.16 petition for DNA testing, which he filed
on February 9, 2018, tolled the limitations period.

For Kares’ habeas petition to be considered
timely, this Court must answer two questions in the
affirmative: (1) was Kares’ petition for DNA testing
pursuant to MCL § 770.16 properly filed; and (2) are
motions for DNA testing pursuant to MCL § 770.16
considered post-conviction or other collateral review
proceedings that toll the AEDPA limitations period?
We address both questions in turn.

1. Kares’ motion was “properly filed”

MCL § 770.16 permits defendants convicted of a
felony at trial to petition the circuit court where they
were sentenced to order DNA testing of biological ma-
terials. The statute permits this sort of petition for
any defendant convicted before 2001, but requires de-
fendants convicted on or after January 8, 2001 to es-
tablish that all of the following apply: “(a) That DNA
testing was done in the case or under this act[;]” “(b)
[t]hat the results of the testing were inconclusive[;]”
and “(c) [t]hat testing with current DNA technology is
likely to result in conclusive results.” MCL §
770.16(1). The statute provides that a court shall or-
der DNA testing only if a defendant does all of the fol-
lowing:

(a) Presents prima facie proof that the evi-
dence sought to be tested is material to the is-
sue of the convicted person’s identity as the
perpetrator of, or accomplice to, the crime that
resulted in the conviction.
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(b) Establishes all of the following by clear and
convincing evidence:

(1) A sample of identified biological
material described in subsection (1) is
available for DNA testing.

(i1) The identified biological material
described in subsection (1) was not
previously subjected to DNA testing
or, if previously tested, will be subject
to DNA testing technology that was
not available when the defendant was
convicted.

(i11) The identity of the defendant as
the perpetrator of the crime was at 1s-
sue during his or her trial.

MCL § 770.16(4) (2015).

Respondent argues that Kares’ petition for DNA
testing was not properly filed because Kares failed to
satisfy the conditions for petitioning the court speci-
fied in MCL § 770.16(1). Kares argues that those con-
ditions are not conditions to filing since they do not
relate to the form of the motion, the time limit for fil-
ing it, or the proper forum, but are instead merits de-
terminations.

The Supreme Court has analyzed the question of
what constitutes a “properly filed application” in only
a few cases. In the first case, the Supreme Court de-
termined that a state defendant’s post-conviction mo-
tion to vacate his judgment tolled AEDPA’s one year
limitations period even though the claims raised
within that application were procedurally barred.
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Artuz v. Bennett, 531 U.S. 4, 8 (2000). Artuz noted that
an application is properly filed when “its delivery and
acceptance are in compliance with the applicable laws
and rules governing filings” and noted that the proce-
dural bars listed in the state statute presented a “con-
dition to obtaining relief” and did not “set forth a con-
dition to filing.” 531 U.S. at 8, 11.

In Pace v. DiGuglielmo, the Supreme Court deter-
mined that AEDPA’s one year limitations period was
not tolled by a state court post-conviction petition that
was dismissed by the state court for being untimely.
544 U.S. 408, 417 (2005). The Supreme Court deter-
mined that although the state court was required to
review the petition to assess whether it fit into statu-
tory exemptions for the time limit, timeliness was still
a “condition to filing” and noted that “there is an obvi-
ous distinction between time limits, which go to the
very initiation of a petition and a court’s ability to con-
sider that petition, and the type of ‘rule of decision’
procedural bars at issue in Artuz, which go to the abil-
ity to obtain relief.” Id. The Supreme Court later reit-
erated its rule that a state post-conviction petition
that is dismissed as untimely does not toll the AEDPA
limitations period, regardless of whether the “time
limit is jurisdictional, an affirmative defense, or some-
thing in between.” Allen v. Siebert, 552 U.S. 3, 6
(2007).

The Sixth Circuit has also addressed the “properly
filed” requirement of § 2244. In Williams v. Birkett,
the Court determined that a successive post-convic-
tion motion was not properly filed where it was re-
jected by the state court because it failed to meet the
requirements listed in the state statute for bringing
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successive motions. 670 F.3d 729, 736 (6th Cir. 2012).
In Williams, this Court noted that MCR 6.502(G)
flatly forbids defendants from filing successive post-
conviction motions for relief from judgment unless the
successive petition demonstrates that it falls into one
of the exceptions listed in the statute, including “mo-
tions based on (1) ‘a retroactive change in law that oc-
curred after the first motion for relief from judgment,’
or (2) ‘a claim of new evidence that was not discovered
before the first such motion.” 670 F.3d at 733 (citing
MCR 6.502(G)(2)). This Circuit noted that even
though “judicial scrutiny” was required to assess
whether a statutory exception applied to permit a suc-
cessive petition, those exceptions remained filing con-
ditions because a successive petition cannot be consid-
ered by the state court unless it meets one of those two
exceptions. Id. at 734.

An unsuccessful motion may still toll the limita-
tions period, so long as the petitioner complies with all
filing requirements. In Board v. Bradshaw, this Cir-
cuit determined that a motion for leave to file a de-
layed appeal brought under Ohio Appellate Rule 5(A)
was properly filed and tolled AEDPA’s statute of lim-
itations. 805 F.3d 769, 776 (6th Cir. 2015). Although
the Board petitioner’s motion for a delayed appeal was
ultimately unsuccessful, this Circuit determined that
his motion was properly filed because the Ohio rule
contained no time limit for filing such motions and be-
cause his motion complied with all filing conditions,
namely the requirements listed in the statute that the
application must “set forth the reasons for the failure
... to perfect an appeal.” Id. at 773 (quoting Ohio App.
R. 5(A)(2). This Court noted that “[o]nce the movant
has provided these explanations, the conditions to
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filing the Rule 5(A) motion have been satisfied.” Id. at
775.

In Thomas v. Meko, the Sixth Circuit addressed a
case similar to Artuz, regarding whether a petitioner’s
successive post-conviction motion could be considered
properly filed. 828 F.3d at 435. This Circuit deter-
mined that the petitioner’s motion for post-conviction
relief in Kentucky state court was properly filed and
tolled the AEDPA statute of limitations, even where
that petition was unsuccessful because it contained
procedurally defaulted claims. Id. at 440. This Court
examined the underlying state court order on the pe-
titioner’s motion, noting that the Kentucky courts had
adjudicated that motion on the merits instead of re-
jecting it for failing to meet “state laws and rules gov-
erning filings.” Id. at 439-40 (internal quotation
marks omitted).

Turning to the facts of this case, Kares’ motion
was properly filed. MCL § 770.16 lists the conditions
for filing a petition for DNA testing in only one section
of the statute, which requires only that a “petition un-
der this section shall be filed in the circuit court for
the county in which the defendant was sentenced.”
MCL § 770.16(2) (emphasis added). The government
does not dispute that Kares filed his petition for DNA
testing in the correct court. Additionally, the fact that
Kares’ petition was ultimately unsuccessful because
he could not meet the requirements for testing does
not mean that his petition was improperly filed. See
Pace, 544 U.S. at 417; Board, 805 F.3d at 776. Just as
this Court previously noted in Thomas, “[r]ules gov-
erning filings, in the main, speak to the court clerk;
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rules setting forth a procedural bar speak to the court
itself.” 828 F.3d at 439.

The conditions listed in sections (1) and (4) of MCL
§ 770.16 are the merits determinations that the state
court must make when deciding whether the peti-
tioner is entitled to further DNA testing. This is evi-
denced by the fact that the legislature used the words
“may petition” in section (1) of MCL § 770.16 instead
of the words “may file.” Given that the legislature
used the words “shall be filed” in section (2) of MCL §
770.16, we may rely on the presumption that where a
legislature “includes particular language in one sec-
tion of a statute but omits it in another section,” it acts
“intentionally and purposely in the disparate inclu-
sion or exclusion.” Dean v. United States, 556 U.S.
568, 573 (2009) (quoting Russello v. United States, 464
U.S. 16, 23 (1983)).

Furthermore, the state court considering Kares’
petition did not reject the petition for failing to meet a
filing condition, and instead addressed the merits of
his request. Unlike the statute at issue in Williams,
the Michigan DNA testing statute does not impose a
substantive condition to filing. See Williams, 670 F.3d
at 730 (analyzing MCR 6.502(G)(2) and determining
that the law “does not allow the filing of second mo-
tions for post-conviction relief” unless one of two listed
conditions is met). Although Michigan courts do con-
duct a sequential analysis by first assessing whether
a petition meets the requirements listed in section (1)
of MCL § 770.16 before turning to the factors articu-
lated in section (4), they do not flatly return without
filing a petition that does not meet the requirements
in section (1). Cf. Williams 670 F.3d at 731 (noting
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that state trial court “rejected” and “returned” peti-
tioner’s motion for failing to meet requirements for fil-
ing a second or successive motion for relief from judg-
ment). Accordingly, we find that Kares’ motion was
properly filed.

2. Kares’ petition for DNA testing consti-
tuted a post-conviction or other collateral re-
view proceeding

To toll AEDPA’s limitations period, the DNA peti-
tion filed by Kares must also satisfy another require-
ment: it must be an “application for State post-convic-
tion or other collateral review.” 28 U.S.C. § 2244(d)(2).
Kares argues that his motion pursuant to MCL §
770.16 1s an application for collateral review because
the statute contemplates that a court will review the
underlying judgment in deciding whether to order
testing and a new trial. Respondent argues that Ka-
res’ motion does not count as an application for collat-
eral review because MCL § 770.16 is a sequential stat-
ute, and a petitioner must first clear several statutory
hurdles before a court can even review the underlying
judgment.

The Supreme Court addressed the question of
whether a particular motion under state law was a
motion for “post-conviction or other collateral review”
i Wall v. Kholi, 562 U.S. 545 (2011). In Wall, the Su-
preme Court determined that a motion to reduce a
sentence brought pursuant to Rule 35 of Rhode Is-
land’s Superior Court Rules of Criminal Procedure
was a motion for collateral review of the sentence and
therefore tolled AEDPA’s one year limitations period.
562 U.S. at 555. The Supreme Court noted that alt-
hough methods of filing for collateral review may vary
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among the states, collateral review “refers to judicial
review that occurs in a proceeding outside of the direct
review process.” Id. at 560.

The Supreme Court and the Sixth Circuit have
not yet addressed the question of whether motions for
DNA testing under Michigan law are a form of collat-
eral or post-conviction review. In an unpublished
opinion, a panel of this Court determined that post-
conviction discovery motions under Ohio law are not a
form of collateral or post-conviction review and do not
toll AEDPA’s limitations period. Johnson v. Randle,
28 F. App’x 341, 343 (6th Cir. 2001) (“The request for
information and the request for a copy of the record
are not challenges to the conviction or judgment.
Therefore, these requests do not toll the statute of lim-
itations.”). Although dicta, one footnote in the Su-
preme Court’s decision in Wall indicates that the
Court is unlikely to find that motions for post-convic-
tion discovery constitute a form of collateral review.
Wall, 562 U.S. at 556 n.4. In footnote four, the Wall
court noted that “[a] motion to reduce sentence is un-
like a motion for post-conviction discovery or a motion
for appointment of counsel, which generally are not
direct requests for judicial review of a judgment and
do not provide a state court with authority to order
relief from a judgment.” Id.

The majority of circuits to examine this issue have
determined that post-conviction motions for discovery
or DNA testing are not forms of collateral or post-con-
viction review. See Woodward v. Cline, 693 F.3d 1289,
1293 (10th Cir. 2012) (determining that a motion un-
der Kansas statute permitting biological testing is not
an application for collateral review that tolls AEDPA’s
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statute of limitations); Brown v. Sec’y for Dep’t of
Corr., 530 F.3d 1335, 1338 (11th Cir. 2008) (determin-
ing that Florida rule permitting post-conviction DNA
testing did not toll AEDPA’s limitations period be-
cause it did not provide a review mechanism); Price v.
Pierce, 617 F.3d 947, 952-53 (7th Cir. 2010) (deter-
mining that Illinois statute permitting post-conviction
forensic testing was not a collateral review mecha-
nism and did not toll AEDPA’s limitations period);
Ramirez v. Yates, 571 F.3d 993, 999-1000 (9th Cir.
2009) (determining that post-conviction discovery mo-
tions did not toll AEDPA limitations period because
they did not challenge his conviction); Hodge v.
Greiner, 269 F.3d 104, 107 (2d Cir. 2001) (determining
that post-conviction motion for discovery under New
York law did not challenge conviction and therefore
did not toll AEDPA’s limitations period).

Only the Fifth Circuit has determined that a mo-
tion for post-conviction DNA testing qualifies as a col-
lateral review motion. See Hutson v. Quarterman, 508
F.3d 236, 237 (5th Cir. 2007); see also Ramos v. Lump-
kin, No. 21-50775, 2023 WL 2967898, at *1 (5th Cir.
Apr. 17, 2023) (determining that district court plainly
erred by not tolling AEDPA’s limitations period dur-
ing the pendency of petitioners’ motion for DNA test-
ing under Texas law). Importantly, the statute at 1is-
sue 1n the Fifth Circuit case, Texas Code of Criminal
Procedure Article 64, is the most analogous to MCL §
770.16. Unlike the statutes at issue in the other cir-
cuits’ decisions,5 Texas’ statute provides a mechanism

5 Most of the statutes at issue in the cases decided by other
circuits provide only a mechanism for a defendant to request
DNA testing and do not otherwise provide for review of the judg-
ment. Instead, a defendant must subsequently file a separate
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for review of the underlying judgment by setting forth
the procedures that a court must follow after receiving
the results of postconviction DNA testing. Tex. Code
Crim. Proc. Ann. Art. 64.04 (West) (“After examining
the results of testing . . . the convicting court shall hold
a hearing and make a finding as to whether, had the
results been available during the trial of the offense,
it is reasonably probable that the person would not
have been convicted.”). Similarly, upon receipt of DNA
testing results showing that the defendant is not the
source of the identified biological material, section (8)
of MCL § 770.16 requires a reviewing court to hold a
hearing and decide whether the defendant is entitled
to a new trial.

Respondent argues that although one part of MCL
§ 770.16 does permit collateral review of the underly-
ing judgment, the statute is sequential in nature, and
a defendant must first meet several different require-
ments before the court can review the judgment. It is
true that Michigan courts view the statute as sequen-
tial in nature. See e.g., People v. Poole, 874 N.W.2d
407, 414 (Mich. Ct. App. 2015) (noting that “MCL [§]
770.16 envisions two main phases; the first phase in-
volves the court assessing whether DNA testing
should be ordered, and the second phase entails, if
DNA testing was ordered, whether a motion for new
trial should be granted” and that a court may not con-
flate its analysis of the two phases in its opinion). Re-
spondent’s argument is unpersuasive, however, be-
cause the question of whether a motion for collateral
relief tolls the statute of limitations is not dependent

petition for review of the judgment based on the results of the
DNA testing.



18a

on the success of that motion, either in whole or in
part, in the state court. This Court has repeatedly
found that even unsuccessful motions for collateral re-
view toll the limitations period. See Board, 805 F.3d
at 773 (noting that “although an unsuccessful motion
for leave to file a delayed appeal cannot restart the
AEDPA limitations period, it may toll the limitations
period while it is pending”) (citing Searcy v. Carter,
246 F.3d 515, 519 (6th Cir. 2001)). Petitioner’s failure
to obtain relief does not address whether the statute
itself calls for collateral review of the judgment. More-
over, Respondent cites no cases that require a defend-
ant to file a separate action to initiate review under
subsection (8) of the statute. In fact, the plain lan-
guage of MCL § 770.16 suggests that a defendant need
not file a separate petition for a new trial in order to
obtain review of his judgment. MCL § 770.16(7) states
that after DNA testing has been ordered, if the results
are inconclusive, the reviewing court “shall deny the
motion for new trial.” Likewise, MCL § 770.16(8)
states that if “the DNA testing show([s] that the de-
fendant is not the source of the identified biological
material, the court shall . . . hold a hearing” to deter-
mine whether to grant a new trial. This suggests that
the petition for DNA testing is also considered a mo-
tion for a new trial since no other section of the statute
requires a separate petition or action to be filed for the
court to consider whether to grant a new trial.

As the Supreme Court noted in Wall, “collateral
review’ of a judgment or claim means a judicial reex-
amination of a judgment or claim in a proceeding out-
side of the direct review process.” 562 U.S. at 553. In
this case, the statute requires reexamination of the
underlying judgment because it requires the
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reviewing court, upon receipt of test results indicating
that the defendant is not the source of the DNA, to
hold a hearing to determine the following:

(a) That only the perpetrator of the crime or
crimes for which the defendant was convicted
could be the source of the identified biological
material.

(b) That the identified biological material was
collected, handled, and preserved by proce-
dures that allow the court to find that the
1dentified biological material is not contami-
nated or i1s not so degraded that the DNA pro-
file of the tested sample of the identified bio-
logical material cannot be determined to be
1dentical to the DNA profile of the sample ini-
tially collected during the investigation de-
scribed in subsection (1).

(¢) That the defendant’s purported exclusion
as the source of the identified biological mate-
rial, balanced against the other evidence in
the case, is sufficient to justify the grant of a
new trial.

MCL § 770.16(8). Accordingly, a properly filed motion
under § 770.16 would constitute a motion for collat-
eral or other post-conviction review.

Respondent also argues that a petition under
MCL § 770.16 is not one for collateral review because
Michigan law permits a defendant to challenge his
conviction only through a motion for relief from judg-
ment pursuant to MCR 6.500. Respondent cites an un-
published decision from this Court for the proposition
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that the only post-conviction proceedings which may
toll the statute of limitations are those “recognized as
such under governing state procedures.” Williams v.
Brigano, 238 F.3d 426 at *2 (6th Cir. 2000) (un-
published table decision). This proposition may be
true, but it does not apply in this instance. In Wil-
liams, this Circuit rejected the defendant’s attempts
to toll the limitations period by filing a motion to reo-
pen his post-conviction proceedings (even though
there was no state statute or rule permitting this type
of motion) and by filing a motion for a declaratory
judgment action (which are typically used only in civil
cases). Id. *1. Unlike the applicable law in that case,
MCL § 770.16(1) permits a court to order a new trial
if the petition is meritorious.

Furthermore, several short orders by the Michi-
gan Supreme Court suggest that § 770.16 is an alter-
native means of obtaining a new trial, and thus nei-
ther: (1) impacts a defendant’s ability to obtain post-
conviction relief under MCR 6.500 et. seq.; nor (2) is
subject to the statutory requirements for successive
petitions. See, e.g., People v. Faulkner, 840 N.W.2d
365 (Mich. 2013) (holding that the court of appeals
erred in denying defendant’s motion for relief from
judgment brought pursuant to MCR 6.500 as a succes-
sive petition because defendant’s prior petition for
DNA testing under MCL § 770.16 “did not preclude
him from filing a motion for relief from judgment un-
der MCR Subchapter 6.5007); People v. Alexander, 896
N.W.2d 432 (Mich. 2017) (determining that defend-
ant’s subsequently filed post-conviction motion for re-
lief from judgment was not a successive motion and
barred by MCR 6.502(G) because defendant
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previously had filed only a motion for new trial and
DNA testing pursuant to MCL § 770.16).

Accordingly, Kares’ petition for DNA testing and
a new trial pursuant to MCL § 770.16 tolls AEDPA’s
limitations period because it was properly filed and
calls for “postconviction or other collateral review”
pursuant to § 2244(d)(2).

B. Certificate of Appealability

After determining that Kares’ § 2254 petition was
untimely, the district court also addressed each of Ka-
res’ objections and determined that the claims as-
serted within the habeas petition lacked merit or were
procedurally defaulted. The district court granted Ka-
res a COA solely on the issue of whether his habeas
petition was timely filed. Kares now moves this court
to expand the COA to allow him to appeal the district
court’s decision on the merits of his habeas petition.
Kares seeks leave to appeal only one of his merits
claims, arguing that the state trial court committed
an Alleyne violation and that this claim was not pro-
cedurally defaulted because his failure to bring that
claim on direct appeal in the state court was due to his
appellate counsel’s ineffective assistance.

A state prisoner whose § 2254 petition is denied
by the district court does not have an absolute right to
appeal and must instead obtain a COA from a circuit
justice or judge. Buck v. Davis, 580 U.S. 100, 115
(2017) (citing 28 U.S.C. § 2253(c)(1)). A COA may be
issued “only if the applicant has made a substantial
showing of the denial of a constitutional right.” Id.
(quoting 28 U.S.C. § 2253(c)(2). This Court reviews de
novo a district court’s determination that a claim is
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procedurally defaulted. Hicks v. Straub, 377 F.3d 538,
551 (6th Cir. 2004). This Court also reviews de novo a
district court’s application of the “cause and prejudice”

test excusing procedural default. Hargrave-Thomas v.
Yukins, 374 F.3d 383, 387 (6th Cir. 2004).

Kares urges this Court to expand the COA to in-
clude his claim that the state trial court violated his
Sixth and Fourteenth Amendment rights by sentenc-
ing him based on facts it found by a preponderance of
the evidence, in violation of Alleyne v. United States.
Kares does not dispute that he failed to raise this
claim on direct appeal in the state courts. Instead, he
relies on this Court’s decision in Chase v. MaCauley,
971 F.3d 582 (6th Cir. 2020), and argues that the pro-
cedural default of his Alleyne claim should be forgiven
because his failure to raise the claim on direct appeal
was due to his appellate counsel’s ineffective assis-
tance.

In Chase, this Circuit determined that the peti-
tioner could demonstrate cause and prejudice to over-
come the procedural default of his Alleyne claim be-
cause his appellate counsel was ineffective in failing
to raise that claim on direct appeal. 971 F.3d at 596.
The Chase decision, however, is not directly applicable
to Kares’ claim. This is because in Chase, the peti-
tioner not only raised the Alleyne claim in his state
motion for post-conviction relief, but he also raised his
claim of ineffective assistance of appellate counsel for
failing to raise the Alleyne claim in that very same
post-conviction review motion. 971 F.3d at 590 (noting
that “[tj]wo months after the Michigan Supreme
Court’s decision in Lockridge, Chase filed a pro se mo-
tion for relief from judgment in the state trial court
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pursuant to Michigan Court Rule 6.500 et seq. Chase
asserted, in relevant part, that the sentencing court’s
judicial fact-finding in his case had violated Alleyne
and his appellate counsel had been constitutionally
ineffective in failing to raise this claim on direct ap-
peal.”).

As this Court noted in Chase, a habeas petitioner
1s required to “raise an ineffective-assistance-of-coun-
sel claim to the state court.” Id. at 592 (citing Edwards
v. Carpenter, 529 U.S. 446, 452 (2000)). Kares does not
dispute that he failed to raise an ineffective assistance
of appellate counsel claim premised on the failure to
raise the Alleyne violation in his Rule 6.500 motion.®é
Moreover, he provides no reasons why his procedural
default of that ineffective assistance of counsel claim
should be excused. See Edwards, 529 U.S. at 453—54
(noting that “an ineffective-assistance-of-counsel
claim asserted as cause for the procedural default of
another claim can itself be procedurally defaulted” but
“that procedural default may. . . itself be excused if the

6 Kares raised an ineffective assistance of counsel claim in
his Rule 6.500 motion, but it was not based on the failure to raise
the Alleyne claim on direct appeal. Instead, Kares argued that
his appellate counsel was ineffective because appellate counsel
failed to raise the issue of trial counsel’s ineffectiveness. Kares’
failure to specifically argue that his appellate counsel was defi-
cient in not bringing the Alleyne claim is fatal because this Court
has previously held that fair presentation requires “the same
claim under the same theory be presented’ for the state court’s
consideration” Caver v. Straub, 349 F.3d 340, 346-47 (6th Cir.
2003) (determining that “to the extent that an ineffective assis-
tance of counsel claim is based upon a different allegedly ineffec-
tive action than the claim presented to the state courts, the claim
has not been fairly presented to the state courts.”).
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prisoner can satisfy the cause-and-prejudice standard
with respect to that claim.”).

To overcome a procedural default, a petitioner
must establish cause and prejudice. An ineffective as-
sistance of counsel claim can establish cause and prej-
udice, but it too must be raised in the state court first.
Because Kares’ state post-conviction motion failed to
assert an ineffective assistance of appellate counsel
claim based on his defaulted Alleyne claim, Kares pro-
cedurally defaulted his “cause” and “prejudice” ex-
cuse, and this Court cannot review the substance of
his claim that an Alleyne violation occurred during his
sentencing proceeding. Accordingly, we DENY Kares’
motion to expand the COA and AFFIRM the district
court’s denial of his Alleyne claim as procedurally de-
faulted.”

7 Kares argues that the failure to grant his motion for a COA
will render this Court’s opinion with respect to the timeliness of
his habeas petition advisory. This is not so. Article III of the Con-
stitution empowers courts to hear cases or controversies and for-
bids courts from rendering advisory opinions “advising what the
law would be upon a hypothetical state of facts.” United States v.
Asakevich, 810 F.3d 418, 420 (6th Cir. 2016) (citing Chafin v.
Chafin, 568 U.S. 165, 172 (2013)). This court’s decision is not “ad-
visory” merely because it does not grant the relief requested by
the petitioner. The question of whether Kares’ habeas petition
was timely filed presents a case or controversy that this Court
must resolve, even though this Court ultimately also decides to
affirm the district court’s decision on the merits of that petition.
Had Kares offered an excuse for his default of his ineffective as-
sistance of appellate counsel claim premised on the Alleyne vio-
lation, this Court could have excused his procedural default of
that claim. Thus, Kares’ claim is redressable and presents a live
dispute this court must resolve.



25a

ITI. CONCLUSION

For the reasons stated above, we REVERSE the
district court’s order denying Kares’ § 2254 petition as
untimely, DENY Kares’ motion to expand the COA,
and AFFIRM the district court’s denial of his petition
on the Alleyne claim as procedurally defaulted.



26a

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

NORTHERN DIVISION
STEPHEN JOHN KARES,
Petitioner,
V. Case No. 2:19-cv-7

Hon. Hala Y. Jarbou
CONNIE HORTON,

Respondent.

ORDER

Under 28 U.S.C. § 2253(c)(2), the Court must de-
termine whether a certificate of appealability should
be granted. A certificate should issue if Petitioner has
demonstrated a “substantial showing of a denial of a
constitutional right.” 28 U.S.C. § 2253(c)(2). The Sixth
Circuit Court of Appeals has disapproved issuance of
blanket denials of a certificate of appealability. Mur-
phy v. Ohio, 263 F.3d 466, 467 (6th Cir. 2001). Rather,
the district court must “engage in a reasoned assess-
ment of each claim” to determine whether a certificate
1s warranted. Id. Each issue must be considered under
the standards set forth by the Supreme Court in Slack
v. McDaniel, 529 U.S. 473 (2000). Murphy, 263 F.3d
at 467. Consequently, this Court has examined each
of Petitioner’s claims under the Slack standard.

Under Slack, 529 U.S. at 484, to warrant a grant
of the certificate, “[t]he petitioner must demonstrate
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that reasonable jurists would find the district court’s
assessment of the constitutional claims debatable or
wrong.” Id. “A petitioner satisfies this standard by
demonstrating that . . . jurists could conclude the is-
sues presented are adequate to deserve encourage-
ment to proceed further.” Miller-El v. Cockrell, 537
U.S. 322, 327 (2003). In applying this standard, the
Court may not conduct a full merits review, but must
limit its examination to a threshold inquiry into the
underlying merit of Petitioner’s claims. Id.

Because the question whether a motion brought
under Mich. Comp. Laws § 770.16 tolls the AEDPA’s
statute of limitations is an issue of first impression,
the Court concludes that reasonable jurists could find
that this Court’s dismissal of Petitioner’s petition as
untimely was debatable or wrong. Therefore, the
Court will grant Petitioner a certificate of appealabil-
ity on that ground.

With respect to the merits of Petitioner’s claims,
the Court finds that reasonable jurists could not con-
clude that this Court’s dismissal of Petitioner’s claims
would be debatable or wrong. Therefore, the Court
will deny a certificate of appealability on all other is-
sues.

Accordingly,

IT IS ORDERED that a certificate of appealabil-
ity is GRANTED with respect to Petitioner’s asser-
tion that his habeas petition was timely.

IT IS FURTHER ORDERED that a certificate
of appealability is DENIED in all other respects.
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The Court declines to certify that an appeal would
not be taken in good faith.

Dated: August 3, 2021

/s/ Hala Y. Jarbou
HALAY. JARBOU
UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

NORTHERN DIVISION
STEPHEN JOHN KARES,
Petitioner,
V. Case No. 2:19-cv-7

Hon. Hala Y. Jarbou

CONNIE HORTON,
Respondent.

OPINION

Petitioner Stephen John Kares is incarcerated
with the Michigan Department of Corrections. Kares
seeks a writ of habeas corpus overturning his convic-
tion. (Am. Pet'n, ECF No. 10.) The matter was re-
ferred to a magistrate judge, who produced a Report
and Recommendation (R&R, ECF No. 31) that the
Court deny Kares’s habeas petition. The R&R deter-
mined that Kares’s amended petition was untimely.
Even if the petition were timely, the R&R found Ka-
res’s claims procedurally defaulted or lacking in
merit.

With respect to timeliness, the question 1is
whether a motion for DNA testing and a new trial,
filed by Kares in state court, tolled the statute of lim-
itations for Kares to file the present habeas petition.
If the DNA motion tolled the statute of limitations,
Kares’s habeas petition is timely. If the DNA motion
did not toll the statute of limitations, the Court must
deny the petition as untimely.
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Kares timely objected, asserting that his petition
is timely and that most of his claims are meritorious
and not procedurally defaulted. (ECF No. 36.) The
Court will adopt the R&R.

I. Procedural History

The R&R gives significant factual background,
which the Court will only briefly recite. Simply put,
Kares was charged with two counts of first-degree
criminal sexual conduct for vaginal and oral penetra-
tion. (R&R, PagelD.1622.) He was tried in the
Shiawassee County Circuit Court. (Id., PagelD.1618.)
In 2012, Kares was convicted of third-degree criminal
sexual conduct, Mich. Comp. Laws § 750.520d, for
vaginal penetration and acquitted on the charge of
oral penetration. (Id., PagelD.1618.) He appealed.
(Id., PagelD.1623-1624.) On November 21, 2013, the
Michigan Court of Appeals upheld Kares’s conviction.
(Id., PagelD.1624.) Kares then sought leave to appeal
to the Michigan Supreme Court. (Id.) The Michigan
Supreme Court denied leave to appeal on May 27,
2014. (Id.) Kares moved for reconsideration, and the
Michigan Supreme Court again denied leave to appeal
on September 29, 2014. (Id.) Kares did not seek review
from the United States Supreme Court. (Id.)

Simultaneous with his direct appeals, Kares
moved for a new trial in the Shiawassee County Cir-
cuit Court on May 8, 2013. (Id., PagelD.1625.) The
trial court denied that motion as untimely on June 18,
2013. (Id.) Kares appealed. The Michigan Court of Ap-
peals dismissed the appeal as untimely because the
trial court’s order was not a final order subject to ap-
peal as of right. (Id.) Where there is no appeal as of
right, a person may still seek leave to file an appeal
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with the Michigan Court of Appeals. Kares requested
leave to appeal the trial court’s denial of his motion
for a new trial. (Id.) On March 21, 2013, the Michigan
Court of Appeals denied leave to appeal, finding Ka-
res’s application lacked merit. (Id.) The Michigan Su-
preme Court likewise denied leave to appeal on Sep-
tember 5, 2014. (Id.)

On October 1, 2015, Kares petitioned the Western
District of Michigan for a writ of habeas corpus. Kares
v. Trierweiler, No. 1:15-cv-992 (W.D. Mich.). Then, on
October 20, 2015, Kares moved the Shiawassee
County Circuit Court for relief from judgment under
Michigan Court Rule 6.500. (R&R, PagelD.1625.) The
Shiawassee County Circuit Court denied the 6.500
motion on November 2, 2015, while this Court dis-
missed the habeas petition without prejudice for fail-
ure to exhaust available state-court remedies on Jan-
uary 28, 2016. (Id., PagelD.1625-1626.)

Kares sought leave to appeal the denial of his
6.500 motion. (Id.) The Michigan Court of Appeals de-
nied leave on September 27, 2016. (Id., PagelD.1626-
1627.) Kares applied for leave to appeal to the Michi-
gan Supreme Court. (Id., PageID.1627.) The Michigan
Supreme Court denied relief on December 27, 2017.
(Id.)

Then came the motion that the R&R says failed to
toll the time to file a habeas petition. On February 9,
2018, Kares brought a motion in the Shiawassee
County Circuit Court under Mich. Comp. Laws §
770.16. (Id.) The motion requested DNA testing of cer-
tain evidence collected during the investigation lead-
ing to Kares’s conviction. If that request were granted
and the resulting DNA tests exculpated Kares, the
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motion asked for a new trial. The court denied the mo-
tion for DNA testing on February 12, 2018. (Id.) Kares
sought leave to appeal, which the Michigan Court of
Appeals denied on August 29, 2018. (Id.) The Michi-
gan Supreme Court likewise denied leave to appeal on
April 2, 2019. (Id.)

Kares filed the present habeas petition on Decem-
ber 21, 2018. (Id.)

II. Standard

Under 28 U.S.C. § 636(b)(1) and Rule 72 of the
Federal Rules of Civil Procedure, the Court must con-
duct de novo review of those portions of the R&R to
which objections have been made. Specifically, the
Rules provide that:

The district judge must determine de novo any
part of the magistrate judge’s disposition that
has been properly objected to. The district
judge may accept, reject, or modify the recom-
mended disposition; receive further evidence;
or return the matter to the magistrate judge
with instructions.

Fed. R. Civ. P. 72(b)(3).
II1. Analysis
A. Timeliness
1. Statutory tolling

The question is whether the motion for DNA test-
ing/new trial was “properly filed” and thus tolled the
statute of limitations for Kares to file the present
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habeas petition. The R&R concluded that that the mo-
tion did not toll the statute of limitations. (R&R,
PagelD.1637.) Kares objects that it did. (Pet’r’s Objs.,
PagelD.1726-1727.) Because this issue is dispositive,
the Court will begin by describing the meaning of
“properly filed.”

Per the Antiterrorism and Effective Death Pen-
alty Act of 1996 (AEDPA), habeas petitions brought
by state prisoners are subject to a one-year statute of
limitations. 28 U.S.C. § 2244(d)(1). That limitations
period is tolled when “a properly filed application for
State post-conviction or other collateral review with
respect to the pertinent judgment . . . is pending][.]” 28
U.S.C. § 2244(d)(2).

“The Supreme Court has defined ‘properly filed’ as
‘when [an application’s] delivery and acceptance are
in compliance with the applicable laws and rules gov-
erning filings.” Williams v. Birkett, 670 F.3d 729, 733
(6th Cir. 2012) (quoting Artuz v. Bennett, 531 U.S. 4,
8 (2000)). In other words, a motion is properly filed if
1t satisfies “condition[s] to filing,” even if it fails to sat-
1sfy conditions for “obtaining relief.” Artuz, 531 U.S.
at 11.

A good, but imperfect, rule of thumb is to ask
whether a court would even consider a filing. If, for
example, a court is flatly prohibited from considering
a motion because it is untimely, then that motion is
not properly filed. Pace v. DiGuglielmo, 544 U.S. 408,
417 (2005). Sometimes a rule may require “judicial
scrutiny” to determine whether a filing is in fact
properly filed. Id. at 414-15. Such rules are still con-
ditions to filing: judicial inquiry into whether
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something is properly filed does not render that filing
proper. Id.; Williams, 670 F.3d at 734.

The task now is to determine when Kares’s limi-
tations period began to run and, considering motions
that tolled his time, whether and when the limitations
period expired. For Kares, the statute of limitations
began to run on “the date on which the judgment
[against him] became final by the conclusion of direct
review or the expiration of the time for seeking such
review.” 28 U.S.C. § 2244(d)(1)(A). Kares’s request for
leave to file a direct appeal was finally denied by the
Michigan Supreme Court on September 29, 2014. He
had 90 days from September 29 to appeal to the
United States Supreme Court, which he never did.
That 90-day period ended on December 28, 2014.
(R&R, PagelD.1630.) So Kares had until December
28, 2015, to file a habeas petition with this Court. At
first glance, then, Kares’s habeas petition is untimely
because he did not file until December 21, 2018.

But there was some tolling. On October 20, 2015,
with 69 days left to file a habeas petition, Kares filed
his 6.500 motion for relief from judgment in the
Shiawassee  County  Circuit  Court. (R&R,
PagelD.1631.) That motion, which satisfied the filing
requirements, qualified as a “properly filed applica-
tion for State post-conviction . . . review” under section
2244(d)(2) and thus tolled the AEDPA’s limitations
period for the duration of the motion’s review and ap-
peal process. Lawrence v. Florida, 549 U.S. 327, 332
(2007).

The trial court denied Kares’s motion, and the
Michigan Court of Appeals refused leave to appeal.
The Michigan Supreme Court denied leave to appeal
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on December 27, 2017. (R&R, PagelD.1631.) That
same day, the statute of limitations began to run
again. It expired 69 days later, on March 6, 2018. (Id.)
Unless the February 9, 2018 motion for DNA testing
tolled the limitations period, Kares’s December 21,
2018 habeas motion is untimely.

The R&R correctly concluded that the motion for
DNA testing did not toll the statute of limitations for
Kares because the companion motion for a new trial
was not properly filed. (Id., PagelD.1637.) This is an
issue of first impression. Examining the relevant
Michigan statutes and court rules, the Court con-
cludes that, for a movant who could only obtain a new
trial through a successive motion for relief from judg-
ment under Mich. Ct. R. 6.502(G), a motion for a new
trial brought under Mich. Comp. Laws § 770.16 is
“properly filed” only if the motion for DNA testing is
granted and exculpates the movant. If the motion for
DNA testing is denied, or if the testing does not excul-
pate the defendant, then the motion for a new trial
under section 770.16 is not “properly filed” and thus
does not toll the statute of limitations.

Analysis begins with the statute permitting re-
quests for DNA testing. Mich. Comp. Laws § 770.16(1)
arguably allows two distinct but simultaneous re-
quests by movants: “[A] defendant convicted of a fel-
ony at trial on or after January 8, 2001 . . . may peti-
tion the circuit court [1] to order DNA testing of bio-
logical material identified during the investigation
leading to his or her conviction, and [2] for a new trial
based on the results of that testing.” The first request
1s a discovery motion, which does not toll the AEDPA’s
limitations period. Rideaux v. Perry, No. 2:15-cv-
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10774, 2016 WL 1182729, at *2 (E.D. Mich. Mar. 28,
2016) (citing Hodge v. Greiner, 269 F.3d 104, 107 (2d
Cir. 2001)). A motion for a new trial, on the other
hand, would toll the statute of limitations so long as
that motion was “properly filed.” 28 U.S.C. §
2244(d)(2).

For Kares, whether his motion for a new trial was
properly filed depended on the success of his request
for DNA testing. Mich. Comp. Laws § 770.16 confers a
basis for a new trial motion, but all motions for new
trials are governed by Mich. Ct. R. 6.431. Accord Mich.
Ct. R. 1.104 (“Rules of practice set forth in any statute,
if not in conflict with any of these rules, are effective
until superseded by rules adopted by the [Michigan]
Supreme Court.”); People v. Strong, 539 N.W.2d 736,
738 (Mich. Ct. App. 1995) (“In resolving a conflict be-
tween a statute and a court rule, the court rule pre-
vails if it governs practice and procedure.”). Where a
defendant “is no longer entitled to appeal by right or
by leave,” Rule 6.431(A)(4) instructs movants to “seek
relief pursuant to the procedure set forth in subchap-
ter 6.500.”

Kares 1s out of appeals, so his motion for a new
trial under section 770.16 must be treated as a motion
for relief from judgment under Mich. Ct. R. 6.502. See
People v. Poole, 874 N.W.2d 407, 412 (Mich. Ct. App.
2015) (suggesting in dicta that section 770.16 would
be subject to the successive motion ban in Rule
6.502(GG)). But Kares has previously made a Rule
6.502 motion. He is therefore hemmed in by the filing
condition of Rule 6.502(G)(1), which generally prohib-
its the filing of successive motions under Rule 6.502.
Williams, 670 F.3d at 733-34 (Mich. Ct. R. 6.502(G) is
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a filing condition). Absent an exception permitting
some successive motions, discussed below, a succes-
sive Rule 6.502 motion is not considered properly filed
and thus does not toll the statute of limitations for ha-
beas petitions. Id. at 730 (“Because Michigan law does
not allow the filing of second motions for post-convic-
tion relief . . . [the petitioner’s] second motion was not
‘properly filed[.]”) (citing Pace, 544 U.S. 408).

Successive motions are permitted when they are
based on “claim[s] of new evidence that was not dis-
covered before the first [6.502] motion.” Mich. Ct. R.
6.502(G)(2).1 “[N]ew evidence’ includes . . . shifts in
science[.]” Mich. Ct. R. 6.502(G)(3). Under Mich.
Comp. Laws § 770.16(4), courts are to order DNA test-
ing of evidence that “was not previously subjected to
DNA testing or, if previously tested, will be subject to
DNA testing technology that was not available when
the defendant was convicted.” Thus, a successful mo-
tion for DNA testing yields the kind of “new evidence”
that permits a successive Rule 6.502 motion.

Pulling everything together: a defendant, out of
appeals and having previously filed a Rule 6.502 mo-
tion, may still seek a new trial under Mich. Comp.
Laws § 770.16. However, that motion for a new trial
must be treated as a successive motion under Rule
6.502(G). Whether that motion for a new trial is
“properly filed” turns on the success of the companion
motion for DNA testing. If the motion for DNA testing
1s denied, or if testing is performed but does not point

1 Successive motions are also allowed following “a retroactive
change in law that occurred after the first [6.502] motion,” Mich.
Ct. R. 6.502(G)(2), but this is not an asserted basis of Kares’s mo-
tion for a new trial and thus is irrelevant.
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to another culprit, then there is no “new evidence” and
hence no basis for a successive Rule 6.502 motion. In
such circumstances, a motion for a new trial brought
through section 770.16 will not toll the AEDPA’s lim-
itations period. Because his request for DNA testing
was denied, Kares’s section 770.16 motion did not toll
the statute of limitations and his present habeas peti-
tion is untimely.

Kares objects that if his motion “was not properly
filed then the trial court would have returned the mo-
tion citing it as defective and refus[ed] to adjudicate.”
(Pet’r’s Objs., PagelD.1727.) But the trial court only
considered the request for DNA evidence. Indeed, the
court could not have examined the motion for a new
trial until it decided the DNA issue. “[I]t would be im-
proper to deny DNA testing on the basis that a court
concludes that it would deny a future motion for new
trial regardless of the results of any DNA testing. A
court is not statutorily permitted to conflate the two
phases of analysis.” Poole, 874 N.W.2d at 414.

And a motion 1s not “properly filed” simply be-
cause 1t i1s given some judicial consideration. “[T]he
Supreme Court . . . explicitly rejected the argument
that rules that ‘necessitate judicial scrutiny’ . . . may
not still be considered condition[s] to filing.” Wil-
liams, 670 F.3d at 734 (quoting Pace, 544 U.S. at 414-
15). The Sixth Circuit has held that Rule 6.502(G)(2),
which requires courts to decide whether a filing falls
within the exception permitting successive motions, is
nevertheless a condition to filing. Id. Williams con-
trols here: Kares’s motion for a new trial is subject to
Rule 6.502(G), and whether that motion is properly
filed i1s a question that cannot be determined until the
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request for DNA testing has been resolved. The act of
determining whether a motion is properly filed does
not render that motion properly filed. Pace, 544 U.S.
at 471. Addressing the request for DNA testing is
simply a component of that determination.

2. Equitable tolling

The AEDPA’s one-year limitations period is also
subject to equitable tolling. See Holland v. Florida,
560 U.S. 631, 645 (2010). A petitioner bears the bur-
den of showing that he is entitled to equitable tolling.
Allen v. Yukins, 366 F.3d 396, 401 (6th Cir. 2004). The
Sixth Circuit has repeatedly cautioned that equitable
relief should be granted “sparingly.” See, e.g., Ata v.
Scutt, 662 F.3d 736, 741 (6th Cir. 2011); Solomon v.
United States, 467 F.3d 928, 933 (6th Cir. 2003);
Souter v. Jones, 395 F.3d 577, 588 (6th Cir. 2005);
Cook v. Stegall, 295 F.3d 517, 521 (6th Cir. 2002). A
petitioner seeking equitable tolling must show: “(1)
that he has been pursuing his rights diligently, and
(2) that some extraordinary circumstance stood in his
way and prevented timely filing.” Holland, 560 U.S.
at 649 (citing Pace, 544 U.S. at 418).

Kares has not argued for equitable tolling, nor has
he alleged any facts or circumstances that would war-
rant its application in this case. His status as a pro se
petitioner does not warrant tolling; tolling is even un-
warranted where the petitioner is unaware of the stat-
ute of limitations. See Keeling v. Warden, Lebanon
Corr. Inst., 673 F.3d 452, 464 (6th Cir. 2012) (“Keel-
ing’s pro se status and lack of knowledge of the law are
not sufficient to constitute an extraordinary circum-
stance and excuse his late filing.”).
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There were no extraordinary circumstances pre-
venting timely filing. In fact, Kares knew about the
evidence he now says should be tested. (R&R,
PagelD.1639.) Prior to trial, Kares hired his own ex-
pert to test the very same evidence he says should be
tested now. (Id.) Kares’s expert did test the evidence
in question. As the R&R puts it, Kares is “aware of
those results, but [the results] are not part of the state
record, which suggests the results did not exculpate
[Kares] in any way.” (Id.) These circumstances do not
justify equitable tolling.

3. Actual innocence

In McQuiggin v. Perkins, 569 U.S. 383 (2013), the
Supreme Court held that a habeas petitioner who can
show actual innocence under the rigorous standard of
Schlup v. Delo, 513 U.S. 298 (1995), is excused from
the procedural bar of the statute of limitations under
the miscarriage-of-justice exception. In order to make
a showing of actual innocence under Schlup, a peti-
tioner must present new evidence showing that “it is
more likely than not that no reasonable juror would
have convicted [the petitioner.]” McQuiggin, 569 U.S.
at 399 (quoting Schlup, 513 U.S. at 327 (addressing
actual innocence as an exception to procedural de-
fault)). Because actual innocence provides an excep-
tion to the statute of limitations rather than a basis
for equitable tolling, a petitioner who can make a
showing of actual innocence need not demonstrate
reasonable diligence in bringing his claim, though a
court may consider the timing of the claim in deter-
mining the credibility of the evidence of actual inno-
cence. Id. at 399-400.
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Though Kares baldly asserts that he is actually
innocent, he proffers no new evidence of his innocence,
much less evidence that makes it more likely than not
that no reasonable juror would have convicted him.
Schlup, 513 U.S. at 327, 329. Indeed, Kares’s claim of
innocence is not based on a claim that he had a con-
sensual sexual encounter with the victim; he instead
maintains that there was no sexual contact at all. (See
R&R, PagelD.1622.) Considering that his semen was
found in the victim’s vagina, a reasonable juror could
easily have convicted Kares. Because he has wholly
failed to provide evidence of his actual innocence, he
would not be excused from the statute of limitations

under the AEDPA.
In sum, Kares’s habeas petition is untimely.
B. Merits

The R&R also performed seventy pages of analysis
on the merits of the petition’s eleven asserted grounds
for relief. The R&R determined that the habeas peti-
tion should be rejected on the merits even if it was
filed within the limitations period. Kares objected to
those conclusions. The objections will be addressed on

an issue-by-issue basis, in the order they are analyzed
by the R&R.

1. Ground XI—Denial of motion for
DNA testing

Kares claims his Fourteenth Amendment right to
Equal Protection was violated when the Shiawassee
County Circuit Court denied his motion for DNA test-

ing. (R&R, PagelD.1646.) The R&R found this claim
non-cognizable on habeas review. (Id., PagelD.1650.)
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In his objection, Kares essentially argues that his mo-
tion for DNA testing was meritorious and thus the
trial court’s denial violated the imperative that “the
states . . . apply its laws equally to similarly situated
individuals.” (Pet’r’s Objs., PagelD.1728.) This objec-
tion is meritless.

As the R&R notes, habeas petitions cannot be
used to “challenge errors or deficiencies in state post-
conviction proceedings . . . because the claims address
collateral matters and not the underlying state con-
viction giving rise to the prisoner’s incarceration.”
(R&R, PagelD.1648 (quoting Kirby v. Dutton, 794
F.2d 245, 247 (6th Cir. 1986)).) “[T]he petition must
directly dispute the facts or duration of confinement.”
Kirby, 794 F.2d at 248. Kares’s challenge to the trial
court’s adjudication of a post-conviction discovery mo-
tion does no such thing.

Kares also takes issue with the R&R’s statement
that “clearly established federal law [i]s determined
by the Supreme Court.”2 (Pet’r’s Objs., PagelD.1728.)
It is not clear how this relates to Issue XI because the
R&R’s disposition of Issue XI did not turn on whether
some point of law was clearly established. Either way,
the R&R correctly stated the law. This objection is de-
nied.

2 Kares repeats this argument many times in his objections. Be-
cause the R&R correctly stated the law, the Court will not recon-
sider this argument each time it is reasserted.
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2. Ground IV—Denial of Mich. Ct. R.
6.502 motion

Kares further challenges the denial of his first mo-
tion for relief from judgment under Mich. Ct. R. 6.502.
(R&R, PagelD.1650.) The R&R determined that Ka-
res’s claim was not cognizable on habeas review. (Id.)
Kares objects that, because his motion “was never ad-
judicated on the merits” in state court, his claim is
subject to de novo review. (Pet’r’s Objs., PagelD.1728.)
Because the claim is subject to de novo review, he
says, the “claim is cognizable on habeas review.” (Id.)
Kares misses the mark. Reviewability is a separate
question from standard of review. A claim is not cog-
nizable simply because it would be subject to a partic-
ular standard of review if the claim were reviewable.
This objection is denied.

3. Ground I—Admission of hearsay
over defense objection

At trial, a nurse who examined the victim after
the sexual assault testified as to certain statements
the victim made during the examination. (R&R,
PagelD.1651.) Counsel for Kares objected to that tes-
timony as inadmissible hearsay; the trial court over-
ruled. Kares claims admission of that testimony vio-
lated his right to a fair trial and the Due Process
Clause.

The R&R determined that admission of the testi-
mony did not violate the Constitution. (Id.,
PagelD.1655.) Kares objects that the nurse gave tes-
timonial hearsay and thus admission of her state-
ments violated the Confrontation Clause. (Pet’r’s
Objs., PagelD.1729.) It is true that the Confrontation
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Clause generally prohibits testimonial hearsay.
Crawford v. Washington, 541 U.S. 36, 53-56 (2004).
However, testimonial hearsay is admissible where the
declarant appears at trial and is subject to cross-ex-
amination. Id. at 59. Here, the victim—the declar-
ant—testified at trial and was subject to “unrestricted
cross-examination” by the  defense. (R&R,
PagelD.1655.) Assuming the nurse’s statements qual-
ified as testimonial hearsay, no Confrontation Clause
violation occurred. Kares’s objection is denied.

4. Ground II—Improper judicial con-
duct to enhance sentence

At sentencing, Kares claims that the trial court
“relied upon inaccurate information when scoring
[his] prior record and offense variables” and engaged
in impermissible fact-finding to impose a lengthier
sentence. (Id., PagelD.1656-1657.) He also claims that
the trial court incorrectly applied the relevant statu-
tory scoring guidelines. (Id., PagelD.1657.)

The R&R concluded that the incorrect scoring is-
sue was “purely a state law claim,” and thus “not cog-
nizable on habeas review.” (Id.) Kares objects to this
finding, stating that his petition “clearly sets forth the
information applied by the state court violates either
or both . . . the 6th and 14th Amendments to the
United States  Constitution.” (Pet'r’'s  Objs.,
PagelD.1730 (emphasis added).) But the R&R’s state-
ment clearly related to the erroneous scoring issue,
not the improper information issue. Kares’s objection
on this point is therefore irrelevant and denied.
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Examining the impermissible judicial fact-find-
ing, the R&R concluded that the trial court’s actions
at sentencing were contrary to Alleyne v. United
States, 570 U.S. 99 (2013) and People v. Lockridge, 870
N.W.2d 502 (Mich. 2015) (Lockridge II). According to
the R&R, “[t]here is little question the trial court im-
permissibly relied on judge-found facts to score some
of the variables when determining [Kares’s] minimum
sentencing guidelines range.” (R&R, PagelD.1660.)
However, because Kares never raised such an argu-
ment to the trial court when he could have and needed
to, the R&R determined that this issue was procedur-
ally defaulted. (Id., PagelD.1660-1663.)

Kares objects that he did make such an argument
in his first Rule 6.502 motion, and that he cited People
v. Lockridge, 849 N.W.2d 388 (Mich. Ct. App. 2014)
(Lockridge I) to support his position. But the only pas-
sage from his 6.502 motion that could possibly be con-
strued as a judicial fact-finding argument is too
vague: “[a] trial court may not make an independent
finding regarding a defendant’s guilt[] of another of-
fense to justify an offense variable scoring.” (ECF No.
21-10, PagelD.1020.) This statement came in the con-
text of Kares’s claim that he received improper en-
hancements based on acquitted conduct. (See id.) That
argument does not relate to Alleyne and Lockridge 11,
which held that the U.S. Constitution invalidated
Michigan’s sentencing guidelines to the extent they
required “judicial fact-finding beyond facts admitted
by the defendant or found by the jury to score offense
variables [] that mandatorily increase the floor of the
guidelines minimum sentence range.” Lockridge I,
870 N.W.2d at 506 (emphasis in original). Kares’s ci-
tation to Lockridge I, partially reversed by Lockridge
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II, does not clarify the ambiguity in his 6.502 brief.
And worse, Lockridge I only discussed state law, not
federal law. Under the circumstances, it cannot be
said that Kares “fairly presented” to the trial court
any argument based on Alleyne and Lockridge II.
O’Sullivan v. Boerckel, 526 U.S. 838, 848 (1999). Ka-
res did not present a federal or constitutional judicial
fact-finding argument when he needed to, and this
ground for habeas relief is therefore procedurally de-
faulted.

The R&R further found that Kares’s arguments
about improperly scored offense variables were proce-
durally defaulted. (R&R, PagelD.1667-1670.) Kares
again objects that he properly raised the claims relat-
ing to the offense variables in state court. (Pet’r’s
Objs., PagelD.1729.) The Court agrees with the R&R
that Kares’s arguments were too vague and shifted be-
tween stages of review, meaning he did not fairly pre-
sent his claims to the trial court and at each stage of
appeal. (R&R, PagelD.1667-1670.) The result is pro-
cedural default. Kares’s objection is denied here.

The R&R did find one offense variable argument
(OV 11 Argument) was properly raised and ex-
hausted. (R&R, PagelD.1670.) However, the state
cout denied Kares’s claims for relief based on the OV
11 Argument, and the R&R concluded that the state
court’s denial was not contrary to or based on an un-
reasonable application of federal law. (R&R,
PagelD.1671.) The R&R thus recommended denying
habeas relief on the OV 11 Argument. Kares fails to
object to this conclusion. Kares likewise fails to object
to the R&R’s finding that his sentence was not based
on inaccurate information. (Id., PagelD.1671-1672.)
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5. Gound III—Improper lesser of-
fense instruction by trial court

Kares argues that the trial court erroneously in-
structed the jury on third-degree criminal sexual con-
duct, suggesting that “the court so instructed the jury
because the court believed that [third-degree criminal
sexual conduct] was a lesser-included offense of [first-
degree criminal sexual conduct].” (Id., PagelD.1672.)
But, as the R&R notes, Kares, through counsel, was
the one who requested the instruction on third-degree
criminal sexual conduct. (Id., PagelD.1675 (citing
Trial Tr. II, ECF No. 21-6, PagelD.852, 859-861).) Ka-
res objects that the R&R mistakenly “assum|es]” that
he agreed to the challenged instruction when there is
“not any evidence within the trial record to support
such an assumption.” (Pet’r’s Objs., PagelD.1732.)
The evidence is that his own attorney requested the
addition of the third-degree criminal sexual miscon-
duct instruction.

Even if the instruction should not have been
given, the R&R correctly states that Kares committed
“Invited error” and thus cannot obtain habeas relief.
(R&R, PagelD.1676 (citing Fields v. Bagley, 275 F.3d
478, 485-86 (6th Cir. 2001)).) Kares objects that if his
own counsel “in fact invited the jury instruction,” then
this was 1neffective assistance of counsel. (Pet’r’s
Objs., PagelD.1732.) This argument will be addressed
in section II1.B.10 below.

6. Ground V—Misrepresentation of
DNA evidence

At trial, a nurse who examined the victim after
the sexual assault testified that she collected samples
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from the victim’s anus and vagina. (R&R,
PagelD.1678.) The nurse did not indicate that she col-
lected these samples in a report she drafted right after
the examination. (Id., PagelD.1679.) Another witness,
who tested the samples collected by the nurse, corrob-
orated the nurse’s testimony. (Id.) During closing ar-
guments, the prosecutor “urged the jurors to infer that
the report was in error,” and argued that the samples,
which tested positive for Kares’s DNA, along with
other evidence, demonstrated Kares’s guilt. (Id.)

In his amended petition, Kares argues that the
prosecution misrepresented the DNA evidence to
show a critical element of the offense—sexual pene-
tration. (Id., PagelD.1678.) Kares contends that this
misrepresentation was prosecutorial misconduct
amounting to a Due Process violation. However, this
argument is based on the inconsistencies between the
nurse’s testimony and her examination report. The
R&R concluded that the inconsistencies simply cre-
ated a question of fact, one that was resolved against
Kares, and that he “failed to demonstrate that the
prosecutor’s arguments with regard to the DNA evi-
dence rise to the level of prosecutorial misconduct that
denied him due process.” (Id., PageID.1680-1681 (cit-
ing Coleman v. Jackson, 566 U.S. 650, 655-56 (2012)
(Due Process only violated where prosecutor urges in-
ferences that are irrational)).)

Objecting, Kares mostly challenges the R&R’s
analysis on whether an anal swab was collected.
(Pet’r’s Objs., PagelD.1733.) But, as the R&R points
out, this is not enough. “[E]ven if one accepted [Ka-
res’s] invited inference with regard to the anal
swabs—that the inconsistency gives rise to reasonable
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doubt—that would not render unreasonable the alleg-
edly invited inference that [Kares’s] DNA on the cer-
vical swabs evidence[d] penetration, an inference that
1s particularly reasonable because the victim testified”
about vaginal penetration. (R&R, PagelD.1680.) The
cervical swabs were more relevant anyway, because
Kares was convicted of vaginal, not anal, penetration.
With respect to the vaginal samples, Kares simply ob-
jects that “there was no record” of them being col-
lected. (Pet’r’s Objs., PagelD.1733.) As explained in
the R&R, the lack of such a record is not dispositive,
1t was simply inconsistent with the nurse’s testimony
about collecting vaginal samples. That testimony was
corroborated by other witnesses and evidence. There-
fore, the jury could reasonably infer that vaginal sam-
ples were actually collected, despite the lack of a con-
temporaneous record indicating such. Kares’s objec-
tions are denied.

7. Ground VI—Prosecution sup-
pressed exculpatory evidence

“[S]uppression by the prosecution of evidence fa-
vorable to an accused . . . violates due process where
the evidence is material either to guilt or to punish-
ment, irrespective of the good faith or bad faith of the
prosecution.” Brady v. Maryland, 373 U.S. 83, 87
(1963). Kares claims that two pieces of evidence were
suppressed by the prosecution in violation of Brady:
his bedding and the victim’s toxicology report. (R&R,
PagelD.1681.)

The R&R found these claims entirely meritless.
Kares “concedes” the R&R’s conclusions, but only “as
to the legal standing of . . . [the] claim.” (Pet’r’s Objs.,
PagelD.1734.) The Court is not sure what Kares
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means by “the legal standing of the claim.” Neverthe-
less, it 1s irrelevant because Kares concurs that there
was no Brady violation.

8. Ground VII—Failure to produce
endorsed res gestae witnesses at
trial

Kares argues that the prosecution was required to
call two res gestae witnesses. (R&R, PagelD.1684.)
The R&R concluded that Kares was not entitled to re-
lief because the requirement to call all res gestae wit-
nesses comes from Michigan law—there is no federal
analog. (Id., PagelD.1687-1688.) If the prosecution
failed to do so, no constitutional violation occurred.
“Michigan’s requirement that prosecutors produce res
gestae witnesses is a matter of state law, and its en-
forcement 1s outside the scope of [federal] review.”
Collier v. Lafler, 419 F. App’x 555, 559 (6th Cir. 2011).

Kares first objects that his claim “is centered upon
the due process right to a fair trial.” (Pet’r’s Objs.,
PagelD.1734.) That misses the point: the U.S. Consti-
tution does not require prosecutors to call all res ges-
tae witnesses and thus a prosecutor’s failure to do so
cannot amount to a fair trial violation. He also objects
that “the Constitution guarantees criminal defend-
ants ‘a meaningful opportunity to present a complete
defense.” (Id. (quoting California v. Trombetta, 467
U.S. 479, 485 (1984)).) To that end, Kares says he was
prejudiced when the prosecution did not call those two
witnesses because he “was [left] without the ability”
to call the witnesses himself. (Id., PageID.1735.) He
did not make this argument in his amended petition
so the Court will not consider it. Kares’s objections are
denied.
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9. Ground VIII—Inadequate notice
of State’s intent to seek sentence en-
hancement

Kares claims that he did not receive fair notice of
potential sentencing enhancements that would trig-
ger based on his prior convictions if he was found
guilty of third-degree criminal sexual conduct. (R&R,
PagelD.1690.) He says he was only informed of the po-
tential consequences of a first-degree criminal sexual
conduct conviction because the third-degree was
added as a lesser-included offense at trial. (Id.) Kares
argues this amounted to a Fourteenth Amendment vi-
olation.

The R&R spots the logical fallacy. Kares was in-
dicted on charges of first-degree criminal sexual con-
duct. The indictment stated that “the prosecutor will
seek a sentence enhancement because [Kares] had
previously [been] convicted of three or more felonies.”
(Id.) Thus, it is of no consequence that Kares was ul-
timately convicted of third-degree criminal sexual
conduct rather than first-degree criminal sexual con-
duct.

Kares knew from the outset that the prosecution
would seek an enhancement and thus had ample op-
portunity to “prepare a defense against the enhance-
ment.” (Id., PagelD.1692.) Notice is adequate under
the Due Process Clause so long as the indictment
“fairly . . . informs the accused of the offense for which
he is to be tried,” Mira v. Marshall, 806 F.2d 636, 639
(6th Cir. 1986) such that “the accused may adequately
prepare a defense[.]” (R&R, PagelD.1691 (citing
Koontz v. Glossa, 731 F.2d 365, 369 (6th Cir. 1984)).)



52a

Kares objects that he “was not provided notice as
it relates to . . . sentence enhancement[s] regarding
the lesser offense until the day of the sentencing.”
(Pet’r’s Objs., PagelD.1735.) But it is not clear why
that matters. Kares knew the prosecution would seek
an enhancement based on prior convictions when he
was charged with first-degree criminal sexual con-
duct. Was he not prepared to argue against enhance-
ments if he were convicted of first-degree criminal sex-
ual conduct? What changes if he is convicted of third-
degree criminal sexual conduct? The ultimate convic-
tion does not matter here: Kares was accused of sexual
assault and the prosecution said it would seek en-
hancements if he were convicted. He had fair notice.
The objection is denied.

In his next objection, Kares points to Mich. Comp.
Laws § 769.13(3), which “requires the prosecution to
file notice of intent to seek an enhanced sentence
within 21 days after the defendant has been convicted
of the underlying offense or a lesser offense.” (Pet’r’s
Objs., PagelD.1736.) He says the prosecution failed to
do so. Whether the prosecution complied with a par-
ticular state law is irrelevant: habeas petitions cure
federal violations only. Kares had fair notice under
the Fourteenth Amendment. This objection is denied.

Finally, Kares objects that this Court has found
there was “no notice to seek an enhanced sentence”
with respect to the third-degree criminal sexual con-
duct conviction. (Id. (citing 4/23/2021 Order, ECF No.
32).) The referenced Order simply states that “there is
no ‘notice of sentence enhancement’ such as [Kares]
requests,” 1.e., the specific document he requested
does not exist. (4/23/2021 Order, PagelD.1711.) The
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Order goes on to conclude, as the Court again con-
cludes today, that the indictment itself—which in-
cluded a statement of intent to seek enhancements—
provided sufficient notice. (Id., PagelD.1711-1712.)
This objection is likewise denied.

10. Ground IX—Ineffective assis-
tance of trial counsel

A successful ineffective assistance of counsel
claim requires showing: (1) that counsel’s perfor-
mance fell below an objective standard of reasonable-
ness; and (2) that counsel’s deficient performance prej-
udiced the defendant, resulting in an unreliable or
fundamentally unfair outcome. Strickland v. Wash-
ington, 466 U.S. 668, 687 (1984). Courts must make “a
strong presumption that counsel’s conduct falls within
the wide range of reasonable professional assistance.”
Id. at 689. The defendant bears the burden of rebut-
ting this presumption. Id. (citing Michel v. Louisiana,
350 U.S. 91, 101 (1955)). “The court must determine
whether, in light of the circumstances as they existed
at the time of counsel’s actions, ‘the identified acts or
omissions were outside the wide range of profession-
ally competent assistance.” (R&R, PagelD.1693
(quoting Strickland, 466 U.S. at 690).) Deficient per-
formance is irrelevant unless it affected the outcome
of the case. Strickland, 466 U.S. at 691.

The standard is “doubly” deferential in the habeas
context because the court is reviewing a state court’s
application of Strickland. Harrington v. Richter, 562
U.S. 86, 105 (2011) (citing Knowles v. Mirzayance, 556
U.S. 111, 123 (2009)). On habeas review, the question
1s “whether there is any reasonable argument that
counsel satisfied Strickland’s deferential standard.”
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Id. Such deference is not owed where the state court
declined to address the defendant’s claims on the mer-
its.

The trial court did not address Kares’s ineffective
assistance of counsel claims on the merits. (R&R,
PagelD.1695-1696.) The R&R believed Kares’s claims
were procedurally defaulted, but nevertheless con-
cluded that addressing the merits would offer the
“more direct path to resolution.” (Id., PagelD1695.)
Consequently, the R&R reviewed Kares’s infective as-
sistance of trial counsel claims de novo. Kares concurs
with that decision. (Pet’r’s Objs., PagelD.1736.)

In his amended petition, Kares claims that his
trial counsel “failed to adequately investigate and pre-
sent pictures of [Kares’s] identifying marks and tat-
toos [and] . . . failed to investigate [| DNA evidence.”
(R&R, PagelD.1698.)

Kares has tattoos, including a large one depicting
a dreamcatcher on his left thigh. (R&R, PagelD.1699.)
Defense counsel asked the victim if she remembered
seeing any tattoos on Kares’s thigh; she said she did
not think so. (Id. (citing Shiawassee Cnty. Cir. Ct. Or-
der, ECF No. 21-11, PagelD.1068-1069).) “In his clos-
ing, trial counsel argued that the victim’s inability to
identify distinguishing features on [Kares’s] naked
body supported a finding of reasonable doubt.” (Id. (in-
ternal quotation marks omitted).) But Kares’s lawyer
forgot to solicit any testimony affirming that Kares
did, in fact, have tattoos. The R&R found that this er-
ror fell outside the range of professionally competent
assistance. (Id., PagelD.1700.)
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However, the R&R concluded that there was no
prejudice. (Id., PagelD.1700-1701.) Kares’s defense
was not that he had a consensual sexual encounter
with the victim; instead, he claimed that there was no
sexual encounter at all. (See id.) The presence of his
semen in the victim’s vagina severely undercut his de-
fense. And DNA evidence was clearly “of singular im-
portance” to the jury. (Id., PagelD.1701.) Kares was
accused of both oral and vaginal penetration, and his
DNA was only found in the victim’s vagina, not her
mouth. (Id.) Kares was convicted of vaginal penetra-
tion but acquitted of oral penetration. (Id.) For this
reason, the R&R determined that trial counsel’s fail-
ure to properly elicit testimony about Kares’s tattoos
did not render the result “unfair or unreasonablel[.]”

(Id.)

Kares essentially argues that effective assistance
on the tattoo issue would have affected the outcome
because it would have undermined the victim’s credi-
bility. (Pet’r’s Objs., PagelD.1738.) But, as the R&R
notes, DNA evidence appeared to be the decisive fac-
tor. The victim provided strong testimony regarding
both oral and vaginal penetration, and ostensibly fal-
tered in failing to remember Kares’s thigh tattoo. Ka-
res was convicted on vaginal penetration, for which
there was DNA evidence, and acquitted on oral pene-
tration, for which there was not. Kares has not con-
vinced the Court that extra damage to the victim’s
credibility, whatever it would have been, could have
overcome the DNA evidence inculpating him. This ob-
jection is denied.

Onto the DNA evidence claim. Kares maintains
that the victim deposited his semen in her vagina “by
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transferring it from a used female condom” that Kares
says “was thrown in his bathroom trash a few days
before the alleged criminal sexual conduct.” (R&R,
PagelD.1701.) He argues that his lawyer “did nothing
to investigate” this claim. (Id., PagelD.1702.) The
R&R found otherwise, concluding that “[c]Jounsel was
plainly aware of [Kares’s] theory” and asked two fo-
rensic witnesses at trial whether they tested samples
for foreign substances. (Id.) He “specifically explored”
this theory with one of the witnesses, who “testified
that if semen were transferred from a vaginal con-
dom,” there would be “DNA carryover from that third
person,” but said that there “was no such carryover in
the samples tested[.]” (Id.)

The R&R found “nothing in the record that fore-
closes the possibility that counsel in fact investigated
the presence of foreign substances through the expert
hired to conduct independent testing.” (Id.) If trial
counsel did not test the female condom, the R&R con-
cluded that the decision was a sound exercise in strat-
egy: “It may be that such testing was not conducted
because the prospect of no test results—and no actual
tests by the prosecutor’s experts to rule out the possi-
bility—put [Kares] in a better position to argue rea-
sonable doubt.” (Id.) The R&R discovered no ineffec-
tive assistance: “The flaw was in [Kares’s] theory, not
his counsel’s performance,” concluding that “counsel
did the best that he could with an unconvincing the-
ory.” (Id., PagelD.1703.)

Kares objects and argues that his attorney should
have investigated his DNA-transfer theory more ful-
somely. (Pet’r’s Objs., PagelD.1738.) But this fails to
account for the R&R’s reasoning that it may have been
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a smart and strategic decision to not test the female
condom because counsel knew the prosecution would
not test it. To buttress his argument, Kares says his
attorney’s failure to investigate was significant be-
cause “unidentified male DNA was present in the
samples collected.” (Id., PagelD.1739.) In making this
claim, Kares cites to Lori Bruski’s laboratory report.
As far as the Court can tell, that report is not in the
record. But there is a record of Bruski’s testimony at
trial, where she unequivocally states that she found
no third source of DNA. (ECF No. 21-6, PagelD.765
(Q: “[S]o the jury is clear, did you find a third source
of DNA in any of your testing?” A: “No, I did not.”).)
Kares has not shown that it was unreasonable for his
counsel to not test the female condom, assuming no
testing was performed, and has also failed to show
that this decision affected the outcome of the trial. His
objections are denied.

The R&R also concluded that trial counsel did not
provide ineffective assistance when he requested an
instruction on third-degree criminal sexual conduct.
(R&R, PagelD.1703.) Noting the “compelling” DNA
evidence against Kares, the R&R saw two potential
strategies regarding instructions: (1) “all or nothing”
or (2) “third option.” (Id.) An attorney pursuing the
first strategy would not have requested an instruction
on third-degree criminal sexual conduct, while an at-
torney going the “third option” route would.

The “all or nothing” strategy is a gamble that the
jury will decide the prosecution failed to prove a par-
ticular element of the offense and thus acquit the de-
fendant. But it is risky, especially where the defend-
ant clearly did something wrong. “Where one of the
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elements of the offense charged remains in doubt, but
the defendant is plainly guilty of some offense, the
jury is likely to resolve its doubts in favor of convic-
tion.” Keeble v. United States, 412 U.S. 205, 212-13
(1973). For this very reason, the defense may find it
desirable to present a “third option,” a less severe of-
fense with a less severe penalty for conviction. Id.

Here, Kares’s attorney went with the “third op-
tion” strategy. Kares claimed he did not have sex with
the victim, but his semen was found in her vagina and
his “transference through a female condom” theory
was far-fetched. To prove first-degree criminal sexual
conduct, the prosecution had to show that Kares
forced or coerced the victim into committing sexual
acts, and that the victim suffered physical injury dur-
ing the course of those acts. Third-degree criminal
sexual conduct requires the same proof, except the
prosecution does not have to show that the victim suf-
fered physical injury during the assault. Whether Ka-
res caused physical harm sufficient to satisfy first-de-
gree criminal sexual conduct may have been in doubt
but, as observed in Keeble, this put him at extreme

risk of a harsher conviction if no third option were of-
fered.

In his objections, Kares indicates that he did not
consent to the instructions and that his attorney com-
mitted ineffective assistance in requesting instruc-
tions for third-degree criminal sexual conduct. (Pet’r’s
Objs., PageID.1740.) Under the circumstances, his at-
torney made a reasonable judgment call. There was no
ineffective assistance of counsel and Kares’s objection
1s denied.
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Finally, the R&R notes a plethora of other ineffec-
tive assistance claims raised and later abandoned by
Kares. (R&R, PagelD.1697-1698.) The R&R therefore
refused to consider those arguments. (Id.) Kares does
not object.

11. Ground X—Ineffective assistance
of appellate counsel

As with the previous claims, the R&R reviewed
Kares’s ineffective assistance of appellate counsel
claims de novo. (Id., PagelD.1696.) Kares supports the
R&R’s use of this standard of review. (Pet’r’s Objs.,
PagelD.1736.) Strickland applies equally to appellate
counsel as it does to trial counsel: Kares must show
that his appellate attorney was incompetent and that
competent representation would have yielded a differ-
ent outcome.

The R&R analyzes ten claims of ineffective assis-
tance of counsel and recommends denying all of them.
Kares objects to two recommendations.

In his amended petition, Kares says his appellate
counsel was ineffective for failing to raise the Alleyne
judge-found facts issue on direct appeal. It is true that
his counsel did not do so. (R&R, PagelD.1705.) But
Kares himself did not raise an ineffective assistance
claim on this ground until he sought leave to appeal
denial of his motion for relief from judgment. (Id.)
Thus, the issue is unexhausted. Finding no means for
Kares to seek a remedy in state court, and seeing no
cause for Kares’s failure to exhaust, the R&R con-
cluded that this claim is procedurally defaulted. (Id.)
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Kares objects and states that the R&R “contra-
dict[s]” itself because it previously concluded “that the
trial court impermissibly relied on judge-found facts”
in sentencing. (Pet’r’s Objs., PagelD.1740.) There is no
contradiction. The R&R found that Kares had a viable
claim—the trial judge likely impermissibly relied on
judge-found facts—but that the claim was procedur-
ally defaulted. (R&R, PagelD.1660-1663.) The R&R
then found that any claim of ineffective appellate as-
sistance predicated on the judge-found facts claim was
likewise procedurally defaulted. (Id., PageID.1705.)

Kares argues that procedural default should be
forgiven where it is the result of ineffective assistance
of counsel. (Pet’r’s Objs., PagelD.1741 (citing Coleman
v. Thompson, 501 U.S. 722, 254 (1991)).) But this ar-
gument can only relate to the underlying Alleyne
claim that his appellate counsel failed to raise. Kares
had no ineffective assistance of appellate counsel
claim until his attorney provided allegedly ineffective
assistance. He offers no explanation why procedural
default of the latter claim should be excused given in-
effective assistance with respect to the Alleyne claim.
This objection is therefore denied.

Kares also advances an ineffective assistance of
appellate counsel claim based on his appellate attor-
ney’s failure to raise an ineffective assistance claim
with respect to the trial attorney. (R&R,
PagelD.1708.) The R&R recommends denying this
claim because “[t]rial counsel did not render ineffec-
tive assistance.” (Id.) Kares objects and asserts that
trial counsel’s assistance was 1ineffective. (Pet’r’s
Objs., PagelD.1741.) This objection is denied because,
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as explained in Section II1.B.10, the trial attorney did
not provide effective assistance of counsel.

Finally, there are claims that the R&R did not
consider. In the brief supporting his amended peti-
tion, Kares states that he “has presented numerous
issues herein that his Appellate Counsel failed to in-
clude[] within his direct appeal.” (Pet’r’s Br., ECF No.
10-1, PagelD.205.) Following Kares’s lead, the R&R
“limit[ed] its analysis to claims [fitting] that descrip-
tion: claims that appellate counsel did not raise on ap-
peal and that [Kares] raised in his amended petition.”
(R&R, PagelD.1704.) Kares objects and maintains
that the R&R should have reviewed the additional
claims, but does not explain why. (Pet’r’s Objs.,
PagelD.1740.) The objection is therefore denied.

IV. Conclusion

For the foregoing reasons, the Court denies all of
Kares’s objections and will adopt the R&R. Kares’s
amended petition is untimely. Even if it were filed
within the statute of limitations, Kares’s claims are
meritless or otherwise procedurally defaulted. An or-
der, judgment, and certificate of appealability will en-
ter consistent with this Opinion.

Dated: August 3, 2021

/s/ Hala Y. Jarbou
HALAY. JARBOU
UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

NORTHERN DIVISION
STEPHEN JOHN KARES,
Petitioner,
V. Case No. 2:19-cv-7

Honorable Hala Y. Jarbou

CONNIE HORTON,
Respondent.

/

REPORT AND RECOMMENDATION

This is a habeas corpus action brought by a state
prisoner under 28 U.S.C. § 2254. Petitioner Stephen
John Kares is incarcerated with the Michigan Depart-
ment of Corrections at the Lakeland Correctional Fa-
cility (LCF) in Coldwater, Branch County, Michigan.
On August 30, 2012, following a three-day bench trial
in the Shiawassee County Circuit Court, Petitioner
was convicted of third-degree criminal sexual conduct
(CSC-III), in wviolation of Mich. Comp. Laws §
750.520d. On September 29, 2012, the court sentenced
Petitioner as a fourth habitual offender, Mich. Comp.
Laws § 769.12, to a prison term of 25 years to 58 years,
4 months, to be served consecutively to a sentence for
assault for which Petitioner was on parole when he
committed the CSC-III offense.

Petitioner filed his habeas corpus petition in this
Court on or around December 21, 2018. Under Sixth
Circuit precedent, the application is deemed filed
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when handed to prison authorities for mailing to the
federal court. Cook v. Stegall, 295 F.3d 517, 521 (6th
Cir. 2002). Petitioner signed his application on De-
cember 21, 2018. (Pet., ECF No. 1, PagelD.9.) The pe-
tition was received by the Court on January 9, 2019.
For purposes of this Report and Recommendation, I
have given Petitioner the benefit of the earliest possi-
ble filing date. See Brand v. Motley, 526 F.3d 921, 925
(6th Cir. 2008) (holding that the date the prisoner
signs the document is deemed under Sixth Circuit law
to be the date of handing to officials) (citing Goins v.
Saunders, 206 F. App’x 497, 498 n.1 (6th Cir. 2006)).

The petition raises eleven grounds for relief, as
follows:

I. Petitioner was denied his due process right to
a fair trial by the admission of hearsay evi-
dence over a defense objection.

II.  Trial court applied inaccurate information and
engaged in judicial fact finding to increase Pe-
titioner’s sentence.

III.  Petitioner was denied his due process rights by
the trial court giving an improper lesser of-
fense instruction.

IV. Petitioner was denied his constitutional right
to due process and equal protection by the
State of Michigan ruling “good cause” and “ac-
tual prejudice” were not demonstrated.

V. Petitioner was denied a fair trial by the prose-
cutor misrepresenting DNA evidence to the
jury.
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Petitioner was denied his due process rights by
the prosecutor suppressing exculpatory evi-
dence in its possession.

Petitioner was denied his due process right to
a fair trial by the prosecution failing to produce
endorsed res gestae witnesses at trial.

Petitioner was denied his due process right to
adequate notice to seek a sentence enhance-
ment.

Trial counsel was ineffective for failing to con-
duct an adequate investigation and present a
complete defense.

Appellate counsel was ineffective by failing to
raise meritorious issues on direct appeal re-
sulting in prejudice to Petitioner’s appeal.

Petitioner was deprived of his right to equal
protection when he was denied testing of foren-
sic evidence.

(Am. Pet., ECF No. 10, PagelD.135-150.)! Respondent
has filed an answer to the petition (ECF No. 20) stat-
ing that the grounds should be denied because the pe-
tition is untimely, most of the grounds are procedur-
ally defaulted, several of the grounds are not cogniza-
ble on habeas review, and all of the grounds are mer-
itless. Upon review and applying the standards of the

1 Petitioner filed his amended petition on May 17, 2019. The
amended petition added habeas ground XI, for which Petitioner
had not exhausted his state court remedies at the time he filed
his initial petition, as explained fully below.
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Antiterrorism and Effective Death Penalty Act of
1996, Pub. L. 104-132, 110 Stat. 1214 (AEDPA), I con-
clude that the petition is untimely. Nonetheless, be-
cause that conclusion depends upon resolution of an
1ssue of first impression in this district and circuit—
whether or not a motion seeking DNA testing under
Mich. Comp. Laws § 770.16 is a petition for collateral
review that tolls the running of the period of limita-
tion—and because that is a question upon which rea-
sonable minds could certainly differ, I have also con-
sidered the merits of the grounds raised. I further con-
clude that Petitioner’s habeas grounds are either pro-
cedurally defaulted or meritless or both. Accordingly,
I recommend that the petition be denied.

Discussion
I. Factual allegations

The Michigan Court of Appeals summarized the
testimony elicited at trial as follows:

Defendant knew the 16 year old victim be-
cause he dated her mother, and the victim had
been over to his apartment on a number of oc-
casions. On the day of the assault, defendant
texted the victim and offered to pay her money
if she would clean his horse saddle. Later that
day, defendant texted the victim that he
would be home soon, he bought her a pack of
cigarettes (as he had done in the past), and he
purchased a gift for her from Goodwill.

The victim asked a friend to drive her to de-
fendant’s apartment. When she arrived, de-
fendant showed her the saddle, but said that
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she did not need to clean it right away. The
victim and defendant were talking and smok-
ing a cigarette in the living room when he of-
fered to help her get emancipated, which is
something they had talked about before. De-
fendant also gave her the gift from Goodwill,
which was a pair of earrings.

The victim cleaned the saddle, and defendant
eventually went into his bedroom. Defendant
then asked the victim if a pair of pants in the
bedroom were hers, which prompted the vic-
tim to walk toward the bedroom. Defendant
then told the victim that they needed to talk,
and closed the bedroom door. He then ca-
ressed her face, and the victim told him no.
Because the victim began to whimper and
shake, defendant said “stop, don’t make me
hurt you.” Defendant then kissed the victim
and said “what do you think I’'m doing this for?
What do you think I'm doing all this for you
for?” The victim knew that he was referring to
the emancipation offer and the purchase of
cigarettes.

Defendant told the victim to walk over by the
bed and take her clothes off, which she did. He
then grabbed a camera, took his pants off, and
told the victim to lie down on the bed. When
she complied, he opened her legs, spread open
her vaginal area to take a picture, and told her
that if she told anyone he would distribute the
photographs everywhere. He then ordered her
to sit up, and forced her to perform oral sex on
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him. He next ordered her to lie down on the
bed, and he inserted his penis into her vagina.

Defendant eventually stood up and put his
pants back on. The victim got dressed but did
not run because she was afraid he would catch
her. Defendant said that he thought she would
be more into it, and asked if she had sex be-
fore. They eventually proceeded back into the
living room, and the food defendant ordered
earlier arrived. While the victim went back to
cleaning the saddle, she felt threatened be-
cause defendant told her that he did not want
the police showing up at his door. The victim’s
friend arrived to pick her up, and the victim
told defendant not to worry that she would not
tell.

However, after driving away, the victim told
her friend, and eventually her mother, that
defendant raped her. She had a rape kit exam-
ination performed, and a sexual-assault nurse
testified that the victim relayed to her what
happened. Thus, the nurse conducted a full
body assessment of the victim, including a de-
tailed genital assessment. She obtained a
urine sample to check for infection or prior
pregnancy, and provided the victim with med-
ications to prevent pregnancy and infection.
The nurse testified that near the victim’s anus
she observed a half-millimeter tear that could
be consistent with forced or consensual sexual
contact. She also collected various samples,
including a sample of a white substance at the
victim’s cervix and a vaginal swab. An
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employee at the Michigan State Police Foren-
sic Science Division testified that the anal and
cervical swabs were tested and resulted in a
match to defendant’s DNA.1

Defendant testified at trial, and while he ad-
mitted that the victim came over to his apart-
ment to clean the saddle, he claimed that no
sexual contact occurred, and he did not know
why the victim accused him of such. He testi-
fied that he had sexual intercourse with a dif-
ferent woman three or four days before, and
had disposed of a vaginal condom in the trash.

1 Defendant questioned the prosecution’s wit-
nesses regarding the nurse’s report, which did not
show a check mark that anal swabs or vaginal
smears were collected.

(Mich. Ct. App. Op., ECF No. 21-12, PagelD.1073—
1074.) Petitioner does not challenge the court of ap-
peals’ recounting of the trial testimony. Indeed, Peti-
tioner’s statements of the facts in his state court briefs
are more detailed, but generally consistent with the
account provided by the appellate court. The under-
signed will provide additional detail regarding the
trial testimony where it is relevant to an analysis of
the issues Petitioner has raised.

The prosecutor charged Petitioner with two
counts of first-degree criminal sexual conduct (CSC-I),
one count for Petitioner’s penetration of the victim’s
vagina with his penis and one count for Petitioner’s
penetration of the victim’s mouth with his penis. The
CSC-I statute identifies several circumstances where
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sexual penetration rises to the level of a first-degree
offense. The prosecutor relied on the following circum-
stance:

A person is guilty of criminal sexual conduct
in the first degree if he or she engages in sex-
ual penetration with another person and . . .
[t]he actor causes personal injury to the victim
and force or coercion is used to accomplish sex-
ual penetration.

Mich. Comp. Laws § 750.520b.2

Petitioner’s counsel requested that the jury also
be instructed with regard to the elements of CSC-III.
(Trial Tr. II, ECF No. 21-6, PagelD.859-860.) There is
a difference of only one element between the CSC-I
circumstance argued by the prosecutor and one of the
CSC-III circumstances. Compare Mich. Comp. Laws
§ 750.520b(1)(f) and Mich. Comp. Laws
§ 750.520d(1)(b). If sexual penetration is accom-
plished by force or coercion, but the actor does not
cause personal injury, the actor would be guilty of
CSC-III rather than CSC-I. The trial court instructed
the jury regarding CSC-I, (Trial Tr. III, ECF No. 21-
7, PagelD.907-910), and CSC-III, (Id., PagelD.910),
describing the latter offense as a “less serious,” not
“lesser included” offense.

The jurors apparently struggled with discerning
the difference between CSC-I and CSC-III, because
they sent the judge a note asking him to explain the
difference. (Id., PagelD.919.) With the agreement of

2 The statute then proceeds to define force or coercion. Mich.
Comp. Laws § 750.520b(1)(f).
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counsel, the judge brought the jury back in to the
courtroom and reviewed the CSC-I and CSC-III in-
structions, highlighting that the difference between
them was that CSC-III did not require proof of a re-
sulting personal injury. (Id., PagelD.919-923.) A cou-
ple of hours later, the jurors returned their verdict:
they found Petitioner guilty of CSC-III with regard to
the penile/vaginal penetration and not guilty with re-
gard to the penile/oral penetration or any of the CSC-
I charges.

On September 28, 2012, the court sentenced Peti-
tioner as described above. (Sentencing Tr., ECF No.
21-8.) Petitioner included the sentencing information
report and the applicable sentencing grid as exhibits
to his brief on direct appeal to the Michigan Court of
Appeals. (Sentencing Information Rep., ECF No. 21-
12, PagelD.1122; Sentencing Grid, ECF No. 21-12,
PagelD.1123.) Petitioner reached the maximum point
levels on the Offense Variables and the Prior Record
Variables, yielding a minimum sentence range of 117
to 320 months. (Id.)

Petitioner, with the assistance of counsel, directly
appealed his conviction and sentence, raising two is-
sues: a claim that the trial court improperly admitted
hearsay evidence regarding out-of-court statements of
the victim through the testimony of the sexual assault
nurse examiner (SANE); and a claim that the trial
court had improperly scored certain offense variables.
The first issue is now before this Court as habeas
ground I. The second direct appeal issue is a small
part of habeas ground II. By opinion issued November
21, 2013, the court of appeals rejected Petitioner’s
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challenges and affirmed the trial court. (Mich. Ct.
App. Op., ECF No. 21-12, PageID.1073-1078.)

Petitioner then filed a pro per application for leave
to appeal to the Michigan Supreme Court, raising the
same issues he raised in the Michigan Court of Ap-
peals. (Pet’r’s Appl. for Leave to Appeal, ECF No. 21-
17, PagelD.1329-1353.) The Michigan Supreme Court
denied leave to appeal, initially on May 27, 2014,
(Mich. Order, ECF No. 21-17, PagelD.1320) and then
upon reconsideration on September 29, 2014, (Mich.
Order, ECF No. 21-17, PagelD.1321). Petitioner did
not file a petition for certiorari in the United States
Supreme Court. (Am. Pet., ECF No. 10, PagelD.132.)

At the same time Petitioner was pursuing his di-
rect appeal with the assistance of counsel, he re-
quested a new trial in the trial court by way of a pro
per motion filed May 8, 2013. The motion raised one
issue, Petitioner argued that instructing the jury on
the elements of CSC-III was erroneous because CSC-
III is not a lesser included offense of CSC-I. On June
18, 2013, the trial court denied the motion as un-
timely. (Shiawassee Cnty. Cir. Ct. Order, ECF No. 21-
13, PagelD.1199.) Petitioner filed a claim of appeal
from that order. (Mich. Ct. App. Claim of Appeal, ECF
No. 21-13, PagelD.1198.) The Michigan Court of Ap-
peals dismissed the appeal because the trial court’s
order was not a final order subject to appeal as of
right. (Mich. Ct. App. Order, ECF No. 21-13,
PagelD.1196.)

Petitioner then filed an application for leave to ap-
peal the trial court’s denial of his motion for new trial.
In addition to arguing the merits, Petitioner argued
that his motion was timely as measured from the trial
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court’s entry of an amended judgment of sentence.3On
March 21, 2014, the court of appeals denied leave be-
cause the application lacked merit. (Mich. Ct. App. Or-
der, ECF No. 21-14, PagelD.1211.) It is not clear
whether the lack of merit was attributable to the time-
liness issue, the lesser-included offense issue, or both.

Petitioner then filed an application for leave to ap-
peal to the Michigan Supreme Court. That court de-
nied leave by order entered September 5, 2014. (Mich.
Order, ECF No. 21-18, PagelD.1418.) Thus, the
“lesser included offense” appeal was concluded before
Petitioner’s direct appeal.

Petitioner returned to the trial court, filing a mo-
tion for relief from judgment on October 20, 2015.
(Mot. for Relief from J., ECF No. 21-10.) In his motion
for relief from judgment, Petitioner raised the claims
he now presents as habeas grounds IV-X in his
amended petition. The motion also raised an issue re-
garding the scoring of offense and prior record varia-
bles for sentencing; however, as set forth in detail be-
low, it 1s not the same issue Petitioner raises as a

3 The trial court entered an amended judgment of sentence on
November 8, 2012. The initial judgment of sentence indicated
that the CSC-III sentence was consecutive, but it did not indicate
which of Petitioner’s sentences it was consecutive to. (Shiawas-
see Cnty. Cir. Ct. J., ECF No. 21-12, PagelD.1088.) The sentenc-
ing transcript indicates the CSC-III sentence would be consecu-
tive to the sentence for which Petitioner was on parole at the time
he committed the CSC-III offense. (Sentencing Tr., ECF No. 21-
8, PagelD.970-971.) The amended judgment of sentence added
that information. (Shiawassee Cnty. Cir. Ct. Am. J., ECF No. 21-
14, PagelD.1232.)
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federal constitutional issue in the amended petition as
habeas ground II.

By opinion and order entered November 2, 2015,
the trial court concluded that Petitioner had failed to
demonstrate the ineffective assistance of appellate
counsel; therefore, Petitioner had failed to show good
cause for not raising his motion issues on direct ap-
peal. (Shiawassee Cnty. Cir. Ct. Op. & Order, ECF No.
21-11, PagelD.1071.) The trial court also acknowl-
edged that it could waive the good cause requirement
where Petitioner showed he was actually innocent of
the crime; but the court concluded that Petitioner had
not made that showing. (Id.)

Even before the circuit court denied relief, Peti-
tioner filed his first habeas petition in this Court. Ka-
res v. Trierweiler, No. 1:15-cv-992 (W.D. Mich.) (Kares
D). The Court dismissed the petition on January 28,
2016, because Petitioner had not yet exhausted his
state court remedies—he had not appealed the trial
court’s denial of his motion for relief from judgment to
the Michigan Court of Appeals and the Michigan Su-
preme Court. Kares I (Op., Order, & J., ECF Nos. 11,
12, 13.)

Petitioner then applied for leave to appeal the
trial court’s denial of his motion for relief from judg-
ment to the Michigan Court of Appeals. He raised the
issues he raised in the trial court, and he changed his
argument with regard to the offense and prior record
variable scoring claims: he added a claim regarding
judicial-fact-finding based on the line of cases begin-
ning with Apprendi v. New Jersey, 530 U.S. 466
(2000), and including Ring v. Arizona, 53 U.S. 584
(2002), Blakely v. Washington, 542 U.S. 296 (2004),
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United States v. Booker, 543 U.S. 220 (2005), and Al-
leyne v. United States, 570 U.S. 99 (2013).4 (Pet’r’s
Appl. for Leave to Appeal, ECF No. 21-15,
PagelD.1272-1275.) That issue, as altered, is the is-
sue he raises in this Court as habeas ground II. None-
theless, on September 27, 2016, the court of appeals
denied relief “because [Petitioner] failed to establish
that the trial court erred in denying his motion for re-
lief from judgment.” (Mich. Ct. App. Order, ECF No.
21-15, PagelD.1236.)

Petitioner then filed an application for leave to ap-
peal to the Michigan Supreme Court raising the same
1ssues he raised in the court of appeals. The supreme
court denied relief by order entered December 27,
2017. (Mich. Order, ECF No. 21-19, PagelD.1474.)

On February 9, 2018, Petitioner returned to the
trial court again. This time he filed a motion under
Mich. Comp. Laws § 770.16 asking the court to order
testing of biological material. (Shiawassee Cnty. Cir.
Ct. Docket Sheet, ECF No. 21-1, PagelD.371; Pet'’r’s
Mot. for Testing of Biological Material, ECF No. 21-
16, PagelD.1316-1318.) Specifically, Petitioner asked
the court to order testing of the following: (1) items of
evidence collected by the sexual assault nurse exam-
iner that the contends had not been tested; and (2)
multiple items of bedding from Petitioner’s residence
that had not been tested. (Pet’r’s Mot., ECF No. 21-16,
PagelD.1317.) By order entered February 12, 2018,

41n fact, Petitioner had already changed the issue to include his
“judicial fact-finding” claim when he filed his petition and
amended petition in Kares I. Kares I (Pet., ECF No. 1,
PagelD.27-29; Am. Pet., ECF No. 10, PagelID.80.) He just never
presented the issue that way to the trial court.
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the trial court denied relief because Petitioner’s mo-
tion did not address any of the three things Petitioner
had to show under the statute to file the motion.
(Shiawassee Cnty. Cir. Ct. Op. & Order, ECF No. 21-
16, PagelD.1313-1315.) Petitioner did not allege,
much less show, that DNA testing was done—alt-
hough it clearly was. Petitioner did not allege, much
less show, that the results of the testing were incon-
clusive—they clearly were not. And Petitioner did not
allege, much less show, that testing with current DNA
technology was likely to yield conclusive results.
Therefore, the court concluded, Petitioner failed to
show that he qualified to even file such a motion under
the statute. Petitioner’s claim failed at the “first
phase” of the two-phase proceeding contemplated by
the statute.>

Petitioner filed an application for leave to appeal
the trial court’s order to the Michigan Court of Ap-
peals. That court denied leave by order entered Au-
gust 29, 2018. (Mich. Ct. App. Order, ECF No. 21-16,
PagelD.1300.) Petitioner then filed an application for
leave to appeal to the Michigan Supreme Court. The
supreme court denied leave by order entered April 2,
2019. (Mich. Order, ECF No. 21-20, PageID.1533.)

Before the supreme court entered its order deny-
ing leave, Petitioner filed his petition in this Court.
(Pet., ECF No. 1.) Petitioner raised the first ten of the

5 Even though the court did not entertain Petitioner’s motion, the
court went on to note that even if Petitioner had addressed, and
could satisfy, the requirements to file his motion, Petitioner had
also failed to satisfy the showing necessary to compel testing.
(Shiawassee Cnty. Cir. Ct. Op. & Order, ECF No. 21-16,
PagelD.1315.)



76a

eleven issues that appear in his amended petition. Af-
ter the Michigan Supreme Court denied relief on April
2, 2019, Petitioner sought leave to amend the petition
to add his DNA testing issue. (Pet’r’s Mot. to Amend,
ECF No. 8.) The Court allowed Petitioner to amend
his petition. (Order, ECF No. 9.) Petitioner filed his
amended petition on May 28, 2019.

Based on the timeline through the Michigan Su-
preme Court’s denial of leave to appeal on the motion
for relief from judgment—or approximately that time-
lineb—upon conducting a preliminary review of the
petition, the undersigned recommended dismissal of
the petition as untimely. (R. & R., ECF No. 11.) Peti-
tioner filed objections to that recommendation and, by
way of those objections, informed the Court of the spe-
cifics regarding Petitioner’s motion for testing of bio-
logical material. (Pet’r’s Objs., ECF No. 12.) Petitioner
argued that the DNA testing motion tolled the period
of limitation, thereby rendering his petition timely.

By order entered July 30, 2019, Chief Judge
Jonker rejected the report and recommendation, in
significant part because whether the DNA testing mo-
tion provided by Michigan statute tolled the habeas
period of limitation was an issue of first impression.
The Court noted that there was a circuit split regard-
ing whether similar statutes in other states tolled the

6 At the time of the preliminary review, the Court relied on Peti-
tioner’s recounting of the dates that the Michigan Supreme
Court denied leave to appeal and the subsequent motion for re-
consideration and the date that he had filed his motion for relief
from judgment. The state court record has clarified those dates.
They are slightly different than Petitioner’s initial representa-
tions.
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period of limitation. Therefore, the Court concluded, it
could not be said that “it plainly appear[ed] from the
face of the petition . . . that the petitioner [was] not
entitled to relief[.]” (Order, ECF No. 14, PagelD.254)
(quoting Rule 4, Rules Governing § 2254 Cases). The
Court determined that the parties should have an op-
portunity to litigate the statute of limitations issue on
a more fully developed record. The Court ordered Re-
spondent to file an answer to the amended petition
and Petitioner to file a reply. The record is now fully
developed.

I1. The petition is untimely

Petitioner’s application is barred by the one-year
statute of limitations provided in 28 U.S.C. §
2244(d)(1), which became effective on April 24, 1996,
as part of the Antiterrorism and Effective Death Pen-
alty Act, Pub. L. No. 104-132, 110 Stat. 1214
(AEDPA). Section 2244(d)(1) provides:

(1) A 1-year period of limitation shall apply to
an application for a writ of habeas corpus by a
person in custody pursuant to the judgment of
a State court. The limitation period shall run
from the latest of

(A) the date on which the judgment
became final by the conclusion of di-
rect review or the expiration of the
time for seeking such review;

(B) the date on which the impediment
to filing an application created by
State action in violation of the Consti-
tution or laws of the United States is
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removed, if the applicant was pre-
vented from filing by such State ac-
tion;

(C) the date on which the constitu-
tional right asserted was initially rec-
ognized by the Supreme Court, if the
right has been newly recognized by
the Supreme Court and made retroac-
tively applicable to cases on collateral
review; or

(D) the date on which the factual pred-
icate of the claim or claims presented
could have been discovered through
the exercise of due diligence.

28 U.S.C. § 2244(d)(1).

In most cases, § 2244(d)(1)(A) provides the opera-
tive date from which the one-year limitations period
is measured. Under that provision, the one-year limi-
tations period runs from “the date on which the judg-
ment became final by the conclusion of direct review
or the expiration of the time for seeking such review.”
28 U.S.C. § 2244(d)(1)(A). Petitioner appealed the
judgment of conviction to the Michigan Court of Ap-
peals and the Michigan Supreme Court. The Michigan
Supreme Court denied his application initially on May
27, 2014, (Mich. Order, ECF No. 21-17, PagelD.1320)
and then denied it upon reconsideration on September
29, 2014, Mich. Order, ECF No. 21-17, PagelD.1321).
Petitioner did not petition for certiorari to the United
States Supreme Court. (Am. Pet., ECF No. 10,
PagelD.132.) The one-year limitations period, how-
ever, did not begin to run until the ninety-day period
in which Petitioner could have sought review in the
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United States Supreme Court had expired. See Law-
rence v. Florida, 549 U.S. 327, 332-33 (2007); Bro-

naugh v. Ohio, 235 F.3d 280, 283 (6th Cir. 2000). The
ninety-day period expired on December 28, 2014.

Petitioner had one year, until December 28, 2015,7
to file his habeas application. Petitioner filed his ap-
plication on December 21, 2018. Obviously, he filed
more than one year after the period of limitations be-
gan to run. Thus, absent tolling, his application is
time-barred.

The running of the statute of limitations is tolled
when “a properly filed application for State post-con-
viction or other collateral review with respect to the
pertinent judgment or claim is pending . ...” 28 U.S.C.
§ 2244(d)(2); see also Duncan v. Walker, 533 U.S. 167,
181-82 (2001) (limiting the tolling provision to only
State, and not Federal, processes); Artuz v. Bennett,
531 U.S. 4, 8 (2000) (defining “properly filed”). Peti-
tioner filed a motion for relief from judgment in state
court on October 20, 2015, (Pet’r’s Mot. for Relief from
J., ECF No. 21-10), when there were 69 days remain-
ing in the limitations period. That motion tolled the
limitations period for as long as it remained “pending”
before the trial court and on appeal. See Lawrence,
549 U.S. at 332 (holding that § 2244(d)(2) tolls the
statute of limitations from the filing of an application
for state post-conviction or other collateral relief until
a decision 1s issued by the state supreme court). The
trial court denied the motion and Petitioner appealed

7The Court’s analysis differs from that offered by Respondent by
one day. By Respondent’s reckoning, Petitioner could have timely
filed his petition on December 29, 2015. By the Court’s reckoning,
that would be the 366th day and, thus, one day too late.



80a

that decision to both levels of the Michigan appellate
courts. The Michigan Supreme Court finally denied
leave to appeal on December 27, 2017. Consequently,
the statute of limitations began to run again after that
date and expired 69 days later, on Monday, March 6,
2018. Thus, even with the benefit of tolling under §
2244(d)(2) based on Petitioner’s filing of the motion for
relief from judgment and subsequent appeals, Peti-
tioner’s application is more than nine months late.

If, on the other hand, Petitioner’s motion for test-
ing of biological material is a “properly filed applica-
tion for State post-conviction or other collateral re-
view with respect to the pertinent judgment or
claim[,]” then it was filed with 25 days remaining in
the period of limitation and remained pending until
after the petition was filed in this case.

Petitioner’s motion to test biological material was
filed pursuant to Mich. Comp. Laws § 770.16 which
provides:

[A] defendant convicted of a felony at trial on
or after January 8, 2001 who establishes that
all of the following apply may petition the cir-
cuit court to order DNA testing of biological
material identified during the investigation
leading to his or her conviction, and for a new
trial based on the results of that testing:

(a) That DNA testing was done in the
case or under this act.
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(b) That the results of the testing were
inconclusive.

(¢) That testing with current DNA
technology is likely to result in conclu-
sive results.

Mich. Comp. Laws § 770.16(1). If Petitioner satisfies
the requirements to file the motion, he is entitled to
the testing if he:

(a) Presents prima facie proof that the evi-
dence sought to be tested is material to the is-
sue of the convicted person’s identity as the
perpetrator of, or accomplice to, the crime that
resulted in the conviction.

(b) Establishes all of the following by clear and
convincing evidence:

(1) A sample of identified biological
material described in subsection (1) is
available for DNA testing.

(i1) The identified biological material
described in subsection (1) was not
previously subjected to DNA testing
or, if previously tested, will be subject
to DNA testing technology that was
not available when the defendant was
convicted.

(i11) The identity of the defendant as
the perpetrator of the crime was at is-
sue during his or her trial.

Mich. Comp. Laws § 770.16(4).
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If the court grants the petition to conduct testing,
it must deny the motion for new trial if the results are
inconclusive or show that the defendant is the source
of the biological material. Mich. Comp. Laws §
770.16(7). If, on the other hand, the DNA testing
shows that the defendant is not the source of the bio-
logical material, the court must appoint counsel and
hold a hearing to determine if, by clear and convincing
evidence, that only the perpetrator of the crime could
be the source of the biological material, that the bio-
logical material was properly handled, and that the
exclusion of the defendant as the source, balanced
against the other evidence in the case, is sufficient to
justify the grant of a new trial. Mich. Comp. Laws §
770.16 (8).

The federal circuits have not uniformly decided
that motions that seek post-conviction DNA testing
toll the running of the habeas period of limitation.
Some courts have concluded that a motion for DNA
testing is in the nature of a discovery motion and,
therefore, not a motion for review of the judgment.
Brown v. Secretary for Dep’t of Corr., 530 F.3d 1335,
1337 (11th Cir. 2008) (court held that motion under
rule that provided procedures for obtaining DNA test-
ing involved “an application for discovery only”; to at-
tack the conviction based on the results requires “in-
stitut[ion of] a proceeding under Florida’s collateral
attack rules .. ..”); Woodward v. Cline, 693 F.3d 1289,
1293 (10th Cir. 2012) (regarding the Kansas statute,
the court stated: “In essence the motion was a request
for discovery. Because it did not call for reexamination
of the judgment . . . .”) (footnote omitted); Price v.
Pierce, 617 F.3d 947, 952-53 (7th Cir. 2010) (regard-
ing the Illinois statute, the court stated: “[W]hen a
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defendant moves under [the statute] for forensic test-
ing, the best that can happen is that the trial court
grants the motion, the tests are performed, and the
defendant receives the results. The defendant may
choose to use the results of the DNA test in a separate
post-conviction petition for relief claiming his or her
actual innocence, but no hearing automatically fol-
lows.”) (emphasis in original); see also Alverto v. Oben-
land, No. 3:19-cv-5212, 2020 WL 5077425, at *5 (W.D.
Wash. May 7, 2020) (“The purpose of [the DNA testing
statute] is ‘to provide a means for a convicted person
to obtain DNA evidence . . . that would support a peti-
tion for postconviction relief.” . .. As a motion for post-
conviction DNA testing provides a means to seek post-
conviction relief, it does not toll the limitations pe-
riod.”), R. & R. adopted, 2020 WL 5064215 (Aug. 27,
2020); Kennedy v. Ryan, No. CV-17-04300, 2018 WL
7570288, at *3 (D. Ariz. Sept. 18, 2018), R. & R.
adopted, 2019 WL 1099801 (Mar. 8, 2019) certificate
of appealability den., 2019 WL 8269083 (9th Cir. Oct.
25, 2019) (“DNA testing [motions] pursuant to Ariz.
Rev. Stat. § 13-4240 . .. do not have any statutory toll-
ing effect because [they] ‘differ[] from a petition for
postconviction relief under Rule 32 and its statutory
counterparts.”); Brown v. Hunt, No. 1:16¢v160, 2017
WL 628463, at *2-3 (W.D.N.C. Feb. 15, 2017) certifi-
cate of appealability den., 694 F. App’x 201 (4th Cir.
2017) (“Petitioner filed a motion for post-conviction
DNA testing . . . [it] did not seek review of, or to va-
cate, his convictions and/or sentences. Instead [it]
sought information that had the potential to help Pe-
titioner develop challenges to his convictions and/or
sentences.”); Rowe v. Giroux, No. 3:13-cv-02444, 2015
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WL 5997127 (M.D. Penn. Oct. 14, 2015)8; Montgomery
v. Turner, No. 1:15-cv-00330, 2016 WL 11371451, at
*13 (N.D. Ohio, Oct. 26, 2016) R. & R. adopted, 2016
WL 7437915 (Dec. 27, 2016) certificate of appealability
den., No. 17-3082 (6th Cir. Jul. 18, 2017) (“[S]ince his
application for DNA testing amounted to a request for
discovery, not an actual petition for post-conviction re-
lief or for collateral review of his judgment, the under-
signed finds the reasoning of the Seventh, Tenth, and
Eleventh Circuits persuasive and concludes that
Montgomery’s application for DNA did not serve to
toll the AEDPA statute of limitations.”); Werner v.
Wall, No. Civ.A. 06-31T, 2006 WL 2559484, at *3
(D.R.I. Aug. 31, 2006) (“Because the DNA Motion can-
not be construed as a motion for post-conviction or col-
lateral review, it also does not toll the statute of limi-
tations for purposes of filing a § 2254 Motion in this
federal court.”); Burton v. Runnels, No. CIV S-02-
0675, 2006 WL 1062097, at *5 n.12 (E.D. Cal. Apr. 21,
2016), R. & R. adopted, 2006 WL 2839254 (Sept. 29,

8 In Rowe, the magistrate judge issued a report and recommen-
dation holding that DNA testing motions did not toll the habeas
period of limitation. In resolving the petitioner’s objections, the
district court judge agreed with that proposition, but ultimately
concluded that the motion at issue was not only a DNA testing
motion, but also a separate motion under the Pennsylvania Post
Conviction Relief Act (PCRA). The court concluded that a PCRA
motion would toll the habeas period of limitation. When the case
came back to the magistrate judge, she then considered whether
the PCRA motion was “properly filed.” She concluded that the
PCRA motion was untimely and, therefore, not properly filed
such that it could not toll the habeas period of limitation anyway.
Rowe v. Giroux, No. 3:13-cv-02444, 2016 WL 3513401 (M.D. Pa.
Jun. 1, 2016). The district court adopted that report and recom-
mendation in its entirety. Rowe v. Giroux, No. 3:13-cv-02444,
2016 WL 3511544 (M.D. Pa. Jun. 27, 2016) certificate of appeal-
ability den., No. 17-1650 (3d Cir. Jan. 11, 2018).
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2006), aff'd, No. 06-17072, 2009 WL 580695 (9th Cir.
Mar. 5, 2009) (“[Pletitioner filed a motion for DNA
testing pursuant to Cal. Pen. Code § 1405 in the Cali-
fornia Superior Court. (Ex. H.) This motion did not toll
the statute of limitations.”).

Courts interpreting other post-conviction statu-
tory provisions for DNA testing motions have con-
cluded that such motions properly toll the running of
the period of limitation because the statutory provi-
sions upon which they are based actually call for a re-
view of the judgment. Hutson v. Quarterman, 508 F.3d
236, 238-39 (5th Cir. 2007) (court held that Texas
statute that provided for post-conviction DNA testing
tolled the habeas period of limitation because, if the
court found favorably to the prisoner regarding the
likelihood that the prisoner would have been con-
victed had the new DNA results been available at
trial, the court could release the prisoner on bail)?;

9 The Fifth Circuit’s holding in Hutson is suspect. Three dissent-
ing Justices in Skinner v. Switzer, 562 U.S. 521 (2011), concluded
that the DNA testing statute may be part of Texas’ collateral re-
view procedures but it is not “an ‘application for . . . collateral
review’ under 28 U.S.C. § 2244(d)(2).” Skinner, 562 U.S. at 538
n.2 (the majority did not consider or take a position on that is-
sue). Moreover, the Texas courts have clearly concluded, despite
Hutson, that the criminal procedure chapter that authorizes the
court to order DNA testing authorizes that, and nothing more.
Farrell v. Texas, No. 09-15-00454, 2017 WL 1536186, at *3 (Tex.
App. Apr. 26, 2017). It does not permit the court to order a new
trial; to obtain that relief, the prisoner must file a habeas corpus
petition. Texas v. Holloway, 360 S.W.3d 480, 485-490 (Tex. Crim.
App. 2012), overruled in part on other grounds by Whitfield v.
Texas, 430 S.W.3d 405, 409 (Tex. Crim. App. 2014). The premise
of the Hutson court’s conclusion was that Texas courts consider
motions under the post-conviction DNA testing statute to be like
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McDonald v. Smith, No. 02-cv-6743, 2003 WL
22284131, at *6 (E.D.N.Y. Aug. 21, 2003), affd on
other grounds, 134 F. App’x 466 (2d Cir. 2005) (court
held that motions for DNA testing, which were pro-
vided for in the statute setting forth procedure for mo-
tions to vacate judgment, N.Y. Crim. Pro. § 440.30, “is
akin to a section 440.10 motion to vacate, it is distin-
guishable from motions for discovery, which do not toll
the limitation period.”); Jackson v. Hendricks, No.
Civ.A.04-2145, 2006 WL 1307655, at *7 (D.N.J. May
8, 2006 ) (court determined that PCR petition seeking
DNA testing tolled the habeas period of limitation).

These cases beg the question, is the motion Peti-
tioner filed in the state court like a “discovery” motion
or a “new trial” motion? Section 770.16 plainly con-
templates both types of relief, but the language of the
statute also suggests that the relief is available in two
separate stages. The statute provides: “a defendant . .
. may petition the circuit court to order DNA testing
of biological material . . . and for a new trial based
on the results of that testing . .. .” Mich. Comp.
Laws § 770.16 (emphasis added). The Michigan courts
have recognized that the statute contemplates two
distinct procedural phases:

MCL 770.16 envisions two main phases; the
first phase involves the court assessing
whether DNA testing should be ordered, and
the second phase entails, if DNA testing was
ordered, whether a motion for new trial
should be granted. Here, we are solely con-
cerned with the first phase. As indicated

a habeas petition. Hutson, 508 F.3d at 239 n.17. That is clearly
no longer the case.
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earlier, if a defendant satisfies the required
factors with respect to the question whether
DNA testing should be ordered, “[t]he court
shall order DNA testing[.]” MCL 770.16(4)
(emphasis added). Accordingly, it would be
improper to deny DNA testing on the basis
that a court concludes that it would deny a fu-
ture motion for new trial regardless of the re-
sults of any DNA testing. A court is not statu-
torily permitted to conflate the two phases of
analysis.

People v. Poole, 874 N.W.2d 407, 414 (Mich. Ct. App.
2015).10

The motion Petitioner filed on February 9, 2018,
seeks both types of relief: an order for testing and a
new trial based upon the results. The two are not only
distinct, per Poole, but also sequential. The first
step—the motion for testing—is simply not a collat-
eral attack on the judgment. It seeks only discovery
and should not toll the running of the period of limi-
tation.

10 Respondent points out that even the first phase involves two
distinct inquiries that serve different purposes: the requirements
of subparagraph 1 spell out preconditions to filing the motion;
and the requirements of subparagraph 3 spell out the circum-
stances where the motion to test must be granted. (Resp’t Br.,
ECF No. 20, PageID.295-297.) Respondent then argues that the
trial court denied Petitioner’s motion because he failed to satisfy
the preconditions and, thus, his motion was not “properly filed”
and could not toll the running of the period of limitation. Because
the undersigned concludes that the motion could not toll the pe-
riod of limitation even if it were “properly filed,” I will not ad-
dress Respondent’s argument regarding proper filing.
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The second step—the motion for new trial—is
premature until testing is ordered. In fact, it does not
appear that the motion for new trial contemplated by
Mich. Comp. Laws § 770.16 is any different than any
other such motion under Michigan Court Rule 6.431.
Under that rule, once the conviction is final—as was
the case for Petitioner—the defendant must seek re-
lief by way of a motion for relief from judgment under
subchapter 6.500. Mich. Ct. R. 6.431(A)(4). Once the
testing 1s ordered, even if the defendant must seek re-
lief under subchapter 6.500, he is permitted to file
even a successive motion, because the testing results
would be “new evidence” under 6.502(G)(2).1! Until
the testing is ordered, however, that part of the mo-
tion is not “properly filed.” Until Petitioner has new
test results, he does not have new evidence to justify
his filing of a successive petition. For that reason, the
undersigned concludes that Petitioner’s request “for a
new trial based upon the results of the testing of said
biological material” cannot toll the running of the pe-
riod of limitation as a properly filed collateral attack.

The motion Petitioner filed on February 9, 2018,
whether considered as a motion for DNA testing or as
a motion for new trial, was not a properly filed collat-
eral attack. For that reason, the motion did not toll

11 The Sixth Circuit Court of Appeals similarly considers new
DNA test results as overcoming a bar to second or successive pe-
titions. In re Michael D. Harris, No. 17-2603, p. 2 (6th Cir. May
24, 2018) (“The events giving rise to Harris’s claims related to
the DNA testing began in 2016 when he first obtained that test-
ing. Because he could not have presented those claims in a prior
habeas petition, Harris is not required to obtain our authoriza-
tion.”).
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the running of the period of limitation. Accordingly,
the petition was untimely and is properly dismissed.

Although not germane to the issue of timeliness,
it 1s worthwhile to touch upon the merits of Peti-
tioner’s motion for DNA testing when considering
what Petitioner has lost by virtue of the trial court’s
denial of the motion. The SANE collected swabs,
smears, wipes, and the victim’s underwear. (SANE
Report Excerpt, ECF No. 21-16, PagelD.1311.) Foren-
sic Scientist Cassandra Campbell, of the Michigan
State Police Crime Lab in Lansing, Michigan, tested
the items that the SANE collected. (Trial Tr. II, ECF
No. 21-6, PagelD.725-729.) Ms. Campbell reported
that all of the swabs (except the oral swabs), the anal
and vaginal smears, and the undergarments tested
positive for the presence of semen. (Id.) She took cut-
tings from the swabs labeled anall? and vaginal for
further testing. (Id.) Forensic Scientist Lori Bruski
tested the swab cuttings. She identified genetic mate-
rial from the victim and Petitioner in the cuttings. Put

12 There was some inconsistency between the SANE’s report re-
garding the items collected and the lab’s report regarding the
items tested. The nurse reported that she collected cervical, vag-
inal, oral, pubic area, and speculum swabs. Ms. Campbell re-
ported that she received and tested swabs labeled cervical, anal,
oral, speculum, labial fold, and external. Similarly, the nurse re-
ported that she collected cervical and oral smears, but Ms. Camp-
bell reported that she received and tested vaginal, anal, and oral
smears. Ms. Campbell also reported that each kit has three pre-
printed sleeves for the glass slides used for smears. Those sleeves
are labeled vaginal, anal, and oral. Thus, it does not appear that
the SANE report form checklist for smears matches the contents
of the standard kit.



90a

simply, Petitioner’s semen was found in the victim’s
vagina.

The items that Petitioner wants tested now are
his own bedding and the materials collected by the
SANE that were not DNA tested by Ms. Bruski (the
victim’s underwear and the other swabs—speculum,
labial fold, and external). Those materials collected by
the SANE were tested, and tested positive for, the
presence of sperm. It is a reasonable inference that
the sperm was Petitioner’s. But, even if the sperm
were not Petitioner’s, 1t would not detract one whit
from the persuasive force of the testing that showed
the sperm identified in the swabs taken from the vic-
tim’s vaginal and anal area was Petitioner’s. Simi-
larly, if Petitioner’s bedding—part of which was taken
from his dryer, not his bed—did not have the victim’s
DNA in it or did have Petitioner’s DNA (whether from
epithelial or sperm cells) in it, it would not tend to
make any fact of significance to the determination of
his guilt more or less likely.

Petitioner may be permitted to file a post-convic-
tion motion for DNA testing, but the motion he filed is
nothing more than a smokescreen. The trial court de-
nied Petitioner’s motion for DNA testing because it
did not meet and could not meet any of the statutory
requirements for relief. But even apart from the stat-
utory preconditions to filing, Petitioner’s motion was
utterly frivolous.

The pointlessness of Petitioner’s motion for DNA
testing is even more apparent when one considers that
the trial court permitted Petitioner to hire his own ex-
pert to conduct DNA tests on the evidence and that
Petitioner’s expert conducted DNA tests on the



9la

evidence. (Mot. Hr'g Tr., ECF No. 21-3, PagelD.408—
413; Hr’g Tr., ECF No. 21-4, PagelD.426-428.) Peti-
tioner 1s aware of those results, but they are not part
of the state court record, which suggests the results
did not exculpate Petitioner in any way.

Petitioner’s request for DNA testing is in the na-
ture of a discovery motion; it is not the sort of collat-
eral attack that warrants tolling under the statute.

IT1. Procedural default

Respondent argues that this Court’s review of vir-
tually all of Petitioner’s habeas grounds is barred by
the doctrine of procedural default. There are two types
of procedural default. First, there is procedural de-
fault under state law. When a state-law default pre-
vents further state consideration of a federal issue,
the federal courts ordinarily are precluded from con-
sidering that issue on habeas corpus review. See Yist
v. Nunnemaker, 501 U.S. 797, 801 (1991). To deter-
mine whether a petitioner procedurally defaulted a
federal claim in state court, the Court must consider
whether (1) the petitioner failed to comply with an ap-
plicable state procedural rule, (2) the state court en-
forced the rule so as to bar the claim, and (3) the state
procedural default is an “independent and adequate”
state ground properly foreclosing federal habeas re-
view of the federal constitutional claim. See Hicks v.
Straub, 377 F.3d 538, 551 (6th Cir. 2004). In deter-
mining whether a state procedural rule was applied to
bar a claim, a reviewing court looks to the last rea-
soned state-court decision disposing of the claim. See
Yist, 501 U.S. at 803; Guilmette v. Howes, 624 F.3d
286, 291-92 (6th Cir. 2010).
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Second, there may be a procedural default if Peti-
tioner has failed to raise a federal issue in the state
courts. Before the Court may grant habeas relief to a
state prisoner, the prisoner must exhaust remedies
available in the state courts. 28 U.S.C. § 2254(b)(1);
O’Sullivan v. Boerckel, 526 U.S. 838, 842 (1999). Ex-
haustion requires a petitioner to “fairly present” fed-
eral claims so that state courts have a “fair oppor-
tunity” to apply controlling legal principles to the facts
bearing upon a petitioner’s constitutional claim. Id. at
844, 848; see also Picard v. Connor, 404 U.S. 270, 275—
78 (1971); Duncan v. Henry, 513 U.S. 364, 365—66
(1995); Anderson v. Harless, 459 U.S. 4, 6 (1982).

Failure to fairly present an issue to the state
courts is only a problem if a state court remedy re-
mains available for petitioner to pursue. Rust v. Zent,
17 F.3d 155, 160 (6th Cir. 1994). If no further state
remedy 1s available to Petitioner, his failure to ex-
haust does not bar relief; but the claim may be proce-
durally defaulted. Gray v. Netherland, 518 U.S. 152,
161-62 (1996).

If a petitioner procedurally defaulted his federal
claim, the petitioner must demonstrate either (1)
cause and prejudice—cause for his failure to comply
with the state procedural rule (or fairly present the
issue in the state courts) and actual prejudice flowing
from the violation of federal law alleged in his claim—
or (2) that a lack of federal habeas review of the claim
will result in a fundamental miscarriage of justice. See
House v. Bell, 547 U.S. 518, 536 (2006); Coleman v.
Thompson, 501 U.S. 722, 750 (1991); Murray v. Car-
rier, 477 U.S. 478, 495-96 (1986); Hicks, 377 F.3d at
551-52. The miscarriage-of-justice exception only can
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be met in an “extraordinary” case where a prisoner as-
serts a claim of actual innocence based upon new reli-
able evidence. House, 547 U.S. at 536—-37. A habeas
petitioner asserting a claim of actual innocence must
establish that, in light of new evidence, it is more
likely than not that no reasonable juror would have
found petitioner guilty beyond a reasonable doubt. Id.
(citing Schlup v. Delo, 513 U.S. 298, 327 (1995)).

Respondent argues that Petitioner has procedur-
ally defaulted habeas grounds I, II, V, VI, VII, VIII,
and IX. The Court notes that there is also an argu-
ment that petitioner procedurally defaulted habeas
ground III. To show cause sufficient to excuse a failure
to raise claims, Petitioner must point to “some objec-
tive factor external to the defense” that prevented him
from raising the claims. Murray, 477 U.S. at 488; see
McCleskey v. Zant, 499 U.S. 467, 497 (1991). Factors
that may establish cause include interference by offi-
cials, attorney error rising to the level of ineffective
assistance of counsel, and a showing that the factual
or legal basis for a claim was not reasonably available.
Cvijetinovic v. Eberlin, 617 F.3d 833, 837 (6th Cir.
2010) (citing Hargrave-Thomas v. Yukins, 374 F.3d
383, 388 (6th Cir. 2004) (quoting McCleskey, 499 U.S.
at 493-94) (quotations omitted)). For Petitioner’s pro-
cedural defaults, he offers as “cause” the ineffective
assistance of his trial or appellate counsel.

The showing necessary to establish ineffective as-
sistance of counsel as “cause” is the same showing nec-
essary to establish an independent claim of ineffective
assistance of counsel: the petitioner must prove (1)
that counsel’s performance fell below an objective
standard of reasonableness, and (2) that counsel’s
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deficient performance prejudiced the defendant re-
sulting in an unreliable or fundamentally unfair out-
come. Strickland v. Washington, 466 U.S. 668, 687
(1984). A court considering a claim of ineffective assis-
tance “must indulge a strong presumption that coun-
sel’s conduct falls within the wide range of reasonable
professional assistance; that is the defendant must
overcome the presumption that, under the circum-
stances, the challenged action ‘might be considered
sound trial strategy.” Id. at 689 (quoting Michel v.
Louisiana, 350 U.S. 91, 101 (1955)). Even if a court
determines that counsel’s performance, in light of the
circumstances as they existed at the time of counsel’s
action, was outside the wide range of reasonable pro-
fessional assistance, the defendant i1s not entitled to
relief if counsel’s error had no effect on the judgment.
Id. at 690-91.

To determine whether counsel rendered ineffec-
tive assistance because he or she failed to raise a
claim, therefore, necessarily involves some inquiry
into the merits of the claim that counsel failed to raise.
There is simply no other way to assess the profes-
sional reasonableness of counsel’s failure to raise the
claim or the effect that failure had on the judgment.
Thus, it 1s often true that resolution of a procedural
default claim necessarily involves consideration of the
merits of the claim foregone. At that point, it might
well be easier to simply address the merits claim.

The Supreme Court has held that federal courts
are not required to address a procedural-default issue
before deciding against the petitioner on the merits.
Lambrix v. Singletary, 520 U.S. 518, 525 (1997) (“Ju-
dicial economy might counsel giving the [other]
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question priority, for example, if it were easily resolv-
able against the habeas petitioner, whereas the proce-
dural-bar issue involved complicated issues of state
law.”); see also Hudson v. Jones, 351 F.3d 212, 21516
(6th Cir. 2003) (citing Lambrix and Nobles v. Johnson,
127 F.3d 409, 423-24 (5th Cir. 1997)); Overton v. Ma-
Cauley, 822 F. App’x 341, 345 (6th Cir. 2020) (“Alt-
hough procedural default often appears as a prelimi-
nary question, we may decide the merits first.”);
Where the procedural default issue raises more ques-
tions than the case on the merits, the Court may as-
sume without deciding that there was no procedural
default or that Petitioner could show cause and preju-
dice for that default. See Hudson, 351 F.3d at 215-16;
Binder v. Stegall, 198 F.3d 177, 178 (6th Cir. 1999)
(“[T)he procedural default raises more questions than
the case on the merits. We will therefore assume with-
out deciding that there was no procedural default by
petitioner and decide the merits of the case.”); Wai-
kins v. Lafler, 517 F. App’x 488, 498 (6th Cir. 2013)
(“[TThe district court specifically noted that it chose
not to address these [procedural default] arguments
and rather assumed that no procedural default ex-
isted because “the procedural default issue raises
more questions than the case on the merits.’. .. Given
the variety and complexity of the defaults involved . .
. we do likewise.”). For most of Respondent’s claims of
procedural default, it is simpler to resolve Petitioner’s
claims on the merits. The undersigned has proceeded
accordingly, with a couple of exceptions that are ex-
plained in detail below.
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IV. AEDPA standard

The AEDPA “prevent[s] federal habeas ‘retrials”
and ensures that state court convictions are given ef-
fect to the extent possible under the law. Bell v. Cone,
535 U.S. 685, 693-94 (2002). An application for writ
of habeas corpus on behalf of a person who is incarcer-
ated pursuant to a state conviction cannot be granted
with respect to any claim that was adjudicated on the
merits in state court unless the adjudication “(1) re-
sulted in a decision that was contrary to, or involved
an unreasonable application of, clearly established
federal law as determined by the Supreme Court of
the United States, or (2) resulted in a decision that
was based upon an unreasonable determination of the
facts in light of the evidence presented in the state
court proceeding.” 28 U.S.C. § 2254(d). “Under these
rules, [a] state court’s determination that a claim
lacks merit precludes federal habeas relief so long as
fairminded jurists could disagree on the correctness of
the state court’s decision.” Stermer v. Warren, 959
F.3d 704, 721 (6th Cir. 2020) (quoting Harrington v.
Richter, 562 U.S. 86, 101 (2011) quoting Yarborough
v. Alvarado, 541 U.S. 652, 664 (2004)) (internal quo-
tation marks omitted). This standard is “intentionally
difficult to meet.” Woods v. Donald, 575 U.S. 312, 316
(2015) (internal quotation omitted).

The AEDPA limits the source of law to cases de-
cided by the United States Supreme Court. 28 U.S.C.
§ 2254(d). This Court may consider only the holdings,
and not the dicta, of the Supreme Court. Williams v.
Taylor, 529 U.S. 362, 412 (2000); Bailey v. Mitchell,
271 F.3d 652, 655 (6th Cir. 2001). In determining
whether federal law is clearly established, the Court
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may not consider the decisions of lower federal courts.
Williams, 529 U.S. at 381-82; Miller v. Straub, 299
F.3d 570, 578-79 (6th Cir. 2002). Moreover, “clearly
established Federal law” does not include decisions of
the Supreme Court announced after the last adjudica-
tion of the merits in state court. Greene v. Fisher, 565
U.S. 34, 37-38 (2011). Thus, the inquiry is limited to
an examination of the legal landscape as it would have
appeared to the Michigan state courts in light of Su-
preme Court precedent at the time of the state-court
adjudication on the merits. Miller v. Stovall, 742 F.3d
642, 644 (6th Cir. 2014) (citing Greene, 565 U.S. at 38).

A federal habeas court may issue the writ under
the “contrary to” clause if the state court applies a rule
different from the governing law set forth in the Su-
preme Court’s cases, or if it decides a case differently
than the Supreme Court has done on a set of materi-
ally indistinguishable facts. Bell, 535 U.S. at 694 (cit-
ing Williams, 529 U.S. at 405-06). “To satisfy this
high bar, a habeas petitioner is required to ‘show that
the state court’s ruling on the claim being presented
in federal court was so lacking in justification that
there was an error well understood and compre-
hended in existing law beyond any possibility for fair-
minded disagreement.” Woods, 575 U.S. at 316 (quot-
ing Harrington, 562 U.S. at 103).

Determining whether a rule application was un-
reasonable depends on the rule’s specificity. Stermer,
959 F.3d at 721. “The more general the rule, the more
leeway courts have in reaching outcomes in case-by-
case determinations.” Yarborough, 541 U.S. at 664.
“[W]here the precise contours of the right remain un-
clear, state courts enjoy broad discretion in their
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adjudication of a prisoner’s claims.” White v. Woodall,
572 U.S. 415, 424 (2014) (internal quotations omit-
ted).

The AEDPA requires heightened respect for state
factual findings. Herbert v. Billy, 160 F.3d 1131, 1134
(6th Cir. 1998). A determination of a factual issue
made by a state court is presumed to be correct, and
the petitioner has the burden of rebutting the pre-
sumption by clear and convincing evidence. 28 U.S.C.
§ 2254(e)(1); Davis v. Lafler, 658 F.3d 525, 531 (6th
Cir. 2011) (en banc); Lancaster v. Adams, 324 F.3d
423, 429 (6th Cir. 2003); Bailey, 271 F.3d at 656. This
presumption of correctness is accorded to findings of
state appellate courts, as well as the trial court. See
Sumner v. Mata, 449 U.S. 539, 546-547 (1981); Smith
v. Jago, 888 F.2d 399, 407 n.4 (6th Cir. 1989).

Section 2254(d) limits the facts a court may con-
sider on habeas review. The federal court is not free to
consider any possible factual source. The reviewing
court “is limited to the record that was before the state
court that adjudicated the claim on the merits.” Cul-
len v. Pinholster, 563 U.S. 170, 181 (2011). “If a review
of the state court record shows that additional fact-
finding was required under clearly established federal
law or that the state court’s factual determination was
unreasonable, the requirements of § 2254(d) are sat-
isfied and the federal court can review the underlying
claim on its merits. Stermer, 959 F.3d at 721 (citing,
inter alia, Brumfield v. Cain, 576 U.S. 305 (2015), and
Panetti v. Quarterman, 551 U.S. 930, 954 (2007)).

If the petitioner “satisfies the heightened require-
ments of § 2254(d), or if the petitioner’s claim was
never ‘adjudicated on the merits’ by a state court 28
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U.S.C. § 2254(d), AEDPA deference no longer applies.”
Stermer, 959 F.3d at 721. Then, the petitioner’s claim

1s reviewed de novo. Id. citing Maples v. Stegall, 340
F.3d 433, 436 (6th Cir. 2003).13

A. Petitioner was deprived of his right to equal
protection when he was denied testing of fo-
rensic evidence (habeas issue XI)

Because the DNA testing issue—the last listed of
Petitioner’s eleven habeas issues—was addressed in
depth in resolving the statute of limitations question,
the Court begins its merits discussion with this issue.
Petitioner offers little elaboration with regard to his
equal protection argument. He quotes the Equal Pro-
tection Clause, contends he met the requirements for
testing under Mich. Comp. Laws § 770.16, notes that
equal protection requires that similarly situated per-
sons be treated alike, and concludes that his equal
protection rights have been violated. (Pet’r’s Br., ECF
No. 10-1, PagelD.207-208.) Whether or not Peti-
tioner’s conclusory allegations state a claim for viola-
tion of his equal protection rights, the allegations do
not state a claim that warrants habeas corpus relief.

Michigan’s DNA testing statute is a form of post-
conviction remedy. See, e.g., Dist. Att’y’s Office for the
Third Judicial Dist. v. Osborne, 557 U.S. 52, 67—69

13 Where the state court refused to consider the merits of a claim
because of a procedural default, the undersigned concludes that
such claims were never “adjudicated on merits” by the state court
and, therefore, that de novo review applies. Nonetheless, where
the merits review rejecting Petitioner habeas grounds below is
de novo, the same result would follow if the state courts had of-
fered a merits decision or some analysis to which the Court might
defer.
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(2009). The states have no constitutional obligation to
provide such postconviction remedies:

Postconviction relief is even further re-
moved from the criminal trial than is discre-
tionary direct review. It is not part of the crim-
inal proceeding itself, and it is in fact consid-
ered to be civil in nature. See Fay v. Noia, 372
U.S. 391, 423424 (1963). 1t is a collateral at-
tack that normally occurs only after the de-
fendant has failed to secure relief through di-
rect review of his conviction. States have no
obligation to provide this avenue of relief, cf.
United States v. MacCollom, 426 U.S. 317, 323
(1976) (plurality opinion) . . ..

Pennsylvania v. Finley, 481 U.S. 551, 55657 (1987).
The Supreme Court has very specifically declined to
recognize a free-standing constitutional right to ac-
cess DNA evidence in the postconviction setting. Os-
borne, 557 U.S. at 55-56; see also Alley v. Key, No. 06-
5552, 2006 WL 1313364 (6th Cir. May 14, 2006) (“|W]e
agree for purposes of the dispute now before us, with
the district court’s ruling that there exists no gener-
ally constitutional right to post-judgment DNA test-
ing.”). Therefore, Petitioner’s right to DNA testing
arises under the state statute, not the federal consti-
tution.

Petitioner’s claim that he is entitled to relief un-
der Mich. Comp. Laws § 770.16 is a claim that the
state erred in applying its own statute. Such a claim
1s not cognizable on habeas review. The extraordinary
remedy of habeas corpus lies only for a violation of the
Constitution. 28 U.S.C. § 2254(a). As the Supreme
Court explained in Estelle v. McGuire, 502 U.S. 62
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(1991), whether or not a state court correctly applied
its own law “is no part of the federal court’s habeas
review of a state conviction . . . [for] it is not the prov-
ince of a federal habeas court to re-examine state-
court determinations on state-law questions.” Id. at
67—68. The decision of the state courts on a state-law
issue 1s binding on a federal court. See Wainwright v.
Goode, 464 U.S. 78, 84 (1983); see also Bradshaw v.
Richey, 546 U.S. 74, 76 (2005) (“We have repeatedly
held that a state court’s interpretation of state law,
including one announced on direct appeal of the chal-
lenged conviction, binds a federal court sitting in ha-
beas corpus.”). The state court’s decision that Peti-
tioner was not entitled to postconviction DNA testing
under the statute, therefore, is axiomatically correct
on habeas review.

Although Petitioner and this Court are bound by
the state court’s determination that the statute does
not entitle Petitioner to DNA testing, that does not
rule out the possibility that the state has applied the
statute to Petitioner in an unconstitutional way, for
example, as Petitioner argues, that the state court has
violated Petitioner’s equal protection rights by apply-
ing the statute to him in a way that is inconsistent
with the way the state has applied it to similarly sit-
uated persons. Whether or not that claim has merit,
however, it could not form the basis for habeas relief.

In Kirby v. Dutton, 794 F.2d 245 (6th Cir. 1986),
the Sixth Circuit considered when errors in post-con-
viction proceedings were properly cognizable on ha-
beas review. The court turned to Preiser v. Rodriguez,
411 U.S. 475 (1973), for guidance. In Preiser, three
prisoners brought suit under 42 U.S.C. § 1983,
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claiming that they were unconstitutionally deprived
of good-time credits following a guilty finding in disci-
plinary proceedings. The deprivation of the credits im-
pacted the duration of each prisoner’s sentence; resto-
ration of credits, on the other hand, could result in 1m-
mediate release. Id. at 476. The Preiser court held that
habeas corpus was the exclusive mode of relief be-
cause an attack on the legality of custody that seeks
release is the traditional function of a habeas writ.

The Kirby court considered how Preiser’s reason-
ing might apply to Sixth Amendment claims seeking
the effective assistance of counsel and Fourteenth
Amendment claims alleging denials of due process
and equal protection would apply to post-conviction
proceedings. Such claims, the court noted, were not
directed at the proceeding where Petitioner was con-
victed and sentenced and thus, even if Kirby prevailed
on his constitutional claims, the result would not be
release or a reduction in time. Kirby, 794 F.2d at 247.
The Kirby court concluded that Preiser precluded the
grant of habeas relief for such claims. The Kirby court
found support in cases from other circuits that also
held “the writ is not the proper means by which pris-
oners should challenge errors or deficiencies in state
post-conviction proceedings . . . because the claims ad-
dress collateral matters and not the underlying state
conviction giving rise to the prisoner’s incarceration.”

Id.

The Kirby court recognized that “the result of the
habeas petition need not necessarily be reversal of the
conviction[; hJowever, the petition must directly dis-
pute the fact or duration of confinement.” Id. at 248.
That the ultimate goal might be release from
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confinement was not sufficient if “the result of the spe-
cific issues before [the court was] not in any way re-
lated to the confinement.” Id.

The Sixth Circuit continues to validate the Kirby
holding. In Cress v. Palmer, 484 F.3d 844 (6th Cir.
2007), the court stated:

[TThe Sixth Circuit has consistently held that
errors in post-conviction proceedings are out-
side the scope of federal habeas corpus review.
See Kirby v. Dutton, 794 F.2d 245, 246—-47 (6th
Cir. 1986); Roe v. Baker, 316 F.3d 557, 571
(6th Cir. 2002). We have clearly held that
claims challenging state collateral post-con-
viction proceedings “cannot be brought under
the federal habeas corpus provision, 28 U.S.C.
§ 2254,” because “the essence of habeas cor-
pus is an attack by a person in custody upon
the legality of that custody, and . . . the tradi-
tional function of the writ is to secure release
from illegal custody.” Kirby, 794 F.2d at 246
(quoting Preiser|[, 411 U.S. at 484]). ... A due
process claim related to collateral post-convic-
tion proceedings, even if resolved in a peti-
tioner’s favor, would not “result [in] . . . release
or a reduction in . . . time to be served or in
any other way affect his detention because we
would not be reviewing any matter directly
pertaining to his detention.” Kirby, 794 F.2d
at 247. “Though the ultimate goal in” a case
alleging post-conviction error “is release from
confinement, the result of habeas review of
the specific issue[ ] . . . is not in any way re-
lated to the confinement.” Id. at 248.
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Accordingly, we have held repeatedly that
“the scope of the writ [does not] reach this sec-
ond tier of complaints about deficiencies in
state post-conviction proceedings,” noting that
“the writ is not the proper means” to challenge
“collateral matters” as opposed to “the under-
lying state conviction giving rise to the pris-
oner’s incarceration.” Id. at 248, 247; see also
Alley v. Bell, 307 F.3d 380, 387 (6th Cir. 2002)
(“error committed during state post-conviction
proceedings can not [sic] provide a basis for
federal habeas relief’ (citing Kirby, 794 F.2d
at 247)); Greer v. Mitchell, 264 F.3d 663, 681
(6th Cir. 2001) (“habeas corpus cannot be used
to mount challenges to a state’s scheme of
post-conviction relief”).

Cress, 484 F.3d at 853 (emphasis in original). More re-
cently, when asked to revisit Kirby, the court of ap-
peals stated that the petitioner “ha[d] not pointed to
any decision by an en banc court or any Supreme
Court decision to undermine the logic of Kirby . ...”
Leonard v. Warden, Ohio State Penitentiary, 846 F.3d
832, 855 (6th Cir. 2017).

Petitioner’s attack on the state court’s rejection of
his post-conviction request for DNA testing is likewise
not cognizable on habeas review. That claim does not
seek immediate or quicker release from custody, it
simply seeks a new hearing or perhaps DNA testing.
That relief might be available in an action under 42
U.S.C. § 1983, but it is not available under 28 U.S.C.
§ 2254. Accordingly, Petitioner’s claim for the uncon-
stitutional denial of DNA testing does not warrant ha-
beas relief.



105a

B. Petitioner was denied his constitutional
right to due process and equal protection by
the State of Michigan ruling “good cause”
and “actual prejudice” were not demon-
strated (habeas ground IV)

Petitioner also contends that the state erred in ap-
plication of its own postconviction remedy under
Michigan Court Rule 6.500 et seq. Because that claim
is resolved by following the same analytical path as
Petitioner’s claim regarding DNA testing, it is appro-
priately considered next.

The State of Michigan provides a postconviction
remedy under the Michigan Court Rules. Once a pris-
oner’s conviction is final, he may seek relief from judg-
ment under Mich. Ct. R. 6.500 et seq. Under Rule
6.502, the trial court must determine whether or not
the prisoner raised the issue on direct appeal. If he
did, he is not entitled to relief. If he did not, he may be
permitted to obtain relief if he can show cause for the
failure to raise the issue on direct appeal and preju-
dice. Alternatively, the court may consider the issue
despite a failure to raise it on direct appeal and a fail-
ure to show cause and prejudice if a prisoner demon-
strates that he is actually innocent.

Petitioner contends that he has been denied due
process and equal protection because the trial court
erred when it concluded that Petitioner had failed to
show cause and prejudice. Petitioner has no free-
standing right to the postconviction relief provided by
the Michigan Court Rules. The trial court’s conclusion
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that Petitioner failed to show cause or prejudice is ax-
1omatically correct.14

Even if the trial court’s denial of relief on the mo-
tion for relief from judgment was somehow constitu-
tionally infirm, that infirmity would not call into ques-
tion Petitioner’s conviction or sentence. It would only
entitle Petitioner to state court review of his post-con-
viction motion issues on the merits. For the reasons
stated in Kirby and Cress, correcting that sort of error
1s not the purpose of habeas review. Petitioner’s claim
that the state court erred in resolving his motion for
relief from judgment is not cognizable, and Petitioner
1s not entitled to relief.

C. Petitioner was denied his due process right
to a fair trial by the admission of hearsay
evidence over a defense objection (habeas
ground I)

The SANE, Alyssa Gilreath, testified regarding
statements the victim made to her during the exami-
nation. Petitioner contends he was denied a fair trial
because the statements were inadmissible hearsay.

14 There are parallel federal considerations of cause and preju-
dice that this Court applies when determining whether Peti-
tioner can overcome the bar of a procedural default. There is
quite likely overlap in the meaning afforded to the terms “cause
and prejudice” by the state court when interpreting Mich. Ct. R.
6.508(D)(3) and the federal courts when determining whether a
procedural default bars federal habeas review. Nonetheless, the
meaning ascribed by the state court to the words when applying
the state rule and the meaning ascribed by the federal courts
when conducting the procedural default analysis are distinct.
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The Michigan Court of Appeals disagreed:

Defendant claims that the nurse’s testi-
mony was inadmissible hearsay, which af-
fected the outcome of the trial. “Hearsay evi-
dence is inadmissible unless it fits within an
exception to the hearsay rule.” People v
McDade, 301 Mich App 343, 353; 836 NW2d
266 (2013). One such exception is MRE 803(4),
which excludes from the general hearsay rule
“[s]tatements made for purposes of medical
treatment or medical diagnosis in connection
with treatment and describing medical his-
tory, or past or present symptoms, pain, or
sensations, or the inception or general charac-
ter of the cause or external source thereof in-
sofar as reasonably necessary to such diagno-
sis and treatment.” In other words,
“[s]tatements made for the purpose of medical
treatment are admissible pursuant to MRE
803(4) if they were reasonably necessary for
diagnosis and treatment and if the declarant
had a self-interested motivation to be truthful
in order to receive proper medical care.” Peo-
ple v Mahone, 294 Mich App 208, 214-215;
816 NW2d 436 (2011).

In the instant case, the sexual-assault
nurse testified regarding her treatment of the
victim soon after the assault, and the victim’s
report of the incident. Defendant argues that
the nurse’s testimony should have been ex-
cluded as hearsay because it involved state-
ments made for the purpose of collecting evi-
dence in a criminal prosecution, not for
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medical treatment. This argument is merit-
less for several reasons. First, the nurse spe-
cifically testified that her primary duties were
medical diagnosis and treatment, not the col-
lection of evidence. Moreover, only a state-
ment offered to prove the truth of the matter
asserted i1s hearsay. MRE 801(c). Here, the
testimony was offered to describe the process
of the medical examination and the routine
gathering of information necessary for such
an examination. The nurse refrained from
even identifying defendant as the man the vic-
tim said raped her.

Further, even if the nurse’s testimony was
hearsay, it was for the purpose of medical
treatment under MRE 803(4). The victim’s ac-
count of the sexual assault was “reasonably
necessary for diagnosis and treatment” be-
cause it determined the type of examination
and course of treatment that was most appro-
priate. Mahone, 294 Mich App at 214-215.
Based on the victim’s statements, the nurse
conducted a full body exam, gave her medica-
tions to prevent infections as well as preg-
nancy, and detailed instructions for follow-up
procedures for infections they could not pre-
vent and testing after the victim left the hos-
pital. As this Court has recognized, a sexual
assault can result in injuries that are not
readily apparent, such as sexually transmit-
ted diseases or psychological injury, and “a
victim’s complete history and a recitation of
the totality of the circumstances of the assault
are properly considered to be statements
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made for medical treatment.” Mahone, 294
Mich App at 215; see also People v McElhaney,
215 Mich App 269, 283; 545 NW2d 18 (1996)
(“Sexual abuse cases involve medical, physi-
cal, developmental, and psychological compo-
nents, all of which require diagnosis and
treatment.”). The victim also had a self-inter-
ested motivation to be truthful in order to re-
ceive the proper medical care. Mahone, 294
Mich App at 214-215. Thus, the trial court did
not err in admitting the nurse’s testimony.

(Mich. Ct. App. Op., ECF No. 21-12, PagelD.1075.)

The extraordinary remedy of habeas corpus lies
only for a violation of the Constitution. 28 U.S.C. §
2254(a). Whether evidence was properly admitted or
improperly excluded under state law “is no part of the
federal court’s habeas review of a state conviction . . .
[for] it is not the province of a federal habeas court to
re-examine state-court determinations on state-law
questions.” Estelle, 502 U.S. at 67—68. The decision of
the state courts on a state-law issue is binding on a
federal court. See Wainwright, 464 U.S. at 84 (1983);
Bradshaw, 546 U.S. at 76. Thus, the state appellate
court’s determination that the testimony was not
hearsay conclusively resolves that issue.

“In conducting habeas review, a federal court is
limited to deciding whether a conviction violated the
Constitution, laws, or treaties of the United States.”
Estelle, 502 U.S. at 68. “Generally, state-court eviden-
tiary rulings cannot rise to the level of due process vi-
olations unless they ‘offend[] some principle of justice
so rooted in the traditions and conscience of our people
as to be ranked as fundamental.” Seymour v. Walker,
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224 F.3d 542, 552 (6th Cir. 2000) (quoting Montana v.
Egelhoff, 518 U.S. 37, 43 (1996)). This approach ac-
cords the state courts wide latitude in ruling on evi-
dentiary matters. Seymour, 224 F.3d at 552 (6th Cir.
2000).

Further, under the AEDPA, the court may not
grant relief if it would have decided the evidentiary
question differently. The court may only grant relief if
Petitioner is able to show that the state court’s eviden-
tiary ruling was in conflict with a decision reached by
the Supreme Court on a question of law or if the state
court decided the evidentiary issue differently than
the Supreme Court did on a set of materially indistin-
guishable facts. Sanders v. Freeman, 221 F.3d 846,
860 (6th Cir. 2000). Petitioner has not met this diffi-
cult standard.

Even if the testimony at issue was “hearsay,” Pe-
titioner would not be entitled to relief based on that
characterization alone. As the Sixth Circuit has held,
the Supreme Court has never recognized that the con-
stitution 1s violated by the admission of unreliable
hearsay evidence. Desai v. Booker, 732 F.3d 628, 630—
31 (6th Cir. 2013).

Although hearsay qua hearsay is not constitution-
ally impermissible, hearsay does raise the specter of
another issue: violation of the Confrontation Clause.
The Confrontation Clause of the Sixth Amendment
gives the accused the right “to be confronted with the
witnesses against him.” U.S. Const., am. VI; Pointer
v. Texas, 380 U.S. 400, 403—-05 (1965) (applying the
guarantee to the states through the Fourteenth
Amendment). “The central concern of the Confronta-
tion Clause is to ensure the reliability of the evidence
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against a criminal defendant by subjecting it to rigor-
ous testing in the context of an adversary proceeding
before the trier of fact.” Maryland v. Craig, 497 U.S.
836, 845 (1990).

Reliability is ensured through entitling the ac-
cused to see the witnesses against him face-to-face,
and to hear their testimony. See Craig, 497 U.S. at
846—47; Coy v. Iowa, 487 U.S. 1012, 1019-20 (1988).
Additionally, each witness must “give his statements
under oath—thus impressing him with the seriousness
of the matter and guarding against the lie by the pos-
sibility of a penalty for perjury.” Lee v. Illinois, 476
U.S. 530, 540 (1986). The Confrontation Clause also
permits the jury to observe the witnesses, enabling
them to judge by their demeanor on the stand whether
they are worthy of belief. See Mattox v. United States,
156 U.S. 237, 242-43 (1895).

The very heart of the Confrontation Clause, how-
ever, 1s the right to cross-examine witnesses. See Ohio
v. Roberts, 448 U.S. 56, 63 (1980). Cross-examination
1s the “greatest legal engine ever invented for the dis-
covery of truth . ...” California v. Green, 399 U.S. 149,
158 (1970) (citation and internal quotes omitted). The
Confrontation Clause therefore prohibits the admis-
sion of an out-of-court testimonial statement at a
criminal trial unless the witness is unavailable to tes-
tify and the defendant had a prior opportunity for
cross-examination. Crawford v. Washington, 541 U.S.
36, 59 (2004).

The crux of Petitioner’s complaint regarding Ms.
Gilreath’s hearsay testimony is that it ran afoul of
Crawford. (Pet'r’'s Mem. of Law, ECF No. 10-1,
PagelD.178-181.) But it did not.
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Although an out-of-court statement may not have
been subject to any of these protections, it regains the
lost protections if the declarant is present and testify-
ing at trial. Green, 399 U.S. at 158-61. Further, an
inability to cross-examine the witness at the time the
out-of-court statement is made is not of crucial signif-
icance as long as the witness is subject to full and ef-
fective cross-examination at trial. Id. at 159. Simi-
larly, the jury’s inability to view the declarant’s de-
meanor when the statement was made is not im-
portant when the jury may view that witness at trial
either affirming or disavowing the statement. Id. at
160. In other words, contemporaneous cross-examina-
tion before the jury is not so much more effective than
subsequent examination at trial that it must be made
the touchstone of the Confrontation Clause. Id. at 161.
Thus, where the declarant testifies and is cross-exam-
ined, “our cases, if anything, support the conclusion
that the admission of his [or her] out-of-court state-
ments does not create a confrontation problem.”
Green, 399 U.S. at 162; see also United States v. Ow-
ens, 484 U.S. 554, 560 (1988) (inquiry into the “indicia
of reliability” or the “particularized guarantees of
trustworthiness” of the out-of-court statements is not
called for when the declarant is available at trial and
subjected to unrestricted cross-examination, because
“the traditional protections of the oath, cross-exami-
nation, and opportunity for the jury to observe the wit-
ness’ demeanor satisfy the constitutional require-
ments”). The declarant—the victim—testified at trial,
and Petitioner’s counsel subjected her to unrestricted
cross-examination. Petitioner’s Confrontation Clause
argument, therefore, has no merit.
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To the extent that Petitioner’s constitutional chal-
lenge regarding hearsay was raised on direct appeal,
Petitioner has failed to show that the state court’s res-
olution is contrary to, or an unreasonable application
of, clearly established federal law. To the extent Peti-
tioner’s constitutional challenge was not raised on di-
rect appeal, but was raised instead by way of his mo-
tion for relief from judgment, the claim fails on de
novo review.

D. Trial court applied inaccurate information
and engaged in judicial fact finding to in-
crease Petitioner’s sentence (habeas
ground II)

Claims concerning the improper scoring of sen-
tencing guidelines are state-law claims and typically
are not cognizable in habeas corpus proceedings. See
Hutto v. Davis, 454 U.S. 370, 37374 (1982) (federal
courts normally do not review a sentence for a term of
years that falls within the limits prescribed by the
state legislature); Austin v. Jackson, 213 F.3d 298,
301-02 (6th Cir. 2000) (alleged violation of state law
with respect to sentencing is not subject to federal ha-
beas relief); Cook v. Stegall, 56 F. Supp. 2d 788, 797
(E.D. Mich. 1999) (the sentencing guidelines establish
only rules of state law). There is no constitutional
right to individualized sentencing. Harmelin v. Mich-
igan, 501 U.S. 957, 995 (1991); United States v.
Thomas, 49 F.3d 253, 261 (6th Cir. 1995); see also
Lockett v. Ohio, 438 U.S. 586, 604—05 (1978). Moreo-
ver, a criminal defendant has “no federal constitu-
tional right to be sentenced within Michigan’s guide-

line minimum sentence recommendations.” Doyle v.
Scutt, 347 F. Supp. 2d 474, 485 (E.D. Mich. 2004);



114a

accord Austin, 213 F.3d at 301; Lott v. Haas, No. 17-
2462, 2018 WL 2717052, at *1 (6th Cir. Apr. 10, 2018)
(concluding that it is beyond reasonable debate that
errors in applying sentencing guidelines do not state
a claim for federal habeas relief).

Although state law errors generally are not re-
viewable in a federal habeas proceeding, an alleged vi-
olation of state law “could, potentially, ‘be sufficiently
egregious to amount to a denial of equal protection or
of due process of law guaranteed by the Fourteenth
Amendment.” Bowling v. Parker, 344 F.3d 487, 521
(6th Cir. 2003) (quoting Pulley v. Harris, 465 U.S. 37,
41 (1984)). For example, a sentence may violate due
process if it 1s based upon material “misinformation
of constitutional magnitude.” Roberts v. United
States, 445 U.S. 552, 556 (1980) (quoting United
States v. Tucker, 404 U.S. 443, 447 (1972)); see also
Townsend v. Burke, 334 U.S. 736, 741 (1948). Peti-
tioner attempts to bring his sentence scoring chal-
lenges under the umbrella of habeas cognizability by
claiming that the court relied upon inaccurate infor-
mation when scoring the prior record and offense var-
1ables.

Additionally, a state “guidelines” sentence might
violate the Sixth Amendment if judge-found-facts are
used to score mandatory sentencing guidelines rather
than facts that are found by the jury or admitted by
the petitioner. Petitioner also makes that claim with
regard to the trial court’s scoring of the prior record
and offense variables.

Finally, Petitioner claims that his sentence vio-
lates due process because the court sentenced him
based on factual findings that are inconsistent with
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the jury’s verdict in that the jury acquitted him of the
underlying conduct that the court used to score the
guidelines.

Petitioner merges and mingles all four of these ar-
guments—erroneous application of the guidelines, use
of inaccurate information, use of judge-found facts,
and use of acquitted conduct—into habeas ground II.
That part of his argument which is premised on the
trial court applying the state statutory scoring guide-
lines incorrectly is purely a state law claim. It is not
cognizable on habeas review. That is how Petitioner
raised the argument on direct appeal. That is also how
the Michigan Court of Appeals resolved the claim.
(Mich. Ct. App. Op., ECF No. 21-12, PagelD.1076—
1078.) The Court need not address it on habeas re-
view.

Petitioner’s other three arguments are addressed
below.

1. Judge-found facts

Petitioner bases his Sixth Amendment claim on a
line of cases referenced above: Apprendi, 530 U.S. 466
(2000), Ring, 53 U.S. at 584, Blakely, 542 U.S. at 296,
Booker, 543 U.S. at 220, and Alleyne, 570 U.S. at 99.
In Apprendi, the Supreme Court held that “[o]ther
than the fact of a prior conviction, any fact that in-
creases the penalty for a crime beyond the prescribed
statutory maximum must be submitted to a jury, and
proved beyond a reasonable doubt.” 530 U.S. at 490.
Apprendi enunciated a new rule of Sixth Amendment
jurisprudence. In the subsequent case of Blakely, the
Court applied the rule of Apprendi to a state sentenc-
ing-guideline scheme, under which the maximum
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penalty could be increased by judicial fact-finding.
The Blakely Court held that the state guideline
scheme violated the Sixth and Fourteenth Amend-
ments, reiterating the rule that any fact that in-
creases the maximum sentence must be “admitted by
the defendant or proved to a jury beyond a reasonable
doubt.” See Booker, 543 U.S. at 232 (citing Blakely,
542 U.S. at 303).

Thereafter, in Alleyne, 570 U.S. 99, the Supreme
Court held that the Blakely line of cases applies
equally to mandatory minimum sentences. In People
v. Lockridge, 870 N.W.2d 502 (Mich. 2015), the Mich-
igan Supreme Court held that, under Alleyne, the
Michigan sentencing guidelines scheme violates the
Sixth Amendment, because the “guidelines require ju-
dicial fact-finding beyond facts admitted by the de-
fendant or found by the jury to score offense variables
[] that mandatorily increase the floor of the guidelines
minimum sentence range.” Lockridge, 870 N.W.2d at
506 (emphasis in original). The Court’s remedy for the
unconstitutionality of the Michigan guidelines was to
sever and strike the mandatory component of the
guidelines and make the guidelines advisory only. Id.
at 520-21 (relying on Booker, 543 U.S. at 264—265
(holding that the remedy for the unconstitutionality of
the mandatory federal sentencing guidelines was to
sever only the mandatory component, still requiring
courts to consider the guidelines, but making them ad-
visory and subject to review for reasonableness)).

On August 24, 2018, the Sixth Circuit agreed with
the Lockridge analysis. Robinson v. Woods, 901 F.3d
710 (6th Cir. 2018). The Robinson court held that the
Supreme Court’s decision in Alleyne clearly
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established that Michigan’s mandatory minimum sen-
tencing scheme was unconstitutional. Robinson, 901
F.3d at 714. The court reasoned that, “[Ja]Jt bottom,
Michigan’s sentencing regime violated Alleyne’s pro-
hibition on the use of judge-found facts to increase
mandatory minimum sentences. Id. at 716 (citing Al-
leyne, 570 U.S. at 111-12).

In the instant case, Petitioner was sentenced on
September 29, 2012, before Alleyne was decided. The
Alleyne court was not writing on a blank slate. More
than 10 years earlier, the Supreme Court held that ju-
dicial factfinding that increases the mandatory mini-
mum sentence for a crime is permissible under the
Sixth Amendment. Harris v. United States, 536 U.S.
545 (2002). Relying on Harris, as well as Apprendi,
Booker, and Blakely, the Michigan Supreme Court
concluded that any guidelines sentence, even one
based on facts and circumstances not proven to a jury
beyond a reasonable doubt, was permissible under the
Sixth Amendment, so long as it did not exceed the
statutory maximum. People v. Drohan, 715 N.W.2d
778, 784-87 (2006). That was the state of the law
when Petitioner was sentenced and when Petitioner
filed his brief in the Michigan Court of Appeals.

Perhaps Petitioner could have raised the issue as
a supplement before the court of appeals decided his
case, but the effort would have been futile. That was
the approach taken by criminal defendant Paul Her-
ron. Herron’s appeal was pending at the same time as
Petitioner’s. Herron filed a supplemental brief raising
the Alleyne 1issue. See https://courts.michigan.
gov/opinions_orders/case_search/pages/de-
fault.aspx?SearchType =1&CaseNumber=309320
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&CourtType_CaseNumber=2 (visited Jan. 22, 2021).
The Herron court of appeals panel concluded that Al-
leyne did not apply to Michigan’s sentencing guide-
lines which impacted only the minimum end of an in-
determinate sentence and was entirely discretionary.
People v. Herron, 845 N.W.2d 533 (Mich. Ct. App.
2013).

Moreover, the same panel that decided Peti-
tioner’s appeal—Judges Meter, Servitto, and
Riordan—concluded Alleyne did not alter the holding
in Drohan, just five days after that panel decided Pe-
titioner’s appeal. See People v. Wilcox, No. 310550,
2013 WL 6182633, at *4-5 (Mich. Ct. App. Nov. 26,
2013). Perhaps because of those decisions, Petitioner
chose not to include the Alleyne issue in his pro per
application for leave to appeal to the Michigan Su-
preme Court.

Lockridge was decided during the summer of
2015. Petitioner’s judgment was final before the Mich-
1gan Supreme Court decided Lockridge; therefore, the
Lockridge decision did not apply to him directly and
afford him a remedy. People v. Richards, 891 N.W.2d
911, 924 (Mich. Ct. App. 2016), revd, in part, on other
grounds 903 N.W.2d 555 (Mich. 2017) (court held that
Lockridge applies retroactively to cases pending on di-
rect review when Lockridge was issued on July 29,
2015). But Lockridge overruled Drohan, opening the
door to application of Alleyne to Michigan sentencing
guidelines minimums that became final after Alleyne,
but before Lockridge. Thus, Petitioner was still free to
argue that Alleyne rendered judicial fact-finding in
support of scoring the sentencing guidelines unconsti-
tutional in his case. And Alleyne applied to Petitioner
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because his case was still pending on direct review
when the Alleyne opinion was issued. Robinson, 901
F.3d at 714-15 (“And Supreme Court opinions apply
to all criminal cases pending on direct review, no mat-
ter how much of a departure the decision represents
from prior caselaw.”) (citing Griffith v. Kentucky, 479
U.S. 314, 328 (1987)).

That is the argument he makes in this Court. At
least on the surface, it is a compelling one. There is
little question the trial court impermissibly relied on
judge-found facts to score some of the variables when
determining Petitioner’s minimum sentence guide-
lines range.

Petitioner also made that argument when he filed
applications for leave to appeal the denial of his mo-
tion for relief from judgment in the Michigan Court of
Appeals and the Michigan Supreme Court. But he
never made the argument in the trial court.

As noted above, before the Court may grant ha-
beas relief to a state prisoner, the prisoner must ex-
haust remedies available in the state courts. 28 U.S.C.
§ 2254(b)(1); O’Sullivan, 526 U.S. at 842. Exhaustion
requires a petitioner to “fairly present” federal claims
so that state courts have a “fair opportunity” to apply
controlling legal principles to the facts bearing upon a
petitioner’s constitutional claim. Id. at 844, 848; see
also Picard, 404 U.S. at 275-77 (1971); Duncan, 513
U.S. at 365; Anderson, 459 U.S. at 6. “[S]tate prisoners
must give the state courts one full opportunity to re-
solve any constitutional issues by invoking one com-
plete round of the State’s established appellate review
process.” O’Sullivan, 526 U.S. at 845. Petitioner did
not.
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Moreover, fair presentation has a substantive
component and a procedural component. With regard
to substance, fair presentation is achieved by present-
ing the asserted claims in a constitutional context
through citation to the Constitution, federal decisions
using constitutional analysis, or state decisions which
employ constitutional analysis in a similar fact pat-
tern. Levine v. Torvik, 986 F. 2d 1506, 1516 (6th Cir.
1993); see also Picard, 404 U.S. at 277-78. With re-
gard to procedure, “[t]he fair presentation require-
ment is not satisfied when a claim is presented in a
state court in a procedurally inappropriate manner
that renders consideration of its merits unlikely.”
Black v. Ashley, No. 95-6184, 1996 WL 266421, at *1
(6th Cir. May 17, 1996) (citing Castille v. Peoples, 489
U.S. 346, 351 (1998) (“[W]here the claim has been pre-
sented for the first and only time in a procedural con-
text in which its merits will not be considered unless
‘there are special and important reasons therefor,” . . .
does not, for the relevant purpose, constitute ‘fair
presentation.”)); see also Long v. Sparkman, No. 95-
5827, 1996 WL 196263, at *2 (6th Cir. Apr. 22, 1996);
Fuller v. McAninch, No. 95-4312, 1996 WL 469156, at
*2 (6th Cir. Aug. 16, 1996).

When Petitioner presented the Alleyne issue to
the Michigan Court of Appeals and the Michigan Su-
preme Court, he was presenting it for the first time in
an application for discretionary review. When a con-
viction is on direct review, presentation of an issue for
the first time on discretionary review to the state su-
preme court does not fulfill the requirement of “fair
presentation.” Castille, 489 U.S. at 351. Applying Cas-
tille, the Sixth Circuit repeatedly has recognized that
a habeas petitioner does not comply with the
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exhaustion requirement when he fails to raise a claim
in the state court of appeals but raises it for the first
time on discretionary appeal to the state’s highest
court. See Skinner v. McLemore, 425 F. App’x 491, 494
(6th Cir. 2011); Thompson v. Bell, 580 F.3d 423, 438
(6th Cir. 2009); Warlick v. Romanowski, 367 F. App’x
634, 643 (6th Cir. 2010); Granger v. Hurt, 215 F. App’x
485, 491 (6th Cir. 2007); Dunbar v. Pitcher, No. 98-
2068, 2000 WL 179026, at *1 (6th Cir. Feb. 9, 2000);
Miller v. Parker, No. 99-5007, 1999 WL 1282436, at *2
(6th Cir. Dec. 27, 1999); Troutman v. Turner, No. 95-
3597, 1995 WL 728182, at *2 (6th Cir. Dec. 7, 1995);
Hafley v. Sowders, 902 F.2d 480, 483 (6th Cir. 1990);
accord Parkhurst v. Shillinger, 128 F.3d 1366, 1368-
70 (10th Cir. 1997); Ellman v. Davis, 42 F.3d 144, 148
(2d Cir. 1994); Cruz v. Warden of Dwight Corr. Ctr.,
907 F.2d 665, 669 (7th Cir. 1990); but see Ashbaugh v.
Gundy, 244 F. App’x 715, 717 (6th Cir. 2007) (declin-
ing to reach question of whether a claim raised for the
first time in an application for leave to appeal to the
Michigan Supreme Court is exhausted). Unless the
state supreme court actually grants leave to appeal
and reviews the issue, it remains unexhausted in the
state courts.

The same reasoning applies on collateral review,
but the application is broader because review is dis-
cretionary at both levels of Michigan’s appellate sys-
tem. When the court of appeals denied leave “because
defendant failed to establish that the trial court erred
in denying his motion for relief from judgment” (Mich.
Ct. App. Order, ECF No. 21-15, PagelD.1236), the
court could only speak with regard to the issues Peti-
tioner had raised in the trial court. Unless the court
of appeals granted leave to appeal and reviewed
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Petitioner’s Alleyne issue, it remained unexhausted.
Of course, the same 1s true with regard to Petitioner’s
presentation of the issue to the Michigan Supreme
Court. Thus, Petitioner has not fairly presented his
Alleyne issue to any level of the Michigan court sys-
tem.

Failure to fairly present an issue to the state
courts is only a problem if a state court remedy re-
mains available for petitioner to pursue. Rust, 17 F.3d
at 16. If no further state remedy is available to Peti-
tioner, his failure to exhaust does not bar relief; but
the claim may be procedurally defaulted. Gray, 518
U.S. at 161-62.

Petitioner no longer has a state court remedy to
pursue with regard to his Alleyne claim. Michigan
Court Rule 6.502(G) permits one, and only one, motion
for relief from judgment. Petitioner may file a second
such motion “based on a retroactive change in law that
occurred after the first motion for relief from judg-
ment or a claim of new evidence that was not discov-
ered before the first such motion.” Mich. Ct. R.
6.502(G)(2). Petitioner’s Alleyne argument does not
rely on a retroactive change in law that occurred after
his first motion or new evidence discovered after his
first motion. The bar to successive motions for relief
from judgment, therefore, “acts as an adequate and
independent state ground for denying review suffi-
cient to procedurally default a claim.” Ingram v. Pre-
lesnik, 730 F. App’x 304, 311 (6th Cir. 2018).

If a petitioner procedurally defaulted his federal
claim in state court, the petitioner must demonstrate
either cause and prejudice or a miscarriage of
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justice—that he is actually innocent.!® Petitioner has
not even attempted to explain his failure to raise the
Alleyne issue in his first motion for relief from judg-
ment.16 Where a petitioner fails to show cause, the
court need not consider whether he has established
prejudice. See Engle v. Isaac, 456 U.S. 107, 134 n.43
(1982); Leroy v. Marshall, 757 F.2d 94, 100 (6th Cir.
1985).

Petitioner has also not shown that he is actually
inocent of CSC-III. He offers no new evidence that
would make it more likely than not that no reasonable
juror would find him guilty beyond a reasonable
doubt. For the reasons set forth above, even the new
DNA evidence he seeks to obtain offers no hope of that
result, no matter what the new test results might
show. Because of Petitioner’s procedural default, con-
sideration of his Alleyne claims on habeas review is
barred.

15 See § 111, infra.

16 Petitioner’s circumstance is not the same as the circumstance
of the petitioner in Chase v. MaCauley, 971 F.3d 582 (6th Cir.
2020). In Chase, the petitioner procedurally defaulted his Alleyne
claim because counsel failed to raise it on direct appeal. The
Sixth Circuit explained in detail why counsel’s failure to raise
the issue might be considered ineffective assistance even before
Lockridge was decided. The default in Petitioner’s case is his fail-
ure to raise the claim in his motion for relief from judgment. That
failure cannot be attributed to counsel.
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2. Guidelines scored based on acquitted
conduct

Petitioner claims that the trial court violated his
due process rights by scoring the guidelines based on
conduct that, according to the jury’s verdicts of acquit-
tal on both CSC-I charges and the CSC-III charge
based on penile/oral penetration, did not happen. Pe-
titioner mentions the “acquitted conduct claim with
regard to Offense Variables 3, 8, 10, 11, and 13.
(Pet’r’s Br., ECF No. 10-1, PagelD.182-186.)17

a. Offense Variable 3

Petitioner raises an interesting point with regard
to the scoring of Offense Variable 3. Offense Variable
3 requires the court to assign points based on physical
injury to the victim. Mich. Comp. Laws § 777.33. The
court assigned Petitioner 10 points on Offense Varia-
ble 3, which corresponds to a determination that
“[bJodily injury requiring medical treatment occurred
to a victim.” Mich. Comp. Laws § 777.33(1)(d). The
Michigan Court of Appeals concluded that the scoring
found support in the record:

The sexual-assault nurse reported a half-
millimeter tear near the victim’s anus, which
could have been from forced sexual contact.
Further, the victim was given medication to
prevent or diminish the impact of infection,
such as sexually transmitted diseases that
may have been introduced during the sexual

17 Petitioner did not mention the “acquitted conduct” issue with

regard to the scoring of Prior Record Variable 7 or Offense Vari-
able 19. (Pet’r’s Br., ECF No. 10-1, PagelD.182-186.)
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assault. In light of the fact that such treat-
ment was considered necessary by the medical
staff, we do not find that the trial court plainly
erred in finding that a score of 10 points for
bodily injury requiring medical attention was
warranted.

(Mich. Ct. App. Op., ECF No. 21-12, PagelD.1078.) Pe-
titioner does not contest the appellate court’s conclu-
sion regarding the evidence. Instead, he contends that
the jury’s verdict compels the conclusion that the jury
found there was no bodily injury.

Logic supports Petitioner’s conclusion that the
jury did not find, beyond a reasonable doubt, that Pe-
titioner caused physical injury to the victim by virtue
of the penile/vaginal penetration. If the jury had
found, beyond a reasonable doubt, that Petitioner had
caused such injury, the jury would have found Peti-
tioner guilty of CSC-I, not CSC-III. Because the jury
found Petitioner guilty of CSC-III and not guilty of
CSC-1, it necessarily follows that the jury acquitted
Petitioner of causing physical injury by way of the co-
erced penile/vaginal penetration, or at least could not
reach unanimity on that issue.

The Michigan Supreme Court has concluded that
scoring based on acquitted conduct violates due pro-
cess:

When a jury has made no findings (as with
uncharged conduct, for example), no constitu-
tional impediment prevents a sentencing
court from punishing the defendant as if he
engaged in that conduct using a preponder-
ance-of-the-evidence standard. But when a
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jury has specifically determined that the pros-
ecution has not proven beyond a reasonable
doubt that a defendant engaged in certain
conduct, the defendant continues to be pre-
sumed innocent. “To allow the trial court to
use at sentencing an essential element of a
greater offense as an aggravating factor, when
the presumption of innocence was not, at trial,
overcome as to this element, is fundamentally
inconsistent with the presumption of inno-
cence itself.” Marley, 321 N.C. at 425, 364
S.E.2d 133.

Unlike the uncharged conduct in McMillan,
conduct that is protected by the presumption
of innocence may not be evaluated using the
preponderance-of-the-evidence standard
without violating due process.

People v. Beck, 939 N.W.2d 213, 225 (Mich. 2019) (foot-
notes omitted).1® The Michigan Supreme Court,

18 Petitioner’s direct appeal, and the denial of his motion for re-
lief from judgment, were final before the Michigan Supreme
Court decided Beck. Prior to Beck, the Michigan Supreme Court’s
most definitive statement regarding the use of “acquitted con-
duct” for sentencing appeared in People v. Ewing (After Rem.),
458 N.W.2d 880 (Mich. 1990). There were three substantive opin-
ions in Fwing. The Beck majority described the Fwing decision
as “a fractured set of opinions in which it is not entirely clear
what rule of law commanded a majority.” Beck, 939 N.W.2d at
220. Nonetheless, three justices “blessed the practice of sentenc-
ing courts relying on acquitted conduct as long as it was proven
by a preponderance of the evidence.” Id. And another justice
stated “that ‘the mere fact of a prior acquittal of charges whose
underlying facts are properly made known to the trial judge is
not, without more, sufficient reason to preclude the judge from
taking those facts into account at sentencing.” Id. Thus, it would
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however, is not the arbiter of clearly established fed-
eral law.

In United States v. Watts, 519 U.S. 148 (1997), the
Supreme Court held “that a jury’s verdict of acquittal
does not prevent the sentencing court from consider-
ing conduct underlying the acquitted charge, so long
as that conduct has been proved by a preponderance
of the evidence.” Id. at 157. Based on Watts, therefore,
not finding beyond a reasonable doubt that Petitioner
caused physical injury is different than finding be-
yond a reasonable doubt that he did not cause physical
injury. Petitioner attempts to assign the significance
of the latter finding to the former determination.

It is difficult to reconcile the Watts holding with
the Michigan Supreme Court’s conclusion in Beck.
The Beck majority thought so as well: “Watts is in
many ways the most difficult to dispense with, and
also the most difficult to parse.” Beck, 939 N.W.2d at
224. The Michigan Supreme Court attempted to cabin
the Watts holding by describing the question before
the Supreme Court in Watts as “only a double jeop-
ardy challenge to the use of acquitted conduct.” Id. By
so limiting Watts, the Michigan Supreme Court con-
cluded that Watts did not require rejection of the “ar-
gument that the use of acquitted conduct to sentence
a defendant more harshly violates due process . . ..”
Id. (footnote omitted). As far as the Michigan Supreme
Court was concerned, it addressed that issue “on a
clean slate.” Id. at 225 (footnote omitted).

not be unfair to characterize Beck as “a new rule for the conduct
of criminal prosecutions.” See People v. Amerson, No. 345215,
2020 WL 4557739, at *2 n.3 (Mich. Ct. App. Aug. 6, 2020).
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In the end, for purposes of habeas review, the con-
flict between the Michigan Supreme Court’s holding
in Beck and the Supreme Court’s holding in Watts, at
least as applied to Offense Variable 3, proves to be
nothing more than an interesting point. Watts is
clearly established law. To the extent that the Michi-
gan courts followed Watts when considering acquitted
conduct relating to physical injury, that determina-
tion was not contrary to, or an unreasonable applica-
tion of, clearly established federal law. But careful ex-
amination of the record reveals that the Michigan
courts were never called upon to consider this ques-
tion because Petitioner never raised it in the state
courts.

Petitioner did not challenge the scoring of Offense
Variable 3 in his motion for relief from judgment (Mot.
for Relief from J., ECF No. 21-10, PagelD.1018-1022),
or in his subsequent applications for leave to appeal
to the Michigan Court of Appeals (Appl. for Leave to
Appeal, ECF No. 21-15, PagelD.1272-1275) or the
Michigan Supreme Court (Appl. for Leave to Appeal,
ECF No. 21-19, PagelD.1507-1511). Petitioner chal-
lenged the scoring of Offense Variable 3 on direct ap-
peal (Appeal Br., ECF No. 21-12, PagelD.1112-1114),
but he did not challenge the scoring on this ground. In
fact, Petitioner specifically acknowledged in his brief
that the difference in the burden of proof standard for
the determination of guilt and sentencing purposes
rendered the verdict of acquittal “not determinative”
with regard to sentencing. (Id., PagerID.1114.)

For the reasons set forth above with regard to Pe-
titioner’s Alleyne argument, with regard to Offense

> 13

Variable 3, Petitioner’s “acquitted conduct” argument
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1s also unexhausted, and now procedurally defaulted.
Petitioner no longer has a remedy to pursue because
he failed to raise the acquitted conduct issue in his
first motion for relief from judgment. He has not es-
tablished cause for that failure. He has not estab-
lished actual innocence of CSC-III. Accordingly, his
procedural default bars this Court’s consideration of
the issue.

b. Offense Variables 8, 10, and 13

In his habeas brief, Petitioner raises the “acquit-
ted conduct” issue with regard to Offense Variable 8,
Offense Variable 10, Offense Variable 11, and Offense
Variable 13. With the exception of Offense Variable
11, he does not really explain how the “acquitted con-
duct” issue applies. Also, with the exception of Offense
Variable 11, he did not exhaust his “acquitted con-
duct” claims in the state courts.

Offense Variable 8 requires the court to assign 15
points where a victim was asported to another place
of greater danger. Mich. Comp. Laws § 777.38. The
court assigned a score of 15 points because Petitioner
lured the victim to his apartment by promising pay-
ment for a job—cleaning a saddle. Moreover, once she
was there, he lured her into his bedroom with some
pretense regarding identifying a pair of sweatpants.
There is nothing in the jury’s verdicts of acquittal or
guilt that speaks to the issue of asportation. There is
no inconsistency between the verdicts and the court’s
score of Offense Variable 8. Petitioner’s argument is
groundless.

Moreover, Petitioner did not challenge the scoring
of Offense Variable 8 in his motion for relief from
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judgment. Petitioner challenged the scoring of Offense
Variable 8 on direct appeal, but he questioned the
court’s application of the guideline to the facts, not
that the court’s finding was based on acquitted con-
duct. The court of appeals concluded the variable was
properly scored. (Mich. Ct. App. Op., ECF No. 21-12,
PagelD.1076-1077.)

Offense Variable 10 requires the court to assign
points based upon whether or not the perpetrator ex-
ploited a vulnerable victim. Mich. Comp. Laws §
777.40. Petitioner did not contest the initially pro-
posed scoring of the variable at 10 points because that
score was consistent with a determination that Peti-
tioner exploited the victim’s youth. Mich. Comp. Laws
§ 777.40(1)(b); (Appeal Br., ECF No. 21-12,
PagelD.1116.) In fact, Petitioner suggested that a
score of 10 points would be consistent with the verdict.
(Id.) (“[Gliven the verdict, ten points could likely be
scored under OV 10 for exploitation of the victim’s
youth.”). Petitioner objected, however, when the trial
court bumped the score up to 15 points for predatory
conduct. The court of appeals concluded that the vari-
able was properly scored. (Mich. Ct. App. Op., ECF
No. 21-12, PagelD.1077-1078.)

Petitioner did not challenge the scoring of Offense
Variable 10 in his motion for relief from judgment. He
challenged the scoring only on direct appeal and only
on the ground that the court misapplied the guideline,
not because it involved “acquitted conduct.” The court
of appeals concluded that the offense variable was
properly scored. (Mich. Ct. App. Op., ECF No. 21-12,
PagelD.1077-1078.)
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Offense Variable 13 requires the court to assign a
score based upon how the sentencing offense fits into
a pattern of criminal behavior. Mich. Comp. Laws §
777.43. The court scored Petitioner 10 points because
the CSC-III offense was “part of a pattern of felonious
criminal activity involving a combination of 3 or more
crimes against a person or property . ...” Mich. Comp.
Laws § 777.43(1)(d). The section considers all crimes
within a 5-year period, regardless of whether the of-
fense resulted in a conviction. Mich. Comp. Laws §
777.43(2)(a). The sentencing transcript does not sup-
port Petitioner’s suggestion that the trial court relied
on any of the CSC offenses other than the sentencing
offense. (Sentencing Tr., ECF No. 21-8, PagelD.944—
947.)

Petitioner did not raise a challenge to the scoring
of this variable on direct appeal. He questioned the
scoring in his motion for relief from judgment; but he
did not complain that the scoring was based on acquit-
ted conduct, he complained that he was only initially
charged with two crimes and two crimes would not
suffice to show a pattern of three crimes. (Mot. for Re-
lief from J., ECF No. 21-10, PagelD.1020-1021.)1° Pe-
titioner modified his challenge on appeal to the Mich-
1gan Court of Appeals, but he changed it to an Alleyne
challenge, not an “acquitted conduct” challenge.
(Appl. for Leave to Appeal, ECF No. 21-15,
PagelD.1273-1274.) Petitioner modified his challenge
again on appeal to the Michigan Supreme Court.
(Appl. for Leave to Appeal, ECF No. 2119,

19 Petitioner’s argument appears to be founded on the miscon-
ception that the pattern at issue when scoring Offense Variable
13 must be present in the criminal proceeding that includes the
sentencing offense. That is plainly not the case.
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PagelD.1510.) It is difficult to discern exactly what
Petitioner was arguing to the Michigan Supreme
Court. Perhaps it was, in part, an Alleyne challenge
and, in part, a claim that the court erroneously ap-
plied the guideline. In any event, it was not an “ac-
quitted conduct” challenge.

With regard to Offense Variables 8, 10, and 13,
therefore, Petitioner never exhausted his “acquitted
conduct” claims in the Michigan courts. He no longer
has a remedy there. He has failed to show cause for
his failure to raise the “acquitted conduct” claims on
direct appeal or in his motion for relief from judgment,
and he has failed to demonstrate that he is actually
innocent of the CSC-III crime of which he was con-
victed. Accordingly, Petitioner’s procedural default
precludes the Court’s consideration of these “acquit-
ted conduct” claims.

c. Offense Variable 11

Offense Variable 11 requires the court to assign
points based upon the number of sexual penetrations
that occurred. Mich. Comp. Laws § 777.41. One crim-
inal sexual penetration warrants the assignment of 25
points, two or more, 50 points. The one penetration
that forms the basis of a first- or third-degree criminal
sexual conduct offense is not scored.

The trial court scored 25 points for Offense Varia-
ble 11. (Sentencing Information Rep., ECF No. 21-12,
PagelD.1122.) Petitioner posits that the court must
have scored as the second penetration the charged pe-
nile/oral penetration. Because Petitioner was acquit-
ted of that penetration, Petitioner contends he was de-
nied due process at sentencing.
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There is no discussion of the Offense Variable 11
scoring in the sentencing transcript. Petitioner as-
sumes that the scored second penetration was the “ac-
quitted conduct.” That is not necessarily true. Alt-
hough only two penetrations were charged, the testi-
mony indicated there were at least three penetrations.
In addition to the charged penile/oral and penile/vag-
inal penetrations, the victim testified to a digital/vag-
inal penetration. She reported that Petitioner ordered
her to remove her clothes and lie down on the bed. He
spread her legs, and then spread her labia with his
fingers. “Any penetration, no matter how slight, is suf-
ficient to satisfy the ‘penetration’ element . ...” People
v. Hunt, 501 N.W.2d 151, 154 (Mich. 1993). “/A/ny in-
trusion, however slight, into the vagina or the labia
majora” will suffice. People v. Lockett, 814 N.W.2d
295, 307 (Mich. Ct. App. Jan. 10, 2012) (emphasis in
original). Thus, it is not at all apparent on the record
before the Court that Petitioner was scored based on
“acquitted conduct.”

Moreover, even if the trial court scored the pe-
nile/oral penetration as the second penetration, there
was ample evidence in the record to support such a
finding by a preponderance of the evidence based on
the testimony of the victim. Thus, scoring the pe-
nile/oral penetration is not contrary to, or an unrea-
sonable application of, Watts, the clearly established
federal law regarding consideration of “acquitted con-
duct” at sentencing.

3. Guidelines variables scored based on
inaccurate information

Petitioner also contends that his sentence violates
due process because it was based on false or
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inaccurate information. To prevail on such a claim,
the petitioner must show (1) that the information be-
fore the sentencing court was materially false, and (2)
that the court relied on the false information in impos-
ing the sentence. United States v. Polselli, 747 F.2d
356, 358 (6th Cir. 1984). In Tucker, the Supreme
Court was concerned about the sentencing court’s re-
liance on misinformation where the court gave “ex-
plicit attention” to it, “found[ed]” its sentence “at least
in part” on it, or gave “specific consideration” to the
information before imposing sentence. Tucker, 404
U.S. at 447.

Petitioner raises all of, or at least some subset of,
his amalgam of erroneous application/judge-found
facts/acquitted conduct/inaccurate information chal-
lenges for each of the seven sentencing guidelines var-
1ables he contests. Upon review of his arguments,
however, it is apparent that the inaccurate infor-
mation challenge does not apply to Prior Record Vari-
able 7 (Pet’r’s Br., ECF No. 10-1, PagelD.183), Offense
Variable 3 (Id., PagelD.183-184), Offense Variable 8
(Id., PagelD.184), Offense Variable 10 (Id.), Offense
Variable 11 (Id., PagelD.185), and Offense Variable
13 (Id.). That leaves Offense Variable 19.

Offense Variable 19 requires the court to assign
points for interference with the administration of jus-
tice. The court assigned 15 points (Sentencing Infor-
mation Report, ECF No. 21-12, PagelD.1122), which
1s appropriate where “[t]he offender used force or the
threat of force against another person . . . to interfere
with, or attempt to interfere with . . . the administra-
tion of justice . ...” Mich. Comp. Laws § 777.49(b). The
prosecutor offered several possible justifications for
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scoring the variable, but the court rested its decision
on Petitioner’s threat to the victim that if she told an-
yone about the incident he would distribute the nude
photographs he took of her. (Sentencing Tr., ECF No.
21-8, PagelD.947-953.)

Petitioner argues:

The trial court engaged in judicial fact-finding
to apply information to increase the sentence
being imposed. The information applied here
1s Inaccurate and is contradictory to the testi-
mony of Detective Carson who stated Mr. Ka-
res was calm, cool, and cooperative. (Ts. II, pg.

256).

(Pet’r’s Br., ECF No. 10-1, PagelD.185-186.) Appar-
ently, Petitioner believes that the court scored this
variable as it did because Petitioner was somehow un-
cooperative when the police interviewed Petitioner.
Petitioner is plainly wrong. He has failed to point to
any false or inaccurate information that prompted the
trial to score 15 points for Offense Variable 19. There-
fore, he is not entitled to habeas relief on his “inaccu-
rate information at sentencing” habeas claim.

E. Petitioner was denied his due process
rights by the trial court giving an improper
lesser offense instruction (habeas ground
I11)

Petitioner next complains that the trial court
erred because it instructed the jury regarding CSC-
ITI. Petitioner’s argument suggests that the court so
instructed the jury because the court believed that
CSC-III was a lesser-included offense of CSC-I.
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Typically, a claim that a trial court gave an im-
proper jury instruction is not cognizable on habeas re-
view. Instead, Petitioner must show that the errone-
ous instruction so infected the entire trial that the re-
sulting conviction violates due process. Henderson v.
Kibbe, 431 U.S. 145, 154 (1977); see also Estelle, 502
U.S. at 75 (erroneous jury instructions may not serve
as the basis for habeas relief unless they have so in-
fused the trial with unfairness as to deny due process
of law); Rashad v. Lafler, 675 F.3d 564, 569 (6th Cir.
2012) (same); Sanders, 221 F.3d at 860 (same). If Pe-
titioner fails to meet this burden, he fails to show that
the jury instructions were contrary to federal law.

Petitioner’s objection to the giving of a lesser-in-
cluded offense instruction is not typical. It is far more
common for a criminal defendant to argue that his due
process rights were violated because the court refused
to give a lesser-included offense instruction. In Keeble
v. United States, 412 U.S. 205 (1973) the Supreme
Court identified why lesser-included offense instruc-
tions can operate to the benefit of a criminal defend-
ant:

[I]t 1s no answer to petitioner’s demand for
a jury instruction on a lesser offense to argue
that a defendant may be better off without
such an instruction. True, if the prosecution
has not established beyond a reasonable doubt
every element of the offense charged, and if no
lesser offense instruction is offered, the jury
must, as a theoretical matter, return a verdict
of acquittal. But a defendant is entitled to a
lesser offense instruction—in this context or
any other—precisely because he should not be
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exposed to the substantial risk that the jury’s
practice will diverge from theory. Where one
of the elements of the offense charged remains
in doubt, but the defendant is plainly guilty of
some offense, the jury is likely to resolve its
doubts in favor of conviction. In the case be-
fore us, for example, an intent to commit seri-
ous bodily injury is a necessary element of the
crime with which petitioner was charged, but
not of the crime of simple assault. Since the
nature of petitioner’s intent was very much in
dispute at trial, the jury could rationally have
convicted him of simple assault if that option
had been presented. But the jury was pre-
sented with only two options: convicting the
defendant of assault with intent to commit
great bodily injury, or acquitting him out-
right. We cannot say that the availability of a
third option—convicting the defendant of sim-
ple assault—could not have resulted in a dif-
ferent verdict.

Keeble, 412 U.S. at 212-13. The Supreme Court de-
scribed this as “providing the jury with the ‘third op-
tion’ of convicting on a lesser included offense [which]
ensures that the jury will accord the defendant the full
benefit of the reasonable-doubt standard.” Beck v. Al-
abama, 427 U.S. 625, 634 (1980).

Although the Keeble Court identified the potential
benefit of a lesser-included offense instruction, the
court did not protect that interest through the Due
Process Clause. The Due Process Clause requires
providing lesser included offense instructions in cap-

ital cases. Beck v. Alabama, 447 U.S. at 637—38.
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Lesser-included offense instructions were also re-
quired in noncapital cases under the English com-
mon law and they are still required under the common
law or by statute in every state and in the federal
courts, if and when the evidence supports it. Id. at
633—634, 636 n.n.11, 12. Even though the courts of
this nation are in complete accord as to the propriety
of lesser included offense instructions, the Supreme
Court has never held that lesser included offense in-
structions are required as a matter of constitutional
due process in noncapital cases. Id. at 638 n. 14; see
also Bagby v. Sowders, 894 F.2d 792, 797 (6th Cir.
1990) (en banc) (“[The failure to instruct on lesser in-
cluded offenses in noncapital cases [is not] such a fun-
damental defect as inherently results in a miscarriage
of justice or an omission inconsistent with the rudi-

b2

mentary demands of fair procedurel.]”).
Petitioner’s challenge suggests he would have pre-
ferred the “all or nothing option.”20 At least that is

what he says now. At trial, however, he, through coun-
sel, was the one who requested the CSC-III

20 See, e.g., Kelly v. Lazaroff, 846 F.3d 819, 830-31 (6th Cir. 2017)
(“Kelly argues that his trial counsel’s decision to pursue an ‘all-
or-nothing’ defense falls below the level of professionally compe-
tent assistance. . . .Trial counsel certainly pursued a “high risk,
high reward” approach to [petitioner’s] representation. That ap-
proach had significant risks, including the possibility that Kelly
would ultimately be convicted and face a lengthy prison sen-
tence. But it also carried potential reward, including the possi-
bility that Kelly could avoid imprisonment entirely. It cannot be
the case that every risky trial strategy, upon failing, amounts to
constitutionally ineffective counsel. Because there was sufficient
evidence in the record to support trial counsel’s decision to pur-
sue an ‘all-or-nothing’ defense, trial counsel’s performance did
not fall below the bar of professionally competent assistance.”).
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mstruction. (Trial Tr. II, ECF No. 21-6, PagelD.852,
859-861.) He wanted to give the jurors the “third op-
tion.” Beck v. Alabama, 427 U.S. at 634.

The court and defense counsel agreed that CSC-
III was not a necessarily lesser-included offense of
CSC-I1. (Id., PagelD.859-860.) But the prosecutor did
not object to instructing the jury on CSC-III. (Id.,
PagelD.860.) When the court referred to CSC-III in
the instructions, he did not refer to it as a lesser-in-
cluded offense, he referred to it as a less serious of-
fense.

Where a criminal defendant is charged with a
crime that has different degrees, the State of Michi-
gan, by statute, permits the jury to “find the accused
not guilty of the offense in the degree charged” but in-
stead to “find the accused . . . guilty of a degree of that
offense inferior to that charged . . . .” Mich. Comp.
Laws § 768.32(1). In People v. Cornell, 646 N.W.2d
127, 139 (2002), the Michigan Supreme Court con-
cluded that an offense is inferior to the charged of-
fense if the charged “greater” offense requires the jury
to find a disputed factual element that is not part of
the “lesser included” offense. An important character-
istic of a lesser included offense is that it does not re-
quire the prosecutor to prove facts that the prosecutor
1s not required to prove with regard to the greater of-
fense. The importance of that characteristic derives
from the constitutional requirement of notice: if every
element of the lesser offense is an element of the
greater offense, notice of the greater offense neces-
sarily gives the accused notice that he will have to de-
fend against the elements of the lesser offense. Id. at
138. If the inferior offense included an element that
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was not required in the greater offense—a circum-
stance that would render the inferior offense a “cog-
nate” lesser offense, rather than an “included” lesser
offense2l—to instruct on that offense over defense ob-
jection would implicate the due process requirement
of notice, id. at 138—40, as well as the prosecutor’s pre-
rogative to determine what charge or charges to bring,
Bordenkircher v. Hayes, 434 U.S. 357, 364 (1978).

CSC-III is not, categorically, a lesser-included of-
fense of CSC-I. The CSC-I statute defines multiple cir-
cumstances that would render a sexual penetration a
first-degree crime. Mich. Comp. Laws § 750.520b.
Likewise, the CSC-III statute defines multiple cir-
cumstances that would render a sexual penetration a
third-degree crime. Mich. Comp. Laws § 750.520d.
Each set of circumstances that constitutes a CSC-III
does not necessarily line up as a lesser-included set of
circumstances of a CSC-I crime. Nonetheless, the pro-
posed CSC-III charge against Petitioner, Mich. Comp.
Laws § 750.520d(1)(b), corresponds to the CSC-I
charge, Mich. Comp. Laws § 750.520b(1)(f), with only
one differentiating factor, the latter requires proof of
personal injury to the victim. Thus, a CSC-III charge
based on the set of circumstances described in 1(b) 1s
a lesser-included offense of a CSC-I charge based on
the set of circumstances described in 1(f). People v.
Clark, No. 320007, 2015 WL 4546501 (Mich. Ct. App.

21 The Supreme Court touched upon the difference in the context
of jury instructions in Hopkins v. Reeves, 524 U.S. 88, 96 n.6
(1998).
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Jul. 28, 2015).22 Therefore, the reading of the CSC-III
Instruction was proper.

Moreover, even if the instruction were somehow
inappropriate, Petitioner could not obtain habeas re-
lief because he invited the error. In Fields v. Bagley,

275 F.3d 478 (6th Cir. 2001), the court explained the
doctrine of invited error as follows:

The doctrine of “invited error” is a branch
of the doctrine of waiver in which courts pre-
vent a party from inducing an erroneous rul-
ing and later seeking to profit from the legal
consequences of having the ruling set aside.
Harvis v. Roadway Express, Inc., 923 F.2d 59,
61 (6th Cir.1991). When a petitioner invites
an error in the trial court, he is precluded from
seeking habeas corpus relief for that error. See
Leverett v. Spears, 877 F.2d 921, 924 (11th Cir.
1989); Draughn v. Jabe, 803 F. Supp. 70, 75
(E.D. Mich. 1992).

Fields, 275 F.3d at 485—-86. The court was not inclined
to read the instruction and the prosecutor took no po-
sition. The only reason the jury was instructed regard-
ing CSC-III is because Petitioner asked for it. The

22 There are several instances where the Michigan courts have
concluded that another particular CSC-III charge is a lesser-in-
cluded offense to a particular CSC-I charge. See, e.g., People v.
Fabela, No. 337365, 2018 WL 3129694 (Mich. Ct. App. Jun. 26,
2018); People v. Smith, No. 328642, 2016 WL 6992690 (Mich. Ct.
App. Nov. 29, 2016); People v. Kalmbach, No. 317978, 2015 WL
248732 (Mich. Ct. App. Jan. 20, 2015); People v. Ridley, No.
303251, 2012 WL 2362427 Mich. Ct. App. Jun. 21, 2012).
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invited error doctrine, therefore, precludes habeas re-
lief on the jury instruction issue.23

F. Petitioner was denied a fair trial by the
prosecutor misrepresenting DNA evidence
to the jury (habeas ground V)

Petitioner next argues that his trial was rendered
unfair by improper comments from the prosecutor re-
garding the nature of the DNA evidence. The scope of
review for prosecutorial misconduct claims is narrow.
A petitioner must do more than show erroneous con-
duct. “The relevant question is whether the prosecu-
tor’s comments ‘so infected the trial with unfairness
as to make the resulting conviction a denial of due pro-
cess.” Darden v. Wainwright, 477 U.S. 168, 181 (1986)
(quoting Donnelly v. De Christoforo, 416 U.S. 637, 643
(1974)). “|T)he touchstone of due-process analysis in
cases of alleged prosecutorial misconduct is the fair-
ness of the trial, not the culpability of the prosecutor.”
Smith v. Phillips, 455 U.S. 209, 219 (1982).

In evaluating the impact of the prosecutor’s mis-
conduct, a court must consider the extent to which the
claimed misconduct tended to mislead the jury or prej-
udice the petitioner, whether it was isolated or exten-
sive, and whether the claimed misconduct was

23 The United States District Court for the Eastern District of
Michigan has concluded that “[i]nvited error may be overcome
when the request for the instruction amounts to constitutionally
ineffective assistance of counsel.” Coleman v. Harry, No. 07-
15172, 2009 WL 3805611, at *13 n.1 (E.D. Mich. Nov. 10, 2009)
(citing Turner v. Calderon, 970 F. Supp. 781, 805 (E.D. Cal. 1997)
and Patterson v. Dahm, 769 F.Supp. 1103, 1106 (D. Neb. 1991)).
Whether counsel’s request for the instruction amounts to ineffec-
tive assistance is discussed below.
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deliberate or accidental. See United States v. Young,
470 U.S. 1, 11-12 (1985). The court also must consider
the strength of the overall proof establishing guilt,
whether the conduct was objected to by counsel and
whether a curative instruction was given by the court.
See id. at 12-13; Darden, 477 U.S. at 181-82; Don-
nelly, 416 U.S. at 646—47; Berger v. United States, 295
U.S. 78, 84-85 (1935). “[A] prosecutor’s comments vi-
olate the defendant’s right to due process only if, in
context, they ‘undermine[d] the fundamental fairness
of the trial and contribute[d] to a miscarriage of jus-
tice.” Winowiecki v. Gidley, No. 20-1461, 2020 WL
6743472, at *2 (6th Cir. Sept. 8, 2020) (quoting Young,
470 U.S. at 16) (emphasis added); see also United
States v. McQuarrie, 817 F. App’x 63, 81 (6th Cir.
2020) (“[Clontext is key . . ..”).

A prosecutor is not limited to simply recounting
the evidence during closing argument. He may also
argue reasonable inferences from the evidence. Byrd
v. Collins, 209 F.3d 486, 535 (6th Cir. 2000); see also
Young, 470 U.S. at 8 n.5 (acknowledging as a useful
guideline the American Bar Association Standard:
“The prosecutor may argue all reasonable inferences
from the evidence.”). Nonetheless, it is unquestiona-
bly improper for a prosecutor to argue facts not in ev-
idence. Abela v. Martin, 380 F.3d 915, 929 (6th Cir.
2004) (citing Berger, 295 U.S. at 78).

The “misrepresentations” of which Petitioner com-
plains are the prosecutor’s references to the DNA evi-
dence as “collected from the victim’s vaginal and anal
area.” (Pet’r’'s Br., ECF No. 10-1, PagelD.195.) Peti-
tioner claims that, by way of that misrepresentation,
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“a critical element of the offense was improperly es-
tablished, sexual penetration.” (Id.)

As noted above, there were inconsistencies be-
tween how the SANE recorded the items she collected
from the victim in the SANE report and how items col-
lected were labeled in the kit. Petitioner seizes upon
those inconsistencies to claim that the prosecutor mis-
represented the DNA evidence. He argues that be-
cause the SANE report does not have a check mark
indicating collection of an anal swab that no swab was
collected and because the SANE report does not have
a check mark indicating creation of a vaginal smear,
no vaginal smear was created.

Petitioner suggests that the SANE testified that
she did not collect those items, but that i1s not what
she said. She testified: “I did not document a swab
from the anal area.” (Trial Tr. II, ECF No. 21-6,
PagelD.685.) She never testified that she did not col-
lect a swab from the anal area. Similarly, the SANE
never testified that she did not create a vaginal smear.
Cassandra Campbell testified that she tested the
items from the kit labeled as anal and vaginal smears
for the presence of sperm cells to confirm her initial
results showing that the cervical swabs, anal swabs,
speculum swabs, labial fold swabs, external swabs,

and undergarments tested positive for the presence of
semen. (Trial Tr. II, ECF No. 21-6, PagelD.725-729.)

There are no glaring inconsistencies between the
testimony of the SANE and the contents of the kit as
tested by Cassandra Campbell. There are inconsisten-
cies between the SANE report indicating which swabs
and smears were collected and the contents of the kit.
The prosecutor urged the jurors to infer that the
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report was in error. Petitioner’s counsel urged the ju-
rors to infer that the contents of the kit were in error,
thereby creating reasonable doubt that precluded con-
viction. Were those reasonable inferences or did the
prosecutor and defense counsel argue facts not in evi-
dence?

In Coleman v. Jackson, 566 U.S. 650 (2012), the
Supreme Court provided guidance “in determining
what distinguishes a reasoned inference from ‘mere
speculation.” Id. at 655. The Court described a rea-
sonable inference as an inference that a rational jury
could make from the facts. Certainly, the inferences
urged by the prosecutor rationally flow from the iden-
tified facts. They are not compelled by those facts. The
inferences are not even more likely than not. They are
simply rational. Id. at 656. To succeed in his chal-
lenge, therefore, Petitioner must show that the infer-
ences urged by the prosecutor are irrational. He has
not made, and cannot make, that showing.

Under the circumstances, the prosecution’s refer-
ences to the anal and vaginal swabs as having been
collected from the victim is entirely consistent with
how they were labeled in the Kkit, even if that is not
consistent with the identification in the SANE report
of the items collected. Moreover, it 1s not inconsistent
with testimony of the SANE, who indicated only that
she did not document the collection on the report. Pe-
titioner’s conclusion that the SANE did not collect an
anal swab or create a vaginal smear is not invalid, it
1s just not the only conclusion one can draw from the
evidence.

Whether or not the inference invited by the pros-
ecutor was strong, it was reasonable on its face.
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Moreover, Petitioner’s contention that the invited in-
ference rendered his trial unfair because it estab-
lished penetration is not accurate. The victim did not
testify that Petitioner penetrated her anus with his
penis. The prosecutor did not charge Petitioner with
penile/anal penetration. The SANE did not testify
that she collected semen from the anal area in a way
that necessarily would evidence the fact of penetra-
tion.

The swabs tested for DNA that were generally ref-
erenced as vaginal were, according to the DNA expert,
the cervical swabs. Certainly, presence of Petitioner’s
DNA in the cervical area strongly suggests penetra-
tion; but there were no inconsistencies between the
SANE report and the kit with regard to the cervical
swabs. So, even if one accepted Petitioner’s invited in-
ference with regard to the anal swabs—that the incon-
sistency gives rise to reasonable doubt—that would
not render unreasonable the allegedly invited infer-
ence that Petitioner’s DNA on the cervical swabs evi-
dences penetration, an inference that is particularly
reasonable because the victim testified that the Peti-
tioner penetrated her vagina with his penis.

Petitioner has failed to demonstrate that the pros-
ecutor’s arguments with regard to the DNA evidence
rise to the level of prosecutorial misconduct that de-
nied him due process. Accordingly, he is not entitled
to habeas relief on this claim.



147a

G. Petitioner was denied his due process
rights by the prosecutor suppressing excul-
patory evidence in its possession (habeas
ground VI)

Petitioner next complains that the prosecutor sup-
pressed favorable evidence in violation of Brady v.
Maryland, 373 U.S. 83 (1963). Under Brady, “suppres-
sion by the prosecution of evidence favorable to an ac-
cused . . . violates due process where the evidence is
material either to guilt or to punishment, irrespective
of the good faith or bad faith of the prosecution.”
Brady, 373 U.S. at 87. The Supreme Court has held
that “[t]here are three components of a true Brady vi-
olation: [t]he evidence at issue must be favorable to
the accused, either because it is exculpatory, or be-
cause it is impeaching; that evidence must have been
suppressed by the State, either willfully or inadvert-
ently; and prejudice must have ensued.” Strickler v.
Greene, 527 U.S. 263, 281-82 (1999). Prejudice (and
materiality) is established by showing that “there is a
reasonable probability that, had the evidence been
disclosed to the defense, the result of the proceeding
would have been different.” Id. at 280 (quoting United
States v. Bagley, 473 U.S. 667, 682 (1985)); see also
Cone v. Bell, 556 U.S. 449, 469-70 (2009). A reasona-
ble probability is “a probability sufficient to under-
mine confidence in the outcome.” Bagley, 473 U.S. at
682 (quoting Strickland, 466 U.S. at 694.).

However, the Brady rule “only applies to evidence
that was known to the prosecution, but unknown to
the defense, at the time of trial.” Apanovitch v. Houk,

466 F.3d 460, 474 (6th Cir. 2006). The government’s
failure to disclose potentially exculpatory evidence



148a

does not violate Brady “where a defendant ‘knew or
should have known the essential facts permitting him
to take advantage of any exculpatory information,’
United States v. Grossman, 843 F.2d 78, 85 (2d Cir.
1988) . . ., or where the evidence is available to de-
fendant from another source.” United States v. Clark,
928 F.2d 733, 738 (6th Cir. 1991). “[I|n such cases
there is really nothing for the government to disclose.”
Coe v. Bell, 161 F.3d 320, 344 (6th Cir. 1998).

Petitioner complains that the prosecutor sup-
pressed “the bedding that was seized from his resi-
dence” and “the toxicology report from the victim.”
(Pet’r’s Br., ECF No. 10-1, PagelD.196.) With regard
to the bedding, Petitioner argues that it “would estab-
lish that Mr. Kares did not change the sheets to tam-
per with evidence and that the sexual assault did not
transpire.” (Id.) With regard to the toxicology report,
Petitioner argues “when dealing with a case of this na-
ture, the possibility of the complainant/victim being
under the influence of controlled substances is not
only relevant, but highly favorable to the defense.”
(Id., PagelD.197.) Petitioner’s claims are absurd. He
has failed to show that he is entitled to relief at any of
the three levels of a Brady claim: he has not shown
that the prosecutor suppressed any evidence, he has
not shown that the evidence was favorable, and he has
not shown that he suffered any prejudice.

1. The bedding

The victim described Petitioner’s bedding to the
police. The sheets on the bed when the deputy arrived,
however, did not match the victim’s description. The
sheets in the dryer did. The deputy took Petitioner’s
sheets, with his permission. (Trial Tr. II, ECF No. 21-
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6, PagelD.708, 822—-823.) The sheets were not sup-
pressed. They also were not tested. (Id., PagelD.708.)
Thus, the prosecutor did not suppress any test results
from the sheets either.

Petitioner’s argument appears to be that the pros-
ecutor’s failure to test the sheets constitutes suppres-
sion. That is simply wrong. Neither the police nor the
prosecutor “have a constitutional duty to perform any
particular tests.” Arizona v. Youngblood, 488 U.S. 51,
59 (1988).

Moreover, even if there were tests, what could the
tests possibly show that would be “favorable”? The
sheets that the victim said were on the bed when she
was assaulted were in the dryer. If the sheets had the
victim’s DNA on them, that fact would not help Peti-
tioner. If the sheets did not have the victim’s DNA on
them it would not help Petitioner either because those
sheets had been laundered. If the sheets that were on
the bed when the deputy arrived had Petitioner’s DNA
on them, it would not help Petitioner. If they did not,
1t would not help Petitioner either because, according
to the victim, those sheets were not on the bed during
the assault. If Petitioner’s DNA were on the sheets or
not on the sheets would be immaterial as well. There
is simply no scenario—no possible outcome of test-
ing—that would have any influence on the outcome of
the proceeding.

Petitioner has failed to demonstrate that the pros-
ecutor violated Brady with regard to his bedding. He
1s not entitled to habeas relief on that claim.
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2. Toxicology report

Petitioner’s arguments regarding toxicology test-
ing of the victim’s urine is similar to his argument re-
garding the bedding. The SANE reported that she col-
lected a urine sample “to check both for infection of
blood as well as previous pregnancy prior to giving her
any medication.” (Trial Tr. II, ECF No. 21-6,
PagelD.676.) There is nothing in the record to suggest
that the urine was tested for the presence of controlled
substances. There was no obligation for the prosecutor
to test urine if, in fact, any remained after the SANE
obtained the information necessary to provide medical
treatment. Youngblood, 488 U.S. at 59. If there is no
such report, there was nothing for the prosecutor to
suppress. Moreover, Petitioner does not claim that he
did not know that the urine was collected. If any re-
mained, he could have sought testing.

Petitioner claims that a toxicology report would
have been “highly favorable,” but he does not explain
why. The victim spoke with the deputy that night,
shortly after the assault. She was examined by the
nurse that night. Both testified. Neither suggested the
victim was under the influence of controlled sub-
stances. Petitioner was with the victim that night. He
did not suggest that she was under the influence of
controlled substances. Even if there were a toxicology
report, and even if it showed the presence of controlled
substances, it 1s not clear how that would favor Peti-
tioner. Moreover, without knowing that a toxicology
report actually showed the presence of controlled sub-
stances, Petitioner cannot demonstrate prejudice.

Petitioner has, again, failed to demonstrate that
the prosecutor violated Brady with regard to the non-



151a

existent toxicology report. He is not entitled to habeas
relief on that claim.

H. Petitioner was denied his due process right
to a fair trial by the prosecution failing to
produce endorsed res gestae witnesses at
trial (habeas ground VII)

Petitioner next contends that the prosecution vio-
lated his due process rights by failing to produce res
gestae witnesses Kimberly Lowry and Samantha
Black. Petitioner attaches to his amended petition an
April 9, 2012, an amended witness list from the pros-
ecutor that indicates that the prosecutor intended to
produce Lowry and Black at trial. (Witness List, ECF
No. 10-2, PagelD.228.) By the first day of trial, how-
ever, it was apparent that the parties knew Kimberly
Lowry would not be called because she was not in-
cluded on the list of prospective witnesses read to the
jury. (Trial Tr. I, ECF No. 21-5, PagelD.450-451.) Pe-
titioner did not object.

Petitioner contends that the testimony of Kim-
berly Lowry was important to the defense because she
admitted that the victim had knowledge of what is
necessary to falsify allegations of being sexually as-
saulted. As with most of Petitioner’s contentions, that
1s quite a reach. Kimberly Lowry was the victim’s
mother and Petitioner’s girlfriend. The “favorable-to-
the-defense” statement upon which Petitioner relies is
somewhere in the investigating deputy’s interview of
Ms. Lowry:

Q: So you believe she’s never had sex before?

A: 1 do not believe she’s ever had sex before.
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Q: The fact that [the victim] told you this is extra
disturbing because she’s not interested in men.

A: Correct.

Q:And when she told you this story, you knew
that there had to be some validity to it because
she’s just not interested in men.

A: Correct. And my, my daughter would never
make an accusation like that. She’s had friends
that have done it and has, has been blown away
by it. Like, how could you accuse somebody if it
really didn’t happen. That ruins people’s lives.
And that, those are her words. She would
never, ever make a false, false accusation like
that. Ever. She’s a very intelligent, very bright,
very happy kid. And not anymore. She’s not do-
ing it just to get attention. She’s not, that’s not
her.

Q: You've noticed a change in her behavior after
this?

A: Instantly. Instantly. She doesn’t want to leave
the house. She doesn’t want to leave my side.
Last night was the first night that she, the first
time she’d laughed and it was ha-ha. She’s a
long laugher. She’s a happy kid. She’s bubbly.
She walks in a room and makes people smile.
She won’t even make eye contact with men an-
ymore. Not even her dad. She wouldn’t even let
her dad hug her. She did that and that’s not
her.
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(Case Supp. Report, ECF No. 10-2, PagelD.229.) How
this helps Petitioner is a mystery.

Perhaps an even greater mystery, however, is
why, if this testimony were so important to Petitioner,
he did not call her. She was at the trial. (Trial Tr. II,
ECF No. 21-6, PagelD.807-808.) Petitioner was
aware that she was at the trial. (Id.)

Samantha Black, on the other hand, was men-
tioned in the list of prospective witnesses, and the
prosecutor did not call her to testify. It is not clear
whether she was under subpoena. There is nothing in
the trial transcripts or the transcripts of the pretrial
proceedings that suggested that Samantha Black
played a role in the events of the evening of the sexual
assault or the events immediately afterward.

She 1s identified as a friend of the victim and other
witnesses. Moreover, Petitioner told an investigator
that, although he had never touched the victim that
night, “one other time at a party he may have touched
her butt on accident . . . .” (Trial Tr. III, ECF No. 21-
6, PagelD.707.) Petitioner reported that Samantha
Black may have witnessed that incident. (Id.) Addi-
tionally, Petitioner testified that Samantha Black was
present days before in Petitioner’s apartment when
Petitioner first mentioned that the victim could clean
his saddle(s) to earn $20 for homecoming. (Id.,
Page.806.) Ms. Black is not mentioned anywhere else
during the trial testimony.

Petitioner points to the Case Supplemental Re-
port authored by Detective Carson and attached to Pe-
titioner’s amended petition. That report includes a
note of Carson’s telephone contact with Black:
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Undersigned Detective spoke to Samantha
Black over the telephone . . . . Samantha
stated that she has been friends with [the vic-
tim] since Kindergarten. Samantha was asked
if she ever saw [the victim] reach her hand
down [Petitioner’s] pants, or whether [Peti-
tioner] has forced [the victim’s] hand down his
pants and she stated “no.” Samantha stated
that she has never seen [the victim] and [Pe-
titioner| hug, share a kiss, or touch each other
In private places.

(Case Supp. Report, ECF No. 10-2, PagelD.230.) It is
not apparent how this helps Petitioner. He was the
only one who suggested that Ms. Black perhaps saw
something. Petitioner also reports that “Samantha
Black . . . was in contact with the victim . . . by phone
during the time she was at [Petitioner’s] apartment][,]”
presumably on the night of the assault. (Pet’r’s Br.,
ECF No. 10-1, PagelD.199.) The Court has pored over
the record to find some support for Petitioner’s asser-
tion, but can find none, and Petitioner does not cite to
any record support for the assertion.

The premise of Petitioner’s argument regarding
these witnesses is that the prosecutor has a duty to
produce res gestae witnesses. The idea that the prose-
cutor must produce all witnesses “to the transaction”
is a product of the English courts:

The prosecutor in a criminal case, is not at lib-
erty, like a plaintiff in a civil case, to select out
a part of an entire transaction which makes
against the defendant, and then, to put the de-
fendant to the proof of the other part, so long
as it appears at all probable from the evidence,
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that there may be any other part of the trans-
action undisclosed; especially, if it appears to
the court that the evidence of the other portion
1s attainable. The only legitimate object of the
prosecution is, “to show the whole transaction,
as it was, whether its tendency be to establish
guilt or innocence.” The prosecuting officer
represents the public interest, which can
never be promoted by the conviction of the in-
nocent. His object like that of the court, should
be simply justice; and he has no right to sacri-
fice this to any pride of professional success.
And however strong may be his belief of the
prisoner’s guilt, he must remember that,
though unfair means may happen to result in
doing justice to the prisoner in the particular
case, yet, justice so attained, is unjust and
dangerous to the whole community. And, ac-
cording to the well-established rules of the
English courts, all the witnesses present at
the transaction, should be called by the prose-
cution, before the prisoner is put to his de-
fense, if such witnesses be present, or clearly
attainable. See Maher v. The People, 10 Mich.,
225, 226. The English rule goes so far as to re-
quire the prosecutor to produce all present at
the transaction, though they may be the near
relatives of the prisoner. See Chapman’s case,
8 C. & P., 559; Orchard’s case, Id., note Ros-
coe’s Cr. Ev., 164.

Hurd v. People, 25 Mich. 405, 416, 1872 WL 3237
(Mich. Oct. 8, 1872). The principle made its way into
Michigan statutes by way of a requirement that the
indictment—and eventually the information—include
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a list of witnesses endorsed by the prosecutor. See Peo-
ple v. Pearson, 273 N.W.2d 856, 866 (Mich. 1979)
(“The rule took legislative form in 1859; the statute
now provides: [statutory language]. The relevant lan-
guage has remained unchanged since first enacted.”)
(footnotes omitted). It is not so much the statutory
language, however, that matters here. Instead, it is
the Michigan courts’ construction of that language “to
require the prosecutor to indorse on the information,
produce in court, and call all known res gestae
witnesses.” Id. (footnote omitted, emphasis added).

That is the source of Petitioner’s claim that the
prosecutor must produce all res gestae witnesses—not
the federal constitution, not federal law—state law.
Moreover, in 1986, the Michigan Legislature elimi-
nated the requirement that the prosecutor endorse all
res gestae witnesses and the requirement that the
prosecutor produce all endorsed witnesses. People v.
Koonce, 648 N.W.2d 153, 156 (Mich. 2002); People v.
Perez, 670 N.W.2d 655, 657-658 (Mich. 2003). The
statutory amendment “replaced the prosecutor’s duty
to produce res gestae witnesses with ‘an obligation to
provide notice of known witnesses and reasonable as-
sistance to locate witnesses on defendant’s request.”
Perez, at 6567-658. There does not appear to be any
question that the prosecutor fulfilled his statutory du-
ties in Petitioner’s case. The witness list provides no-
tice of Lowry and Black as witnesses. There is no sug-
gestion that Petitioner sought assistance in locating
them. Indeed, Petitioner was apparently well-aware
of where they might be found.

The res gestae witness rule is, or more accurately
was, purely a matter of state law. The Sixth Circuit
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Court of Appeals has repeatedly held that the failure
of a Michigan prosecutor to produce res gestae wit-
nesses implicates no federal right. See Collier v.
Lafler, 419 F. App’x 555, 559 (6th Cir. 2011) (“Michi-
gan’s requirement that prosecutors produce res gestae
witnesses 1s a matter of state law, and its enforcement
1s outside the scope of our review. We have rejected on
that basis claims raised under this very state require-
ment.”); Brown v. Burton, No. 18-2145, 2019 WL
4865932, at *2 (6th Cir. Apr. 9, 2019) (“Brown]]
claim[ed] that his Sixth and Fourteenth Amendment
rights were violated when the prosecutor failed to pro-
duce two witnesses and failed to assist him in locating
such witnesses. . . . The district court concluded that
Brown’s claim alleged a state-law violation, which is
not a basis for federal habeas relief. . . . Reasonable
jurists would not debate that conclusion.”); Hatten v.
Rivard, No. 17-2520, 2018 WL 3089204, at *3 (6th Cir.
May 9, 2018) (“This court has explained, however,
that ‘Michigan’s requirement that prosecutors pro-
duce res gestae witnesses is a matter of state law, and
1ts enforcement is outside the scope of our review.”)
(quoting Collier); Moreno v. Withrow, No. 94-1466,
1995 WL 428407, at *1 (6th Cir. Jul. 19, 1995)
(“Moreno’s claim the prosecutor failed to call a res ges-
tae witness, Bennett’s sister, concerned a perceived
error of state law which rarely serves as a basis for
habeas corpus relief and does so only when, under fed-
eral constitutional law, the petitioner is denied funda-
mental fairness in the trial process.”); Smith v. Elo,
No. 98-1977, 1999 WL 1045877, at * 2 (6th Cir. Nov.
8, 1999) (“Smith i1s not entitled to relief on his claim
that the prosecutor failed to call res gestae witnesses
because issues of state law are not cognizable on fed-
eral habeas review . . ..”); Lewis v. Jabe, No. 88-1522,
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1989 WL 145895, at *3 (6th Cir. Dec. 4, 1989) (“[T]he
res gestae requirement is a state law question. Claims
based on violations of state law are for the state courts
to decide.”); Atkins v. Foltz, No. 87-1341, 1988 WL
87710 (6th Cir. Aug. 24, 1988) (“[F]ederal law does not
require production of all res gestae witnesses. . . .
[A]lthough Michigan law requires the production of all
res gestae witnesses . . . this court cannot hear state
claims on petition for writ of habeas corpus . .. .”); see
also Grays v. Lafler, 618 F. Supp. 2d 736, 745 (W.D.
Mich. 2008) (“There is no clearly established Supreme
Court law recognizing a constitutional right to a res
gestae witness.”).

Habeas petitioners have attempted to “federalize”
the claim that the prosecutor failed to produce a res
gestae witness by contending that the prosecutor vio-
lated Brady, or interfered with the right to compul-
sory process, or the right to present a defense, or the
right to confrontation; but none of those rights are at
1ssue here. The prosecutor plainly disclosed the exist-
ence of these witnesses and Petitioner had the police
reports that he relies on now to show that their testi-
mony mattered, so Brady is not implicated. The court
did not bar Petitioner from calling these witnesses, so
his rights to compulsory process or to present a de-
fense were not hampered. And the witnesses did not
testify either in court or through out-of-court state-
ments, so Petitioner’s confrontation rights were pre-
served. In short, Petitioner raises only a state law
claim that is not cognizable on habeas review; thus,
he is not entitled to habeas relief.
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I. Petitioner was denied his due process right
to adequate notice of the State’s intent to

seek a sentence enhancement (habeas
ground VIII)

Petitioner next argues that he did not receive ad-
equate notice of the habitual offender sentence en-
hancement. Petitioner’s argument is surprising in
that the information (ECF No. 21-9, PagelD.975-976)
clearly provides notice that he is charged with two
counts of CSC-I and that the prosecutor will seek a
sentence enhancement because Petitioner had previ-
ously convicted of three or more felonies. Petitioner
argument is a little more subtle. He is not complaining
that he did not receive notice that his sentence for
CSC-I might be enhanced because of prior convictions,
he is complaining because he did not receive notice
that his sentence for CSC-III might be enhanced be-
cause of prior convictions.

The nature of the habitual offender-fourth offense
enhancement is spelled out in Michigan Compiled
Laws § 769.12. The enhancement was significant; it
doubled the upper limit of Petitioner’s guidelines min-
1mum sentence range from 160 months to 320 months.

Petitioner notes that Michigan Compiled Laws §
769.13 governs the timing of notice of the prosecutor’s
intent to seek a habitual offender enhancement. The
time for notice is within 21 days of the arraignment.
Petitioner claims that he could not have received no-
tice that his CSC-III sentence would be enhanced by
prior convictions because he was not charged with
CSC-IIT and could not know that his sentence for that
crime might be enhanced until the jury’s verdict.
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“[A] federal court may issue the writ to a state
prisoner ‘only on the ground that he is in custody in
violation of the Constitution or laws or treaties of the
United States.” Wilson v. Corcoran, 562 U.S. 1, 5
(2010) (quoting 28 U.S.C. § 2254(a)). A habeas petition
must “state facts that point to a ‘real possibility of con-
stitutional error.” Blackledge v. Allison, 431 U.S. 63,
75 n.7 (1977) (quoting Advisory Committee Notes on
Rule 4, Rules Governing Habeas Corpus Cases).The
federal courts have no power to intervene on the basis
of a perceived error of state law. Wilson, 562 U.S. at 5;
Bradshaw, 546 U.S. at 76; Estelle, 502 U.S. at 67—68.
Petitioner’s claim that he did not receive notice that
complied with the Michigan habitual offender statute
1s a state-law claim that is not cognizable on habeas
review.

Although the prosecutor’s compliance with the
Michigan statute, a state-law issue, is conclusively re-
solved, the issue of constitutionally adequate notice
remains. The Due Process Clause of the Fourteenth
Amendment mandates that whatever charging
method the state employs must give the criminal de-
fendant fair notice of the charges against him so as to
provide him an adequate opportunity to prepare his
defense. See, e.g., In re Ruffalo, 390 U.S. 544 (1968);
Blake v. Morford, 563 F.2d 248 (6th Cir. 1977); Watson
v. Jago, 558 F.2d 330, 338 (6th Cir. 1977). This re-
quires that the offense be described with some preci-
sion and certainty so as to apprise the accused of the
crime with which he stands charged. Combs v. State
of Tennessee, 530 F.2d 695, 698 (6th Cir. 1976). Such
definiteness and certainty are required as will enable
a presumptively innocent man to prepare for trial. Id.
“Beyond notice, a claimed deficiency in a state
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criminal indictment is not cognizable on federal col-
lateral review.” Roe v. Baker, 316 F.3d 557, 570 (6th
Cir. 2002) (quoting Mira v. Marshall, 806 F.2d 636,
639 (6th Cir. 1986)). “An indictment which fairly but
imperfectly informs the accused of the offense for
which he is to be tried does not give rise to a constitu-
tional issue cognizable in habeas proceedings.” Mira,
806 F.2d at 639. In other words, as long as “sufficient
notice of the charges is given in some . . . manner” so
that the accused may adequately prepare a defense,
the Fourteenth Amendment’s Due Process Clause is
satisfied. Koontz v. Glossa, 731 F.2d 365, 369 (6th Cir.
1984).

Petitioner cannot legitimately claim that he did
not receive notice sufficient to permit him to defend
against the habitual offender “charge” in this case.
The information provided him notice that the prose-
cutor would seek a fourth habitual offender sentence
enhancement. Defending against such an enhance-
ment based on a CSC-III conviction is no different
than defending against the enhancement for a CSC-I
conviction. He does not—and cannot—contend that
the notice was insufficient to permit him to ade-
quately prepare a defense against the enhancement.
Therefore, his claim does not implicate his due process
notice rights.24

24 In fact, it was beyond dispute that Petitioner had been con-
victed of three prior felonies. Two of the three felonies upon
which the prosecutor relied were convictions based on Shiawas-
see County guilty pleas; the third was a conviction based on an
Ingham County guilty plea. (Plea Tr., ECF No. 21-2,
PagelD.397-399.) Moreover, at the same time Petitioner was be-
ing prosecuted for the CSC crimes, he was being prosecuted for
an attempted escape and resisting a police officer—he leapt from
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Moreover, Petitioner claim is based on a faulty
premise. His claim is founded on a lack of notice with
regard to CSC-III charges; but because the CSC-III
charge of which he was convicted was a lesser-in-
cluded offense of the CSC-I charge, he in fact received
all of the notice he was due. As explained in detail
above, Petitioner’s CSC-III offense was a lesser-in-
cluded offense of the CSC-I charge. Therefore, the no-
tice of the CSC-I charge necessarily provided Peti-
tioner an opportunity to defend against the CSC-III
charge.

Finally, Petitioner not only had notice of the CSC-
I charge, the CSC-III charge, and the habitual of-
fender enhancement, he had actual notice of the pre-
cise impact of the enhancement on his minimum sen-
tence guidelines should he be convicted of CSC-I or
CSC-III. The prosecutor offered Petitioner the oppor-
tunity to enter a guilty plea to a charge of CSC-III as
part of a package that included the escape plea. The
court and counsel specifically advised Petitioner that
the minimum range for the CSC-I conviction would 22
years, 6 months, to 75 years and the minimum range
for the CSC-III conviction would be 9 years, 9 months,
to 26 years, 8 months—exactly as they were scored af-
ter Petitioner’s conviction. (Plea Tr., ECF No. 21-2,
PagelD.375-380.)

the police vehicle while returning from the polygraph examina-
tion relating to this case. (Id., PagelD.389-396.) Petitioner
pleaded guilty in the escape case and, during his plea, while un-
der oath, acknowledged all three felony convictions. (Id.,
PagelD.398-399.)
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Petitioner’s claim regarding insufficient notice is
meritless.

J. Trial and appellate counsel rendered inef-
fective assistance (habeas grounds IX and
X)

In Strickland, 466 U.S. 668, the Supreme Court
established a two-prong test by which to evaluate
claims of ineffective assistance of counsel. To establish
a claim of ineffective assistance of counsel, the peti-
tioner must prove (1) that counsel’s performance fell
below an objective standard of reasonableness and (2)
that counsel’s deficient performance prejudiced the
defendant resulting in an unreliable or fundamentally
unfair outcome. Id. at 687. A court considering a claim
of ineffective assistance must “indulge a strong pre-
sumption that counsel’s conduct falls within the wide
range of reasonable professional assistance.” Id. at
689. The defendant bears the burden of overcoming
the presumption that the challenged action might be
considered sound trial strategy. Id. (citing Michel, 350
U.S. at 101). The court must determine whether, in
light of the circumstances as they existed at the time
of counsel’s actions, “the identified acts or omissions
were outside the wide range of professionally compe-
tent assistance.” Strickland, 466 U.S. at 690. Even if
a court determines that counsel’s performance was
outside that range, the defendant is not entitled to re-
lief if counsel’s error had no effect on the judgment. Id.
at 691.

Moreover, when a federal court reviews a state
court’s application of Strickland, under § 2254(d), the
deferential standard of Strickland is “doubly” deferen-
tial. Harrington, 562 U.S. at 105 (citing Knowles v.
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Mirzayance, 556 U.S. 111, 123 (2009)); see also Burt v.
Titlow, 571 U.S. 12, 15 (2013); Cullen, 563 U.S. at 190;
Premo v. Moore, 562 U.S. 115, 122 (2011). In those cir-
cumstances, the question before the habeas court is
“whether there is any reasonable argument that coun-
sel satisfied Strickland’s deferential standard.” Har-
rington, 562 U.S. at 105.

Despite the double deference typically owed,
based on the way Petitioner’s ineffective assistance of
trial counsel claims were resolved in the trial court, it
appears that this Court owes no deference at all with
regard to those claims—they are subject to de novo re-
view. On the other hand, it appears that the Court
might owe double deference to the trial court’s deter-
mination that Petitioner’s claims of ineffective assis-
tance of appellate counsel have no merit. A closer ex-
amination of Petitioner’s motion for relief from judg-
ment, the trial court’s resolution of that motion, and
the nature of Michigan’s post-conviction remedy are
necessary to understand the potential difference in
deference.

Michigan permits convicted criminals to file one
motion for relief from judgment to challenge their con-
victions and/or sentences after their convictions are fi-
nal. The court rules preclude relief in three instances:
(1) if the convictions and sentences are not final; (2) if
the grounds raised were decided against them on ap-
peal or a prior motion (unless a retroactive change in
law has undermined that decision; and (3) if the
grounds raised could have been raised in a prior ap-
peal or motion and were not. Mich. Ct. R. § 6.508(D).
The rule provides two exceptions where the ground
could have been raised in a prior appeal but was not:
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where the movant demonstrates cause for the failure
to raise the claim and prejudice; or even absent cause
where there is a significant possibility that the mo-
vant 1s innocent of the crime. Mich. Ct. R. §
6.508(D)(3). If the trial court refuses to grant relief
where the issue could have been raised in a prior ap-
peal, but was not, it is considered a procedural default.

Movants often offer as cause for failing to raise an
issue on appeal the ineffective assistance of their ap-
pellate counsel. That was the theory presented by Pe-
titioner in his motion for relief from judgment. Peti-
tioner contended that the various issues he raised in
his motion—the prosecutor’s misrepresentation of the
DNA evidence, the prosecutor’s suppression of excul-
patory evidence, the prosecutor’s failure to produce
res gestae witnesses, the prosecutor’s defective notice
regard the habitual offender sentence enhancement,
the use of inaccurate information to score PRV 7, and
OV 11, 13, and 19, and ineffective assistance of trial
counsel—were not raised on direct appeal because of
the ineffective assistance of appellate counsel. (Pet’r’s
Mot. for Relief from J., ECF No. 21-10, PagelD.983—
984.)

The court specifically analyzed only the ineffective
assistance of trial and appellate counsel claims. The
court concluded that Petitioner had not shown that ei-
ther counsel rendered ineffective assistance; there-
fore, he had failed to establish cause and he was not
entitled to relief under the court rule. The trial court
described the bar to relief as to all of Petitioner’s
claims—apparently including his claim of ineffective
assistance of appellate counsel—as a procedural de-
fault.
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The court’s resolution makes sense with regard to
Petitioner’s claims of prosecutorial misconduct and er-
ror, the use of inaccurate information at sentencing,
and ineffective assistance of trial counsel. Those
claims could have been raised on appeal. They were
not. The court concluded that Petitioner had failed to
show that appellate counsel’s failure to raise them
was professionally unreasonable. To the contrary, the
court noted that winnowing out weaker arguments
was simply part of effective appellate advocacy.
(Shiawassee Cnty. Cir. Ct. Order, ECF No. 21-11,
PagelD.1070.) The court concluded that counsel was
not deficient for failing to raise those arguments. (Id.)

Those issues are procedurally defaulted. This
Court might rely on that default and analyze whether
Petitioner has established cause and prejudice for the
default. Or, as set forth above, this Court may forego
the procedural default analysis and simply address
the merits if that is the more direct path to resolution.
That 1s the more direct path here. But, when proceed-
ing on that path, because the trial court did not ad-
dress the claim on the merits, the trial court’s decision
1s not entitled to AEDPA deference. This Court in re-
viewing the merits of those claims, must review them
de novo.

The analysis is more difficult with regard to Peti-
tioner’s ineffective assistance of appellate counsel
claim. The trial court reported that he denied that
claim for procedural default as well. (Shiawassee
Cnty. Cir. Ct. Order, ECF No. 21-11, PagelD.1067—
1068) (“Defendant now presents his motion on numer-
ous grounds: . . . (7) ineffective assistance of appellate
counsel. The Court finds that Defendant’s claims are
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barred by procedural default.”). But that does not
make much sense. It is not that Petitioner failed to
show cause and prejudice for failing to raise that
claim, it is more that counsel could not really raise a
claim of his own ineffectiveness on appeal.

Appellate counsel’s ineffectiveness could not, as a
practical matter, be raised by appellate counsel on di-
rect appeal because that approach would require ap-
pellate counsel to raise the claims he thought were ap-
propriate for appellate review and then raise a claim
that his or her own assistance was ineffective for not
raising other lesser, inadvertently omitted, or even
meritless claims. Such a claim slides between the var-
1ous bars to relief under the court rules because it is
not a “ground][] for relief . . . which could have been
raised on appeal . . . .” Mich. Ct. R. 6.508(D)(3). Of
course, 1t 1s not the province of this Court to tell the
Michigan courts how to interpret their own procedural
rules. Indeed, the state court’s interpretation binds
this Court.

Accepting the state court’s conclusion that Peti-
tioner’s ineffective assistance of appellate counsel
claim is procedurally defaulted, the undersigned con-
cludes that diving into the federal cause and prejudice
analysis complicates the analysis even more. The
more direct route to resolution is consideration of the
merits. Again, that approach calls for de novo review
of the ineffective assistance of appellate counsel
claim.25

25 The same standard would apply if the Court followed the fed-
eral cause and prejudice analysis in response to the procedural
default. In McKinney v. Horton, 826 F.App’x 468 (6th Cir. 2020),
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K. Trial counsel was ineffective for failing to
conduct an adequate investigation and pre-
sent a complete defense (habeas ground IX)

Petitioner complains that his counsel rendered in-
effective assistance because he failed to introduce
“critical evidence’—pictures of Petitioner’s identify-
ing marks and tattoos, of which the victim did not take
note—and failed to investigate the DNA evidence.

Over the course of Petitioner’s motion for relief
from judgment and related appeals, his original and
amended petition in Kares I, and his original and
amended petitions in this case, Petitioner has raised
a number of claims regarding the ineffective assis-
tance of counsel. Some of those claims are raised un-
der the specific heading for ineffective assistance of
counsel claims (in the amended petition in this case,
habeas ground IX). One is raised as an add-on claim
to another claim of error—the trial court erred in

the Sixth Circuit concluded that the reviewing court should “con-
sider petitioner’s claim that ineffective assistance of appellate
counsel constitutes cause to excuse his procedural default under
Strickland, rather than deferring to the state trial court’s appli-
cation of this standard.” Id. at 474 (citing Willis v. Smith, 351
F.3d 741, 745 (6th Cir. 2003) and Hinkle v. Randle, 271 F.3d 239,
245-46 (6th Cir. 2001)). To the extent the trial court resolved Pe-
titioner’s ineffective assistance of appellate counsel claims on the
merits, as a claim independent of Petitioner’s assertion of the in-
effective assistance of appellate counsel as “cause” for the proce-
dural default, double deference is owed to the state court’s deter-
minations. The Court’s consideration of the issue yields the same
result, whether review is de novo or doubly deferential: Peti-
tioner’s ineffective assistance of appellate counsel claim has no
merit.
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giving a CSC-III instruction and counsel was ineffec-
tive for failing to correct it.

1. Ineffective assistance of counsel claims
specifically raised by Petitioner

In his amended petition in this case, as ground IX-
mneffective assistance of trial counsel, Petitioner spe-
cifically raises two ineffective assistance of counsel
claims: counsel failed to adequately investigate and
present pictures of Petitioner’s identifying marks and
tattoos (Pet’r’s Br., ECF No. 10-1, PagelD.203-204);
and counsel failed to investigate the DNA evidence

(Id.).

Petitioner specifically raised additional ineffective
assistance of trial counsel claims in the motion for re-
lief from judgment in the trial court, the amended pe-
tition in Kares I, and the initial petition in this case—
counsel failed to investigate the victim’s use of con-
trolled substances, her use of her cell phone at the
time of the assault, the elicitation of testimony from
other witnesses, (Pet., ECF No. 1-1, PagelD.62-63),
Petitioner’s whereabouts prior to the alleged assault
to discredit the victim’s claim that he bought the vic-
tim a gift, (Kares I, No. 1:15-cv-992, Am. Pet., ECF No.
10, PagelD.91), Petitioner’s text exchanges with the
victim, the possibility that the semen found on and in
the victim was the result of a voluntary transfer from
a days-old discarded vaginal condom in Petitioner’s
trash (Mot. for Relief from J., ECF No. 21-10,
PagelD.1023-1024). His failure to include these spe-
cific issues in his amended petition in this case
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constitutes an abandonment of those issues.26 The
Court will not address them.

26 In Braden v. United States, 817 F.3d 926 (6th Cir. 2016), the
court explained:

“Generally, amended pleadings supersede original
pleadings.” Hayward v. Cleveland Clinic Found., 759
F.3d 601, 617 (6th Cir. 2014). This rule applies to ha-
beas petitions. See Calhoun v. Bergh, 769 F.3d 409, 410
(6th Cir. 2014)[,] cert. denied sub nom.[,] Calhoun v.
Booker, — U.S. , 135 S. Ct. 1403, 191 L. Ed. 2d
374 (2015). However, we have recognized exceptions to
this rule where a party evinces an intent for the
amended pleading to supplement rather than super-
sede the original pleading, see Clark v. Johnston, 413 F.
App’x 804, 811-12 (6th Cir. 2011), and where a party is
forced to amend a pleading by court order. See Hay-
ward, 759 F.3d at 617-18; but cf. Grubbs v. Smith, 86
F.2d 275, 275 (6th Cir. 1936) (concluding that regard-
less of the party’s intentions, an “amended and substi-
tuted petition” superseded, as a matter of law, the first
petition and the first amended petition where the dis-
trict court had directed the party to combine its first
petition and first amended petition into one document).
An amended pleading supersedes a former pleading if
the amended pleading “is complete in itself and does
not refer to or adopt a former pleading [.]” Shreve v.
Franklin Cty., Ohio, 743 F.3d 126, 131 (6th Cir. 2014)
(quoting 61B Am. Jur. 2d Pleading § 789).

Braden, 817 F.3d at 930 (footnote omitted). Here, the Court per-
mitted Petitioner to file an amended petition on his motion. The
Court specifically directed Petitioner that “the amended peti-
tion [would] take the place of the original petition” and
“his amended petition should set forth all of the grounds
for relief that he intends to raise in this action.” (Order,
ECF No. 9, PagelD.128) (emphasis in original). Accordingly, the
undersigned concludes that Petitioner’s decision to eliminate the
claims he had raised previously constitutes a deliberate aban-
donment of them.
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a. identifying marks and tattoos

The trial court resolved Petitioner’s ineffective as-
sistance of trial counsel claim relating to the identify-
ing marks and tattoos as follows:

Defendant next argues that he has identi-
fying marks on his body of which the victim
was unaware and that trial counsel was there-
fore ineffective for failing to introduce evi-
dence of this fact. The record does not support
this argument.

Trial counsel cross-examined the victim as
to the presence or absence of tattoos on De-
fendant’s body. The victim testified that she
saw tattoos on the Defendant when he took off
his shirt, but that she could not remember
them exactly. Trial counsel also asked the vic-
tim if she remembered seeing tattoos on De-
fendant’s thigh. The victim testified that she
believed he had no tattoos on his thigh. In his
closing, trial counsel argued that the victim’s
inability to identify distinguishing features on
Defendant’s naked body supported a finding of
reasonable doubt. Defendants claims that
trial counsel did not present this evidence are
unfounded.

(Shiawassee Cnty. Cir. Ct. Order, ECF No. 21-11,
PagelD.1068-1069.) The trial court concluded its
analysis of this claim with the following:

Trial counsel presented to the jury each of
the matters which Defendant now claims were
not presented. “Defendant has simply failed to



172a

overcome the strong presumption that trial
counsel’s performance was strategic. Nor can
we conclude that, but for counsel’s alleged er-
rors, the result of defendant’s trial would have
been different.” . . . The Court finds that De-
fendant has not established the incompetence
of trial counsel or prejudice suffered as a re-
sult of unprofessional errors, as required by
Strickland v. Washington, 466 US 668, 688
(1984).

(Shiawassee Cnty. Cir. Ct. Order, ECF No. 21-11,
PagelD.1069-1070.)

The court’s description of the victim’s testimony 1s
accurate (Trial Tr. I, ECF No. 21-5, PagelD.625-626,
633—634.) The trial court’s description of counsel’s
closing argument is also accurate. Counsel argued
that his client testified that he had “large tattoos all
over his body, and below his belt area.” (Trial Tr. III,
ECF No. 21-7, PagelD.886.)

But counsel failed to ever ask his client if he had
a tattoo. (Trial Tr. II, ECF No. 21-6, PagelD.799-836.)
No witness ever testified that Petitioner had a tattoo,
large or small, below his belt area. Petitioner supplied
an affidavit three years after his trial indicating that
he has a large tattoo of a “dreamcatcher” on his thigh.
(Pet’r’s Affid., ECF No. 10-2, PagelD.231.) The Of-
fender Tracking Information System confirms that
Petitioner has a “Tribal” tattoo on his left thigh. See
https://mdocweb.state.mi.us/otis2/otis2pro-
file.aspx?mdocNumber=261586 (visited Feb. 2, 2021).

Although this claim is subject to de novo review,
the undersigned concludes that the trial court’s
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analysis of whether counsel’s performance was profes-
sionally reasonable is an unreasonable application of
Strickland. The trial court’s suggestion that counsel’s
approach may have been strategic is inexplicable. It
might be reasonable to not offer pictures of the tattoos,
but it was patently unreasonable for counsel to argue
that Petitioner had testified he had large tattoos when
Petitioner never so testified and counsel never asked
Petitioner or any other witness who could confirm the
presence of the tattoos. In light of counsel’s closing ar-
gument, it appears the omission was inadvertent; but
whether inadvertent or intentional, the omission is
unreasonable on this record.

The undersigned’s conclusion regarding the un-
reasonableness of counsel’s performance on the first
prong of Strickland does not carry over to the second
prong. With regard to the prejudice prong of the
Strickland test, the Court explained “[t]he defendant
must show that there is a reasonable probability that,
but for counsel’s unprofessional errors, the result of
the proceeding would have been different. A reasona-
ble probability is a probability sufficient to undermine
confidence in the outcome.” Strickland, 466 U.S. at
694. The prejudice prong “focuses on the question
whether counsel’s deficient performance renders the
result of the trial unreliable or the proceeding funda-
mentally unfair.” Lockhart v. Fretwell, 506 U.S. 364,
372 (1993). Therefore, the prejudice inquiry must not
focus solely on mere outcome determination; attention
must be given to “whether the result of the proceeding

was fundamentally unfair or unreliable . . . .” Id. at
369.
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The undersigned concludes that counsel’s error
did not undermine confidence in the outcome. As the
Sixth Circuit noted in Hodge v. Hurley, 426 F.3d 368
(6th Cir. 2005):

A court applying Strickland’s prejudice
prong “must consider the totality of the evi-
dence before the judge or jury.” Strickland,
466 U.S. at 695. Accordingly, the prejudice de-
termination is necessarily affected by the
quantity and quality of other evidence against
the defendant. In particular, “a verdict or con-
clusion only weakly supported by the record is
more likely to have been affected by errors
than one with overwhelming record support.”

Id. at 696.

Hodge, 426 F.3d at 376 n.17. If this case were simply
a “he said/she said” credibility contest, Petitioner’s
contention that a rape victim should remember the
body art of a person who forcibly penetrates her
mouth and vagina with his penis might be more per-
suasive. When Petitioner’s semen is found in the vic-
tim’s vagina, however, the importance of that point
fades quickly.

The jury clearly found the DNA evidence of singu-
lar importance in reaching its verdict. The testimony
of the victim supported the penile/oral penetration as
strongly as it supported the penile/vaginal penetra-
tion; but the jury found Petitioner guilty of only the
penile/vaginal penetration. The very obvious differ-
ence in proof regarding those penetrations was the ab-
sence of DNA evidence in the victim’s mouth. Under
those circumstances, the undersigned concludes that
Petitioner has failed to show that the result was



175a

unfair or unreliable because counsel did not provide
evidentiary support for Petitioner’s tattoo argument.

b. counsel failed to investigate DNA
evidence

Petitioner also claims that trial counsel failed to
investigate “DNA evidence.” Petitioner refers the
Court to his affidavit for additional information about
this claim. (Pet’r’s Br., ECF No. 10-1, PagelD.203.)
The affidavit explains further that Petitioner’s coun-
sel failed “to investigate into the presen|c]e of any for-
eign substances within the DNA sample to establish
that it was a transfer from another object.” (Affid.,
ECF No. 10-2, PagelID.231.) This argument, therefore,
does not relate to the bedding or the untested swabs
or smears. The argument relates to Petitioner’s con-
tention that the victim herself deposited Petitioner’s
semen in her vagina by transferring it from a used fe-
male condom that Petitioner reports was thrown in
his bathroom trash a few days before the alleged crim-
inal sexual conduct.

Petitioner’s claim that counsel did nothing to in-
vestigate Petitioner’s semen transfer claim is unsup-
ported in the record. Counsel was plainly aware of Pe-
titioner’s theory. Counsel asked forensic scientist
Campbell if she tested the items collected from the vic-
tim for “any other substances, lubricant, spermicides,
or anything like that?” (Trial Tr. II, ECF No. 21-6,
PagelD.735.) She said no. (Id.) Similarly, counsel
asked forensic scientist Bruski, “Was there any test-
ing of foreign substances in the sampling that was
given to you? I mean did you test for anything else,
foreign substances?” (Id., PagelD.763.) She also said
no. (Id., PagelD.763-764.) Counsel specifically
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explored with scientist Bruski the possibility of semen
transfer from a vaginal condom. (Id., PagelD.764—
765.) She testified that if semen were transferred from
a vaginal condom, you would expect to see DNA car-
ryover from that third person. (Id.) There was no such
carryover in the samples tested by scientist Bruski.

(Id.)

Moreover, there is nothing in the record that fore-
closes the possibility that counsel in fact investigated
the presence of foreign substances through the expert
hired to conduct independent testing. It may be that
such testing was conducted and it did not support Pe-
titioner’s claim. It may be that such testing was not
conducted because the prospect of no test results—
and no actual tests by the prosecutor’s experts to rule
out the possibility—put Petitioner in a better position
to argue reasonable doubt.

In any event, Petitioner has failed to show that
counsel did not investigate the claim. Counsel cer-
tainly explored the issue with the government’s ex-
perts, and he had planted a seed of doubt as to
whether the samples might have revealed foreign sub-
stances if only they had been thoroughly tested. Coun-
sel was able to argue that absent such testing there
was reasonable doubt.

Unfortunately, Petitioner’s argument regarding
the victim’s transfer of Petitioner’s semen into her
own vagina by inserting a days-old, discarded, used
vaginal condom, was far-fetched. If that actually hap-
pened, the third party’s DNA should have shown up
in the samples and it did not. The flaw was in Peti-
tioner’s theory, not his counsel’s performance. Based
on the record before the Court, it appears counsel did
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the best that he could with an unconvincing theory.
Therefore, Petitioner has failed to show that counsel’s
performance was professionally unreasonable.

2. Counsel’s request for the CSC-III in-
struction

As explained above in connection with Petitioner’s
base claim that the court erred in providing the CSC-
III instruction, see § IV. E., above, there may be stra-
tegic reasons to forego a lesser-included offense in-
struction—the “all or nothing” strategy—or to seek a
lesser-included offense instruction—the “third option”
strategy. The Supreme Court in Keeble explained that
the theory of “all or nothing” may not work: “Where
one of the elements of the offense charged remains in
doubt, but the defendant is plainly guilty of some of-
fense, the jury is likely to resolve its doubts in favor of
conviction.” Keeble, 412 U.S. at 212—-13.

In Petitioner’s case, the DNA evidence was com-
pelling. Petitioner’s semen was identified on cervical
swabs taken from the victim. Counsel might under-
standably have concluded that the jury would find Pe-
titioner “guilty of some offense.” Moreover, the CSC-
III offense offered significant potential for a lower
minimum sentence than the CSC-I offense. The CSC-
III minimum range was 9 years, 9 months, to 22 years,
8 months. (Plea Hr'g Tr., ECF No. 21-2, PagelD.376.)
The CSC-I minimum range was 22 years, 6 months, to
75 years. (Id.) The “third option” strategy was inher-
ently reasonable under the circumstances. Therefore,
Petitioner has failed to show that counsel’s active
seeking of the CSC-III instruction was professionally
unreasonable. Petitioner is not entitled to habeas re-
lief on this ineffective assistance claim.
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L. Appellate counsel was ineffective by failing
to raise meritorious issues on direct appeal
resulting in prejudice to Petitioner’s appeal
(habeas ground X)

Petitioner has also raised many claims that appel-
late counsel rendered ineffective assistance because
he failed to raise claim on Petitioner’s direct appeal.
The Court will not address every claim Petitioner has
raised in the state court, in Kares I, or in his initial
petition in this case. In his brief supporting the
amended petition in this case, Petitioner states: “[Pe-
titioner] has presented numerous issues herein that
his Appellate Counsel failed to include[] within his di-
rect appeal.” (Pet’r’s Br., ECF No. 10-1, PagelD.205.)
Accordingly, the Court will limit its analysis to claims
that fit that description: claims that appellate counsel
did not raise on appeal and that Petitioner raised in
his amended petition.

The Strickland standard applies to ineffective as-
sistance of counsel claims directed to the conduct of
appellate counsel as well. But that which is profes-
sionally reasonable for appellate counsel may be dif-
ferent than that which is professionally reasonable for
trial counsel. An appellant has no constitutional right
to have every non-frivolous issue raised on appeal.
“[W]innowing out weaker arguments on appeal and
focusing on’ those more likely to prevail, far from be-
ing evidence of incompetence, is the hallmark of effec-
tive appellate advocacy.” Smith v. Murray, 477 U.S.
527, 536 (1986) (quoting Jones v. Barnes, 463 U.S.
745, 751-52 (1983)). To require appellate counsel to
raise every possible colorable issue “would interfere
with the constitutionally protected independence of



179a

counsel and restrict the wide latitude counsel must
have in making tactical decisions.” Strickland, 466
U.S. at 689. As the Supreme Court has observed, it is
difficult to demonstrate that an appellate attorney
has violated the performance prong where the attor-
ney presents one argument on appeal rather than an-
other. Smith v. Robbins, 528 U.S. 259, 287-88 (2000).
In such cases, the petitioner must demonstrate that
the issue not presented “was clearly stronger than is-
sues that counsel did present.” Id. at 288. Moreover, if
the argument appellate counsel failed to raise was
meritless, the failure cannot be ineffective assistance
of counsel. “Omitting meritless arguments is neither
professionally unreasonable nor prejudicial.” Coley v.
Bagley, 706 F.3d 741, 752 (6th Cir. 2013).

1. Hearsay/Confrontation (habeas ground
I)

Appellate counsel raised the hearsay issue on di-
rect appeal. Counsel did not specifically mention the
potential Confrontation Clause violation. But, as
noted above, Petitioner’s Confrontation Clause argu-
ment 1s meritless because the victim, who uttered the
out-of-court statement repeated by the SANE, testi-
fied at trial. Accordingly, Petitioner cannot establish
either Strickland prong.

2. Sentence Guideline Scoring issues (ha-
beas ground II)

Appellate counsel raised issues regarding the
scoring of Offense Variables 3, 8, and 10. So counsel
cannot be accused of ineffectiveness for failing to chal-
lenge the scoring of those variables.
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Counsel did not raise the Alleyne judge-found
facts issue. But Petitioner did not raise the ineffective
assistance of appellate counsel based on failure to
raise the Alleyne issue until he filed his Michigan
Court of Appeals application for leave to appeal the
denial of his motion for relief from judgment. That is-
sue, therefore, remains unexhausted. Moreover, there
1s no remedy that remains in the state courts. There-
fore, to continue with the issue in this Court, Peti-
tioner must demonstrate cause for his failure to ex-
haust the issue in the state courts. Petitioner’s failure
to exhaust follows from his failure to raise the issue in
his pro per motion for relief from judgment or in a pro-
cedurally appropriate manner in his subsequent ap-
peals. He offers no cause for those failures. Accord-
ingly, the doctrine of procedural default precludes the
Court’s consideration of his ineffective assistance of
counsel claim based on Alleyne the same way it pre-
cludes the Court’s consideration of the Alleyne issue
in the first instance.

Counsel did not raise the “acquitted conduct” is-
sue on appeal. That failure, however, was not profes-
sionally unreasonable. Watts, on the federal level, and
Ewing, on the state level supported counsel’s decision
to not pursue such a claim at the time of Petitioner’s
appeal. Thus, the failure to raise the issue was not
professionally unreasonable. As with the Alleyne is-
sue, however, Petitioner has not exhausted this
claim—he did not raise it in his pro per motion for re-
lief from judgment. He no longer has a remedy. The
failure to exhaust is not attributable to counsel—it is
Petitioner’s fault. So there is no cause for the failure
and procedural default bars this claim.
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Counsel did not raise the “inaccurate information”
claim with regard to Offense Variable 19. Petitioner
raised it in his motion for relief from judgment. For
the reasons stated above, the issue 1s meritless.
Therefore, it was not professionally unreasonable for
counsel to fail to raise it, nor was it prejudicial.

Petitioner alleges additional straightforward
guidelines scoring error claims with regard to PRV 7,
OV 11, and OV 13. The trial court scored PRV 7 at 20
points for Petitioner’s commission of two subsequent
felonies. Mich. Comp. Laws § 777.57. The guideline
calls for scoring felonies committed after the sentenc-
ing offense was committed. Petitioner was convicted
of escape and resisting a police officer as set forth
above. He complains because there are consecutive
sentence 1mplications from those convictions; but the
statutory limitation on scoring convictions with man-
datory consecutive sentences applies to concurrent fel-
onies, not subsequent felonies. Counsel’s failure to
raise this frivolous issue was neither professionally
unreasonable nor prejudicial.

Offense Variable 11 is the multiple penetration
variable. For the reasons set forth above, the points
scored for multiple penetrations were appropriate un-
der the guideline and well-supported by the record.
Appellate counsel’s failure to challenge the scoring on
appeal was neither professionally unreasonable nor
prejudicial.

Offense Variable 13 relates to a pattern of crimi-
nal activity. As explained above, Petitioner’s com-
plaint regarding the scoring of this variable shifted fo-
cus every time he raised it. Whatever claim he intends
to raise on habeas review is unexhausted and no
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remedy remains. Any ineffective assistance of counsel
claim based on the shifting sands of Petitioner’s argu-
ment 1s likewise unexhausted and procedurally de-
faulted. Petitioner’s failure to exhaust is his fault, not
counsel’s. Accordingly, there is no cause that would
permit the court to overlook Petitioner’s procedural
default of this issue.

3. The CSC-III lesser-included offense in-
struction (habeas ground III)

For the reasons stated above, it was not error for
the court to give the instruction and it was not ineffec-
tive assistance for counsel to request it. Appellate
counsel’s failure to raise those meritless claims is nei-
ther professionally unreasonable nor prejudicial.

4. The trial court’s failure to find cause
and prejudice on Petitioner’s motion
for relief from judgment (habeas
ground IV)

The trial court’s alleged failures in resolving Peti-
tioner’s motion for relief from judgment had not oc-
curred yet when counsel represented Petitioner on ap-
peal. Therefore, counsel’s failures to raise those issues
on appeal was neither professionally unreasonable
nor prejudicial.

5. The prosecutor’s misrepresentation of
DNA evidence to the jury (habeas
ground VI)

The prosecutor did not misrepresent DNA evi-
dence to the jury. Counsel’s failure to raise that issue
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on appeal was, therefore, neither professionally un-
reasonable nor prejudicial.

6. The prosecutor’s suppression of excul-
patory evidence (habeas ground VI)

The prosecutor did not suppress exculpatory evi-
dence. Counsel’s failure to raise that issue on appeal
was, therefore, neither professionally unreasonable
nor prejudicial.

7. The prosecutor’s failure to produce en-
dorsed res gestae witnesses (habeas
ground VII)

The prosecutor was not required to produce en-
dorsed res gestae witnesses. Counsel’s failure to raise
that i1ssue on appeal was, therefore, neither profes-
sionally unreasonable nor prejudicial.

8. The prosecutor’s notice of the habitual
offender sentence enhancement (ha-
beas ground VIII)

Petitioner had all appropriate notice of the habit-
ual offender sentence enhancement and all CSC
charges. Counsel’s failure to raise that issue was,
therefore, neither professionally unreasonable nor
prejudicial.

9. Ineffective assistance of trial counsel
(habeas ground IX)

Trial counsel did not render ineffective assistance.
Counsel’s failure to raise those i1ssues were, therefore,
neither professionally unreasonable nor prejudicial.
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10.The trial court’s denial of postconvic-
tion DNA testing (habeas ground XI)

The trial court did not deny Petitioner’s request
for postconviction DNA testing until after Petitioner’s
direct appeal had been finally resolved. Counsel could
not raise the issue before it happened. Any failure to
raise the issue, therefore, was neither professionally
unreasonable nor prejudicial.

Certificate of Appealability

Under 28 U.S.C. § 2253(c)(2), the Court must de-
termine whether a certificate of appealability should
be granted. A certificate should issue if Petitioner has
demonstrated a “substantial showing of a denial of a
constitutional right.” 28 U.S.C. § 2253(c)(2). The Sixth
Circuit Court of Appeals has disapproved issuance of
blanket denials of a certificate of appealability. Mur-
phy v. Ohio, 263 F.3d 466, 467 (6th Cir. 2001) (per cu-
riam). Rather, the district court must “engage in a rea-
soned assessment of each claim” to determine whether
a certificate is warranted. Id. Each issue must be con-
sidered under the standards set forth by the Supreme
Court in Slack v. McDaniel, 529 U.S. 473 (2000). Mur-
phy, 263 F.3d at 467. Consequently, I have examined
each of Petitioner’s claims under the Slack standard.
Under Slack, 529 U.S. at 484, to warrant a grant of
the certificate, “[t]he petitioner must demonstrate
that reasonable jurists would find the district court’s
assessment of the constitutional claims debatable or
wrong.” Id. “A petitioner satisfies this standard by
demonstrating that . . . jurists of reason could con-
clude the issues presented are adequate to deserve en-
couragement to proceed further.” Miller-El v.
Cockrell, 537 U.S. 322, 327 (2003). In applying this
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standard, the Court may not conduct a full merits re-
view, but must limit its examination to a threshold in-
quiry into the underlying merit of Petitioner’s claims.
1d.

Because the tolling effect of Petitioner’s motion for
DNA testing is an issue of first impression in the Sixth
Circuit, reasonable jurists could conclude that the
Court’s dismissal of Petitioner’s claims as untimely is
debatable or wrong. I recommend that the Court grant
a certificate of appealability on that issue.

With regard to the merits of Petitioner’s claims,
however, I find that reasonable jurists could not con-
clude that this Court’s dismissal of Petitioner’s claims
would be debatable or wrong. Therefore, I recommend
that the Court deny Petitioner a certificate of appeal-
ability as to all other issues.

Moreover, although I conclude that Petitioner has
failed to demonstrate that he is in custody in violation
of the constitution and has failed to make a substan-
tial showing of a denial of a constitutional right, be-
cause of the tolling issue, I would not conclude that
any issue Petitioner might raise on appeal would be
frivolous. Coppedge v. United States, 369 U.S. 438,
445 (1962). Absent that issue, however, I would con-
clude that any issue Petitioner might raise on appeal
would be frivolous.

Recommended Disposition
For the foregoing reasons, I recommend that the
habeas corpus petition be denied. I further recom-
mend that a certificate of appealability be denied with
regard to all issues except the issue regarding the toll-
ing impact of Petitioner’s postconviction motion for
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DNA testing. Finally, I recommend that the Court not
certify that an appeal would not be taken in good faith
because of the tolling issue. Nonetheless, if the Court
were to bypass the timeliness issue and dismiss the
petition because it has no merit, I would conclude that
any issue Petitioner might raise on appeal would be
frivolous.

Dated: A‘DI‘ﬂ 23, 2021 / S/ i%%/}n'/e/r C/%l;}l(/(//

Maarten Vermaat
United States Magistrate Judge

NOTICE TO PARTIES

Any objections to this Report and Recommendation must
be filed and served within 14 days of service of this no-
tice on you. 28 U.S.C. § 636(b)(1)(C); Fed. R. Civ. P.
72(b). All objections and responses to objections are gov-
erned by W.D. Mich. LCivR 72.3(b). Failure to file timely
objections may constitute a waiver of any further right
of appeal. United States v. Walters, 638 F.2d 947 (6th
Cir. 1981); see Thomas v. Arn, 474 U.S. 140 (1985).



187a

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
STEPHEN JOHN KARES,
Petitioner,
CASE NO. 2:19-CV-7
HON. ROBERT J. JONKER
CONNIE HORTON,

Respondent.
/

ORDER REGARDING
REPORT AND RECOMMENDATION

The Court has reviewed Magistrate Judge Ver-
maat’s Report and Recommendation in this matter
(ECF No. 11) and Petitioner’s Objection to it (ECF
Nos. 12 & 13). Under the Federal Rules of Civil Proce-
dure, where, as here, a party has objected to portions
of a Report and Recommendation, “[t]he district judge
... has a duty to reject the magistrate judge’s recom-
mendation unless, on de novo reconsideration, he or
she finds it justified.” 12 WRIGHT, MILLER & MARCUS,
FEDERAL PRACTICE AND PROCEDURE § 3070.2, at 451
(3d ed. 2014). Specifically, the Rules provide that:

The district judge must determine de novo any
part of the magistrate judge’s disposition that
has been properly objected to. The district
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judge may accept, reject, or modify the recom-
mended disposition; receive further evidence;
or return the matter to the magistrate judge
with instructions.

FED R. C1v. P. 72(b)(3). De novo review in these cir-
cumstances requires at least a review of the evidence
before the Magistrate Judge. Hill v. Duriron Co., 656
F.2d 1208, 1215 (6th Cir. 1981).

The Magistrate Judge concluded that Petitioner’s
habeas petition was untimely under AEDPA’s one-
year statute of limitations. In brief, the Magistrate
Judge observed that the Michigan Supreme Court de-
nied Petitioner leave to file an appeal of his state court
criminal case on September 5, 2014 and then denied
Petitioner’s motion for reconsideration on September
29, 2014. The one-year limitations period began to run
on December 29, 2014, ninety days later. On Septem-
ber 26, 2015 (when there were 94 days remaining in
the limitations period) Petitioner filed a motion for re-
lief from judgment in the State trial court. The Mag-
istrate Judge found the statute of limitations was
tolled while those proceedings were pending, and that
it began to run again after the Michigan Supreme
Court denied Petitioner’s motion for leave to appeal on
December 27, 2017. The Magistrate Judge concluded
the 94 days expired on April 2, 2018, roughly eight
months before Petitioner filed his habeas petition. On
that basis, the Magistrate Judge recommended this
Court dismiss the habeas petition as time-barred.

Petitioner’s Objection argues the statute of limita-
tions was tolled again on February 12, 2018 (before
the statute had run) when the trial court denied Peti-
tioner the further relief he sought in that court.
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Petitioner asserts he then pursued that denial to the
Michigan Supreme Court and that court subsequently
denied the motion on April 2, 2019. By then, however,
he had filed the instant habeas petition. All this is new
information that was not available to the Magistrate
Judge. Petitioner should have submitted it originally,
but the Court is reluctant to have a time-bar dismissal
on what would amount to a forfeiture theory, espe-
cially where Petitioner’s initial opportunity to address
the Magistrate Judge’s specific concern arose after the
Magistrate Judge spelled it out in the Rule 4 Report
and Recommendation.

With respect to Petitioner’s claim, it is plain that
the mere filing of additional post-conviction motions
does not always toll the statute of limitations. See,
e.g., Williams v. Birkett, 670 F.3d 729, 733 (6th Cir.
2012) (holding that a second motion for relief from
judgment that does not meet the limited exceptions of
Mich. Ct. R. 6.502(G)(1) is not “properly filed” under
Section 2244(d)(2) and does not toll the statute of lim-
itations). Here the grounds for the trial court’s Febru-
ary 12, 2018 denial is not clear from the available rec-
ord. This Court, however, has received courtesy copies
of the public records directly from the State court re-
lating to Petitioner’s criminal case. Those records re-
flect that on February 5, 2018 Petitioner filed a motion
for DNA testing and for a new trial under MICH.
CoMP. LAWS § 770.16. The trial court then denied that
motion in a February 12, 2018 Opinion and Order.
The question, then, is whether Defendant’s motion for
DNA testing under MICH. COMP. LAWS § 770.16 tolls
AEDPA’s statute of limitations in Section 2244(d)(2).
To the Court’s knowledge, no court has considered the
issue with respect to the Michigan statute.
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Those courts that have considered other statutes
have split on the matter. Whether a state statute
providing for post-conviction DNA testing serves to
toll the statute of limitations appears to be highly de-
pendent on the scope of available relief the statute
provides. Those statutes providing for discovery only
generally conclude that a post-conviction motion for
DNA testing does not toll the AEDPA statute of limi-
tations. See Brown v. Sec’y for the Dep’t of Corr., 530
F.3d 1335 (11th Cir. 2008); see also Woodward uv.
Cline, 693 F.3d 1289 (10th Cir. 2012); Price v. Pierce,
617 F.3d 947 (7th Cir. 2010). On the other hand,
where the discovery may ultimately result in judicial
review of the judgment based on the test results,
courts have found that a state statute does toll
AEDPA’s statute of limitations. See Hutson v. Quar-
terman, 508 F.3d 236, 238-39 (5th Cir. 2007); McDon-
ald v. Smith, 2003 WL 22284131 (E.D. N.Y. 2003) ,
affd, 134 F. App’x 466 (2d Cir. 2005) (“Motions pursu-
ant to [New York’s DNA testing statute] are motions
to vacate and, therefore, challenge the conviction[.]”).

Petitioner arguably is entitled to statutory tolling
of the limitations period during both the pendency of
his first motion for relief from judgment, and his mo-
tion for biological testing. See 28 U.S.C. § 2244(d)(2).
Based on the undeveloped record of this case, the new
information in Petitioner’s Objections, and the above
authority, the Court cannot concluded that “it plainly
appears from the face of the petition . . . that the peti-
tioner is not entitled to relief[.]” Rule 4, Rules Govern-
ing § 2254 Cases; see 28 U.S.C. § 2243. The Michigan
DNA statute may, or may not, serve to toll AEDPA’s
statute of limitations. The Court is satisfied the par-
ties should have an opportunity to litigate the matter
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on a more fully developed record. Given this decision,
the Court need not address at this time Petitioner’s
second objection that his alleged actual innocence
serves to excuse him from the statute of limitations or
whether a certificate of appealability should issue.

ACCORDINGLY, IT IS ORDERED that Re-
spondent shall file an answer or other pleading with
respect to the petition for a writ of habeas corpus filed
by the Petitioner herein within one hundred eighty
(180) days of the entry of this Order. No extensions
of time will be granted.

The answer of the Respondent shall comply with
the requirements of Rule 5 of Rules Governing Section
2254 Cases in the United States District Courts.
Along with any other argument that Respondent
deems necessary, the Respondent shall address the
question of whether Petitioner is entitled to statutory
tolling of the AEDPA statute of limitations under
MicH. CoMP. LAWS § 770.16, including how that might
affect any exhaustion analysis. Respondent is further
notified that the failure to raise affirmative defenses
in the first responsive pleading may constitute a
waiver of such defenses. See FED. R. C1v. P. 8(c). Peti-
tioner may submit a reply to the Respondent’s answer
within forty-two (42) days after the answer is filed.
Rule 5(e) of Rules Governing Section 2254 Cases.

The Clerk of the Court shall serve one copy of the
petition and amended petition, and this Order by reg-
ular mail on the Respondent and one copy by certified
mail on the Attorney General of the State of Michigan.

IT IS FURTHER ORDERED that the Magis-
trate Judge’s Report and Recommendation (ECF No.
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11) i1s REJECTED in so far as it recommends dis-
missing the habeas petition as untimely.

Date: July 30, 2019 /s/ Robert J. Jonker
ROBERT J. JONKER
CHIEF UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

NORTHERN DIVISION
STEPHEN JOHN KARES,
Petitioner,
V. Case No. 2:19-¢cv-7

Honorable Robert J. Jonker

CONNIE HORTON,
Respondent.
/

REPORT AND RECOMMENDATION

This is a habeas corpus action brought by a state
prisoner under 28 U.S.C. § 2254. Promptly after the
filing of a petition for habeas corpus, the Court must
undertake a preliminary review of the petition to de-
termine whether “it plainly appears from the face of
the petition and any exhibits annexed to it that the
petitioner is not entitled to relief in the district court.”
Rule 4, Rules Governing § 2254 Cases; see 28 U.S.C. §
2243. If so, the petition must be summarily dismissed.
Rule 4; see Allen v. Perini, 424 F.2d 134, 141 (6th Cir.
1970) (district court has the duty to “screen out” peti-
tions that lack merit on their face). A dismissal under
Rule 4 includes those petitions which raise legally
frivolous claims, as well as those containing factual
allegations that are palpably incredible or false. Car-
son v. Burke, 178 F.3d 434, 436-37 (6th Cir. 1999). The
Court may sua sponte dismiss a habeas action as time-
barred under 28 U.S.C. § 2244(d). Day v. McDonough,



194a

547 U.S. 198, 209 (2006). After undertaking the re-
view required by Rule 4, I conclude that the petition
1s barred by the one-year statute of limitations.

Discussion
I. Factual Allegations

Petitioner Stephen John Kares is incarcerated
with the Michigan Department of Corrections at the
Chippewa Correctional Facility (URF) in Chippewa
County, Michigan. Following a jury trial in the
Shiawassee County Circuit Court, Petitioner was con-
victed of third-degree criminal sexual conduct, in vio-
lation of Mich. Comp. Laws § 750.520d(1)(b). On Sep-
tember 28, 2012, the court sentenced Petitioner as a
fourth-offense habitual offender, Mich. Comp. Laws §
769.12, to a prison term of 25 years to 58 years and 4
months.

Petitioner appealed his conviction and sentence to
both the Michigan Court of Appeals and the Michigan
Supreme Court. Those courts denied leave to appeal
on March 21, 2014, and September 5, 2014, respec-
tively.

Petitioner filed a motion for relief from judgment
in the Shiawassee Circuit Court on September 26,
2015.1 The court denied Petitioner’s motion on No-
vember 2, 2015. Petitioner appealed that decision to

1 Petitioner alleges that he filed the motion on September 26,
2015 (Am. Pet., ECF No. 10, PagelD.132), but the state court
docket sheet shows that he filed it on October 20, 2015. (See 35th
Circuit Court Register of Actions, ECF No. 1-2, PagelD.99.) For
purposes of this Report and Recommendation, I will give Peti-
tioner the benefit of the earlier filing date.
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the Michigan Court of Appeals and the Michigan Su-
preme Court, which denied leave to appeal on Septem-
ber 27, 2016, and December 27, 2017, respectively.

Petitioner filed his habeas corpus petition in this
Court on or around December 21, 2018. Under Sixth
Circuit precedent, the application is deemed filed
when handed to prison authorities for mailing to the
federal court. Cook v. Stegall, 295 F.3d 517, 521 (6th
Cir. 2002). Petitioner signed his application on De-
cember 21, 2018. (Pet., ECF No. 1, PagelD.9.) The pe-
tition was received by the Court on January 9, 2019.
For purposes of this Report and Recommendation, I
have given Petitioner the benefit of the earliest possi-
ble filing date. See Brand v. Motley, 526 F.3d 921, 925
(6th Cir. 2008) (holding that the date the prisoner
signs the document is deemed under Sixth Circuit law
to be the date of handing to officials) (citing Goins v.
Saunders, 206 F. App’x 497, 498 n.1 (6th Cir. 2006)).

II. Statute of Limitations

Petitioner’s application is barred by the one-year
statute of limitations provided in 28 U.S.C. §
2244(d)(1), which became effective on April 24, 1996,
as part of the Antiterrorism and Effective Death Pen-
alty Act, Pub. L. No. 104-132, 110 Stat. 1214
(AEDPA). Section 2244(d)(1) provides:

(1) A 1-year period of limitation shall apply to
an application for a writ of habeas corpus by a
person in custody pursuant to the judgment of
a State court. The limitation period shall run
from the latest of
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(A) the date on which the judgment
became final by the conclusion of di-
rect review or the expiration of the
time for seeking such review;

(B) the date on which the impediment
to filing an application created by
State action in violation of the Consti-
tution or laws of the United States is
removed, if the applicant was pre-
vented from filing by such State ac-
tion;

(C) the date on which the constitu-
tional right asserted was initially rec-
ognized by the Supreme Court, if the
right has been newly recognized by
the Supreme Court and made retroac-
tively applicable to cases on collateral
review; or

(D) the date on which the factual pred-
icate of the claim or claims presented
could have been discovered through
the exercise of due diligence.

28 U.S.C. § 2244(d)(1).

Petitioner had one year from December 29, 2014,
in which to file his habeas application. Petitioner filed
his application on December 21, 2018. Obviously, he
filed more than one year after the period of limitations
began to run. Thus, absent tolling, his application is
time-barred.

The running of the statute of limitations is tolled
when “a properly filed application for State post-con-
viction or other collateral review with respect to the
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pertinent judgment or claim is pending.” 28 U.S.C. §
2244(d)(2); see also Duncan v. Walker, 533 U.S. 167,
181-82 (2001) (limiting the tolling provision to only
State, and not Federal, processes); Artuz v. Bennett,
531 U.S. 4, 8 (2000) (defining “properly filed”). Peti-
tioner filed a motion for relief from judgment in state
court on or around September 26, 2015, when there
were 94 days remaining in the limitations period.
That motion tolled the limitations period for as long
as it remained “pending” before the trial court and on
appeal. See Lawrence v. Florida, 549 U.S. 327, 332
(2007) (holding that § 2244(d)(2) tolls the statute of
limitations from the filing of an application for state
post-conviction or other collateral relief until a deci-
sion is issued by the state supreme court). The trial
court denied the motion and Petitioner appealed that
decision all the way to the Michigan Supreme Court.
The Michigan Supreme Court denied leave to appeal
on December 27, 2017. Consequently, the statute of
limitations began to run again after that date and ex-
pired 94 days later, on Monday, April 2, 2018. Thus,
even with the benefit of tolling under § 2244(d)(2), Pe-
titioner’s application is more than eight months late.

The one-year limitations period applicable to §
2254 1s also subject to equitable tolling. See Holland
v. Florida, 560 U.S. 631, 645 (2010); Akraw:i v. Booker,
572 F.3d 252, 260 (6th Cir. 2009); Keenan v. Bagley,
400 F.3d 417, 420 (6th Cir. 2005). A petitioner bears
the burden of showing that he is entitled to equitable
tolling. See Keenan, 400 F.3d at 420; Allen v. Yukins,
366 F.3d 396, 401 (6th Cir. 2004). The Sixth Circuit
repeatedly has cautioned that equitable tolling should
be applied “sparingly” by this Court. See, e.g., Hall v.
Warden, Lebanon Corr. Inst., 662 F.3d 745, 749 (6th
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Cir. 2011); Robertson v. Simpson, 624 F.3d 781, 784
(6th Cir. 2010); Sherwood v. Prelesnik, 579 F.3d 581,
588 (6th Cir. 2009). A petitioner seeking equitable
tolling of the habeas statute of limitations has the bur-
den of establishing two elements: “(1) that he has been
pursuing his rights diligently, and (2) that some ex-
traordinary circumstance stood in his way.” Holland,
560 U.S. at 649 (citing Pace v. DiGuglielmo, 544 U.S.
408, 418 (2005)); Lawrence v. Florida, 549 U.S. 327,
335 (2007); Hall, 662 F.3d at 750; Akrawi, 572 F.3d at
260.

Petitioner has failed to raise equitable tolling or
to allege any facts or circumstances that would war-
rant its application in this case. The fact that Peti-
tioner is untrained in the law, was proceeding without
a lawyer, or may have been unaware of the statute of
limitations for a certain period does not warrant toll-
ing. See Allen, 366 F.3d at 403-04; see also Craig v.
White, 227 F. App’x 480, 482 (6th Cir. 2007); Harvey
v. Jones, 179 F. App’x 294, 299-300 (6th Cir. 2006);
Martin v. Hurley, 150 F. App’x 513, 516 (6th Cir.
2005); Fisher v. Johnson, 174 ¥.3d 710, 714 (5th Cir.
1999) (“[I]gnorance of the law, even for an incarcer-
ated pro se petitioner, generally does not excuse [late]
filing.”).

Here, Petitioner cannot even claim that he was
unaware of the statute of limitations because this
Court previously informed him of it. In 2015, Peti-
tioner filed a habeas petition in this Court challenging
the same judgment of sentence that is at issue in the
Iinstant case. See Kares v. Trierweiler, No. 1:15-cv-992
(W.D. Mich.). The Court dismissed the action without
prejudice because Petitioner had not yet exhausted
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his state-court remedies by appealing the denial of his
motion for relief from judgment. In its opinion dis-
missing the case, the Court told Petitioner that he had
approximately 90 days remaining in the statute of
limitations period, and that if he “diligently pursues
his state-court remedies and promptly returns to this
Court after the Michigan Supreme Court issues its de-
cision, he is not in danger of running afoul of the stat-
ute of limitations.” (1:15-cv-992, ECF No. 11,
PagelD.108.) Notwithstanding the Court’s notice of
the time remaining in his period of limitations, Peti-
tioner did not return to this Court promptly after the
Michigan Supreme Court issued its decision. Thus,
Petitioner is not entitled to equitable tolling of the
statute of limitations.

In McQuiggin v. Perkins, 569 U.S. 383, 391-93
(2013), the Supreme Court held that a habeas peti-
tioner who can show actual innocence under the rig-
orous standard of Schlup v. Delo, 513 U.S. 298 (1995),
1s excused from the procedural bar of the statute of
limitations under the miscarriage-of-justice excep-
tion. In order to make a showing of actual innocence
under Schlup, a Petitioner must present new evidence
showing that “it is more likely than not that no rea-
sonable juror would have convicted [the petitioner].”
McQuiggin, 569 U.S. at 399 (quoting Schlup, 513 U.S.
at 329 (addressing actual innocence as an exception to
procedural default)). Because actual innocence pro-
vides an exception to the statute of limitations rather
than a basis for equitable tolling, a petitioner who can
make a showing of actual innocence need not demon-
strate reasonable diligence in bringing his claim,
though a court may consider the timing of the claim in
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determining the credibility of the evidence of actual
innocence. Id. at 399-400.

In the instant case, Petitioner suggests that he is
actually innocent, but he fails to offer new evidence of
his innocence, let alone evidence that makes it more
likely than not that no reasonable jury would have
convicted him. Schlup, 513 U.S. at 329. Because Peti-
tioner has wholly failed to provide evidence of his ac-
tual innocence, he is not excused from the statute of
limitations under 28 U.S.C. § 2244(d)(1). His habeas
petition therefore is time-barred.

The Supreme Court has directed the District
Court to give fair notice and an adequate opportunity
to be heard before dismissal of a petition on statute of
limitations grounds. See Day, 547 U.S. at 210. This re-
port and recommendation shall therefore serve as no-
tice that the District Court may dismiss Petitioner’s
application for habeas corpus relief as time-barred.
The opportunity to file objections to this report and
recommendation constitutes Petitioner’s opportunity
to be heard by the District Judge.

ITI. Certificate of appealability

Even though I have concluded that Petitioner’s
habeas petition should be denied, under 28 U.S.C. §
2253(c)(2), the Court must also determine whether a
certificate of appealability should be granted. A certif-
icate should issue if Petitioner has demonstrated a
“substantial showing of a denial of a constitutional
right.” 28 U.S.C. § 2253(c)(2). The Sixth Circuit Court
of Appeals has disapproved issuance of blanket deni-
als of a certificate of appealability. Murphy v. Ohio,
263 F.3d 466, 467 (6th Cir. 2001) (per curiam). Rather,
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the district court must “engage in a reasoned assess-
ment of each claim” to determine whether a certificate
1s warranted. Id.

I have concluded that Petitioner’s application is
untimely and, thus, barred by the statute of limita-
tions. Under Slack v. McDaniel, 529 U.S. 473, 484
(2000), when a habeas petition is denied on procedural
grounds, a certificate of appealability may issue only
“when the prisoner shows, at least, [1] that jurists of
reason would find it debatable whether the petition
states a valid claim of the denial of a constitutional
right and [2] that jurists of reason would find it debat-
able whether the district court was correct in its pro-
cedural ruling.” Both showings must be made to war-
rant the grant of a certificate. Id.

I find that reasonable jurists could not find it de-
batable whether Petitioner’s application was timely.
Therefore, I recommend that a certificate of appeala-
bility should be denied.

Recommended Disposition

For the foregoing reasons, I recommend that the
habeas corpus petition be denied because it is barred
by the one-year statute of limitations. I further recom-
mend that a certificate of appealability be denied.

Date: June 25, 2019 /s/ Maarten Vermaat
MAARTEN VERMAAT
U.S. MAGISTRATE JUDGE
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NOTICE TO PARTIES

Any objections to this Report and Recommendation
must be filed and served within 14 days of service of
this notice on you. 28 U.S.C. § 636(b)(1)(C); Fed. R.
Civ. P. 72(b). All objections and responses to objec-
tions are governed by W.D. Mich. LCivR 72.3(b). Fail-
ure to file timely objections may constitute a waiver of
any further right of appeal. United States v. Walters,
638 F.2d 947 (6th Cir. 1981); see Thomas v. Arn, 474
U.S. 140 (1985).
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Order
Michigan Supreme Court
Lansing, Michigan

Bridget M. McCormack,
Chief Justice

David F. Viviano,
Chief Justice Pro Tem

Stephen J. Markman
Brian K. Zahra
Richard H. Bernstein
Elizabeth T. Clement
Megan K. Cavanagh,
Justices
April 2, 2019

158616 & (10)

PEOPLE OF THE STATE OF MICHIGAN,
Plaintiff-Appellee,

A SC: 158616
COA: 342746
Shiawassee CC: 12-003104-FC

STEPHEN JOHN KARES,
Defendant-Appellant.
/

On order of the Court, the application for leave to
appeal the August 29, 2018 order of the Court of Ap-
peals is considered, and it 1is DENIED, because we are
not persuaded that the question presented should be
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reviewed by this Court. The motion to remand is DE-
NIED.

I, Larry S. Royster, Clerk of the Michigan Su-
preme Court, certify that the foregoing is a true and
complete copy of the order entered at the direction of
the Court.

April 2, 2019 Larry S. Royster
Clerk
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Court of Appeals, State of Michigan
ORDER
Patrick M. Meter

Presiding Judge
Michael J. Kelly

Brock A. Swartzle
Judges

People of MI v Stephen John Kares
Docket No. 342746

LC No. 12-003104-FC

The Court orders that the motion to waive fees is
GRANTED and fees are WAIVED for this case only.

The Court orders that the delayed application for
leave to appeal is DENIED because defendant has
failed to establish that the trial court erred in denying
the motion for relief from judgment.

A true copy entered and certified by Jerome W. Zim-
mer Jr., Chief Clerk, on

AUG 29 2018 Jerome W. Zimmer Jr.
Clerk
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STATE OF MICHIGAN
IN THE 35TH CIRCUIT COURT FOR
SHIAWASSEE COUNTY

PEOPLE OF THE STATE OF MICHIGAN,
Plaintiff, Case No. 12-3104-FH
Hon. Matthew J. Stewart
A\

STEPHEN KARES,

Defendant.

Opinion & Order

DENYING DEFENDANT'S MOTION FOR TESTING OF
BIOLOGICAL MATERIAL

This case comes before the Court on Defendant’s
Motion for Testing of Biological Material.

For the reasons stated in this Opinion, the Court
denies the motion. The motion is denied without oral
argument under MCR 2.119(E)(3) because oral argu-
ment would not assist the Court with its delibera-
tions.

A jury convicted Defendant of Criminal Sexual
Conduct, 3rd degree, MCL 750.250. Defendant now
seeks DNA testing of biological material pursuant to
MCL 770.16. Defendant’s conviction occurred after
January 8, 2001. Thus, MCL 770.16(1) requires him
to establish all of the following:
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(a) That DNA testing was done in the case or
under this act.

(b) That the results of the testing were incon-
clusive.

(c) That testing with current DNA technology
1s likely to result in conclusive results.!

Defendant’s motion does not address any of these
three prongs. Defendant claims that “the Prosecution
introduced forensic evidence” against him, but does
not identify whether it was specifically DNA evidence.
Defendant’s motion contains no argument that the re-
sults were inconclusive. Nor does Defendant claim
that current testing would yield a conclusive result.

Accordingly, has not shown that he qualifies to pe-
tition this Court to order DNA testing. Even if the
Court overlooks this first phase of the analysis, De-
fendant’s motion does not prevail. In a motion under
MCL 770.16, the Court shall order DNA testing if the
Defendant meets specific requirements.

First, he must present prima facie proof that the
evidence sought to be tested is material to the issue of
the convicted person’s identity as the perpetrator of,
or accomplice to, the crime that resulted in the convic-
tion. MCL 770.16(4)(a). The Defendant must also pro-
vide clear and convincing evidence that establishes by
clear and convincing evidence that: (1) biological ma-
terial 1s available for DNA testing; (2) that it was not
previously tested or will be subject to testing

1 Defendants convicted prior to January 8, 2001, need not make
this showing.
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technology not available at the time of conviction and;
(3) the identity of the defendant as the perpetrator of
the crime was at issue during his trial. MCL
770.16(4)(b).

As to these first two prongs, Defendant’s motion
establishes only that investigators collected biological
material during the investigation of this crime. De-
fendant attached two exhibits to his motion. The first
exhibit purportedly identifies items of biological ma-
terial collected from the victim during the investiga-
tion. This exhibit does not establish that the material
1s still available for testing, that it went untested at
the time of trial, or that it could be subject to more
sophisticated testing protocols.

Defendant’s second exhibit is an excerpt from a
police report. Defendant cites this as evidence that in-
vestigators seized items of bedding from his residence.
The bedding itself is not biological material, and so
does not satisfy the first prong of the test. Defendant’s
motion claims - but again does not support - that it
was not tested prior to his conviction.

Defendant’s motion makes no argument on the
third prong of the test, that his identity as the perpe-
trator was at issue during the trial. Defendant bears
the burden of establishing this proposition by clear
and convincing evidence, and the Court declines to
make this argument on his behalf.

In sum, Defendant’s motion does not make the
showing required for him to file a motion under MCL
770.16. Even if the Court reached a different result,
he has not made the showing required for him to ob-
tain relief.
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THE COURT THEREFORE ORDERS that Defendant’s
Motion for Testing of Biological Material is DENIED.

Hon. Matthew J. Stewart P 58047
Circuit Judge, Date: 2-12, 2018
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State of Michigan
In the 35th Circuit Court for Shiawassee County

People Of The State Of Michigan,

Plaintiff,
Case No. 12-3104-FC
vs-
Hon. Matthew J. Stewart
Stephen John Kares,
Defendant.

Motion For Testing
of
Biological Materials

NOW COMES, Stephen John Kares, the herein
Defendant in pro se, seeking testing of biological ma-
terial pursuant to MCL 770.16, stating the following
In support:

1.Stephen John Kares, came before this Honorable
Court on August 28, 2012, for a jury trial charges
with two counts of CSC 1.

2.At trial the Prosecution introduced forensic evi-
dence against the Defendant. However during the
course of the proceedings critical discrepancies were
discovered regarding the collection sites of the evi-
dence being presented.

3.There remains numerous items of evidence that
were collected by S.A.N.E., Alysia Gilreath, as es-
tablished by her trial testimony, (T's II. pg. 232); and
pg 248), and by the Medical Forensic Examination
Record, under Forensic Specimen Collection, that
have not been tested for biological material. (Exhibit
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A). Further during the course of the investigation
Shiawassee County Sheriff Deputies siezed multiple
items of bedding from the Defendant’s residence

that have not been tested for biological material.
(Exhibit B).

4.The biological material contained within these
items will directly challenge key offense elements
which were necessary to convict the herein Defend-
ant. Thus Defendant is entitled to an Evidentiary
Hearing on this matter and for this Court to enter
an Order for the requested testing to be performed.
See: People v Herandez-Orta, 480 Mich 1101 (2008).

5.1t is highly probable that with the results from this
testing of the biological material the jury would
have rendered a difference verdict. For this evidence
directly challenges the elements of identity and sex-
ual penetration.

Relief Requested

THEREFORE, Stephen John Kares, moves this
Honorable Court to ORDER the testing of the specific
items previously set forth herein that were collected
and identified during the investigation which led to
the conviction in this matter. And for a NEW TRIAL
based upon the results of the testing of said biological
material.

Furthermore that this Court will appoint counsel
to represent Stephen John Kares and GRANT any
other relief deemed necessary.

Respectfully submitted,

2/5/18 Stephen John Kares
Date Stephen John Kares
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Order

Michigan Supreme Court
Lansing, Michigan

Robert P. Young, Jr.,
Chief Justice

Michael F. Cavanagh
Stephen J. Markman
Mary Beth Kelly

Brian K. Zahra
Bridget M. McCormack
David F. Viviano,
Justices

September 29, 2014
148566(43)

PEOPLE OF THE STATE OF MICHIGAN,
Plaintiff-Appellee,

\% SC: 148566
COA: 312680
Shiawassee CC: 12-003104-FC

STEPHEN JOHN KARES,
Defendant-Appellant.
/

On order of the Court, the motion for reconsidera-
tion of this Court’s May 27, 2014 order is considered,
and it is DENIED, because it does not appear that the
order was entered erroneously.
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I, Larry S. Royster, Clerk of the Michigan Su-
preme Court, certify that the foregoing is a true and
complete copy of the order entered at the direction of
the Court.

September 29, 2014 Larry S. Royster
Clerk
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Order
Michigan Supreme Court
Lansing, Michigan
Robert P. Young, Jr.,
Chief Justice
Michael F. Cavanagh
Stephen J. Markman
Mary Beth Kelly
Brian K. Zahra
Bridget M. McCormack
David F. Viviano,
Justices
May 27, 2014
148566
PEOPLE OF THE STATE OF MICHIGAN,
Plaintiff-Appellee,
v SC: 148566
COA: 312680

Shiawassee CC: 12-003104-FC

STEPHEN JOHN KARES,
Defendant-Appellant.
/

On order of the Court, the application for leave to
appeal the November 21, 2013 judgment of the Court
of Appeals is considered, and it is DENIED, because
we are not persuaded that the questions presented
should be reviewed by this Court.
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I, Larry S. Royster, Clerk of the Michigan Su-
preme Court, certify that the foregoing is a true and
complete copy of the order entered at the direction of
the Court.

May 27, 2014 Larry S. Royster
Clerk
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STATE OF MICHIGAN
COURT OF APPEALS

PEOPLE OF THE STATE OF MICHIGAN,

Plaintiff-Appellee,
UNPUBLISHED
November 21, 2013

\% No. 312680
Shiawassee Circuit Court
LC No. 12-003104-FC
STEPHEN JOHN KARES,

Defendant-Appellant.

Before: METER, P.J., and SERVITTO and RIORDAN, JdJ.
PER CURIAM.

Defendant appeals as of right his jury trial convic-
tion of third-degree criminal sexual conduct, MCL
750.520d(1)(b) (force or coercion). He was sentenced as
a fourth-offense habitual offender, MCL 769.12, to 300
to 700 months in prison. We affirm.

I. FACTUAL BACKGROUND

Defendant knew the 16 year old victim because he
dated her mother, and the victim had been over to his
apartment on a number of occasions. On the day of the
assault, defendant texted the victim and offered to pay
her money if she would clean his horse saddle. Later
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that day, defendant texted the victim that he would
be home soon, he bought her a pack of cigarettes (as
he had done in the past), and he purchased a gift for
her from Goodwill.

The victim asked a friend to drive her to defend-
ant’s apartment. When she arrived, defendant showed
her the saddle, but said that she did not need to clean
it right away. The victim and defendant were talking
and smoking a cigarette in the living room when he
offered to help her get emancipated, which is some-
thing they had talked about before. Defendant also
gave her the gift from Goodwill, which was a pair of
earrings.

The victim cleaned the saddle, and defendant
eventually went into his bedroom. Defendant then
asked the victim if a pair of pants in the bedroom were
hers, which prompted the victim to walk toward the
bedroom. Defendant then told the victim that they
needed to talk, and closed the bedroom door. He then
caressed her face, and the victim told him no. Because
the victim began to whimper and shake, defendant
said “stop, don’t make me hurt you.” Defendant then
kissed the victim and said “what do you think I'm do-
ing this for? What do you think I'm doing all this for
you for?” The victim knew that he was referring to the
emancipation offer and the purchase of cigarettes.

Defendant told the victim to walk over by the bed
and take her clothes off, which she did. He then
grabbed a camera, took his pants off, and told the vic-
tim to lie down on the bed. When she complied, he
opened her legs, spread open her vaginal area to take
a picture, and told her that if she told anyone he would
distribute the photographs everywhere. He then
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ordered her to sit up, and forced her to perform oral
sex on him. He next ordered her to lie down on the
bed, and he inserted his penis into her vagina.

Defendant eventually stood up and put his pants
back on. The victim got dressed but did not run be-
cause she was afraid he would catch her. Defendant
said that he thought she would be more into it, and
asked if she had sex before. They eventually pro-
ceeded back into the living room, and the food defend-
ant ordered earlier arrived. While the victim went
back to cleaning the saddle, she felt threatened be-
cause defendant told her that he did not want the po-
lice showing up at his door. The victim’s friend arrived
to pick her up, and the victim told defendant not to
worry that she would not tell.

However, after driving away, the victim told her
friend, and eventually her mother, that defendant
raped her. She had a rape kit examination performed,
and a sexual-assault nurse testified that the victim re-
layed to her what happened. Thus, the nurse con-
ducted a full body assessment of the victim, including
a detailed genital assessment. She obtained a urine
sample to check for infection or prior pregnancy, and
provided the victim with medications to prevent preg-
nancy and infection. The nurse testified that near the
victim’s anus she observed a half-millimeter tear that
could be consistent with forced or consensual sexual
contact. She also collected various samples, including
a sample of a white substance at the victim’s cervix
and a vaginal swab. An employee at the Michigan
State Police Forensic Science Division testified that
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the anal and cervical swabs were tested and resulted
in a match to defendant’s DNA.1

Defendant testified at trial, and while he admitted
that the victim came over to his apartment to clean
the saddle, he claimed that no sexual contact oc-
curred, and he did not know why the victim accused
him of such. He testified that he had sexual inter-
course with a different woman three or four days be-
fore, and had disposed of a vaginal condom in the
trash. The jury found defendant guilty of third-degree
criminal sexual conduct, MCL 750.520d(1)(b) (force or
coercion). Defendant now appeals.

II. HEARSAY
A. Standard of Review

Defendant first contends the trial court erred in
admitting testimony from the sexual-assault nurse re-
counting the victim’s reported history. “A trial court’s
decision to admit or exclude evidence is reviewed for
an abuse of discretion.” People v Burns, 494 Mich 104,
110; 832 NW2d 738 (2013). “An abuse of discretion oc-
curs when the court chooses an outcome that falls out-
side the range of reasonable and principled outcomes.”
People v Unger, 278 Mich App 210, 217; 749 NW2d 272
(2008). “Preliminary questions of law, including
whether a rule of evidence precludes the admission of
evidence, are reviewed de novo.” Burns, 494 Mich at
110. However, “[a] preserved error in the admission of
evidence does not warrant reversal unless after an

1 Defendant questioned the prosecution’s witnesses regarding
the nurse’s report, which did not show a check mark that anal
swabs or vaginal smears were collected.
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examination of the entire cause, it shall affirmatively
appear that it is more probable than not that the error
was outcome determinative.” Id. (quotation marks
and citation omitted).

B. Analysis

Defendant claims that the nurse’s testimony was
inadmissible hearsay, which affected the outcome of
the trial. “Hearsay evidence is inadmissible unless it
fits within an exception to the hearsay rule.” People v
McDade, 301 Mich App 343, 353; 836 NW2d 266
(2013). One such exception is MRE 803(4), which ex-
cludes from the general hearsay rule “[s]tatements
made for purposes of medical treatment or medical di-
agnosis in connection with treatment and describing
medical history, or past or present symptoms, pain, or
sensations, or the inception or general character of the
cause or external source thereof insofar as reasonably
necessary to such diagnosis and treatment.” In other
words, “[s]tatements made for the purpose of medical
treatment are admissible pursuant to MRE 803(4) if
they were reasonably necessary for diagnosis and
treatment and if the declarant had a self-interested
motivation to be truthful in order to receive proper
medical care.” People v Mahone, 294 Mich App 208,
214-215; 816 NW2d 436 (2011).

In the instant case, the sexual-assault nurse tes-
tified regarding her treatment of the victim soon after
the assault, and the victim’s report of the incident. De-
fendant argues that the nurse’s testimony should
have been excluded as hearsay because it involved
statements made for the purpose of collecting evi-
dence in a criminal prosecution, not for medical treat-
ment. This argument is meritless for several reasons.
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First, the nurse specifically testified that her primary
duties were medical diagnosis and treatment, not the
collection of evidence. Moreover, only a statement of-
fered to prove the truth of the matter asserted is hear-
say. MRE 801(c). Here, the testimony was offered to
describe the process of the medical examination and
the routine gathering of information necessary for
such an examination. The nurse refrained from even
identifying defendant as the man the victim said
raped her.

Further, even if the nurse’s testimony was hear-
say, it was for the purpose of medical treatment under
MRE 803(4). The victim’s account of the sexual as-
sault was “reasonably necessary for diagnosis and
treatment” because it determined the type of exami-
nation and course of treatment that was most appro-
priate. Mahone, 294 Mich App at 214-215. Based on
the victim’s statements, the nurse conducted a full
body exam, gave her medications to prevent infections
as well as pregnancy, and detailed instructions for fol-
low-up procedures for infections they could not pre-
vent and testing after the victim left the hospital. As
this Court has recognized, a sexual assault can result
in injuries that are not readily apparent, such as sex-
ually transmitted diseases or psychological injury,
and “a victim’s complete history and a recitation of the
totality of the circumstances of the assault are
properly considered to be statements made for medi-
cal treatment.” Mahone, 294 Mich App at 215; see also
People v McElhaney, 215 Mich App 269, 283; 545
NW2d 18 (1996) (“Sexual abuse cases involve medical,
physical, developmental, and psychological compo-
nents, all of which require diagnosis and treatment.”).
The victim also had a self-interested motivation to be
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truthful in order to receive the proper medical care.
Mahone, 294 Mich App at 214-215. Thus, the trial
court did not err in admitting the nurse’s testimony.

IIT. SENTENCING
A. Standard of Review

Next, defendant challenges the scoring of Offense
Variables (OVs) 8, 10, and 3. “Under the sentencing
guidelines, the circuit court’s factual determinations
are reviewed for clear error and must be supported by
a preponderance of the evidence.” People v Hardy, 494
Mich 430, 438; 835 NW2d 340 (2013). However,
“[w]hether the facts, as found, are adequate to satisfy
the scoring conditions prescribed by statute, i.e., the
application of the facts to the law, is a question of stat-
utory interpretation, which an appellate court reviews
de novo.” Id.

However, in regard to OV 3, defendant failed to
object to the trial court’s scoring of this variable. “An
unpreserved objection to the scoring of offense varia-
bles is reviewed for plain error.” People v Odom, 276
Mich App 407, 411; 740 NW2d 557 (2007). Thus, an
error must have occurred, it must be plain, and it
must affect substantial rights. People v Kimble, 470
Mich 305, 312; 684 NW2d 669 (2004).

B. OV 8

Defendant first contends that the trial court erro-
neously scored OV 8 at 15 points. A score of 15 points
under OV 8 is justified when “[a] victim was asported
to another place of greater danger or to a situation of
greater danger or was held captive beyond the time
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necessary to commit the offense.” MCL 777.38(1)(a).
Asportation must involve some movement of the vic-
tim that “is not merely incidental” to the commission
of the underlying offense. People v Spanke, 254 Mich
App 642, 647; 6568 NW2d 504 (2003). However, aspor-
tation does not require the use of force. People v Steele,
283 Mich App 472, 490; 769 NW2d 256 (2009); People
v Cox, 268 Mich App 440, 454; 709 NW2d 152 (2005).

In the instant case, the trial court assessed 15
points because defendant moved the victim to a more
dangerous place in order to victimize her, noting that
defendant enticed the victim to his apartment and
then his bedroom. Defendant, however, argues that
there was no evidence of any movement of the victim
that was not merely incidental to the sexual assault.
To support his argument he cites People v Thompson,
488 Mich 888; 788 NW2d 677 (2010), a Supreme Court
order of remand based on its finding that the victim’s
movement to the bedroom where the sexual assault
occurred was merely incidental to the crime.

Yet, what defendant’s argument overlooks is that
in this case, it was not just a matter of moving the vic-
tim into the bedroom. Instead, defendant first lured
the victim to his apartment, where they were alone,
based on promises to pay her for cleaning a saddle, a
gift from Goodwill, and cigarettes. The victim was
likely not in danger of defendant’s aggression while at
her friend’s house, which is where she was when de-
fendant contacted her. Thus, in using promises to en-
tice her to come to his apartment, the “victim was
asported to another place of greater danger.” MCL
777.38(1)(a); see Spanke, 254 Mich App at 648 (up-
holding a score of 15 points under OV 8 when “[t]he
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victims were moved, even if voluntarily, to defendant’s
home where the criminal acts occurred. The victims
were without doubt asported to another place or situ-
ation of greater danger, because the crimes could not
have occurred as they did without the movement of
defendant and the victims to a location where they
were secreted from observation by others.”); see also
Steele, 283 Mich App at 491 (upholding a score of 15
points under OV 8 when defendant took the victim to
more isolated locations, which were “places or situa-
tions of greater danger because they are places where
others were less likely to see defendant committing
crimes.”).

Moreover, once defendant had the victim in his
apartment, he invited her into his bedroom, closed the
door, forced her to lie down on the bed, and then as-
saulted her. This further increased the probability
that defendant’s sexual assault would go undetected
and uninterrupted. Because luring the victim to these
places was not merely incidental to the assault, we
agree that OV 8 was properly scored at 15 points.

C. 0V 10

Defendant next argues that the trial court errone-
ously scored OV 10 at 15 points. OV 10 is for the ex-
ploitation of a vulnerable victim, and it prescribes a
score of 15 points for “predatory conduct.” MCL
777.40(1)(a). “Predatory conduct” is defined as
“preoffense conduct directed at a victim for the pri-
mary purposes of victimization.” MCL 777.40(3)(a).
Defendant admits that he could have been assessed
10 points under OV 10 based on exploitation of the
victim’s youth, MCL 777.40(1)(b), but asserts that the
trial court erred in scoring 15 points for predatory
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conduct because any preoffense conduct was nothing
more than mere planning.

Predatory conduct is “only those forms of
preoffense conduct that are commonly understood as
being predatory in nature, e.g., lying in wait and
stalking, as opposed to purely opportunistic criminal
conduct or preoffense conduct involving nothing more
than run-of-the-mill planning to effect a crime or sub-
sequent escape without detection.” People v Huston,
489 Mich 451, 462; 802 NW2d 261 (2011) (quotation
marks and citation omitted). Further, predatory con-
duct is conduct that is “directed at a victim before the
offense was committed” and for the primary purpose
of victimization. People v Cannon, 481 Mich 152, 160-
161; 749 NW2d 257 (2008) (quotation marks omitted).
The relevant questions are whether the offender en-
gaged in conduct before the commission of the offense,
was such conduct directed at a specific victim who suf-
fered from a readily apparent susceptibility to injury,
physical restraint, persuasion, or temptation, and
whether victimization was the offender’s primary pur-
pose for engaging in the conduct. Cannon, 481 Mich at
162.

In this case, defendant argues that his conduct
was not predatory because there was no clear indica-
tion of when he decided to commit the alleged sexual
assault. However, the evidence demonstrated that de-
fendant established a relationship with the victim,
who was the 16 year-old daughter of a girlfriend. The
victim was in need of money, and defendant enticed
her to his apartment with the offer of money in ex-
change for her cleaning his saddle. He provided her
with gifts of earrings and cigarettes, and even offered
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to help her become legally emancipated from her
mother. After conditioning her with his overtures of
friendship and understanding, and making her feel in-
debted to him through gifts, defendant then sexually
assaulted the victim.

Essentially, defendant engaged in a course of
predatory conduct that made “the victim an easier tar-
get for the sexual assault.” Cannon, 481 Mich at 161.
This Court has recognized that a relevant considera-
tion under OV 10 is gifts offered to young victims, as
a young victim can be “vulnerable to the temptation of
defendant’s gifts and susceptible to physical re-
straint[.]” People v Johnson, 298 Mich App 128, 133;
826 NW2d 170 (2012). Moreover, the victim testified
that defendant admitted that the gifts and the offer to
help with the emancipation had been designed with
the sexual assault in mind, as he asked: “what do you
think I'm doing this for? What do you think I'm doing all
this for you for?”

Thus, the evidence demonstrated that defendant
did not spontaneously commit the assault, but devel-
oped that intention over time, and acted accordingly.
Therefore, we find that the trial court properly scored
OV 10 at 15 points for defendant’s predatory conduct.

D.OV 3

Lastly, defendant argues that the trial court erred
in scoring OV 3 at 10 points for “bodily injury requir-
ing medical treatment [that] occurred to a victim.”
MCL 777.33(1)(d). However, defendant failed to chal-
lenge the scoring of OV 3 below, and raises it for the
first time on appeal. See Kimble, 470 Mich at 311 (an
issue must be “raised at sentencing, in a motion for
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resentencing, or in a motion to remand.”). Moreover,
the trial court’s ruling was not plain error. The sexual-
assault nurse reported a half-millimeter tear near the
victim’s anus, which could have been from forced sex-
ual contact. Further, the victim was given medication
to prevent or diminish the impact of infection, such as
sexually transmitted diseases that may have been in-
troduced during the sexual assault. In light of the fact
that such treatment was considered necessary by the
medical staff, we do not find that the trial court
plainly erred in finding that a score of 10 points for
bodily injury requiring medical attention was war-
ranted.?

IV. CONCLUSION

The trial court did not err in allowing testimony
from the sexual-assault nurse regarding the victim’s
statements for purposes of medical treatment. Fur-
thermore, because the trial court properly scored OV
8, 10, and 3, resentencing is not required. We affirm.

/s/ Patrick M. Meter
/s/ Deborah A. Servitto
/s/ Michael J. Riordan

2 Furthermore, even if OV 3 was scored at 0 points, that does not
alter defendant’s sentencing range. “Where a scoring error does
not alter the appropriate guidelines range, resentencing is not
required.” People v Francisco, 474 Mich 82, 89 n 8; 711 NW2d 44
(2006).
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Case No. 21-2845

UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

ORDER
STEPHEN J. KARES

Petitioner - Appellant
V.

BRYAN MORRISON, Warden

Respondent - Appellee

BEFORE: MOORE, CLAY, and GIBBONS, Circuit
Judges.

Upon consideration of the petition for rehearing
filed by the appellant,

It is ORDERED that the petition for rehearing
be, and it hereby is, DENIED.

ENTERED BY ORDER OF THE COURT
Kelly L. Stephens, Clerk

Issued: November 28, 2023 Kelly L. Stephens
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STATUTORY PROVISIONS INVOLVED

The Antiterrorism and Effective Death Penalty

Act (AEDPA), 28 U.S.C. § 2244(d), states in part with
respect to time limitations:

(d)(1) A 1-year period of limitation shall apply

to an application for a writ of habeas corpus
by a person in custody pursuant to the judg
ment of a State court. The limitation period
shall run from the latest of—

(A) the date on which the judgment
became final by the conclusion of
direct review or the expiration of
the time for seeking such review;

*kx

(D) the date on which the factual
predicate of the claim or claims
presented could have been dis
covered through the exercise of
due diligence.

(2) The time during which a properly filed ap
plication for State post-conviction or other
collateral review with respect to the perti
nent judgment or claim is pending shall not
be counted toward any period of limitation
under this subsection.
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Michigan’s statute governing post-conviction
DNA testing, Mich. Comp. Laws § 770.16:

770.16 DNA testing; petition; filing; avail-
ability of biological material; court or-
der; findings; costs; results; granting or
denying request for new trial; notice of
petition to victim; preservation of biolog-
ical material identified.

Sec. 16. (1) Notwithstanding the limitations
of section 2 of this chapter, a defendant con-
victed of a felony at trial before January 8,
2001 who is serving a prison sentence for the
felony conviction may petition the circuit
court to order DNA testing of biological mate-
rial identified during the investigation lead-
ing to his or her conviction, and for a new trial
based on the results of that testing. Notwith-
standing the limitations of section 2 of this
chapter, a defendant convicted of a felony at
trial on or after January 8, 2001 who estab-
lishes that all of the following apply may peti-
tion the circuit court to order DNA testing of
biological material identified during the in-
vestigation leading to his or her conviction,
and for a new trial based on the results of that
testing:

(a) That DNA testing was done in the case
or under this act.

(b) That the results of the testing were in-
conclusive.
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(c) That testing with current DNA technol-
ogy 1s likely to result in conclusive results.

(2) A petition under this section shall be
filed in the circuit court for the county in
which the defendant was sentenced and shall
be assigned to the sentencing judge or his or
her successor. The petition shall be served on
the prosecuting attorney of the county in
which the defendant was sentenced.

(3) A petition under this section shall allege
that biological material was collected and
identified during the investigation of the de-
fendant's case. If the defendant, after diligent
investigation, is unable to discover the loca-
tion of the identified biological material or to
determine whether the biological material is
no longer available, the defendant may peti-
tion the court for a hearing to determine
whether the identified biological material is
available. If the court determines that identi-
fied biological material was collected during
the investigation, the court shall order appro-
priate police agencies, hospitals, or the medi-
cal examiner to search for the material and to
report the results of the search to the court.

(4) The court shall order DNA testing if the
defendant does all of the following:

(a) Presents prima facie proof that the evi-
dence sought to be tested is material to the is-
sue of the convicted person's identity as the
perpetrator of, or accomplice to, the crime that
resulted in the conviction.
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(b) Establishes all of the following by clear
and convincing evidence:

(i) A sample of identified biological material
described in subsection (1) is available for
DNA testing.

(i) The identified biological material de-
scribed in subsection (1) was not previously
subjected to DNA testing or, if previously
tested, will be subject to DNA testing technol-
ogy that was not available when the defend-
ant was convicted.

(iti) The identity of the defendant as the
perpetrator of the crime was at issue during
his or her trial.

(5) The court shall state its findings of fact
on the record or shall make written findings of
fact supporting its decision to grant or deny a
petition brought under this section.

(6) If the court grants a petition for DNA
testing under this section, the identified bio-
logical material and a biological sample ob-
tained from the defendant shall be subjected
to DNA testing by a laboratory approved by
the court. If the court determines that the ap-
plicant is indigent, the cost of DNA testing or-
dered under this section shall be borne by the
state. The results of the DNA testing shall be
provided to the court and to the defendant and
the prosecuting attorney. Upon motion by ei-
ther party, the court may order that copies of
the testing protocols, laboratory procedures,
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laboratory notes, and other relevant records
compiled by the testing laboratory be provided
to the court and to all parties.

(7) If the results of the DNA testing are in-
conclusive or show that the defendant is the
source of the identified biological material,
both of the following apply:

(a) The court shall deny the motion for new
trial.

(b) The defendant's DNA profile shall be
provided to the department of state police for
inclusion under the DNA identification profil-
ing system act, 1990 PA 250, MCL 28.171 to
28.176.

(8) If the results of the DNA testing show
that the defendant is not the source of the
identified biological material, the court shall
appoint counsel pursuant to MCR 6.505(A)
and hold a hearing to determine by clear and
convincing evidence all of the following:

(a) That only the perpetrator of the crime or
crimes for which the defendant was convicted
could be the source of the identified biological
material.

(b) That the identified biological material
was collected, handled, and preserved by pro-
cedures that allow the court to find that the
1dentified biological material is not contami-
nated or is not so degraded that the DNA pro-
file of the tested sample of the identified
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biological material cannot be determined to be
identical to the DNA profile of the sample ini-
tially collected during the investigation de-
scribed in subsection (1).

(¢) That the defendant's purported exclu-
sion as the source of the identified biological
material, balanced against the other evidence
in the case, is sufficient to justify the grant of
a new trial.

(9) Upon motion of the prosecutor, the court
shall order retesting of the identified biologi-
cal material and shall stay the defendant's
motion for new trial pending the results of the
DNA retesting.

(10) The court shall state its findings of fact
on the record or make written findings of fact
supporting its decision to grant or deny the de-
fendant a new trial under this section. Not-
withstanding section 3 of this chapter, an ag-
grieved party may appeal the court's decision
to grant or deny the petition for DNA testing
and for new trial by application for leave
granted by the court of appeals.

(11) If the name of the victim of the felony
conviction described in subsection (1) 1is
known, the prosecuting attorney shall give
written notice of a petition under this section
to the victim. The notice shall be by first-class
mail to the victim's last known address. Upon
the victim's request, the prosecuting attorney
shall give the victim notice of the time and
place of any hearing on the petition and shall
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inform the victim of the court's grant or denial
of a new trial to the defendant.

(12) The investigating law enforcement
agency shall preserve any biological material
1dentified during the investigation of a crime
or crimes for which any person may file a pe-
tition for DNA testing under this section. The
identified biological material shall be pre-
served for the period of time that any person
1s incarcerated in connection with that case.
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