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Tabler v. Stephens, 588 Fed.Appx. 297 (2014)

588 Fed.Appx. 297
This case was not selected for publication in West's
Federal Reporter.

See Fed. Rule of Appellate Procedure 32.1 generally
governing citation of judicial decisions issued on or
after Jan. 1, 2007. See also U.S.Ct. of App. 5th Cir.
Rules 28.7 and 47.5.

United States Court of Appeals,

Fifth Circuit.

Richard Lee TABLER, Petitioner—Appellant
V.
William STEPHENS, Director, Texas Department Of
Criminal Justice, Correctional Institutions Division,
Respondent—Appellee.

No. 12-70013.

Oct. 3, 2014.

Synopsis

Background: Petitioner convicted in state court of capital
murder and sentenced to death filed petition for writ of
habeas corpus. The United States District Court for the
Western District of Texas denied the petition. Petitioner

sought certificate of appealability (COA).

Holdings: The Court of Appeals, Edith Brown Clement,
Circuit Judge, held that:
postconviction competency hearing to determine if

petitioner's waiver of his right to postconviction proceedings

was voluntary and knowing did not violate due process;

defense counsel did not provide ineffective assistance at

postconviction competency hearing;

denial of habeas relief was not rendered unreliable by
District Court's failure to have access to entire state trial

court transcript; and

defense counsel did not render ineffective assistance of by
failing to object to the prosecution's argument about

mitigating evidence during penalty phase.

COA denied.

James L. Dennis, Circuit Judge, filed dissenting opinion.

Attorneys and Law Firms

*298 Marcia Adele Widder, Atlanta, GA, for Petitioner—

Appellant.

Fredericka Searle Sargent, Assistant Attorney General,

Office Of The Attorney General, Austin, TX, for

Respondent—Appellee.

Appeal from the United States District Court for the Western
District of Texas, USDC No. 6:10—-CV-34.

Before DENNIS, CLEMENT, and OWEN, Circuit Judges.
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Opinion

EDITH BROWN CLEMENT, Circuit Judge:”

Petitioner Richard Tabler was convicted in Texas state court
of capital murder and sentenced to death. While Tabler's
mandatory direct appeal was pending with the Texas Court of
Criminal Appeals, Tabler requested to waive his remaining
postconviction appellate rights and the trial court granted his
request after determining that he was competent to do so.
Following the denial of his direct appeal, Tabler attempted to
reinstate his right to state habeas proceedings. The Court of
Criminal Appeals denied the motion. Tabler then filed a
petition for habeas corpus relief in federal district court,
which denied his petition and found that a certificate of
appealability (COA) should not issue. Tabler now requests
that this court grant a COA pursuant to 28 U.S.C. § 2253(c).
For the reasons that follow, Tabler's application for a COA is

denied.

Facts And Proceedings

I. Conviction and Sentencing

On March 21, 2007, Tabler was convicted of capital murder
for the shooting deaths of Mohamed—Amine Rahmouni and
Haitham Zayed. During the penalty phase of his trial, the
State presented to the jury Tabler's confession that he

murdered two women for spreading news of his crimes.

Tabler admitted to luring the women to a lake with the
promise of drugs and then shooting them each multiple times
with the same gun used to murder Rahmouni and Zayed. The
jury heard further testimony that Tabler had a history of

threatening law enforcement officers and fellow inmates.

Tabler's trial counsel presented mitigating evidence in an
attempt to show that Tabler was “not normal” and therefore
undeserving of the death penalty. This evidence included: (1)
testimony from Tabler's mother and sister about his difficult
childhood, potential birth trauma, and history %299 of
psychiatric treatment; (2) testimony from Dr. Meyer Proler, a
clinical neurophysiologist, concerning an abnormality of the
left temporal frontal region of Tabler's brain that causes
difficulty learning, planning, and weighing the consequences

of actions; Susan Stone, a

(3) testimony from Dr.
psychiatrist, that Tabler suffered from a severe case of
attention  deficit  hyperactivity  disorder, borderline
personality disorder, and a history of head injuries, all of
which inhibited his ability to rationally assess situations and
control his impulses; and (4) testimony from Dr. Deborah
Jacobvitz, a psychologist, regarding the impact of parental

neglect and abandonment on Tabler's development.

In rebuttal, the state called Dr. Richard Coons, a psychiatrist,
who diagnosed Tabler as having antisocial personality
disorder. Dr. Coons testified that although individuals with

antisocial personality disorder may lack remorse or concern
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for others, they are not compelled to commit criminal acts.
Following the State's rebuttal, both parties presented closing
arguments. During the State's closing, the prosecutor argued
that Tabler's troubled childhood did not mitigate his
culpability because it was not related to the crimes for which
he was convicted. After three hours of deliberation, the jury
found that Tabler presented a continuing threat to society and
that there was insufficient mitigating evidence to warrant a
sentence of life imprisonment in lieu of a death sentence. See
Tex.Code Crim. Proc. art. 37.071 § 2(b), (e). The trial court

accordingly sentenced Tabler to death.

II. State Postconviction Proceedings

On April 24, 2007, attorneys David Schulman and John
Jasuta were appointed as Tabler's postconviction counsel.
Tabler was provided with separate counsel for his direct
appeal, which ran concurrently with his postconviction
habeas relief. The State filed its original brief in Tabler's
direct appeal on October 1, 2008. Tabler's habeas petition
was thus required to be filed no later than November 17,
2008. See id. art. 11.071 § (4)(a) (application for writ of
habeas corpus must be filed within 180 days after the
convicting court appoints counsel or 45 days after the state's
original brief is filed on direct appeal, whichever date is

later).

No petition for habeas relief was filed. On May 15, 2008,
Tabler informed his attorneys that he wished to waive his
postconviction appellate rights. On August 11, 2008, Tabler
sent a letter to the Court of Criminal Appeals waiving his
right to any state habeas proceedings and volunteering for
execution. The Court of Criminal Appeals referred the matter
to the state trial court judge who had presided over Tabler's
criminal trial. The state trial court ordered a hearing on
Tabler's competency to waive his appeals and ordered that
Tabler undergo examination by Dr. Kit Harrison. Dr.
Harrison examined Tabler on June 28, 2008, and found him
to be mentally competent. At Tabler's September 30, 2008
competency hearing, the state trial court considered Dr.
Harrison's evaluation; offered Tabler, his attorneys, and the
State an opportunity to present additional evidence relevant
to the competency determination; and questioned Tabler in
open court to determine whether his waiver was knowing
and voluntary. During this questioning, the judge presented
Tabler with the letter he had written to the Court of Criminal
Appeals and asked him to explain his request. Tabler replied:
“Basically, I'm asking the Court of Appeals to drop all of my
appeals after my direct appeal. And should my direct appeal
be denied, I'm asking for an execution date as soon as
possible.” Upon Tabler's instruction, Schulman and Jasuta
did not contest the State's evidence of competency. The state
*300 to waive his

court found Tabler competent

postconviction rights.
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On June 29, 2009—nine months after the competency
hearing and eight months after his habeas petition was due—
Tabler requested that his postconviction rights be reinstated.
On September 16, 2009, the Court of Criminal Appeals
rejected Tabler's motion, finding that his decision to waive
his state postconviction appeals was knowing and voluntary
and that his failure to file a timely writ of habeas corpus was
attributable to his own continued insistence on foregoing that
remedy. The Court of Criminal Appeals denied Tabler's
direct appeal on the merits three months later and Tabler
filed a petition for certiorari with the United States Supreme

Court.

II1. Motion for Stay of Execution and Petition for Habeas
Corpus in Federal Court

On February 2, 2010, Schulman and Jasuta filed a request to
stay execution on Tabler's behalf in the Western District of
Texas so that he could exhaust his state court remedies. The
district court granted the motion pending the Supreme
Court's decision on Tabler's petition for certiorari. But on
June 2, 2010 Tabler personally filed a motion to reconsider
the stay, claiming that his attorneys had filed the motion
without his permission, and again stating his intention to
proceed to execution. Tabler's motion to reconsider was
forwarded to the Supreme Court along with Schulman and
Jasuta's supplemental filing, in which they argued that Tabler

was not competent to waive his federal appeals.

Tabler's continued attempts to drop his appeals prompted the
district court to hold a second competency hearing. The court
appointed Dr. Richard Saunders to perform Tabler's
psychological evaluation, who concluded after examination
of Tabler and review of his mental health history that Tabler
was mentally competent. The district court considered Dr.
Saunders' opinion and testimony at Tabler's August 17, 2011
competency hearing and determined that Tabler was mentally
competent to waive his rights. The court found that Tabler “is
not presently suffering from a mental disease, disorder or
defect which prevents him from understanding his legal
position and the options available to him or which prevents
him from making a rational choice among his options.”
Schulman appeared to agree with this conclusion, stating to
the court at the hearing: “I don't think he's incompetent in a
legal sense ... we were never trying to say he's not competent

in the sense to stand trial or be executed but just that his

decisions are not voluntary.”

Although Tabler was deemed mentally competent, the
district court ruled that his waiver was not voluntary. In
October of 2008—more than one month affer his original
state court competency hearing—Tabler made a threatening
phone call to a state senator while on death row. An inquiry
into the call ultimately led to an investigation into cell phone
smuggling in the prison, which purportedly resulted in

threats and harassment from prison staff and fellow inmates.
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Whether or not Tabler's perception matched reality, the
district court found that Tabler genuinely believed his family
would be harmed if he did not volunteer for execution and
therefore found his attempt to waive his federal habeas relief
involuntary. On October 11, 2011, the district court denied
Tabler's renewed motion to stay and abate the federal habeas
proceeding to attempt to exhaust his extant state court claims
because Tabler had waived those claims, the Texas trial and
appeals courts had found Tabler competent to execute the
waiver, and there *301 was nothing to indicate that another
attempt at exhaustion would succeed. Tabler subsequently

filed a federal habeas petition on November 13, 2011.

Tabler's petition asserted fourteen grounds for relief. Because
Tabler waived his state court postconviction rights, the
district court held that only those issues raised on direct
appeal and rejected by the Court of Criminal Appeals were
exhausted, leaving four potential grounds for relief.! The
only non-defaulted claims were that: (1) the death penalty is
unconstitutional as applied to Tabler because he is mentally
ill; (2) the prosecutor's closing argument at the punishment
phase requiring the jury to find a nexus between mitigating
evidence and the crimes of conviction violated the Eighth
and Fourteenth Amendments; (3) trial counsel's failure to
object to that wunconstitutional argument constituted
ineffective assistance of counsel; and (4) Texas's “12-10

Rule” violates the Due Process Clause. The district court

denied the second claim because Tabler's trial counsel failed

to object at trial and rejected the remaining three claims on

the merits.

IV. Application for Certificate of Appealability

Following the denial of Tabler's habeas petition, Marcia
Widder replaced Schulman and Jasuta as Tabler's habeas
counsel on appeal. Tabler raises four issues in his application
for a certificate of appealability: (1) whether the state court
competency hearing in which Tabler waived his
postconviction appeals violated his due process rights; (2)
whether Tabler's postconviction counsel failed to raise
meritorious claims challenging his conviction and death
sentence in state and federal postconviction proceedings,
thereby causing Tabler to forfeit his right to have the federal
district court determine if he received effective assistance of
trial and appellate counsel; (3) whether the district court's
denial of his federal habeas petition without the benefit of
the full state court record requires remand; and (4) whether
trial counsel's failure to object to the prosecutor's purportedly

unconstitutional closing argument constituted ineffective

assistance of counsel.

Standard Of Review

Pursuant to the Antiterrorism and Effective Death Penalty
Act of 1996 (AEDPA), Tabler must obtain a COA before he

is permitted to appeal the district court's denial of his
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requested habeas relief. A COA will not issue under
AEDPA's deferential standard of review unless the petitioner
makes “a substantial showing of the denial of a constitutional
right.” 28 U.S.C. § 2253(c)(2). The requisite showing is
made by demonstrating that “reasonable jurists could debate
(or, for that matter, agree that) the petition should have been
resolved in a different manner or that the issues presented
were adequate to deserve encouragement to proceed further.”
Slack v. McDaniel, 529 U.S. 473, 484, 120 S.Ct. 1595, 146
L.Ed.2d 542 (2000) (internal quotation marks omitted).
Unless and until a COA has issued, federal courts lack
jurisdiction to rule on the merits of appeals from habeas
petitioners. Miller—El v. Cockrell, 537 U.S. 322, 336, 123

S.Ct. 1029, 154 L.Ed.2d 931 (2003).

The standard of review for the issuance of a COA varies
depending on whether the district court rejected the petition
on the *302 merits or on procedural grounds only. If the
district court denied the claim for relief on the merits, the
petitioner “must demonstrate that reasonable jurists would
find the district court's assessment of the constitutional
claims debatable or wrong.” Slack, 529 U.S. at 484, 120
S.Ct. 1595. If the claim was denied on procedural grounds,
the petitioner bears the additional burden of showing “that
jurists of reason would [also] find it debatable whether the

district court was correct in its procedural ruling.” /d.

AEDPA provides that when a habeas claim has been
adjudicated on the merits in state court, a federal district
court may not grant habeas relief unless the state court's
decision was “contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined
by the Supreme Court,” or “was based on an unreasonable
determination of the facts in light of the evidence presented
in the State court proceeding.” 28 U.S.C. § 2254(d)(1), (2).
“The question under AEDPA is not whether a federal court
believes the state court's determination was incorrect but
whether  that determination was  unreasonable—a
substantially higher threshold.” Schriro v. Landrigan, 550
U.S. 465, 473, 127 S.Ct. 1933, 167 L.Ed.2d 836 (2007). A
state court's findings of fact are presumed to be correct

unless the petitioner rebuts the presumption by clear and

convincing evidence. 28 U.S.C. § 2254(e)(1).

Discussion

I. The State Postconviction Competency Hearing Did Not
Violate Tabler's Due Process Rights

As an initial matter, we need not reach Tabler's due process
claim because it was not presented to the district court. Parr
v. Quarterman, 472 F.3d 245, 261 (5th Cir.2006) (“We
generally will not consider an issue raised for the first time in
a COA application.”). Tabler's Rule 59(e) motion requesting

that the district court amend its judgment because counsel
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effectively abandoned him at the state competency hearing is
not sufficient to have preserved the issue for appeal. See
Simon v. United States, 891 F.2d 1154, 1159 (5th Cir.1990)
(Rule 59(e) motions “cannot be used to raise arguments
which could, and should, have been made before the
judgment issued.”).? But because the adequacy of the state
competency hearing is relevant to Tabler's claim of
ineffective assistance of counsel and attendant argument that
such ineffective assistance provides cause for his procedural

default, we will explain here why his due process challenge

also fails on the merits.

Unlike the factual findings of the trial judge that derive from
the competency hearing, the adequacy of the fact-finding
procedure itself is a question of law that we review de novo.
Mata v. Johnson, 210 F.3d 324, 327 (5th Cir.2000). A
competency hearing provides constitutional due process if
the hearing court (1) orders and reviews a current
examination by a medical or mental health expert, (2) allows
the parties to present any other relevant evidence on the
question of competency, and (3) if the judge—on the record
and in open court—questions the petitioner “concerning the

knowing and voluntary nature of his decision to waive

further proceedings.” *303 /d. at 331.

There is no question that Tabler's state hearing satisfied this
standard. First, the trial court appropriately ordered an

evaluation of Tabler's mental health by Dr. Harrison

following Tabler's request to waive his right to

postconviction collateral proceedings. Dr. Harrison's
examination ten weeks before Tabler's competency hearing
was sufficiently current to satisfy due process concerns. See
Murray, 243 Fed.Appx. at 54 (five-month-old expert report

satisfied due process).

Second, it is undisputed that the trial court provided Tabler
and his attorneys an opportunity to present any evidence they
deemed relevant to the competency determination. The thrust
of Tabler's argument is that his attorneys' failure to accept the
court's invitation to challenge his competency rendered the
hearing non-adversarial and thus constitutionally deficient.
But as the term “due process” suggests, the inquiry is
concerned only with whether a meaningful opportunity to
present evidence was provided, not whether such evidence
was in fact presented. Mathews v. Eldridge, 424 U.S. 319,
333, 96 S.Ct. 893, 47 L.Ed.2d 18 (1976) (“The fundamental
requirement of due process is the opportunity to be heard at a
meaningful time and in a meaningful manner.” (internal
quotation marks omitted)); see also Mata, 210 F.3d at 331
(competency hearing affords petitioner due process by
“allowing the parties to present any other evidence relevant

to the question of competency.” (emphasis added)).*

Third, the court questioned Tabler in open court and on the
record to determine that his waiver was both knowing and

voluntary. In response to questions from the court, Tabler

110a


https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989180526&pubNum=0000350&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_350_1159&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1159
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989180526&pubNum=0000350&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_350_1159&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1159
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000107295&pubNum=0000506&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_506_327&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_327
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000107295&pubNum=0000506&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_506_327&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_327
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000107295&pubNum=0000506&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_506_331&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_331
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000107295&pubNum=0000506&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_506_331&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_331
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012734887&pubNum=0006538&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_6538_54&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_6538_54
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012734887&pubNum=0006538&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_6538_54&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_6538_54
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142314&pubNum=0000708&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142314&pubNum=0000708&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142314&pubNum=0000708&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142314&pubNum=0000708&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000107295&pubNum=0000506&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_506_331&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_331
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000107295&pubNum=0000506&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_506_331&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_331

Tabler v. Stephens, 588 Fed.Appx. 297 (2014)

affirmed that he had conferred with his counsel and did not
wish to file a state habeas petition, and that he understood
that if his direct appeal was denied, he would be executed.
The court also showed Tabler the letter he had written to the
Court of Criminal appeals stating his intention to waive
postconviction relief and asked Tabler to explain his request.
Tabler replied that he was “asking the Court of Appeals to
drop all of my appeals after my direct appeal. And should my
direct appeal be denied, I'm asking for an execution date as
soon as possible.” After confirming that Tabler had not
changed his mind since authoring the letter, the court warned
Tabler that if he should reverse course and decide to file a
petition, the Court of Appeals would consider it untimely and
might decline to entertain it, to which Tabler replied that he
understood.’ This was clearly sufficient *304 under Mata.
Mata, 210 F.3d at 330-31 (the trial court “should seek to
elicit a narrative response from the defendant that he has
been advised of his rights, that he understands the details and
has discussed the matter with his attorney, and that he wishes

to waive his constitutional protections.”).

Finally, several of Tabler's challenges to the state court
competency hearing are challenges to the court's factual
finding of competency, not the process itself.® In this regard,
Tabler offers only his attorney's opinion that he is
incompetent, his criticism of Dr. Harrison's testimony as

unreliable, and the district court's finding in the federal

competency hearing that Tabler's attempted waiver of his

federal habeas rights was involuntary. As to Tabler's
argument that the result of his federal competency hearing
undermines the state court conclusion, a defendant's
competency is determined at the time the waiver is made.
And the federal district court did in fact conclude that Tabler
was mentally competent. The court only disregarded Tabler's
attempted waiver because of the alleged threats to his life
arising out of an incident that occurred affer he waived his
state postconviction appeals. Tabler's attorney's opinion that
Tabler is incompetent and an undefined challenge to Dr.
Harrison's evaluation do not approach the showing of clear
and convincing evidence needed to rebut the state trial
court's competency determination (and the Court of Criminal
Appeals' affirmance). Tabler's state competency hearing and

the resulting determination of competency did not deny him

due process.

II. Tabler's Postconviction Counsel Were Not
Constitutionally Ineffective and Tabler Waived Any
Potential Claims of Ineffective Assistance of Trial

Counsel

Tabler argues that he was denied the effective assistance of
counsel in both his state and federal habeas proceedings and
that his counsels' constitutionally-deficient performance
qualifies as cause to excuse the procedural default of his
ineffective-assistance-of-trial-counsel claims. To prevail on

an ineffective-assistance-of-counsel-claim, a petitioner must
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demonstrate that (1) “counsel's representation fell below an
objective standard of reasonableness” and that (2) “there is a
reasonable probability that, but for counsel's unprofessional
errors, the result of the proceeding would have been
different.” Strickland v. Washington, 466 U.S. 668, 688, 694,
104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). Tabler, through new
counsel Widder, alleges that Schulman and Jasuta provided
ineffective assistance at his state competency hearing by
failing to challenge his competence, which in turn led to the
waiver of his right to state habeas proceedings in which he
could have raised claims of ineffective assistance of his state
*305 trial counsel. Because Schulman and Jasuta were also
Tabler's federal habeas counsel, Tabler claims that they were
further ineffective in his federal habeas proceeding because
they faced an ethical conflict in raising claims about their

own ineffectiveness in the state competency hearing.

Insofar as Tabler is alleging that ineffective assistance of his
habeas counsel alone requires a remand to the district court
to re-litigate his petition, he is mistaken. It is well-
established that there is no federal constitutional right to
counsel in postconviction proceedings. Coleman v.
Thompson, 501 U.S. 722, 756-57, 111 S.Ct. 2546, 115
L.Ed.2d 640 (1991); Pennsylvania v. Finley, 481 U.S. 551,
555, 107 S.Ct. 1990, 95 L.Ed.2d 539 (1987). “Because a
petitioner does not have a constitutional right to counsel in
that a

post-conviction habeas proceedings, it follows

petitioner cannot claim ineffective assistance of counsel in

such proceedings.” Irving v. Hargett, 59 F.3d 23, 26 (5th

Cir.1995).

In Martinez v. Ryan, — U.S. ——, 132 S.Ct. 1309, 182
L.Ed.2d 272 (2012), the Supreme Court recognized a
“narrow exception” to the general rule that there is no right
to counsel in collateral that

proceedings, holding

“[ilnadequate assistance of counsel at initial-review
collateral proceedings may establish cause for a prisoner's
procedural default of a claim of ineffective assistance at
trial.” Id. at 1315; see also Trevino v. Thaler, — U.S. ——,
133 S.Ct. 1911, 1921, 185 L.Ed.2d 1044 (2013) ( Martinez
applies to Texas state habeas proceedings). An attorney's
error on direct appeal implicates the Sixth Amendment, and
where an “initial-review collateral proceeding is the first
designated proceeding for a prisoner to raise a claim of
ineffective assistance at trial, the collateral proceeding is in
many ways the equivalent of a prisoner's direct appeal as to
the ineffective-assistance claim.” Martinez, 132 S.Ct. at
1317. But the Court was clear that the Martinez exception
“does not extend to attorney errors in any proceeding beyond
the first occasion the State allows a prisoner to raise a claim
of ineffective assistance at trial, even though that initial-
review collateral proceeding may be deficient for other
reasons.” Id. at 1320. Moreover, Martinez is an equitable
rule, not a constitutional one, and does not provide

defendants a freestanding constitutional claim to raise in a

federal habeas petition. Id. at 1319.
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To fall within the Martinez exception and avoid procedural
default of any claim of ineffective assistance of trial counsel,
Tabler must demonstrate (1) that his state habeas counsel
were ineffective in an initial-review collateral proceeding,
“where the claim should have been raised,” and (2) “that the
underlying ineffective-assistance-of-trial-counsel claim is a
substantial one, which is to say that the prisoner must
demonstrate that the claim has some merit.” Id. at 1318.
Because Tabler waived his state postconviction rights, the
only state habeas proceeding that occurred was the
competency hearing. As Tabler could not have raised claims
of ineffective assistance of trial counsel at that hearing, no
“initial-review  collateral proceeding”—as defined in
Martinez—ever took place. The Supreme Court has not
expressly extended the reasoning of Martinez's “narrow
exception” to attorney errors that prevent an initial-review
collateral proceeding from being held (and thus prevent a
defendant from raising claims of ineffective assistance of
trial counsel). But we need not resolve that question here.
Even if ineffective assistance of state habeas counsel at a
postconviction competency hearing provides cause for the
procedural default of ineffective-assistance-of-trial-counsel
claims, Tabler fails to demonstrate that the performance of

his state habeas counsel *306 and state trial counsel was

constitutionally deficient.

To revive his ineffective-assistance-of-trial-counsel claims in
federal court (assuming Martinez applies), Tabler must first
show that his habeas counsels' performance at his
competency hearing was ineffective under Strickland. But
Schulman and Jasuta did not “abandon” Tabler at the hearing
as he now claims. To the contrary, they followed his explicit
instructions. “Neither the Supreme Court nor this court has
ever held that a lawyer provides ineffective assistance by
complying with the client's clear and unambiguous
instructions to not present evidence.” Wood v. Quarterman,
491 F.3d 196, 203 (5th Cir.2007). The state trial court, the
Court of Criminal Appeals, the federal district court, and
both doctors appointed to evaluate Tabler found him
mentally competent. It was completely reasonable for habeas
counsel to conclude that Tabler was competent, as they
subsequently represented to the district court, and to comply
with his directive not to argue otherwise. See Va. Legal
Ethics Op. No. 1737 (1999) (If a capital murder defendant is
found competent by a psychiatrist and desires a sentence of
death rather than life imprisonment, his attorney “is ethically

bound to carry out the client's directive, even though such

instruction is tantamount to a death wish.”).’

Martinez does not provide a vehicle to set aside procedural
default of any constitutional claim, but only preserves
ineffective-assistance-of-trial-counsel challenges forfeited
because of ineffective assistance of habeas counsel. Even if

Tabler could show that his state habeas counsel were
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ineffective, he has not made a “substantial showing” of his
underlying claim of ineffective assistance of trial counsel
required by Martinez. Tabler has merely listed potential
errors in bullet point format. Holding that a list of
hypothesized errors constitutes the requisite ‘“‘substantial
showing” of ineffective assistance at trial would transform
Martinez from a “narrow exception” providing cause for
procedural default into a virtual requirement of complete
review of the state trial on federal habeas. We decline to do

SO.

Tabler also offers a corollary ineffective assistance argument
predicated on his statutory right to counsel pursuant to 18
US.C. § 3599(a)(2). Citing recent Fourth Circuit
jurisprudence, Tabler asserts that he was denied effective
assistance in his federal habeas action because his state
habeas counsel also served as his federal habeas counsel, and
thus were necessarily impugned with an ethical conflict in
identifying potential Martinez claims. The Fourth Circuit has
held that “if a federal habeas petitioner is represented by the
same counsel as in state habeas proceedings, and the
petitioner counsel in order to

requests independent

investigate and pursue claims under Martinez ..., qualified
and independent counsel is ethically required.” Juniper v.
Davis, 737 F.3d 288, 290 (4th Cir.2013). “This is because a
clear conflict of interest exists in requiring petitioner's
counsel to identify and investigate potential errors that they
themselves to uncover

may have made in failing

ineffectiveness *307 of trial counsel while they represented
petitioner in his state post-conviction proceedings.” Fowler
v. Joyner, 753 F.3d 446, 462 (4th Cir.2014) (internal

quotation marks and alterations omitted).

Whatever the merits of the Fourth Circuit's rule, it is not
applicable here. The purpose of appointing independent
counsel is to investigate whether any potential Martinez
claims exist. Id. at 463. Tabler was appointed independent
counsel for his federal appeal who has had the opportunity to
investigate and present these claims. See id. (denying motion
for remand and appointment of independent counsel where
independent counsel had already been provided). Moreover,
the Fourth Circuit's rule was crafted for the typical Martinez
scenario, where state habeas counsel's ineffectiveness is his
failure to uncover ineffectiveness of trial counsel. What is
really at issue here is whether Tabler was competent to waive
his postconviction rights. Tabler is alleging that his habeas
counsel were ineffective for failing to challenge his
competency—not for failing to uncover ineffective
assistance of trial counsel claims, which they never had the
opportunity to do. Because Tabler's habeas counsel were not
ineffective in his competency hearing, he cannot prevail on
his Martinez claim even if he could otherwise make a
substantial showing of ineffectiveness of trial counsel (which

he does not). See Martinez, 132 S.Ct. at 1318 (to excuse

procedural default of ineffective-assistance-of-trial-counsel
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claims, prisoner must first show that his state habeas counsel

was ineffective under Strickland ).

I11. The District Court's Denial of Tabler's Habeas
Petition Without The Complete State Court Record Does
Not Require Remand

Tabler argues that the district court's decision to deny his
habeas petition is rendered unreliable because the court did
not have the entire trial transcript when it made its rulings.
Tabler requests that the entire case be remanded so the
district court can revisit its rulings with the full trial

transcript. But as this court has stated:

There is nothing in the statute or in the Habeas
Corpus Rules that requires a district court to
review a state court record in its entirety. Indeed,
federal courts do not sit as courts of appeal and
error for state court convictions. Whether it is
necessary to examine all of the state court
proceedings is a decision left to the discretion of
the district court judge. Here the district court
was satisfied to make its decision upon a review
of relevant portions of the state record. Dillard
neither objected nor requested that additional
transcripts be furnished, and no prejudice has
been shown. We therefore hold that no error has

been committed.

Dillard v. Blackburn, 780 F.2d 509, 513 (5th Cir.1986).

Tabler's attorneys supplemented his federal habeas petition
with nearly 150 pages of exhibits and record excerpts, which
the district court deemed sufficient to address the issues
presented. All that is required is that the relevant portions of
the record are available to the court. See Magouirk v.
Phillips, 144 F.3d 348, 362 (5th Cir.1998) (“Regardless of
how deferential the standard of review for state court fact
findings ... we fail to see how any review at all can be
conducted when the relevant portions of the state court
record on remand are not available for review.” (emphasis
added)). Ruling that a remand is required to allow review of
materials deemed unnecessary by both the district court and
Tabler himself would be tantamount to requiring district
courts to review the entirety of the state court record *308

before ruling on a habeas petition. This court has expressly

rejected that requirement.

Additionally, Tabler is unable to show prejudice from the
lack of a complete trial transcript. Ten of his fourteen claims
for relief were unexhausted. Of the four exhausted claims,
two of them—that executing the mentally ill and Texas's
“10-2” rule are unconstitutional—are not fact-specific
challenges that would be aided by a detailed examination of
the record. Similarly, the issue of whether Tabler's trial
impermissible

counsel's alleged jury argument was

procedurally barred may be adjudicated by simply reviewing
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a transcript demonstrating trial counsel's failure to object. As
to the final claim for relief that trial counsel's failure to
object to the prosecution's closing argument constituted
ineffective assistance of counsel, that is a legal question fully
capable of resolution on a partial transcript.® The district
court gave adequate consideration to Tabler's properly

presented claims.

IV. Tabler's Trial Counsel Was Not Constitutionally
Ineffective For Failing To Object To The Prosecution's
Closing Argument

Tabler's final claim for relief is that his trial counsel was
constitutionally ineffective for failing to object to the
prosecution's argument that the jury should not consider
Tabler's troubled childhood a mitigating circumstance
because it was unconnected to his crimes of murdering four
individuals outside of his family. Because the Court of
Criminal Appeals rejected this claim on its merits, Tabler
must not only establish that counsel was ineffective under
Strickland, but also that the state court's determination that
counsel was not constitutionally deficient was unreasonable.
See Harrington v. Richter, 562 U.S. 86, 131 S.Ct. 770, 788,
178 L.Ed.2d 624 (2011) (“The standards created by
Strickland and § 2254(d) are both ‘highly deferential,” and
when the two apply in tandem, review is ‘doubly so.” ”

(internal citations omitted)).

Tabler maintains that the prosecutor's argument violated
Tennard v. Dretke, 542 U.S. 274, 287, 124 S.Ct. 2562, 159
L.Ed.2d 384 (2004), which invalidated the Fifth Circuit's
requirement of a nexus between a defendant's crime and
mitigating evidence presented during trial before a court may
consider a defendant's Penry claim. A Penry claim, in turn,
alleges a violation of the Eight Amendment where the jury is
precluded from giving effect to mitigating evidence
presented by the defendant. See id. at 278-79, 124 S.Ct.
2562 (describing Penry v. Lynaugh, 492 U.S. 302, 109 S.Ct.
2934, 106 L.Ed.2d 256 (1989) and Penry v. Johnson, 532

U.S. 782,121 S.Ct. 1910, 150 L.Ed.2d 9 (2001)).

As an initial matter, Tabler is not challenging his inability to
bring a Penry claim and thus Tennard does not apply to his
habeas petition. The Supreme Court has invalidated
prosecutorial argument on the basis of the Eight Amendment
only once where a death sentence was rendered “by a
sentencer who ha [d] been led to believe *309 that the
responsibility for determining the appropriateness of the
defendant's death rests elsewhere.” Caldwell v. Mississippi,
472 U.S. 320, 328-29, 105 S.Ct. 2633, 86 L.Ed.2d 231
(1985). But “Caldwell is relevant only to certain types of
comment—those that mislead the jury as to its role in the
sentencing process in a way that allows the jury to feel less
responsible than it should for the sentencing decision.”

Darden v. Wainwright, 477 U.S. 168, 183 n. 15, 106 S.Ct.

2464, 91 L.Ed.2d 144 (1986); see also Romano v. Oklahoma,
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512 US. 1, 8, 114 S.Ct. 2004, 129 L.Ed.2d 1 (1994)
(Caldwell prohibits the prosecution from misleading the jury

regarding the role it plays in the sentencing decision).

Even under the broadest interpretation of a Penry claim,
Tabler does not fall within its purview. While the prosecution
did state that mitigating evidence was irrelevant to the jury's
sentencing determination, the jury was specifically instructed
to “consider all evidence admitted at the guilt or innocence
stage and the punishment stage, including evidence of the
defendant's background or character or circumstances ... that
militate[ ] against the imposition of the death penalty.”
Compare Penry v. Lynaugh, 492 U.S. 302, 326, 109 S.Ct.
2934, 106 L.Ed.2d 256 (1989) (“In light of the prosecutor's
argument, and in the absence of appropriate jury
instructions, a reasonable juror could well have believed that
there was no vehicle for expressing the view that Penry did

not deserve to be sentenced to death based upon his

mitigating evidence.” (emphasis added)).

In any case, Tabler is not alleging a claim under the Eighth
Amendment, but one under the Sixth. As the Court of
Criminal Appeals and the district court found, there is
nothing to establish that trial counsel's failure to object was
not the exercise of legitimate trial strategy. With regard to the
prejudice prong of the Strickland test, as just noted, the jury
was instructed to consider evidence of Tabler's background

and is presumed to have followed that instruction. Weeks v.

Angelone, 528 U.S. 225, 234, 120 S.Ct. 727, 145 L.Ed.2d
727 (2000). Considering the evidence presented at trial of
Tabler's culpability; the expansive argument defense counsel
made as to Tabler's “abnormality,” which included testimony
from three medical professionals as to Tabler's mental health,
and in the case of Dr. Jacobvitz, focused specifically on the
developmental effects of Tabler's childhood; defense
counsel's own admonition to the jury that mitigating
evidence did not have to be connected to Tabler's crimes; and
the court's instruction that Tabler's background should be
considered in the jury's sentencing decision, Tabler cannot
show that it is reasonably likely that, but for the prosecution's
misstatements, he would have received a sentence of life
imprisonment instead of death. Accordingly, his ineffective-

assistance-of-trial-counsel claim fails to approach the

required showing of a denial of a constitutional right.

Conclusion

For the foregoing reasons, we DENY Tabler's petition for a

COA.

JAMES L. DENNIS, Circuit Judge, dissenting:

This case presents difficult and interesting issues about how
courts should address the requests of a death-sentenced
defendant to first waive his rights, including his right to life

itself, and then revoke the waiver. Reasonable minds could
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differ on how best to address the troubling circumstances
that have been presented in this case. However, I cannot
agree with the majority's resolution here because it is not in

accordance with law.

*310 Under Martinez v. Ryan, — U.S. ——, 132 S.Ct.
1309, 182 L.Ed.2d 272 (2012), and Trevino v. Thaler, —
U.S. ——, 133 S.Ct. 1911, 185 L.Ed.2d 1044 (2013), the
state-court procedural default of certain challenges to a
conviction or sentence may be excused, and those claims
may be litigated in federal habeas proceedings (rather than
precluded from consideration), if the habeas petitioner shows
that the default stemmed from the ineffective assistance of
the petitioner's state counsel. Therefore, under Martinez and
Trevino, the effectiveness of state habeas counsel may be an

important issue during federal habeas proceedings.

Here, however, when the federal district court appointed
attorneys to represent Richard Lee Tabler during his federal
habeas proceedings, see 18 U.S.C. § 3599(a)(2) (right to
counsel), the court appointed the same attorneys who
represented him in the state proceedings and whose
representation there was arguably ineffective.! Because
Tabler's federal attorneys also represented him in the state
proceedings, they were conflicted from arguing in federal
court that their assistance during the earlier state proceedings
was inadequate. There can be no serious doubt that an
attorney is conflicted from that  his

arguing own

representation was ineffective. Therefore, Tabler's statutory
right to counsel—unconflicted counsel—in the federal
proceedings was denied. Indeed, the Fourth Circuit has
recognized the conflict of interest in materially identical
circumstances. See Gray v. Pearson, 526 Fed.Appx. 331, 334
(4th Cir.2013); Juniper v. Davis, 737 F.3d 288, 289 (4th
Cir.2013). We should grant a certificate of appealability,
vacate the district court's judgment, and remand for
adjudication with unconflicted counsel. But the majority
declines to do so and instead brushes aside the conflict of
interest that deprived Tabler of his legal right to counsel,

which is a right that the law does not allow us to ignore.

Moreover, in order to disregard Tabler's right to counsel, the
majority renders judgment on the effectiveness of Tabler's
state habeas attorneys. Those attorneys were, the majority
concludes, effective. This is a stunning decision. Under
Martinez and Trevino, the effectiveness of Tabler's state
habeas attorneys was an important issue in federal court, and
Tabler's federal attorneys were conflicted from litigating and
did not litigate that issue. There has thus been no record
development on the issue, and the majority has no basis but
pure speculation to purport to decide that Tabler's state
habeas attorneys afforded effective representation. See
Satterwhite v. Texas, 486 U.S. 249, 256, 108 S.Ct. 1792, 100
L.Ed.2d 284 (1988) (“Since the scope of a violation such as a
deprivation of the right to conflict-free representation cannot

be discerned from the record, any inquiry into its effect on
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the outcome of the case would be purely *311 speculative.”).
In essence, the majority concludes that we can violate
Tabler's right to unconflicted counsel based on an
assumption that unconflicted counsel would probably do him
no good anyway. The law does not allow this sort of

judgment “based on an assumption.” United States v.

Herrera, 412 F.3d 577, 582 (5th Cir.2005).

For the reasons hereinafter assigned, I respectfully dissent.

On April 2, 2007, Tabler was sentenced to death in Texas
state court.? Following his conviction, on April 24, the state
court appointed attorneys David Schulman and John Jasuta
to represent Tabler during his state habeas proceedings. See
Tex.Crim. Proc.Code art. 11.071 § 1, 2 (right to appointment
of counsel “for an application for a writ of habeas corpus in
which the applicant seeks relief from a judgment imposing a

penalty of death™).

On August 11, 2008, Tabler, acting pro se although he was
represented by counsel, sent a letter to the Texas Court of
Criminal Appeals asking to waive his “rights to habeas
corpus proceedings and volunteer for execution.” The Court

of Criminal Appeals forwarded the letter to the state trial

court, which held a hearing on September 30, 2008 to

address Tabler's competency to waive his state habeas rights.

Today, Tabler, who is no longer represented by Schulman
and Jasuta and is now represented by a new attorney, Marcia
Widder, contends, through the new attorney, that the
competency-and-waiver hearing was flawed because it was
non-adversarial in nature. That is, Tabler's attorneys then,
Schulman and Jasuta, did not litigate Tabler's competency to
waive his habeas rights nor did they seek to have the court
appoint a representative for Tabler's interests who would
litigate the issue. Tabler, through attorney Widder, further
contends that, because Schulman and Jasuta had significant
indicia of Tabler's unstable mental state—including that he
had previously decided to drop all legal appeals only to
change his mind later on numerous occasions—it was
ineffective assistance of counsel for them to allow Tabler to
waive his habeas rights without taking action to test his
competency.’ See, e.g., Newman v. Norris, No. 05-2107,
2008 WL 222689, at *8 (W.D.Ark. Jan. 24, 2008) (“The
position that Petitioner was not competent to waive his rights
to counsel and to seek post-conviction relief should have
been advanced by an attorney, either a counsel of record or a
‘next friend.” The court's failure to appoint such a
representative resulted in an evidentiary hearing that failed to
adequately develop all material facts and failed to *312
afford Petitioner the process he was due, resulting in a

hearing that was neither full nor fair.”’); Appel v. Horn, 250
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F.3d 203, 215 (3d Cir.2001) (“[The attorneys] had the
obligation to act as counsel at Appel's competency hearing
by subjecting the state's evidence of competency to
meaningful adversarial testing.”). But Schulman and Jasuta
took no such action, and, at the conclusion of the non-
adversarial hearing, the state court declared Tabler's state
habeas rights waived. On November 5, 2008, the state court

issued an order dispensing with the habeas action.

Then Tabler changed his mind. On June 29, 2009, he wrote a
letter to the state trial court requesting that his state habeas
case be reinstated. Schulman and Jasuta, acting as Tabler's
counsel, filed a motion with the Court of Criminal Appeals to
continue the representation and to file a state habeas petition
on Tabler's behalf. The court denied the motion because, it
said, the record “demonstrates that [Tabler] made a knowing

and voluntary choice to waive habeas review.”

On February 12, 2010, Tabler's federal habeas proceedings in
district court began with an application for stay of execution
and motion for appointment of counsel. Both were filed by
Schulman and Jasuta, on Tabler's behalf. On February 25, the
district court appointed Schulman and Jasuta as Tabler's
federal habeas counsel. See 18 U.S.C. § 3599(a)(2) (right to
counsel in federal habeas proceedings “seeking to vacate or
set aside a death sentence”). On November 13, 2011,

Schulman and Jasuta filed Tabler's federal habeas petition.

The district court dismissed the petition in full on February

9,2012.

On March 20, 2012, the Supreme Court decided Martinez v.
Ryan, —U.S. ——, 132 S.Ct. 1309, 182 L.Ed.2d 272
(2012). In Martinez, the Court held generally that the state-
court procedural default of certain challenges to a conviction
or sentence (specifically, ineffective-assistance-of-trial-
counsel claims under the Sixth Amendment) may be
excused, and those claims may be litigated in federal habeas
proceedings (rather than precluded from consideration), if
the habeas petitioner shows that the default stemmed from
the ineffective assistance of his state habeas counsel. /d. at
1320 (“Where, under state law, claims of ineffective
assistance of trial counsel must be raised in an initial-review
collateral proceeding, a procedural default will not bar a
federal habeas court from hearing a substantial claim of
ineffective assistance at trial if, in the initial-review collateral

proceeding, there was no counsel or counsel in that

proceeding was ineffective.”).

As a result of Martinez, the effectiveness of state habeas
counsel became a significant issue in federal habeas
proceedings. Thus, Schulman and Jasuta, who served as
Tabler's state habeas counsel, realized that they should no
longer serve as his federal counsel, as they have an obvious
conflict of interest against arguing that their work in the state

court was Ineffective. On March 29, 2012, Schulman and
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Jasuta moved in the district court to withdraw as Tabler's
attorneys and for the appointment of new counsel,

explaining:

Martinez may require the appointment of
different counsel in federal habeas proceedings
than those who represented the applicant in state
habeas corpus proceedings. It provides a legal
avenue for new habeas counsel to pursue
procedurally defaulted claims in federal court by
that state habeas counsel

arguing were

ineffective. Applicant is entitled to such counsel.

On April 4, 2012, the district court denied the motion. The
court explained that it was “persuaded that no attorneys
could have proceeded, or could proceed, any *313 more

effectively than the attorneys currently on this case.”

On April 26, 2012, Widder appeared in the district court and
moved to substitute herself for Schulman and Jasuta as
Tabler's federal habeas counsel. The following day,
Schulman and Jasuta moved again to withdraw as counsel
and for the appointment of new counsel, specifically, Widder.

LLINT3

Again, they explained that a “legal conflict” “prevent[ed]
them from proceeding.” They were “not,” they explained, “in
a position to litigate any claims pursuant to the effect of the
Supreme Court's recent decision in Martinez.” On May 1,

2012, the district court granted the motions, allowing Widder

to substitute for Schulman and Jasuta as Tabler's federal

counsel. The next day, Tabler, through attorney Widder, filed

his notice of appeal.

While Tabler's appeal was pending, on May 28, 2013, the
Supreme Court decided Trevino v. Thaler, — U.S. ——,
133 S.Ct. 1911, 185 L.Ed.2d 1044 (2013). Overturning
precedent from this court to the contrary, the Court held in
Trevino that the rule of Martinez applies in Texas. Id. at
1921; see also Ibarra v. Thaler, 687 F.3d 222, 227 (5th

Cir.2012), overruled by Trevino, 133 S.Ct. at 1916, 1921.

This court called for supplemental briefing on the effect of
Trevino. Tabler, through attorney Widder, now contends that
the conflict of interest Schulman and Jasuta faced as a result
of Martinez and Trevino deprived Tabler of his statutory right
to counsel. Tabler, through Widder, asks this court to grant
the requested certificate of appealability, vacate the district

court's judgment, and remand to the district court for

adjudication, with unconflicted counsel, of whether
Schulman and Jasuta's representation during the
competency-and-waiver hearing, which led to Tabler

asserting no state habeas claims, was ineffective and resulted
in the default of any substantial ineffective-assistance-of-

trial-counsel claims.

II.
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Tabler v. Stephens, 588 Fed.Appx. 297 (2014)

As a habeas petitioner challenging his death sentence, Tabler
has a statutory right to counsel in the federal habeas
proceedings. See 18 U.S.C. § 3599(a)(2) (right to counsel in
federal habeas proceedings “seeking to vacate or set aside a
death sentence”).* The statutory right to counsel
encompasses a right to counsel who are not precluded from
effective representation because of a conflict of interest. See
Martel v. Clai, —U.S. ——, 132 S.Ct. 1276, 1286, 182
L.Ed.2d 135 (2012) (under § 3599, courts “have to ensure
that the defendant's statutory right to counsel was satisfied
throughout the litigation,” and, “if the first lawyer developed

2 ¢

a conflict,” “the court would have to appoint new counsel”);
Johnson v. Gibson, 169 F.3d 1239, 1254 (10th Cir.1999) (a
conflict of interest is “good cause” to substitute counsel
under prior version of § 3599 previously codified at 21
U.S.C. § 848(q)); Jeffers v. Lewis, 68 F.3d 295, 298 (9th Cir.)
(the right to counsel under § 848(q) “encompasses a
requirement of counsel who are not disabled by conflict of
interest”), vacated en banc on other grounds, 68 F.3d 299
(9th Cir.1995); accord Hanna v. Bagley, No. 1:03—-CV-801,
2014 WL 1342985, at *5 (S.D.Ohio Apr. 3, 2014)

(substituting counsel under § 3599 to avoid risk of conflict).

A significant conflict of interest arises if an attorney must
argue that his own representation at an earlier stage of the
litigation *314 was ineffective. See Maples v. Thomas, —
U.S. ——, 132 S.Ct. 912, 925 n. 8, 181 L.Ed.2d 807 (2012)
the

(a “significant conflict of interest arose” when

circumstances were such that the law firm's “strongest
argument” on behalf of the firm's client was that the firm had
earlier abandoned the client); United States v. Del Muro, 87
F.3d 1078, 1080 (9th Cir.1996) (“Del Muro argues on appeal
that the district court created an inherent conflict of interest
by forcing trial counsel to prove his own ineffectiveness....
We agree.”); Holmes v. Norris, 32 F.3d 1240, 1240—41 (8th
Cir.) (“One could hardly expect that lawyer to argue his own
ineffectiveness with any degree of conviction or
persuasiveness. To make such an argument places a lawyer
in the sharpest sort of conflict of interest.”), summarily
vacated en banc, 32 F.3d 1240 (8th Cir.1994); Abbamonte v.
United States, 160 F.3d 922, 925 (2d Cir.1998) (observing
that attorneys are “not inclined to seek out and assert [their]

own prior ineffectiveness”); Sasser v. Hobbs, 735 F.3d 833,

852 (8th Cir.2013) (similar).

Accordingly, one of our sister circuits and several district
courts have recognized the logical conclusion that, in federal
habeas proceedings, attorneys are conflicted from arguing
their own ineffectiveness in the earlier state habeas
proceedings, which Martinez and Trevino now call for. Gray
v. Pearson, 526 Fed.Appx. 331, 334 (4th Cir.2013) (“We find
that a clear conflict of interest exists in requiring Gray's
counsel to identify and investigate potential errors that they
themselves may have made in failing to uncover
ineffectiveness of trial counsel while they represented Gray

in his state post-conviction proceedings.”);
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737 F.3d 288, 290 (4th Cir.2013) (“[A]s in Gray, we find it
ethically untenable to require [federal habeas] counsel to
assert claims of his or her own ineffectiveness in the state
habeas proceedings in order to adequately present defaulted
ineffective-assistance-of-trial-counsel claims under Martinez
in the federal habeas proceedings.”); Huebler v. Vare, No.
3:05-CV—48, 2014 WL 1494271, at *2-3 (D.Nev. April 15,
2014) (“Following Martinez, current counsel thus is placed
in a position of having to review the performance of a state
post-conviction litigation team on which she worked—
including as an attorney—to determine whether the team
inadequately failed to raise additional claims.... Current
counsel is under an obligation under Martinez to conduct
such review, and she has a conflict of interest when doing so.
That conflict of interest is real, actual and current.”) (quoting
Bergna v. Benedetti, No. 3:10-CV-389, 2013 WL 3491276,
at *2 (D.Nev. July 9, 2013)); accord Farnum v. Legrand, No.
2:13—-CV-1304, 2013 WL 5817033, at *3 (D.Nev. Oct. 9,
2013); Ferguson v. Allen, No. 3:09—-CV-138, 2014 WL

3689784, at *13 n. 15 (N.D.Ala. July 21, 2014).

In Gray, the Fourth Circuit addressed materially identical
circumstances as presented here. There, following the
petitioner's state habeas proceedings, the petitioner filed
federal habeas proceedings, and “[t]he district court
appointed the same attorneys who had represented Gray in

the state habeas proceedings to represent him in his federal

habeas proceedings.” 526 Fed.Appx. at 332. As here, the

petitioner in Gray contended on appeal that, as a result of
Martinez (which, as here, was decided during the pendency
of the case), he was denied his right to “the appointment of
independent [i.e., unconflicted] counsel in his federal habeas

proceeding.” Id. In other words,

Gray argues, in essence, that because he has been
represented by the same counsel in both state and
federal post-conviction proceedings, he is unable
to identify any potential Martinez claims and to
*315 rely thereon to assert “cause” to excuse any
such otherwise procedurally defaulted claims
because in order to do so his current counsel
would be required to argue their own
ineffectiveness in their representation of him in
state  post-conviction  proceedings.  Gray
maintains that such a task would create a conflict
of interest that contravenes his counsels'
professional ethical duties and thereby corrode

their duty of vigorous representation.

Id. at 334. The Fourth Circuit “agree[d]” that a “clear

conflict of interest” existed. Id. at 332, 334.

Further, the Fourth Circuit rejected the state's argument that
the conflict of interest should be disregarded because Gray

had, on appeal, failed to identify any “sufficiently

substantial” ineffective-assistance-of-trial-counsel claims

(referred to by the court as “Martinez claims™):
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The fact, even if true, that Gray's counsel did not
identify any “sufficient [ly] substantial” claim
under Martinez does not undercut their request
that independent counsel be appointed to explore
Gray's Martinez claims. We see no material
difference between an ethical prohibition on a
lawyer's attempt to investigate or advance her
own potential errors, on the one hand, and a like
prohibition on her attempts to identify and
produce a list of her own errors giving rise to a

“substantial claim” on the other hand.

Id. at 334-35 (quotation marks, italics, and alteration in
original). Accordingly, the Fourth Circuit vacated the district
court's judgment and remanded to the district court for
further proceedings with unconflicted counsel. Id. at 335.
(The Fourth Circuit later adopted Gray's reasoning in a

published opinion. See Juniper, 737 F.3d at 289.)

Tabler's case is identical. Here, as a result of Martinez and
Trevino, Schulman and Jasuta, Tabler's attorneys, had a
conflict of interest that precluded them from effectively
representing Tabler in his federal habeas proceedings. In
federal court, the only way for Tabler to claim ineffective
representation at trial was to first show that his state habeas
counsel, who allowed him to waive state habeas proceedings
without an adversarial process to test his competency to do
so, acted ineffectively in doing so. See Martinez, 132 S.Ct. at

1320. Schulman and Jasuta were Tabler's attorneys in both

his initial state habeas proceedings and his later federal
habeas proceedings. In the federal proceedings, they were
conflicted from arguing that they were ineffective in the

earlier state proceedings.

In short, Tabler had a statutory right to counsel in his federal
habeas proceedings, and that right was violated when the
district court appointed counsel that were conflicted from
litigating their own ineffectiveness in the state habeas
proceedings (which was necessary to assert ineffective-
assistance-of-trial-counsel claims on Tabler's behalf). This
court should grant a certificate of appealability, vacate the
district court's judgment, and remand to the district court so
that Tabler, with unconflicted counsel (such as his current
attorney, Widder), may have an opportunity to litigate state
habeas counsels' alleged ineffectiveness. Cf. Mixon v. United
States, 620 F.2d 486, 487 (5th Cir.1980) (vacating and
remanding district court's judgment because the magistrate
judge had conflict of interest and, thus, “we treat the

proceedings and the disposition below as a nullity™).

III.

For the reasons I have explained, the effectiveness of Tabler's
state habeas attorneys *316 (Schulman and Jasuta) is an
important issue in this case, and Tabler's federal habeas

attorneys (again, Schulman and Jasuta) were conflicted and
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unable to litigate that issue because it would require them to
press their own ineffectiveness as attorneys. Nevertheless,
the majority believes that we can ignore the conflict of
interest that precluded Tabler's attorneys from litigating their
effectiveness because the attorneys were, the majority
decides, effective. Ante, at 305 (“Tabler fails to demonstrate
that the performance of his state habeas counsel was
constitutionally deficient.”); id. at 307 (“Tabler's habeas
counsel were not ineffective....””). The majority's decision to
render judgment on the effectiveness of Tabler's attorneys is
stunning. That issue has never been litigated. Evidence has
never been gathered, a record has never been developed, and
legal arguments have never been presented to the state
courts, the federal district court, or this court. The majority's
conclusion that Tabler's counsel were effective is utter

speculation.

The precise issue is whether it was ineffective representation
for Schulman and Jasuta during the state habeas proceedings
to allow Tabler to waive his habeas rights without taking
action to test his competency to do so. There are some
indications in the record that Schulman and Jasuta ought to
have been skeptical of Tabler's competency to make the
waiver, namely, that on several prior occasions, Tabler had
sought to waive his rights and volunteer for execution and
then changed his mind. Indeed, after the state court accepted
Tabler's waiver, Schulman and Jasuta would later come to

believe that Tabler “suffers from serious mental disabilities”

and “is not competent and able to make a knowing,
voluntary, and intelligent waiver”—but, at that point, it was
too late. See supra, note 3. Under Martinez and Trevino,
Tabler's federal habeas attorneys should have sought to prove
that the representation of the state habeas attorneys was
ineffective, but that never happened here because the
attorneys were conflicted from doing so. There has been no
litigation, and we have no record, as to whether Tabler's state

habeas attorneys provided effective representation.

It is obvious that this court cannot decide a claim of
ineffective assistance of counsel on an assumption rather
than actual evidence. Although that principle should require
no citation, it nevertheless has ample support. E.g., United
States v. Hayes, 532 F.3d 349, 355 (5th Cir.2008) (“Because
the district court did not hold an evidentiary hearing, we
would be engaging in speculation, preventing adequate
review of the district court's judgment as to whether defense
counsel performed unreasonably under Strickland.”); United
States v. Culverhouse, 507 F.3d 888, 898 (5th Cir.2007)
(“Without any evidence as to counsel's strategy, we refuse to
make hindsight guesses on the matter.”); United States v.
Herrera, 412 F.3d 577, 582 (5th Cir.2005) ( “Rather than
decide the question based on an assumption, the better
approach is to have the district court conduct an evidentiary
hearing.”); United States v. Bramlett, 191 Fed.Appx. 271,
272 (5th Cir.2006) (“Resolution of Bramlett's ineffective

assistance of counsel claim turns on a factual issue, namely,

125a


https://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ic94ca545475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0
https://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ic94ca545475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016353995&pubNum=0000506&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_506_355&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_355
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016353995&pubNum=0000506&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_506_355&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_355
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016353995&pubNum=0000506&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_506_355&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_355
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016353995&pubNum=0000506&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_506_355&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_355
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013963050&pubNum=0000506&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_506_898&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_898
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013963050&pubNum=0000506&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_506_898&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_898
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013963050&pubNum=0000506&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_506_898&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_898
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013963050&pubNum=0000506&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_506_898&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_898
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006777425&pubNum=0000506&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_506_582&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_582
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006777425&pubNum=0000506&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_506_582&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_582
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006777425&pubNum=0000506&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_506_582&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_582
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006777425&pubNum=0000506&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_506_582&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_582
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009582958&pubNum=0006538&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_6538_272&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_6538_272
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009582958&pubNum=0006538&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_6538_272&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_6538_272
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009582958&pubNum=0006538&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_6538_272&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_6538_272
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009582958&pubNum=0006538&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_6538_272&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_6538_272

Tabler v. Stephens, 588 Fed.Appx. 297 (2014)

whether his trial counsel informed him of the statutory
maximum sentence. The district court has made no factual
findings with regard to this issue. This court should not make
that factual assessment in the first instance.”). Despite this
precedent, the majority purports to do what the law does not
allow: it renders judgment on the effectiveness of Tabler's
state habeas attorneys, an issue for which we have no record,

based on utter speculation.

*317 When, as here, a litigant has the right to an attorney, the
problem with that attorney having a conflict of interest is that
it undermines or defeats the adversary process upon which
our judicial system is premised. Courts decide cases based
on records amassed and presented by adverse parties. If one
side's performance was hampered by a conflict of interest,
the court is left with a record that is inadequate for rendering
decision in accordance with the usual adversarial process.
See Satterwhite v. Texas, 486 U.S. 249, 256, 108 S.Ct. 1792,
100 L.Ed.2d 284 (1988) (“Since the scope of a violation such
as a deprivation of the right to conflict-free representation
cannot be discerned from the record, any inquiry into its
effect on the outcome of the case would be purely
speculative.”); United States v. Segarra—Rivera, 473 F.3d
381, 384 (Ist Cir.2007) (explaining that the issue of an
attorney conflict was “logically antecedent” to the
substantive question the district court faced because, if the

attorney was conflicted, “it would cast doubt upon the

validity of the record on which the district court ruled””). The

majority's approach here turns the adversary system on its
head. Tabler's federal habeas attorneys were conflicted from
litigating the ineffectiveness of Tabler's state habeas
attorneys, and they did not litigate that issue. This court
cannot ignore the conflict for the reason that, from our
vantage point, the representation of Tabler's state habeas
attorneys appears to have been fine. We have no record upon
which to decide that, and we cannot, in accordance with due
process, “decide the question based on an assumption.”
Herrera, 412 F.3d at 582. The majority's approach, which
decides unlitigated claims on assumptions about their merits
in order to affirm the lack of adversarial litigation, “puts the
cart before the horse.” Segarra—Rivera, 473 F.3d at 384. The
law requires that Tabler have the assistance of unconflicted
counsel to press his legal claims. See 18 U.S.C. § 3599(a)(2).
Only after those claims are asserted by Tabler's counsel, as is

his right, may this court decide the merits of those claims.’

IV.

This court may bristle at the prospect of delaying execution
of the state court's judgment of death while Tabler proceeds
through a second round of federal habeas proceedings. But it
is this court's duty to apply the law, not abstract principles of
fairness or policy. Congress has provided Tabler with the
right to an attorney in his federal habeas proceedings, and

that right *318 was violated when Tabler was afforded
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counsel who were conflicted from effective representation.
Contrary to the majority's conclusion, we cannot ignore that

legal error. I respectfully dissent.

All Citations

588 Fed.Appx. 297
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Footnotes

Pursuant to 5th Cir. R. 47.5, the court has determined that this opinion should not be published and is not precedent
except under the limited circumstances set forth in 5th Cir. R. 47.5.4.

Although the Court of Criminal Appeals rejected six of Tabler's challenges, Tabler raised only four of those claims in
his federal habeas petition. The other two claims—a challenge to the jury instructions and the admissibility of
Tabler's confessions—were neither raised as independent grounds of relief nor adequately briefed. Accordingly, those
claims were waived.

Tabler's further assertion that the adequacy of the state competency hearing was raised in the district court because
that court relied on the validity of the waiver in denying Tabler's request to stay his federal habeas proceedings lacks
merit. Vague references to the sufficiency of the state court's findings are inadequate to have preserved the issue for
appeal.

Mata involved review of a federal district court hearing to determine the competency of a defendant seeking to waive
his federal habeas rights. Because the standard is a constitutional one, this court has applied the Mata test in
reviewing an analog state hearing. See Murray v. Quarterman, 243 Fed.Appx. 51, 53-54 (5th Cir.2007).

Tabler's own citations, which focus on a state court's denial of the opportunity to present evidence of incompetence,
demonstrate this basic proposition. See Ford v. Wainwright, 477 U.S. 399, 412—-14, 106 S.Ct. 2595, 91 L.Ed.2d 335
(1986) (“Any procedure that precludes the prisoner or his counsel from presenting material relevant to his sanity or
bars consideration of that material by the factfinder is necessarily inadequate.” (emphasis added)).

Tabler also argues that the trial court misled him regarding the timeline for filing his state habeas petition by
suggesting that his petition for habeas corpus would not be due until after the Court of Criminal Appeals ruled on his
direct appeal. Even were this true, such an error would be harmless. Tabler was not only represented by counsel who
would know the correct timeframe for filing the petition, but Tabler was also waiving that right. Because he was
forfeiting his right to pursue collateral relief, it is irrelevant that the court provided ambiguous information as to the
filing deadline. Tabler does not assert that the court misled him regarding the substance of his habeas rights (which it
did not).

A defendant's competency to waive habeas proceedings is determined by whether “he has capacity to appreciate his
position and make a rational choice with respect to continuing or abandoning further litigation or on the other hand
whether he is suffering from a mental disease, disorder, or defect which may substantially affect his capacity in the
premises.” Rees v. Peyton, 384 U.S. 312, 314, 86 S.Ct. 1505, 16 L.Ed.2d 583 (1966). The capacity for “rational
choice” in this context is equivalent to the capacity for “rational understanding” in determining a defendant's
competency to stand trial. Godinez v. Moran, 509 U.S. 389, 398 n. 9, 113 S.Ct. 2680, 125 L.Ed.2d 321 (1993); see
also Rumbaugh v. Procunier, 753 F.2d 395, 398-99 (5th Cir.1985) (describing three-part test for determining whether
a defendant is competent to waive postconviction relief).

It is also doubtful that Tabler could establish prejudice. The same judge that presided over Tabler's competency
hearing presided over his trial, and thus would have already heard much of the evidence regarding Tabler's mental
health, including testimony from four mental health professionals during the punishment phase. See Dennis ex rel.
Butko v. Budge, 378 F.3d 880, 894 (9th Cir.2004) (“[JJudges who have an opportunity to observe and question a
prisoner are often in the best position to judge competency, especially ... where the judge has had more than one
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opportunity to observe and interact with the prisoner.”).

Tabler also suggests that the district court could not validly uphold the state court's waiver hearing without the benefit
of the mental health testimony presented at his trial. This contention is puzzling for the reason that, as already noted,
the adequacy of the competency hearing was not presented to the district court (indeed, that is the very basis for
Tabler's unavailing argument that independent counsel should have been appointed at the federal level). Accordingly,
the district court had no need for this information. In any case, for the reasons now exhaustively discussed, there is no
question that Tabler's competency hearing and the factual determination of competence itself satisfied due process.

It is argued that their representation during the state proceedings was ineffective because they disregarded indicia of
Tabler's troubled mental state and allowed him to waive his right to state habeas proceedings without testing his
competency to waive such rights. See, e.g., Newman v. Norris, No. 05-2107, 2008 WL 222689, at *8 (W.D.Ark. Jan.
24, 2008) (“The position that Petitioner was not competent to waive his rights to counsel and to seek post-conviction
relief should have been advanced by an attorney, either a counsel of record or a ‘next friend.” The court's failure to
appoint such a representative resulted in an evidentiary hearing that failed to adequately develop all material facts
and failed to afford Petitioner the process he was due, resulting in a hearing that was neither full nor fair.””); Appel v.
Horn, 250 F.3d 203, 215 (3d Cir.2001) (“[The attorneys] had the obligation to act as counsel at Appel's competency
hearing by subjecting the state's evidence of competency to meaningful adversarial testing.”).

On December 16, 2009, the Texas Court of Criminal Appeals affirmed the conviction and death sentence. Tabler v.
State, No. AP-75,677, 2009 WL 4931882 (Tex.Crim.App. Dec. 16, 2009) (unpublished).

After the September 30, 2008, competency-and-waiver hearing, Tabler sent a letter to the United States Supreme
Court seeking to have the Court dismiss the pending petition for writ of certiorari regarding his direct appeal to the
Texas Court of Criminal Appeals. On June 15, 2010, attorneys Schulman and Jasuta, along with Tabler's direct appeal
attorney, filed a statement in the Supreme Court stating, inter alia, that Tabler “suffers from serious mental
disabilities” and “is not competent and able to make a knowing, voluntary and intelligent waiver.” The attorneys
further stated that Tabler “has decided and determined to drop all appeals on at least five previous occasions over the
last three years,” and “[i]n each instance ... would subsequently change his mind.” At least two of those instances
occurred before the September 30, 2008, hearing.

Attorneys Schulman and Jasuta were appointed by the district court as Tabler's habeas attorneys under § 3599(a)(2).

The majority seems to suggest that we can render judgment on Tabler's unlitigated claim of ineffective assistance
because Tabler was appointed a new, unconflicted attorney on appeal (that is, to request a certificate of appealability
from this court), and that attorney could have theoretically researched outside the record to prepare attorney-
ineffectiveness claims for assertion in this appellate court that were not previously asserted in the district court. See
ante, at 307 (“Tabler was appointed independent counsel for his federal appeal who has had the opportunity to
investigate and present these claims.”). This, again, is clear error. “The general rule in this circuit is that a claim of
ineffective assistance of counsel cannot be resolved on direct appeal when the claim has not been raised before the
district court since no opportunity existed to develop the record on the merits of the allegations.” United States v.
Higdon, 832 F.2d 312, 313-14 (5th Cir.1987). We cannot fault Tabler's appellate attorney for failing to assert
attorney-ineffectiveness claims on appeal that were not previously asserted in the district court when our precedent
does not allow such, as this court has said time and again. See, e.g., United States v. London, 568 F.3d 553, 562 (5th
Cir.2009); United States v. Brewster, 137 F.3d 853, 859 (5th Cir.1998); United States v. Thomas, 12 F.3d 1350, 1368
(5th Cir.1994); United States v. Owen, 418 Fed.Appx. 285, 287 (5th Cir.2011).

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.

129a


https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014916040&pubNum=0000999&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014916040&pubNum=0000999&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014916040&pubNum=0000999&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014916040&pubNum=0000999&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001376836&pubNum=0000506&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_506_215&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_215
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001376836&pubNum=0000506&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_506_215&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_215
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001376836&pubNum=0000506&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_506_215&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_215
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001376836&pubNum=0000506&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_506_215&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_215
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020813801&pubNum=0000999&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020813801&pubNum=0000999&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020813801&pubNum=0000999&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020813801&pubNum=0000999&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS3599&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d86d0000be040
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS3599&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d86d0000be040
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987134387&pubNum=0000350&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_350_313&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_313
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987134387&pubNum=0000350&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_350_313&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_313
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987134387&pubNum=0000350&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_350_313&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_313
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987134387&pubNum=0000350&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_350_313&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_313
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018848940&pubNum=0000506&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_506_562&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_562
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018848940&pubNum=0000506&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_506_562&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_562
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018848940&pubNum=0000506&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_506_562&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_562
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018848940&pubNum=0000506&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_506_562&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_562
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998076883&pubNum=0000506&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_506_859&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_859
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998076883&pubNum=0000506&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_506_859&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_859
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994033629&pubNum=0000506&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_506_1368&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1368
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994033629&pubNum=0000506&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_506_1368&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1368
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994033629&pubNum=0000506&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_506_1368&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1368
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994033629&pubNum=0000506&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_506_1368&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1368
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024780894&pubNum=0006538&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_6538_287&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_6538_287
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024780894&pubNum=0006538&originatingDoc=Iff7e8d434d0011e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_6538_287&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_6538_287

Tabler v. Stephens, 588 Fed.Appx. 297 (2014)

WESTLAW © 2024 Thomson Reuters. No claim to original U.S. Government Works.
130a

27



Tabler v. Stephens, 591 Fed.Appx. 281 (2015)

591 Fed.Appx. 281 (Mem)
This case was not selected for publication in West's
Federal Reporter.

See Fed. Rule of Appellate Procedure 32.1 generally
governing citation of judicial decisions issued on or
after Jan. 1, 2007. See also U.S.Ct. of App. 5th Cir.
Rules 28.7 and 47.5.

United States Court of Appeals,

Fifth Circuit.

Richard Lee TABLER, Petitioner—Appellant
.
William STEPHENS, Director, Texas Department of
Criminal Justice, Correctional Institutions Division,
Respondent—Appellee.

No. 12-70013.

Jan. 27, 2015.

Attorneys and Law Firms

Marcia Adele Widder, Atlanta, GA, for Petitioner—Appellant.

Fredericka Searle Sargent, Assistant Attorney General, Office
of the Attorney General, Austin, TX, for Respondent—

Appellee.

Appeal from the United States District Court for the Western
District of Texas. USDC 6:10-CV-34.

Before DENNIS, CLEMENT, and OWEN, Circuit Judges.

Opinion

PER CURIAM:"

In light of the Supreme Court's decision in Christeson v.

Roper, 574 U.S. ——, 135 S.Ct. 891, — L.Ed.2d ——, 2015

WL 232187 (2015) (per curiam), we VACATE IN PART our
previous opinion denying Richard Tabler's petition for a
Certificate of Appealability, Tabler v. Stephens, 2014 WL
4954294 (5th Cir.2014) (unpublished). We now hold that the
equitable rule established in Martinez v. Ryan, — U.S. ——
, 132 S.Ct. 1309, 1315, 182 L.Ed.2d 272 (2012), that
“[i]lnadequate assistance of counsel at initial-review collateral
proceedings may establish cause for a prisoner's procedural
default of a claim of ineffective assistance at trial,” logically
extends to ineffective assistance of habeas counsel that
prevents an initial-review collateral proceeding from ever
taking place. Because Tabler's attorneys for his state habeas
proceedings were also his attorneys for his federal habeas
proceedings, they faced a conflict of interest that could have
prevented them from arguing that their performance in
Tabler's competency hearing was deficient, and, accordingly,
Tabler's statutory right to counsel was violated. See

Christeson, 574 U.S. at

, 135 S.Ct. at

. We hereby
VACATE IN PART the district court's judgment and
REMAND the case to the district court solely to consider in
the first instance whether Tabler, represented by his new
counsel Widder or other unconflicted counsel, can establish
cause for the procedural default of any ineffective-assistance-
of-trial-counsel claims pursuant to Martinez that he may raise,

and, if so, whether those claims merit relief.
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Footnotes

Pursuant to 5th Cir. R. 47.5, the court has determined that this opinion should not be published and is not precedent
except under the limited circumstances set forth in 5th Cir. R. 47.5.4.

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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Case 6:10-cv-00034-RP Document 33 Filed 08/18/11 Page 1 of5

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
WACO DIVISION

RICHARD LEE TABLER,

TDCJ # 00999523,
Petitioner,

V. CIVIL ACTION NO. W-10-CA-034

RICK THALER, Director, Texas

Department of Criminal Justice,

Institutional Division,
Respondent.

LD DN LD D) D) DN N LN O U

ORDER

On August 17, 2011, the Court held a hearing to determine whether Petitioner
Richard Lee Tabler was competent to make the decision to abandon all appeals and
post-conviction remedies. After considering the testimony of Dr. Roger D. Saunders
and his report, as well as the statements of Petitioner and his attorneys, the Court
determined that Petitioner’s decision was not voluntary.

PROCEDURAL HISTORY

Tabler was convicted of capital murder and sentenced to death. His
conviction was affirmed on direct appeal. Tabler v. State of Texas, 2009 WL
4931 882, No. AP-75,677 (Tex.Crim.App. Dec. 16, 2009)(unpublished). His petition
for a writ of certiorari was denied. Tabler v. State of Texas, No. 09-8654 (Oct. 4,

2010). There are no proceedings pending other than this case.

22-70001.126
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The present matter was filed as a request for appointment of counsel and for
a stay of execution while Petitioner exhausted his state-court remedies. The request
for appointment of counsel was granted on February 25, 2010 under 18 U.S.C. §
3599(a)(2), as was the requested stay of execution. Because no habeas application
has been filed, there is no record before the Court other than what is available
through public records and has been filed as attachments to the various motions and
briefs.

While Petitioner's mandatory state direct appeal was pending, counsel was
appointed to represent him in filing a state habeas corpus application. However, no
timely application was filed because Petitioner requested in the trial court that all
appeals and post-conviction remedies be dropped. After Petitioner made this
request, the trial court held a hearing on September 30, 2008 and issued an order
on November 5, 2008 granting Petitioner’s request. On June 29, 2009, Petitioner
changed his mind and requested that the trial court reinstate his “appeal.”
Petitioner’s attorneys argued that Petitioner was unable to make sound informed
decisions. The Court of Criminal Appeals disagreed after reviewing the state court
opinion and denied the motion to reinstate the appeal. Ex Parte Richard Tabler, No.
WR-72,350-01 (Tex.Crim.App. Sept. 16, 2009). The next occurrence was the denial
of Petitioner’s direct appeal on December 16, 2009.

Petitioner’s attorneys then initiated this action. On June 2, 2010, Petitioner

sent a letter to this Court which indicated that his attorneys had filed the requested
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stay without his approval. Petitioner noted in his letter that he had already waived
his appellate and post-conviction rights in the state court and requested that a new
execution date be set. Petitioner's request was forwarded to the Supreme Court,
where his petition for writ of certiorari was pending.

In a supplemental filing in the Supreme Court, Petitioner’s attorneys noted:

Petitioner suffers from serious mental disabilities, including bipolar

disorder, and at this time is not competent and able to make a knowing,

voluntary and intelligent waiver of his rights to appeal. Petitioner
demonstrates a deep and severe constellation of mental illnesses
described on Axis F of the Diagnostic and Statistical Manual of Mental

Disorders (‘DSM”) IV. These have been disabling and debilitating for

him since at least early adolescence, and have never been adequately

managed from a medical or psychological standpoint.

Unified Statement of Counsel for Petitioner (“Counsel Statement”), pp. 2-3. His
attorneys followed with a “statement” that Tabler’s actions were “not the product of
a voluntary and rational decision.” Despite the supplemental brief, the petition for
writ of certiorari was denied on October 4, 2010.

Since his petition for writ of certiorari was denied, Petitioner sent a number of
letters to this Court and the trial court requesting that his attorneys be fired and an
execution date set. Because of the allegations of Petitioner's attorneys and the
contents of Petitioner's correspondence, a bona fide doubt as to Petitioner's
competence was raised. The Court, therefore, appointed Dr. Richard D. Saunders

to conduct a mental health evaluation of Petitioner. Dr. Saunders’ reporf was filed

‘with the Court on July 26, 2011.
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LEGAL ANALYSIS

In determining whether a defendant is mentally competent to waive his right
to file appeals or collateral attacks upon his conviction and sentence, the quéstion
is whether he “has a capacity to appreciate his position and make a rational choice
with respect to continuing or abandoning further litigation or on the other hand
whether he is suffering from a mental disease, disorder, or defect which may
substantially affect his capacity in the premises.” Rees v. Peyton, 384 U.S. 312, 314
(1966). The Fifth Circuit has created a three-part test to determine whether a
defendant can competently waive his appellate rights. See Rumbaugh v. Procunier,
753 F.2d 395, 396 (5™ Cir. 1985). The district court should determine the following:

(1) whether [the petitioner] suffers from a mental disease, disorder, or

defect; (2) whether a mental disease, disorder, or defect prevents [the

petitioner] from understanding his legal position and the options

available to him; and (3) whether a mental disease, disorder, or defect

prevents that person from making a rational choice among his options.
Mata v. Johnson, 210 F.3d 324, 328 (5™ Cir. 2000).

The determination of competency is essentially a fact issue. Rumbaugh, 753
F.2d at 399. While a suicide attempt, in and of itself, is not necessarily sufficient to
create “reasonable cause” for a competency hearing, but it is evidence that “must
be weighed in conjunction with all other evidence presented with respect to a
[petitioner's] mental stability and competence.” /d., at 330.

After reviewing the entire record, as well as the testimony and statements of

Petitioner, Petitioner's attorneys, Dr. Saunders and Respondent’s attorneys, the
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
WACO DIVISION

RICHARD LEE TABLER,
TDCJ # 00999523,
Petitioner,

V. CIVIL ACTION NO. W-10-CA-034

RICK THALER, Director, Texas

Department of Criminal Justice,

Institutional Division,
Respondent.

O WO DN O 0N DN LN O U O

ORDER

Petitioner was convicted of capital murder and he seeks to have his conviction
and sentence vacated. Having reviewed the parties’ briefs, the record in this casé,
and the applicable legal authority, the Court is persuaded Petitioner’s request for
habeas relief should be denied.

I. PROCEDURAL HISTORY

Tabler was convicted of capital murder and sentenced to death. His
conviction was affirmed on direct appeal. Tabler v. State of Texas, 2009 WL
4931882, No. AP-75,677 (Tex.Crim.App. Dec. 16, 2009)(unpublished). His petition
for a writ of certiorari was denied. Tabler v. State of Texas, No. 09-9654 (Oct. 4,
2010). The present matter was filed as a request for appointment of counsel and for
a stay of execution pursuant to 28 U.S.C. §§ 2261 and 2262 and 18 U.S.C. §

3599(a)(2) while Petitioner exhausted his state-court remedies. The request for
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appointment of counsel was granted on February 25, 2010, as was the requested
stay of execution.

While Petitioner's mandatory state direct appeal was pending, counsel was
appointed by the state court to represent him in filing a state habeas corpus
application. However, no timely application was filed because Petitioner requested
in the trial court that all appeals and post-conviction remedies be dropped. After
Petitioner made this request, the trial court held a hearing on September 30, 2008
and issued an order on November 5, 2008 granting Petitioner’s request. On June
29, 2009, Petitioner changed his mind and requested that the trial court reinstate his
“appeal.” Petitioner’s attorneys argued that Petitioner was unable to make sound
informed decisions. The Court of Criminal Appeals disagreed after reviewing the
state court opinion and denied the motion to reinstate the appeal. Ex Parte Richard
Tabler, No. WR-72,350-01 (Tex.Crim.App. Sept. 16, 2009). The next occurrence
was the denial of Petitioner’s direct appeal on December 16, 2009.

Petitioner’s attorneys then initiated this action. On June 2, 2010, Petitioner
sent a letter to this Court which indicated that his attorneys had filed the requested
stay without his approval. Petitioner noted in his letter that he had already waived
his appellate and post-conviction rights in the state court and requested that a new
execution date be set. Petitioner’s request was forwarded to the Supreme Court,
where his petition for writ of certiorari was pending.

In a supplemental filing in the Supreme Court, Petitioner’s attorneys noted:
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Petitioner suffers from serious mental disabilities, including bipolar
disorder, and at this time is not competent and able to make a knowing,
voluntary and intelligent waiver of his rights to appeal. Petitioner
demonstrates a deep and severe constellation of mental illnesses
described on Axis F of the Diagnostic and Statistical Manual of Mental

Disorders (“DSM") IV. These have been disabling and debilitating for

him since at least early adolescence, and have never been adequately

managed from a medical or psychological standpoint.

Unified Statement of Counsel for Petitioner (“Counsel Statement”), pp. 2-3. His
attorneys followed with a “statement” that Petitioner’s actions were “not the product
of a voluntary and rational decision.” Despite the supplemental brief, the petition for
writ of certiorari was denied on October 4, 2010.

Petitioner then sent a number of letters to this Court and the trial court
requesting that his attorneys be fired and an execution date set. Because of the
allegations of Petitioner’s attorneys and the contents of Petitioner’s correspondence,
a bona fide doubt as to Petitioner's competence was raised. The Court, therefore,
appointed Dr. Richard D. Saunders to conduct a mental health evaluation of
Petitioner. Dr. Saunders’ report was filed with the Court on July 26, 2011, and a
hearing was held on August 17, 2011. After hearing the testimony of Petitioner, the
Court determined that Petitioner was mentally competent but that his decision to
forsake his post-conviction remedies was not voluntary. Document 33 and Sealed
Document 34. The parties were then given a schedule for filing briefs.

The Court now has before it Petitioner's Application for Post-Conviction Writ

of Habeas Corpus and Respondent's Answer and Motion for Summary Judgment.
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Petitioner was directed to file a response to Respondent’s motion by January 13,
2012. Petitioner has not responded as directed.
Il. FACTS OF UNDERLYING OFFENSE
The statement of facts from the Texas Court of Criminal Appeals opinion

affirming Petitioner’'s conviction consists of the following:

Mohamed-Amine Rahmouni managed a topless bar called
Teazers, where [Tabler] worked until he and Rahmouni had a conflict.
Rahmouni allegedly told [Tabler] that he could have [Tabler’s] family
wiped out for ten dollars.

[Tabler] decided on November 18, 2004, that he would Kill
Rahmouni after Thanksgiving. In preparation for killing Rahmouni,
[Tabler] borrowed a 9-millimeter gun, a camcorder, and a pickup truck.
Then, on the night of November 25, 2004, which was Thanksgiving
Day, [Tabler] called Rahmouni with an offer to sell him cheap stereo
equipment and told him they would meet in the parking lot of a local
business. Haitham Zayed drove Rahmouni to the parking lot to meet
[Tabler] around 2:00 a.m. on Friday morning. [Tabler] and his friend
Timothy Payne were waiting for them in the truck that [Tabler] had
borrowed. As soon as Zayed's car stopped, [Tabler] shot Zayed and
then Rahmouni. He then exited the truck and pulled both men from the
car. He saw that Rahmouni was still alive, so he shot him a second
time. He had Payne videotape part of the shooting. Later that day, the
videotape was destroyed after [Tabler] showed it to a friend. [Tabler]
took a wallet and a black bag that he found inside the car. On the
following Sunday night, [Tabler] was arrested, and in the early morning
hours of Monday, November 29, he confessed to the shootings.

At punishment, the State introduce evidence that [Tabler] also
confessed to murdering Amanda Barfield and Tiffany Dotson, who were
dancers at Teazers, because he believed that they were telling people
that he had killed Rahmouni and Zayed.

Tabler v. State of Texas, 2009 WL 4931882 *1 (Tex.Crim.App. Dec. 16, 2009).
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I1l. GROUNDS OF ERROR

Petitioner asserts the following grounds for relief:

1. The Texas Capital Murder statutes, both Texas Penal
Code § 19.03 and Art. 37.071, C.Cr.P., are
unconstitutional, violating Applicant’s rights to due process
under the Fourteenth Amendment to the United States
Constitution.

2. Applicant was denied his rights under the Sixth and
Fourteenth Amendments to the United States Constitution
in that he was denied the right to confront the witnesses
against him.

3. Applicant was denied his rights under the Sixth and
Fourteenth Amendments to the United States Constitution,
in that he was denied the right to present witnesses in his
own behalf.

4. Applicant was denied his rights under the Sixth and
Fourteenth Amendments to the United States Constitution,
in that he was denied counsel during a critical phase of
trial.

5. Applicant was denied his rights under the Eighth and
Fourteenth Amendments to the United States Constitution,
in that he was sentenced to a cruel and unusual
punishment due to the procedures utilized during his trial.

6. Applicant was denied his rights under the Sixth and
Fourteenth Amendments to the United States Constitution,
in that he was denied the effective assistance of counsel
at both the guilt/innocence and punishment phases of trial.

7. Applicant was denied due process under the Fifth and
Fourteenth Amendments to the United States Constitution,

in that constitutionally inadmissible evidence was admitted
against him during the course of trial.
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8. Applicant was denied his right to a fair and impartial jury
under the Fifth, Sixth and Fourteenth Amendments to the
United States Constitution.

9. Applicant’s Death Sentence is Unconstitutional, because
he is mentally il and the Eighth and Fourteenth
Amendments Preclude the Death Penalty for the Mentally
Il.

10.  Applicant was denied the Effective Assistance of counsel
when Trial Counsel Failed to Object to the Prosecution’s
Argument That There Had to Be a Nexus Between the
Mitigation Evidence and the Murders, in Violation
[Tennard] v. Dretke.

11.  Applicantwas Denied Due Process When the Prosecution
Argued That the Jury Should Not Consider Relevant
Mitigating Evidence in Violation of Tennard v. Dretke and
[Penry] v. Lynaugh and [Miller] v. Johnson.

12.  Applicant Was Denied Due Process by the “12-10" Rule of
Texas Article 37.071 §2(d)(2), and §2(f)(2), C.Cr.P.

13. Applicant was denied Due Process by Juror Misconduct.
14. Applicant was denied Due Process: by Prosecutorial
Misconduct.
Application for Post-Conviction Writ of Habeas Corpus (“Application”), pp. 4-6.
IV. LEGAL ANALYSIS
A. Exhaustion of State Remedies. Under Title 28, United States Code,
Section 2264 (“§ 2264"), a federal court may not grant habeas relief in a state capital
habeas proceeding unless the petitioner has exhausted his available state court

remedies, which means having the issues addressed by the highest court in the
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state. Woodfox v. Cain, 609 F.3d 774, 789-90 (5" Cir. 2010). This requirement is
waived only when the failure to exhaust was: (1) “the result of State action in
violation of the Constitution or laws of the United States;” (2) “the result of the
Supreme Court’'s recognition of a new Federal right that is made retroactively
applicable; or (3) “based on a factual predicate that could not have been discovered
through the exercise of due diligence in time to present the claim of State or Federal
post-conviction review.” 28 U.S.C. § 2264(a).

Once failure to exhaust has been raised, the court must compare the
petitioner’s state and federal claims to determine whether the substance of those
claims were presented to the state court, which is a “case- and fact-specific inquiry.”
Id., quoting Moore v. Quarterman, 533 F.3d 338, 341 (5™ Cir. 2008) (en banc).

“It is not enough that all the facts necessary to support the
federal claim were before the state courts or that a somewhat similar
state-law claim was made.” Anderson v. Harless, 459 U.S. 4, 6, 103
S.Ct. 276, 74 L.Ed.2d 3 (1982) (internal citations omitted). “Rather, the
petitioner must afford the state court a ‘fair opportunity to apply
controlling legal principles to the facts bearing upon his constitutional
claim.” Bagwell v. Dretke, 372 F.3d 748, 755 (5" Cir. 2004) (quoting
Anderson, 459 U.S. at 6, 103 S.Ct. 276).

Woodfox v. Cain, 609 F.3d at 792 (footnote omitted). “A petitioner fulfills the
exhaustion requirement if ‘all crucial factual allegations were before the state courts

at the time they ruled on the merits” of the habeas petition.” Smith v. Quarterman,

515 F.3d 392, 400 (5" Cir. 2008), quoting Dowthitt v. Johnson, 230 F.3d 733, 746
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(5" Cir. 2000), cert. denied, 532 U.S. 915, 121 S.Ct. 1250, 149 L.Ed.2d 156 (2001).
The exhaustion requirement applies even if a petitioner's claims are now
procedurally barred under state law. Gray v. Netherland, 518 U.S. 152, 161 (1996).

The only claims Petitioner effectively exhausted in the present case were
those presented to the Texas Court of Criminal Appeals on direct appeal — (1) that
the death penalty is unconstitutional because the Eighth and Fourteenth
Amendments of the United States Constitution preclude the death penalty for the
mentally ill; (2) that Petitioner received ineffective assistance of counsel when his
trial counsel failed to object to the prosecutor’s closing argument at the punishment
phase that there must be a nexus between mitigating evidence and the offense; (3)
that the prosecutor’s closing argument at punishment violated Tennard v. Dretke,
542 U.S. 274 (2004); (4) that the trial court erred at the guilt phase when it denied
Petitioner’s request for jury instructions on self-defense, defense of a third person,
and the lesser-included offense of murder; (5) that the trial court erred in failing to
suppress Petitioner's statements as they were the fruits of an illegal arrest; and (6)
that the trial court erred by declining to hold the “10-12 Rule” unconstitutional. Any
claims beyond these are barred due to Petitioner’s failure to exhaust them through
the state courts. None of the waivers in § 2264 are applicable.

In regard to the unexhausted claims, Petitioner requests that this case again
be stayed while he attempts to exhaust them through the state courts. A stay and

abeyance are available only in limited circumstance - “if the petitioner had good

8
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cause for his failure to exhaust, his unexhausted claims are potentially meritorious,
and there is no indication that the petitioner engaged in intentionally dilatory litigation
tactics.” Rhines v. Weber, 544 U.S. 269, 277, 278, 125 S.Ct. 1528 (2005).
Petitioner in this case specifically waived his state habeas proceedings, and his
request to reinstate them was denied by the Court of Criminal Appeals. Since the
failure to exhaust was due to Petitioner’s choice, there is no good cause to disregard
his actions. While Petitioner's attorneys argue that he lacked the mental
competency to make such a waiver, the state court found to the contrary.
Additionally, since the Court of Criminal Appeals denied Petitioner’s request to
reinstate his state habeas proceedings, there is nothing to indicate that his
attempted state exhaustion would be met with success. Accordingly, Petitionér’s
Motion for Reconsideration of Ruling on Applicant's Request to “Stay and Abate” is
DENIED.

In regard to the six issues raised before the Texas Court of Criminal Appeals,
Petitioner has factually identified and briefed only four of those in the present action.
Petitioner lists, but does not specifically address, the issue regarding the jury
instruction on self-defense and the issue regarding the failure to suppress
Petitioner's statements. As these issues have not been specifically identified or

briefed, they will not be considered. See Rule 2 of the Rules Governing Section

2254 Cases.
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B. Standard for Habeas Review. Section 2264 provides that review of a state
capital case is subject to subsections (a), (d), and (e) of 28 U.S.C. § 2254, which

provide:

(@) The Supreme Court, a Justice thereof, a circuit judge, or a district
court shall entertain an application for a writ of habeas corpus in behalf
of a person in custody pursuant to the judgment of a State court only on
the ground that he is in custody in violation of the Constitution or laws
or treaties of the United States.

(d) An application for a writ of habeas corpus on behalf of a person
in custody pursuant to the judgment of a State court shall not be
granted with respect to any claim that was adjudicated on the merits in
State court proceedings unless the adjudication of the claim --

(1) resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the State
court proceeding.

(e) (1) In a proceeding instituted by an application for a writ of
habeas corpus by a person in custody pursuant to the judgment of a
State court, a determination of a factual issue made by a State court
shall be presumed to be correct. The applicant shall have the burden
of rebutting the presumption of correctness by clear and convincing
evidence.

(2) If the applicant has failed to develop the factual basis of a
claim in State court proceedings, the court shall not hold an evidentiary
hearing on the claim unless the applicant shows that --

(A) the claim relies on --

10
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(i) a new rule of constitutional law, made
retroactive to cases on collateral review by the Supreme
court, that was previously unavailable; or

(i)  afactual predicate that could not have been
previously discovered through the exercise of due
diligence; and
(B) the facts underlying the claim would be sufficient to

establish by clear and convincing evidence that but for constitutional

error, no reasonable factfinder would have found the applicant guilty of

the underlying offense.

Federal courts must defer to a state court’s adjudication of a claim if the claim
has been adjudicated on the merits in the state court proceeding unless the state
court decision was (1) “contrary to, or involved an unreasonable application of,
clearly established Federal law, as determined by the Supreme Court,” or (2) “was
based on an unreasonable determination of the facts in light of the evidence
presented in the State court proceeding.” 28 U.S.C. § 2254(d). Woodfox v. Cain,
609 F.3d at 789. A decision is “contrary to federal law” if it contradicts a decision of
the Supreme Court on a question of law or if it “resolves a case differently from the
way the Supreme Court has on a set of materially indistinguishable facts.” Reed v.
Quarterman, 504 F.3d 465, 471 (5™ Cir. 2007), quoting Williams v. Taylor, 529 U.S.
362, 412-13 (2000). See also Woodfox v. Cain, 609 F.3d at 789. “Clearly
established” under § 2254(d)(1) is “the governing legal principle or principles set

forth by the Supreme Court at the time the state court renders its decision.” Lockyer

v. Andrade, 538 U.S. 63, 71-72 (2003). “Clearly established"r is limited to
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determinations by the Supreme Court and refers to actual holdings of the Supreme
Court as opposed to dicta. Williams v. Taylor, 529 U.S. at 381.

A state court “unreasonably” applies federal law when it identifies the correct
governing principle established by the Supreme Court, but unreasonably applies it
to the facts of the case. Williams v. Taylor, 529 U.S. at 407; Woodfox v. Cain, 609
F.3d at 789. See also Woodward v. Epps, 580 F.3d 318, 325 (5™ Cir. 2009), cert.
denied, ___ U.S. ___, 130 S.Ct. 2093, 176 L.Ed.2d 729 (2010); Rogers v.
QQan‘erman, 555 F.3d 483, 488-89 (5" Cir.), cert. denied, ___U.S. __ , 130 S.Ct.
365, 175 L.Ed.2d 62 (2009). Unreasonableness is evaluated objectively rather than
subjectively. Williams v. Taylor, 529 U.S. at 409-10. An unreasonable application
of federal law is distinguished from a state court decision that is merely incorrect or
erroneous. Woodfox v. Cain, 609 F.3d at 789. “The question under AEDPA is not
whether a federal court believes the state court’'s determination was incorrect but
whether that determination was unreasonable — a substantially higher threshold.”
Schirro v. Landrigan, 550 U.S. 465, 473 (2007). Habeas relief is merited only when
the state court decision is both incorrect and objectively unreasonable. Williams v.
Taylor, 529 U.S. at 411.

It is the state court's ultimate decision that is to be tested for
unreasonableness. Neal v. Puckett, 286 F.3d 230, 246 (5" Cir. 2002) (en banc),
cert. denied, 537 U.S. 1104, 123 S.Ct. 963, 154 L.Ed.2d 772 (2003) (focus should

be “on the ultimate legal conclusion that the state court reached and not on whether
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the state court considered and discussed every angle of the evidence”). Even in
cases where the state court fails to cite applicable Supreme Court precedent, or is
even unaware of such precedent, the state court decision is still entitled to deference
“so long as neither the reasoning nor the result of the state-court decision contradicts
[Supreme Court precedent].” Early v. Packer, 537 U.S. 3, 8 (2002).

When evaluating an unreasonable determination of the facts, the state court’s
findings of fact are entitled to a presumption of correctness which a petitioner may
overcome only by clear and convincing evidence. 28 U.S.C. § 2254(e)(1); Leal v.
Dretke, 428 F.3d 543, 548 (5" Cir. 2005), cert. denied, 547 U.S. 1073, 126 S.Ct.
1771, 164 L.Ed.2d 522 (2006). Relief may be granted only if “a factual determination
is unreasonable based on the evidence presented to the state court.” Busby v.
Dretke, 359 F.3d 708, 713 (5" Cir.), cert. denied, 541 U.S. 1087, 124 S.Ct. 2812,
159 L.Ed.2d 249 (2004).

In addition to the foregoing, the amendments to § 2254 contained in the Anti-
Terrorism and Effective Death Penalty Act ("AEDPA") did not overrule prior
precedent which forecloses habeas relief in the following instances: (1) claims which
are procedurally barred as a consequence of a failure to comply with state
procedural rules;' (2) claims for which the petitioner seeks retroactive application of

a new rule of law on a conviction that was final before the rule was announced;? or

! Coleman v. Thompson, 501 U.S. 722 (1991).
2 Teague v. Lane, 489 U.S. 288 (1989).
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(3) claims for which the petitioner asserts trial error that, although of constitutional
magnitude, did not have a “substantial and injurious effect or influence in
determining the jury's verdict."?

C. Independent and Adequate State Grounds. Federal habeas review of a

state court opinion is also precluded when the state court’s decision was based upon
an independent and adequate state law ground. Coleman v. Thompson, 501 U.S.
722, 729 (1991); Rosales v. Dretke, 444 F.3d 703 (5™ Cir. 2006). “This rule is
grounded in concerns of comity and federalism. It is designed to prevent federal
courts from deciding cases on federal constitutional grounds regarding a petitioner’s
confinement that would be advisory because the confinement can be upheld on an
independent and adequate state law basis.” Rosales v. Dretke, 444 at 707. One of
these grounds is procedural default, where dismissal is based upon a petitioner's
failure to abide by state procedural rules. The procedural default rule prevents a
habeas petitioner from avoiding exhaustion requirements by defaulting federal
claims in state court. /d. “A state court expressly and unambiguously bases its
denial of relief on a state procedural default even if it alternatively reaches the merits
of a defendant’s claim.” Fisherv. Texas, 169 F.3d 295, 300 (5™ Cir. 1999). A claim
should be construed as one involving federal law when “the state court decision

rests ‘primarily on federal law’ or the state and federal law are ‘interwoven,’ and if

‘the adequacy and independence of any possible state law ground is not clear from

3 Brecht v. Abrahamson, 507 U.S. 619, 637 (1993).
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the face of the opinion. . . .”” Id., quoting Ruiz v. Quarterman, 504 F.3d 523, 527 (5"
Cir. 2007).

In order to be “adequate” to support the judgment, the state law ground must
be both “firmly established and regularly followed.” Ford v. Georgia, 498 411, 424,
111 S.Ct. 850, 112 L.Ed.2d 935 (1991). “If the state law ground is not firmly
established and regularly followed, there is no bar to federal review and a federal
habeas court may go to the merits of the claim.” Rosales v. Dretke, 444 at 707,
citing Barrv. Columbia, 378 U.S. 146, 149, 84 S.Ct. 1734, 12 L.Ed.2d 766 (1964).
The Fifth Circuit has held that Texas’s abuse-of-the-writ doctrine has “provided an
adequate state ground for the purpose of imposing a procedural bar.” Barrientes v.
Johnson, 221 F.3d 741, 759 (5" Cir. 2000), cert. dismissed, 531 U.S. 1134, 121
S.Ct. 902, 148 L.Ed.2d 945 (2001). See also Rochav. Thaler, 626 F.3d 815, 829-30
(5™ Cir. 2010), cert. denied, ___ U.S.__ ,132 S.Ct. 397, 181 L.Ed.2d 255 (2011);
Emery v. Johnson, 139 F.3d 191 (5" Cir. 1997), cert. denied, 525 U.S. 969, 119
S.Ct. 418, 142 L.Ed.2d 339 (1998); .

A petitioner may be excused from a procedural default only if he can
demonstrate cause and prejudice for the default, or show that the failure to consider
the claim will result in a miscarriage of justice. Coleman v. Thompson, 501 U.S. at
750. Petitioner has made no such showing.

D. Constitutionality of Death Penalty. Petitioner argues that the Constitution

prohibits his execution because he is mentally ill, a logical extension of the
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prohibitions in Roper v. Simmons, 542 U.S. 551 (2005) (prohibiting imposition of
death penalty against defendants under the age of 18) and Atkins v. Virginia, 536
U.S. 304 (2002) (prohibiting imposition of death penalty against defendants who are
mentally retarded). The Constitution further prohibits the execution of a defendant
who is insane as such a defendant *has no comprehension of why he has been
singled out and stripped of his fundamental right to life.” Ford v. Wainwright, 477,
U.S. 399, 409, 106 S.Ct. 2595, 91 L.Ed.2d 335 (1986). The Texas Court of Criminal
Appeals rejected Petitioner’s claim, adopting a previous holding in Battaglia v. State,
No. AP-74,348, 2005 WL 120849 at * 10 & n. 39 (Tex. Crim. App. May 18, 2005)
(not designated for publication). The Texas Court additionally noted that there is no
authority from the Supreme Court “suggesting that mental illness that is a
‘contributing factor’ in the defendant’s actions or that caused some impairment or
some diminished capacity, is enough to render one exempt from execution under the
Eighth Amendment.” Tabler v. State, at * 2.

The Texas Court of Criminal Appeals’s opinion was neither contrary to, nor
“involved an unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States.” 28 U.S.C. § 2254(d)(1).
The prohibitions against executing those who are mentally retarded or mentally

incompetent have not been extended to individuals who may be mentally ill.* See

4 The court assumes, for purposes of this proceeding, that Petitioner is mentally ill.
However, his mental problems do not rise to the level of mental incompetence, as this Court
previously found after an evaluation by Dr. Roger D. Saunders and an evidentiary hearing.
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Shisinday v. Quarterman, 511 F.3d 514 (5" Cir. 2007), cert. denied, 555 U.S. 815,
129 S.Ct. 62, 172 L.Ed.2d 25 (2008); In re Neville, 440 F.3d 220 (5" Cir.), cert.
denied, 546 U.S. 1161, 126 S.Ct. 1192, 163 L.Ed.2d 1146 (2006). See also
Ripkowskiv. Thaler, 438 Fed.Appx. 296, 303 (5" Cir. 2011), cert. filed Nov. 14, 2011
(No. 11-7512) (“The Supreme Court has never held that mental illness removes a
defendant from the class of persons who are constitutionally eligible for a death

sentence.”); U.S. v. Bourgeois, 2011 WL 1930684, * 22 n. 26 (S.D. Tex., May 19,
| 2011) (slip op.) (“The Fifth Circuit has found that, absent any indication of insanity,
the Constitution does not prevent the execution of mentally ill inmates.”). “[l]}tis not
an unreasonable application of clearly established Federal law for a state court to
decline to apply a specific legal rule that has not been squarely established by [the
Supreme Court].” Knowles v. Mirzayance, 556 U.S., __, _ , 129 S.Ct. 1411,
1413-14, 173 L.Ed.2d 251 (2009) (internal quotation marks omitted). Accordingly,
this ground is without merit.

E. Errorin Closing Argument. Petitioner argues that the prosecutor’s closing

argument violated his constitutional rights in that the prosecutor told that jury that
they need not consider mitigation if it was not connected to the crime. Petitioner

asserts this violates of Tennard v. Dretke, 542 U.S. 274 (2004), which held that the

According to Dr. Saunders, Petitioner suffers from Borderline Personality Disorder with Antisocial
Personality Features. The report prepared by Dr. Kit Harrison, prepared in August 2011, indicates
that Petitioner suffers from Type 1 Bipolar disorder accompanied by Intermittent Explosive
Disorder. However, this diagnosis seems to have little relation to Petitioner's murders in that they
were apparently committed with premeditation and significant planning.
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jury in a capital murder prosecution cannot be precluded from giving full effect to a
defendant’s mitigating evidence. The Texas Court's opinion rejected Petitioner's
claim because there was no contemporaneous objection made during trial. As this
is an adequate and independent state ground, Petitioner’s ground of error is barred.

F. Ineffective Assistance of Counsel at Closing Argument. Petitioner argues

that trial counsel was ineffective when he failed to object to the prosecutor’s closing
argument at the punishment phase that there had to be a nexus between the
mitigating evidence and the offense, in violation of Tennard v. Dretke. The Texas
Court denied this ground on the basis that counsel's “conduct could have been
grounded in legitimate trial strategy. . ..” Tablerv. State, at * 4. This decision was
neither contrary to, nor “involved an unreasonable application of, clearly established
Federal law, as determined by the Supreme Court of the United States.” 28 U.S.C.
§ 2254(d)(1).

The Sixth Amendment to the Constitution provides that the accused in a
criminal. prosecution has the right to assistance of counsél for his defense. In
evaluating whether counsel's performance is inadequate, the Supreme Court has
developed a two-prong test. Strickland v. Washington, 466 U.S. 668 (1984). Under
this test, the petitioner must establish: (1) that counsel's performance was deficient;
and (2) that the deficient performance prejudiced the defense so as to deprive him
of a fair trial. /d. The proper standard for evaluating counsel's performance is that

of reasonably effective assistance, considering all of the circumstances existing as
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of the time of counsel's conduct. Hill v. Lockhart, 474 U.S. 52 (1985). Scrutiny of
counsel's performance is "extremely deferential;" Bell v. Lynaugh, 828 F.2d 1085,
1088 (5th Cir. 1987); and counsel's conduct is "strongly presumed to fall within the
wide range of reasonable professional assistance." Strickland, 466 U.S. at 690.
Counsel's advice need not be perfect -- it need only be reasonably competent within
the "range of competence demanded of attorneys in criminal cases." McMann v.
Richardson, 397 U.S. 759, 771, 90 S.Ct. 1441, 1449, 25 L.Ed.2d 763 (1970).

Under § 2254, the “pivotal question” is not “whether defense counsel's
performance fell below Strickland’s standard,A" but “whether the state court's
application of the Strickland standard was unreasonable.” Harrington v. Richter, ___
U.S. __ ,131S.Ct. 770, 785 (2011). “[Aln unreasonable application of federal law
is different from an incorrect application of federal law.” /d., quoting Williams v.
Taylor, 529 U.S. 362, 410, 120 S.Ct. 1495, 146 L.Ed.2d 389 (2000) (emphasis in
original). “As a condition for obtaining habeas corpus from a federal court, a state
prisoner must show that the state court’s ruling on the claim being presented in
federal court was so lacking in justification that there was an error well understood
and comprehended in existing law beyond any possibility for fairminded
disagreement.” /d., at 786-87.

“An ineffective-assistance claim can function as a way to escape rules of
waiver and forfeiture and raise issues not presented at trial, and so the Strickland

standard must be applied with scrupulous care, lest ‘intrusive post-trial inquiry’
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threaten the integrity of the very adversary process the right to counsel is meant to
serve.” Id. at 788, quoting Strickland, 466 U.S., at 689-690, 104 S.Ct. 2052. “The
question is whether an attorney’s representation amounted to incompetence under
‘prevailing norms,’ not whether it deviated from best practices or more common
custom.” /d. When evaluating an ineffective assistance of counsel claim under §
2254, “[flhe question is whether there is any reasonable argument that counsel
satisfied Strickland’s deferential standard.” /d. “Just as there is no expectation that
competent counsel will be a flawless strategist or tactician, an attorney may not be
faulted for a reasonable miscalculation or lack of foresight or for failing to prepare for
what appear to be remote possibilities.” /d., at 791.

The prosecutor made the following argument at the close of the punishment
phase:

Ladies and gentlemen, the second question talks about not just

circumstances. It talks about mitigating circumstances and to be

mitigating it has to mitigate something, doesn'tit, or else it's justa word.

Your charge says the jury shall consider mitigating evidence, be

evidence that a juror might regard as reducing the defendant’s moral

blameworthiness. Well, his blameworthiness for what? | mean, it's not

just a rhetorical question. It's his blameworthiness for his actions. You

have to tie the two together.

What the defense wants you to buy off on is that there’s this bizarre

notion of what mitigating is. . .. It's something that lessens the blame,
so it has to be tied to an event, folks. ...
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What is it about that that caused him to act this way? And therefore
[he] shouldn’t be held as accountable for his actions. That's what they
want you to ignore.

You know, his mom said that he left, took her car with him. She went
to bed sick. Woke up. Car-he’s gone. Well, maybe. You know, Dr.
Debra Jacobvitz could have gotten up and said, you know, he’s acting
out against his mother because she rejected him and that's why he
stole the car. Bingo. Could be a mitigating circumstance as to stealing
momma’s car. They didn’t say that. But see that's how it works. That
is the way it works.

You know, he's not accused-he’s not convicted of threatening or
murdering his parents. His childhood might be a mitigating
circumstance if that were a crime, otherwise it's just a circumstance.
And there is a difference. ...

Doesn't have a thing to do with loading a © millimeter. ... Because
those are actions that need to be mitigated, if you can. And they can’t.

They can't. ... There is no evidence that any [of the expert mitigating
evidence] had anything to do with Richard Tabler’s actions throughout
his life. And they certain had nothing to do with the murder of the four
folks here in Bell County. . . . There just are no mitigating
circumstances. You don't even have to get to the part of whether the
mitigating circumstances exist but are they sufficient to offset what he
has done, or are they sufficient to reduce his moral blameworthiness?

They're just not there and they can talk all day long but you didn’t hear
it from the witness stand. You didn't get it from any documents. It's
just not there.

29 Reporter's Record (“RR”) 51-53, 56-57, 58.

The Tennard Court did determine that it was inappropriate to require jurors to
find a nexus between mitigating evidence and the crime with which the defendant
was charged. However, the holding dealt with the special issues given to jurors, not

to a prosecutor’s closing argument. As the Respondent notes, no other Supreme
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Court case has invalidated prosecutorial argument on the basis of the Eighth
Amendment other than Caldwell v. Mississippi, 472 U.S. 320 (1985). A Caldwell
violation is “relevant only to certain types of comment — those that mislead the jury
as to its role in the sentencing process in a way that allows the jury to feel less
responsible than it should for the sentencing decision.” Darden v. Wainwright, 477
U.S. 168, 184, n. 15, 106 S.Ct. 2464, 2473, n. 15, 91 L.Ed.2d 144 (1986). A
defendant establishes a Caldwell violation by showing that the remarks made to the
jury improperly described the jury’s role. Romano v. Oklahoma, 512 U.S. 1, 9, 114
S.Ct. 2004, 2010, 129 L.Ed.2d 1 (1994).

Petitioner presents nothing to establish that counsel's failure was not the
exercise of legitimate trial strategy, as found by the Texas Court of Criminal Appeals,
particularly when the argument was not in violation of Caldwell or Tennard.

Even assuming that Petitioner established that counsel’s failure constituted
ineffective assistance, he failed to establish prejudice. “With respect to prejudice,
a challenger must demonstrate ‘a reasonable probability that, but for counsel’s
unprofessional errors the result of the proceeding would have been different. A
reasonable probability is a probability sufficient to undermine confidence in the
outcome.” Harrison v. Richter, 131 S.Ct. at 787, quoting Strickland, 466 U.S. at

688.

In assessing prejudice under Strickland, the question is not whether a
court can be certain counsel's performance had no effect on the
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outcome or whether it is possible a reasonable doubt might have been
established if counsel acted differently. Instead, Strickland asks
whether it is “reasonably likely” the result would have been different.

This does not require a showing that counsel’s actions “more likely than
not altered the outcome,” but the difference between Strickland’s
prejudice standard and a more-probable-than-not standard is slight and
matters “only in the rarest case.” The likelihood of a different result
must be substantial, not just conceivable.

Richter, 131 S.Ct. at 791-792 (citations omitted).

The Texas Court of Criminal Appeals did not find that Petitioner had

established prejudice.

Without a fully developed record, we can only speculate as to trial
counsel’s strategy. Mitchell v. State, 68 S.W.3d 640, 642 (Tex. Crim.
App. 2002). Perhaps counsel did not want to call attention to the
improper argument by objecting. Perhaps counsel believed that his
own argument and the trial court’s instructions sufficiently cured any
error. Trial counsel broadly argued that [Tabler] was abnormal and so
he could not be held to the same standards as a normal person.
Counsel urged that, based on the mitigating evidence presented at trial,
[Tabler] should not be held to the same level of accountability as “the
rest of us.” Counsel asserted that the evidence did not have to be
connected to the offense in order to be mitigating. Additionally, the
mitigating instruction provided by the trial court expressly commanded
the jury to consider all of the evidence, including evidence of the
defendant’s background and character.

Tablerv. State, at* 6. In light of the record, Petitioner has failed to establish that the

court’s determination was in violation of § 2254.
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G. The “12-10" Rule®. Petitioner argues that the “12-10" rule, as found within

Article 37.071 of the Code of Criminal Procedure, violates his constitutional rights
because it “creates an impermissible risk of arbitrariness, denies a defendant’s right
to individualized sentencing, denies the right to a fair and impartial jury, prevents a
defendant from receiving effective assistance of counsel, and has a coercive effect
upon the jury.” Tabler,*12.  Each of Petitioner’'s arguments was rejected by the
Texas Court of Criminal Appeals relying upon prior state authority which was, in turn,
based upon federal constitutional grounds. See Threadgill v. State, 146 S.W.3d 654
(Tex.Crim.App. 2004); Blue v. State, 125 S.W.3d 491 (Tex.Crim.App. 2003);
Draughton v. State, 831 S.W.2d 331 (Tex.Crim.App. 1992); and Davis v. State, 782
S.W.2d 211 Tex.Cr.App. 1989). This decision was neither “contrary to, [nor]
involved an unreasonable application of, clearly established Federal law, as
determined by the Supreme Court.”

Under Texas law, a jury considering the imposition of the death penalty must
consider two special issues.

First, the trial court is required to submit the following “aggravating”

special issue to the jury; “whether there is a probability that the

defendant would commit criminal acts of violence that would constitute .

a continuing threat to society.” TEX. CoDE CRIM. PROC. ANN. art.

37.071(2)(b)(1). If the jury unanimously answers “yes,” the jury must

then answer the following “mitigation” issue: “[w]hether, taking into
consideration all of the evidence, including the circumstances of the

s Some courts refer to this as the “10-12" Rule. This Court will use the title used by

Petitioner.
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offense, the defendant’s character and background, and the personal

moral culpability of the defendant, there is a sufficient mitigating

circumstance or circumstances to warrant that a sentence of life

imprisonment without parole rather than a death sentence be imposed.”

Id. art 37.071(2)(e)(1). If the jury unanimously answers “no,” then the

defendant is sentenced to death. /d. art. 37.071(2)(g).

Pursuant to these provisions, the trial court was also required to
instruct the jury that it must have at least 10 “no” votes to answer “no”

on the aggravating special issue, and at least 10 “yes” votes to answer

“‘yes” on the mitigation special issue-either of which answers would

result in a life sentence, not death. /d. art. 37.071(2)(g).

Druery v. Thaler, 647 F.3d 535, 542 (5" Cir. 2011), cert. filed Nov. 30,2011 (No. 11-
7657).

The arguments raised by Petitioner were also raised in the Druery case and
rejected. As the Druery Court noted, “[tjo the extent Petitioner's challenge to
Texas's 12-10 rule rests on Mills v. Maryland, 486 U.S. 367, 108 S.Ct. 1860, 100
L.Ed.2d 384 (1988) and the Eighth Amendment, as well as due process under the
Fourteenth Amendment, it is foreclosed by Fifth Circuit precedent.” Druery, at 542.
See also Hughes v. Dretke, 412 F.3d 582 (5™ Cir. 2005), cert. denied, 546 U.S.
1177, 126 S.Ct. 1347, 164 L.Ed.2d 60 (2006). Mills found a capital sentencing
scheme in violation of the Eighth Amendment because it precluded the jury “from
considering mitigating evidence unless the jury unanimously agreed that a particular
circumstance was supported by the evidence.” Druery, 647 F.3d at 542. “The Fifth

Circuit has refused, however, to invalidate the Texas sentencing scheme based on

this decision.” Id. The Fifth Circuit has previously determined that the sentencing
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scheme in Texas is not sufficiently similar to the schemes identified in Mills and
McKoy v. North Carolina, 494 U.S. 433, 110 S.Ct. 1227, 108 L.Ed.2d 369 (1990) to
permit relief. Anderson v. Quarterman, 204 Fed.Appx. 402, 409 (5" Cir. 20086), cert.
denied, 549 U.S. 1249, 127 S.Ct. 1368, 167 L.Ed.2d 156 (2007). See also Hughes
v. Johnson, 191 F.3d 607, 629 (5™ Cir. 1999), cert. denied, 528 U.S. 1145, 120 S.Ct.
1003, 145 L.Ed.2d 945 (2000) (“[u]nlike the systems discussed in Mills and McKoy,
a single juror in Texas cannot preclude the remainder of the jury from considering
mitigating evidence”); and Jacobs v. Scott, 31 F.3d 1319 (5" Cir. 1994), cert. denied,
513 U.S. 1067, 115 S.Ct. 711, 130 L.Ed.2d 618 (1995).

The same is true for Petitioner's argument under Caldwell v. Mississippi, 472
U.S. 320, 105 S.Ct. 2633, 86 L.Ed.2d 231 (1985), wherein the Supreme Court held
that “it is constitutionally impermissible to rest a death sentence on a determination
made by a sentencer who has been led to believe that the responsibility for
determining the appropriateness of the defendant's death rests elsewhere.” /d. at
328-29, 105 S.Ct. at 2639. See also Blue v. Thaler, ___ F.3d ___, 2011 WL
6413668 (5" Cir., Dec. 22, 2011) (relying upon Jones v. United States, 527 U.S. 373,
119 S.Ct. 2090, 144 L.Ed.2d 370 (1999) to hold that the Texas scheme does not
mislead the jury aboutiits role in the sentencing process and is not unconstitutional).
A Caldwell violation is established when a defendant shows that remarks to the jury
“improperly described the role assigned to the jury by local law.” Dugger v. Adams,

489 U.S. 401, 407, 109 S.Ct. 1211, 1215, 103 L.Ed.2d 435 (1989). The present
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case is distinguished from Caldwell because the Caldwell prosecutor urged the jury
not to view itself as the final arbiter of whether the defendant would die as their
verdict would be reviewed for correctness by the state supreme court. There is
nothing in the 12-10 rule which would lead the jury to believe that the ultimate
responsibility for imposing a sentence of death would rest with any other actor.
The extension of Mills or Caldwell to the Texas capital sentencing scheme
would be an unwarranted extension of federal law barred by Teague v. Lane, 489
U..S. 288, 109 S.Ct. 1060, 103 L.Ed.2d 334 (1989).° “New rules of constitutional
criminal procedure cannot be announced on federal habeas review unless one of
two narrow exceptions applies. ‘[A] case announces a new rule when it breaks new
ground or imposes a new obligation on the States or the Federal Government,’
which s to say, when its ‘result was not dictated by precedent existing at the time the
defendant’s conviction became final.” Blue v. Thaler, * 13. The Fifth Circuit has held
previously that an Eighth Amendment challenge to the jury instructions given under
article 37.071(2) is barred by Teague. See Webb v. Collins, 2 F.3d 93, 94-95 (5"
Cir. 1993) (per curiam). The holding has been reaffirmed in numerous published

opinions. Blue v. Thaler,*13 n. 132. Petitioner presents no authority to the contrary.

8 Although Teague was a plurality decision, “the rule it announced was subsequently
adopted by a majority of the Court in Penry I.” Blue v. Thaler, ___F.3d __, * 13 n. 125 (5" Cir.
Dec. 22, 2011). “See Penry I, 492 U.S. 302, 313-14, 109 S.Ct. 2934, 106 L.Ed.2d 256 (1989)."
Id.
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Order Granting Request to Dispense with Habeas Proceeding and
Releasing Court-Appointed Habeas Counsel

On September 30, 2008, came on to be considered the request of the defendant,
Richard Lee Tabler, to waive his rights under Article 11.071, C.Cr.P., and to dispense with
his habeas corpus proceeding. The Court has determined the following factors to be

relevant:

1. On April 25,2007, this Court appointed attorney David A. Schulman to represent the
defendant in his habeas corpus action under Article 11.07 1,CCrP.

2. On May 1, 2007, this Court appointed attorney John G. Jasuta to act as co-counsel
and assist Mr. Schulman in the preparation of the defendant's habeas corpus
application.

3. On August 22, 2008, the Court of Criminal Appeals received a communication from
the defendant in which he requested that he be permitted to waive his right to the
Article. 11.071 habeas corpus action.

4. At the hearing conducted by this Court on September 30, 2008, the defendant
reiterated his desire to waive his rights and dispense with the Article 11.071 habeas
corpus action.

5. At the hearing conducted by this Court on September 30, 2008, the Court inquired as

to the defendant's competency. Mr. Schulman informed the Court that, while he
disagreed with the defendant's decision to dispense with his habeas corpus action, he

believed the defendant was competent to do so.
%,
%
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6. At the hearing conducted by this Court on September 30, 2008, the Court was
provided with a copy of an evaluation competency evaluation conducted by Dr. Kit
Harrison, of Houston, concluding that the defendant "is forensically competent to
make decisions" to dispense with the habeas corpus action.

7. At the hearing conducted by this Court on September 30, 2008, the defendant
acknowledged that he understood his decision was for all intents and purposes a final
decision, given the time constraints of Article 11.071 , and that, should he later change
his mind and wish to reinstate his habeas corpus action, his attorneys will more than
likely not have sufficient time to properly prepare and submit a habeas corpus
application on his behalf, :

IT1S, THEREFORE, ORDERED, ADJUDGED and DECREED, that the defendant's
request to waive his rights under Article 11.071, C.Cr.P., and to dispense with his habeas
corpus action is hereby GRANTED. Mr. Schulman and Mr. Jasuta are hereby released from
responsibilities arising from their respective appointments.

Mr. Schulman and Mr. Jasuta are hereby appointed standby counsel. They shall
advise the defendant if requested to do so, and shall act as liaison to the Court should that
be necessary.

The Clerk of Court is Ordered to provide a copy of this Order to the Clerk of the

Court of Criminal Appeals.

SIGNED this_5 _ dayoﬂl i Xﬂv(
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APPLICANT RICHARD TABLER APPLICATION NO. 72.350-01

MOTION TO PERMIT COUNSEL
TO CONTINUE OR RESUME
REPRESENTATION OF THE
APPLICANT AND TO ESTABLISH
A NEW FILING DATE FOR THE

APPLICATION XXX

DENY MOTION TO PERMIT COUNSEL TO CONTINUE OR RESUME REPRESENTATION OF

THE APPLICANT AND TO ESTABLISH A NEW FILING DATE FOR THE APPLICATION.

eCorvam e

JUDGE DATE
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\ ’béo ¢
\P‘QJ . o. AP-75,6 :
IN THE COURT OF CRIMINAL APPEALS OF TEXAS, AT Al’chTIN
EIVE
o ‘ COURT OF CRIMIN%II."RPPEALS
Ex parte Richard Tabler
JUL 1 4 2009

Apphcant
. Louise Pearson, Clerk’
Habeas Corpus Proceedlng under Article 11.071, C.Cr.P. , Following
Conviction and Imposition of a Sentence of Death in the 264th District
Court of Bell County, Texas, in Cause No. 57 ,382, the Honorable
Martha Trudo, Judge Presiding

Motion to Permit Counsel to Continue or Resume
Representation of the Applicant and to Establish a
New Filing Date for the Appllcatlon

Tb THE HONORABLE JUDGES OF THE COURT OF CRIMINAL APPEALS:
COMES NOW, Richard Tabler, Appliq‘ant in the above styled and
numbered cause,,by and through David A. S.chulman and John G. Jasuta,
his undersigned aftorney of re(;ord, and respectfully enters this “Motion to
Permit Counsel to Continue or Resume Represéntatioﬁ of the Applicant and
- to Establish a New F111ng Date for the Apphcatmn and in support of such

Motion would show the Court:

I

On July 6, 2009, the Court became axivare that an application for a

writ of habeas corpus under Article 11.07 1, C.Cr.P., had not been timely
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» ﬁled, and that the trial court}had not_notiﬁed this Court, as required hy
Article 11.071 § 4(d), C.Cr.P., of that fact. On July 7, 2009, the Court
therefore instruc‘red the trial court to proceed under said Art. 11.071 §4(d),
. and to supplement the record not later than July 22, 20009. The
undersigned anticipate that the trial eourt will supplement the record of
this Court with the Reporter's Record of a hearing eonducted ou September
30, 2008, and a copy of its order dated November S, 2008 in which 1t
granted Apphcant's request to d1spense with his habeas corpus action.
I

The undersigned are of the opinion that, despite his competency and
his stated understanding of the fact that his decision to dispense W1th his
habeas corpus action, Applicant should not have been permitted to make
that decision. They would show the following;

First, the bié:arre nature of Aplolieant's beha\rior is well known to this
Court. Further Apphcant s behavior has been the subject of both statewide
and national news coverage, following Apphcant's unauthorized phone
. contact with Senator Whitmire. It is also well known that Applicaht's
various explanations as to how he came into possession of a cell phone are

both illogical and contradictory. In short, Applicant's actions have been

22-70001.3289

171a



Case 6:10-cv-00034-RP Document 223-1 Filed 05/11/12 Page 220 of 223

" more indicative of someone craving and seeking attention, rather than
semeone wishing to end all appeals and be promptly executed. Those
actions demonstrate V.Applicant"s inability to make sound informed
decisions. |

Second, the undersigned would show the Court that, between their
appointment, on April 24, 2007 and September 30, 2008, Applicant
* asserted his intention to d1spense with his appeals and volunteer for
executlon, only to change his mind, at least three separate occasions.

For example, the”undersigned rnet with Applicant in June of 2007,
and plans were jointly made regarding how te attack Applicant's conviction
and sentence. One i)ireek after .that meeting, on Jnly 2, 2007, Applicant
forwarded documents he had signed authorizing and requesting release of
~ his files by trial counsel Yet on July 9, 2007 Applicant wrote to both the
uhdersigned and direct appeal counsel 1nform1ng them of his "change of
heart," and decision to drop his appeals. O_n July 23, 2007, Applicant
wrote, apologized for his previeus request, and instructed the undersigned
to continue onv as before. There was a similar sequence of events later in

2007, and another in early 2008.
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Throug‘ho‘ut thé Spring of 2008, Applicant participated in this case
and requésted assistance on unrelated matters on several occasions, never
.. demonstrating any desire fo end his appeals. Then, on May 15, 2008,
Applicant again changed his nﬁnd and announéed an intention of dropping
all appeals. This ultimately led to the Septem_b_er 30, 2008, hearing and the
trial court's order of November 5, 2008. | |

. | e

Pursuaht_ to Article 11.071 § 4A(2), C.Cr.P., this Court has the
. authority to permit the undersigned td resumé the active representatio.‘q of
Applicant in his habeas cofptis action. Applicant's "on‘again - off ‘again"
requests to drop all appeals demonstrate Applicant's inability to make
sound decisions, and that, because of that laék of ability, Applicant should
not have been pefmitted to make the.décision to ciispensé with his habeas

B , . (

corpus action. Consequently, the undersigned respectfully request the

Court authorize counsel to proceed as set.out in Art. 11.071 § 4A(2).
- Prayer

WHEREFORE PREMISES. CONSIDERED, Applicant prays this
Honorable Court will grant his “Motion to Permit Counsel to Continue or

Resume Represeﬁtaﬁon of the Applicant and to Establish a New Filing Date

4
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for the Application,” and‘ enter its Order pefmitting i:he undersigned to
. continue representation of Applicant, and éstablishing a new filing date for
fhe application, not more thany iSO days from the ciate the court permits the
undersignedv to continue representation, or until éuch time as set by this
Court. | | |

Respectfully submitted,

 David A. Schulman
Attorney at Law
Post Office Box 783
Austin, Texas 78767-0783
Tel. 512-474-4747
Fax: 512-532-6282 -
eMail: zdrdavida@gmail.com
‘State Bar Card No. 17833400

~ Attorney at Law
Post Office Box 783
Austin, Texas 78767-0783
eMail: johngjasuta@earthlink.net
~ Tel. 512-704-3550 '
Fax: 512-532-6282
-State Bar No. 10592300

Attorneys for Richard Tabler

S
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Certificate of Delivery
This is to certify that a true and} correct ‘copy of the above and
foregoing “Motion to Permit Counsel to Continue or Resume Representation
of the Applicant and to Establish a New Filihg Date for the Applicétion” was
hand delivered, mailed postage_’pre-.pai'd or transrﬁitted via telecopier (fax)
or électronic'maﬂ (eMail) to the Districf Attdmgy of vBell County; Attention:

s 76513; on July 14, 2009.

David’A. Schmlman

Mr. Sean Proctor§ PO Box 540; Belton, Te ;
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IN THE COURT OF CRIMINAL APPEALS
OF TEXAS

NO. WR-72,350-01

EX PARTE RICHARD TABLER

ON NOTICE OF NO APPLICATION FOR WRIT OF HABEAS CORPUS
- FILED IN CAUSE NO. 57382 IN THE 264™ DISTRICT COURT
BELL COUNTY

Per Curiam.
ORDER
This case is before us because no application for writ of habeas corpus has been filed
pursuant to the provisions of Texas Code of Criminal Procedure Article 11.071." Applicant
has filed in this Court a “Motion to Permit Counsel to Continu¢ or Resume Représentation
of th‘e Applicant and to Establish a New Filing Date for the Applicatioﬁ.”

On April 24,2007, the trial court appointed David A. Schulman to represent Applicant

' Unless otherwise indicated all references to Articles refer to the Code of Criminal
Procedure. :
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Tabler - 2

in a post-conviction writ of habeas corpus under Article 11.071. On October 1, 2008, the
State filed in this Court its brief on Appllcant s direct appeal. Pursuant to Article 11.071, §
4(a), counsel should have filed Applicant’s application for writ of habeas corpus in the
convicting court no later than November 17, 2008. No application was filed.

In the motion before us, habeas counsel explains that Applicant has made repeated
“‘on again - off again’ requests to drop all appeals.” F ollowing a hearing on September 30,
2008, the trial court issued an order on November.S, 2008, granting. Applicant’s request to
disp'en'se with his haBeas corpus action. On June 29, 2009, Applicant changed his mind and
wrote the trial court a letter fequesting that his “appeal” be reinstated. Habeas counsel argues
in the -motion before us that good cause has been shown to proceed under Article 11.071, §
4A(b)(2), because of Applicant’s “inability to make sound mformed decisions.” However,
the record of the trial court’s hearing on September 30, 2008, demonstrates that Applicant_
made a knowing and voluntary choice to waive h;abeas review. We find that the failure to
file Applicant’s application for writ of habeas corpus is attributable to Applicant’s own
continued insistence on foregoing any éuch remedy. Sée Ex parte Reynoso, 22‘8 S.W.3d 163,
166 (Tex. Crim. App. 2007). Good cause has not been shoWn under Article 11.071, § 4A.
See id. Therefore, we deny Applicant’s “Motion to Permit Counsel to Continue or Resume
Representation of the Applicant and to Establish a New Filing Date for the Application.”

IT IS SO ORDERED THIS THE 16™ DAY OF SEPTEMBER, 2009.

- Do Not Publish
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IN THE COURT OF CRIMINAL APPEALS
OF TEXAS

NO. AP-75,677

RICHARD LEE TABLER, Appellant
V.

THE STATE OF TEXAS

ON DIRECT APPEAL FROM CAUSE NO. 57,382
IN THE 264™ DISTRICT COURT _
BELL COUNTY

JOHNSON, J., delivered the opinion for a unanimous Court.
QPINION
In April 2007, appellant was convicted of capital murder. TEeX. PENAL CoODE §
19.03(a)(7)(A). Based upon the jury’s answers to the special issues set forth in Texas Code of
Criminal Procedure Article 37.071, §§ 2(b) and 2(c), the trial court sentenced appellant to death.

Art. 37.071, § 2(g)." Direct appeal to this Court is mandatory. Art. 37.071, § 2(h). After reviewing

! Unless otherwise indicated, all references to Articles refer to the Texas Code of Criminal Procedure,
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appel?’,a'ht’s‘ six points of error, we find them to be without merit. Accordingly, wé affirm the trial
) court"f‘, judgment aﬁd sentence of death,

STATEMENT OF FACTS,

} .Appellant does not challenge the sufficiency of the evidence to support his conviction.
( Therefoi}e, we set cut only a brief summary of the facts. Mohamed-Amine Rahmouni managed a
topless bar called Teazers, where appellant worked until he and Rahmouni had a conflict, Rahmouni

allegedly told appellant that he could have appellant’s family wiped out for ten dollars,
Appellant decided on November 18, 2004, that he would kill Rahmouni after Thanksgiving,
In preparation for killing Rahmouni, appellant borrowed a 9-millimeter gun, a camcorder, and a
pickup truck. Then, on the night of November 25, 2004, which was Thanksgiving Day, appellant
| called Rahmouni with an offer to sell him cheap stereo equipment and told him they would meet in
the parking lot of a local business, Haitham Zayed drove Rahmouni to the parking lot to meet

appellant around 2:00 a.m. on Friday morning. Appellant and his friend Timothy Payne were

waiting for them iﬁ the truck that appellant had borrowed. As soon as Zayed’s car stopped, appeliant
shot Zayed and then Rahmouni. He then ef{ited the truck aﬁd pulled both men from the car. He saw
that Rahmouni was still alive, so he shot him a second time. He had Payne videotape part of the
shooting, Later that day, the videotape was destroyed after appellant showed it to a friend.
Appellant took a wallet and a black bag that he found inside the car. On the following Sunday night,
appellant was arrested, and in the early morning hours of Moﬁday, November 29, he confessed to
the shootings.

At punishment, the State introduced evidence that appellant also confessed to murdering

Amanda Barfield and Tiffany Dotson, who were dancers at Teazers, because he believed that they

A-000019
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were telling people that he had killed Rahmouni and Zayed.
CONSTITUTIONALITY OF IMPOSING THE DEATH PENALTY

In his first point of error, appellant asserts that his sentence of death is unconstitutiona
because the Eighth and Fourteenth Amendments of the United States Constitution preclude the. death
penalty for the mentally ill. He urges that the constitutional protection he seeks is a logical extension
of the United States Supreme Court’s decisions in Roper v. Simmons and Atkins v. Virginia, in which
the Court found that imposing capital punishment on juvenile and mentally retarded offenders
violates the Constitution. Roper, 543 U.S. 551 (2005); Atkins, 536 US 304 (2002). Appellant
asserts that evolving standards of decency dictate that the death penalty is unconstitutional as applied
ta people who have a lifelong and bona fide history of serious mental illness that diminishes their
culpability.

Appellant acknowledges that the Supreme Court has not decided that mentally ill offenders
are categorically less culpable than the average criminal. Nevertheless, as evidence of a growing
public consensus against executing the mentally ill, appellant notes that the Texas Task Force for
Indigent Defendants has provided funding for a special méntai-health public defender for Travis
County, He explains that Travis County has identified individuals with major.mental-health
problems, such as schizophrenia, bipolar disorder, and major depression, as needing special
consideration in the criminal-justice system. Appellant urges that thercreation of the special public-
defender position constitutes an implicit recognition of me'ntally ill offenders as a class of persons
with diminished culpability, such that they should not be punished>t0 the same extent as other
offenders. However, we do not agree with appellant’s conclusion that the provision of a special

public defender is equivalent to a categorical diminished-culpability determination. Moreover,

A-000020
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- appellant does not demonstrate that there is a trend among state legislatures to categorically prohibit

the imposition of capital punishment against mentally ill offenders. See Atkins, 536 U.S, at 312
(quoting Penry v. Lynaugh, 492 U.8. 302, 331 (1989)) (“the ‘clearest and most reliable objective
evidence of contemporary values is the legislation enacted by the country’s legislatures’”). Nor has
the Texas Legislature taken such a step.

We have observed in the past that there is no authority from the Supreme Court or this Court
suggesting that mental illness that is a “contributing factor” in the defendant’s actions or that caused
some impairment or some diminished capacity, is enough to render one exempt from execution
under the Eighth Amendment. See, e.g., Battaglia v. State, No. AP—74,348, 2005 WL 1208949 at
*10 & n.39 (Tex. Crim. App. May 18, 2005) {not designated for publication) {citing Colburn v.
State, 966 S.W.2d 511 (Tex. Crim. App. 1998)). In Battaglia, we declined to extend the federal
constitutional proscription against execution of the insane and mentally retarded to the greater
category of mentally ill defendants. Id. We adopt our holding in Battaglia today. Point of error one
is overruled. | |

ERROR IN CLOSING ARGUMENT

In point of error three, appeliant asserts that the prosecutor’s closing argument at punishment
violated Tennardv. Dretke, 542 U.8. 274 (2004), ar;d was so egregious as to deny him due process,
due course of law, and a fair trial. However, because appellant failed to object, he forfeited this
complaint on éppeal. See Threadgill v. State, 146 S.W.3d 654, 670 (Tex. Crim. App. 2004). Point
of error three is overruled.

INEFFECTIVE ASSISTANCE OF COUNSEL AT CLOSING ARGUMENT

In point of error two, appellant asserts that trial counsel was ineffective when he failed to

A-000021
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object to the prosecutor’s closing argument at the punishment phase that there had to be a nexus
between the mitigating evidence and the offense. He asserts that this argument violated Tennard,
542 U.8. 274.

To support a claim of ineffective assistance of counsel, appellant must establish that trial
| counsel’s performance fell below an objective standard of reasonableness and that there is a
reasonable probability the result of the proceeding would have been different but for counsel’s
unprofessional errors. See Narvaiz v. State, 840 5,W.2d 415, 434 (Tex. Crim. App. 1992} (citing
St;*ickland v. Washington, 466 U.S. 668, 694 (1984)). “Appelldte review of frial counsel’s
representation is highly deferential and presumes that counsel’s actions fell within the wide range
of reasonable and professional assistance.” Garza v, State, 213 5, W.3d 338, 348 (Tex, Crim. App.

2007}, “If counsel’s reasons for his conduct do not appear in the record and there is at least the

possibility that the conduct could have been grounded in legitimate trial strategy, we will defer to
counsel’s decistons and deny relief on an ineffective assistance claim on direct appeal.” Id
Her.e, much of the prosecutor’s argument was not an improper “nexus” argument, but was
instead a permissible argument that the evidence of appe-liant_’s background did not reduce his
blameworthiness. See, e.g., Williams v. State, 270 S.W.3d 112, 138 (Tex. Crim. App. 2008)(citing
Hawkins v. State, 135 S.W.3d 72, 85-87 (Tex. Crim. App. 2004)(Womack, J., concurring)), and
indicating that jury argument conveying that appeliant’s troubled background did not lessen his
‘ moral blameworthiness was permissible). However, the prosecutor arguably made an irhproper
“nexus” comment when he stated that evidence that appellant had been abused and neglected as a
child was not relevant in mitigation because his offense had not involved acting out against his

abusive and neglectful parents, Appellant asserts that this comment ran afoul of the Supreme
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Court’s mandate that a jury must be able to consider any evidence that it could reasonably find

warrants a sentence less than death, without regard to whether the defendant has established a nexus

between such evidence and his crime. See Tennard, 542 U.S. at 285 {quoting McKoy v. North

Carolina, 494 U.S. 433, 441 (1990)).

Without a fully developed record, we can only speculate as to counsel’s strategy. Mitchell

v. State, 68 S.W.3d 640, 642 (Tex. Crim. App. 2002). Perhaps counsel did not want to call attention
to the improper comment by oEjecting. Perhaps counsel believed that his own argument and the trial
court’s instructions sufficiently cured any error. Trial counsel broadly argued that appellant was
abnormal and so he could not be held to the same standards as a normal person. Counsel urged that,
based on the mitigating evidence presented at trial, appellant should not be held to the same level
of accountability as “the rest of us.” Counsel asserted that the evidence did not have to be connected

to the offense in order to be mitigating. Additionally, the mitigation instruction provided by the trial

court expressly commanded the jury to consider all of the evidence, including evidence of the

defendant’s background and charactet.’

2 The jury was instructed:

In deliberating on Issue No. | and Issue No. 2, the jury shall consider all evidence
admitted at the guilt or innocence stage and the punishment stage, including evidence of
the defendant’s background or character or circumstances of the offense that militates for
or mitigates against the imposition of the death penalty.

As to [ssue No. 2, the mitigation issue, the verdict form read:

Do you find from the evidence, taking into consideration all of the evidence, including the
circumstances of the offense, the defendant’s character and background, and the personal
moral culpability of the defendant, that there is a sufficient mitigating circumstance or
circumstances that a sentence of life imprisonment rather than a death sentence should be
imposed?

You are instructed that in answering this issue, you shall answer the issue “Yes” or “No.”
(continued...)
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Because counsel’s conduct could have been grounded in legitimate trial strategy, we will not
presume on appeal that counsel’s performance was deficient. Point of error two is overruled.

JURY INSTRUCTIONS ON DEFENSES AND LESSER-INCLUDED OFFENSE

In his fourth point of error, appellant asserts that the trial court erred at the guilt phase when

it denied his request for jury instructions on self-defense, defense of a third person, and the lesser-

included offense of murder. He reasons that if the jury had found that he was justified by self-

defense or defense of a third person when he killed Rahmouni, then he would not have been found
guilty of capital murder by murdering more than one person in the safne transaction. Instead, he
would have been convicted only of the murder of Zayed. See, e.g., Moore v. State, 969 S.W.2d 4,
12 (Tex. Crim. App. -1998) (in capital-murder prosecution under Section 19.03(a)(7)(A), if one of
the two killings committed during the same criminal transaction had been justified, then appellant
would have been convicted of only one murder ).

Appeliant asserts that he was entitled to these jury instructions because there was_evidence
that he was justified in killing Rahmouni. He points to his confession, i_n which he stated that, about
a week before the murders, Rahmouni had told him, while w‘aving a ten-dollar bill in his face, that
he could wipe out appellant’s whole family for ten dollars. Appellant asserts that this statement
constituted a threat to him and his family, such that a rational jury could have found that he killed
Rahmouni in self-defense or defense of a third person.

To justify the use of deadly force against another, an actor must first show that he reasonably

*(...continued)
You may not answer the issue “No” unless the jury unanimously agree{s], and you may
not answer the issue “Yes” unless ten or more jurors agree. The jury need not agree on
what particular evidence supports an affirmative finding in this case. The jury shall
consider mitigating evidence to be evidence that a juror might regard as reducing the
defendant’s moral blameworthiness.
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believed the force was immediately necessary to protect himself or a third person against another’s

use or attempted use of unlawful deadly force. TEX. PENAL CODE §§ 9.31(a), 9.32(a), 9.33 (Vernon

Supp. 2002). The use of force against another is not justified in response to verbal provocdtion
alone, TEX. PENAL CODE § 9.31(b)(1). However, a defendant does not have to prove that the other
person was actually t.lsing or attempting to use unlawful deadly force; he is justified in using force
to defend against danger as he reasonably apprehends it, Hamel v. State, 916 S.W.2d 491, 494 (Tex.
Crim. App. 1996).

Here, appellant could not have reasonably believed that deadly force was immediately
necessary to protect himself or his family from the use of unlawful deadly force. It is doubtful that
Rahmount’s statement that he “could” wipe out appellant’s family amounted even to verbal
provocation. In addition, the verbal confrontation had ended several days before appellant hured
Rahmouni to a deserted parkiﬁg lot with the intention of killing himn. Under these circumstances,
the trial court did net err in refusing appellant’s requested instructions. Point of error four is

overruled.

ADMISSIBILITY OF APPELLANT’S STATEMENTS
In point of error five, appellant asserts that the trial cc;urt erred in failing to suppress
appellant’s statements becéuse they were the fruits of his illegal arrest, in violation of the Fourth
Amendment of the United States Constitution.® In reviewing a trial court’s ruling on a motion to

suppress, we give almost total deference to a trial court’s determination of historical facts and review

* Appellant does not specifically complain that the admission of his statements violated Art. 38.23, but he
does argue that his statements should have been suppressed because they resulted from, and were tainted by, an
illegal arrest. In the interest of justice, we will consider the admissibility of appellant’s statements under Artf. 38.23.
See, e.g., Bell v. State, 724 S.W.2d 780, 786 (Tex. Crim. App. 1986) (applying both Fourth Amendment
exclusionary rule and Art. 38.23 in considering appellant’s complaint that his statement should have been suppressed
because it resulted from an tllegal arrest).
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de novo the courl’s application of the law. Guevarav. State, 97 5.W.3d 579, 583 (Tex. Crim. App.

2003). We will uphold the trial court’s ruling if it is supported by the record and correct under some
theory of law applicable to the case. St. George v. State, 237 S, W.3d 720, 725 (Tex. Crim. App.
2007) (citing Armendariz v. State, 123 8. W.3d 401, 404 (Tex. Crim. App. 2003)).

Here, the trial court’s findings of fact are supported by the record. Killeen Police Officer
Robert Clemons and Bell County Sheriff’s Department Investigator Timothy Steglich testified at the
pre-trial suppres#ion hearing. Clemons testified that toward the beginning of November, appellanf
had begun “working off” a pending theft case ste@ing from his purchase of stereo equipment with
fraudulent checks. Appellant signed a contract in which he agreed to cooperate as a confidential
informant in a drug investigation in exchange for nonprosecution of the theft.* An investigator in
the Bell County District Attorney’s Office introduced appellant to Clemons. Appellant worked with
Clemons on a controlled drug buy on November 4, 2004,

In the course of investigating the murders of Rahmouni and Zayed, the Bell County Sheriff’s
Department identified appellant as a “person of interest.” Around 4:00 p.m. on November 28, 2004,
which was the Sunday following Thanksgiving, Steglich, who was leading the murder investigation,
contacted Clemons and asked him to speak with appellant about setting up a controtled drug buy.
Both Steglich and Clemons understood that the drug buy was just a ruse. They wanted appellant to
set up the buy and then go to the police station to meet Cle@ons so that they could arrest him on his
pending theft case and then question him about the murders. Both officers were aware that no arrest
warrant had been issued. Steglich had begun working with the diétrict attorney’s office on this

matter some time before he contacted Clemons. However, he did not obtain an arrest warrant until

¥ The precise terms of this contract are not in the record.
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about 10:55 p.m. that evening,

Clemons left a voice-mail message with appellant around 4:30 p.m., and appellant returned
his call around 7:00 p.m. Appellant agreed to set up the drug buy and meet Clemons at the police
station. He set up the buy and called Clemons to say that “Chris” would not be able to obtain the
drugs until after 9:00 p.m. Appellant arrived at the police station around 9:15 p.m., and Clemons
went through the motions of preparing for the buy. Steglich called in with updates about his progress
in obtaining the arrest warrant. In turn, the police officers informed Steglich that appellant was
becoming anxious to leave and make the drug buy. Atabout 9:25 p.m., Steglich instructed Clemons
to arrest appellant, despite the fact that Steglich had not yet obtained a warrant.?

-Clemons testified that appellant was enthusiastic about helping with the drug buy. Clemons
did not view appellant’s anxiety to leave the police station as a desire to flee; rather, he believed that
appellant was anxious to complete the drug buy because it was getting late and his seller would be

waiting for him as scheduled. Clemons initially handcuffed appellant incident to frisking and

“wiring” him in preparation for the drug buy, and Clemons kept appellant handcuffed after he -

received instructions to arrest him. Clemons acknowiedged that he did not Mirandize appellant in
connection with his arrest until around 10:05 p.m. See Miranda v. Arizona, 384 U.S, 436 (1966).

As soon as appellant was informed he was under arrest for theft, he spontaneously
volunteered that he had information about the murders. Appellant indicated that his friend “Tim”
had committed the murders and then told him all the details. He said he wanted to talk to 'sofneone

in the district attorney’s office. Clemons testified that appellant was still focused on getting his theft

5 Clemons testified that Steglich told him the warrant had been obtained before he arrested appellant, but
he also testified that Steglich told him to arrest appellant without a warrant because he was a flight risk. This
inconsistency does not affect our resolution of this claim.
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case dropped. Clemons did not interrogate appellant at that time, but appellant kept talking,

Steglich testified that he believed that appellant would flee if Clemons let him leave the
police station to complete the drug buy. However, Steglich also festiﬁed that he had the impression
that appellant was anxious to leave because he wanted to complete the drug buy, not because he
wanted to escape. Even without direct evidence that appellant intended to escape, Steglich believed
that appellant was “an extreme flight risk” based on his knowledge that appellant had arrests from
several states, had moved frequently between states shortly before arriving in Killeen, was not
steadily employed, had given two addresses in Killeen as his residence, and “other matters, including
a watrant outstanding out of Florida that [Steglich] was unable to confirm.” Therefore, when
Steglich heard that appellant was becoming anxious to leave, he instructed Ciemons to arrest him.
Steglich did not begin questioning appeliant until after he had obtained the magistrate’s signature
on the arrest warrant and appellant had been transported to the county jail.

After they had the arrest warrant, both Steglich and Clemons interrogated appellant.
Clemons testified that, when they began the interrogation, he recorded it with a digital audio
recdrder, but the recorder’s memory ran out before the ﬁrsf statement was completed and none of
the remaining interrogation was recorded. In appellant’s first written statement, he stood by his
original story that Tim had committed the murders and then told appellant about them. This
statement was taken at 12:20 a.m, on November 29. Steglich did no‘g believe that appellant had told
them everything because he was being evasive, fidgeting, failing to make eye contact, and focused
on leaving the building, Therefore, they intetrrogated appellant ﬁ.n'thelr. Steglich acknowledged that
by then he was pressing appellant for information. Appellant took bathroom breaks and drank coffee

throughout the interrogation.
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After additional questioning, appellant gave a second written statement which, unlike the first
statement, included initialed Miranda warnings and a signed waiver. In it, appellant admitted that
he was present while Tim committed the murders, and he gave consent to search his rooms at two
residences as well as the car he had driven to the police department. This statement was taken at
2:20 a.m.

Still not satisfied that appellant had told them the whole story, Steglich and Clemons
continued to question appellant. Steglich acknowledged that by then, he was moving in front of
appellant, demanding eye contact, and asking appellant if he had ever lost a family member,
Appellant became very emotional. Steglich had the impression that appellant realized he had lost
control of the interview and was wearing down. However, appeliant never said that he did not want
to talk, that he wanted a lawyer, or that he wanted to take a break and get some sleep.

Appeliant then gave a third written statement, which included Miranda warnings and a

waiver. Init, appellant said, “I was pushed into a corner by these people and 1 will now tell the truth

,labou’t these incidents.” He then described how he had planned and executed the murder of

Rahmouni, how he had intentionally murdered Zayed, and how he had taken a wallet and a black bag
from Zayed’s car after the murders. This statement was taken at 5:13 a.m.

After this testimony was complete, counsel argued that all of appellant’s statements had to
be suppressed because ;chey were the fruit of an illegal arrest under Article 38.23, and no intervening
events had removed the taint of the arrest, | The prosecutor argued that the statements were
admissible because the arrest was legal pursuant to Article 14.04, which provides an exception to
the warrant requirement when the arresting officer has satisfactory proof from a credible source that

the defendant committed a felony and is about to escape, so that there is no time to procure a

A-000029

22-70001.1031

189a



: Case 6:10-cv-00 RP Document 90-1 Filed 09/09/, Page 41 of 130

13

warrant. He also argued that the statements were admissible because Sfeglich had a warrant in hand
by the time he interrogated appellant,

Defense counsel pointed out that law enforcement officials had had probable cause to arrest
appellant on the theft case since before he began cooperating as an informant. Once they had
probable cause, they could have gotten a warrant at any time in the weeks leading up to appellant’s
arrest. Counsel also argued that Steglich’s testimony did not specify any reason he had to believe
that appellant was more of a flight risk on November 28 than he had been before.

A. Legality of Arrest

“A police officer may arrest an individual without a warrant only if (1) there is probable
cause with respect to that individuak and (2) the arrest falls within one of the statutory exceptions.”
State v. Steelman, 93 S.W.3d 102, 107 (Tex. Crim. App. 2002); see also McGee v, State, 1058.W.3d
609, 614 (Tex. Crim. App. 2003). Here, it is undisputed that the arresting officers had probable
cause to arrest appellant for theft. Next, we must determine whether appellant’s warrantless arrest
fell within Article 14.04, which s the only applicable exception potentially supported by the record.
Article 14.04 provides: |

Where it is shown by satisfactory proofto a peace officer, upon the representation of

‘a credible person, that a felony has been committed, and that the offender is about to
escape, so that there is no time to procure a warrant, such peace officer may, without
wayrant, pursue and arrest the accused.
Art. 14,04, The purpose of the statute is to give effect to the constitutional guarantee against the
unreasonable seizure of the person and to safeguard the public in the apprehension of offenders who
would escape ifa warrant was imperative. See Bell v. State, 724 S.W.2d 780, 787 (Tex. Crim. App.

1986) (citing Rutherford v. State, 283 S.W. 512, 514 (Tex. Crim. App. 1926)).

Exceptions to the warrant requirement are strictly construed in faver of the defendant.
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Dejarnette v. State, 732 8. W .2d 346, 349 (Tex. Crim. App. 1987). Foran arrest to be justified under

i
E Article 14.04, there must be some evidence amounting to satisfactory proof, either related by a

credible person to an officer or observed by the officer, indicating that the defendant was about to

i escape and that there was therefore no time to procure a warrant. [d. at 351. “What must be shown

5
£
&
H

by satisfactory proof'is the legal equivalent of constitutional probable cause.” Hughes v. Staie, 24
3.W.3d 8§33, 838 (Tex. Crim. App. 2000) (quoting Earley v. State, 635 5. W.2d 528, 531 (Tex. Crim.
App. 1982)) (internal quotation marks omitted). This requires more than mere suspicion, but far less
evidence than that needed to support a conviction or even a finding by the preponderance of the
cvidence. 1d.

Whether an officer has satisfactory proof that an escape is imminent is a fact-specific inquiry
that requires consideration of the circumstances as a whole. See, e.g., Hughes, 24 S.W.3d at 840,
Dejarnette, 732 S,W 2d at 352. Relevant factors include the defendant’s temporal and geographic
proximity to the scene of the crime. Hughes, 24 S.W.3d at 839. For example, it is unreasonable to
require an officer to break pursuit and abandon the fresh trail of él recently committed crime, so that -
he may obtain an arrest warrant in the hope of encountering a defendant at some later time. See id.

(citing Anderson v. State, 932 §,W.2d 502, 506 (Tex. Crim. App. 1996); West v. State, 720 S.W.2d

511, 517 (Tex. Crim. App. 1986)).

Similarly, an officer’s knowledge that a defendant has just committed an offense or has just
been informed that the police are looking for him may signal that otrherwise ambiguous conduct is
consistent with fleeing, such that a warrantless arrest is justified. See Dowthitt v. State, 931 S.W.2d
244,258 (Tex. Crim. App. 1996) (citing Allridge v. State, 850 S.W.2d 471, 491 (Tex. Crim. App.

1991Y); Dejarnetie, 732 S.W.2d at 352 (“Common experience teaches us that otherwise amorphous
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actions of a suspect may take on characteristics of escape simply because of the temporal proximity

-of those actions to the crime or to the suspect’s discovery of police pursuit”), For example, a
warrantless arrest was justified when police observed a defendant speaking with someone they had
just questioned about the offense, and then driving away in a rented truck. Kingv. State, 631 S.W.2d
486 (Tex. Crim. App. 1982).

On the other hand, when hours or days have elapsed from the time of the offense or from the
time the defendant has been informed that the police are looking for him, it is generally unreasonable
to arrest the defendant without a warrant unless his conduct or words reveal an intent to escape. For
example, a defendant’s cenduct of driving away from his house in the morning before the courthouse
opened did not justify dispensing with an arrest warrant when police had no reason to believe that
he was aware that they were looking for him and the offense had been committed more than 24 hours
before. See Stanton v. State, 743 S, W .2d 233, 235 (Tex. Crim. App. 1988). Similarly, when a
defendant went to a local bar several hours after he had been told that the police were looking for
him, he had not shown an intent to escape. See Bell, 724 S.W.2d at 787. His warrantless arrest was
illegal, notwithstanding the officer’s concern that he would ﬁot know where to find the defendant
after the bar closed. 1d, see also Maixner v, State, 753 S.W.2d 151, 152-54 (Tex. Crim. App. 1988)
(warrantless arrest of defendant in alocal night club, prompted by concern that he might fiee if he

* saw media coverage of officers’ discovery of murder victim, was not justified).

Knowledge that a defendant moves around a lot may be relevant to the inquiry, but without
more, it does not justify dispensing with the waﬁant requirement. See Bainv. State, 677 S.W.2d 51,
56 {Tex. Crim. App. 1984) (overruled on another ground in Black v. State, 739 5. W.2d 240, 245n.2

(Tex. Crim. App. 1987)) (officer’s knowledge that the defendant was a “transient” and therefore he
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“moved about” did not justify dispensing with the warrant requirement, but arrest was legal because
officer discovered defendant hiding on a freight train in another town, which was conduct consistent
with escaping). The escape requirement is met where the suspect has previously fled, but standing
alone, the fact that the suspect left the crime scene at some time in the past does not mean that he has
“previously fled.” See Dejarnette, 732 S.W.2d at 353 & n.3 (Tex. Crim, App. 1987) {discussing
West v. State, 720 S.W.2d 511 (Tex. Crim. App. 1986)); see also Bushy v. State, 990 S.W.2d 263,
270 {Tex. Crim. App. 1999); Dowthitt, 931 S.W.2d at 259 (citing Fearance v. State, 771 S.W.2d
486, 510 (Tex. Crim. App. 1988)); Stanron, 743 S.W.2d at 237 (discussing Trammell v, State, 445
S.W.2d 190 (Tex. Crim. App. 1969), and indicating that recent prior conduct of eluding police would
satisfy escape requirement).

Here, Steglich testified to the circumstances that led him to believe that appellant would try
to escape. At the time he decided to arrest appellant, Steglich was aware that appellant had moved
frequently between states and had many recent arrests in other states. Steglich was also aware that
appellant did not have steady employment and had reported multiple addresses in Killeen as his
residence. In addition, Steglich had some information about, but he could not confirm, an
outstanding warrant from Florida. He had identified appellant as a person of interest in the
investigation of a double murder committed two days earlier.

While these circumstancés supported a generalized suspicion or hunch, they did not
constitute satisfactory proof that appellant was about to escape such that there was no time to procure
a warrant. Appellant’s conduct that was known to the officers whén they decided to arrest him
contradicted any intent to escape. Appellant had cooperated with the district attorney’s office and

with Clemons concerning his pending theft case. He had completed a controlled drug buy earlier
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in the month as part of “working off* that case. Appellant was still in Killeen two days after the
murders.

After the officers contacted appellant, he still did not show any intent to escape. He returned
Clemons’s phone call, and he represented that he was taking steps to set up the controlled drug Euy

as instructed. He called Clemons with progress reports, and he willingly drove to the police station,

where he seemed eager to cooperate. He allowed himself to be handcuffed so that he could be
frisked and “wired” fot the drug buy. He seemed anxious to complete the buy and was focused on
getting his pénding theft case dropped.

The assessment of whether officers have satisfactory proof that an escape is imminent is
evaluated in light of “the information available to the officers at the time the evidence concerning
escape is related to them,” not evidence that is discovered when the defendant is later apprehended.
Dejarnette, 732 S.W.2d at 351. Moreover, we will not speculate about facts that are not part of the

record of the suppression hearing. “There is nothing in the ‘concrete factual situation spread on the

record’ from whichi it can be deduced that appellant was; in fact, about to escape.” See Stanton, 743
S.W.2d at 236. We conclude that appellant’s warrantless arrest was illegal.
B. Attenuation
Although appellant’s warrantless arrest was illegal, the statements he made following his
arrest may still be admissible if they were not tainted by the illegality. In determining whether the

causal chain between the illegal arrest and appellant’s statements was broken, such that his

statements were the product of his free will, we consider four factors: (1) the giving of Miranda
warnings; (2) the temporal proximity of the arrest and the confession; (3) the presence of intervening

circumstances; and (4) the purpose and flagrancy of the official misconduct. See Bell 724 S.W.2d
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' at 788 (citing Brown v. lllinois, 422 U.S. 590, 604-05 (1975)). Temporal proximity is an ambiguous

factor that is weighed lightly, while the purpose and flagrancy of official misconduct is weighed
heavily. Bell, 724 S.W.2d at 788; Selfv. State, 709'S.W.2d 662, 668 (Tex. Crim, App. 1986). These
factors are not exclusive, and each case must be decided on its own facts. Self, 709 S.W.2d at 668.

A finding of voluntariness for purposes of the Fifth Amendment is merely a threshold

requirement for analysis under the Fourth Amendment because “[e]ven repeated warnings alone are
not enough to purge the taint of an otherwise illegal arrest.” See Bell, 724 5.W.2d at 788 (citing
Taylor v. Alabama, 457 U.S. 687 (1982)). Here, Clemons first Mirandized appellant at 10:05 p.m.,
which was after appeilant had been arrested for theft and had spontaneously begun talking about the
murders, but before he was interrogated. Appellant continued talking about the murders after he was
Mirandized. The first statement that Steglich took when he began interrogating appellant around
11:00 p.m, was a summary of information that appellant had voluntarily provided to Clemons prior
to interrogation. Because this informatiﬂn was not inculpatory, Steglich completed this statement
on a form that did not include written Miranda warnings. Appellant’s second and third statements
were completed on forms that included written Miranda warnings and waivers, Thus, appellant was
Mirandized before and during the interrogation. This factor weighs in favor of attenuation,

The temporal proximity factor is also weighed lightly. See Maixner, 753 S.W.2d at 156,
Appellant began volunteering information about the murders immediately after his arrest for theft.
Lack of time for reflection, without significant intervéning c_ircumstaﬁces, generally weighs in favor

of a defendant. Bell, 724 S.W.2d at 789. Here, however, it is apparent that appellant was not

overwhelmed or intimidated by his arrest. See, e.g., Rawlings v. Kentucky, 448 U.S. 98, 108 (1980)

{examining precise conditions of detention, including defendant’s casual interaction with officers
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and his spontaneous admissions, and weighing these factors heavily in favor of finding that

defendant’s admissions were made of his free will, unaffected by initial illegality, despite close

timing). Appellant had been cooperating with Clemons and the district attorney’s office in a drug

investigation for several weeks, and he willingly went to meet with Clemons at the police station.

Upon his arrest for theft, appellant spontaneously offered information about the murders with the

hope of resolving his theft case. He was not then being interrogated. Accordingly, the temporal
proximity factor favors suppression, but only lightly.

The fact that appellant spontaneously volunteered information about the murders, without
being interrogated, is a significant intervening circumstance. See Bell, 724 S.W.2d at 789 n.5; see
also Crutsinger v. State, 206 S.W.3d 607, 610 (Tex. Crim, App. 2006) (following iliegal arrest,

defendant’s request to speak with detective was an independent act of free will and an intervening

circumstance that weighed heavily in the State’s favor). Furthermore, appellant was not interrogated
until after the arrest warrant had been obtained. “Since the illegality was the lack of a warrant, after
the warrant was obtained the causal relationship between the illegal arrest and subsequent evidence
was severed.” Bell, 724 S.W.2d at 791.92. This factor stroﬁgly favors attenuation. |

The purpose and flagrancy of the official misconduct in this case also tends to favor
attenuation. Most importantly, there was probable .Cause to arrest appellant for theft, and so the
warrantless arrest, although illegal, did not violate the Fourth Amendment. See Brick v. State, 738
S.W.2d 676,681 (Tex. Crim. App. 1987) (citing Self, 709 S.W.2d at 667-68) (fact that illegality rests
solely upon violation of statute may inﬂuenée agsessment of purposefulness and flagrancy of
misconduct, and, all other factors weighing equally, may ultimately tip the balance).

Additionally, this was not a situation where officers simply ignored the warrant requirement,
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Cf. Stanton, 743 8.W 2d at 235,237 (implicitly disapproving officers’ untvested assumption that they
could not obtain an arrest warrant in time because the courthouse was closed). The record reflects
that Steglich began seeking an arrest warrant around the same time that he decided to arrest
appellant, and he continued working to obtain the warrant while Clemons executed the plan to arrest

appeliant. Steglich was investigating a double murder, and he was aware that whoever committed

the criﬂle was still at large. Cf Maixner, 753 S, W.2d at 157.

Furthermore, there is no indication in the record that Clemons’s conduct toward appellant,
before and during the warrantless arrest, was calculated to cause surprise, fright, and confusion.
Appellant went willingly (albeit under faise pretenses) to the police station in response to a call from
Clemons, under the terms of a pre-existing contract to work off his theft case.

Other considerations temper our assessment of this factor. The officers initiated their plan
to arrest appellant at a time when they kaew that theyrdid not have, but needed, an arrest warrant.
The record contains no explanation for why they contacted appellant for the purpose of luring him
to the police station and arresting him without first obtaining a warrant,

In addition, although Steglich had probable cause to arrest appellant for theft, he never
purported to have probable cause to arrest appellant for the murders. In this sense, the illegal arrest
for theft was an expedition for evidence, undertaken in the hope that something might turn up in the
murder investigation. This purpose for the arrest may favor suppression. See Self, 709 S.W.2d at
667 (quoting Brown, 422 U.S. at 605) (illegal arrest that was an expedition for evidence constituted
flagrant official misconduct); but see Crutsinger, 206 S.W.3d at 61 l'(ofﬂcial misconduct was not

purposeful or flagrant when police had probable cause to arrest defendant for credit-card abuse, but

did not have a warrant, and the purpose of the arrest was to further a murder investigation).
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‘ A consideration that is more difficult to assess is the deception involved in the scheme to lure
1{ appellant to the police station in order to arrest him for theft and question him about the murders.
: We have hinted in the past that the use of deception to obtain a confession following an illegal arrest
may favor suppression. See Bell, 724 S.W.2d at 789-90 {citing to J. Powell’s concurtence in Brown,

422 U.S. at 611, and identifying illegal arrests effectuated as pretexts for collateral objectives as

among the “most flagrantly abusive;” also observing that other jurisdictions have found unattenuated
taint when illegal arrest was for the purpose of obtaining a confession and the arrestece was misled
about that purpose); see also Farmah v. State, 883 S.W.2d 674, 679 (Tex. Crim. App. 1994) (when
defendant was arrested without probable cause, officer’s false claim that complainant had selected
defendant out of a photo line-up, immediately followed by defendant’s confession, weighed in favor

of suppression); Foster v. State, 677 S.W.2d 507, 510 (Tex. Crim. App. 1984) (implicitly

disapproving, following illegal arrest, ingratiatory police overtures and tactics that were “caleulated
to raise false hopes” and make defendant, a former prosecutor, “feel as if he were one of them, and
i his arrest was merely a ‘matter that needed to be cleared up’™).°

However, in other circumstances, we have found that the use of deception operated to

diminish the flagrancy of the misconduct associated with an illegal arrest. See Dowthitt, 931 8.W.2d

® In this respect, our Fourth Amendment analysis differs from our Fifth Amendment analysis. Assuming a
lawful arrest, we have consistently found that the use of deception o obtain a statement does not violate due process.
See, e.g., Oursbourn v, State, 259 S.W.3d 159, 182 & n.88 (Tex. Crim. App. 2008) (and cases cited therein) (“It is
well established that lying about the state of the evidence is not the sort of ‘overreaching’ that implicates the due
process clause, so long as the subterfuge used is not one likely to produce an untrue statement”).

Finding that the use of deception does not violate due process, but recognizing that it may nevertheless
exacerbate the flagrancy of the misconduct associated with an illegal arrest, is consistent with the well-settled
principle that, in order for the causal chain between the illega! arrest and the statement to be broken, it is not encugh
that the statement meets the Fifth Amendment standard of voluntariness; rather, the statement must be sufficiently an
act of free will to purge the primary taint. The statement’s admissibility must be considered in light of the distinct
palicies and interests of the Fourth Amendment. See Maixner, 753 S.W.2d at 155; Selff 709 5.W.2d at 665 (quoting
Brown, 422 1.5. at 601-602).
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at 262 (officers’ statements expressing confidence in Dowthitt’s innocence may have been
psychological manipulation, but they diminished flagrancy of misconduct and attenuated taint of
warrantless arrest because they were made in an attempt to maintain a non-custodial atmosphere and
assure and mollify the defendant, rather than in an attempt to surprise, frighten, and confuse him).
Here, it is at least arguable that the use of deception to arrest appellant at the police station operated
to assure and mollify him by minimizing the confrontational nature of the encounter.

* On the particular facts of this case, the unexplained failure to wait for an arrest warrant and
the use of deception did not render the misconduct flagrant and purposeful, while appellant’s
spontaneous declaration that he had information about the murders, plus the fact that the arrest
warrant was obtained prior to interrogation, were significant intervening circumstances. We

conclude that appeliant’s statements were sufficiently attenuated from the illegal arrest to be

admigsible. Therefore the trial court did not err in denying the motion to suppress these statements.
Point of error five is overruled.

‘ THE “10-12” RULE

In point of error six, appellant claims that the trial cdurt erred by declining to hold the “10-12
Rule” unconstitutional. Appellant asserts that Article 37.071, § 2(a) creates an impermissible risk
of arbitrariness, denies a defendant’s right to individualized sentencing, denies the right to a fair and

impartial jury, prevents a defendant from receiving effective assistance of counsel, and has a coercive

effect upon the jury. We have consistently rejected these arguments. See, e.g., Druery v. State, 225
S.W.3d 491, 509-(Tex. Crim. App. 2007); Threadgill, 146 S.W.3d at 673; Hathorn v. State, 848

S.W.2d 101, 125 (Tex. Crim. App. 1992). Appellant has not persuaded us to revisit them here.

Point of error six is overruled.
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We affirm the judgment of the trial court,

Delivered: December 16, 2009
Do Not Publish
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1 PROCEEDINGS
2 (Proceedings in open court at 9:36 a.m.)
3 THE COURT: All right. The Court calls
4' Cause No. 57382, styled the State of Texas versus
5 Richard Lee Tabler for a hearing this morning that the
6 Court hés set.
7 Is the State ready to proceed?
8 MR. PROCTOR: State is ready, Your Honor.
9 THE COURT: And is the defense ready to
10 proceed?
11 MR. SCHULMAN: The records show that
12 we're -- that Mr. Jasuta and I are here as counsel, and

13 Mr. Table is here.

14 And as I mentioned to Your Honor, off the
15 record, we're here and do not announce ready; because we
16 do not intend to take a position one way or the other of
17 what should happen today.

18 THE COURT: All right. And then you are
19 Richard Lee Tabler?

20 THE DEFENDANT: Yes, ma'am.

21 THE COURT: All right. Mr. Tabler, we are
22 here this morning, and I want to put on the record that
23 I have met with both the State and defense prior to

24 coming into court to talk a little about the process of

25 this proceeding this morning. And we are here because I

DEBORAH PRICE KELLEY, CSR

512-826-7428
: ' 22-70001.30%
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have received a letter from the Court of Criminal
Appeals that has been faxed to me that indicates that
you want to drop your writ. And the direct appeal is
still pending. But the reason we are here is because T
have received that letter from the Court of Criminal
Appeals -- although not directly from you but by way of
the Court. -

So I have set this date and asked counsel

O 0. I o »n B W N OB

to be here and arranged for you to be brought here. Now

[
o

I want to put on the record that we did have a

11 discussion with counsel and the State to discuss the

12 procedure here this morning. And I have asked -- I

13 don't have the original of the letter, but there is a

14 copy of the letter which the State has. And we'll be

15 talking about that in a few moments.

16 Now if there's anything that I say or ask
17 that you have any difficulty understanding, let me know
18 and I'll ask it again. All right?

19 THE DEFENDANT: All right.

20 -~ THE COURT: All right. Mr. Tabler, on theu
21 2nd day of April 2007, this Court sentenced you to death
22 by lethal injection after the jury found you guilty of
23 the felony offense of capital murder in Cause No. 57382.
24 Your direct appeal is still pending in the Court of

25 Criminal Appeals.

DEBORAH PRICE KELLEY, CSR
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Are you aware that your direct appeal
process is not yet over?

THE DEFENDANT: - Yes.

THE COURT: ©Under the laws of the State of
Texas, if your direct appeal is affirmed you may proceed
with your appeal by filing a petition for writ of habeas
corpus in state court in order to appeal the validity of
your conviction for capital murder.

Also, under federal law you may proceed
with the habeas appeal in the federal courts after you
have exhausted your state court remedies. Do you
understand that?

THE DEFENDANT: Yes.

THE COURT: You should know that a habeas
appeal is not automatic in' capital murder convictions
and that each defendant can decide whether he wants a
habeas appeal.

If your direct appeal is affirmed, do you
wish to go forward with the state habeas appeal by
filing a state petition for writ of habeas corpus?

THE DEFENDANT: No.

THE COURT: If you do not want to proceed
with the habeas appeal, are you aware, one, that the
State of Texas will have the authority to carry out your

sentence of death by lethal injection when your direct

DEBORAH PRICE KELLEY, CSR

512-826-7428
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1 appeal is concluded?

2 THE DEFENDANT: Yes.

3 THE COURT: That after the mandate of your
4 direct appeal is returned the State, represented by the
5 district attorney's office, will request that execution
6 date be set for you. Do you understand that?

7 THE DEFENDANT: Yes.

8 THE COURT: And in that event, under the

9 laws of the State of Texas this Court can order the
10 setting of. execution date in your case. Do you

11 understand that?

12 THE DEFENDANT: Yes.

13 - THE COURT: Knowing all this, if your

14 direct appeal is affirmed, do you want to go forward

15 with the state habeas appeal?

16 THE DEFENDANT: No.

17 THE COURT: Have you consulted with your
18 counsel today about your decision? '
19 , THE DEFENDANT: Yes.

20 THE COURT: Have you been persuaded or

21 | coerced by anyone in any capacity to make your decision?
22 THE DEFENDANT: No.

23 THE COURT: At the time of your trial did
24 you talk with your trial attorneys and this Court after

25 you were convicted of capital murder and indicate that

DEBORAH PRICE KELLEY, CSR
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you wanted an attorney appointed to represent you in a
habeas appeal?

THE DEFENDANT: No.

THE COURT: So are you saying at this time
that you don't want to continue your appeals after your
direct appeal has concluded?

THE DEFENDANT: Correct.

THE COURT: 1Is that an accurate statement?

THE DEFENDANT: Yes.

THE COURT: All right. I have a document
that I have just a copy of, and I'll ask the State if
you have e copy of the document as well.

MR. PROCTOR: Yes, Your Honor.

THE COURT: Would you have that marked
and --

MR. PROCTOR: It is marked, Your Honor,
and I'm tendering to counsel at this time.

THE COURT: Mr. Tabler, would you look at
this document that's marked State's Exhibit 1. That is
copy of the document that I have received.

Is this your signature on this document
State's 1? )

THE DEFENDANT: Yes, it is.

THE COURT: It appears to be signed R.

Tabler. Is that your signature?

DEBORAH PRICE KELLEY, CSR

512-826-7428
' 22-70001.310.%‘

228a



N ONONN NN KRB R H B B B ) R
Bk W N P O W o g 6 B Bk W N R O

Case 6:10-cv-00034-RP Document 223-1 Filed 05/11/12 Page 31 of 223

V1l- 8

(V- I BN - N I Y FCR X S

THE DEFENDANT: Yes.

THE COURT: Would you tell the Court at
this time what you are saying in this letter?

| THE DEFENDANT: Basically, I'm asking the
Courts of Appeals to drop all of my appeals after my
direct appeal. And should my direct appeal be denied,
I'm asking for an execution date as soon as possible.

THE COURT: Have you changed your mind at
all since the date that you sent this letter to the
Court of Criminal Appeals?

THE DEFENDANT: No.

THE COURT: Understand, Mr. Tab1er, that
if you do change your mind after the time period has run
to file the writ, the Court of CriminalAAppeals would
consider it untimely and they might deciine to entertain
it. Do you understand this?

THE DEFENDANT: Yes.

THE COURT: All right. If you haven't
done so, I want you to take a few moments and talk with
your attorneys about these time period issues, these “
appellate time periods.

MR. GARZA: Judge, for clarification
purposes, what has been marked I think as --

THE COURT: State's Exhibit No. 1.

MR. GARZA: -- State's 1 is -- and what

DEBORAH PRICE KELLEY, CSR
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you just got through asking Mr. Tabler about is a letter
written by him to the Court of Criminal Appeals, marked
as State's 1, for clarification for this record. I just
want to make sure, we've spoken about it as a letter and
as a document, but both of those reference State's
Exhibit No. 1 which has been tendered and I believe
offered for purposes of this hearing today.

THE COURT: All right.

MR. GARZA: Any objection, counsel?

THE COURT: Do you have objection to the
admission of State's Exhibit 1?

MR. SCHULMAN: No, Your Honor.

I would, for the record, state that I've
seen the letter before. It was actually sent to us
before it was sent to you, with instructions that it was
going to be faxed to the Court. But it is the same
letter. I don't think any of us have seen the original.
It's in the Court of Criminal Appeals' records.

THE COURT: Thank you. State's Exhibit
No. 1, is a letter directed to the Court of Criminal
Appeals, dated August 11, 2008, which appears to be a
letter by Mr. Tabler: )

State's Exhibit No. 1, Mr. Tabler, that's
your letter to the Court of Criminal Appeals that has

been faxed to me. This letter indicates that you want

o
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to waive your rights to habeas corpus proceeding and
volunteer for execution. And that's the letter that is
State's 1. And you have indicated that you had written
the trial Judge. I had not received any letter from you
to that effect. So the reason I have it is because it
was faxed by the Court of Criminal Appeals.

You indicate in this letter, Mr. Tabler,

that you want to drop all appeals for execution date.

W ® 9 o v obd W N R

And you've asked that I be notified of it. And I have

[
o

been. So at this time I'm going to admit State's

11 Exhibit 1 for purposed of the appellate record.

12 (State Exhibit No. 1 admitted)

13 THE COURT: Now I've talked about with

14 your lawyers, prior to coming in here, as well as the
15 state, Mr. Tabler, about the appellate process and the
16 | time frame. And the -- your appellate attorneys for the
17 writ purpose here have certain time constraints that

18 they're under. And I think that they have probably

19 discussed that with you.

20 Have you had a chance to discuss the time
21 periods for the writ and for.the appeal and the

22 appellate process? And you understand what kind of time

23 frame they're under?
24 THE DEFENDANT: Yes.
25 THE COURT: And I want you to understand
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that if, in fact, you do change your mind, as I had
said, that it may well be that the Court of Criminal
Appeals might or might not be willing to give you
additional time. Do you understand that?

THE DEFENDANT: I have no plans on
changing my mind.

THE COURT: All right. And would you like
to talk with your attorneys once again about this
matter? |

THE DEFENDANT: There's nothing really
more needs to be said. I thanked them for what they
did. I'm ready to go. Let's get this done.

THE COURT: All right. I think I have
also -- do you have any concerns at this time,

Mr. Tabler, regarding your competehcy and whether or not
you are mentally competent to make this decision?

THE DEFENDANT: No. I'm competent enough.

THE COURT: All right. 1It's my
understanding, from talking with your counsel, that they
have -- in fact, I have authorized an evaluation of you "
to be conducted. And I would ask that -- I have been
provided an information. )

And Mr. Schulman, would you and your
co-counsel like to, for purposes of the record, have

me -- I can have this marked as a defense exhibit as
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well and have this --

My concern is for competency. And I want
you to make sure that you understand that you are able
to make this decision. Mr. Tabler, so you are telling
me you are. You have been evaluated. And I have a
letter that indicates, without going into a lot of
detail, that you have been examined by Dr. Harrison who
has found you to be competent.

THE DEFENDANT: Yes, he came out to the

MR. SCHULMAN: May it please the Court.
Obviously, the record reflects that we have provided
this copy to the Court. But for purposes of the record,
I would make it clear this was provided to you by us as
officers of the Court. I think it would be
inappropriate for us to offer it as an exhibit and
respectfully suggest that it be marked as a Court's
exhibit.

THE COURT: Then I'll mark it as Court's
Exhibit 1. And this is a letter, that's dated
July 28th, 2008 and provided to this.Court this morning,
in which I had asked that you be evaluated to determine
if you are able to make such weighty decisions. Al1l
right. That's admitted.

(Court's Exhibit No. 1 admitted)
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THE COURT: Now is there anything further

the State would like to offer or proceed with this

morning?

MR. PROCTOR: No, Your Honor.

As you are aware, the usual practice is to
have the defendant -- have the State submit a motion for

the defendant's examination for competency at this time
and the Court to order that. But since that has already
been taken care of, the State doesn't have anything
further at this time.

THE COURT: Defense, do you have anything

- further at this time?

MR. SCHULMAN: No, Your Honor.

THE COURT: All right. Then we will be
waiting the appeal time, I guess, for the results of the
direct appeal. And then subsequent to that then we'll
probably have another hearing date at that time to set
an execution date. |

And with that, if there's nothing further,
then we'll be in recess. |

MR. GARZA: Judge, if we could have this
hearing transcribed and made a part of the court's file,
please.

THE COURT: I will order that.

MR. GARZA: Thank’you.
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THE COURT: All right. Thank you,
counsel. Thank you, State.

Do we have anything else to put on the

" record?

MR. SCHULMAN: Just to clarify -- this is
strange. I presume at this.point that --

THE COURT: I forgot to say that I would
keep you on as standby counsel. I intend to do that.

We should -- I should have told him that.

MR. SCHULMAN: We have already told him
that, Your Honor, and made it clear to him in letters
that one thing has got nothing to do with the other. We
will stay on as his representatives to whatever extent
he wants so long as he's in the system.

I just want to make clear that -- I
presume the Court is not going to be granting requests
for additional funding that we have made, and that
Mr. Jasuta and I are released, if you will, from further
actions in this case, in the --

MR. JASUTA: With regard to mitigation,
et cetera.

THE COURT: Yes. With‘;egard to
proceeding with any mitigation experts and such as that,
we won't go forward; and I won't authorize anymore

funding for that. But you will be available for
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standby, counsel?
- MR. JASUTA: Yeah.

MR. SCHULMAN: We will do that. And I
personally consider that my responsibility, having
nothing to do with court appointments. I'm his lawyer.
I'll be his lawyer. Never lost one this way.

THE COURT: All right. Anything else,
Mr. Proctor?

MR. PROCTOR: No.

THE COURT: Thank you. We'll be in
recess. |

(Proceedings recessed at 9:51 a.m.)
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STATE OF TEXAS )
COUNTY OF BELL )

I, DEBORAH PRICE KELLEY, Official Court Reporter in
and for the 264TH District Court of Bell County, State
of Texas, do hereby certify that the above and foregoing
contains a true and correct transcription of all
portions of evidence and other proceedings requested in
writing by counsel for the parties to be included in
this volume of the Reporter's Record in the above-styled
and numbered cause, all of which occurred in open court

or in chambers and were reported by me.

I further certify that this Reporter's Record of the
proceedings truly and correctly reflects the exhibits,
if any, offered by the respective parties.

I further certify that the total cost for the
preparation of this Reporter's Record is $93.80 and was
paid/will be paid by the 264th Judicial District Court,
Bell County, Texas.

WITNESS MY OFFICIAL HAND on this, the 12TH day of
NOVEMBER 2008.

2

DEBORAH PRICE KELLEY, CSR 2614
Expiration: December 31, 2008
Deputy Official Court Reporter
264th District Court

Bell County, "Texas

1201 Huey Road

P.O.Box 747

Belton, Texas 76513

Tel: 254-933-5254
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