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To the Honorable Samuel Alito, Associate Justice of the Supreme Court of
the United States and Circuit Justice to the United States Court of Appeals for the
Fifth Circuit:

Pursuant to 28 U.S.C. § 2101(c) and Supreme Court Rules 13.5, 22,
and 30.2, applicant Richard Lee Tabler respectfully requests a second thirty-
(30-) day extension of time, up to and including April 12, 2024, within which
to file a petition for a writ of certiorari to review the judgment of the United
States Court of Appeals for the Fifth Circuit. A first extension of time was
granted on February 5, 2024, setting the current due date of March 13. Mr.
Tabler seeks this second extension primarily because of ACLU Legal
Director David Cole’s obligations preparing briefing and oral argument
before this Court in National Rifle Association of America v. Vullo, No. 22-
842, which will prevent or substantially impair his work on Mr. Tabler’s
case. In support of this request, Mr. Tabler submits the following:

1. As Mr. Tabler’s first extension motion described, the Court of
Appeals for the Fifth Circuit denied his petition for rehearing on November 14,
2023. See Exhibit 1. This application is being timely filed, in compliance with
Rule 13.5, more than 10 days before the current due date of March 13. A copy
of the Fifth Circuit's opinion is attached. See Exhibit 2. This Court will have
jurisdiction over Mr. Tabler's future petition for writ of certiorari pursuant to
28 U.S.C. § 1254(1). The district court had jurisdiction pursuant 28 U.S.C.

§ 2254.



2. Petitioner’s state habeas counsel completely abdicated their role at
a hearing to determine whether the court would allow their client to waive his
right to state habeas review. Lead counsel announced that they would take no
position, refused to participate in the hearing, and never disclosed a lengthy
expert evaluation documenting Mr. Tabler’s substantial mental impairments,
which would have allowed the judge to make an informed decision about his
ability to waive state habeas proceedings. Counsel also failed to correct
critical misinformation the court gave Mr. Tabler regarding his ability to
withdraw the waiver. The case presents a question this Court has not yet
addressed: whether an attorney’s renunciation of agency duties with notice to
the client can provide cause to excuse a procedural default and allow federal
habeas review on the merits. The circuits have reached diverging positions in
similar cases. The question is important because courts frequently confront
the task of assessing a capital defendant’s capacity to waive further legal
proceedings, and the claim turns on questions left unresolved by this Court’s
prior consideration of similar issues. See Supreme Court Rule 10(a), (c).

3. Mr. Tabler’s first extension motion provides a detailed procedural
background. In brief, Mr. Tabler was convicted of murder and sentenced to
death in Bell County, Texas, in 2007. Following an unsuccessful direct appeal,
see Tabler v. State, No. AP-75,677, 2009 WL 4931882 (Tex. Crim. App. 2009),
and unsuccessful petition for habeas corpus in the Western District of Texas,
Mr. Tabler appealed to the Court of Appeals for the Fifth Circuit, which

remanded to the district court with directions to determine whether state



habeas counsel’s inadequate performance at the waiver hearing could excuse
the default of Mr. Tabler’s state habeas rights. Tabler v. Stephens, 591 F.
App’x 281 (5th Cir. 2015) (citing Martinez v. Ryan, 566 U.S. 1 (2012)).

4. On remand, Mr. Tabler filed an amended petition raising a
detailed, multifaceted claim that he had received ineffective assistance of trial
counsel (“IATC”) under the Sixth Amendment. To excuse the default of his
IATC claim in state habeas proceedings, Mr. Tabler maintained that his state
habeas counsel had abandoned their role as advocates at the waiver hearing
and provided inadequate assistance, and that his IATC claim was substantial.

5. On June 10, 2021, the district court denied habeas relief without
holding a hearing. Tabler v. Lumpkin, 543 F. Supp. 3d 461 (W.D. Tex. 2021).
It granted a limited COA to address whether counsel had performed
deficiently at the waiver hearing and whether trial counsel provided
ineffective representation in failing to object to inadmissible, extraneous
victim impact evidence. The court denied COA on numerous other issues,
including the bulk of Mr. Tabler’s IATC claim.

6. In a per curiam opinion issued on October 19, 2023, the Fifth
Circuit affirmed the district court’s ruling and denied Mr. Tabler’s motion to
expand COA. See Exhibit 2. The court did not address the underlying IATC
claims, instead holding them procedurally defaulted. It distinguished
Martinez and Maples v. Thomas, 565 U.S. 266 (2012), and held that the

procedural default was not excused.



7. Mr. Tabler plans to file a petition for certiorari presenting the
question whether counsel’s abandonment or renunciation of the agency role,
when it occurs with notice, excuses the default of his state habeas rights by
severing the principal-agent relationship. The Courts of Appeals have reached
diverging results in comparable cases.

8. An additional 30-day extension is warranted because David Cole,
the ACLU’s National Legal Director, supervises all of the ACLU’s Supreme
Court practice, including this case, and will be unable to devote sufficient time
to this case under the current deadline due to conflicting obligations in other
cases. Mr. Cole was not previously involved in this litigation and faces
significant and time-sensitive commitments in National Rifle Association of
America v. Vullo over the next several weeks. He will be delivering oral
argument before this Court in Vullo on March 18—four business days after the
current petition deadline in Mr. Tabler’s case. In parallel, Mr. Cole must
prepare petitioner’s reply brief in Vullo during the period between February
20 and March 8. These commitments, which exist on top of his regular duties
overseeing the ACLU’s entire legal department, will significantly impede his

ability to get up to speed on and work on Mr. Tabler’s petition.1

1 Mr. Tabler filed his initial motion for an extension of time in which to file
his petition on January 26, 2024. See Docket in Tabler v. Lumpkin, No.
23A213 (U.S.). This Court scheduled oral argument in Vullo for March 18,
2024, on January 29. See Docket in Vullo, No. 22-842 (U.S.). Thus, Mr.
Tabler’s initial motion did not take into account Mr. Cole’s conflicting
professional responsibilities in Vullo.



9. Mr. Tabler’s other attorneys carry their own heavy caseloads.
Counsel of record, Ms. Van Wyk, is (among other projects) currently
responsible for (1) a petition for certiorari, currently due on March 7,2 on
behalf of Leslie Galloway, whose petition for rehearing was denied by the
Mississippi Supreme Court on December 7, 2023. See Galloway v. State,
Docket No. 2013-DR-01796-SCT (Miss. Dec. 7, 2023); (2) a petition for review,
due on March 5 in the California Supreme Court, in Mosby v. Superior Court
and Austin v. Superior Court, Docket Nos. E080924, E080939, California
Court of Appeal, 4th District, 2d Division; and (3) part of an original writ to be
filed directly in the California Supreme Court, in March, which will marshal
voluminous empirical evidence of unequal capital charging and sentencing
practices. In addition, Ms. Van Wyk is supervising empirical studies of capital
sentencing in Sacramento County, California, and is preparing for an
anticipated evidentiary hearing on other empirical studies in the Mosby and
Austin cases in Riverside County, California. Both the Sacramento and the
Riverside matters involve claims under the California Racial Justice Act, Cal.
Penal Code § 745. See State v. Mosby, Docket No. E080924 (Cal. Ct. App., 4th
Dist., Div. 2, Jan. 25, 2024) (opinion partially denying relief but granting
hearing); State v. Austin, Docket No. E080939 (Cal. Ct. App., 4th Dist., Div. 2,

Jan. 25, 2024) (same).

2 Petitioner in Galloway plans to seek an extension of this due date.



10. Undersigned counsel, Ms. Widder, carries a full caseload of
capital post-conviction cases in state and federal court in Georgia. Due to
numerous briefing deadlines in other matters throughout the months of
December through February, which were documented in the prior
extension application, Ms. Widder has fallen behind on work in other cases
with less immediate, but no less important, demands. As well, Ms. Widder
anticipates that she will need to prepare and file a reply brief in Heidler v.
Emmons, No. 23-6721 (U.S.), no later than March 22, 2024, in advance of
this Court’s distribution of the briefs for consideration.

11. Mr. Cole’s upcoming argument and briefing schedule before this
Court and counsel’s other obligations have thus far prevented, and will
continue to prevent, them from having sufficient time to devote to Mr.
Tabler's certiorari petition. In light of their competing obligations and the
complexity of the issues in this case, counsel respectfully request an
additional 30 days in which to prepare an appropriate petition for

consideration by this Court, i.e., up to and including April 12, 2024.



CONCLUSION
For the reasons above, applicant respectfully requests that the Court
grant his application for a second, 30-day extension of time to file his petition

for writ of certiorari, up to and including April 12, 2024.
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