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1
QUESTIONS PRESENTED

1. Whether statutes that prescribe a definite
term for a federal office, without providing for removal
of the officer during the prescribed term, impliedly
permit the officer’s removal at any time without cause.

2. Whether courts should defer to the National
Labor Relations Board’s view that the agency’s
General Counsel has unreviewable authority to
withdraw an administrative complaint when a motion

for summary judgment has placed the merits before
the Board.



11
PARTIES TO THE PROCEEDING

In addition to the parties named in the caption, In-
ternational Brotherhood of Teamsters, Local 117 and
Local 313, were the charged parties before the Na-
tional Labor Relations Board and intervenors in the
court of appeals.

CORPORATE DISCLOSURE STATEMENT

United Natural Foods, Inc. has no parent corpora-
tion, and, to its knowledge as of this date, BlackRock,
Inc. is the only publicly held company that owns 10%
or more of its stock. SuperValu, Inc. is a wholly owned
subsidiary and/or affiliate of United Natural Foods,
Inc.

RELATED PROCEEDINGS
United States Court of Appeals (5th Cir.):

United Nat. Foods, Inc. v. NLRB, No. 21-60532
(Apr. 24, 2023)
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INTRODUCTION

This case presents two important questions about
independent administrative agencies and their place
among the three branches of the federal government.
Lower courts are struggling to coherently apply differ-
ent strands in the case law that this Court has devel-
oped over the last century in response to the growth
of the administrative state. This Court’s guidance on
both questions is urgently needed.

On the first question presented in this case, the
court of appeals applied recent circuit precedent hold-
ing that Congress accepted the President’s authority
to remove the General Counsel of the National Labor
Relations Board (NLRB or Board) from office without
cause, at any time. See Exela Enter. Sols. v. NLRB,
32 F.4th 436, 441 (5th Cir. 2022). In Exela, the court
held that the National Labor Relations Act (NLRA)
permits removal at any time, even though it states
that the General Counsel “shall be appointed by the
President * * * for a term of four years.” 29 U.S.C.
153(d). The Exela court noted that in some cases, this
Court has required that Congress use “very clear and
explicit language” to create removal protection. Ex-
ela, 32 F.4th at 441 (quoting Shurtleff v. United
States, 189 U.S. 311, 315 (1903)). Yet elsewhere, this
Court has been willing to “infer[] tenure protections”
for certain administrative officials serving a statuto-
rily prescribed term even if those protections are not
expressly written into the statute. Id. at 444 (citing
Wiener v. United States, 357 U.S. 349 (1958)).

One currently pending case and another previ-
ously decided by this Court—though not squarely re-
solving this issue—implicitly indicate that statutes
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prescribing a definite term for an officer of an inde-
pendent agency, which make no provision for the of-
ficer’s earlier removal, do not permit removal without
cause before the end of the term. See SEC v. Jarkesy,
No. 22-859 (pending); Free Enter. Fund v. PCAOB,
561 U.S. 477 (2010).

These cases asked the Court to consider the con-
stitutionality of two-layer removal protection. The
question was whether the Constitution permits stat-
utes that make a lower-level officer removable by a
higher-level officer only for cause, when that higher-
level officer likewise is removable only for cause. The
issue does not arise, of course, if the higher-level of-
ficer is removable at will. For that reason, the prem-
1se in Jarkesy and Free Enterprise Fund is that Com-
missioners of the Securities and Exchange Commis-
sion (SEC) are protected from without-cause removal.
E.g., Free Enter. Fund, 561 U.S. at 487. The only ar-
guable statutory basis for that premise, however, is
language granting Commissioners “a term of five
years.” 15 U.S.C. 78d(a). In other words, the same
type of statutory provision which, in this case, the
court of appeals found insufficient to confer removal
protection on the NLRB General Counsel, provides
the only arguable source of removal protection for the
SEC in Free Enterprise and Jarkesy.

Rather than continue to decide constitutional
questions on an unexplored and possibly false prem-
ise, the Court should directly decide whether that
premise is correct. This question is important not just
for NLRB General Counsels and SEC Commissioners.
Many independent agency officers are appointed for a
definite term, and the Court should clarify whether
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their definite terms suffice to protect them from being
removed at any time without cause.

The second issue in this case concerns the proper
relationship between administrative agencies and re-
viewing courts. By a divided vote, the court of appeals
followed the principle that courts should usually defer
to agencies’ reading of the statutes they administer.
Citing Chevron, U.S.A., Inc. v. Natural Resources De-
fense Council, Inc., 467 U.S. 837 (1984), and this
Court’s later application of Chevron in NLRB v.
United Food & Commercial Workers Union, Local 23,
484 U.S. 112 (1987) (UFCW), the majority upheld the
Board’s interpretation of the NLRA’s dividing line be-
tween adjudication, which the statute assigns exclu-
sively to the Board, and prosecution, which the stat-
ute assigns to the General Counsel. The Board ruled
that, even though petitioner’s summary judgment mo-
tion placed the merits before the Board, the adminis-
trative case had not yet entered the “adjudicatory”
phase when the General Counsel purported to with-
draw the administrative complaint here. Below, the
Fifth Circuit majority admitted that one could reason-
ably disagree with the Board’s ruling “under a de novo
interpretation of the NLRA.” App., infra, 16a. Yet the
question, under Chevron and this Court’s related prec-
edents, was not whether the Board’s reading was cor-
rect, but whether it was “permissible.” Id. at 17a. The
majority found that it was.

Judge Oldham, in contrast, found such deference
unwarranted. He reasoned that the Board had
adopted a summary judgment procedure drawn from
ordinary civil litigation. And, as petitioner had noted,
the rules of ordinary civil litigation forbid unilateral
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withdrawal of a complaint after the opposing party
moves for summary judgment. See Fed. R. Civ. P.
41(a)(1)(A)(1). In such circumstances, the complaining
party may dismiss the action only with court ap-
proval. The NLRB follows the opposite approach by
permitting unilateral withdrawal of a complaint with-
out a Board order. Yet it has never attempted to ex-
plain its reasons for departing from Rule 41.

This question calls out for the Court’s review of
the deference that the majority below gave to the
Board’s position that the General Counsel retains un-
reviewable discretion after a timely summary judg-
ment motion placed the merits before the Board.
Whether Chevron deference is ever appropriate is
squarely before the Court in two pending cases: Loper
Bright Enterprises v. Raimondo, No. 22-451, and Re-
lentless, Inc. v. Department of Commerce, No. 22-1219.
If this Court overrules or limits Chevron, the court of
appeals should reconsider this case under the proper
de novo standard of review.

And even if the Court preserves Chevron, the
NLRB’s unwillingness to explain its departure from
Rule 41 conflicts with this Court’s precedent and the
precedent of other circuits. This Court has held that
the Board may not adopt clearly understood concepts
from litigation and, without explanation, apply them
in a different way in agency proceedings. See Allen-
town Mack Sales & Serv., Inc. v. NLRB, 522 U.S. 359,
376-377 (1998). In addition, the Second, Eighth, and
Ninth Circuits have held that the Federal Rules of
Civil Procedure apply in Board proceedings unless the
Board shows how that their application would be im-
practicable. See, e.g., NLRB v. Consol. Bus Transit,
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Inc., 577 F.3d 467, 475 (2d Cir. 2009) (per curiam);
Am. Boiler Mfrs. Ass’n v. NLRB, 366 F.2d 815, 821
(8th Cir. 1966); Frito Co. v. NLRB, 330 F.2d 458, 465
(9th Cir. 1964). Whatever Chevron’s broader fate, the
Court should resolve these conflicts and clarify the
proper relationship between the Federal Rules of Civil

Procedure and the Board’s duties in applying the
NLRA.

OPINIONS BELOW

The opinion of the court of appeals (App., infra,
la-44a) is reported at 66 F.4th 536. The order of the
National Labor Relations Board (App., infra, 45a-47a)
1s reported at 370 N.L.R.B. No. 127.

JURISDICTION

The judgment of the court of appeals was entered
on April 24, 2023. A petition for rehearing was denied
on August 21, 2023. The jurisdiction of this Court is
invoked under 28 U.S.C. 1254(1).

STATUTORY PROVISIONS INVOLVED

Relevant statutory provisions are reproduced in
the appendix. App., infra, 50a-51a.

STATEMENT
A. Statutory background

The NLRA establishes a Board of five Members,
each appointed for a term of five years. 29 U.S.C.
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153(a). The statute qualifies that five-year term, how-
ever, by allowing the President to remove any Board
Member, “upon notice and hearing, for neglect of duty
or malfeasance in office, but for no other cause.” Ibid.

The Board has statutory authority to prevent any
person—including unions as well as employers—from
engaging in specified unfair labor practices. 29 U.S.C.
160(a); see 29 U.S.C. 158. The statute creates an ad-
ministrative process through which any person may
submit a charge that another person has engaged in
an unfair labor practice. 29 U.S.C. 160(b). The Board
can investigate the charges, file administrative com-
plaints based on the charges, hold hearings on the
charges, and issue findings and cease-and-desist or-
ders when it finds that the charges have merit. 29
U.S.C. 160(b)-(c). Any person aggrieved by a final or-
der of the Board may seek judicial review in a court of
appeals. 29 U.S.C. 160(f).

The NLRA also establishes a General Counsel
who has diverse responsibilities within the agency. 29
U.S.C. 153(d). In contrast to the Board Members, the
General Counsel is appointed for a four-year term,
and there is no statutory language authorizing the
General Counsel’s mid-term removal for neglect of
duty, malfeasance, or any other cause. See ibid. The
statute says, instead, that the General Counsel “shall
be appointed by the President, by and with the advice
and consent of the Senate, for a term of four years.”

Ibid.

The General Counsel exercises “general supervi-
sion” over employees and attorneys employed by the
NLRB (with certain exceptions) and has “final author-
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ity, on behalf of the Board, in respect of the investiga-
tion of charges and issuance of complaints under [29
U.S.C. 160], and in respect of the prosecution of such
complaints before the Board.” 29 U.S.C. 153(d). The
General Counsel also has “such other duties as the
Board may prescribe or as may be provided by law.”
Ibid. For nearly as long as the position has existed,
these “other duties” have included the “responsibility,
on behalf of the Board, to seek and effect compliance
with the Board’s orders and make such compliance re-
ports to the Board as it may from time to time re-
quire.” Notices, National Labor Relations Board, Gen-
eral Counsel, Description of Authority and Assignment
of Responsibilities, 15 Fed. Reg. 6924 (Oct. 14, 1950).

The General Counsel’s prosecutorial decisions,
unlike the Board’s final orders, are not subject to ju-
dicial review. NLRB v. United Food & Com. Workers
Union, Loc. 23, 484 U.S. 112, 128 (1987) (UFCW).
This Court has also upheld Board regulations that
foreclose the Board’s review of certain General Coun-
sel decisions, including decisions to accept an informal
settlement before the start of the administrative hear-
ing. Id. at 123-128. In UFCW, this Court construed
the NLRA as dividing “the General Counsel’s and the
Board’s ‘final authority’ along a prosecutorial versus
adjudicatory line.” Id. at 124. Before a case reaches
the point of adjudication before the Board, the Gen-
eral Counsel’s decisions to settle or dismiss the pro-
ceedings are prosecutorial and the Board has no stat-
utory obligation to review them. Id. at 125-126. In
UFCW, no party sought summary judgment, and this
Court held that the “hearing” commenced the Board’s
exclusive adjudicatory authority. Ibid. This Court did
not address when adjudication occurs in the context of
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summary judgment, the purpose of which is to have
the merits adjudicated without any hearing.

B. Facts and procedural history

1. Petitioner operated a distribution center in
Tacoma, Washington, where the two unions repre-
sented employees. When petitioner announced plans
to consolidate the Tacoma facility at a new distribu-
tion center in Centralia, Washington, the two unions
insisted that petitioner apply the Tacoma collective
bargaining agreements at the new Centralia facility.
Petitioner contended that applying those agreements
would violate the NLRA because there had been no
showing that a majority of Centralia employees in an
appropriate bargaining unit supported representation
by the unions. Cf. 29 U.S.C. 159(a) (limiting collective
bargaining to “[r]epresentatives designated or se-
lected * * * by the majority of the employees in a unit
appropriate for such purposes”).

After a labor arbitrator construed the parties’ col-
lective bargaining agreements in the union’s favor, pe-
titioner filed an unfair labor practice charge alleging
that the unions’ efforts to enforce the arbitration
award were unfair labor practices under 29 U.S.C.
158(b). App., infra, 2a. On July 29, 2020, the NLRB
Regional Director issued a complaint on behalf of Gen-
eral Counsel Peter B. Robb on petitioner’s charge and
scheduled a hearing for March 2, 2021. Id. at 3a.

Following his appointment by President Trump,
General Counsel Robb commenced his four-year term
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on November 17, 2017.1 Yet although General Coun-
sel Robb’s statutory term was scheduled to last until
November 16, 2021, President Biden removed him
from office roughly ten months earlier, in January
2021, without any stated cause. App., infra, 3a. The
President then designated Peter Sung Ohr Acting
General Counsel. 1bid.

On February 1, 2021, petitioner moved for sum-
mary judgment against the two unions, in accordance
with the NLRB’s Rules and Regulations. App., infra,
3a; see 29 C.F.R. 102.24(b). The applicable NLRB rule
then required the Board to adjudicate the motion’s
merits. 29 C.F.R. 102.24(b). The unions, however,
sought to persuade Acting General Counsel Ohr to or-
der the complaint’s withdrawal. C.A. ROA 375. On
February 24, 2021, the Regional Director purported to
withdraw the complaint on behalf of Acting General
Counsel Ohr. App., infra, 3a-4a.

2. Petitioner appealed the complaint’s with-
drawal to the Board. App., infra, 4a. It argued that,
for two independent reasons, Acting General Counsel
Ohr lacked authority to withdraw the complaint at the
time he purported to do so.

First, petitioner contended that its summary judg-
ment motion triggered the Board’s exclusive authority
over agency adjudication, and ended the General
Counsel’s unreviewable prosecutorial discretion, by
placing the merits of the case squarely before the
Board. Second, petitioner contended that the NLRA

1 See General Counsels Since 1935, NLRB, https:/
www.nlrb.gov/about-nlrb/who-we-are/general-counsel/general-
counsels-since-1935 (last visited November 13, 2023).
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barred General Counsel Robb’s January 2021 removal
without cause and that the designation of Acting Gen-
eral Counsel Ohr was therefore invalid.

The Board rejected both arguments. C.A. ROA
418. As for the summary judgment motion, the Board
determined that the motion had not “transferred” the
case to the Board because, at the time of the com-
plaint’s purported withdrawal, the Board had not yet
1ssued a show-cause order requesting a response to
the motion. Ibid. For that reason, the Board deter-
mined, the withdrawal was “not reviewable by the
Board.” Ibid. As for General Counsel Robb, the Board
declined to decide whether his purported removal
from office without cause was lawful. Ibid.

3. Petitioner sought review in the court of ap-
peals. It denied the petition for review by a divided
vote. App., infra, la-44a.

The court of appeals agreed that petitioners’ chal-
lenge to the removal of General Counsel Robb was
foreclosed by recent circuit precedent. App., infra, 23a
(citing Exela Enter. Sols. v. NLRB, 32 F.4th 436, 441
(5th Cir. 2022)). In Exela, the Fifth Circuit deter-
mined that the NLRA does not protect the General
Counsel from without-cause removal. 32 F.4th at 441-
445.

On petitioner’s other challenge, the court of ap-
peals divided 2-to-1. The majority held that the
Board’s General Counsel has unreviewable discretion
to unilaterally withdraw a complaint even after a
timely motion for summary judgment places the case’s
merits before the Board. App., infra, 11a-22a. The
majority rejected the argument advanced by peti-
tioner (and by Judge Oldham in dissent) that the
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NLRB needed a justification to give the opposite effect
to a properly filed summary judgment motion in the
agency than Federal Rule of Civil Procedure 41(a)(1)
gives to properly filed summary judgment motions in
court. App., infra, 14a-21a.

The majority’s reasoning emphasized the deferen-
tial standard of review that this Court’s precedents re-
quire. It acknowledged that “one can reasonably ar-
gue that under a de novo interpretation of the NLRA,
the General Counsel might not have discretion to
withdraw a complaint after a motion for summary
judgment has been filed.” App., infra, 16a. But the
majority stressed that it was “not interpreting the
NLRA de novo.” Ibid. Rather, its task was to deter-
mine only whether the Board’s reading of the statute
was “permissible” and “reasonable.” Id. at 16a-17a
(citing UFCW, 484 U.S. at 125-126). As the majority
made clear elsewhere, this deferential approach stems
from the Chevron doctrine. Id. at 12a.

Judge Oldham disagreed that the NLRA permits
the General Counsel to unilaterally withdraw a com-
plaint after the timely filing of a summary judgment
motion. App., infra, 25a-44a. In his view, this ques-
tion was subject to the limitation of Rule 41(a)(1)(A)(@),
which prevents voluntary dismissal without a court
order after an opposing party moves for summary
judgment. Id. at 29a-30a. As Judge Oldham ob-
served, the NLRA instructs that NLRB proceedings
“shall, so far as practicable, be conducted in accord-
ance with *** the rules of civil procedure for the
district courts of the United States.” 29 U.S.C. 160(b).
The Board has never contended that applying Rule
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41(a)(1)(A)(1)’s limitation would not be practicable.
App., infra, 30a.

In addition, Judge Oldham worried about the
practical consequences of permitting the complaint’s
unilateral withdrawal during the Board’s adjudica-
tion of a timely summary judgment motion. Such an
approach, he argued, would unlawfully shift adjudica-
tory authority from the Board to the General Counsel
under the guise of prosecutorial discretion, while pre-
cluding judicial review. Id. at 36a-38a.

4. Petitioner sought rehearing en banc. App., in-
fra, 48a. The court of appeals denied rehearing. Id.
at 48a-49a.

REASONS FOR GRANTING THE PETITION

Both questions presented in this petition warrant
the Court’s review. And, at a minimum, the Court
should hold this petition until it resolves several pend-
Ing cases raising related questions about removal pro-
tection and judicial deference under Chevron, U.S.A.,
Inc. v. Natural Resources Defense Council, Inc., 467
U.S. 837 (1984).

A. The Court should conclusively resolve
whether statutes prescribing a definite
term for an agency officer protect that
officer from removal without cause.

For more than a century, this Court’s decisions
have given lower courts and parties mixed signals on
the effect of a definite term of office on the officer’s
susceptibility to without-cause removal. Certain
cases have suggested that such statutory provisions
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express Congress’s intention that the officer remain in
office for the prescribed term. Other cases, however,
suggest the contrary. The Court should resolve the
question once and for all.

1. In the former category are Humphrey’s Execu-
tor v. United States, 295 U.S. 602 (1935), Wiener v.
United States, 357 U.S. 349 (1958), and even Marbury
v. Madison, 5 U.S. 137 (1803).

In Humphrey’s Executor, the Court considered the
removability of the Commissioners of the Federal
Trade Commission (FTC). 295 U.S. at 618. The stat-
ute stated, in relevant part, that Commissioners
“shall be appointed for terms of seven years.” Id. at
620 (quoting 15 U.S.C. 41). Separately, the statute
authorized Commissioners’ removal for three stated
causes: “Any commissioner may be removed by the
President for inefficiency, neglect of duty, or malfea-
sance in office.” Ibid. (quoting 15 U.S.C. 41). This for-
cause provision 1s written in permissive, rather than
prohibitory, terms. It states that Commissioners may
be removed for inefficiency, neglect, or malfeasance; it
does not say that Commissioners may not otherwise
be removed or that Commissioners may be removed
only for one of the three stated causes.

Even so, this Court found the statutory provision
“definite and unambiguous.” Humphrey’s Ex’r, 295
U.S. at 623. In particular, “the fixing of a definite
term subject to removal for cause, unless there be
some countervailing provision or circumstance indi-
cating the contrary, ** * 1is enough to establish the
legislative intent that the term is not to be curtailed
in the absence of such cause.” Ibid. The Court then
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buttressed that statutory interpretation with a “con-
sideration of the character of the [FTC] and the legis-
lative history which accompanied and preceded the
passage of the [FTC Act]”:

The commission is to be nonpartisan; and it
must, from the very nature of its duties, act
with entire impartiality. It is charged with
the enforcement of no policy except the policy
of the law. Its duties are neither political nor
executive, but predominantly quasi judicial
and quasi legislative. Like the Interstate
Commerce Commission, its members are
called upon to exercise the trained judgment
of a body of experts “appointed by law and in-
formed by experience.”

Id. at 624 (citations omitted).

Two decades later, the Court recognized in Wiener
that the FTC Act’s enumeration of three permitted
causes for removal was not crucial to Humphrey’s Ex-
ecutor’s statutory reasoning. At issue in Wiener was
the War Claims Commission established after World
War II. 357 U.S. at 349-350. The legislation created
a three-member body that was set to end its activities
within three years of the deadline for submitting
claims. Id. at 350. This Court construed the statute
as defining “the tenure of the Commissioners” using
this “limit on the Commission’s life.” Ibid. In that
regard, the legislation tracked the definite term pre-
scribed by the FTC Act in Humphrey’s Executor. Un-
like the FTC Act, however, the War Claims Act “made
no provision for removal of a Commissioner.” Ibid.;
see also id. at 352 (“Congress provided for a tenure
defined by the relatively short period of time during
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which the War Claims Commission was to operate—
that is, it was to wind up not later than three years
after the expiration of the time for filing of claims. But
nothing was said in the Act about removal.”). Despite
this difference, the Wiener Court found that the Com-
mission’s character as an independent agency placed
1t within the same category as the FTC. Id. at 353.
For such officials, the Court reasoned, “a power of re-
moval exists only if Congress may fairly be said to
have conferred it.” Ibid.

Similarly, in Marbury, the relevant statute pro-
vided that justices of the peace “shall be appointed
* ** to continue in office for five years.” 5 U.S. at 154
(citation omitted). Because of this language, Chief
Justice Marshall recognized that if Marbury had been
validly appointed, “the law continue[d] him in office
for five years.” Id. at 155. For offices governed by a
defined term with no provision for at-will removal, the
officer’s appointment marked the “point of time * * *
when the power of the executive over [the] officer
must cease.” Id. at 157. The Court famously declared
that Marbury had crossed that point because of the
signing and sealing of his commission, which vested
Marbury with “a right to hold [the office] for five
years, independent of the executive.” Id. at 162.

* % %

2. Other decisions of this Court arguably cut in
a different direction.

For example, in Parsons v. United States, 167 U.S.
324 (1897), the Court considered the statute govern-
ing United States Attorneys, which provided that they
“shall be appointed for a term of four years.” Id. at
327-328 (citation omitted). The Court characterized
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Marbury’s earlier discussion as dicta limited to offic-
ers 1n the District of Columbia. Parsons, 167 U.S. at
335-336. Then, the Court turned to the particular his-
tory of the legislation governing U.S. Attorneys. As it
recounted, in the early 19th century, the applicable
statute explicitly made such attorneys “removable
from office at pleasure.” Id. at 338 (citation omitted).
But in 1867, Congress passed legislation to limit Pres-
1dent Johnson’s ability to remove officers without Sen-
ate approval. Id. at 339-340. Two decades after that,
Congress fully repealed its earlier tenure-of-office leg-
1slation, and this Court determined that the practical
consequence was to restore the status quo from the
early 19th century—U.S. Attorneys served at the
pleasure of the President—even though the legisla-
tion that originally stated that in explicit terms was
no longer on the books. Id. at 342-343.

This Court then reaffirmed Parsons’s reading of
Marbury in Myers v. United States, 272 U.S. 52, 142-
143 (1926). In Myers, however, the statutory-inter-
pretation question was not implicated. The statute
there clearly conditioned the President’s ability to re-
move the postmaster on the Senate’s consent, and the
dispute was simply whether that condition was con-
stitutional. Id. at 107-108. After Myers, this Court
explained that the core holding of Myers applies to
“purely executive officers.” Humphrey’s Ex’r, 295 U.S.
at 632; see also Seila L. LLCv. CFPB, 140 S. Ct. 2183,
2199 (2020).

3. Recently, the Fifth and Ninth Circuits have
found that the logic of Parsons and Myers, rather than
that of Humphrey’s Executor and Wiener, governs the
Board’s General Counsel. See Exela Enter. Sols., Inc.
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v. NLRB, 32 F.4th 436, 442 (5th Cir. 2022); NLRB v.
Aakash, Inc., 58 F.4th 1099, 1103 (9th Cir. 2023). An-
other court of appeals has drawn similar conclusions
about the Administrative Conference of the United
States. See Severino v. Biden, 71 F.4th 1038, 1045-
1047 (D.C. Cir. 2023).

These cases broadly construe Parsons and Myers
as rejecting any inference that the prescription of a
definite term precludes without-cause removal during
that prescribed term. But as recounted above, the rea-
soning that this Court adopted after Parsons and My-
ers, in Humphrey’s Executor and Wiener, treated defi-
nite-term provisions as textual support for removal
protection. If Parsons and Myers swept as broadly as
the recent cases suggest, this Court would not have
cited the definite terms of the Federal Trade Commis-
sioners and War Claims Commissioners in Humph-
rey’s Executor and Wiener, respectively.

And the implications for other independent agen-
cies would be sweeping. For more than a century,
Congress has established many commissions, boards,
and other agency bodies. Sometimes Congress has
been explicit about the conditions that would justify
removal; often it has not been explicit.

Take, for example, the Securities Exchange Com-
mission. Its statute creates a Commission of five
members and provides:

Each commissioner shall hold office for a term
of five years and until his successor is ap-
pointed and has qualified, except that he shall
not so continue to serve beyond the expiration
of the next session of Congress subsequent to
the expiration of said fixed term of office, and
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except (1) any commissioner appointed to fill
a vacancy occurring prior to the expiration of
the term for which his predecessor was ap-
pointed shall be appointed for the remainder
of such term, and (2) the terms of office of the
commissioners first taking office after June 6,
1934, shall expire as designated by the Presi-
dent at the time of nomination, one at the end
of one year, one at the end of two years, one at
the end of three years, one at the end of four
years, and one at the end of five years, after
June 6, 1934.

15 U.S.C. 78d(a). Nothing in this language states that
the Commissioners may be removed only for cause.
Nor does it state, like the FTC Act, that Commission-
ers may be removed for inefficiency, neglect, or mal-
feasance. See 15 U.S.C. 41. If there 1s any textual
basis for removal protection for the SEC, it can only
be the phrase, “shall hold office for a term of five
years.” But under the logic of Exela, Aakash, and Sev-
erino, such language is insufficient.

The notion that Commissioners of the SEC are re-
movable at will, however, seems contrary to this
Court’s precedent. In Free Enterprise Fund v.
PCAOB, 561 U.S. 477, 492-498 (2010), the Court de-
clared that a statutory provision in the Sarbanes-Ox-
ley Act, which prohibited without-cause removal of
members of the Public Company Accounting Over-
sight Board (PCAOB), was unconstitutional because
it created two layers of removal protection. That hold-
ing relied on the premise that the Commissioners of
the SEC, who oversee the PCAOB members, were also
protected from removal without cause. Indeed, the



19

Court expressly noted that it was deciding the case
with the “understanding” that “the Commissioners
cannot themselves be removed by the President ex-
cept under the Humphrey’s Executor standard of ‘inef-
ficiency, neglect of duty, or malfeasance in office.”
Free Enter. Fund, 561 U.S. at 487 (citation omitted).
But the statutory language governing the SEC Com-
missioners makes no reference to inefficiency, neglect,
or malfeasance. See 15 U.S.C. 78d(a). If Exela, Aa-
kash, and Severino are correct in their interpretation
of Parsons and Myers, then Free Enterprise Fund held
a portion of the Sarbanes-Oxley Act unconstitutional
based on a false premise.

This Term, the Court may decide yet another case
based on the same premise. In SEC v. Jarkesy, No.
22-859, the Court will address another purported
question of two-layer removal protection, again in-
volving the SEC. In seeking certiorari, the Solicitor
General explicitly asked the Court to adopt the same
premise that the Court adopted in Free Enterprise
Fund: that “the Commissioners are removable only
for cause.” Pet. at 20, SEC v. Jarkesy, No. 22-859,
2023 WL 2478988 (Mar. 1, 2023). Yet the Solicitor
General has not defended that premise. The Court is
therefore set to weigh the constitutionality of an act of
Congress based on a premise that, according to some
courts of appeals, conflicts with this Court’s prior
precedent in Parsons and Myers.

Such an approach turns the idea of constitutional
avoidance on its head. As this Court has often ex-
plained, “normally the Court will not decide a consti-
tutional question if there is some other ground upon
which to dispose of the case.” Bond v. United States,
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572 U.S. 844, 855 (2014) (citation omitted). To be
sure, there may be countervailing reasons not to re-
solve the statutory question about SEC Commission-
ers’ removal when no party presents the necessary ar-
guments. But the question is not going away. And
rather than continue to accept requests to duck the
question, the Court should look for appropriate oppor-
tunities to decide it.

4. The legal effect of definite-term provisions
stretches well beyond the Board’s General Counsel,
the Administrative Conference of the United States,
and the SEC. Officers of many agencies enjoy removal
protection, if at all, only because of such provisions. It
1s hard to assemble an exhaustive list, but here is a
partial list of some other notable examples:

e Commodity Futures Trading Commission,

7 U.S.C. 2(2)(2)(A).

e Defense Nuclear Facilities Safety Board,
42 U.S.C. 2286(d).

e Equal Employment Opportunity Commis-
sion, 42 U.S.C. 2000e-4(a).

e Federal Communications Commission, 47

U.S.C. 154(c).

e Federal Deposit Insurance Corporation, 12
U.S.C. 1812(c)(1).

e Federal Election Commission, 52 U.S.C.
30106(a)(2).

e National Credit Union Administration, 12
U.S.C. 1752a(c).

e National Council on Disability, 29 U.S.C.
780(b)(1).
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e National Science Board, 42 U.S.C. 1863(d).

e Railroad Retirement Board, 45 U.S.C.
231f(a).

e United States International Trade Com-
mission, 19 U.S.C. 1330(b).

As even this partial list shows, a wide variety of
agencies and administrative officers could be affected
if Congress’s prescription of a definite term fails to
confer removal protection. That is a question that this
Court should conclusively resolve, particularly given
the mixed messages conveyed by this Court’s prior
precedent.

5. The Court should resolve this question in this
case. The arguments were fully aired below (although
intervening Fifth Circuit precedent prevented the
panel from addressing them). And nothing about the
particular functions of the General Counsel, or the
NLRA, makes this a bad vehicle to resolve this ques-
tion.

As petitioner detailed below, while the General
Counsel exercises some prosecutorial functions, she
does so as an agent of the NLRB itself. The statute
expressly states that the General Counsel investi-
gates charges and issues complaints “on behalf of the
Board.” 29 U.S.C. 153(d). And, as noted earlier, the
Board may also give the General Counsel “other du-
ties.” Ibid. Historically, the General Counsel has rep-
resented the Board, with responsibility for giving ef-
fect to the Board’s orders, by seeking their enforce-
ment before the courts of appeals. See 29 U.S.C.
160(e); Notices, National Labor Relations Board, Gen-
eral Counsel, Description of Authority and Assignment
of Responsibilities, 15 Fed. Reg. 6924 (Oct. 14, 1950).
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The General Counsel also bears responsibility for
seeking contempt sanctions if a party fails to comply
with a court-enforced Board order. 29 C.F.R. 101.15.
Because the General Counsel acts in the service of the
Board—and exercises supervisory and other authority
that is integral to the Board’s core functioning as a
quasi-legislative, quasi-adjudicative independent
agency—the General Counsel is far from the sort of
“purely executive officers” at issue in Parsons and My-
ers. Humphrey’s Ex’r, 295 U.S. at 632.

The Exela and Aakash courts reasoned that the
NLRA’s removal protections for the Board under-
mined the argument for removal protections for the
General Counsel. See 29 U.S.C. 153(a), (d). These
courts observed that Section 153(a) states that Board
Members “may be removed by the President, upon no-
tice and hearing, for neglect of duty or malfeasance in
office, but for no other cause,” but Section 153(d) does
not address the General Counsel’s removal at all.
Ibid. This difference, according to Exela and Aakash,
suggests that Congress deliberately treated the Gen-
eral Counsel differently. Exela, 32 F.4th at 441-442;
Aakash, 58 F.4th at 1104. Although it is reasonable
to infer that Congress intended different rules for the
two offices, it does not follow, as Exela and Aakash as-
sumed, that the intended difference was to permit the
General Counsel’s routine removal at any time with-
out cause. To the contrary, Section 153(a) identifies
reasons that Board Members “may be removed by the
President,” and there is no comparable language in
Section 153(d) providing for the General Counsel’s re-
moval. Moreover, by its terms, Section 153(a) narrows
the categories of cause for removing Board Members
to neglect and malfeasance. Those are two of the three
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traditional causes for removal; the third is ineffi-
ciency. See Humphrey's Ex’r, 295 U.S. at 620. Many
statutes recognize all three causes as grounds for re-
moval. See, e.g., 5 U.S.C. 1202(d); 5 U.S.C. 7104; 42
U.S.C. 7171(b)(1); 45 U.S.C. 154. By limiting Board
Members’ removal to neglect and malfeasance, Con-
gress sought to prevent the President from removing
them for mere inefficiency. Cf. Jane Manners & Lev
Menand, The Three Permissions: Presidential Re-
moval and the Statutory Limits of Agency Independ-
ence, 121 Colum. L. Rev. 1, 4, 37-52 (2021) (discussing,
from a historical perspective, the three traditional cat-
egories of cause and explaining how inefficiency dif-
fers from neglect and malfeasance). That objective is
fully compatible with permitting the General Coun-
sel’s removal for any of the three traditional catego-
ries of cause. There is no reason to assume that Con-
gress was seeking to imply, through this contrast, that
the General Counsel was removable routinely, at any
time, for no cause at all.

* * *

Congress, the President, individual federal offic-
ers, and many private parties, including petitioner,
need this widely used statutory language to have a
consistent and predictable legal meaning. That con-
sistency and predictability is not possible now given
the lack of any clear rule in this Court’s cases about
provisions granting definite terms to agency officers.
The Court should grant review and bring needed clar-
ity to this important question.
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B. The Court should review the Fifth
Circuit’s decision to defer to the Board’s
unexplained refusal to apply provisions
of the Federal Rules of Civil Procedure.

The second question presented also warrants this
Court’s review. Citing the Chevron line of cases, the
majority below deferred to the Board’s determination
that the filing of a summary judgment motion, in ac-
cordance with agency rules, does not restrict the Gen-
eral Counsel’s unilateral authority to withdraw the
General Counsel’s previously issued complaint. The
majority reached that decision even while acknowl-
edging that the usual rule in civil litigation, under
Rule 41 of the Federal Rules of Civil Procedure, is that
a party may not voluntarily dismiss its complaint af-
ter an opponent moves for summary judgment. See
Fed. R. Civ. P. 41(a)(1)(A)(1). Even if Chevron remains
good law, the Fifth Circuit’s willingness to allow the
Board to reject the Rule 41 approach conflicts with
this Court’s precedent, the NLRA’s language, and the
decisions of at least three other circuits. And the
Board’s rejection of the Rule 41 approach raises sig-
nificant concerns, as Judge Oldham noted, by effec-
tively reassigning part of the Board’s adjudicative au-
thority, which is subject to judicial review, to the Gen-
eral Counsel’s prosecutorial authority, which is not.

1. As petitioner explained in its briefing below,
this Court’s precedent requires the Board “to apply in
fact the clearly understood legal standards that it
enunciates in principle.” Allentown Mack Sales &
Serv., Inc. v. NLRB, 522 U.S. 359, 376 (1998) (empha-
ses added). When the Board incorporates a “summary
judgment” procedure into its agency procedures, the
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Board assumes an obligation to justify any approach
that would treat an NLRB summary judgment motion
radically differently than a civil-litigation summary
judgment motion. Cf.id. at 374 (“It is hard to imagine
a more violent breach of [reasoned decision-making]
than applying a rule of primary conduct or a standard
of proof which is in fact different from the rule or
standard formally announced.”). Here, the Board has
embraced the same legal test for summary judgment
that governs under Rule 56: whether there is a “genu-
ine issue” warranting a hearing or, put differently, a
genuine dispute as to a material fact. Yet the Board
does not apply the restriction on voluntary dismissal
that applies under Rule 41. Instead, it allows the
General Counsel to withdraw or unilaterally dismiss
a complaint without Board order, at least when the
Board has not ordered opposing parties to show cause
why the motion should not be granted. See App., in-
fra, 46a-47a.

Nor does the Board’s approach comport with the
NLRA'’s framework, as this Court has construed it. In
NLRB v. United Food & Commercial Workers Union,
Loc. 23, 484 U.S. 112, 124 (1987) (UFCW), the Court
recognized that “[t]he words, structure, and history of
* ** the NLRA clearly reveal that Congress intended
to differentiate between the General Counsel’s and
the Board’s ‘final authority’ along a prosecutorial ver-
sus adjudicatory line.” And “the resolution of con-
tested unfair labor practice cases is adjudicatory.” Id.
at 125. Of course, resolving the unfair labor practice
case alleged in the already-issued complaint is what
petitioner’s summary judgment motion asked the
Board to do. The Board seemed to characterize the
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motion differently because the Board had not yet de-
cided whether to issue a show-cause order requesting
a response from the other parties in the administra-
tive proceeding. App., infra, 46a n.2. But even when
evaluating whether to issue a show-cause order, the
Board must assess the motion on its merits—and may
deny the motion outright if the Board concludes that
it lacks merit. 29 C.F.R. 102.24(b) (“The Board in its
discretion may deny the motion where the motion it-
self fails to establish the absence of a genuine issue,
or where the opposing party’s pleadings, opposition
and/or response indicate on their face that a genuine
issue may exist.”). Assessing the merits of a summary
judgment motion is a quintessentially adjudicative
function, and the Board identified no substantial rea-
son to hold otherwise.

2. The Board’s unexplained departure from
Rule 41 also conflicts with decisions from other cir-
cuits, which require the Board to adhere to the Fed-
eral Rules of Civil Procedure unless doing so is im-
practicable.

As even the majority acknowledged, see App., in-
fra, 18a-19a, the Second Circuit holds “that the
Board’s procedures are to be controlled by the Federal
Rules of Civil Procedure ‘as far as practicable.”
NLRB v. Consol. Bus Transit, Inc., 577 F.3d 467, 475
(2d Cir. 2009) (per curiam) (citation omitted); see also
NLRBv. Loc. 138, Int’l Union of Operating Eng’rs, 380
F.2d 244, 253-254 (2d Cir. 1967)). The Eighth and
Ninth Circuits have adopted the same rule. E.g., Frito
Co. v. NLRB, 330 F.2d 458, 465 (9th Cir. 1964) (“[T]he
procedure to be followed in hearings before the Board
shall be controlled as far as practicable by the Federal



27

Rules of Civil Procedure.”); Am. Boiler Mfrs. Ass’n v.
NLRB, 366 F.2d 815, 821 (8th Cir. 1966) (same).

Judge Oldham emphasized that this approach
properly adheres to the language of the NLRA. App.,
infra, 29a. The statute dictates that unfair labor prac-
tice proceedings “shall, so far as practicable, be con-
ducted in accordance with the rules of evidence appli-
cable in the district courts of the United States under
the rules of civil procedure for the district courts of the
United States.” 29 U.S.C. 160(b). Because the Board
has not argued that applying Rule 41(a)(1)(A)(1)’s
limit for unilateral voluntary dismissal would be im-
practicable, App., infra, 30a, its departure from that
rule would not survive review in the Second, Eighth,
or Ninth Circuits. The majority acknowledged that
approach by citing Consolidated Bus, but the majority
declined to follow it. App., infra, 18a-19a.

The majority thought that Judge Oldham was
wrong to highlight Section 160(b), and cases applying
it, on the basis that petitioner did not develop that le-
gal theory for requiring the Board to apply the stand-
ard of Rule 41(a)(1)(A)(1). There is no dispute, how-
ever, that petitioner’s opening appellate brief relied on
Rule 41(a)(1)(A)(1) and argued that the Board was ob-
ligated to explain its deviation from that rule. See
App., infra, 30a, 40a-41a. That suffices to raise this
issue and preserve it for further review. See, e.g., Ka-
men v. Kemper Fin. Servs., Inc., 500 U.S. 90, 99 (1991)
(“When an issue or claim is properly before the court,
the court is not limited to the particular legal theories
advanced by the parties, but rather retains the inde-
pendent power to identify and apply the proper con-
struction of governing law.”); cf. App., infra, 38a-40a.
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The Court should address this acknowledged split
of authority over the NLRB’s obligation to adhere to
the Federal Rules of Civil Procedure when doing so is
practicable.?

3. This question also warrants review because,
as Judge Oldham warned, the court’s decision allows
the Board to transfer adjudicative responsibilities to
the General Counsel and thereby defeat judicial re-
view. App., infra, 44a.

As discussed above, the General Counsel’s prose-
cutorial determinations on behalf of the Board, unlike
the Board’s own adjudicative determinations, are in-
sulated from judicial review. See UFCW, 484 U.S. at
129. To protect the jurisdiction that Congress gave
them under 29 U.S.C. 160(f), courts must ensure that
the Board does not improperly shift adjudicative
power to the General Counsel. The Board’s Order
here does just that. It ceded responsibility to decide
between private parties’ competing positions on the
merits. App., infra, 36a-37a. Such a shift undermines
the division of responsibilities that Congress created
in the NLRA and that this Court recognized in UFCW.

2 The majority stated that Rule 41(a)(1)(A)(i) cannot help
UNFI because the General Counsel and UNFI were not “oppos-
ing” parties. But as Judge Oldham remarked, that is exactly
what the General Counsel and UNFI were once Acting General
Counsel Ohr replaced General Counsel Robb and sought to re-
verse position on the merits of UNFI’s charge. After all, UNFI
argued that Acting General Counsel Ohr was acting ultra vires.
They were not on the same side. Cf. Loc. 138, 380 F.2d at 253
(applying a practical understanding of “opposing party” as poten-
tially including the General Counsel, the Board itself, or employ-
ees with adverse interests).



29

C. At aminimum, the Court should hold this
petition pending the resolution of
Jarkesy and Loper Bright/Relentless.

If the Court does not grant the petition for certio-
rari for plenary consideration at this time, it should,
at the very least, hold this case until it resolves pend-
ing cases presenting directly relevant issues.

First, as described above, this Court is set to de-
cide in Jarkesy whether the two-layer removal protec-
tions that purportedly apply to SEC administrative
law judges are constitutionally valid. While the par-
ties in Jarkesy are not asking this Court to interpret
15 U.S.C. 78d and decide whether it actually creates
removal protection for the SEC Commissioners, the
Court may nonetheless do so in view of its obligation
to attempt to resolve cases on statutory, rather than
constitutional grounds, when possible. See, e.g.,
Bond, 572 U.S. at 855. If the Court takes that ap-
proach, it could rule that the Commissioners of the
SEC are protected from without-cause removal be-
cause of the five-year term that the statute prescribes
for the office. Such a ruling would have direct impli-
cations here, and so holding this petition would be ap-
propriate under the Court’s usual practices.

Second, this Court is also set to consider, in Loper
Bright Enterprises v. Raimondo, No. 22-451, and Re-
lentless, Inc. v. Department of Commerce, No. 22-1219,
whether Chevron should be overruled. Such a ruling
would also have direct implications here, because the
Fifth Circuit’s statutory analysis leaned heavily on
Chevron. App., infra, 16a (“[W]hile one can reasona-
bly argue that under a de novo interpretation of the
NLRA, the General Counsel might not have discretion
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to withdraw a complaint after a motion for summary
judgment has been filed, we are not interpreting the
NLRA de novo.”); see also id. at 12a (“We accord Chev-
ron deference to the Board’s reasonable interpreta-
tions of ambiguous provisions in the NLRA.” (citation
omitted)). Indeed, Chevron was the guiding principle
behind UFCW itself. See UFCW, 484 U.S. at 123, 125
(citing Chevron). If Chevron falls this Term, such a
ruling would warrant a reevaluation of the Board’s
statutory interpretation in this case under the de novo
standard that the majority below declined to apply.3

CONCLUSION

The Court should grant the petition for a writ of
certiorari or, in the alternative, hold the petition
pending the Court’s decisions in SEC v. Jarkesy, No.
22-859, Loper Bright Enterprises v. Raimondo, No. 22-
451, and Relentless, Inc. v. Department of Commerce,
No. 22-1219, and then dispose of the petition as appro-
priate in light of those decisions.

3 The majority apparently interpreted a footnote in peti-
tioner’s opening appellate brief as asking the court of appeals to
overrule Chevron, and found the argument insufficiently briefed.
App., infra, 12a n.9. In fact, petitioner merely sought to “pre-
serve[] its position” that Chevron deference is no longer appro-
priate for the NLRB. Pet. C.A. Br. 17-18 n.25. Petitioner did not
develop an argument that the court of appeals should reject
Chevron because petitioner recognizes, as this Court has often
instructed, that the “prerogative of overruling [Supreme Court]
decisions” belongs exclusively to this Court. Rodriguez de Quijas
v. Shearson/Am. Express, Inc., 490 U.S. 477, 484 (1989).
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APPENDIX A

UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 21-60532

UNITED NATURAL FOODS, INCORPORATED, DOING
BUSINESS AS UNITED NATURAL FOODS, INCORPORATED
AND SUPERVALU, INCORPORATED, PETITIONER,

U.

NATIONAL LABOR RELATIONS BOARD, RESPONDENT.

[Filed: Apr. 24, 2023]

Petition for Review of an Order of the
National Labor Relations Board
NLRB No. 19-CA-249264
NLRB No. 19-CB-250856

Before: HIGGINBOTHAM, HIGGINSON, and OLDHAM,
Circuit Judges.

STEPHAN A. HIGGINSON, Circuit Judge:

After the Acting General Counsel of the National
Labor Relations Board withdrew an unfair labor prac-
tice complaint that his predecessor had issued against
a union, the aggrieved employer requested permission
to appeal the complaint’s withdrawal to the Board.
The Board denied the request, concluding that the



2a

Acting General Counsel’s decision was an unreviewa-
ble act of prosecutorial discretion. The employer then
petitioned this court for review of the Board’s order.
We determine that we have jurisdiction and DENY
the petition.

L.

On October 28, 2019, United Natural Foods Inc.
(“UNFT”) filed an unfair labor practice charge with the
National Labor Relations Board (“NLRB” or
“Board”).! As amended, the charge alleges that Inter-
national Brotherhood of Teamsters Local 117 and Lo-
cal 313 (the “Unions”) violated the National Labor Re-
lations Act (“NLRA”) by (1) attempting to impose un-
1on representation on certain of UNFI’'s employees, (2)
attempting to cause UNFI to discriminate among its
employees, and (3) refusing to collectively bargain

1 This opinion uses the term “NLRB” when referring either to
the agency generally or to enforcement officials within the
agency, such as the agency’s General Counsel and regional direc-
tors. It uses the term “Board” when referring specifically to the
five-member body that performs a quasi-judicial function. Com-
pare 29 U.S.C. § 153(a) (creating a “National Labor Relations
Board” of five members), and id. § 160(c) (authorizing the
“Board” to adjudicate labor disputes), with id. § 153(d) (creating
a “General Counsel of the Board” who “shall exercise general su-
pervision over all attorneys employed by the Board” and “shall
have final authority, on behalf of the Board, in respect of the in-
vestigation of charges and issuance of complaints ..., and in re-
spect of the prosecution of such complaints before the Board”);
see also Exela Enter. Sols., Inc. v. Nat’l Lab. Rels. Bd., 32 F.4th
436, 443 (5th Cir. 2022) (explaining that the Board was created
“to execute quasi-legislative, quasi-judicial functions,” in con-
trast to NLRB’s General Counsel, who “perform[s] quintessen-
tially prosecutorial functions”).
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with UNFI. Local 117 also filed an unfair labor prac-
tice charge against UNFI.

On July 29, 2020, NLRB’s Regional Director for
Region 19 (the “Regional Director”), acting on behalf
of NLRB’s General Counsel at the time, Peter B. Robb,
issued a Consolidated Complaint alleging that the
Unions had violated subsections 8(b)(1)(A), 8(b)(2),
and 8(b)(3) of the NLRA. The Consolidated Complaint
also alleged that UNFI had violated various provi-
sions of the NLRA. A hearing was scheduled to take
place before an administrative law judge on March 2,
2021.

In January 2021, President Biden removed Robb
from the office of NLRB General Counsel and desig-
nated Peter Sung Ohr as Acting General Counsel.
Subsequently, the Unions moved to postpone the
scheduled hearing so that Acting General Counsel
Ohr could review the complaint and determine
whether his office wished to continue pursuing the
case. The Regional Director granted the request, re-
scheduling the hearing to April 6. The Unions also
wrote directly to Ohr to request that he reconsider the
decision to issue a complaint against them.

On February 1, UNFI filed with the Board a mo-
tion to sever the case against UNFI from the case
against the Unions, to transfer the case against the
Unions from the administrative law judge to the
Board, and for summary judgment against the Un-
ions. Before the Board ruled on the motion, the Re-
gional Director, now acting on behalf of Acting Gen-
eral Counsel Ohr, issued an order (the “RD Order”)
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severing the claims against UNFI2 and withdrawing
the Consolidated Complaint to the extent that it al-
leged claims against the Unions. The RD Order ex-
plained that after reviewing “the allegations in the
Consolidated Complaint,” the Acting General Counsel
had decided to exercise “his prosecutorial discretion”
and dismiss the charges against the Unions.

UNFI filed with the Board both a request for spe-
cial permission to appeal the RD Order and the appeal
itself,? arguing that the Acting General Counsel had
no authority to unilaterally dismiss the charges
against the Union after UNFI had filed its motion for
summary judgment and that the appointment of Act-
ing General Counsel Ohr was unlawful. UNFI also
filed an appeal with the Acting General Counsel.4

The Board denied UNFT’s request for special per-
mission to appeal the RD Order on May 11. The Board
reasoned that UNFI’s request “is not properly before
the Board” because “the Regional Director has the
prosecutorial discretion to withdraw a complaint sua
sponte at any time before the hearing” and “[h]is ex-
ercise of that discretion is not subject to Board or court
review.” The Board explained that even though UNFI

2 UNFTI ultimately settled this case, leading to a dismissal of
the charges.

3 See 29 C.F.R. § 102.26 (providing that the rulings of Re-
gional Directors “may not be appealed directly to the Board ex-
cept by special permission of the Board” and that “[r]equests to
the Board for special permission to appeal” must be filed “to-
gether with the appeal”).

4 See 29 C.F.R. § 102.19 (providing that a Regional Director’s
decision to withdraw a complaint may be appealed to the General
Counsel).
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had moved for summary judgment, the complaint had
not “advanced so far into the adjudicatory process that
a dismissal takes on the character of an adjudication.”
The Board further stated that because it did not have
jurisdiction to review the RD Order, it would not con-
sider UNFT’s arguments regarding the appointment of
Acting General Counsel Ohr. However, the Board did
note that “UNFI may appeal the Regional Director’s
decision to withdraw the complaint to the General
Counsel consistent with Section 102.19.”

The Acting General Counsel denied UNFT’s ap-
peal on June 22. He rejected UNFI’s argument that by
dismissing the charges against the Unions he “was ad-
judicating the merits of the case, rather than acting in
his prosecutorial capacity.” Rather, he stated that he
had “simply reviewed the evidence and determined
that a violation had not occurred and a complaint was
not appropriate.”

UNFI petitioned this court for review of the
Board’s order denying it permission to appeal the RD
Order.5> NLRB subsequently filed a motion to dismiss
the petition for review for lack of jurisdiction. A panel
of this court carried the motion with the case.

II.

We first consider NLRB’s jurisdictional challenge,
which the agency renewed in its brief.

“Except as authorized by statute, a court of ap-

peals does not have jurisdiction to review actions of
the Board.” Shell Chem. Co. v. NLRB, 495 F.2d 1116,

5 UNFI did not—and could not—appeal the Acting General
Counsel’s denial of its appeal of the RD Order.
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1119 (5th Cir. 1974). Section 10 of the NLRA, 29
U.S.C. § 160, “is the sole provision vesting review [of
Board actions] with the courts of appeal.” Id. That pro-
vision authorizes “[a]ny person aggrieved by a final
order of the Board” to petition for review in an appro-
priate federal appellate court. 29 U.S.C. § 160(f).
NLRB maintains that we do not have jurisdiction over
UNFT’s petition because the Board order at issue in
this case is not “final.”

“[T]he phrase ‘a final order of the Board’, as used
in [§ 160(f)], refers solely to an order of the Board ei-
ther dismissing a complaint in whole or in part or di-
recting a remedy for the unfair labor practices found.”
Shell Chem., 495 F.2d at 1120 (quoting Laundry
Workers Int’l Union Loc. 221 v. NLRB, 197 F.2d 701,
703 (5th Cir. 1952)). The Board’s order in this case
“denied” UNFT’s “request for special permission to ap-
peal” the RD Order, which had itself “withdrawn” part
of the Consolidated Complaint and “dismissed” the
charges against the Unions. Because the Board’s or-
der allowed an order dismissing a complaint to remain
in place, the order had the practical effect of dismiss-
ing the complaint. Accordingly, the Board’s order
qualifies as “a final order of the Board” under Shell
Chemical. Cf. U.S. Army Corps of Eng’rs v. Hawkes
Co., 578 U.S. 590, 599-600 (2016) (describing “the
‘pragmatic’ approach” that the Supreme Court has
“long taken to finality” (citation omitted)).

NLRB points us to several cases in which courts
dismissed for lack of jurisdiction petitions for review
brought under 29 U.S.C. § 160(f). However, these
cases all prove inapposite. In Laundry Workers, we
held that we did not have jurisdiction to review the
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Board’s decision not to issue a pre-complaint sub-
poena. 197 F.2d at 702-04. In Shell Chemical, we con-
cluded that we could not review “the quashing of the
notice of a section 10(k) proceeding,” an action that oc-
curs before the issuance of any complaint alleging un-
fair labor practices. 495 F.2d at 1121.6 And in J. P.
Stevens Employees Educational Committee v. NLRB,
the Fourth Circuit determined that it did not have ju-
risdiction to review a Board order denying a request
for special permission to appeal the denial of a motion
to intervene, explaining that “the Board’s denial of a
motion to intervene is reviewable in this court after
the Board has concluded the unfair labor practice
hearing and issued its final order.” 582 F.2d 326, 328-
329 (4th Cir. 1978). Because none of these cases in-
volved a Board order that effectively dismissed a com-
plaint, they do not support NLRB’s argument that we
lack jurisdiction over this petition.

The most analogous case that the parties have
1dentified 1s Boilermakers Union Local 6 v. NLRB, 872
F.2d 331 (9th Cir. 1989). In that case, the underlying
Board order had held that the General Counsel had
prosecutorial discretion to withdraw a complaint, re-
versing an administrative law judge’s order denying
the General Counsel’s motion to withdraw. Id. at 331-
32. Thus, as in this case, the Boilermakers petitioner

6 Section 10(k) proceedings are a method of resolving jurisdic-
tional disputes between labor unions “without the cumbersome,
fault determining, and coercive process of an unfair labor prac-
tice proceeding under section 8(b)(4)(D).” Shell Chemical, 495
F.2d at 1121; see 29 U.S.C. §§ 158(b)(4)(D), 160(k). In cases where
Section 10(k) applies, “a complaint on a section 8(b)(4)(D) charge
does not issue until after the provisions of section 10(k) have
been satisfied.” Shell Chemical, 495 F.2d at 1122.
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was challenging a Board order concluding that the
General Counsel had discretion to withdraw a com-
plaint. However, NLRB did not ask the Ninth Circuit
to dismiss the petition for lack of jurisdiction. Instead,
the agency argued that the “court’s review is limited
to deciding whether the General Counsel’s decision
was an act of prosecutorial discretion,” and the Ninth
Circuit agreed. Id. at 332. Boilermakers thus supports
the proposition that we do have jurisdiction to review
the Board’s conclusion that the Acting General Coun-
sel had prosecutorial discretion to withdraw the com-
plaint against the Unions.”

NLRB argues that, regardless of this pre-1990
lower court caselaw interpreting the NLRA, the
Board’s order does not qualify as “final” under later-
in-time Supreme Court decisions elucidating general
principles of administrative law. The Supreme Court
set forth the following test for finality in a case involv-
ing the Administrative Procedure Act (“APA”):

As a general matter, two conditions must be
satisfied for agency action to be “final”: First,
the action must mark the “consummation” of
the agency’s decisionmaking process—it must
not be of a merely tentative or interlocutory
nature. And second, the action must be one by

7 As discussed further below, the Ninth Circuit ultimately de-
nied the petition for review in Boilermakers, holding “that the
General Counsel’s decision to withdraw the complaint was an act
of prosecutorial discretion which is non-reviewable.” 872 F.2d at
332, 334.
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which “rights or obligations have been deter-
mined,” or from which “legal consequences
will flow.”

Bennett v. Spear, 520 U.S. 154, 177-78 (1997) (cita-
tions omitted); see also Sackett v. EPA., 566 U.S. 120,
126-27 (2012) (applying the Bennett test). NLRB
points out that when the Board issued its order on
May 11, 2021, UNFTI’s appeal to the Acting General
Counsel remained pending. Therefore, NLRB argues,
the Board’s order did not consummate the agency’s de-
cision-making process or cause any legal conse-
quences.

However, when applying Bennett to this case, we
must keep in mind that while Bennett interpreted the
APA, which authorizes judicial review of “final agency
action,” 520 U.S. at 177 (emphasis added) (quoting 5
U.S.C. § 704), UNFI invokes the NLRA as the source
of this court’s jurisdiction. The NLRA “distinguishe[s]
orders of the General Counsel from Board orders,”
NLRB v. United Food & Commercial Workers Union,
Loc. 23 (UFCW), 484 U.S. 112, 128 (1987) (citing 29
U.S.C. §§ 153, 160), and it authorizes judicial review
only of “final order[s] of the Board.” 29 U.S.C. § 160(f)
(emphasis added); see also UFCW, 484 U.S. at 129 (ex-
plaining that § 160(f) “provides that final decisions ‘of
the Board’ shall be judicially reviewable” but “plainly
cannot be read to provide for judicial review of the
General Counsel’s prosecutorial function”). Thus,
when determining whether this case satisfies the first
Bennett condition, UNFT’s appeal to the Acting Gen-
eral Counsel is irrelevant. The question is not whether
the Board’s order marked the consummation of the en-
tire agency’s decision-making process but rather
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whether the order marked the culmination of the
Board’s decision-making process. And the answer to
that question is yes. When it denied UNFI special per-
mission to appeal the RD Order dismissing the com-
plaint against the Unions, the Board consummated its
decision-making process. See 29 C.F.R. § 102.26
(providing that a Regional Director’s order can only be
appealed with the Board’s permission); Bennett, 520
U.S. at 177-78.

The Board’s order also satisfies the second Ben-
nett condition. The order determined that the Acting
General Counsel was “permitted to withdraw the com-
plaint” against the Unions. Moreover, by permitting
the Acting General Counsel to dismiss the complaint
against the Unions, the order rendered moot UNFI’s
pending motion for summary judgment. The Board’s
order thus had “direct and appreciable legal conse-
quences.” Bennett, 520 U.S. at 178.

In sum, the Board order at issue in this case qual-
ifies as “final” under the Supreme Court’s decision in
Bennett, this court’s decision in Shell Chemical, and
the Ninth Circuit’s decision in Boilermakers. The
cases that NLRB cites provide no reason to think oth-
erwise. An agency must carry a “heavy burden” to re-
but the “strong presumption favoring judicial review
of administrative action,” Salinas v. United States
R.R. Ret. Bd., 141 S. Ct. 691, 698 (2021) (quoting
Mach Mining, LLC v. EEOC, 575 U.S. 480, 486
(2015)), and NLRB has not carried that burden here.
Accordingly, we have jurisdiction over UNFT’s petition
for review. See 29 U.S.C. § 160(f).
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I1I.

UNFI raises two issues in its petition for review.
First, it argues that the Acting General Counsel (act-
ing through the Regional Director)® lacked authority
to withdraw the complaint against the Unions be-
cause UNFI had filed a motion for summary judg-
ment. Second, it argues that the Acting General Coun-
sel lacked authority to withdraw the complaint be-
cause former General Counsel Robb had been improp-
erly removed from office.

A.

“[TThe language, structure, and history of the
NLRA, as amended, clearly differentiate between
‘prosecutorial’ determinations, to be made solely by
the General Counsel and which are not subject to re-
view under the [NLRA], and ‘adjudicatory’ decisions,
to be made by the Board and which are subject to ju-
dicial review.” UFCW, 484 U.S. at 130. UNFI argues
that when it filed a motion for summary judgment
against the Unions, the decision of whether to with-
draw the complaint against the Unions became an ad-
judicatory decision to be made by the Board.

The Board rejected this argument as to its own
authority. It explained that even though “UNFI had
filed its motion for summary judgment before the Re-
gional Director withdrew the complaint,” the Board

8 See 29 U.S.C. § 1563(d) (providing that the General Counsel
has “final authority ... in respect of the prosecution of ... com-
plaints before the Board” and “exercise[s] general supervision
over all attorneys employed by the Board . . . and over the officers
and employees in the regional offices”).
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had not “issued a Notice to Show Cause,” and accord-
ingly “the case had not yet transferred to the Board.”
For this reason, the Board did not view the complaint
as having “advanced so far into the adjudicatory pro-
cess that a dismissal takes on the character of an ad-
judication.” Rather, the Board concluded that “the Re-
gional Director has the prosecutorial discretion to
withdraw a complaint sua sponte at any time before
the hearing” and that “[h]is exercise of that discretion
1s not subject to Board or court review.”

“We accord Chevron deference to the Board’s rea-
sonable interpretations of ambiguous provisions in
the NLRA.” Entergy Miss., Inc. v. NLRB, 810 F.3d
287, 292 (5th Cir. 2015). The NLRA is ambiguous re-
garding where to draw the line between prosecutorial
and adjudicatory decisions. See UFCW, 484 U.S. at
125 (explaining that some NLRB decisions “might
fairly be said to fall on either side of the division” be-
tween prosecutorial and adjudicatory). Accordingly,
we must uphold the Board’s conclusion that the Act-
ing General Counsel had discretion to withdraw the
complaint if that conclusion has “a reasonable basis in
the law and [is] not inconsistent with the Act.” En-
tergy, 810 F.3d at 292; see also UFCW, 484 U.S. at 125
(explaining that when considering the question of
whether an NLRB action is prosecutorial or adjudica-
tory, a court’s “task ... is not judicially to categorize
each agency determination, but rather to decide

whether the agency’s regulatory placement is permis-
sible”).9

9 UNFI briefly suggests in a footnote that “Chevron should be
abandoned in regard to the NLRB because recurring changes in
positions by the Board and/or its General Counsel—as this case,
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The NLRA provides that the General Counsel
“shall have final authority ... in respect of the prose-
cution of ... complaints before the Board.” 29 U.S.C.
§ 153(d). Given this text, along with the NLRA’s struc-
ture and history, the Supreme Court has “h[e]ld that
it is a reasonable construction of the NLRA to find
that until the hearing begins, settlement or dismissal
determinations are prosecutorial.” UFCW, 484 U.S. at
125-26. The Court reasoned that since the General
Counsel has “the concededly unreviewable discretion
to file a complaint,” they must also have “the same
discretion to withdraw the complaint before hearing if
further investigation discloses that the case is too
weak to prosecute.” Id. at 126. Here, the Regional Di-
rector (acting as an agent of the Acting General Coun-
sel) withdrew the complaint against the Unions on

and many others, illustrate—make de novo court review neces-
sary to promote ‘stability of labor relations,” which is the ‘primary
objective’ of the NLRA.” Because UNFI supports this argument
with only a “see generally”’ citation to five law review articles,
without directing the court to specific pages or contentions
within those articles, this argument is waived. See United States
v. Scroggins, 599 F.3d 433, 446-47 (5th Cir. 2010) (“A party that
asserts an argument on appeal, but fails to adequately brief it, is
deemed to have waived it. It is not enough to merely mention or
allude to a legal theory. ... A party must ‘press’ its claims. At the
very least, this means clearly identifying a theory as a proposed
basis for deciding the case—merely ‘intimating’ an argument is
not the same as ‘pressing’ it.” (cleaned up)). Even if we were to
consider the merits of this argument, UNFI conceded at oral ar-
gument that it could not cite a single case that supported its po-
sition. Rather, the Supreme Court has made it clear that
“[a]gency inconsistency is not a basis for declining to analyze the
agency’s interpretation under the Chevron framework.” Nat’l Ca-
ble & Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S. 967,
981 (2005). Moreover, as explained below, the Board order in this
case does not conflict with prior Board decisions.
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February 24, 2021, well before the scheduled hearing
date of April 6. Because the Regional Director with-
drew the complaint before the hearing, his action ap-
pears to be an unreviewable act of prosecutorial dis-
cretion under the express terms of UFCW. See 484
U.S. at 125-26, 130; see also 29 C.F.R. § 102.18 (NLRB
regulation providing that “[a] complaint may be with-
drawn before the hearing by the Regional Director on
the Director’s own motion”).

UNFI attempts to distinguish UFCW, pointing
out that in that case, the Court stated that it was ad-
dressing the “narrow” issue of “whether a postcom-
plaint, prehearing informal settlement” between the
General Counsel and a charged party—which, under
NLRB regulations, does not require Board approval—
“Is subject to judicial review.” UFCW, 484 U.S. at 121,
122-23. Accordingly, UNFI reasons, UFCW does not
apply to cases such as this one, where the General
Counsel unilaterally withdraws a complaint even
though a party has filed a motion for summary judg-
ment. UNFI also emphasizes that under the Board’s
own precedents, “[a]t some point ... a complaint may
be said to have advanced so far into the adjudicatory
process that a dismissal takes on the character of an
adjudication,” Sheet Metal Workers Int’l Ass’n Loc.
Union 28 (American Elgen), 306 N.L.R.B. 981, 982
(1992), and that, in drawing the line between prosecu-
torial and adjudicatory actions, the Board has stated
that “the General Counsel has unreviewable discre-
tion ... to withdraw a complaint after the hearing on
it has opened but before any evidence has been intro-
duced, at least so long as there is no contention that a
legal issue is ripe for adjudication on the parties’
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pleadings alone,” id. at 981 (emphasis added). There-
fore, UNFT concludes, if a party has filed a motion for
summary judgment in an NLRB unfair labor practice
case, Board precedent supports the proposition that
the General Counsel does not necessarily have discre-
tion to withdraw the complaint any time before the
hearing, and Supreme Court precedent does not com-
pel a different holding.

Indeed, UNFI maintains, the Board’s conclusion
that the General Counsel can withdraw a complaint
after a party has filed a motion for summary judgment
1s irrational. After all, whenever the Board receives a
motion for summary judgment, NLRB regulations
provide that “the Board may deny the motion or issue
a Notice to Show Cause why the motion may not be
granted.” 29 C.F.R. § 102.24(b). This decision turns on
whether “there is a genuine issue for hearing.” Id.
Pointing to Federal Rule of Civil Procedure 56(a),
UNPFI argues that the Board’s inquiry into whether a
summary judgment motion has sufficient merit to
warrant issuance of a Notice to Show Cause “is a clas-
sic example of an adjudicative determination.” A fed-
eral court plaintiff cannot unilaterally dismiss a com-
plaint once the defendant has filed a motion for sum-
mary judgment, FED. R. C1v. P. 41(a)(1)(A)(1), and
UNPFTI insists that an analogous rule must apply in
NLRB proceedings.

In response, NLRB stresses that when the Acting
General Counsel withdrew the complaint, the Board
had not yet taken any action on UNFI’s motion for
summary judgment. As explained above, when the
Board receives a summary judgment motion, it may
either deny the motion or issue a Notice to Show
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Cause. 29 C.F.R. § 102.24(b). Additionally, when “the
Board deems it necessary to effectuate the purposes of
the [NLRA] or to avoid unnecessary costs or delay, it
may ... order that [a] complaint and any proceeding
which may have been instituted with respect thereto
be transferred to and continued before it,” 29 C.F.R.
§ 102.50, and the Board stated in its order that it
transfers a case whenever it issues a Notice to Show
Cause. Here, although UNFI had filed a summary
judgment motion, the Board had neither issued a No-
tice to Show Cause nor transferred the case to itself at
the time that the complaint was withdrawn. NLRB ar-
gues that “the Board reasonably determined that be-
fore the General Counsel is divested of the prosecuto-
rial authority to withdraw a pre-hearing complaint,
the Board must at least have taken the initial step to
issue a Notice to Show Cause and to transfer the com-
plaint and related proceedings to itself.”

We agree with NLRB. We are reluctant to place
too much weight on UNFI’s analogies to the Federal
Rules of Civil Procedure, since the Supreme Court has
cautioned against “attempt[s] to analogize the role of
the General Counsel in an unfair labor practice set-
ting to other contexts,” stating that such analogies are
“of little aid.” UFCW, 484 U.S. at 126 n.21. More im-
portantly, while one can reasonably argue that under
a de novo interpretation of the NLRA, the General
Counsel might not have discretion to withdraw a com-
plaint after a motion for summary judgment has been
filed, we are not interpreting the NLRA de novo. Ra-
ther, the Supreme Court was clear in UFCW that our
task is only to determine whether the Board’s catego-
rization of the RD Order as prosecutorial is “permissi-
ble,” and in that case the Court specifically “h[e]ld
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that it is a reasonable construction of the NLRA to
find that until the hearing begins, settlement or dis-
missal determinations are prosecutorial.” Id. at 125-
26. This holding might not govern cases where a No-
tice to Show Cause has issued, because in such cases
a hearing might never occur. See 29 C.F.R. § 102.24(b)
(“If a Notice to Show Cause is issued, the hearing, if
scheduled, will normally be postponed indefinitely.”).
However, because the Board never issued a Notice to
Show Cause in response to UNFI’s motion for sum-
mary judgment, the April 6 hearing was still sched-
uled to take place when the RD Order was issued on
February 24. Accordingly, the Board’s own conclusion
that the General Counsel has discretion to withdraw
unfair labor practice complaints in cases where a mo-
tion for summary judgment has been filed but no hear-
ing has occurred and the Board has neither issued a
Notice to Show Cause nor transferred the case to itself
fits squarely within the holding of UFCW. As such, it
is a permissible interpretation of the NLRA.

The dissent’s theory that Federal Rule of Civil
Procedure 41(a)(1)(A)(1) applies in unfair labor prac-
tices proceedings is similarly flawed. The dissent re-
lies on 29 U.S.C. § 160(b), which says that “[a]ny such
proceeding shall, so far as practicable, be conducted in
accordance with the rules of evidence applicable in the
district court of the United States under the rules of
civil procedure for the district courts of the United
States, adopted by the Supreme Court of the United
States pursuant to section 2072 of title 28.” Id.
§ 160(b) (emphasis added). The dissent reasons that
because “the Board never claimed that following Rule
41 would be impracticable,” § 160(b) “requires” the
Board to follow Rule 41.
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To begin, UNFI never argues that § 160(b) forces
the NLRB to follow Rule 41. Unpersuaded by the ar-
guments that UNFI does make, the dissent asserts
what it thinks is a better one. But our “adversarial
system of adjudication .... is designed around the
premise that parties represented by competent coun-
sel know what is best for them, and are responsible for
advancing the facts and argument|s] entitling them to
relief.” United States v. Sineneng-Smith, 140 S. Ct.
1575, 1579 (2020) (cleaned up). UNFI did not ask us
to base our holding in § 160(b), and it would be im-
proper for us to cross the bench to counsel’s table and
litigate the case for it.

There are good reasons why UNFI didn’t ask us to
interpret § 160(b) as requiring the NLRB to use Rule
41(a)(1)(A)(1). At least four of our sister circuits have
rejected the dissent’s premise that § 160(b) incorpo-
rates the entire Federal Rules of Civil Procedure into
Board proceedings. See DirectSat USA LLC v. NLRB,
925 F.3d 1272, 1276-77 (D.C. Cir. 2019) (holding that
proper inquiry on review of NLRB denial of a motion
to intervene is whether the NLRB “exercised its dis-
cretion in an arbitrary way and not whether its anal-
ysis 1s consistent with the standards set forth in FED.
R. CIV. P. 24.”); NLRB v. Valley Mold Co., 530 F.2d
693, 694 (6th Cir. 1976) (holding that this language
“does not require the Board to follow the discovery
procedures set forth in the Federal Rules of Civil pro-
cedure”); N. Am. Rockwell Corp. v. NLRB, 389 F.2d
866, 871 (10th Cir. 1968) (similar); NLRB v. Vapor
Blast Mfg. Co., 287 F.2d 402, 407 (7th Cir. 1961) (sim-
ilar). But see NLRB v. Consol. Bus Transit, Inc., 577
F.3d 467, 475 (2d Cir. 2009) (interpreting similar lan-
guage in 29 C.F.R. § 101.10(a) as meaning “that the



19a

Board’s procedures are to be controlled by the Federal
Rules of Civil Procedure as far as practicable” (cleaned
up)). Indeed, the NLRB has promulgated regulations
adopting some but not all the requirements of the Fed-
eral Rules of Civil Procedure, including different
deadlines for filing motions for summary judgment
and to dismiss than those set by the Federal Rules,
compare 29 C.F.R. § 102.24(b) with FED. R. C1v. P.
56(b), FED. R. C1v. P. 12(b), and FED. R. C1v. P.
12(h)(2).

In setting a procedure for withdrawing com-
plaints, the NLRB did not adopt the requirements of
Rule 41(a)(1)(A)(1). Under 29 C.F.R. § 102.18, “[a] com-
plaint may be withdrawn before the hearing by the
Regional Director on the Director’s own motion.” 29
C.F.R. § 102.18. Unlike Rule 41—which does not per-
mit a plaintiff in a civil action to dismiss the action
after “the opposing party serves ... a motion for sum-
mary judgment,” FED. R. Civ. P. 41(a)(1)(A)(1)—
§ 102.18 gives the Director the ability to withdraw a
complaint so long as the Director does so “before the
hearing.”10 Therefore, if Rule 41 did apply to keep the
Director from withdrawing a complaint before the

10 The dissent argues that a plaintiff proceeding under Rule
41(a)(1)(A)(1) may “withdraw[]” “the complaint ... on the plain-
tiff’s motion.” But this is an inaccurate characterization of Rule
41(a)(1)(A)(1). Rather, pursuant to this rule, a “plaintiff may dis-
miss an action without a court order” by merely filing “a notice of
dismissal,” not a motion. FED. R. C1v. P. 41(a)(1)(A)(1) (emphasis
added). Notably, the case the dissent cites in support of this prop-
osition concerns a different rule, Rule 41(a)(2), which provides
for dismissal “by court order.” FED. R. CIV. P. 41(a)(2); see Tem-
pleton v. Nedlloyd Lines, 901 F.2d 1273, 1274 (5th Cir. 1990). The
dissent’s confusion on this point belies how poor of a fit Rule 41
is for unfair labor practice proceedings.
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hearing but after “the opposing party serve[d] ... a
motion for summary judgment,” FED. R. Civ. P.
41(a)(1)(A)(1), the phrase “before the hearing” in §
102.18 would be meaningless. This alone renders en-
forcement of Rule 41(a)(1)(A)(1) against the Board not
“practicable” within the meaning of § 160(b).

Applying Rule 41(a)(1)(A)(1) instead of § 102.18
would also undermine the NLRB’s ability to prosecute
unfair labor practices charges. Congress gave the
General Counsel “final authority” to “prosecut[e] ...
complaints before the Board.” 29 U.S.C. § 153(d). It
follows that the General Counsel must “have final au-
thority to dismiss a complaint in favor of an informal
settlement, at least before a hearing begins.” UFCW,
484 U.S. at 422. But under the dissent’s theory, a
party who suspects that the NLRB intended to infor-
mally settle a complaint could defeat the settlement—
and Supreme Court precedent—by racing to file a
summary judgment motion. Rule 41(a)(1)(A)(1) 1s ac-
cordingly incompatible with the statutory scheme.

Finally, even assuming that the dissent is right
and Rule 41(a)(1)(A)(1) does apply, the dissent misun-
derstands how Rule 41(a)(1)(A)1) would operate in
this case. Under this rule, “the plaintiff may dismiss
an action” by filing a notice of dismissal “before the
opposing party serves ... a motion for summary judg-
ment.” FED. R. C1v. P. 41(a)(1)(A)(1) (emphasis added).
To the extent that we can analogize between civil liti-
gation and an unfair labor practice proceeding, see
UFCW, 484 U.S. at 126 n.21, UNFI is not an “opposing
party” to the NLRB in the instant case. UNFI is a
party aggrieved by the Unions’ alleged unfair labor
practices. UNFI filed a charge with the NLRB, and the
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NLRB decided to prosecute the charge by issuing a
complaint. Only if the Unions had moved for summary
judgment would Rule 41(a)(1)(A)(i) have been trig-
gered to stop the NLRB from unilaterally dismissing
the complaint.

Two further observations support the permissibil-
ity of the Board’s order. First, the order is consistent
with the only circuit case identified by the parties that
addresses a similar question. See Boilermakers, 872
F.2d at 333-34 (holding that “Administrative Law
Judges and the Board have no authority to review the
NLRB’s General Counsel’s decision to withdraw an
unfair labor practice complaint after the hearing has
commenced but before evidence on the merits,” in part
because “the General Counsel always exercises nonre-
viewable prosecutorial discretion when he withdraws
a complaint because he no longer believes the evi-
dence supports it”).

Second, we are unpersuaded by UNFI's argument
that the Board’s order “conflicts with longstanding
Board precedent holding that when the merits of a
case are being considered by an ALdJ or the Board, the
General Counsel no longer has unreviewable author-
ity over the complaint.” The Board decisions that
UNFI cites all prove readily distinguishable from this
case. In UPMC, an administrative law judge had al-
ready conducted a hearing and issued an order before
the Board approved a settlement over the objections
of the General Counsel. 365 N.L.R.B. No. 153, 2017
WL 6350171, at *1-3 (Dec. 11, 2017). In Independent
Stave Co., the Board granted a summary judgment
motion over the General Counsel’s objection, but only
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after it had “issued an order transferring the proceed-
ing to the Board and a Notice to Show Cause.” 287
N.L.R.B. 740, 740-43 (1987). And in Robinson Freight
Lines, the Board affirmed a regional director’s deci-
sion to continue litigating an unfair labor practice
charge even though the parties had reached a private
settlement. 117 N.L.R.B. 1483, 1484-86 (1957). The
Board did not hold in any of these cases that the Gen-
eral Counsel’s authority over a complaint becomes re-
viewable at some point before either a hearing has
commenced or the Board has issued a notice to show
cause and transferred the case to itself.1!

For the above reasons, the Board’s order is a per-
missible interpretation of the NLRA. Accordingly, we
must uphold it. See UFCW, 484 U.S. at 125; Entergy,
810 F.3d at 292.

11 We are also unpersuaded by UNFI's argument that the
Board’s emphasis on a lack of a Notice to Show Cause is “espe-
cially arbitrary here because the Unions have acknowledged in
[related] federal district court litigation, which concededly in-
volves the same disputed issues, that ... these issues are appro-
priate for summary-judgment resolution.” The Unions (who were
granted permission to intervene in this case) deny that the fed-
eral district court litigation involves the exact same issues. The
record does not contain the relevant district court filings. But re-
gardless of the status of this parallel litigation, UNFI cites no
authority for the proposition either that the Board must issue a
Notice to Show Cause or that the General Counsel cannot with-
draw a complaint in cases where the charged party has acknowl-
edged in a related case that the issue is ripe for summary judg-
ment.
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B.

UNFTI also argues that Acting General Counsel
Ohr lacked authority to withdraw the complaint “be-
cause his designation was invalid.” President Biden
removed General Counsel Robb from his office before
the end of Robb’s four-year term, and UNFI maintains
that the President had no authority to do so without
cause. UNFI then reasons that because “the President
had no power to remove Robb, he had no power to des-
1ignate Ohr to serve as Acting General Counsel,” mak-
ing “the actions Ohr took as Acting General Counsel
...void.”

This court recently rejected an identical argu-
ment. In Exela Enterprise Solutions v. NLRB, we con-
sidered the petitioner’s contention that an unfair la-
bor practice complaint issued by Acting General
Counsel Ohr “was ultra vires because the President
unlawfully removed the former General Counsel with-
out cause.” 32 F.4th 436, 441 (5th Cir. 2022). After an
extensive analysis of the NLRA’s text and structure,
we held “that the NLRA does not provide tenure pro-
tections to the General Counsel of the Board.” Id. at
445. Accordingly, we concluded that “President Biden
lawfully removed former-General Counsel Robb with-
out cause.” Id.

Given our recent decision in Exela, this issue is
foreclosed.

IV.

We conclude that we have jurisdiction over this
petition for review, that Acting General Counsel Ohr’s
designation was valid, and that the Board permissibly
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determined that Acting General Counsel Ohr had dis-
cretion to withdraw the complaint against the Unions.
Accordingly, we DENY both NLRB’s motion to dismiss
the petition for review for lack of jurisdiction and
UNFT’s petition for review.
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ANDREW S. OLDHAM, Circuit Judge, dissenting:

I agree with the majority that we have jurisdiction
to review the “final order of the Board” at issue here.
29 U.S.C. § 160(f). In my view, however, § 160 plainly
renders unlawful the Board’s decision. I'd grant the
petition.

L.

United Natural Foods, Inc. (“UNFI” or “peti-
tioner”) is a wholesale grocery company. In February
2019, it got into a dispute with various unions in the
Pacific Northwest. On October 28, 2019, UNFTI filed a
charge with the National Labor Relations Board
(“NLRB” or “the Board”). UNFI contended that the
unions’ activities constituted unfair labor practices
under the National Labor Relations Act (“NLRA”).

On July 29, 2020, the NLRB regional director! is-
sued a complaint on UNFI’s charge. ROA.16-27 (re-
producing the regional director’s complaint in Case
19-CB-250856 (N.L.R.B.)). In the same document, the
regional director ordered the unions to respond to
UNFT’s allegations by August 12, 2020. Then the re-

1 Under the NLRB’s rules and regulations, the regional direc-
tor has authority to act on a charge like the one filed by UNFT:
“After a charge has been filed, if it appears to the regional direc-
tor that formal proceedings in respect thereto should be insti-
tuted, he shall issue and cause to be served on all the other par-
ties a formal complaint in the name of the Board stating the un-
fair labor practices and containing a notice of hearing before an
administrative law judge at a place therein fixed and at a time
not less than 14 days after the service of the complaint.” 29
C.F.R. § 102.15. In this case, the relevant regional director was
Ronald K. Hooks, Director of Region 19 in Seattle.
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gional director noticed a hearing before an adminis-
trative law judge in Seattle, Washington, on March 2,
2021.

Under the NLRB’s rules, any motion for summary
judgment was due 28 days before the noticed hearing.
See 29 C.F.R. § 102.24(b). The day before that dead-
line, on February 1, UNFI filed its motion for sum-
mary judgment. Under the Board’s rules, the receipt
of that timely motion vested the Board with jurisdic-
tion over the dispute:

Upon receipt of the motion, the Board may
deny the motion or issue a Notice to Show
Cause why the motion may not be granted. If
a Notice to Show Cause is issued, the hearing,
if scheduled, will normally be postponed indef-
initely.... The Board in its discretion may
deny the motion where the motion itself fails
to establish the absence of a genuine issue, or
where the opposing party’s pleadings, opposi-
tion and/or response indicate on their face
that a genuine issue may exist.

Ibid. (emphasis added).

On February 24, 2021—more than three weeks af-
ter UNFI timely filed its motion for summary judg-
ment—the regional director purported to withdraw
the complaint. The regional director explained: “Hav-
ing had the opportunity to review the allegations in
the Consolidated Complaint, as well as having af-
forded the Division of Advice and Region 19 a chance
to re-examine the allegations, the Acting General
Counsel, pursuant to his prosecutorial discretion, does
not wish to continue the prosecution of Case 19-
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CB250856.” ROA.270. Accordingly, the regional direc-
tor ordered that his previous complaint “is withdrawn
and the underlying Charge in Case 19-CB-250856 is
dismissed.” Ibid. The regional director cited no other
authority for his decision to withdraw the complaint

and dismiss UNFT’s charge.

Pursuant to the Board’s rules, UNFI timely filed
a request for “special permission to appeal”’ the re-
gional director’s decision to the NLRB. See 29 C.F.R.
§ 102.26. On May 21, 2021, the Board issued its final
decision. The Board stated that the regional director’s
decision terminating the case could not be appealed to
the NLRB. Ibid. Rather, according to the NLRB, the
regional director’s decision could only be appealed to
the Acting General Counsel. See 29 C.F.R. § 102.19.
The Board did not explain how such an appeal to the
Acting General Counsel could be anything more than
an empty formalism given that the Acting General
Counsel directed the regional director to dismiss the
case in the first place.

UNFT timely petitioned our court for review of the
NLRB’s May 21 order. I agree with the majority that
the order is reviewable under 29 U.S.C. § 160(f).

I1.

The majority and I part company, however, on the
lawfulness of the Board’s May 21 order. In my view,
the Board violated the plain text of the Labor Man-
agement Relations Act (‘LMRA”).

In the LMRA, Congress authorized the Board to
make “such rules and regulations as may be necessary
to carry out the provisions of this subchapter.” 29
U.S.C. § 156. “[T]he provisions of this subchapter,” in
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turn, direct the NLRB to follow certain statutory pro-
cedures in combatting unfair labor practices. Thus,
the NLRB has discretion to adopt rules—but here, as
in all areas of administrative law, they must comport
with Congress’s commands. See, e.g., Epic Sys. Corp.
v. Lewis, 138 S. Ct. 1612, 1630 (2018).

Two of those commands resolve this case. Both ap-
pear in 29 U.S.C. § 160(b). That statutory section is
one paragraph of unstructured text spanning 325
words. For ease of reference, I'll refer to the two rele-
vant statutory commands by their sentence numbers.

Start with § 160(b)’s first sentence. It provides:

Whenever [a] it is charged that any person has
engaged in or is engaging in any such unfair
labor practice, the Board, or [b] any agent or
agency designated by the Board for such pur-
poses, shall have power to issue and cause to
be served upon such person [c] a complaint
stating the charges in that respect, and con-
taining [d] a notice of hearing before the Board
or a member thereof, or before a designated
agent or agency, at a place therein fixed, not
less than five days after the serving of said
complaint.

29 U.S.C. § 160(b). The NLRB complied with all of the
bracketed requirements in § 160(b)’s first sentence: [a]
the Board received an unfair labor practice charge
from UNFI; [b] the Board designated the regional di-
rector as its agent, see 29 C.F.R. § 102.15; [c] the re-
gional director filed a complaint; and [d] the complaint
noticed a hearing. So far, so good.
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The second relevant statutory command appears
in the fifth and final sentence of § 160(b). It provides:

Any such proceeding shall, so far as practica-
ble, be conducted 1n accordance with the rules
of evidence applicable in the district courts of
the United States under the rules of civil pro-
cedure for the district courts of the United
States, adopted by the Supreme Court of the
United States pursuant to section 2072 of title
28.

29 U.S.C. § 160(b) (emphasis added). In accordance
with this command, the Board adopted a summary
judgment standard that mirrors Rule 56. Compare 29
C.F.R. § 102.24(b) (requiring denial of summary judg-
ment “where the motion itself fails to establish the ab-
sence of a genuine issue, or where the opposing party’s
pleadings, opposition and/or response indicate on
their face that a genuine issue may exist”), with FED.
R. C1v. P. 56(a) (“The court shall grant summary judg-
ment if the movant shows that there is no genuine dis-
pute as to any material fact and the movant is entitled
to judgment as a matter of law.”). Again, so far, so
good.

The Federal Rules governing summary judgment
require more, however. Take for example Federal
Rule of Civil Procedure 41. It allows a plaintiff to dis-
miss his action without a court order—but only when
the plaintiff does so “before the opposing party serves
either an answer or a motion for summary judgment.”
FED. R. C1v. P. 41(a)(1)(A)(1). Before the Supreme
Court adopted Rule 41, the preexisting rules allowed
a “plaintiff to dismiss the action up to various points
in the proceeding, ranging from before issue had been
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joined, before the trial began, before the case was sub-
mitted to the jury, to before the verdict was returned.”
9 WRIGHT & MILLER, FEDERAL PRACTICE & PROCEDURE
§ 2363 (4th ed.). This led to a variety of “abuses” that
“Rule 41(a)(1) was designed to curb.” Cooter & Gell v.
Hartmarx Corp., 496 U.S. 384, 397 (1990). “The theory
underlying [Rule 41(a)(1)’s] limitation is that, after
the defendant has become actively engaged in the de-
fense of a suit, he is entitled to have the case adjudi-
cated and it cannot, therefore, be terminated without
either his consent, permission of the court, or a dis-
missal with prejudice that assures him against the re-
newal of hostilities.” Exxon Corp. v. Maryland Cas.
Co., 599 F.2d 659, 661 (5th Cir. 1979).

In this case, however, the NLRB violated Rule 41.
The Board itself conceded that UNFI timely filed its
summary judgment motion. Under Rule 41(a)(1)(A)(1),
that cut off the unilateral right to dismiss the com-
plaint. While the fifth sentence of § 160(b) requires the
Board to follow the Federal Rules “so far as practica-
ble,” the Board never claimed that following Rule 41
would be impracticable. Thus, the Board erred as a
matter of law.

I1I.

In response, the NLRB does not even cite Rule 41.
Cf. UNFI Blue Br. 26-28 (relying on Rule 41). Nor does
the NLRB even cite § 160(b)—much less does it ex-
plain how or why it was not practicable to follow the
commands laid down by Congress and the Federal
Rules. Cf. UNFI Blue Br. 27 (arguing the Board must
explain why it deviates from Federal Rules). These
are extraordinary forfeitures. And I'd hold the Board
to them.
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The Board instead offers three counterarguments.
None has merit.

A.

First, the Board says the regional director had
unilateral and “unreviewable” prosecutorial discre-
tion to withdraw the complaint. True, the NLRB’s reg-
ulations provide: “A complaint may be withdrawn be-
fore the hearing by the Regional Director on the Di-
rector’s own motion.” 29 C.F.R. § 102.18. But all that
says 1s the regional director can move to withdraw the
complaint. And that’s consistent with Federal Rule of
Civil Procedure 41; after the defendant files an an-
swer or a motion for summary judgment, the com-
plaint may be withdrawn on the plaintiff’s motion—
when granted by the district court, of course. See, e.g.,
Templeton v. Nedlloyd Lines, 901 F.2d 1273, 1274 (5th
Cir. 1990) (“Rule 41(a)(2) of the Federal Rules of Civil
Procedure allows plaintiffs to freely dismiss their
suits, subject to court approval, provided the dismis-
sal does not prejudice any party. The district court
may attach conditions to the dismissal to prevent prej-
udice.” (citations omitted)).

In this case, however, the NLRB urges us to ignore
text it wrote by adding certain words and deleting oth-
ers. Specifically, the Board would read § 102.18 to say:
“A complaint may be withdrawn before the hearing by
the Regional Director in his unilateral and unreview-
able discretion en—the Direetor’s—own—meoetion.” That
regulation would at least purport to give the regional
director unilateral discretion to dismiss a complaint
before a hearing. But it’s well established that we can-
not render surplusage the text adopted by an agency
or allow an agency to otherwise ignore the limitations
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1mposed in its rules. See, e.g., Morton v. Ruiz, 415 U.S.
199, 235 (1974) (“Where the rights of individuals are
affected, it is incumbent upon agencies to follow their
own procedures.”); DHS v. Regents of the Univ. of Cal-
ifornia, 140 S. Ct. 1891, 1909 (2020) (“[T]he Govern-
ment should turn square corners in dealing with the
people.” (quotation omitted)).

Nor can the Board pretend that “on the Director’s
own motion” is code for “his unilateral and unreview-
able discretion” to act “sua sponte.” True, we’ve previ-
ously used the phrase “on its own motion” to refer to a
district court’s discretionary and sua sponte powers.
See, e.g., Shawnee Int’l, N.V. v. Hondo Drilling Co.,
742 F.2d 234, 236 (5th Cir. 1984) (“[A] district court
may dismiss a complaint on its own motion for failure
to state a claim.”). Of course, the Federal Rules—
which are all that matter under the fifth sentence of
29 U.S.C. § 160(b)—do not speak that way. The Fed-
eral Rules repeatedly and conspicuously differentiate
between things that can be done on a party’s “motion”
or in the district court’s discretion without the word
“motion.” See, e.g., FED. R. C1v. P. 12(f), 21, 26(b)(2)(C),
26(g)(3), 56(f). And in any event, even when a district
court can act on its own, the court’s decision remains
bound by the Rules and reviewable on appeal.

And even if all of that’s wrong, the colloquial
phrase “on its own motion” when used to refer to
courts’ sua sponte adjudicatory powers cannot possi-
bly be used to refer to the regional director’s prosecu-
torial powers. The entirety of the NLRB’s position in
this case 1s that when the regional director (acting on
his own or at direction of the general counsel) chooses
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to dismiss a complaint, it’s a prosecutorial not an ad-
judicatory act. Were it adjudicatory, the NLRB con-
cedes, UNFI would have a right to challenge it. So it
would prove far too much—and would undo the
Board’s entire case—if § 102.18’s use of the phrase “on
1ts own motion” gave the regional director court-like
adjudicatory powers.

B.

Second, the Board says the regional director dis-
missed the complaint “prior to the Board transferring
the complaint to itself.” The NLRB’s brief on this point
1s far from pellucid. But the argument appears to go
something like this. If the Board determines that
summary judgment is appropriate, it will issue a “No-
tice to Show Cause” under 29 C.F.R. § 102.24(b) and
then transfer the case to itself under 29 C.F.R.
§ 102.50 before granting the motion. It’s at that point,
and only that point the NLRB contends, that the re-
gional director loses his power to dismiss a complaint.
On the Board’s telling, these two orders—the Show
Cause order under § 102.24(b) and the transfer order
under § 102.50—are acts of jurisdictional significance:
They terminate the regional director’s prosecutorial
discretion and begin the Board’s hearing. It neces-
sarily follows, the Board concludes, that before these
two jurisdictionally significant orders are entered, the
regional director can do whatever he wants.

All of this i1s a red herring because the text of the
relevant regulations says no such thing. Start with
§ 102.24. It provides that motions for summary judg-
ment filed before a hearing must be filed with the
Board itself, while summary judgment motions filed
at the hearing must be filed before the ALJ. See 29
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C.F.R. § 102.24(a). This makes some sense. After all,
before the ALJ convenes the hearing, he or she is not
present to receive the motion—so that role is served
by the Board as a backstop. Then, for motions filed
with the Board before the hearing, the Board has a
choice: “Upon receipt of the motion [for summary judg-
ment], the Board may deny the motion or issue a No-
tice to Show Cause why the motion may not be
granted.” Id. § 102.24(b). Section 102.24(b) says abso-
lutely nothing about entering a transfer order under
§ 02.50. It simply says that the Board can act on mo-
tions for summary judgment that are filed with it be-
fore the hearing and before the ALdJ steps in to adju-
dicate the case.

So what about § 102.50? It says nary one word
about summary judgment. It simply authorizes the
Board to transfer cases to itself, or to one of its mem-
bers, rather than leave them with ALJs. It does not
require the Board to enter transfer orders before
granting summary judgment. It does not suggest
§ 102.50 orders are jurisdictionally significant. It says
nothing at all about the commencement of a hearing.
And it says nothing at all about regional directors or
the general counsel. It just allows the Board to trans-
fer cases away from ALJs to “effectuate the purposes
of the Act or to avoid unnecessary costs or delay.” Ibid.

If an administrative agency could reimagine its
regulatory text in the way the Board asks in this case,
there would be no limit whatsoever to an agency’s
power to whipsaw regulated entities. The agency
could pass a regulation that says “we’ll do good stuff
and nice things.” Cf. Gary Lawson, Delegation and
Original Meaning, 88 VA. L. REV. 327, 339-40 (2002)
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(describing consequences of congressional enactment
that requires “‘goodness and niceness’). Then, in the
heat of a contested proceeding, the agency could say
its understanding of “good stuff and nice things”
means its disfavored party is jurisdictionally barred—
not just that it loses but that it cannot even seek re-
view of the agency’s capriciousness. That has never
been the law.

Finally, suppose § 102.24(a) and § 102.50 said the
things the Board imagines them to. E.g., assume they
automated transfers to the Board after a Show Cause
order and clearly addressed the roles of both the gen-
eral counsel and the Board after a party’s summary
judgment motion. Those hypothesized facts would
have no bearing on this case.

That’s because Congress—and only Congress—
can promulgate jurisdictional rules. See, e.g., Union
Pac. R. Co. v. Bhd. of Locomotive Eng’rs & Trainmen
Gen. Comm., 558 U.S. 67, 83-85 (2009) (holding ad-
ministrative agency cannot adopt “jurisdictional”
rules absent direct statutory authorization). Thus,
Judge Sutton has explained that “an agency cannot
contract its power to hear claims that fall plainly
within its statutory jurisdiction.” Pruidze v. Holder,
632 F.3d 234, 240 (6th Cir. 2011). Thus, absent a ju-
risdictional statute enacted by Congress, the Board
cannot “assume([] authority to interpret [its] regula-
tion as a jurisdictional rule.” Id. at 238. And the NLRB
points to no statute enacted by Congress that would
empower it to make jurisdictional regulations (again,
even assuming that § 102.24(a) and § 102.50 purport
to speak in jurisdictional terms, which they plainly do
not).
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In short, § 102.24(a) and § 102.50 are far from ju-
risdictionally determinative. They’re completely irrel-
evant.

C.

Third, the Board relies heavily on NLRB v. United
Food & Commercial Workers Union, 484 U.S. 112
(1987) (“UFCW”). In that case, the general counsel
filed a complaint against grocery store owners.
Shortly before the hearing, and before either party
filed for summary judgment, the general counsel in-
formally settled with the owners. The union peti-
tioned for review of that informal settlement. Relying
heavily on the LMRA’s legislative history, see id. at
124-26, the Court held that Congress intended to dis-
tinguish “prosecutorial” actions (which are not review-
able in federal court) from “adjudicatory” actions
(which are). It emphasized that Board actions falling
on the adjudicatory side of the line are reviewable:
“the resolution of contested unfair labor practice cases
is adjudicatory.” Id. at 125. But so long as there’s no
evidence that the Board or its agents adjudicated the
case, then the general counsel retains prosecutorial
discretion to informally settle a case before the hear-
ing begins: “We hold that it is a reasonable construc-
tion of the [National Labor Relations Act, as amended
by the LMRA] to find that until the hearing begins,
settlement or dismissal determinations are prosecuto-
rial.” Id. at 125-26. And purely prosecutorial decisions
are not reviewable in federal court under either the
LMRA, see id. at 127, or the Administrative Procedure
Act, see id. at 130-33.

UFCW is easily distinguishable. While no party
moved for summary judgment there, both parties so
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moved here. The general counsel looked at those mo-
tions, weighed them on the merits, and sided with the
union. That’s a quintessential adjudication. Yet on the
Board’s telling, it can receive cross-motions for sum-
mary judgment, refer those to a “prosecutor”-cum-ad-
judicator like the general counsel, allow or direct the
general counsel to side with the defendant, allow or
direct the general counsel to withdraw the complaint,
and then insulate the entire adjudicatory process as
an exercise of “prosecutorial discretion.”

It also bears emphasis that UFCW must be under-
stood in light of the Supreme Court’s more recent ad-
ministrative law decisions. The Supreme Court has
directed us to look at regulations—and in particular
agencies’ litigation-based reimaginations of their reg-
ulations—through a different lens. See Kisor v. Wilkie,
139 S. Ct. 2400, 2415 (2019); id. at 2432-37, 2447-48
(Gorsuch, J., concurring in the judgment). And the
NLRB’s litigation positions in this case—shifting be-
tween its regulations, invoking regulations that are
plainly irrelevant, and pretending that its “Show
Cause” orders are something they are not—warrant
no deference. See id. at 2417 (majority opinion) (deny-
ing deference to shifting agency positions that appear
to be “convenient litigating position[s]” and “post hoc
rationalization[s]” (quotation omitted)). Nor can the
NLRB explain how its treatment of UNFI reflects the
Board’s “substantive expertise” rather than its ca-
price. Ibid. Even if those problems were not disposi-
tive, the NLRB does not articulate why a question of
litigation procedure wouldn’t “fall more naturally into
a judge’s bailiwick.” Ibid. And that’s especially true
here, where Congress specifically directed the Board
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to follow the Federal Rules that sit at the epicenter of
judicial expertise.

IV.

The majority offers several responses. The first is
unfortunate and meritless. The others are just merit-
less.

A.

The majority first accuses of me of acting “im-
proper[ly]” by “cross[ing] the bench to counsel’s table
and litigat[ing] the case.” Ante, at 16. Such rhetoric is
unfortunate. It’s also misplaced.

Let’s start where the majority does, with the Su-
preme Court’s opinion in United States v. Sineneng-
Smith, 140 S. Ct. 1575 (2020). The majority interprets
that case to preclude us from “bas[ing] our holding” in
anything not excerpted from a party’s brief. Ante, at
16. But that’s not remotely what Sineneng-Smith
said.

In Sineneng-Smith, the Supreme Court reversed
the Ninth Circuit’s decision to “sally forth each day
looking for wrongs to right.” 140 S. Ct. at 1579 (quota-
tion omitted). More specifically, the Supreme Court
reversed after the Ninth Circuit invited three non-
parties to brief and orally argue questions not raised
by the appellant and then awarded relief that no party
had asked for. Id. at 1581. When it rejected “the
[Ninth Circuit] panel’s takeover of the appeal,” the Su-
preme Court made clear why. Ibid. The Court didn’t
reverse because the Ninth Circuit was too thoughtful
in its treatment of a party’s question presented. Ra-
ther, the Court reversed because the Ninth Circuit it-
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self presented questions that no party wanted to pre-
sent. See id. at 1575 (indicating courts should “decide
only questions presented by the parties” (quotation
omitted)); id. at 1579 (indicating courts are assigned
“the role of neutral arbiter of matters the parties pre-
sent” (quotation omitted)); id. at 1582 (remanding for
reconsideration “shorn of the overbreadth inquiry in-
terjected by the appellate panel.”).

The Supreme Court’s focus in Sineneng-Smith on
questions presented, not arguments, reflects older tra-
ditions in our law. After all, we decide only “Cases” or
“Controversies,” brought to us via the questions a
party presents. See U.S. CONST. art. III, § 2. But once
a live question reaches us, “[i]t is emphatically the
province and duty of the judicial department to say
what the law 1s.” Marbury v. Madison, 5 U.S. 137, 177
(1803). That’s presumably why the Court went out of
1its way to note in Sineneng-Smith that “the party
presentation principle is supple” and “a court is not
hidebound by the precise arguments of counsel.” 140 S.
Ct. at 1579, 1581 (emphasis added). That comports
with the centuries-old principle that parties cannot by
agreement, error, or omission decide a question of law.
See Marbury, 5 U.S. at 177; Swift & Co. v. Hocking
Valley Ry. Co., 243 U.S. 281, 290 (1917) (“No stipula-
tion of parties or counsel, whether in the case before
the court or in any other case, can enlarge the power,
or affect the duty, of the court.”); NASA v. Fed. Lab.
Rels. Auth., 527 U.S. 229, 245 n.9 (1999) (discussing
“the rule that litigants cannot bind us to an erroneous
interpretation of federal legislation”); Roberts v. Galen
of Va., Inc., 525 U.S. 249, 253 (1999) (“Concession of a
point on appeal by respondent is by no means dispos-
itive.”); Equitable Life Assurance v. MacGill, 551 F.2d
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978, 983 (5th Cir. 1977) (“[I]t 1s well settled that a
court is not bound to accept as controlling stipulations
as to questions of law.”).

It follows from all of this—hundreds of years of
precedent and Sineneng-Smith—that we're allowed to
read the law and apply it to the parties’ dispute ac-
cording to our best judgment. We're not 1L, moot court
judges who're artificially bound by the eight corners of
the parties’ two briefs. Does anyone think that, when
a party presents legal question X for decision in fed-
eral court, a federal judge is somehow disabled from
reading any case, statute, regulation, or other author-
ity not cited in the party’s brief?

Of course not. We are duty-bound to understand
the legal questions presented to us—even when a
party presents a question less than perfectly. That
duty isn’t new: for centuries, judges have relied on
their best understanding of the law, and not solely on
counsel, to decide questions put before them. See Har-
old J. Berman & Charles J. Reid, Jr., The Transfor-
mation of English Legal Science: From Hale to Black-
stone, 45 Emory L.J. 437, 468-70, 485-95 (1996); see
also Charles E. Clark, History, Systems and Functions
of Pleading, 11 Va. L. Rev. 517, 518 (1925) (noting that
common-law pleading emphasizes the “issue formu-
lating function.”). The majority’s contrary under-
standing of Sineneng-Smith has no basis in Supreme
Court precedent or broader principles of Anglo-Amer-
ican law.

In any event, the majority’s accusation is an odd
one because UNFI certainly did raise Rule 41. It did
so on pages 26 and 27 of its brief, as you can see for
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yourselfin the margin.2 We discussed the point at oral
argument. Nearly the entire case concerns whether
the general counsel can withdraw a complaint after
the parties cross-file summary judgment motions. I'm
flattered that the majority would attribute the point
to me. But UNFI deserves the credit.

B.

Aside from party presentation, the majority offers
four substantive rejoinders. None have merit.

First, the majority offers the strawman that the
NLRB need not “incorporate[] the entire Federal Rules
of Civil Procedure into Board proceedings.” Ante, at 16
(emphasis added). That’s both true and irrelevant. I'm
not suggesting the NLRB must incorporate the en-
tirety of the Federal Rules, nor am I even suggesting
1t must incorporate any of the Federal Rules. What
Congress said is that the NLRB must incorporate
those Rules as far as is practicable. See 29 U.S.C.

2 “Finally, the Board’s failure to engage in reasoned decision-
making is under-scored by the fact that the Board has chosen to
rely on civil litigation concepts (like summary judgment motions)
that have well-understood consequences in our legal system. As
noted above, the Board applies the same standard to summary
judgment motions as the Federal Rules of Civil Procedure, and
the Board gives meritorious motions the same effect: judgment
as a matter of law. In ordinary civil litigation, however, a plain-
tiff’s ability to unilaterally dismiss its complaint ends if another
party moves for summary judgment. See FED. R. C1v. P. 41
(@)(1)(). So, the Board would need to provide some reasoned jus-
tification if it wanted to incorporate ordinary summary judgment
concepts from federal civil litigation but treat the effect of a sum-
mary judgment motion in an entirely different way.” Blue Br. 26-
27 (emphasis added). What more, precisely, was UNFI required
to say?
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§ 160(b); accord NLRB v. Consol. Bus Transit, Inc.,
577 F.3d 467, 475 (2nd Cir. 2009). The NLRB is obvi-
ously free to explain why it chose not to follow this,
that, or every Federal Rule. But what it’s not free to
do is to say it’s following the Federal Rules and then
deviate from them without explanation.

Second, the majority asserts that 29 C.F.R.
§ 102.18, allowing the Regional Director to move to
withdraw a complaint, “would be meaningless” if the
Board had to follow Rule 41. Ante, at 18. That may or
may not be true but either way, again, it’s irrelevant.
The agency’s regulation cannot trump Congress’s stat-
ute requiring the agency to conform its procedure to
the FRCP or else to explain why such conformance
isn’t practicable. See 29 U.S.C. § 160(b). Further, as
explained above, my view does not render 29 C.F.R.
§ 102.18 meaningless. That regulation allows the re-
gional director to move to withdraw a complaint—just
as Rule 41 does. Neither purports to give the regional
director unreviewable discretion to dismiss a com-
plaint after summary-judgment proceedings have
started.

Third, the majority contends that holding the
NLRB to § 160(b) would allow a party, wishing to
avoid settlement of their complaint by the general
counsel, to “race[] to file a summary judgment motion”
and thus circumvent the general counsel’s authority.
Ante, at 18. But no one raced to file anything. Both
UNFTI and the unions filed motions for summary judg-
ment on the day before such motions were due.
There’s zero evidence that anyone was racing to avoid
any settlement of anything. The MSdJs were filed and
ready for disposition in the ordinary course before the
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general counsel usurped the Board’s adjudicatory
power and deprived UNFI of a Board decision. If
there’s potential for abuse in other cases not before us,
that’s perhaps a matter for the Board to consider in
future regulations. Or for future courts to consider in
future cases. But it has zero bearing on the actual con-
troversy before us.

Fourth, the majority contends that I am “con-
fused” about Rule 41. Ante, at 17 n.10. The majority
notes that in NLRB procedure, UNFI is technically
not the prosecuting party. That’s because, in the fic-
tional separation of powers arrangement contained
within the NLRB, the general counsel “prosecutes”
the claim on UNFTI’s behalf. So, the majority says, the
general counsel can file a “notice of dismissal” regard-
less of UNFI's summary judgment motion, because

the general counsel opposes the unions—not UNFI.
See FED. R. C1v. P. 41(a)(1)(A)@).

This contention is particularly head-scratching.
The general counsel obviously “opposes” UNFI; that’s
why the general counsel decided to dismiss the com-
plaint without explanation. But even if the majority
were right that the general counsel opposes the un-
ions (not UNFI), the unions also filed a motion for
summary judgment. That meant that at minimum,
some stipulation between someone and the general
counsel was required by Rule 41(a)(1)(A)(@11). Further,
this theory does nothing to dispose of the majority’s
broader problem: by allowing the general counsel to
dispose of meritorious complaints without explana-
tion, the majority affords him forbidden “adjudica-
tory” powers and effectively permits the Board to ca-
priciously use him as the cat’s paw. See UFCW, 108 S.
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Ct. at 130; see also Motor Vehicle Mfrs. Ass’n v. State
Farm Mut. Auto Ins. Co., 463 U.S. 29, 43 (1983).

* * *

Finally, a word about the scope of the NLRB’s ar-
guments in this case. The Board repeatedly and ada-
mantly invokes the phrase “prosecutorial discretion”
as a mantra. It appears to think that phrase operates
as a magical invisibility cloak, a shroud that makes
the Board’s decisions disappear behind a gauzy veil of
unreviewability. Our courts, and others across the
country, have seen such arguments with increasing
frequency in recent years. See, e.g., Regents, 140 S. Ct.
at 1906-07 (rejecting Government’s invocation of
“prosecutorial discretion”); Texas v. United States, 809
F.3d 134, 163-70 (5th Cir. 2015) (same), aff'd by
equally divided court, 579 U.S. 547 (2016) (per cu-
riam) (mem.); Citizens for Resp. & Ethics in Washing-
ton v. FEC, 55 F.4th 918, 929 (D.C. Cir. 2022) (en
banc) (Millett, J., dissenting) (“To begin with, affixing
a brief invocation of prosecutorial discretion to
lengthy substantive analyses in statements of reasons
has become commonplace in Commission proceedings.
This court errs in allowing those brief invocations to
broadly insulate dismissal decisions from judicial re-
view.”). Unchecked, such invocations of “prosecutorial
discretion” distort the rule of law. We should have
seen through the Board’s machinations in this case. I
respectfully dissent.
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APPENDIX B
NATIONAL LABOR RELATIONS BOARD

Cases No. 19-CA-249264 and 19-CB-250856

UNITED NATURAL FOODS, INC., D/B/A UNITED NATURAL
FooDs, INC. AND SUPERVALU INC. AND INTERNATIONAL
BROTHERHOOD OF TEAMSTERS, LOCAL 117

INTERNATIONAL BROTHERHOOD OF TEAMSTERS, LOCAL
117 AND LOCAL 313 AND UNITED NATURAL FOODS,
INC., D/B/A UNITED NATURAL FOODS, INC. AND
SUPERVALU INC.

May 11, 2021

ORDER!

BY CHAIRMAN MCFERRAN AND MEMBERS KAPLAN
AND RING

United Natural Foods, Inc., d/b/a United Natural
Foods, Inc. and Supervalu, Inc.’s (UNFI) request for
special permission to appeal the Regional Director’s
February 24, 2021 Order severing cases, withdrawing
complaint in Case 19-CB-250856, and dismissing
charge in Case 19-CB-250856 is denied. The request
1s not properly before the Board.

1 The National Labor Relations Board has delegated its au-
thority in this proceeding to a three-member panel.
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Under Section 102.18 of the National Labor Rela-
tions Board’s Rules and Regulations, the Regional Di-
rector has the prosecutorial discretion to withdraw a
complaint sua sponte at any time before the hearing.
NLRB v. United Food & Commercial Workers, Local
23, AFL-CIO, 484 U.S. 112, 119, 125-130 (1987); see
29 U.S.C. § 153(d). His exercise of that discretion is
not subject to Board or court review. Sheet Metal
Workers International Association, Local 28, AFL-CIO
(American Elgen), 306 NLRB 981, 981-982 (1992). In-
stead, UNFI may appeal the Regional Director’s deci-
sion to withdraw the complaint to the General Coun-
sel consistent with Section 102.19.

We reject UNFT’s claim that the Regional Director
was not permitted to withdraw the complaint because
UNFT’s February 1, 2021 motion to sever Case 19-CA-
249264, to transfer Case 19-CB-250856 to the Board,
and for summary judgment in Case 19-CB-250856
was still pending with the Board. Although UNFI had
filed its motion for summary judgment before the Re-
gional Director withdrew the complaint, the case had
not yet transferred to the Board. See 29 C.F.R.
§§ 102.24; 102.50.2 Under such circumstances, we
cannot say that the complaint had “advanced so far

2 Under the Board’s Rules, “[u]pon receipt of the motion [for
summary judgment], the Board may deny the motion or issue a
Notice to Show Cause why the motion may not be granted. If a
Notice to Show Cause is issued, the hearing, if scheduled, will
normally be postponed indefinitely.” 29 C.F.R. § 102.24(b). If the
Board issues a Notice to Show Cause, it will also “order that such
complaint and any proceeding which may have been instituted
with respect thereto be transferred to and continued before it or
any Board Member” before ruling on the motion. Id. § 102.50;
see id. § 102.24(a).
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into the adjudicatory process that a dismissal takes on
the character of an adjudication.”® American Elgen,
306 NLRB at 982; see AM/NS Calvert, LLC, No. 15-
CA-244523 et al., 2021 WL 674944, at *1 (Feb. 19,
2021) (finding regional director’s withdrawal of com-
plaints, notwithstanding pending Motion for Sum-
mary Judgment, authorized by Sec. 102.18).

Because the Regional Director’s Order is not re-
viewable by the Board, we do not consider UNFT’s ad-
ditional claims as to the propriety of President Biden’s
removal of former General Counsel Peter Robb and
his appointment of Acting General Counsel Peter
Sung Ohr. In any event, even assuming, arguendo,
that the Board would have jurisdiction to review the
actions of the President, we have determined that it
would not effectuate the policies of the Act to exercise
this jurisdiction. National Assn. of Broadcast Employ-
ees & Technicians—the Broadcasting & Cable Televi-
sion Workers Sector of the CWA Local 51, 370 NLRB
No. 114, slip op. at 2 (2021).

Dated, Washington, D.C. May 11, 2021

Lauren McFerran, Chairman
Marvin E. Kaplan, Member
John F. Ring, Member

(SEAL) NATIONAL LABOR RELATIONS BOARD

3 We do not pass on whether the General Counsel enjoys pros-
ecutorial discretion to dismiss a complaint after issuance of a no-
tice to show cause order transferring the case to the Board.
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APPENDIX C

UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 21-60532

UNITED NATURAL FOODS, INCORPORATED, DOING
BUSINESS AS UNITED NATURAL FOODS, INCORPORATED
AND SUPERVALU, INCORPORATED, PETITIONER,

U.

NATIONAL LABOR RELATIONS BOARD, RESPONDENT.

[Filed: Aug. 21, 2023]

Petition for Review of an Order of the
National Labor Relations Board
NLRB No. 19-CA-249264
NLRB No. 19-CB-250856

ON PETITION FOR REHEARING EN BANC

Before: HIGGINBOTHAM, HIGGINSON, and OLDHAM,
Circuit Judges.

PER CURIAM:

Treating the petition for rehearing en banc as a
petition for panel rehearing (5th Cir. R. 35 1.0.P.), the
petition for panel rehearing is DENIED. Because no
member of the panel or judge in regular active service
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requested that the court be polled on rehearing en
banc (Fed. R. App. P. 35 and 5th Cir. R. 35), the peti-
tion for rehearing en banc is DENIED.



50a

APPENDIX D
1. 29 U.S.C. 153 provides:
National Labor Relations Board

(a) Creation, composition, appointment, and
tenure; Chairman; removal of members

The National Labor Relations Board (hereinafter
called the “Board”) created by this subchapter prior to
1its amendment by the Labor Management Relations
Act, 1947 [29 U.S.C. 141 et seq.], is continued as an
agency of the United States, except that the Board
shall consist of five instead of three members, ap-
pointed by the President by and with the advice and
consent of the Senate. Of the two additional members
so provided for, one shall be appointed for a term of
five years and the other for a term of two years. Their
successors, and the successors of the other members,
shall be appointed for terms of five years each, except-
ing that any individual chosen to fill a vacancy shall
be appointed only for the unexpired term of the mem-
ber whom he shall succeed. The President shall desig-
nate one member to serve as Chairman of the Board.
Any member of the Board may be removed by the
President, upon notice and hearing, for neglect of duty
or malfeasance in office, but for no other cause.

* * *

(d) General Counsel; appointment and tenure;
powers and duties; vacancy

There shall be a General Counsel of the Board who
shall be appointed by the President, by and with the
advice and consent of the Senate, for a term of four
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years. The General Counsel of the Board shall exer-
cise general supervision over all attorneys employed
by the Board (other than administrative law judges
and legal assistants to Board members) and over the
officers and employees in the regional offices. He shall
have final authority, on behalf of the Board, in respect
of the investigation of charges and issuance of com-
plaints under section 160 of this title, and in respect
of the prosecution of such complaints before the
Board, and shall have such other duties as the Board
may prescribe or as may be provided by law. In case
of a vacancy in the office of the General Counsel the
President is authorized to designate the officer or em-
ployee who shall act as General Counsel during such
vacancy, but no person or persons so designated shall
so act (1) for more than forty days when the Congress
1s In session unless a nomination to fill such vacancy
shall have been submitted to the Senate, or (2) after
the adjournment sine die of the session of the Senate
in which such nomination was submitted.



