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REPLY IN SUPPORT OF 
PETITION FOR REHEARING 

 

All parties agree that there is a square, acknowl-
edged conflict between the decision below and the 
Fifth Circuit’s decision in National Horsemen’s Benev-
olent & Protective Association v. Black, 107 F.4th 415 
(5th Cir. 2024) (“NHBPA”), on the constitutionality of 
the Horseracing Integrity and Safety Act (the “Act”).  
See U.S. Br. 2; HISA Br. 1.  And all parties agree that 
the conflict warrants this Court’s review.  See U.S. Br. 
2; HISA Br. 1.  This case presents the best vehicle for 
doing so. 

Respondents say that their first choice would be 
to litigate topside solely against the plaintiffs in the 
Fifth Circuit case.  But Respondents give no sound 
reason for preferring that case.  They contend that re-
viewing the Fifth Circuit case “would allow this Court 
to directly address the reasoning of the only court of 
appeals that has found a constitutional violation.”  
U.S. Br. 2; see also HISA Br. 10 (similar).  But the 
Court “reviews judgments, not statements in opin-
ions.”  California v. Rooney, 483 U.S. 307, 311 (1987) 
(per curiam) (citation omitted).  No matter which case 
it grants, the Court can consider all the decisions that 
have addressed the issue.  Indeed, Respondents recog-
nize that this petition presents the “identical” ques-
tion as the Fifth Circuit case in which they affirma-
tively seek certiorari.  HISA Br. 2; see also No. 24-429, 
U.S. Pet. 12–13.  And Respondents do not contest that 
this is a clean vehicle to resolve that question, without 
any of the problems plaguing the other petitions. 

For example, the Federal Respondents 
acknowledge that the parties in NHBPA briefed a 
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threshold question of appellate jurisdiction below, 
U.S. Br. 3—one that could impede this Court’s ability 
to reach the merits.  The Federal Respondents suggest 
that the plaintiffs’ reply brief in the Fifth Circuit re-
solved the jurisdictional issue by noting “that they 
had abandoned [their] claims.”  Ibid.  But the plain-
tiffs’ opening Fifth Circuit brief had already confirmed 
that they had “abandoned” their claims.  Gulf Coast 
Br. 1–2, NHBPA v. Black, No. 23-10520 (5th Cir. July 
5, 2023), ECF No. 72.  Yet in response, the Federal 
Respondents still conceded that the jurisdictional is-
sue was “not free from doubt.”  FTC Response Br. 13–
16, NHBPA, No. 23-10520 (5th Cir. Aug. 4, 2023), ECF 
No. 113.  And the Authority affirmatively argued that 
jurisdiction was lacking.  Authority Response Br. 1–2, 
NHBPA, No. 23-10520 (5th Cir. Aug. 4, 2023), ECF 
No. 114.  Thus, if the Court were to grant only the 
Fifth Circuit case, it would have to confront the juris-
dictional question—and without the benefit of adver-
sarial briefing.  This raises the danger that the Court 
might not be able to reach the merits of the case, thus 
prolonging the uncertainty and instability across the 
national horseracing industry.1 

Therefore, the Federal Respondents urge the 
Court—to the extent it has “concern[s]” about this ju-
risdictional issue—to grant this petition.  U.S. Br. 3.  
Petitioners agree.  This case squarely presents the 
constitutional question and does so in a clean vehicle.  
Additionally, this case presents the broadest array of 

 
  1 The Eighth Circuit case, meanwhile, arises in the interloc-
utory posture of a denial of a motion for a preliminary injunction, 
see Walmsley v. FTC, No. 24-420, which necessarily injects ancil-
lary issues that could distract from the merits analysis, see HISA 
Br. 10. 
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perspectives spanning the horseracing industry: Peti-
tioners include States; state regulatory bodies; horse 
breeders; associations representing horse owners, 
breeders, drivers, trainers, and officials; and race-
tracks, including a track owned and operated by a fed-
erally recognized Indian tribe.  And granting certio-
rari in this case now would allow the Court to turn to 
the merits of this issue as soon as possible, without 
the need to wait for more cert-stage briefing. 

Respondents further request that, if the Court 
grants review in this case, the question presented be 
limited to whether the Act’s enforcement provisions 
violate the private non-delegation doctrine.  If the 
Court is inclined to so limit its review, Petitioners 
agree that it could reformulate the question presented 
to focus exclusively on that issue.  Or, if it wishes, the 
Court could also consider the other constitutional is-
sues that this petition raises: namely, the legislative 
private non-delegation question, Pet. 14–30, and the 
anti-commandeering question, id. at 30–35.  Indeed, 
Petitioners respectfully maintain that addressing the 
Act’s constitutionality in toto rather than through 
piecemeal adjudications would provide needed clarity 
and stability to the national horseracing industry.  
But whatever the Court’s preference, this petition of-
fers maximum optionality. 

At a minimum, the Court should grant review 
here and in the Fifth Circuit case and consolidate 
them.  This Court routinely consolidates cases where 
two or more courts of appeals have reached conflicting 
conclusions on the same question.  See, e.g., Campos-
Chaves v. Garland, 144 S. Ct. 1637, 1643 (2024); ZF 
Auto. US, Inc. v. Luxshare, Ltd., 596 U.S. 619, 623 
(2022); Bostock v. Clayton Cnty., 590 U.S. 644, 654 
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(2020).  Here, consolidation would allow the Court to 
“directly” review the Fifth Circuit’s decision—as Re-
spondents urge—while ensuring that the Court is able 
to reach the merits. 

CONCLUSION 

The petition for rehearing should be granted. 

Respectfully submitted, 
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