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1
QUESTION PRESENTED

The preference expressed in the Federal Rules of
Civil Procedure in general, and Rule 15 in particular,
for resolving disputes on their merits requires giving
parties at least one meaningful opportunity to amend
their pleadings. Circuit courts generally hold that
means providing an opportunity to amend once a ruling
identifies remediable defects, if any, in a pleading. Fail-
ing to provide that opportunity may constitute an “ex-
traordinary circumstance” and a basis to vacate a judg-
ment under Rule 60(b)(6).

Here, the Second Circuit found that the district
court dismissed Respondents’ complaint by applying
the “wrong legal standard” for pleading an aiding and
abetting claim (in the Second Circuit) under the Justice
Against Sponsors of Terrorism Act, as well as a stand-
ard for pleading knowledge that was “too exacting” and
all but impossible to meet by amendment. The circuit
court provided clarified pleading standards and identi-
fied specific, remediable defects in the complaint. Re-
spondents then promptly moved to vacate the district
court’s judgment in order to meet those clarified stand-
ards in an amended complaint—their first in this litiga-
tion. The district court refused and, after Respondents
appealed again, the circuit issued a non-precedential
summary order remanding the case for “recon-
sider[ation].”

The question presented is thus whether the circuit
court erred in directing the district court to reconsider
its refusal to grant Respondents an opportunity to meet
the pleading standards the circuit corrected in the prior
appeal.
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INTRODUCTION

In the summary order below, the Second Circuit di-
rected the district court to reconsider whether it
properly denied Respondents’ (“Plaintiffs”) motion to
vacate judgment and amend their complaint to meet
the “clarified” pleading standards the circuit court is-
sued in Plaintiffs’ prior appeal of dismissal. The dis-
trict court had denied vacatur because Plaintiffs de-
clined its pre-dismissal invitations to amend their
complaint—but the circuit court found the district
court was applying the “wrong” pleading standards,
Pet.App.5, which were so overly “exacting” that Plain-
tiffs could not meet them before discovery, Pet.App.49.

Petitioner (“BLOM”) argues that by making this
straightforward remand, the Second Circuit has effec-
tively “abandonled] the ‘extraordinary circumstances’
standard in favor of a nebulous ‘balancling]’ inquiry
that pits Rule 60(b)(6)’s protection of ‘finality’ against
‘Rule 15(a)’s liberal amendment policies.” Pet.Br.25
(quoting Pet.App.8). In BLOM’s telling, the Second
Circuit has “jettisoned” Rule 60(b)(6)’s guardrails,
Pet.Br.14., and motions for post-judgment amend-
ments will now be all but rubber-stamped in the cir-
cuit. This is incorrect.

First of all, this conclusion is not supported by the
spare language of the summary order, which simply
directs the district court to “reconsider” denying vaca-
tur given Second Circuit and Supreme Court prece-
dents. Nothing has been “abandoned”—consistent
with decisions from this Court, “[r]elief under Rule
60(b)(6)” in the Second Circuit “is reserved for cases
that present ‘extraordinary circumstances,” including
where a party seeks post-judgment amendment. Man-
dala v. NTT Data, Inc., 88 F.4th 353, 361 (2d Cir. 2023)
(citation omitted). Indeed, the standards the Second



Circuit has “developed”—and reaffirmed by the sum-
mary order below—“for evaluating postjudgment mo-
tions generally place significant emphasis on the
‘value of finality and repose.” Williams v. Citigroup
Inec., 659 F.3d 208, 213 (2d Cir. 2011) (citation omit-
ted).

Second, balancing finality and justice is not “nebu-
lous,” as BLOM calls it, but rather inherent to Rule
60(b)(6) jurisprudence: The rule’s “extraordinary cir-
cumstances” requirement “exists in order to balance
the broad language of Rule 60(b)(6), which allows
courts to set aside judgments for ‘any’ reason justify-
ing relief, with the interest in the finality of judg-
ments.” Budget Blinds, Inc. v. White, 536 F.3d 244,
255 (3d Cir. 2008). When considering a motion to
amend a complaint, finality interests are “balanceld]
. . . with the preference expressed in the Federal Rules
of Civil Procedure in general, and Rule 15 in particu-
lar, for resolving disputes on their merits.” Krupski v.
Costa Crociere S. p. A., 560 U.S. 538, 550 (2010).

Third, this case does involve truly “extraordinary
circumstances” because (1) the district court dismissed
the complaint using a set of “wrong legal standards,”
including the nearly impossible requirement of alleg-
ing, without the opportunity for any discovery, “acts or
statements” of “BLOM employees” to demonstrate the
bank’s knowledge; (2) the circuit court rejected those
standards on appeal—including the direct evidence re-
quirement—and “clarified” the correct ones; (3) the cir-
cuit court found that Plaintiffs’ allegations were none-
theless too “limited” to meet the clarified standards,
drawing a newly announced distinction between
Plaintiffs’ “publicly available” evidence and “public
sources such as media articles,” Pet.App.50 & n.18; (4)
the circuit court identified several remediable defects



in the complaint that the district court had not, such
as clarifying that cash withdrawals are untraceable
and alleging the degree to which Israeli terrorism des-
ignations were publicized; and (5) Plaintiffs had not
yet amended their complaint even once. In these one-
of-a-kind circumstances, the Rules’ strong preference
for deciding cases on their merits entitles Plaintiffs to
have at least one opportunity to cure those defects.

BLOM’s argument is therefore premised on con-
struing the case’s procedural history to suggest the
Second Circuit found that Plaintiffs “waived” their
right to amend post-judgment but nevertheless “di-
rected district courts to override and rescue parties
from their ‘free, calculated, [and] deliberate choices,”
such as “when the movant has consistently and con-
sciously rejected numerous invitations and opportuni-
ties to amend.” Pet.Br.28-29 (citations omitted).

But the Second Circuit never accepted BLOM’s
“waiver” argument. To the contrary, it recognized that
Plaintiffs did not have a meaningful opportunity to
amend at all because “the district court applied the
wrong legal standard for aiding-and-abetting liability
under JASTA,” Pet.App.5, and a standard for pleading
knowledge that was “too exacting,” Pet.App.49. In fact,
the district court’s knowledge pleading standard was
unmeetable—as Circuit Court Judge Wesley noted in
response to BLOM’s insistence at oral argument that
Plaintiffs waived opportunities to amend: “What are
they supposed to do? They know they can’t amend [to]
... meet that.” Oral Arg. at 11:52-:56, Honickman, No.
22-1039 (2d Cir. Oct. 5, 2023), https://ww3.ca2.
uscourts.gov/decisions/isysquery/6a33dfa3-27¢7-4b0a-
82ee-86¢41553c09a/1/doc/22-1039.mp3.

Ignoring this, BLOM further insists that “the Sec-
ond Circuit affirmed the dismissal on grounds that the
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District Court had relied on,” Pet.Br. 40—but the dis-
trict court itself acknowledged that the decision was
affirmed “on other grounds.” Pet.App.10. Most im-
portantly, BLOM’s reading of the record is irrelevant
to the question presented—the summary order below
was not premised on any such finding and thus did not
direct district courts to “override” waivers.

The unusual procedural history of this case makes
clear that no meaningful opportunities to satisfy the
correct legal standards were available to Plaintiffs and
therefore the remand to the district court was not a
departure from Rule 60(b)(6)’s long-recognized stand-
ards. Rather, in the Second Circuit parties who de-
clined meaningful invitations “are not entitled to relief
from the judgment.” Metzler Inv. GmbH v. Chipotle
Mexican Grill, Inc., 970 F.3d 133, 148 (2d Cir. 2020).

This 1s not unusual—the circuits broadly require
district courts to provide at least one opportunity to
amend, often after dismissal when the complaint’s re-
mediable defects, if any, are correctly identified by a
court ruling. Refusing leave to amend after dismissal
1s thus often an abuse of discretion—the result is no
different here, except that Plaintiffs were compelled to
appeal the district court’s erroneous decision first.

STATEMENT

I. The Complaint and Pre-Motion Conference
for BLOM’s Motion to Dismiss

Plaintiffs filed their complaint on January 1, 2019,
asserting claims under the Anti-Terrorism Act
(“ATA”), as amended by the Justice Against Sponsors
of Terrorism Act (‘“JASTA”), and alleging that BLOM
aided and abetted a series of terrorist attacks commit-

ted by the Palestinian foreign terrorist organization
(“FTO”) Hamas (or “HAMAS”) that injured Plaintiffs.



Specifically, Plaintiffs alleged that BLOM knowingly
provided substantial assistance to three Hamas fund-
raisers (the “Three Customers”), including the pur-
ported charitable institution Sanabil, which the
United States designated a Specially Designated
Global Terrorist (“SDGT”) in 2003. Relying in part on
financial records disclosed during the criminal trial of
the Holy Land Foundation (“HLF,” a notorious Hamas
fundraiser) in Texas, Plaintiffs alleged that BLOM as-
sisted the Three Customers in converting millions of
dollars of donations from HLF and other Hamas sup-
porters abroad into cash (notwithstanding BLOM’s de-
scription of its services as “routine,” Pet.Br.5-6), which
they used, inter alia, to recruit Palestinians living in
Lebanon to join and support Hamas before and during
the “Second Intifada,” when the acts of terrorism at is-
sue here occurred.

Plaintiffs alleged BLOM’s knowledge by “refer-
ences to media articles and publications on the Three
Customers’ connection to Hamas.” Pet.App.49. Plain-
tiffs also alleged that Sanabil’s board included contem-
poraneous Hamas leaders in Lebanon. JA.105, 114.
Plaintiffs alleged that Israel designated another one of
the Three Customers, the Union of Good, as “part of
the Hamas organization” in 2002, during the relevant
period (1998-2004, JA.82). JA.118. The Union of
Good’s infamous leader, Sheikh Qaradawi, regularly
appeared on television during that period extolling the
virtues of suicide bombings against Israel. JA.120.

Plaintiffs also alleged that BLOM converted mil-
lions of dollars for the Three Customers from not only
HLF, but also from its successor KindHearts after the
United States designated HLF an SDGT in 2001,
JA.99-100, 106-13, 117, and from Al Agsa Foundation
after Israel designated it a Hamas entity and its
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headquarters were shuttered by the German govern-
ment—and one transaction after the United States
designated it an SDGT. JA.95-96, 113.

On May 3, 2019, BLOM filed a letter requesting a
pre-motion conference to initiate a motion to dismiss
the complaint for failure to state a claim, setting forth
a summary of its anticipated arguments. JA.142-47.
These arguments, which the district court later
adopted in dismissing the complaint, were incon-
sistent with JASTA’s plain language, the interpreta-
tive guidance in Halberstam v. Welch, 705 F.2d 472
(D.C. Cir. 1983)—which Congress set as the legal
framework for JASTA—and the Second Circuit’s then-
only prior JASTA ruling in Linde v. Arab Bank, PLC,
882 F.3d 314 (2d Cir. 2018).

Plaintiffs provided a summary of their anticipated
opposition in a letter on May 8, 2019. JA.148-55. Spe-
cifically, Plaintiffs relied on the standards from both
Linde and Halberstam and noted that foreseeability
was the key factor in assessing a defendant’s wrongful
conduct under JASTA. As shown below, the district
court ultimately adopted BLOM’s arguments and re-
jected foreseeability. See Pet.App.71-72. The Second
Circuit subsequently vindicated Plaintiffs’ analysis, as
did this Court four years later. See Twitter, Inc. v.
Taamneh, 598 U.S. 471, 496 (2023).

The district court held a pre-motion conference on
May 15, 2019. After raising sua sponte whether BLOM
had an affirmative defense based on the statute of lim-
itations, Pet.App.91, the court then stated:

I am just wondering if it might be prudent to
allow the plaintiffs to amend their complaint,
not to add more claims, not to add more parties,
but rather to factually support some of the



claims that [defense counsel]l have identified as
being deficient regarding the standards that
were adopted by [Lindel from [Halberstaml.
[Plaintiffs’ counsell, do you want that oppor-
tunity?

Pet.App.93. Plaintiffs’ counsel responded, “No, I think
we are prepared to brief it based on the arguments pre-
sented in [our] pre-motion letter.” /d. This position was
appropriate given that Plaintiffs’ readings of Linde
and Halberstam were substantively correct, whereas
BLOM'’s contrary positions were not.

Following the pre-motion conference, the district
court issued a Minute Entry and Scheduling Order
noting: “The Court offered Plaintiffs an opportunity to
amend their complaint to add additional information
In response to the arguments raised by Defendant.
Plaintiffs declined ... to amend their Complaint in
this regard.” JA.156 (emphasis added). That is, the
district court offered Plaintiffs the opportunity to meet
BLOM’s urged legal standards, which they reasonably
declined—as shown by the circuit’s later “clarification”
of the applicable standards.

1I. The Motion to Dismiss

The parties then briefed the motion to dismiss, in
which they presented arguments largely consistent
with the summaries set forth in their pre-motion let-
ters.

During oral argument on the motion to dismiss,
BLOM’s counsel relied heavily on a district court deci-
sion, Kaplan v. Lebanese Canadian Bank, SAL, 405 F.
Supp. 3d 525 (S.D.N.Y. 2019) (“Kaplan I'), vac'd in rel-
evant part, 999 F.3d 842 (2d Cir. 2021) (“Kaplan IT).
Kaplan I dismissed JASTA claims against Lebanese
Canadian Bank (“LLCB”), premised on allegations that
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LCB provided financial services for the terrorist group
Hezbollah. As BLOM pointed out, BLOM allegedly
provided financial services for Hamas fundraisers in
Lebanon much as LLCB did for entities controlled by
Hezbollah. Pet.App.131.

BLOM urged the district court to adopt Kaplan I's
erroneous pleading standards—including its unwork-
able standard for pleading scienter. Under that stand-
ard, the Kaplan I district court held that public state-
ments and media reports tying five of LCB’s customers
to Hezbollah could not support an inference of LCB’s
knowledge of those ties because “Plaintiffs nowhere al-
lege ... that Defendant read or was aware of such
sources.” 405 F. Supp. 3d at 535. Naturally, before dis-
covery, a plaintiff will rarely be able to find support for
what sources a defendant has actually “read” or was
aware of. See Pet.App.50 n.18 (“public sources” can
“plausibly suggest a defendant’s knowledge which can
be confirmed during discovery”’) (emphasis added).

Nonetheless, BLOM’s counsel argued:

Finally, I wanted to point out that the level of
knowledge that Judge Daniels rejected in
Kaplan [I/ was very much what’s claimed here,
where 1t said that it was notorious that there
were links between the accounts at issue there,
between those persons and in that case, Hezbol-
lah. And that’s exactly what’s said here. It was
apparently notorious that BLOM should have
known that these accounts were linked to HA-
MAS, but there’s no direct allegation of why
BLOM should have known that.

Pet.App.131. Plaintiffs’ counsel disagreed, arguing
“Kaplan [I] requires a level of proof that is out of step



with JASTA, out of step with Linde and would be im-
possible to meet.” Pet.App.126.

During the oral argument, the district court again
asked: “There are no facts that you would have to offer
to address some of the contentions of the defendants
regarding knowledge, especially?” Pet.App.125 (em-
phasis added). But these “contentions” premised on
Kaplan I were impossible to meet on amendment—
Plaintiffs possessed no evidence that any BLOM em-
ployee “read or was aware of” any specific piece of in-
formation. Plaintiffs’ counsel explained that while
they “could always add allegations, . .. the complaint
goes far enough in saying that BLOM holding accounts
for Specially Designated Global Terrorists designated
for . . . financing HAMAS, was generally aware of its
role in that [il]llicit conduct, and . . . the violence that
resulted from it was foreseeable” as set forth in Linde.
1d.

III. The District Court’s Decision on the Motion
to Dismiss and First Appeal

The district court granted BLOM’s motion to dis-
miss on January 14, 2020 (“Honickman I’), largely on
the grounds BLOM raised, including—as BLOM
urged—Dby relying heavily on Kaplan I The district
court called Kaplan I*“a more appropriate comparison”
and “a more appropriate point of reference” than other
JASTA and ATA cases to which Plaintiffs analogized
their complaint. Pet.App.77, 84.

For example, and of particular importance to the
question presented here, the district court adopted
Kaplan I's “read-or-was-aware-of” standard for plead-
ing knowledge. The district court explained that in
Kaplan 1,
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although the plaintiffs argued that the entities’
connections to Hizbollah “was [sic] openly, pub-
licly and repeatedly acknowledged and publi-
cized by Hizbollah [through its own sources]”
and “in various English-language publications,”
the plaintiffs “nowhere allegeld] . . . that [LCB]
read or was aware of such sources.” The same
analysis applies even more strongly here, given
the relatively greater strength of the allegations
in Kaplan [1].

Pet.App.79 (quoting Kaplan I, 405 F. Supp. 3d at 535)
(emphasis added). Having adopted this position, the
district court then faulted Plaintiffs’ complaint for
lacking allegations citing “acts or statements by
BLOM or BLOM’s employees” regarding its customers’
affiliations with Hamas, instead relying on “press ar-
ticles, government actions, and allegedly ‘public
knowledge’ discussing” such connections. Pet.App.73-
74.

Unsurprisingly, financial institutions do not often
publicly admit their knowledge of their roles in assist-
ing terrorism. Therefore, moving to amend after dis-
missal in this case—or accepting the district court’s in-
vitations to amend, such as during oral argument
where BLOM demanded “direct allegation[s]” of its
knowledge, Pet.App.131—would have been pointless.
And while the Second Circuit also ultimately found
Plaintiffs’ allegations of BLOM’s knowledge of the
Three Customers’ Hamas affiliations insufficient, it
did so for reasons that could be remedied by replead-
ing—such as by pleading more allegations of (1) “pub-
lic sources” demonstrating that Israeli terrorism des-
ignations were made public, (2) banks’ policies for
monitoring counterparties, and (3) the untraceable na-
ture of cash. None of those grounds required alleging



11

BLOM’s internal communications or deliberations at
the pleading stage showing that BLOM “read or was
aware” of such sources.

Plaintiffs timely appealed the district court’s dis-
missal decision. Because Kaplan I was also on appeal,
the Second Circuit held Honickman in abeyance and
directed the parties to submit supplemental briefs on
the “issue of how [Kaplan] applies to this case,” once
decided. JA.257-258. The circuit subsequently issued
Kaplan II, vacating Kaplan I's dismissal of JASTA aid-
ing and abetting claims against LCB. See 999 F.3d
842. Kaplan II largely clarified the standards for
JASTA liability, as Plaintiffs explained in their sup-
plemental brief. JA.259-281. BLOM, however, argued
that Kaplan IT somehow “underscore[d] the soundness
of the District Court’s legal analysis,” despite vacating
its primary support—HKaplan I. JA.294. The circuit
then issued its first decision in Honickman on July 29,
2021 (“Honickman IT).

IV. The Second Circuit’s Assessment of the Dis-
trict Court’s Dismissal Decision

The Second Circuit “agree[d]” with Plaintiffs “that
the [district] court did not apply the proper standard

..” Pet.App.24. Specifically, the circuit rejected
every standard the district court applied as grounds
for dismissal, including the direct-evidence standard
for alleging BLOM’s knowledge of the Three Custom-
ers’ affiliations with Hamas. It also rejected the dis-
trict court’s standards for alleging the general aware-
ness and substantial assistance elements, which to-
gether “form the crux of most JASTA aiding-and-abet-
ting cases.” Pet.App.37. These holdings are detailed
below.
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BLOM largely ignores these holdings. See
Pet.Br.40. But the district court was more forthcom-
ing—it acknowledged that the circuit court only af-
firmed on “other grounds.” Pet.App.10. BLOM also
tries to rehabilitate the district court’s dismissal order
by suggesting it conforms to this Court’s analysis in
Taamneh. See Pet.Br.6-7, 8 n.2. But, of course,
Taamneh affirmed the foreseeability standard from
Halberstam—the Honickman district court, “however,
rejected the foreseeability principle.” Pet.App.39.

Moreover, Taamneh had not been issued when
Plaintiffs sought post-judgment amendment to meet
the Second Circuit’s “clarifications” in Kaplan Il and
Honickman II. The issue in this case is the standard
for post-judgment amendment where a district court
has misapplied controlling law—that is, the law of the
circuit. And even if 7aamneh had completely repudi-
ated the Second Circuit’s interpretation of JASTA,
that would only have provided a further reason to af-
ford Plaintiffs an opportunity to meet this Court’s
newly-articulated standard.

A. The District Court Applied the Wrong
Standard for Pleading Knowledge

The most decisive problem with the district court’s
dismissal decision was its articulated standard for
pleading knowledge, which required Plaintiffs to al-
lege “acts or statements by BLOM or BLOM’s employ-
ees” showing their knowledge. Pet.App.73. The Second
Circuit explained why this standard was incorrect:

In assessing this element, the district court
found that the complaint’s references to media
articles and publications on the Three Custom-
ers’ connection to Hamas were insufficient be-
cause “Plaintiffs failled] plausibly to allege that
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BLOM [Bank] . . . actually knew or should have
known of any of the cited sources.” However, as
we explained in Kaplan [II/, Plaintiffs did not
need to allege that BLOM Bank knew or should
have known of the public sources at the plead-
ing stage. Such a requirement at this juncture
would be too exacting.

Pet.App.49 (citations omitted).

The district court had adopted its erroneous stand-
ard from Kaplan I, before it was vacated in relevant
part. In Kaplan II, the circuit explained that “[a] com-
plaint is allowed to contain general allegations as to a
defendant’s knowledge because ‘a plaintiff realistically
cannot be expected to plead a defendant’s actual state
of mind,” although plaintiffs must “include allegations
of the facts or events they claim give rise to an infer-
ence of knowledge.” 999 F.3d at 864 (citations omit-
ted). Moreover, the district court must “consider all of
the complaint’s allegations, rather than considering
each in isolation, and to accept as true all permissible
inferences that could be drawn from the complaint as
a whole.” 1d. at 865.1

This correction 1s critical. While Plaintiffs’ pro-
posed amended complaint submitted in support of

1 The Honickman district court also echoed Kaplan I in
pointing out that with one exception cited in the complaint, the
U.S. did not designate the Three Customers or their counterpar-
ties as SDGTs until after the transfers at issue (although Israel
had designated several of the counterparties as terrorist organi-
zations years before). See Pet.App.74-75. The circuit rejected this
standard in Kaplan ITas well, writing: “The [Kaplan 1] court cited
no authority for such a prerequisite for knowledge, and we know
of none; and it would defy common sense to hold that such
knowledge could be gained in no other way.” 999 F.3d at 864.
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their vacatur motion contained numerous additional
“public source” allegations (including publications in
English, French and Arabic) to further support the
“permissible inferences” of BLOM’s contemporaneous
knowledge that it was providing substantial assis-
tance to Hamas, JA.315-508, those allegations would
not satisfy Kaplan I's “read or was aware of” require-
ment adopted by the district court below.

B. The District Court Applied the Wrong
JASTA Standards

The Second Circuit also explained that the district
court applied the wrong standards for assessing the
JASTA elements.

As to general awareness, the Second Circuit first
set forth the standard given in Halberstam and
acknowledged in Linde: “[tlhe defendant need not be
generally aware of its role in the specific act that
caused the plaintiff’s injury; instead, it must be gener-
ally aware of its role in an overall illegal activity from
which the act that caused the plaintiff’s injury was
foreseeable.” Pet.App.37 (citing Halberstam, 705 F.2d
at 477, 488). It then explained that the district court
did not apply this standard:

The district court, however, rejected the foresee-
ability principle, holding that “it is not enough
for Plaintiffs to plausiblly] allege that BLOM
[Bank] was generally aware of [its] role in ter-
rorist activities, from which terrorist attacks
were a natural and foreseeable consequence.”
The court’s conclusion contravenes both Hal-
berstam and Lindell, one of the first cases in
which we interpreted aiding-and-abetting lia-
bility under JASTA.

Pet.App.39 (quoting Pet.App.71-72).
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In 7Taamneh, this Court likewise confirmed that:

As Halberstam makes clear, people who aid and
abet a tort can be held liable for other torts that
were “a foreseeable risk” of the intended
tort. Accordingly, a close nexus between the as-
sistance and the tort might help establish that
the defendant aided and abetted the tort, but
even more remote support can still constitute
aiding and abetting in the right case.

598 U.S. at 496 (quoting Halberstam, 705 F.2d at 488).

The Second Circuit rejected BLOM’s argument
that providing indirect assistance changes the stand-
ard for pleading knowledge, explaining that “Kaplan
[II] did not so hold; instead, it asserted ‘the actual
knowledge component of the Halberstam standard re-
quires that the defendant “knowl ]” that it is providing
“assistance,” . . . whether directly to the FTO or indi-
rectly through an intermediary.” Pet.App.46 n.16
(quoting Kaplan II, 999 F.3d at 863-64). See also
Pet.App.45 n.15 (rejecting BLOM’s argument regard-
ing customer activities).

The circuit’s Honickman Il and Kaplan 11 decisions
also rejected the district court’s assertion that “the
mere provision of routine banking services to an FTO
does not render a bank liable for civil aiding and abet-
ting.” Pet.App.71. The Kaplan II court explained that
so-called “routine” services could suffice depending on
the circumstances, and that, under Linde, “whether a
defendant bank’s ‘financial services to [an FTO or its
affiliates should or] should not be viewed as routine’ is
a ‘questionl] of fact for a jury to decide.” 999 F.3d at
858 (quoting Linde, 882 F.3d at 327) (alterations orig-
inal to Kaplan II). See also Taamneh, 598 U.S. at 502
(noting circumstances “where the provider of routine
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services” could be liable for “aiding and abetting a fore-
seeable terror attack”).

The Second Circuit also found that the district
court applied incorrect standards to plead the knowing
and substantial assistance element. This included
misapprehending the “knowing” prong under circuit
law? and misapplying each of the Halberstam substan-
tial assistance factors it analyzed. Pet.App.45.

The district court “misunderstood the first factor,
‘the nature of the act encouraged,’ to be a question of
whether Plaintiffs plausibly alleged ‘that BLOM
[Bank] knowingly encouraged Hamas’[s] violent activ-
ities, such as those which caused Plaintiffs’ injuries.”
Pet.App.46. Indeed, the Halberstam defendant did not
“encourage” her burglar boyfriend to commit the un-
planned murder of Dr. Halberstam, of which she had
no knowledge.

The district court also applied too exacting a stand-
ard for “the second factor, ‘the amount of assistance,”
requiring allegations of Aow the money BLOM moved
for Hamas actually made it through the FTO’s fronts.
To the contrary, “[flactual allegations that permit a
reasonable inference that the defendant recognized
the money it transferred to its customers would be re-
ceived by the FTO would suffice.” Pet.App.47.

2 The Second Circuit did not, as some JASTA defendants
have suggested, “analyzel] the ‘knowing’ subelement as a carbon
copy of the antecedent element of whether the defendants were
‘generally aware’ of their role in ISIS’ overall scheme.” Taamneh,
598 U.S. at 503 (citations omitted). It only observed that the same
facts could satisfy both mental state elements: “For instance, Hal-
berstam . . . . did not require [the defendant] to ‘know’ anything
more about [the murderer’s] unlawful activities than what she
knew for the general awareness element.” Pet.App.46.
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Finally, under the fourth factor, the defendant’s re-
lation to the principal, “[t]he district court erroneously
construed” Second Circuit precedent “to mean that
Plaintiffs must plead a direct relationship between
BLOM Bank and Hamas.” Pet.App.47-48. A less direct
relationship, depending on the circumstances, could
suffice.

Again, these errors align with BLOM’s “argu-
ments” and “contentions” to which the district court
invited Plaintiffs to respond by amendment. JA.156,
Pet.App.125. Plaintiffs reasonably declined these invi-
tations, as evidenced by the Second Circuit’s complete
rejection of them.

C. The Second Circuit Affirmed the District
Court Decision Only on Another Ground

The Second Circuit affirmed the dismissal decision
entirely on one ground: “We conclude that Plaintiffs’
aiding-and-abetting claim fails because the allegations
do not support an inference that BLOM Bank was
aware of the Three Customers’ ties with Hamas prior
to the relevant attacks, thereby undermining the sec-
ond element of general awareness.” Pet.App.49. But
whereas the district court required allegations of “acts
or statements” from “BLOM employees” demonstrat-
ing their actual knowledge (which Plaintiffs naturally
did not have before discovery), the Second Circuit
1dentified a less exacting set of specific and remediable
deficiencies in the complaint’s knowledge allegations.

Chief among these was the circuit’s finding that
Plaintiffs’ evidence of the Three Customers’ Hamas af-
filiations was “publicly available,” rather than from
“public sources’:

However, “publicly available” evidence is not
the same as public sources such as media
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articles. The latter, depending on their sub-
stance, plausibly suggest a defendant’s
knowledge which can be confirmed during dis-
covery, whereas the former requires the implau-
sible inference that the defendant was aware of
those facts even before the news media.

Pet.App.50 n.18. The court then went on to find Plain-
tiffs’ allegations of “public sources” too “limited” in de-
tail and numerosity. Pet.App.51.

Plaintiffs understandably did not anticipate this
new evidentiary distinction (the district court cer-
tainly did not). Moreover, the Second Circuit did not
cite any precedent for this position, and it is by all ap-
pearances a newly articulated distinction. Nor did the
Kaplan II decision mention any distinction between
“publicly available evidence” and “public sources” of
evidence. In fact, “publicly available evidence” echoes
the term the Second Circuit had previously used as a
basis for inferring knowledge, relying on this Court’s
precedent: “Publicly available information may pro-
vide relevant circumstantial evidence of actual
knowledge.” Fed. Hous. Fin. Agency v. Nomura Hold-
ing Am., Inc., 873 F.3d 85, 122 (2d Cir. 2017) (empha-
sis added) (citing Desert Palace, Inc. v. Costa, 539 U.S.
90, 100 (2003)). Indeed, it seems reasonable that
banks, given their unique Know-Your-Customer obli-
gations and due diligence policies, which assume close
monitoring of customer accounts and transactions,
would know facts about their customers “before the
news media” reportit (which involves deciding what is
newsworthy and what facts are verifiable).

But no matter—Plaintiffs’ proposed amended com-
plaint included numerous and detailed allegations of
contemporaneous “public sources” to meet the Second
Circuit’s requirement.
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The other defects the circuit identified were also re-
mediable. For example, the circuit discounted Plain-
tiffs’ assertion that BLOM must have noticed that the
Three Customers were receiving funds from desig-
nated terrorist entities. The circuit noted that the com-
plaint alleged that Sanabil received transfers from the
“Al-Agsa Foundation” after Israel designated it as a
terrorist organization, but not “whether and where
this [designation] was made public.” Pet.App.52 n.20.
The circuit also noted that the complaint needed “fur-
ther allegations” to show that a defendant-bank would
know about “transfers of funds from non-customers as-
sociated with an FTO to the defendant’s customers.”
1d.

These defects were not due to unreasonable draft-
ing—previous ATA decisions found it reasonable to in-
fer that a foreign bank would “monitor publicly avail-
able information,” including “Israeli lists of terrorists.”
Weiss v. Natl Westminster Bank PLC, 453 F. Supp.
2d 609, 627 (E.D.N.Y. 2006) (emphasis added). But the
proposed amended complaint now includes media re-
ports on the relevant Israeli designations and BLOM’s
own customer due diligence procedures, such as moni-
toring transfer counterparties and non-profit organi-
zations, which are often used as terror fronts.

Similarly, although Plaintiffs repeatedly empha-
sized the suspicious nature of Sanabil making large
cash withdrawals from its BLOM account, the circuit
suggesting that the complaint should more explicitly
allege that cash is “untraceable.” Pet.App.51 n.19. Alt-
hough Plaintiffs took that characteristic of cash to be
a reasonable inference rather than a necessary allega-
tion, they included those explicit allegations in the
proposed amended complaint.
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V. Plaintiffs’ Motion to Vacate and Amend and
the Second Appeal

As the Second Circuit explained in the summary
order below, the district court had applied the “wrong
legal standards” in dismissing the complaint, so once
“lalrmed with this Court’s clarifications, Plaintiffs re-
turned to the district court,” promptly moving (11 days
after Honickman II issued—in fact, before the man-
date issued) under Rules 60(b)(6) and 15(a)(2) to va-
cate the judgment of dismissal and grant them leave
to file a first amended complaint. JA.315. The district
court denied the motion, concluding that Plaintiffs
failed to show extraordinary circumstances chiefly be-
cause they declined the district court’s two prior invi-
tations to meet the erroneous and largely impossible
pleading standard BLOM urged and that the district
court erroneously adopted.

Plaintiffs again appealed. During argument, Cir-
cuit Court Judge Wesley—who also authored Honick-
man II—noted the case constituted an “unusual cir-
cumstance,” 10/5/2023 Oral Arg. at 3:40, and “a curi-
ous situation,” id. at 10:54, and was “quirky,” id. at
18:07. And as he recognized, Plaintiffs faced “a wrong
standard” “that’s even harder for them to meet.” Judge
Wesley observed: “What are they supposed to do? They
know they can’t amend [to] ... meet that” standard.
Id. at 11:50-56. The dismissal was “[alffirmed for a dif-
ferent reason,” as a result of a series of cases “where
the law was really recasting itself.” /d. at 13:12-38.

After that oral argument in this case, the Second
Circuit decided Mandala, another “one of the excep-
tional cases necessitating relief from judgment.” Man-
dala, 88 F.4th at 365. In Mandala, the plaintiffs
brought a putative class action alleging that defendant
NTT Data’s policy of not hiring people with felony
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convictions disproportionately harms Black appli-
cants. See id. at 357. The plaintiffs cited government
reports showing “Black people are arrested and incar-
cerated at higher rates than others.” /d. The district
court dismissed the complaint because it did not show
that there was a similar disparity among Black appli-
cants for NT'T’s positions specifically.

The Second Circuit affirmed, “agreeling] with the
district court” that the complaint’s statistics did not
focus on “appropriate comparator groups.” Id. at 357-
58 (citation omitted). However, the circuit recognized
“that such granular data may be impossible to collect
without discovery,” and that “the Complaint might
have survived dismissal if it had contained allegations
explaining ‘why their chosen national statistics are in
fact likely to be representative of NTT’s qualified ap-
plicant pool.” Id. at 358 (citation omitted). The plain-
tiffs petitioned for rehearing en banc, and although it
was denied, the dissenting judges urged the plaintiffs
to move for vacatur and leave to amend. The plaintiffs
did, and the district court denied the motion.

On appeal, the second Mandala panel acknowl-
edged that “[ilt wasn’t until this Court’s decision on
appeal that it became clear what other types of infor-
mation might suffice at the pleading stage.” /d. at 365.
As a result, the panel vacated that denial and re-
manded the motion for reconsideration given Foman,
the Second Circuit cases Metzler and Williams, and
other precedents.

Recognizing that its “discussion of the various con-
siderations in Mandala will be particularly helpful to
the district court’s analysis” of Plaintiffs’ motion for
vacatur and leave to amend, the Second Circuit issued
the summary order below, likewise citing Foman and
Metzler. Pet.App.1-8.
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SUMMARY OF ARGUMENT

1. Second Circuit precedent does not meaningfully
differ from other circuits’ post-judgment amendment
holdings. The summary order below does not “hold”
anything, and the precedents it cites are typical of
Rule 60(b)(6) cases. For example, they uncontrover-
sially hold that “[r]elief under Rule 60(b)(6) is reserved
for cases that present ‘extraordinary circumstances.”
Mandala, 88 F.4th at 361 (quoting Liljeberg v. Health
Servs. Acquisition Corp., 486 U.S. 847, 863 (1988)).

This case involves highly exceptional circum-
stances. The district court applied erroneous stand-
ards for pleading aiding and abetting under JASTA,
including a knowledge pleading standard that was all
but impossible to meet. Pet.App.5, 49. Plaintiffs rea-
sonably declined the district court’s invitation to
amend to meet those erroneous standards. The Second
Circuit “agree[d]” that those standards were incorrect,
but found the complaint did not meet the standards it
“clarified” on appeal. Pet.App.25, 40 n.11. After the
district court refused to let Plaintiffs amend their com-
plaint to meet the clarified standard, the Second Cir-
cuit directed it to reconsider, given prior precedents. It
did not dictate a particular outcome.

2. The balancing test the circuit court described is
also typical of Rule 60(b)(6) cases. The Second Circuit
rejects allowing the “liberal amendment policy of Rule
15(a) to swallow the philosophy favoring finality of
judgments whole.” Metzler, 970 F.3d at 146 (internal
quotation marks and citation omitted). Rather, the
test balances Rule 60(b)’s value of finality “with the
preference expressed in the Federal Rules of Civil Pro-
cedure in general, and Rule 15 in particular, for resolv-
ing disputes on their merits.” Krupski, 560 U.S. at
550. After all, “the ‘whole purpose’ of Rule 60(b) ‘s to
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make an exception to finality.” Buck v. Davis, 580 U.S.
100, 126 (2017) (citations omitted).

The practical effect of that balance is far more mod-
est than BLOM suggests: “In the post-judgment con-
text, we have indeed given ‘due regard’ to ‘the liberal
spirit of Rule 15’ by ensuring plaintiffs at least one op-
portunity to replead.” Metzler, 970 F.3d at 146 (quot-
ing Williams, 659 F.3d at 213-14). See also Mandala,
88 F.4th at 362 (same). Courts regularly recognize the
importance of providing plaintiffs an opportunity to
amend their complaints once apprised of actual defects
in them. Where the dismissal standards are wrong,
however, “the proper recourse” is an appeal, United
States v. Mask of Ka-Nefer-Nefer, 752 ¥.3d 737, 743
(8th Cir. 2014), which Plaintiffs here took. None of
BLOM’s cited cases suggest that under the circum-
stances present here Plaintiffs would not be entitled to
amend.

3. BLOM’s appeal is premised on the unsupported
inference that the Second Circuit agreed that Plain-
tiffs “waived” their opportunities to amend but then
“directed district courts to override and rescue parties
from their ‘free, calculated, [and] deliberate choices.”
Pet.Br.28-29. But the Second Circuit did not find any
waiver. Quite the opposite, it suggested Plaintiffs rea-
sonably appealed the district court’s dismissal deci-
sion and never received a meaningful opportunity to
meet the correct and newly clarified standards—and
thus had nothing to waive.

BLOM’s litany of “waived” opportunities to amend
are not supported by the record and in any event were
not accepted by the panel below in discussing post-
judgment amendment standards.
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4. The Second Circuit’s precedents do not conflict
with the text of Rule 60(b) or Rule 15(a). The Second
Circuit requires determining which Rule 60(b) provi-
sion applies as a “threshold issue,” before considering
amendment. Mandala, 88 F.4th at 359. The desire to
amend a complaint itself is insufficient.

5. Extraordinary circumstances are clearly present
here, for the reasons stated above. Plaintiffs were not
afforded a meaningful opportunity to address actual
defects in their complaint. They properly appealed the
district court’s erroneous decision and then promptly
sought vacatur to meet the clarified standards the cir-
cuit issued on appeal. Discovery has not even com-
menced—this case is in its infancy, and Plaintiffs
should have the opportunity to have their case adjudi-
cated on the merits.

ARGUMENT

I. The Second Circuit’s Analysis Is Consistent
with Post-Judgment Amendment Jurispru-
dence Nationally.

BLOM asserts that the summary order below
“abandons the ‘extraordinary circumstances’ standard
in favor of a nebulous ‘balancling]’ inquiry that pits
Rule 60(b)(6)’s protection of ‘finality’ against ‘Rule
15(a)’s liberal amendment policies.” Pet.Br.25 (quot-
ing Pet.App.8). This is inaccurate.

First, as Respondent acknowledges, the decision
below is a non-precedential summary order which
merely “[rlellies] on a series of Second Circuit prece-
dents.” Pet.Br.20. In fact, the order only cites three de-
cisions on post-judgment amendment—AMandala and
Metzler from the Second Circuit, and Foman v. Davis,
371 U.S. 178 (1962), from this Court.
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Second, these decisions are not erroneous and cer-
tainly do not “jettison” the extraordinary circum-
stances standard, as BLOM claims. Pet.Br.14. Man-
dala holds that “[r]elief under Rule 60(b)(6) is reserved
for cases that present ‘extraordinary circumstances.”
88 F.4th at 361 (quoting Liljeberg, 486 U.S. at 863).
And in Metzler, the Second Circuit affirmed denial of
post-judgment amendment because “the plaintiffs-ap-
pellants fail[ed] to identify any ‘extraordinary circum-
stances’ that would 9ustify[] relief under Rule
60(b)(6).” 970 F.3d at 147.

As explained below, the “extraordinary circum-
stances” here are clear. This case is, as Judge Wesley
put it, “unusual,” “quirky,” and “curious,” appearing to
deny Plaintiffs even a single meaningful opportunity
to amend. The Second Circuit therefore directed the
district court to reconsider its denial of vacatur given
the standards in Mandala and Metzler. As this re-
mand reflected, Rule 60(b)(6) motions inherently re-
quire “case-by-case inquiry,” Stokes v. Williams, 475
F.3d 732, 736 (6th Cir. 2007)). Indeed, even if this
Court wanted to revisit its jurisprudence on Rule
60(b), it is difficult to imagine it being able to fashion
any generally applicable standard based on the “unu-
sual” procedural history of this case.

A. Rule 60(b)(6) Jurisprudence Balances Fi-
nality and the Preference for Deciding
Cases on Their Merits.

Mandala and Metzlerboth apply the balancing test
articulated in Williams v. Citigroup: “postjudgment
motions for leave to replead must be evaluated with
due regard to both the value of finality and the policies
embodied in Rule 15.” 659 F.3d at 213. Finality thus
remains the starting point for applying Rule 60(b)(6)
in the Second Circuit: “[tlhe standards we have
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developed for evaluating postjudgment motions gener-
ally place significant emphasis on the ‘value of finality
and repose.” Id. (citation omitted). The circuit notes
that “[tlo hold otherwise would enable the liberal
amendment policy of Rule 15(a) to be employed in a
way that is contrary to the philosophy favoring finality
of judgments and the expeditious termination of liti-
gation.” Id. (quoting Natl Petrochemical Co. v. M/T
Stolt Sheaf, 930 F.2d 240, 245 (2d Cir. 1991)).

Finality is then balanced with Rule 15(a)’s prefer-
ence for resolving cases on their merits, which the Wil/-
liams panel sourced from this Court’s “[plarticularly
instructive” Foman decision. 695 F.3d at 213. Foman
held that the district court abused its discretion in
denying a motion to vacate the judgment in order to
amend the complaint:

Rule 15(a) declares that leave to amend “shall
be freely given when justice so requires”; this
mandate is to be heeded. See generally, 3
Moore, Federal Practice (2d ed. 1948), paras.
15.08, 15.10. If the underlying facts or circum-
stances relied upon by a plaintiff may be a
proper subject of relief, he ought to be afforded
an opportunity to test his claim on the mer-
its. In the absence of any apparent or declared
reason — such as undue delay, bad faith or di-
latory motive on the part of the movant, re-
peated failure to cure deficiencies by amend-
ments previously allowed, undue prejudice to
the opposing party by virtue of allowance of the
amendment, futility of amendment, etc. — the
leave sought should, as the rules require, be
“freely given.” Of course, the grant or denial of
an opportunity to amend is within the discre-
tion of the District Court, but outright refusal to
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grant the leave without any justifying reason
appearing for the denial is not an exercise of dis-
cretion; it is merely abuse of that discretion and
inconsistent with the spirit of the Federal
Rules.

371 U.S. at 182.3 See, e.g., United States v. Vorachek,
563 F.2d 884, 887 (8th Cir. 1977) (vacatur necessary
given Foman and Rule 15(a)).

This Court has always balanced the finality of judg-
ments with the preference for giving plaintiffs “an op-
portunity to test their claims on the merits.” For ex-
ample, this Court “balanceld] the interests of the de-
fendant protected by the statute of limitations with
the preference expressed in the Federal Rules of Civil
Procedure in general, and Rule 15 in particular, for re-
solving disputes on their merits.” Krupski, 560 U.S. at
550. A statute of limitations embodies the value of fi-
nality and repose, see, e.g., Lozano v. Alvarez, 572 U.S.
1, 14 (2014), just as, in the Second Circuit, “postjudg-
ment motions generally place significant emphasis on

3 BLOM argues that the circuit erred in relying on Foman
because the vacatur motion in that case was treated as coming
under Rule 59(e), not Rule 60(b), and the two rules “differ in ma-
terial ways and impose different standards for relief by their own
terms.” Pet.Br.18, 34-35. As explained infra 31-32, any such dis-
tinction does not help BLOM—but it was also completely irrele-
vant to this Court’s analysis in Foman. The First Circuit had de-
cided to treat the motion as “filed pursuant to Rule 59(e), rather
than under Rule 60(b)” to resolve an unrelated procedural issue
involving two notices of appeal. Foman v. Davis, 292 F.2d 85, 87
(1st Cir. 1961). This Court then noted that the “Court of Appeals’
treatment of the motion to vacate as one under Rule 59(e) was
permissible, at least as an original matter, and we will accept
that characterization here.” 371 U.S. at 181. It never suggested
that the “characterization” impacted its review or the vacatur
standards it applied.



28

the ‘value of finality and repose,” Williams, 659 F.3d
at 213 (internal citation omitted).

This Court has also always understood Rule 60(b)
as accommodating that preference, rejecting argu-
ments that overemphasize finality at its expense. For
example: “[Tlhe State reminds us of the importance of
preserving the finality of judgments. But the ‘whole
purpose’ of Rule 60(b) 4s to make an exception to final-
ity.” Buck, 580 U.S. at 126 (citations omitted). BLOM
relies heavily on this Court’s analysis of finality in
Gonzalez v. Crosbybut omits its conclusion: “[W]e give
little weight to respondent’s appeal to the virtues of
finality. That policy consideration, standing alone, is
unpersuasive in the interpretation of a provision
whose whole purpose is to make an exception to final-
ity.” 545 U.S. 524, 529 (2005). Likewise, BLOM quotes
this Court’s admonition in United States v. Denedo
that “judgment finality is not to be lightly cast aside,”
Pet.Br.27, but again leaves out the Court’s conclusion:
“the finality rule is not so inflexible that it trumps each
and every competing consideration.” 556 U.S. 904, 916
(2009). A “judgment” based on the wrong reasons, due
largely to what the circuit itself concedes to have been
its own “ambigulous]” precedent, Pet.App.40 n.11, is
to be “cast aside” in order to permit disposition on the
merits.

Like this Court, the Second Circuit rejects “a stand-
ard that overemphasize[s] considerations of finality at
the expense of the liberal amendment policy embodied
in the Federal Rules of Civil Procedure.” Williams, 659
F.3d at 210. And like this Court, the Second Circuit
holds that “Rule 60(b) relief is designed to afford par-
ties an opportunity to resolve a dispute on its merits.”
Nemaizer v. Baker, 793 F.2d 58, 63 (2d Cir. 1986) (cit-
ing 7 Moore’s Federal Practice, Y 60.19, at 156 (2d ed.



29

1983)). That is, the policies underlying Rules 60(b) and
15(a) work “in tandem,” as the Second Circuit ex-
plained below. Pet.App.7.

The circuit courts have also consistently recognized
this balance inherent in Rule 60(b)(6). The rule’s “[ex-
traordinary circumstances] requirement exists in or-
der to balance the broad language of Rule 60(b)(6),
which allows courts to set aside judgments for ‘any’
reason justifying relief, with the interest in the finality
of judgments.” Budget Blinds, 536 F.3d at 255. The
Ninth Circuit sourced this principle to Gonzalez:

As the Sixth Circuit rightly held when applying
Gonzalez, “the decision to grant Rule 60(b)(6)
relief is a case-by-case inquiry that requires the
trial court to intensively balance numerous fac-
tors, including the competing policies of the fi-
nality of judgments and the incessant command
of the court’s conscience that justice be done in
light of all the facts.”

Phelps v. Alameida, 569 F.3d 1120, 1133 (9th Cir.
2009) (quoting Stokes, 475 F.3d at 736). See also In re
Spansion, Inc., 507 F. App’x 125, 128 (3d Cir. 2012)
(“The rule seeks ‘to strike a proper balance between
the conflicting principles that litigation must be
brought to an end and that justice must be done.”) (ci-
tation omitted); Blue Diamond Coal Co. v. Trs. of the
UMWA Combined Benefit Fund, 249 F.3d 519, 529
(6th Cir. 2001) (same); People for the Ethical Treat-
ment of Animals v. United States HHS, 901 F.3d 343,
354-55 (D.C. Cir. 2018) (same); Griffin v. Swim-Tech
Corp.,722 F.2d 677, 680 (11th Cir. 1984) (same); Grace
v. Bank Leumi Tr. Co., 443 F.3d 180, 190 n.8 (2d Cir.
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2006) (same).* See also 11 C. Wright, A. Miller & M.K.
Kane, Federal Practice and Procedure § 2851 (2d ed.
1995) (same).

The Eighth Circuit has held that district courts re-
viewing post-judgment motions to amend under Rule
59(e) or Rule 60(b) “may not ignore the Rule 15(a)(2)
considerations that favor affording parties an oppor-
tunity to test their claims on the merits . . ..” Mask of
Ka-Nefer-Nefer, 752 F.3d at 743 (quoting United
States ex rel. Roop v. Hypoguard USA, Inc., 559 F.3d
818, 823-24 (8th Cir. 2009)). Indeed, Moore’s Federal
Practice specifically notes that “[t]he hybrid approach
of the Second and Eighth Circuits strikes the correct
balance: it protects the strong interest in finality of
judgments and the expeditious termination of litiga-
tion, while allowing postjudgment amendment of
pleadings in a particular case if justice requires.” 12
Moore’s Federal Practice - Civil § 59.30. For that prop-
osition, Moore’srelies on two Rule 60(b)(6) cases— Wil-
liams and Mask of Ka-Nefer-Nefer. 1d., § 59.30n.9.1.3,
n.9.1.4.

The Seventh Circuit gives even greater weight to
Rule 15 interests when the district court has entered
judgment at the same time it dismisses a complaint:

Because Rules 59(e) and 60(b) are reserved for
extraordinary cases, the Girl Scouts urge us to
apply a more demanding standard to post-judg-
ment motions to amend than we do to motions
to amend filed prior to the entry of judgment.

4 The same is true for Rule 59(e), in which “[t]he court must
strike the proper balance between two competing imperatives: (1)
finality, and (2) the need to render just decisions on the basis of
all the facts.” Fdward H. Bohlin Co. v. Banning Co., 6 F.3d 350,
355 (5th Cir. 1993).
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But the extraordinary nature of these remedies
does not mean that a different standard ap-
plies—at least when judgment was entered at
the same time the case was first dismissed.
When the district court has taken the unusual
step of entering judgment at the same time it
dismisses the complaint, the court need not find
other extraordinary circumstances and must
still apply the liberal standard for amending
pleadings under Rule 15(a).

Runnion v. Girl Scouts of Greater Chi. & Nw. Ind., 7186
F.3d 510, 521 (7th Cir. 2015). See also NewSpin
Sports, Ltd. Liab. Co. v. Arrow Elecs., Inc., 910 F.3d
293, 310 (7th Cir. 2018) (same).

BLOM attempts to draw a distinction between
post-judgment analyses under “Rules 59(e) and 60(b),”
relying on Daulatzai v. Maryland, 97 F.4th 166 (4th
Cir. 2024). Pet.Br.34-35. But Daulatzai only held that
under Rule 59(e), a court should solely “apply the more
specific standard of Rule 15(a),” and “need not concern
itself” with Rule 59(e)’s other standards. 97 F.4th at
177 (internal quotation marks and citation omitted).
See also Rosenzweig v. Azurix Corp., 332 F.3d 854, 864
(5th Cir. 2003) (“this Court has held that, under these
circumstances, the considerations for a Rule 59(e) mo-
tion are governed by Rule 15(a)”); Jang v. Bos. Sci.
Scimed, Inc., 729 F.3d 357, 368 (3d Cir. 2013) (“[w]here
a timely motion to amend judgment is filed under Rule
59(e), the Rule 15 and 59 inquiries turn on the same
factors.”) (internal quotation marks and citation omit-
ted); Allen v. Walmart Stores, L.L.C., 907 F.3d 170,
184 (5th Cir. 2018) (same).? Daulatzai unremarkably

5 BLOM relies heavily on Banister v. Davis, 590 U.S. 504
(2020), but that case deals with what types of vacatur motions
count as a successive habeas application.
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held that “to obtain relief from a final judgment under
Rule 60(b), one of the six grounds enumerated must be
satisfied,” including finding “extraordinary circum-
stances” under Rule 60(b)(6). 97 F.4th at 178. The
plaintiff failed to show “extraordinary circumstances”
there because she had already amended twice, and her
amendment “efforts were pursued in bad faith.” /d. at
170. The extraordinary circumstances requirement is
the same in Metzler and Mandala (and in Runnion,
which didfind “extraordinary circumstances”).

In sum, BLOM’s claim that “every one of [the Sec-
ond Circuit’s] sister Circuits” disagrees with it is
simply wrong. Pet.Br.25. A number of BLOM’s own
cases recognize the need to balance competing policies
in Rule 60(b). For example, in Leisure Caviar, LLC v.
United States Fish & Wildlife Service, the Sixth Cir-
cuit explained that while amendment should be “freely
allowed,” “when a Rule 15 motion comes after a judg-
ment against the plaintiff,” courts “must ‘consider(]
the competing interest of protecting the finality of
judgments”; that is, “[ilnstead of meeting only the
modest requirements of Rule 15, the claimant must
meet the requirements for reopening a case estab-
lished by Rules 59 or 60.” 616 F.3d 612, 615-16 (6th
Cir. 2010) (citations omitted) (emphases added). Like
in Phelps, Leisure Caviar directs courts to balance the
“competing” policies of Rule 15 and Rule 60.

And in Nation v. DOI, the Ninth Circuit explained
that “[alfter judgment . . . ‘our policy of promoting the
finality of judgments’ somewhat displaces Rule 15’s
openhandedness,” given Rule 60(b)(6)’s predicate of
extraordinary circumstances. 876 F.3d 1144, 1173 (9th
Cir. 2017) (citation omitted) (emphasis added). That
case affirmed denial of post-judgment leave to amend
because the plaintiff had already twice amended and
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failed to identify how yet another amendment could
cure its standing problem.

Most of BLOM’s remaining cases simply note that
a judgment must be appealed or vacated before a com-
plaint is amended or that Rule 15(a) does not alone
provide the analytical basis for vacatur—but none dis-
pute that the Rule 15 principles could inform the ex-
ceptional circumstances analysis. See Rosenzweig, 332
F.3d at 864 (explaining that post-judgment amend-
ment requires appeal or vacatur); In re Ferro Corp.
Derivative Litig., 511 F.3d 611, 624 (6th Cir. 2008)
(same); Helm v. Resolution Tr. Corp., 84 F.3d 874, 879
(7th Cir. 1996) (same); Bldg. Indus. Assn v. Norton,
247 F.3d 1241, 1245 (D.C. Cir. 2001) (same); Boyd v.
Secretary, 114 F.4th 1232, 1237 (11th Cir. 2024)
(same). Indeed, in a case BLOM cites for the proposi-
tion that “there is no pending complaint to amend”
once “the action has been dismissed” with prejudice,
the opinion noted that courts still apply “Rule 15
standards” to such vacatur motions. Calvary Christian
Center v. City of Fredericksburg, 710 F.3d 536, 540
(4th Cir. 2013).

To the extent that any of BLOM’s cases can be read
to suggest that Rule 15(a)’s preference for determining
cases on their merits plays no role in motions for post-
judgment amendment, they are out of step with the
other circuits. BLOM quotes Garrett v. Wexford
Health as holding that under Rule 60(b), “[t]he permis-
sive policy favoring amendment under Rule 15 was
simply not relevant.” 938 F.3d 69, 86 (3d Cir. 2019).
But that case cited and relied on Leisure Caviar, 616
F.3d at 615-16, which requires courts to weigh the
“competing interests” of Rules 15 and 60. The starker
language in Garrett was understandable as the
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plaintiff had already amended his complaint four
times, clearly exhausting the policy of liberal amend-
ment.

Unsurprisingly, BLOM has selected cases where
plaintiffs have thoroughly exhausted any chance to
amend. As noted above, Daulatzai involved a motion
to file a fourth complaint, “pursued in bad faith.” 97
F.4th at 170. In James v. Watt, 716 F.2d 71, 77 (1st
Cir. 1983), the delay in amendment was “strategic.” In
In re Ferro, the plaintiff did not have an actual amend-
ment in mind and needed discovery. 511 F.3d at 624.
See also Helm, 84 F.3d at 879 (“inexcusable attorney
negligence”); UMB Bank, N.A. v. Guerin, 89 F.4th
1047, 1057-58 (8th Cir. 2024) (proposed second
amended complaint “repeats . . . scandalous, logically
irrelevant material” and was futile) (internal quota-
tion marks and citations omitted); Nation, 876 F.3d at
1174 (plaintiff “amended its complaint twice before”
dismissal).

B. Rule 60(b)’s Balancing Means Ensuring
Parties Have a Meaningful Opportunity
to Amend Pleadings at Least Once,
Which Courts Broadly Support.

In the Second Circuit, the practical effect of the bal-
ancing inquiry for post-judgment motions to amend is
far less dramatic than BLOM suggests: “In the post-
judgment context, we have indeed given ‘due regard’
to ‘the liberal spirit of Rule 15’ by ensuring plaintiffs
at least one opportunity to replead.” Metzler, 970 F.3d
at 146 (quoting Williams, 659 F.3d at 213-14). See also
Mandala, 88 F.4th at 362 (same). If the plaintiff has
had a meaningful chance to amend, dismissal is no
longer extraordinary:
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In most if not all Second Circuit cases denying
post-judgment leave to replead, the plaintiff
had already taken at least one shot at amend-
ment. This makes sense: when a plaintiff al-
ready had multiple chances to state a claim,
there is little risk of manifest injustice in deny-
ing yet another go.

Id. (citations omitted).

But a chance to state a claim is only meaningful if
the claimant has been fairly instructed in the correct
legal standard, either by a ruling of the district court
or by clear precedent. Such a ruling identifies actual
and remediable defects in the complaint, if any. See,
e.g., United States ex rel. Customs Fraud Investiga-
tions, LLC v. Victaulic Co., 839 F.3d 242, 250 (3d Cir.
2016) (observing that without a ruling, “a plaintiff is
unlikely to know whether his complaint is actually de-
ficient—and in need of revision”); 7Tate v. SCR Med.
Transp., 809 F.3d 343, 346 (7th Cir. 2015) (“the court
should grant leave to amend after dismissal of the first
complaint ‘unless it is certain from the face of the com-
plaint that any amendment would be futile or other-
wise unwarranted™) (citation omitted); United States
ex rel. Lee v. Corinthian Colls., 655 F.3d 984, 998 (9th
Cir. 2011) (“[plaintiffs] should have at least one oppor-
tunity to add any such facts to the Complaint”); Fire-
stone v. Firestone, 76 F.3d 1205, 1208 (D.C. Cir. 1996)
(similar). The Second Circuit noted that it is an “im-
propriety” to deny amendment “without the benefit of
a ruling,” as that presents plaintiffs with a “Hobson’s
choice: agree to cure deficiencies not yet fully briefed
and decided or forfeit the opportunity to replead.” Lo-
reley Fin. (Jersey) No. 8 Ltd. v. Wells Fargo Sec., LLC,
797 F.3d 160, 190 (2d Cir. 2015).
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Ordinarily, entering judgment dismissing a case
without the opportunity to amend is an abuse of dis-
cretion. See supra 30-31 (quoting Runnion, 786 F.3d at
521). See also Jack v. Evonik Corp., 79 F.4th 547, 565
(5th Cir. 2023) (“Plaintiffs should usually be able to
amend at least once, because ‘fairness requires’ it.”)
(citation omitted). In such case, “[t]he district court left
the plaintiff with little recourse but to file a motion
under Rules 59(e) and 60(b) ....” Foster v. DeLuca,
545 F.3d 582, 584 (7th Cir. 2008).

In fact, Plaintiffs’ motion here would have come un-
der Rule 59(e), which BLOM’s cases suggest are eval-
uated under Rule 15(a)’s liberal standards only, see
supra 31-32—if not for the necessity of appealing the
district court’s erroneous and essentially impossible
pleading standards first. See Mask of Ka-Nefer-Nefer,
752 F.3d at 743 (explaining that appealing is “the
proper recourse” where a dismissal decision is wrong).
As the Seventh Circuit explained, “a plaintiff who re-
ceives a Rule 12(b)(6) motion and who has good reason
to think the complaint is sufficient may also choose to
stand on the complaint and insist on a decision with-
out losing the benefit of the well-established liberal
standard for amendment with leave of court under
Rule 15(a)(2).” Runnion, 786 F.3d at 523.

Of course, that entailed a risk—Plaintiffs could
have been wrong on appeal. If the Second Circuit had
affirmed the district court’s reasoning (and not just
outcome), that would not be an “exceptional circum-
stance”—that happens routinely and when it does, a
plaintiff may have made a “free, calculated, [and] de-
liberate choice” not to take advantage of any prior op-
portunities to amend. The circuit’s affirmance on other
grounds here was thus fortuitous for BLOM—but that
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does not justify elevating finality over the interests of
justice.

This is why BLOM is compelled to argue that the
Second Circuit really affirmed dismissal of the case on
the same “grounds” the district court used. Pet.Br.40.
But the district court acknowledged its dismissal was
only affirmed “on other grounds.” Pet.App.10. The Sec-
ond Circuit’s ground for affirmance involved one of the
same elements (knowledge), but for a fundamentally
different reason: the (original and still only) complaint
relied too much on “publicly available evidence” rather
than “public sources” of information identifying
BLOM’s customers as Hamas-affiliated entities, and
its allegation of the latter was too “limited.”
Pet.App.51.

That the pleading standard was clarified on appeal
1s grounds to permit amendment, not deny it. For ex-
ample, in Tellabs, Inc. v. Makor Issues & Rights, Ltd.,
this Court explained that “[wlhile we reject the Sev-
enth Circuit’s approach . .. we do not decide whether,
under the standard we have described . . . the Share-
holders’ allegations” are sufficient. Because the lower
courts lacked “the opportunity to consider the matter
in light of the prescriptions we announce today,” the
Court vacated judgment “so that the case may be reex-
amined in accord with our construction . ...” 551 U.S.
308, 329 (2007). And after clarifying the Rule 8 plead-
ing standard in Ashcroft v. Igbal, this Court ordered
that “[t]lhe Court of Appeals should decide in the first
instance whether to remand to the District Court so
that respondent can seek leave to amend his deficient
complaint.” 556 U.S. 662, 687 (2009). See also Johnson
v. City of Shelby, 574 U.S. 10, 12 (2014) (reversing dis-
missal with instructions to permit amendment if nec-
essary). See also Marranzano v. Riggs Nat]| Bank, 184
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F.2d 349, 351 (D.C. Cir. 1950) (where a decision is “af-
firmed” but “based on an incorrect ground,” the “ends
of justice” require “an opportunity to amend [the] com-
plaint”); Oil, Chem. & Atomic Workers Int’l Union v.
Delta Ref Co., 277 F.2d 694, 697 (6th Cir. 1960)
(where “the views which we have expressed give the
case a somewhat different aspect than it had under the
trial court’s ruling,” amendment is appropriate).

After the Second Circuit affirmed dismissal on
other grounds in Honickman II, it left Plaintiffs the
choice of whether to move for post-judgment leave to
amend, if they thought they had the allegations to do
so. But as is clear from the subsequent summary order
below remanding the case for further consideration,
that affirmance was not intended to preclude Plain-
tiffs from seeking an opportunity to amend.

1I. The Second Circuit Did Not Find Waiver,
and Thus Did Not Alter the Vacatur Stand-
ard in Its Summary Order

BLOM’s argument hangs on the straw man that
the Second Circuit agreed that Plaintiffs “consistently
and consciously rejected numerous invitations and op-
portunities to amend,” but nevertheless “directed dis-
trict courts to override and rescue parties from their
‘free, calculated, [and] deliberate choices.” Pet.Br.28-
29 (citations omitted). Although BLOM pressed this
argument to the circuit below, see BLOM Brief, No. 22-
1039, Dkt. No. 42, at 1-2, 41-43, the circuit did not find
any such waiver. To the contrary, it found that the dis-
trict court applied a “wrong standard” that was un-
meetable. As Judge Wesley asked BLOM’s counsel
during the oral argument below, “What are [Plaintiffs]
supposed to do? They know they can’t amend [to]
... meet” the standard BLOM urged and the district
court adopted. Notably, BLOM does not challenge the
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Second Circuit’s findings as to waiver in its question
presented here.

Nevertheless, BLOM attempts to muster evidence
of occasions when Plaintiffs forfeited opportunities to
amend. The first two “opportunities” were the district
court’s invitations to amend before issuing its dismis-
sal decision. But these opportunities were not mean-
ingful because they offered only to amend in conform-
ity with the incorrect legal standards BLOM urged,
giving Plaintiffs no notice of defects under the correct
legal standard. See, e.g., Bryant v. Dupree, 252 F.3d
1161, 1164 (11th Cir. 2001) (“it cannot be said that the
plaintiffs failed to correct defects of which they had no-
tice’) (emphasis added). There is no forfeiture where
“Defendants did not [identify] below” and “the district
court itself did not rely on the deficiencies we have
identified in dismissing” a plaintiff’s claims—espe-
cially where “the district court’s reasoning meant that
no such amendments would remedy the defects that
the district court perceived.” Charles Schwab Corp. v.
Bank of Am. Corp., 883 F.3d 68, 89-90 (2d Cir. 2018).

Again, even the district court here acknowledged
that its dismissal decision was only affirmed “on other
grounds.” Pet.App.10. BLOM notes that Plaintiffs
could have added some useful additional allegations in
their proposed amended complaint before appealing,
but it would have been futile to do so given that Plain-
tiffs would still have failed to meet each of the district
court’s (erroneous) standards.

Indeed, if declining these pre-judgment “opportuni-
ties” to amend constituted waiver, litigants would be
compelled to file serial (futile) amendments and re-
brief Rule 12(b) motions simply to preserve their
rights to amend post-appeal, which would hardly im-
prove the efficiency of the lower federal courts or lead
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to more equitable outcomes. Likewise, a rule that dis-
incentives bringing valid cases “where the law [ils re-
ally recasting itself” in the circuit courts, as Judge
Wesley observed it was here, Oral Arg. at 13:23-38,
does not promote the interests of justice.

BLOM faults Plaintiffs for not moving for vacatur-
for-amendment instead of appealing, or not appealing
the with-prejudice nature of the dismissal. Pet.Br.11.
Plaintiffs did not seek vacatur before appealing be-
cause there is “no reason” to “file a post-judgment mo-
tion seeking leave to amend” where “the district
court’s reasoning meant that no such amendments
would remedy the defects that the district court per-
ceived.” Charles Schwab, 883 F.3d at 90. Again, “the
proper recourse when [a party] disagreed with the dis-
trict court’s interpretation of the . .. statute was a di-
rect appeal, not a Rule 60(b) motion.” Mask of Ka-
Nefer-Nefer, 752 F.3d at 743. And Plaintiffs did not
appeal the “with-prejudice” component of the dismis-
sal decision because leave to amend would not have
altered the result without the circuit first correcting
the district court’s legal errors.

Finally, BLOM also faults Plaintiffs for not asking
the circuit court for leave to amend in their post-argu-
ment supplemental brief in Honickman II. Pet.Br.11.
Though asking the circuit for leave to amend is per-
missible, in the Second Circuit, post-judgment leave to
amend 1s generally a decision for the district court to
make “In the first instance.” Igbal v. Ashcroft, 574 F.3d
820, 822 (2d Cir. 2009).6 The circuit court’s job is to

6 BLOM also faults Plaintiffs for “not seek[ing] rehearing,”
Pet.Br.12, but in the Mandala dissent BLOM relies on, Judge Sul-
livan criticized precisely that: “[r]lather than seek vacatur and
leave to amend” after the first appeal, “Plaintiffs instead opted to
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assess the district court’s ruling—it goes without say-
ing that if a viable amendment is necessary, plaintiffs
will want to make it. The summary order demon-
strates that the circuit court did not find a need for
Plaintiffs to have requested leave to amend from the

first panel (Judge Wesley was on both unanimous pan-
els).

III. The Balancing Inquiry Does Not Conflict
with the Text of Any of the Federal Rules of
Civil Procedure.

BLOM argues that the Second Circuit’s precedent
conflicts with the plain text of Rule 15(a) and Rule
60(b). To do so, it erroneously construes the Second
Circuit’s basis for remand as “allow[ing] plaintiffs to
leapfrog over ‘Rule 60(b)’s finality gauntlet’ to the
sanctuary of ‘Rule 15(a)’s liberal repleading policy.”
Pet.Br.30. Again, the Second Circuit directs district
courts to halance Rule 60(b)’s finality and Rule 15(a)’s
liberality “in tandem,” Pet.App.7; it does not permit
“leapfrogging.” See Meltzer, 970 F.3d at 146 (finding
the “argument that the [post-judgment] motion is gov-
erned solely by the legal standard applicable to Rule
15(a)(2) motions . . . without merit.”).

To establish a textual conflict, BLOM argues that
Rule 15(a) “applies only to ‘Amendments Before
Trial,” and “[i]t is in that setting ... that the Rules
encourage courts to ‘freely give leave’ to amend.”
Pet.Br.30. Thus, BLOM suggests, Rule 15’s preference

file a petition for rehearing en banc—a strategic choice that
plainly undermines any argument that some aspect of the district
court’s order was an ‘extraordinary circumstance’ preventing
Plaintiffs from pursuing their claims.” 88 F.4th at 368.
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for deciding cases on their merits is entirely extin-
guished at judgment.

But Rule 15 contemplates two stages of amend-
ment—Dbefore trial and during or after trial. Both in-
volve “freely” giving leave to amend, under certain cir-
cumstances which depend on frial, not judgment. See
Rule 15(a)(2), Rule 15(b)(1). The rule has no higher
standard. Indeed, “[almendments under [Rule
15(a)(2)] may be made at any stage of the litigation.’
Granting leave to amend after summary judgment is
thus allowed at the discretion of the trial court.” Ngu-
yen v. United States, 792 F.2d 1500, 1502 (9th Cir.
1986) (quoting 6 C. Wright & A. Miller, Federal Prac-
tice and Procedure § 1484 (1971)). See also Dussouy v.
Gulf Coast Inv. Corp., 660 F.2d 594, 598 (5th Cir.
1981) (applying Rule 15 and noting that “[ilnstances
abound in which appellate courts on review have re-
quired that leave to amend be granted after dismissal
or entry of judgment”).

Obviously, this case was not dismissed after trial—
it was dismissed following an initial Rule 12(b)(6) mo-
tion, before Plaintiffs had the opportunity to try to
cure any actual defects in their complaint. That is pre-
cisely the context that Rule 15(a) squarely addresses.
Entering judgment does not eliminate Rule 15(a)’s
preference for “resolving disputes on their merits.”
Krupski, 560 U.S. at 550.

BLOM argues that Rule 15(a) “does not provide a
mechanism for amending pleadings after dismissal,”
Pet.Br.30, but that is likewise irrelevant. To the extent
Rule 60(b)(6) provides the “mechanism,” it is an “ex-
ception to finality” for “any reason that justifies relief.”
Granting leave to amend “when justice so requires,” as
Rule 15(a) commands, presumably informs the
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reasons that “justify relief” under Rule 60(b)(6)—in-
cluding providing an opportunity to amend at least
once.”

BLOM asserts that the Second Circuit’s “balancing
test” conflicts with the rest of Rule 60(b) because it
would permit plaintiffs to “evade those explicit time
limitations in” Rule 60(b)(1) (relief given mistake or
excusable neglect) and Rule 60(b)(2) (relief given new
evidence). Pet.Br.31-33. But the Second Circuit has
never suggested that vacatur and amendment are per-
missible where a complaint failed due to counsel’s mis-
take or where a plaintiff simply wants to present new
evidence over a year after judgment. Instead, a district
court’s failure to give plaintiffs at least one meaningful
opportunity to replead may constitute extraordinary
circumstances, and vacatur and amendment may be
appropriate.

In Mandala, the Second Circuit determined which
provision of Rule 60(b) applied before turning to the
policies and standards of either Rule 60(b) or Rule
15(a): “Proper characterization of Plaintiffs’ Rule 60(b)
motion is a threshold issue because, as previously ex-
plained, [Rule 60(b)’s] provisions are subject to differ-
ent filing limitations . . . .” 88 F.4th at 359. The Second
Circuit determined that Rule 60(b)(6) was the proper
rule because “insufficient pleading is not categorically
a ‘mistake,” and Plaintiffs’ belief that their Complaint
satisfied the standards for pleading a disparate impact
claim was well-founded, even if ultimately erroneous.”

1d

7 BLOM contends that this Court should read Rule 60(b)
with Rule 1, not Rule 15(a). Pet.Br.35-38. But Rule 1 does not
negate Rule 15—to the extent Rule 1 provides any guidance here,
it is its command to secure the “just” outcome.
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Nor does the decision below conflict with Rule
60(b)(2), which only permits vacatur to introduce (1)
newly discovered evidence (2) within a year of judg-
ment. The Second Circuit does not permit post-judg-
ment amendments “based on previously omitted alle-
gations,” as BLOM asserts (or evidence discovered
over a year after judgment). Pet.Br.33. In fact, Metzler
rejected an attempt to circumvent Rule 60(b)(2)’s
“newly discovered evidence standard.” 970 F.3d at 146.
That case still required a showing of extraordinary cir-
cumstances under Rule 60(b)(6). BLOM points out
that movants might introduce allegations they could
have presented before, Pet.Br.33, but Rule 60(b) gives
reasons for vacating a judgment—it does not limit
what a party can include in an amended pleading once
vacatur and leave to amend are granted.

To be clear, BLOM no longer appears to contest
that Rule 60(b)(6) applies in this case. The district
court itself found that Rule 60(b)(6) applied here, not-
ing that “none of [the other provisions] are applicable”
to Plaintiffs’ motion for vacatur. Pet.App.12. BLOM
did nevertheless argue to the panel below that Rule
60(b)(1) applied, but the circuit did not accept the ar-
gument, assessing the case under Rule 60(b)(6). See
Pet.App.6-7. BLOM did not challenge the district
court’s or circuit court’s application of Rule 60(b)(6) in
its petition for certiorari or in their merits brief to this
Court.

IV. Extraordinary Circumstances Are Present
Here Because After Honickman II Clarified
the Previously “Ambigulous]” Legal Stand-
ards, Plaintiffs Were Denied Any Oppor-
tunity to Meet Them.

As this Court has explained, “[iln determining
whether extraordinary circumstances are present
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[under Rule 60(b)(6)], a court may consider a wide
range of factors,” including “the risk of injustice to the
parties’ and ‘the risk of undermining the public’s con-
fidence in the judicial process.” Buck, 580 U.S. at 123
(quoting Liljeberg, 486 U.S. at 864). In Mandala, the
Second Circuit noted several factors in that case that
established exceptional circumstances for purposes of
a motion for post-judgment amendment:

[1] Plaintiffs have yet to be afforded a single op-
portunity to amend their pleading; [2] the orig-
mal dismissal of the Complaint was premised
on grounds subject to reasonable, actual, and
vigorous debate; [3] Plaintiffs diligently prose-
cuted their case at all times; and [4] Plaintiffs’
proposed amendments address the sole plead-
ing deficiency identified by the district court.

88 F.4th at 365.

Plaintiffs meet all of these factors here. Denying
Plaintiffs leave to amend risks injustice, as they may
lose their only opportunity to have this case decided on
the merits, as the statute of limitations has run on
their claims. See LeBlanc v. Cleveland, 248 F.3d 95,
101 (2d Cir. 2001) (finding “extraordinary circum-
stances’ under Rule 60(b)(6), because [plaintiff] would
be left without a remedy if the motion [for vacatur and
leave to amend] were not granted”). And where the
case 1s at its earliest stage, with no discovery con-
ducted, the prejudice to BLOM is limited solely to
briefing a new motion to dismiss against allegations
tailored to meet the legal standards articulated by the
Second Circuit and this Court in 7aamneh. The poten-
tial burden of re-briefing a motion to dismiss is already
built into Rules 15(a)(1) and (2) and is not the kind of
prejudice that the Rule considers. See, e.g., Patton v.
Guyer, 443 F.2d 79, 86 (10th Cir. 1971) (“There is
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invariably some practical prejudice resulting from an
amendment, but this is not the test for refusal of an
amendment. . .. The defendants were not prejudiced
in terms of preparing their defense to the amend-
ment.”).

Indeed, courts have applied more liberal standards
to motions for post-judgment amendment at early
stages in the litigation. For example, the Fifth Circuit
held that “the Rule 15 standards apply when a party
seeks to amend a judgment that has been entered
based on the pleadings,” but doubted whether those
standards would apply “after trial.” S. Constructors
Grp. v. Dynalectric Co., 2 F.3d 606, 611 (5th Cir. 1993).
See also Duggins v. Steak ‘n Shake, Inc., 195 F.3d 828,
834 (6th Cir. 1999) (holding that amendment risks sig-
nificant prejudice “after the close of discovery”); Ru-
otolo v. City of N.Y., 514 F.3d 184, 187, 192 (2d Cir.
2008) (similar).

Plaintiffs have also yet to be afforded a single
meaningful opportunity to amend their complaint; the
basis for the original dismissal of the complaint was
not merely open to “vigorous debate,” Mandala, 88
F.4th at 365, but entirely incorrect; Plaintiffs dili-
gently prosecuted their case, appealing and moving for
vacatur expeditiously; and Plaintiffs’ proposed amend-
ments could address the actual defects in the com-
plaint that the Second Circuit identified.

BLOM argues that no extraordinary circumstances
are present here because (1) the district court’s deci-
sion was affirmed on the same grounds it provided; (2)
Plaintiffs waived any “right” to an amendment be-
cause they did not take the district court’s invitations
to amend; (3) even if the district court was wrong, a
clarification or change in law is not an extraordinary
circumstance; and (4) Plaintiffs are at “fault” for
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failing to amend or delaying doing so. Pet.Br.39-45.
The first two reasons are addressed above: the dismis-
sal decision was premised on “the wrong legal stand-
ard,” and the Second Circuit did not find that Plaintiffs
“waived” any meaningful opportunities to amend.

BLOM asserts that “mere clarification of the law is
not extraordinary,” as it “is what appellate courts do
day in and day out”—and, in fact, “this Court has held
that even an outright change in the law does not war-
rant relief under Rule 60(b)(6).” Pet.Br.19 (citing Gon-
zalez, 545 U.S. at 537). But in Gonzalez, the change in
law was made in another case after the case under re-
view was decided, leading this Court to remark: “[ilt is
hardly extraordinary that subsequently, after peti-
tioner’s case was no longer pending, this Court arrived
at a different interpretation.” 545 U.S. at 537. Moreo-
ver, Mr. Gonzalez failed to show sufficient diligence
because he did not “seek review of the District Court’s

decision” on the issue relating to his vacatur motion.
1d.

Here the “clarification” came 1n the same case, as a
result of Plaintiffs’ appeal. See Charles Schwab, 883
F.3d at 89-90. The Second Circuit “acknowledgeld] the
district court’s decision came before our opinion
in Kaplan [II] clarified the import of our earlier
JASTA aiding-and-abetting precedents which may
have generated some ambiguity as to the proper
standard.” Pet.App.40 n.11. It is manifestly unfair to
expect Plaintiffs to fully understand a set of legal
standards that were still being “recast[l,” Oral Arg. at
13:23-38, when the district court could not.

BLOM argues in the alternative that if the Second
Circuit’s clarification was “in line with [Plaintiffs’]
own interpretation” of JASTA, Plaintiffs “never ‘ex-
plain[ed] why they did not allege facts sufficient to
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satisfy the standard for which they were advocating.”
Pet.Br.41 (quoting Pet.App.17 n.5). But while Plain-
tiffs were indeed broadly correct about JASTA’s plead-
ing standards—a fact that BLOM argues somehow
counts against them—they could not anticipate the ev-
1dentiary distinction newly articulated by the Second
Circuit between “publicly available evidence” and
“public sources.”

In fact, this Court has held that even a change in
law in another case can constitute extraordinary cir-
cumstances. See Kemp v. United States, 596 U.S. 528,
540 (2022) (noting “the availability of Rule 60(b)(6) to
reopen a judgment in extraordinary circumstances, in-
cluding a change in controlling law” and citing cases)
(Sotomayor, J., concurring). For example, a change in
law relating to the same incident justified reversing a
three-year-old denial of certiorari, because “the inter-
est in finality of litigation must yield where the inter-
ests of justice would make unfair the strict application
of our rules”—another recitation of the balancing test.
Gondeck v. Pan Am. World Airways, Inc., 382 U.S. 25,
26-28 (1965). The Tenth Circuit also found such a
change in law in another case an “extraordinary situ-
ation justifying Rule 60(b)(6) relief.” Pierce v. Cook &
Co., 518 F.2d 720, 723-24 (10th Cir. 1975) (en bano).
The interests of justice and demands of fairness are
even more pronounced when the relevant “change in
law” occurs in the same case.

Petitioner’s fourth waiver argument is wrong as
well: unlike BLOM’s cases rejecting post-judgment
amendments that were strategically delayed like
James and Rozensweig, Plaintiffs here are not at any
“fault” and did not engage in any “gamesmanship.”
Pet.Br.27, 33, 36, 44. They timely appealed the district
court’s incorrect dismissal decision and, once “[alrmed
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with [the Second Circuit’s] clarifications,” promptly
moved for vacatur and leave to amend. There was no
“undue delay’—although “delay alone, regardless of
its length is not enough to bar [amendment] if the
other party is not prejudiced.” Moore v. Paducah, 790
F.2d 557, 560 (6th Cir. 1986) (quoting 3 Moore’s Fed-
eral Practice, para. 15.08 at 15.76). As explained
above, BLOM would not be unduly prejudiced by vaca-
tur and amendment here.

CONCLUSION

BLOM quotes extensively from Ackermann v.
United States to argue that ““[t|here must be an end to
litigation someday . ...” Pet.Br.1, 29 (quoting 340 U.S.
193, 198 (1950)). BLOM’s comparison of Ackermann to
this case is illustrative of its arguments generally. In
Ackermann, the petitioners sought vacatur four years
after judgments were entered following a trial, in or-
der to bring an extremely late appeal. This case has
never even entered discovery. See Dubicz v. Common-
wealth Edison Co., 377 F.3d 787, 793 n.1 (7th Cir.
2004) (“It is important to emphasize that this litiga-
tion has never progressed beyond the pleadings stage.
This 1s not the case where a plaintiff seeks to amend
its complaint after the close of discovery or on the eve
of trial.”). Plaintiffs didfile a timely and necessary ap-
peal. Dismissal here is hardly what this Court in
Ackermann meant by “someday.”

The judgment of the court of appeals should be af-
firmed and the case should be remanded for further
proceedings.
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