
IN THE SUPREME COURT OF THE UNITED STATES 
 

_______________ 
 
 

No. 23-1229 
 

ENVIRONMENTAL PROTECTION AGENCY, PETITIONER 
 

v. 
 

CALUMET SHREVEPORT REFINING, L.L.C., ET AL. 
 

_______________ 
 
 

ON WRIT OF CERTIORARI 
TO THE UNITED STATES COURT OF APPEALS 

FOR THE FIFTH CIRCUIT 
 

_______________ 
 
 

MOTION FOR LEAVE TO FILE  
THE JOINT APPENDIX UNDER SEAL 

 
_______________ 

 

The Solicitor General, on behalf of the Environmental 

Protection Agency (EPA), respectfully seeks leave to file under 

seal a confidential joint appendix consisting of one volume.  That 

volume consists of documents relevant to the final actions under 

review in this case that contain information claimed by respondents 

as confidential business information.  Under applicable 

regulations, EPA is not permitted to disclose that information.  

See 40 C.F.R. 2.201-2.215.  Because the confidential business 

information permeates each of the documents, it is not feasible to 

provide a redacted copy of the appendix.  The documents were 
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accordingly treated as confidential documents under seal by the 

court of appeals in this case, pursuant to the attached protective 

order, which remains in effect.  See C.A. Doc. 182-2 (Jan. 9, 

2023).  Counsel for respondents have authorized the Solicitor 

General to represent that they join in this motion.   

Respectfully submitted. 

 
ELIZABETH B. PRELOGAR 
  Solicitor General 
 Counsel of Record 

 
 
 
DECEMBER 2024 



 
 

United States Court of Appeals 

for the Fifth Circuit
 ___________  

 
No. 22-60266 

 ___________  
 
Calumet Shreveport Refining, L.L.C.; Placid Refining 
Company, L.L.C., Ergon Refining, Incorporated; 
Wynnewood Refining Company, L.L.C., 
 

Petitioners, 
 

versus 
 
United States Environmental Protection Agency, 
 

Respondent, 
 

consolidated with 
 ___________  

 
No. 22-60425 

 ___________  
 
Wynnewood Refining Company, L.L.C.; Calumet 
Shreveport Refining, L.L.C.; San Antonio Refinery, 
L.L.C.; 
 

Petitioners, 
 

versus 
 
United States Environmental Protection Agency, 
 

Respondent, 
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consolidated with 

 
 ___________  

 
No. 22-60433 

 ___________  
 
Ergon Refining, Incorporated; Ergon-West Virginia, 
Incorporated, 
 

Petitioners, 
 

versus 
 
United States Environmental Protection Agency, 
 

Respondent, 
 

consolidated with 
 

 ___________  
 

No. 22-60434 
 ___________  

 
Placid Refining Company, L.L.C., 
 

Petitioner, 
 

versus 
 
United States Environmental Protection Agency, 
 

Respondent. 
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 ______________________________  

 

Petition for Review from an Order of the 

Environmental Protection Admin 

Agency No. 87 Fed. Reg. 24300 

Agency No. EPA-420-R-22-011 

Agency No. 87 Fed. Reg. 34873 

Agency No. 87 Fed. Reg. 34873 

Agency No. 87 Fed. Reg. 34873 

 ______________________________  

 

ORDER: 

 IT IS ORDERED that Respondent’s consent motion to file 

protective order is GRANTED. 

 IT IS FURTHER ORDERED that, as requested in Respondent’s 

motion, the following stipulated terms shall govern the production, use, and 

submission of Confidential Business Information or material claimed as 

Confidential Business Information (together “CBI”) in the course of case 

No. 22-60266 (which includes consolidated case Nos. 22-60425, 22-60433, 

& 22-60434), shall preclude inappropriate use of such CBI for purposes other 

than case No. 22-60266, and constitutes a court order for the purposes of 40 

C.F.R. § 2.209(d).  This Order does not alter the requirement in certain 

regulations, e.g., 40 C.F.R. § 2.209(d), to notify non-parties that the U.S. 

Environmental Protection Agency (“EPA” or “Agency”) intends to 

disclose CBI to a non-EPA party.  If EPA will be disclosing the CBI of a non-

party, found in Agency files, to a non-EPA party in the litigation, EPA may 

be required to notify the non-party either directly or by notice published in 

the Federal Register.  This Order does not address the validity of any CBI 

claim that has been or will be made under federal statutes and regulations. 
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1. EPA shall not consider any disclosure of CBI in the course of 

case No. 22-60266 to persons other than EPA to be a waiver of such claim of 

confidentiality as to EPA or to be a public disclosure of such information, if 

the disclosure is made pursuant to the terms of this Order.  No document 

containing, referring to, or otherwise disclosing CBI shall be publicly filed 

with the Court.  CBI shall be submitted to the Court only under seal in 

accordance with Fifth Cir. R. 25.2.8 and Paragraph 3(b) of this Order. 

 2. CBI shall include: 

(a) Material identified as “Contains Material Claimed as 
CBI” in the Index of Documents attached to EPA’s 
Administrative Record Certification for case No. 22-
60266, or on the face of any individual document. 

(b) Material that was not accompanied by a claim of 
confidentiality when provided to EPA but which, in 
the good-faith opinion of EPA, an affected business 
might be expected to assert such a claim if it knew that 
EPA proposed to disclose the information pursuant to 
the restrictions in 40 C.F.R. Part 2, Subpart B, 
“Confidentiality of Business Information.” 

(c) Material or information that was submitted to EPA 
under a claim of confidentiality, including material 
constituting trade secrets or CBI pursuant to 40 
C.F.R. Part 2, Subpart B, the Freedom of Information 
Act (“FOIA”), Trade Secrets Act of 15 U.S.C. § 1905, 
or other federal statutes or regulations. 

(d) Material, including all notes, memoranda, and 
calculations, that, if disclosed, may reveal information 
that could be claimed as CBI. 

Information that is or becomes publicly available through means other than 

as a result of a violation of this Order or a violation of other relevant 

confidentiality requirements (including those imposed upon EPA) shall not 
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constitute CBI, and to the extent that a party obtains information outside the 

context of case No. 22-60266 by means other than violating this Order or 

violating other relevant confidentiality requirements (including those 

imposed upon EPA), that party shall not be limited in its use of such 

information by this Order. 

3. For case No. 22-60266, CBI shall be designated, marked, and 

managed as follows: 

(a) Respondent EPA filed an Administrative Record 
Certification in case No. 22-60266 on December 16, 
2022, Doc. 00516581616, and, subject to this Order, 
will produce documents identified in the Index of 
Documents that the non- EPA parties request.  The 
requested documents may contain CBI as defined in 
this Order.  Materials designated by EPA on the Index 
of Documents as containing claimed CBI are, in all 
respects, considered to be “SUBJECT TO 
PROTECTIVE ORDER IN CASE NO. 22-60266 
(5TH CIR.).”  In any production of these documents 
to any non-EPA party to case No. 22-60266, EPA shall 
so indicate on each page of the document for which a 
CBI claim is asserted that the CBI is “SUBJECT TO 
PROTECTIVE ORDER IN CASE NO. 22-60266 
(5TH CIR.).” 

(b)  Briefs, pleadings, and other material filed with the Court 
that contain or disclose CBI shall be filed in accordance 
with Fifth Cir. R. 25.2.8, with one sealed brief filed 
electronically with the Court and emailed to all counsel, 
and if the Court orders the filing of a redacted copy, an 
electronic copy filed with all pages that include CBI 
redacted. For purposes of compliance with Fifth Cir. 
R. 25.2.8, and because of the burdens and delay 
associated with a comprehensive page-by-page review for 
specific CBI in the administrative record, the entirety of 
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a document or other material identified as containing CBI 
in the Administrative Record Certification shall be 
treated as containing CBI unless specifically designated 
otherwise. 

(c)  Except for material designated and produced by EPA as 
part of the Administrative Record Certification for case 
No. 22-60266, pursuant to Paragraphs 2(a) and 3(a), for 
the production or disclosure of documents containing 
CBI, a party may designate as containing CBI any portion 
of a document, material, or other information (electronic 
or otherwise) in the course of case No. 22-60266.  Those 
portions of documents or other material containing CBI 
shall be marked “SUBJECT TO PROTECTIVE 
ORDER IN CASE NO. 22-60266 (5TH CIR.).”  If only 
a portion or portions of the material on a page qualifies 
for protection under this Order, the party claiming CBI 
must identify the protected portion or portions by making 
appropriate markings in the margin.  The party asserting 
or preserving a claim of CBI shall also make available a 
version of the document that redacts only those portions 
for which it has asserted or preserved a claim of CBI. 

(d) A party who intends, during any hearing in case No. 22-
60266, to present argument or other material containing 
CBI shall so advise the other parties and the Court so that 
any appropriate steps may be taken before such 
presentation or reference is made and shall arrange for 
the pages of any transcript containing information to be 
marked “SUBJECT TO PROTECTIVE ORDER IN 
CASE NO. 22-60266 (5TH CIR.).”  Any party 
participating in the hearing, or the parties jointly, may 
submit a motion to the Court providing suggested 
procedures or protocols to protect the confidentiality of 
the CBI at that hearing, including but not limited to 
moving for a closed hearing. 
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4. CBI shall be received by and held in strict confidence by the 

non-EPA parties and shall be used only for the purposes of case No. 22-

60266, and shall not be used by non-EPA parties (except by the owner of such 

information) for any purpose outside of case No. 22-60266.  Except as 

provided in Paragraph 7 of this Order, CBI may be disclosed only to: (i) the 

Court and court personnel, including any court reporters, provided that any 

pleading or other document filed with the Court that contains or discloses 

material designated as CBI is filed under seal according to Paragraph 3(b) of 

this Order, and (ii) the following persons after signature by each such person 

of the Certification (Attachment A hereto) that the person has received a 

copy of this Order and agrees to be bound thereby, and under the conditions 

described for each (collectively “Qualified Persons”): 

(a)  Outside counsel retained by the non-EPA parties to 
represent them in case No. 22-60266, including 
employees, contractors, and clerical, secretarial, and 
paralegal support staff.  Such counsel have the 
obligation reasonably to limit and control the number of 
employees, contractors, and support staff who have 
access to CBI received from other parties and to ensure 
that each such person is aware of and complies with the 
terms and conditions of this Order. 

(b)  In-house litigation counsel for the non-EPA parties and 
their respective employees assisting in case No. 22-
60266.  Such counsel have the obligation reasonably to 
limit and control the number of employees who have 
access to CBI received from other parties and to ensure 
that each such person is aware of and complies with the 
terms and conditions of this Order. 

(c)  Employees or contractors of the United States involved 
in case No. 22-60266 or the underlying final actions 
being challenged who have a need to access CBI. 
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5. No person who is a Qualified Person as defined in this Order 

may further disseminate any CBI except as expressly authorized in this Order 

unless required by law, including a court order. 

6. Counsel of record for each party shall be responsible for 

obtaining all Certifications required by this Order in advance of any 

disclosure that may be permitted by this Order, and maintaining in 

safekeeping all original Certifications. 

 7. Nothing in this Order shall limit a non-EPA party’s use of its 

own CBI, nor prevent a non-EPA party from disclosing its own CBI to any 

person.  Such disclosures shall not affect any “Confidential Business 

Information” or “CBI” designation made pursuant to the terms of this 

Order, so long as disclosure is made in a manner that is reasonably calculated 

to maintain the confidentiality of the information.   

 8. Except for material designated and produced by EPA as part of 

the Administrative Record Certification for case No. 22-60266 pursuant to 

Paragraphs 2(a) and 3(a), any non-EPA party may challenge the designation 

of some or all of the content of a document as CBI by serving written notice 

of such challenge on counsel for the non-EPA party that made the designation 

at least sixty (60) days prior to the deadline for the filing of EPA’s response 

brief, or within thirty (30) days of receiving documentation or material for 

which CBI has been claimed, whichever is later.  The non-EPA party 

opposing the CBI designation may then file an appropriate motion or other 

submission with the Court, which may include a request for redacted versions 

of documents that contain both CBI and non-CBI information.  Challenged 

material that is the subject of a proper motion shall be considered CBI until 

the motion is resolved by the Court. 

 9. Confidentiality under this Order is to be maintained both 

during and after the final disposition of case No. 22-60266.  After the 
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conclusion of case No. 22-60266, the non-EPA parties in receipt of CBI that 

they do not own shall destroy or return such CBI to counsel for the non-EPA 

party that owns such CBI, including all copies thereof, provided that outside 

counsel of record for each non-EPA party in receipt of CBI that it does not 

own may maintain a copy of any briefs, pleadings, or other material filed with 

or presented to the Court in case No. 22-60266.  Any documents identified 

in the Administrative Record Certification and that EPA produces to the 

non-EPA parties shall be returned to EPA by counsel of record for the non-

EPA parties at the conclusion of the case, i.e., after resolution of any appeal. 

 10. The production, use, and submission, pursuant to the terms of 

this Order, of CBI shall not be construed as a waiver by any person or entity 

of any claim of CBI. 

       

_________________________ 

                                                  Cory T. Wilson 
                                                               United States Circuit Judge 
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ATTACHMENT A 

Certification 
 

I, ____________________________________, hereby certify 

under penalty of perjury that I have received a copy of and read the Stipulated 

Protective Order Governing Confidentiality relating to the confidentiality of 

information in Calumet Shreveport Refining, LLC, et al. v. EPA, case No. 22-

60266 (and consolidated case Nos. 22-60425, 22-60433, & 22-60434), and I 

agree to, and will, keep information confidential in accordance with the terms 

of said Stipulated Protective Order Governing Confidentiality. 

                                                 

_________________________________________ 

  Signature                                                                                    Date 

 

  __________________________________ 

  Affiliation or Employer 
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