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INTRODUCTION

In their opposition brief, the Respondents studiously 
ignore one of the most notable aspects of the Thomas 

December 14, 2019 the date of this incident “there has 
not yet . . . been a recognition by this Court of the right 

Petition App. 17.  Rather than adopt the conclusion that 

an extreme circumstances exception which is applicable 

are starkly presented in the amicus briefs submitted in 

International Union of Police Associations at 4-8.  The 

immunity is at issue there must be controlling precedent 

into a rarely used exception which, applied properly, has 

presented in this case.

In what may be a tacit concession that their arguments 
on the merits of the petitions are lacking, the Respondents 
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to deny certiorari for reasons other than the merits of the 

ARGUMENT

A.  The Court of Appeals Adoption of an Extreme 
Circumstances Standard was Clear Error in Direct 
Conflict with this Court’s Multiple Decisions 

Approach Lower Courts must Take in Assessing 

circumstances exception adopted by the Third Circuit 
has been sanctioned by this Court only twice in the 

.  Both 
decisions – Hope v. Pelzer, 536 U.S. 730 (2002) and Taylor 
v. Riojas

Court as “antithetical to human dignity” Hope, 536 U.S. 
at 745 and “particularly egregious”.  Taylor, 592 U.S. at 

conduct in each case supported the conclusion that any 

The “exceedingly rare” extreme circumstances 
exception predicated on egregious misconduct or acts 
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Mr. Thomas requested and was refused medical care or 
exhibited signs or complaints of medical distress that 

him to a hospital.  Mr. Thomas denied cocaine ingestion, 
responded coherently to questions, and repeatedly stated 
in response to inquiries that he felt “ok”.  There are no 

Thomas actually swallowed, knew that the cocaine was 
laced with fentanyl or knew the degree of toxicity the 

Mr. Thomas for signs of medical distress and saw none.  

County Prison took six minutes.  The Respondents 
acknowledged in their amended complaint that medical 
staff at the prison transferred detainees to “nearby 
UPMC Pinnacle Harrisburg Hospital for treatment.”  

medical staff at the prison presumably with the intent 
of transferring Mr. Thomas to the nearby hospital for 
treatment if that was deemed necessary.  He was assessed 
by the medical staff and cleared to stay.

The Respondents do not contest any of this.  Nor 

amended complaint.  Their opposition brief is notable 
more for the arguments they do not make than for the 
arguments that they do.  They do not dispute the Third 
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complaint of feeling hot while a short distance from the 
prison supported a clearly established right to be taken 
immediately to a hospital for treatment rather than to a 
prison where he could be assessed by medical staff and 
transferred to a nearby hospital for treatment after being 
assessed.

The qualified immunity analysis adopted by the 

conceded that a constitutional right to be taken to a 
hospital under these or closely analogous facts was not 
clearly established by binding precedent or a robust 

incident.  Neither the Respondents nor the Thomas 

this case in the extraordinary circumstances exception.  

the Mayor of Harrisburg to a local news outlet that the 
Harrisburg Police Department had “a policy to take an 
arrestee to the hospital rather than the booking center if 



5

There are myriad problems with this analysis.  The 
Harrisburg Police Policy articulated by Mayor Papenfuse 

mandate.  It does not set a constitutional standard of 

noted “a municipal policy cannot substitute for controlling 

on reasonable notice not one predicated on constitutional 

expanding the extraordinary circumstances exception 
beyond its doctrinal foundation.

B.  There are no Vehicle Problems that Counsel against 
the Court’s Review at this Stage of the Proceedings

unrelated to the merits of the petitions which they assert 
should counsel this Court to deny certiorari.  None of 
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principle that qualified immunity issues should be 

immunity is “an immunity from suit rather than a mere 
defense to liability.”  Mitchell v. Forsyth, 472 U.S. 511, 

of participating in litigation.  For that reason, this court 

litigation.”  Anderson v. Creighton, 483 U.S. 635, 646 n. 
6 (1987).  In appropriate cases such as this the earliest 

P. 12(b)(6).

presents disputed issues of fact which must be addressed 

not identify any disputed factual issues and they do not 

as set out in the amended complaint.  The District Court 
accepted as true all well-pleaded facts in the amended 
complaint and all reasonable inferences arising from those 

by both Courts was whether on the basis of those facts 

that doctrine.  Disputed issues of fact played no role in 
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further in the Courts of Appeals to allow the issue to be 
addressed by this Court, if at all, at some indeterminate 
time in the future if there is a split between the Circuits.  
Supreme Court Rule 10 does not designate a split among 

immunity issues in the Third Circuit for an indeterminate 

immunity issues at the earliest possible stage.  There 
is no basis in common sense or the law for this Court to 

certiorari petitions until there is a split in the Circuits, a 

Finally, Respondents argue that this case does not fall 

make split second decisions can be a factor in assessing 
Graham v. Connor, 490 U.S. 386, 

circumstances that posed no imminent danger.  See, e.g. 
District of Columbia v. Wesby, 583 U.S. 48 (2018); Hunter 
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v. Bryant

their duties whether made under duress or not.  Adding 

CONCLUSION

The petition for writ of certiorari should be granted.
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