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LOKEN, Circuit Judge.

Appellant Hawkeye Gold, LLC, an Iowa-based
seller of livestock feed, brought this action against
China National Materials Industry Import and Export
Corporation, commonly known as Sinoma, to recover
an unpaid default judgment Hawkeye Gold obtained in
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a prior action against Non-Metals, Inc., Sinoma’s now-
defunct wholly owned United States subsidiary, for
breach of a contract to purchase livestock feed. After
six years of contentious litigation, the district court!
dismissed Hawkeye Gold’s Second Amended Com-
plaint for lack of personal jurisdiction. Hawkeye Gold
appeals, raising numerous issues. We affirm.

I. Background

Hawkeye Gold markets livestock feeds, including
a corn byproduct known as dried distiller’s grain with
solubles (“DDGS”). At the time in question, Non-
Metals, an Illinois or Arizona corporation based in Illi-
nois, purchased livestock feed from U.S. suppliers for
resale to customers in China, including Sinoma, Non-
Metals’ corporate parent. Sinoma is a global interna-
tional “trade platform” for agricultural and other
products. It is a subsidiary of China National Materi-
als Group Corporation, an affiliate of the Central Gov-
ernment of China.

Between 2011 and 2014, Non-Metals entered into
dozens of sales contracts, on Hawkeye Gold’s Sales
Contract form, in which Non-Metals purchased DDGS
livestock feed that Non-Metals then resold in China. In
2010, a new genetic trait known as MIR162 was intro-
duced that became part of the DDGS market world-
wide, approved by 19 countries including the United
States and then under review in China. In 2012 and

! The Honorable Stephen B. Jackson, Jr., United States
Magistrate Judge for the Southern District of lowa.
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2013, Hawkeye Gold received a license from the Chi-
nese government approving the quality of its DDGS
feed. Sinoma representatives also gave Sinoma’s ap-
proval after inspecting Hawkeye Gold’s Iowa facilities.

In December 2013, an agency of the Chinese gov-
ernment announced that it was making efforts to pre-
vent the importation of DDGS containing the MIR162
genetic trait. The U.S. grain industry found no objec-
tive basis for this policy and considered it a protection-
ist action intended to impact high feed prices in China.
With knowledge of the announcement, but considering
it a trade maneuver, Sinoma continued purchasing
Hawkeye Gold DDGS from Non-Metals. On July 22,
2014, Hawkeye Gold and Non-Metals executed an-
other DDGS Sales Contract (“the Contract”), in which
Hawkeye Gold agreed to sell 6,000 metric tons of
DDGS to Non-Metals, to be shipped to Qingdao, China,
between August 1 and September 15, 2014. The Con-
tract names Sinoma as the consignee. Two days later,
the Chinese government, strengthening its efforts to
ban MIR162, announced that DDGS shipments into
China would be rejected or destroyed unless accompa-
nied by a U.S. government certification that the DDGS
did not contain MIR162. When Hawkeye Gold was
unable to obtain certification for 1,000 metric tons of
DDGS already en route to China under the Contract,
Non-Metals refused to pay Hawkeye Gold for the
DDGS under the terms of the Contract. Hawkeye Gold
diverted the DDGS to other destinations, sold it at a
substantial loss, and sued Non-Metals for breach of
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contract in the Southern District of Iowa in October
2015.2

Non-Metals failed to answer Hawkeye Gold’s com-
plaint. After the district court entered a default, Haw-
keye Gold moved for a default judgment. It considered
seeking to add Sinoma as a defendant to the contract
action but decided on a later action against Sinoma.
The district court entered a default judgment holding
Non-Metals liable for $748,103.69 in contract damages
and $8,089.07 in attorneys fees and costs. Hawkeye
Gold, LL.C v. Non-Metals, Inc., No. 4:15-cv-00230, 2016
WL 8290123 (S.D. Iowa Jan. 27, 2016).

In June 2016, Hawkeye Gold filed this lawsuit
against Sinoma seeking to recover its unpaid judgment
for breach of contract from Sinoma as the disclosed
principal of Non-Metals, an agent acting within the
scope of its actual and apparent authority. Non-Metals
was dissolved by the end of 2016 without paying Haw-
keye Gold under the default judgment. When Sinoma
failed to answer this second complaint, Hawkeye Gold

2 Hawkeye Gold alleged that it diverted the DDGS at sea and
sold it at a loss to mitigate its damages. If litigated, this would be
a debatable assertion. Not only did Hawkeye Gold allow the
DDGS to be shipped knowing the Government of China was
likely soon to ban importation of the MIR162 trait, it also failed
to insist that Non-Metals obtain an international commercial let-
ter of credit, the prevailing way to protect sellers in international
export/import transactions. See Moog World Trade Corp. v. Ban-
comer, S.A., 90 F.3d 1382, 1385-86 (8th Cir. 1996). Of course,
Non-Metals might have refused to provide letter-of-credit protec-
tion — the extensive record is silent on that question — in which
case it would be clear that Hawkeye Gold knowingly took this
substantial risk of loss in hopes of a quick profit.
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moved for entry of default. The clerk entered the de-
fault in December 2016. In February 2017, the district
court granted Sinoma’s motion to set aside the default
because service of process was improper. After four
more years of disputed attempts to serve process, Si-
noma answered Hawkeye Gold’s complaint in May
2021, denying “that Non-Metals was an agent of Si-
noma” and asserting lack of personal jurisdiction as an
affirmative defense because “Sinoma did not have the
minimum contact[s] with the forum state.” See Fed. R.
Civ. P. 12(b)(2). Some months later, Hawkeye Gold filed
its Second Amended Complaint, which added allega-
tions regarding the relationship of the parties and a
claim for punitive damages. Hawkeye Gold also filed
three motions to compel discovery responses and pro-
duction of requested documents, which the district
court granted in part and denied in part.

In February 2022, Sinoma moved to dismiss Haw-
keye Gold’s Second Amended Complaint, arguing as
relevant here that the district court lacked personal ju-
risdiction. Hawkeye Gold resisted the motion, support-
ing its resistance with declarations, deposition
testimony, exhibits, and a report from an expert on
Chinese law. With that motion pending, Hawkeye Gold
moved for sanctions under Rule 37 based on Sinoma’s
alleged discovery violations, seeking an order “that
Sinoma is liable as principal for the acts of its agent,
Non-Metals,” and prohibiting Sinoma from “introduc-
ing evidence opposing Hawkeye Gold’s contention that
Non-Metals is an agent or mere instrumentality of
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Sinoma.” The district court entered an order denying
that motion on July 12, 2022. Two weeks later, the
court entered an order dismissing Hawkeye Gold’s
Second Amended Complaint “[bJecause this Court
lacks personal jurisdiction over defendant.” Hawkeye
Gold appeals the dismissal order.

On appeal, Hawkeye Gold argues that the district
court erred in dismissing the Second Amended Com-
plaint because (i) Sinoma waived its lack of personal
jurisdiction defense; (ii) Sinoma is a party to the Con-
tract and therefore bound by the contractual provision
submitting to the exclusive jurisdiction of any court
sitting in Des Moines, Iowa; (iii) evidence of agency and
mere instrumentality supports personal jurisdiction;
(iv) Sinoma has the minimum contacts required for
specific personal jurisdiction; and (v) the district court
erred in denying Rule 37 relief precluding Sinoma from
raising a personal jurisdiction defense.

II. Discussion

A. Waiver. Federal Rule 12(h)(1)(A) provides
that a party waives a personal jurisdiction defense by
“omitting it from a motion in the circumstances de-
scribed in Rule 12(g)(2).” Rule 12(g)(2) provides: “[A]
party that makes a motion under this rule must not
make another motion under this rule raising a defense

3 In other words, Hawkeye Gold sought as a discovery sanc-
tion an order rejecting Sinoma’s jurisdictional defense. See Insur-

ance Corp. of Ireland, LTD v. Compagnie des Bauxites de Guiner,
456 U.S. 694, 707-09 (1982).
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or objection that was available to the party but omitted
from its earlier motion” (emphasis added). Relying on
out-of-circuit decisions, Hawkeye Gold argues that
Sinoma waived its right to contest personal jurisdic-
tion by failing to raise this defense in its first motion
to the district court, the motion to set aside the default
entered by the Clerk of Court.

We have never held that a party waives potential
Rule 12(b) defenses by failing to include them in a mo-
tion to set aside a default.* The argument is contrary
to the plain language of Rule 12(g)(2), which expressly
limits its application to motions made after prior mo-
tions “made under this rule,” meaning Rule 12 motions.
Rule 55 governs default procedures. Rule 55(a) pro-
vides that the Clerk is required to enter a default
against a party who fails to plead or defend once that
failure is shown. When a default is entered, Rule 55(c)
provides that it can be set aside upon a showing of good
cause. A motion under Rule 55(c) is not a motion under
Rule 12, nor does Rule 55 require a party to present
defenses in seeking to set aside a default. It says noth-
ing about defenses being waived if not raised. Thus, a
Rule 55(c) motion to set aside a default does not trigger
the waiver provisions of Rules 12(g)(2) and 12(h).

Rule 55(c) also provides that the court “may set
aside a final default judgment under Rule 60(b)” (em-
phasis added). Most of the cases from other circuits on

4 Hawkeye Gold cites Nationwide Eng’g & Control Systems,
Inc. v. Thomas, 837 F.2d 345 (8th Cir. 1988), to support its waiver
argument, but that case concerned waiver of defenses in state
court prior to removal, not waiver under the federal rules.
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which Hawkeye Gold relies involved prior attacks on
final default judgments. We express no view on that is-
sue. We simply conclude that Sinoma’s motion to set
aside the default was not a Rule 12 motion, and there-
fore Sinoma preserved its personal jurisdiction defense
by raising it in answers to Hawkeye Gold’s complaints
filed after the default was set aside for improper ser-
vice.

B. Personal Jurisdiction — Threshold Pro-
cedural Issues. “We review questions of personal ju-
risdiction de novo.” Whaley v. Esebag, 946 F.3d 447,451
(8th Cir. 2020). The burden of proof is on a plaintiff
seeking to establish the district court’s jurisdiction;
this burden does not shift because the defendant chal-
lenges jurisdiction. Gould v. P.T. Krakatau Steel, 957
F.2d 573, 575 (8th Cir. 1992). However, Rule 12(b)(2)
requires the defendant to assert a lack of personal ju-
risdiction defense in its responsive pleading or by mo-
tion “before pleading.” Thus, to survive a timely motion
to dismiss for lack of personal jurisdiction, the plaintiff
need only “make a prima facie showing that personal
jurisdiction exists” by pleading “sufficient facts to sup-
port a reasonable inference that the defendant can be
subjected to jurisdiction within the state,” which may
be shown by submitting “affidavits and exhibits sup-
porting or opposing the motion.” K-V Pharm. Co. v. J.
Uriach & CIA,S.A., 648 F.3d 588, 591-92 (8th Cir. 2011)
(quotations omitted). Because a prima facie showing is
less onerous than meeting the burden to prove juris-
diction, we have repeatedly said that, “[w]here no hear-
ing is held [on the motion to dismiss for lack of




App. 9

personal jurisdiction], we must view the evidence in
the light most favorable to the plaintiff and resolve fac-
tual conflicts in the plaintiff’s favor.” Fastpath, Inc. v.
Arbela Techs. Corp., 760 F.3d 816, 820 (8th Cir. 2014).

Hawkeye Gold argues the district court failed to
follow this “minimal” standard for a threshold show-
ing. But the question is not so simple, precisely because
personal jurisdiction is a “threshold” issue in the liti-
gation, and resolving the issue is not confined to the
pleadings, as are prima facie requirements in other
contexts. “Ultimately ... a plaintiff must establish
facts supporting jurisdiction over the defendant by a
preponderance of the evidence. . . . either at trial or at
a pretrial evidentiary hearing.” Grayson v. Anderson,
816 F.3d 262, 268 (4th Cir. 2016) (citations omitted).
But the court noted, citing Fed. R. Civ. P. 43(c), that not
all evidentiary hearings involve evidence taken orally
in open court:

As with many pretrial motions, a court
has broad discretion to determine the proce-
dure that it will follow in resolving a Rule
12(b)(2) motion. If the court deems it neces-
sary or appropriate, or if the parties so request,
it may conduct a hearing and receive, or not,
live testimony. It may also consider jurisdic-
tional evidence in the form of depositions, in-
terrogatory answers, admissions, or other
appropriate forms. But we see no reason to
impose on a district court the hard and fast
rule that it must automatically assemble at-
torneys and witnesses when doing so would
ultimately serve no meaningful purpose. . . .
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At bottom, a district court properly car-
ries out its role of disposing of a pretrial mo-
tion wunder Rule 12(b)(2) by applying
procedures that provide the parties with a fair
opportunity to present the court the relevant
facts and their legal arguments before it rules
on the motion.

Id. at 268-69 (emphasis added). The court in Grayson
concluded that, if a district court conducts a hearing
limited in this fashion, it may find by a preponderance
of the evidence that it lacks personal jurisdiction. Id.,
followed in Sneha Media & Enter., LL.C v. Assoc. Broad-
cating Co. P LTD, 911 F.3d 192, 197 (4th Cir. 2018). We
agree. In our view this is not inconsistent with our
prior panel opinions.

In this case, the district court noted at the start of
its lengthy dismissal order that it “considers the mo-
tion to be fully submitted. Oral argument by counsel
has not been requested and is not necessary.” After re-
viewing in detail Hawkeye Gold’s extensive pleadings,
and the massive evidentiary submissions and legal ar-
guments made by both parties, the court stated that it
“has viewed the evidentiary materials presented by
the parties in a light most favorable to Hawkeye Gold.
In the opinion of the Court, Hawkeye Gold has not suf-
ficiently met its burden of making a prima facie show-
ing of personal jurisdiction over Sinoma.”

On appeal, Hawkeye Gold complains that the
court did not properly view the evidentiary materials
in the light most favorable to a plaintiff resisting a
Rule 12(b)(2) motion to dismiss. But Hawkeye Gold did
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not move for reconsideration of the dismissal order and
request an evidentiary hearing or additional jurisdic-
tional discovery. Four months earlier, in the Conclusion
to its memorandum opposing Sinoma’s motion to dis-
miss, Hawkeye Gold had urged denial and alterna-
tively requested “discovery to resolve the jurisdictional
dispute and ... a hearing to the extent necessary.”
Sinoma then produced extensive discovery materials
in response to the court’s order granting in part Haw-
keye Gold’s motions to compel. When the court denied
Hawkeye Gold’s motion for a Rule 37 sanctions order
that would resolve the jurisdiction issue, two weeks be-
fore its dismissal order, Hawkeye Gold was on notice
the court considered the record adequate to decide the
Rule 12(b)(2) issue. If Hawkeye Gold considered the
record inadequate, it should have renewed its request
for a hearing or further discovery, or moved for recon-
sideration of the dismissal order on this ground. Apply-
ing the procedural framework of Grayson v. Anderson,
we consider the record sufficient to require Hawkeye
Gold to establish personal jurisdiction by a preponder-
ance of the evidence. We will conduct our de novo re-
view of the dismissal order accordingly.

C. Personal Jurisdiction — Merits Issues.
The Due Process Clause of the Fourteenth Amendment
limits the authority of courts in this country to exercise
personal jurisdiction over an out-of-state defendant.
Daimler AG v. Bauman, 571 U.S. 117, 126 (2014), citing
International Shoe Co. v. Washington, 326 U.S. 310
(1945). “Due process requires that the defendant pur-
posefully establish ‘minimum contacts’ in the forum
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state such that asserting personal jurisdiction and
maintaining the lawsuit against the defendant does
not offend ‘traditional conceptions of fair play and sub-
stantial justice.”” K-V Pharm. Co., 648 F.3d at 592 (quo-
tation omitted). The defendant must purposefully avail
itself “of the privilege of conducting activities within
the forum State, thus invoking the benefits and protec-
tions of its laws.” Burger King Corp. v. Rudzewicz, 471
U.S. 462, 475 (1985). We analyze five factors and the
totality of the circumstances in assessing minimum
contacts: “(1) the nature and quality of [defendant’s]
contacts with the forum state; (2) the quantity of such
contacts; (3) the relation of the cause of action to the
contacts; (4) the interest of the forum state in providing
a forum for its residents; and (5) convenience of the
parties.” Kaliannan v. Liang, 2 F.4th 727, 733 (8th Cir.
2021), cert. denied, 142 S. Ct. 758 (2022). The first
three factors are primary and carry more weight. Id.

Personal jurisdiction may be established by gen-
eral jurisdiction, in which case the forum state has
power to adjudicate any cause of action involving a
particular defendant, or by specific jurisdiction, which
“requires that the cause of action arise from or relate
to a defendant’s actions within the forum state,” the
third of the five due process factors. Wells Dairy, Inc. v.
Food Movers Int’l, Inc., 607 F.3d 515, 518 (8th Cir.),
cert. denied, 562 U.S. 962 (2010). For the district court
to exercise specific personal jurisdiction over Sinoma,
Hawkeye Gold must show that jurisdiction is both au-
thorized by Iowa’s long-arm statute and permitted by
the Due Process Clause. Fastpath, 760 F.3d at 820. In
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this case, Hawkeye Gold argues only that Sinoma is
subject to specific jurisdiction in Iowa, so we need not
address general personal jurisdiction. The Supreme
Court of Iowa has interpreted its long-arm statute and
rules to extend as far as due process allows, so our fo-
cus is on whether the district court’s exercise of per-
sonal jurisdiction over Sinoma would comport with due

process. See Hammond v. Fla. Asset Fin. Corp., 695
N.W.2d 1, 5 (Towa 2005).

To establish specific personal jurisdiction, the de-
fendant’s contacts with the forum State “must be based
on ‘some act by which the defendant purposefully
avails itself of the privilege of conducting activities
within the forum State, thus invoking the benefits and
protections of its laws.”” Creative Calling Solutions,
Inc. v. LF Beauty Ltd., 799 F.3d 975, 980 (8th Cir. 2015),
quoting Burger King, 471 U.S. at 474-75. For contrac-
tual claims, an out-of-state defendant’s contract with a
citizen of Iowa is insufficient. Whether defendant “pur-
posefully established minimum contacts” requires
evaluation of “prior negotiations and contemplated fu-
ture consequences, along with the terms of the contract
and the parties’ actual course of dealing.” Id. (quota-
tion omitted). When the contract is between an Iowa
exporter and the United States subsidiary of a foreign
importer, this analysis is complex.

In resisting Sinoma’s motion to dismiss, Hawkeye
Gold argued to the district court that Sinoma’s direct
contacts with Iowa were sufficient to establish specific
personal jurisdiction. It further argued that personal
jurisdiction is properly asserted because Non-Metals
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was acting as Sinoma’s agent or alter-ego, citing alle-
gations in the Second Amended Complaint that, “con-
strued in favor of Hawkeye Gold, are sufficient for
notice pleading of these claims.” In reply to the agency
claim, Sinoma argued Hawkeye Gold presented no ev-
idence supporting a theory of piercing the corporate
veil to establish personal jurisdiction. In its sur-reply,
Hawkeye Gold argued that “evidence that multiple Si-
noma employees traveled to Iowa to meet with Haw-
keye Gold in connection with DDGS, and that [Jason]
Mao — one of the Sinoma employees who traveled to
Iowa — was a Sinoma employee at the time he negoti-
ated and executed the contract, is more than enough to
satisfy Hawkeye Gold’s burden.” The district court re-
jected this contention:

To begin, the sales contract between
Hawkeye Gold and Non-Metals is not a suffi-
cient contact with Iowa to support personal
jurisdiction over Sinoma. Foremost, Sinoma
was not a party to the contract. Even when the
dispute as to the role and employment of Ja-
son Mao is viewed in favor of Hawkeye Gold,
it remains as fact Sinoma was not a party to
the contract.

1. Was Sinoma a Party to the Contract?’ The
Second Amended Complaint acknowledged that “[t]he

5 The Contract includes a “Consent to Jurisdiction” provision
in which each party “irrevocably submits to the exclusive jurisdic-
tion of any United States or Iowa District Court sitting in Des
Moines.” “Due process is satisfied when a defendant consents to
personal jurisdiction by entering into a contract that contains a
valid forum selection clause.” Dominium Austin Partners, L.L.C.
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Contract does not specifically name or identify Sinoma
as the principal,” but alleged that “Non-Metals exe-
cuted the Contract while acting within the scope of its
actual authority as an agent for its principal, Sinoma,
binding Sinoma to the Contract.” Being bound by a
contract is of course not the same as being a named
party to the contract. The district court concluded that
the Contract by itself was not a sufficient contact to
establish specific personal jurisdiction primarily be-
cause “Sinoma was not a party to the contract.” On ap-
peal, Hawkeye Gold argues that, because Non-Metals
was acting as the agent of Sinoma, a disclosed princi-
pal, when it entered in the Contract, the district court
erred in not finding that Sinoma is a party to the sales
Contract despite only being named consignee and not
signing the contract. This argument was not clearly
made to the district court, nor did Hawkeye Gold move
for reconsideration of the dismissal order on this
ground.®

Under Iowa law, “an agency relationship exists
when there is (1) ‘manifestation of consent by one

v. Emerson, 248 F.3d 720, 726 (8th Cir. 2001). Thus, Sinoma be-
ing a party to the contract is crucial if there is no other basis for
specific personal jurisdiction.

6 The reason may be that an agent acting for a disclosed prin-
cipal is not liable as a contracting party. See Rowe v. State Tax
Comm’n of Towa, 91 N.W.2d 548, 554-55 (Iowa 1958). Thus, Haw-
keye Gold’s decision to sue Non-Metals for failure to pay under
the Contract was inconsistent with this new claim on appeal. Per-
haps we would need to vacate the default judgment if we upheld
the claim that Sinoma was a party to the contract. We need not
consider this issue.
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person, the principal, that another, the agent, shall act
on the former’s behalf and subject to the former’s con-
trol,” and (2) ‘consent by the latter to so act.”” Vroegh v.
TIowa Dep’t of Corrections, 972 N.W.2d 686, 707 (Iowa
2022) (emphasis added). For example, in Kanzmeier v.
McCoppin, where a cattle buyer’s agent testified that
he “act[ed] as an agent for the man that is getting the
cattle,” receiving only a commission from the sale pro-
ceeds, the Court held this was sufficient evidence of a
contract between the buyer and seller because “the or-
der buyer acted on behalf of the plaintiff and was sub-
ject to his control and consent with regard to the
purchase of the steers.” 398 N.W.2d 826, 830 (Iowa
1987).

Personal jurisdiction was not at issue in
Kanzmeier, and the agent was not a party to the con-
tract at issue, as Non-Metals is in this case. Hawkeye
Gold has cited no Iowa case even suggesting that, when
a purchase contract is between a foreign buyer’s
United States agent and an Iowa seller, the foreign
buyer becomes a party to the contract and is therefore
subject to specific personal jurisdiction in Iowa because
the buyer, named as consignee of the goods to be
shipped, was a disclosed principal, even if the agent
was not subject to the principal’s control. This is not
Iowa law, nor is it consistent with Eighth Circuit prec-
edent:

Our cases consistently have insisted that
“personal jurisdiction can be based on the ac-
tivities of [a] nonresident corporation’s in-
state subsidiary ... only if the parent so
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controlled and dominated the affairs of the
subsidiary that the latter’s corporate exist-
ence was disregarded so as to cause the
residential corporation to act as the nonres-
idential corporate defendant’s alter ego.”

Viasystems, Inc. v. EBM-Papst St. Georgen GMBH, 646
F.3d 589, 596 (8th Cir. 2011), quoting Epps v. Stewart
Info. Servs. Corp., 327 F.3d 642, 648-49 (8th Cir. 2003).

It is common for foreign importers to use U.S. sub-
sidiaries or purchasing agents in effecting interna-
tional export/import transactions, in part because both
the United States seller and the foreign buyer “fears
[breach of contract] litigation in the other party’s
‘home court.”” Moog, 90 F.3d at 1385. Adopting Haw-
keye Gold’s unprecedented contention — that the pur-
chase of Iowa agricultural products by such an agent
without more makes the foreign buyer a party to a
breach-of-contract action and therefore subject to the
jurisdiction of Iowa courts — could have a disastrous
impact on this important part of Iowa’s economy. For-
eign buyers will simply purchase agricultural products
from U.S. sellers in another State or from sellers in a
foreign country that does not impose this potentially
significant cost. Avoiding unfavorable dispute resolu-
tion requirements — a form of non-tariff barrier — is a
significant part of international economic competition.
Therefore, we conclude the Supreme Court of Iowa
would not adopt this contention. Moreover, even if con-
sistent with Iowa law, the contention does not satisfy
governing due process standards. A foreign corporation
with no other minimum contacts with Iowa does not
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9

“reasonably anticipate being haled into court there’
when it receives goods shipped abroad by its U.S. sub-
sidiary but was not a named party in the purchase
agreement. As the Supreme Court has repeatedly cau-
tioned, “[g]reat care and reserve should be exercised
when extending our notions of personal jurisdiction
into the international field.” Asahi Metal Ind. Co. v. Su-
perior Court of Cal., 480 U.S. 102, 115 (1987) (quotation

omitted); see Falkirk Min. Co. v. Japan Steel Works,
Ltd., 906 F.2d 369, 376 (8th Cir. 1990).

Hawkeye Gold also argues that Sinoma is judi-
cially estopped to argue it was not a party to the Con-
tract because Sinoma admitted Non-Metals was its
agent in its motion to set aside the first default. This
contention is without merit. “Whenever a party takes
a position in a legal proceeding and succeeds in main-
taining that position, the doctrine of judicial estoppel
operates to prevent that party from later assuming a
contrary position.” Gustafson v. Bi-State Dev. Agency
of Missouri-Illinois Metro. Dist., 29 F.4th 406, 410 (8th
Cir. 2022). In arguing to set aside the default, Sinoma’s
counsel summarized allegations in Hawkeye Gold’s
Complaint that a principal-agent relationship existed
between Sinoma and Non-Metals and argued that,
even if true, service of process on Sinoma was not ef-
fective because Non-Metals was not its general agent.
This was not an admission that Non-Metals was Si-
noma’s agent when entering into the Contract with
Hawkeye Gold. Judicial estoppel does not apply.

2. Was Non-Metals the Alter-Ego or Mere In-
strumentality of Sinoma? Iowa law recognizes a
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corporate subsidiary’s separate corporate identity but
“under exceptional circumstances” will disregard a
subsidiary’s separate identity — i.e., pierce the corpo-
rate veil — “where doing so would prevent the parent
from perpetuating a fraud or injustice, evading just re-
sponsibility or defeating public convenience.” Briggs
Transp. Co., Inc. v. Starr Sales Co., Inc., 262 N.W.2d
805, 809-10 (Iowa 1978). Applying that principle, we
have held that personal jurisdiction may be based on
the activities of a nonresident’s in-state subsidiary “if
the parent so controlled and dominated the affairs of
the subsidiary that the latter’s corporate existence was
disregarded.” Epps, 327 F.3d at 649. Hawkeye Gold ar-
gues that Non-Metals was Sinoma’s alter-ego; there-
fore, the corporate veil can be pierced and Non-Metals’
contacts in Iowa attributed to its parent, Sinoma.

Based on the extensive Rule 12(b)(2) record, the
district court rejected this contention:

Hawkeye Gold has not presented factual
evidence showing Sinoma controlled and dom-
inated the affairs of Non-Metals to the extent
Non-Metals was acting as Sinoma’s alter
ego. . . . Instead, the evidence shows Sinoma
as a parent company in China was buying
product from a wholly owned subsidiary in the
United States which had contracted with an
Iowa company to obtain the product. Such cir-
cumstances do not equate to an alter-ego rela-
tionship.

On appeal, Hawkeye Gold argues that substantial evi-
dence shows Non-Metals was “merely a buying office,”
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did not have significant assets, had managers em-
ployed only by Sinoma, and allegedly obeyed Sinoma’s
directive to stop paying Hawkeye Gold. Sinoma re-
sponds that Non-Metals maintained a separate busi-
ness; it sold to many customers in addition to Sinoma
and marked up prices to generate profits on products
sold to Sinoma. After de novo review of the record, we
conclude that Hawkeye Gold failed to prove by a pre-
ponderance of the evidence that the district court has
specific personal jurisdiction because of “exceptional
circumstances” that permit the court to disregard sub-
sidiary Non-Metals’ separate identity under Iowa law.

3. Did Sinoma Itself Have Sufficient Mini-
mum Contacts? It is undisputed that Sinoma is reg-
istered and incorporated in China, with a principal
place of business in Beijing; does not lease or own prop-
erty in Iowa; does not sell or advertise products in
Iowa; does not hold assets or accounts in Iowa; and
does not maintain a registered agent or license to do
business in Iowa. At the time in question, Sinoma
owned Non-Metals, a United States subsidiary based
in Illinois that regularly purchased DDGS from Haw-
keye Gold in Iowa that was then shipped to consignee
Sinoma in China. Hawkeye Gold seeks to recover from
Sinoma an unpaid default judgment entered in Haw-
keye Gold’s prior breach of contract action against
Non-Metals, an action in which Hawkeye Gold elected
not to join Sinoma as an additional party defendant.

As we have explained, we reject Hawkeye Gold’s
contention that Sinoma was a party to the Contract, so
personal jurisdiction may not be based on the “Consent
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to Jurisdiction” provision in the Contract. In addition,
Hawkeye Gold has failed to show that Sinoma is re-
sponsible for Non-Metals’s breach of contract because
Non-Metals was an alter-ego whose separate corporate
identity may be disregarded under Iowa law. So on
what other basis may specific personal jurisdiction
over Sinoma be exercised? Hawkeye Gold argues that
Sinoma had sufficient minimum contacts to the trans-
action to establish specific personal jurisdiction — it
twice sent Sinoma employees to Hawkeye Gold’s Iowa
facility to ensure that Hawkeye Gold’s DDGS met Si-
noma’s standards; Jason Mao, who was a Sinoma “Sen-
ior Business Manager” from December 10, 2012 to
December 9, 2015, negotiated the Contract between
Hawkeye Gold and Non-Metals; in January 2014, by-
passing direct seller Non-Metals, Sinoma requested
$20,000 compensation for defective DDGS purchased
from Hawkeye Gold; Sinoma allegedly directed Non-
Metals not to pay Hawkeye Gold’s contract damages
when the DDGS was diverted; and Sinoma represent-
atives visited Hawkeye Gold in 2015 to resolve Haw-
keye Gold’s dispute with Non-Metals.

“For contractual claims, personal jurisdiction is
proper where the defendant reach|es] out beyond one
state and create[s] continuing relationships and obli-
gations with citizens of another state.” Creative Call-
ing, 799 F.3d at 980, quoting Burger King, 471 U.S. at
473. Here, the district court noted, “[t]he evidentiary
materials presented to this Court fall short of showing
Sinoma, as opposed to its United States subsidiary
Non-Metals, reached out and created continuing
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relationships and obligations within Iowa.” The ques-
tion is whether Sinoma reached out and created rela-
tionships within Iowa. As Sinoma was not a party to
the Contract, and Non-Metals was not its alter-ego, the
answer is clearly no. The only relationships created in
Iowa was an ongoing course of dealing between Non-
Metals and Hawkeye Gold to send products out of
Iowa. This relationship had no continuing impact on
the forum State and its citizens, other than providing
a forum to resolve a specific contract dispute between
Hawkeye Gold and a party over which specific personal
jurisdiction may be exercised with regard to that
transaction, here, Non-Metals. Moreover, stripped of
Hawkeye Gold’s agency theories of liability, this law-
suit is not a claim based on Sinoma’s breach of a con-
tract with Hawkeye Gold. It is a claim for refusing to
pay a default judgment entered against its separate,
now-defunct U.S. subsidiary. Thus, there is no relation
between Sinoma’s alleged minimum contacts and the
cause of action asserted in this action,” the essential
third due process factor that Hawkeye Gold must
prove by a preponderance of the evidence to establish
specific personal jurisdiction. See, e.g., Wells Dairy, 607
F.3d at 518. The district court properly rejected this
theory of specific personal jurisdiction over Sinoma.

7 As the district court noted, that Sinoma representatives
visited Hawkeye Gold in 2015 to resolve Hawkeye Gold’s dispute
with Non-Metals “fails to support personal jurisdiction over

Sinoma.” See Digi-Tel Holdings, Inc. v. Proteq Telecomms. (PTE),
Ltd., 89 F.3d 519, 524 (8th Cir. 1996).
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D. The Denial of Rule 37 Relief. Hawkeye
Gold argues the district court abused its discretion
in denying its motion for an order establishing that
“Sinoma is liable as principal for the acts of its agent,
Non-Metals” and barring Sinoma from introducing
evidence contesting Hawkeye Gold’s “contention that
Non-Metals is an agent or mere instrumentality of
Sinoma,” as sanctions for Sinoma’s alleged discovery
failures. See Fed. R. Civ. P. 37(b)(2)(A). In denying this
relief, the district court properly noted that it has
“wide latitude in imposing sanctions” for discovery vi-
olations, but its “discretion narrows as the severity of
the sanction or remedy it elects increases.” Wegener v.
Johnson, 527 F.3d 687, 692 (8th Cir. 2008). Here,
whether Sinoma is liable as principal for the acts of its
agent, Non-Metals, “is a key central determination in
this case, encompassing both factual matters and legal
principles on which the parties have firm divergent
views.” Without “excus[ing Sinoma’s] failure to obey its
orders or to fully respond to discovery requests,” the
court concluded that “the record before the Court does
not sufficiently establish conduct by Sinoma which
warrants the relief sought.” Our review of the record
strongly supports this conclusion. Our review of Rule
37 sanctions is deferential, but when the sanction im-
posed is “tantamount to a dismissal of [the imposing
party’s] claims,” the district court should “consider|]
the possibility of lesser sanctions,” such as granting a
continuance or imposing monetary sanctions relating
to discovery abuse. Heartland Bank v. Heartland Home
Fin., Inc. 335 F.3d 810, 817 (8th Cir. 2003). Here, lesser
sanctions were clearly available, yet Hawkeye Gold
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requested a sanction eliminating Sinoma’s personal ju-
risdiction defense, which we have now upheld on the
merits. There was no abuse of the district court’s dis-
cretion in denying this Rule 37 sanction relief.

The judgment of the district court is affirmed.
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA

CENTRAL DIVISION

HAWKEYE GOLD, LLC, * CIVIL NO.

Plaintiff, ~ ,  4:16-cv-00355-SBJ

V. *

CHINA NATIONAL : ORDER
i‘%ﬁggﬁﬁﬁ%&gﬁgﬁ «  (Filed Jul. 25, 2022)
CORPORATION d/b/a :
SINOMA, i

Defendant. =«

I. INTRODUCTION

Before the Court is a Motion to Dismiss Plaintiff’s
Second Amended Complaint (Dkt. 164) filed by defend-
ant China National Materials Industry Import and
Export Corporation d/b/a Sinoma (“Sinoma”). Sinoma
contends this case should be dismissed pursuant to
Federal Rule of Civil Procedure 12(b)(2) for lack of per-
sonal jurisdiction. Sinoma emphasizes it is a Chinese
corporation and asserts it has insufficient contacts
with Iowa for this Court to have jurisdiction. Sinoma
also contends the case should be dismissed pursuant
to Rule 12(b)(6) for failure to state a claim upon which
relief can be granted. Sinoma asserts plaintiff’s claims
are barred by the doctrines of merger and res judi-
cata/claim preclusion due to the entry of default judg-
ment obtained by plaintiff against its subsidiary in a
prior lawsuit.
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Plaintiff Hawkeye Gold, LLC (“Hawkeye Gold”)
resists the motion. Dkt. 168. Hawkeye Gold first con-
tends Sinoma waived its challenge to personal jurisdic-
tion. In turn, Hawkeye Gold asserts this Court has
personal jurisdiction over Sinoma due to sufficient con-
tacts with Iowa. Hawkeye Gold also contends the doc-
trines of merger and res judicata do not bar its claims.
Sinoma refutes those assertions in reply (Dkt. 169) to
which Hawkeye Gold filed a sur-reply (Dkt. 173).

The Court considers the motion to be fully submit-
ted. Oral argument by counsel has not been requested
and is not necessary. L.R. 7(c). For the reasons which
follow, the Motion to Dismiss Plaintiff’s Second
Amended Complaint is granted due to lack of personal
jurisdiction over defendant.

II. BACKGROUND

Hawkeye Gold is an Iowa-based marketer of feed
products. Dkt. 157 q 6. Hawkeye Gold entered into doz-
ens of contracts over two years with Non-Metals Inc.
(“Non-Metals”) for the purchase of dried distiller’s
grain with solubles (“DDGS”). Id. Sinoma is the prin-
cipal and sole shareholder of Non-Metals, a United
States company. Id. A final purchase contract for
DDGS was entered into with Non-Metals in July 2014.
Id. | 8. Hawkeye Gold alleges that “[upon instruction
from Sinoma, Non-Metals repudiated and defaulted on
the contract while part of the shipment was on the wa-
ter in route to China.” Id.
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In July 2015, Hawkeye Gold brought a lawsuit
against Non-Metals for breach of contract. See Haw-
keye Gold, LLC v. Non-Metals, Inc., Civil No. 4:15-cv-
00230-REL-RAW (S.D. Iowa 2015) (“Hawkeye Gold I).
Within its First Amended Complaint, Hawkeye Gold
asserted the following:

Non-Metals is an Arizona corporation with its
principal place of business in Bolingbrook, Il-
linois. Non-Metals is owned and, upon infor-
mation and belief, at minimum under certain
influence of the Chinese National Materials
Industry Import and Export Corporation
known as Sinoma (“Sinoma”).

Hawkeye Gold I, Dkt. 4 | 2. In support of its claim for
breach of contract, Hawkeye Gold alleged the following
facts:

Hawkeye Gold markets feed products pro-
duced by ethanol plants including dried dis-
tillers grains with solubles (“DDGS”). Non-
Metals is engaged in the business of buying
DDGS and, upon information and belief, has
done so at least in part at the request, and/or
for the benefit, of Sinoma or one of its design-
ees.

On or about July 22, 2014, Hawkeye Gold en-
tered into the Contract with Non-Metals for
the sale of DDGS. . ..

Hawkeye Gold shipped several tons of DDGS
to Non-Metals and, upon information and be-
lief, has did so at least in part at the request,
and/or for the benefit, of Sinoma or one of its
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designees. Non-Metals failed to pay invoices
issued by Hawkeye Gold totaling $737,048.05
relating to the DDGS in accordance with the
Contract. . . .

Hawkeye Gold has made demand to Non-
Metals for payment owed to Hawkeye Gold
under the terms of the Contract but no pay-
ment has been received.

Id. {1 5-8. For the elements of the claim, Hawkeye
Gold alleged as follows:

A valid enforceable contract exists in the form
of the Contract by and between Hawkeye Gold
and Non-Metals.

The terms and conditions of the Contract re-
quired Hawkeye Gold to deliver shipments of
DDGS to Non-Metals and for Non-Metals to

make full payment to Hawkeye Gold.

Hawkeye Gold has performed all the terms
and conditions required under the Contract
including delivery or attempted delivery of
the DDGS to Non-Metals under the terms of
the Contract.

Non-Metals breached the Contract in at least
these particular ways, that is, by refusing to
accept delivery of the DDGS delivered or at-
tempted to be delivered by Hawkeye Gold pur-
suant to the Contract and further by failing to
make payment in the amount of $737,048.05
under invoices delivered to Non-Metals and
due and owing under the Contract.
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Hawkeye Gold has suffered damages as a re-
sult of the breach of the Contract by Non-

Metals in the amount of $737,048.05 plus
interest.

Id. 9 10-14. Sinoma was not named as a defendant in
this lawsuit.

Non-Metals did not file an answer or otherwise re-
spond to the complaint. Upon motion by Hawkeye
Gold, the Clerk of Court entered default against Non-
Metals. Hawkeye Gold I, Dkt. 11. Upon further motion
by Hawkeye Gold, and order of the Court, default judg-
ment was entered in April 2016 “in favor of Hawkeye
Gold, LLC. and against Non-Metals, Inc. in the total
amount of $748,103.69 representing the amount owed
by Non-Metals, Inc. under contract and accrued inter-
est at the contract interest rate.” Hawkeye Gold I, Dkt.
21. Judgment was additionally entered “for attorney
fees and costs in the total amount of $8,089.07” plus
post-judgment interest. Id.

In June 2016, Hawkeye Gold initiated this present
action with the filing of a Complaint and Jury Demand
against Sinoma. Dkt. 1. In this initial Complaint, Haw-
keye Gold asserted:

Sinoma is a wholly-owned subsidiary, agency
and instrumentality, and trade platform of
China National Materials Group Corporation
Ltd. a/k/a Sinoma Group (“Sinoma Group”).
Sinoma Group, among other things, is en-
gaged in international trade and has subsidi-
aries or branches in more than 60 foreign
countries or regions including the United
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States. Sinoma is the principal and sole share-
holder of Non-Metals, Inc. (“Non-Metals”), an
Arizona corporation serving as agent of Si-
noma with its principal place of business,
upon information and belief, in Bolingbrook,
Illinois.

Id. | 2. Hawkeye Gold further alleged:

Non-Metals on behalf of Sinoma entered into
dozens of contracts over two years with Haw-
keye Gold for the purchase of dried distiller’s
grain with solubles (“DDGS”).

Sinoma employees were involved in either ne-
gotiating or executing the performance of con-
tracts for Non-Metals, upon information and
belief, while acting under the direction and
control of Sinoma. Bills of lading, certificates
of origin and other shipping documents relat-
ing to the sale of DDGS from Hawkeye Gold
to Non-Metals expressly show the DDGS was
for the benefit of Non-Metals’ principal, Si-
noma.

Hawkeye Gold executed its final purchase
contract with Non-Metals on behalf of Sinoma
in July 2014. Upon instruction from Sinoma,
Non-Metals repudiated and defaulted on the
contract while part of the shipment was on
the water in route to China. Hawkeye Gold de-
manded payment for DDGS under the con-
tract. ...

Hawkeye Gold brought suit against Non-
Metals in this Court. Non-Metals defaulted.
This Court entered judgment in favor of
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Hawkeye Gold in the amount of $756,192.76.
The judgment remains unpaid.

Id. 19 11-14.

Hawkeye Gold indicated it “brought this action to
recover the amount of the judgment plus other relief

from Sinoma as Non-Metals’ principal under the con-
tract.” Id. | 14. It is further stated:

The jurisdiction of this Court over Sinoma is
governed by the Foreign Sovereign Immuni-
ties Act, 28 U.S.C. §§ 1602-1611 (the “FSIA”)
for the reason that, upon information and be-
lief, Sinoma is an “agency or instrumentality
of a foreign state” with “a majority of [its]
shares or other ownership interest . . . owned
by a foreign state” pursuant to 28 U.S.C.
§ 1603(b)(2).

Id. | 3. Hawkeye Gold asserted a claim for breach of
contract “executed by and between Hawkeye Gold and
Non-Metals, the latter acting on Sinoma’s behalf and
subject to Sinoma’s control as its agent.” Id. ] 28.

Due to issues with service of process and proceed-
ings as to entry of default which was ultimately set
aside (Dkt. 97), Sinoma did not file an answer to the
initial complaint until May 2021. In its Answer, Si-
noma stated:

Sinoma admits that it is a company regis-
tered in China and a wholly-owned subsidi-
ary of China National Building Material
Group Co. Ltd., which is 100% owned by the
Chinese central government. Sinoma admits
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Non-Metals Inc. (“Non-Metals”), an Arizona
company, was a wholly-owned subsidiary of
Sinoma. Further, Sinoma admits to the extent
that Sinoma is engaged in international
trade.

Dkt. 98 { 2. Sinoma acknowledged Hawkeye Gold en-
tered a contract with Non-Metals but “specifically and
expressly denies that Non-Metals was an agent of Si-
noma.” Id. | 4. As an affirmative defense, Sinoma as-
serted “the Court lacks personal jurisdiction over
Sinoma because Sinoma did not have the minimum
contact with the forum state, and the Complaint
should therefore be dismissed against the Sinoma un-
der Rule 12(b)(2) of the Federal Rules of Civil Proce-
dure.” Id. p. 5. Sinoma also asserted Hawkeye Gold’s
“claims are barred by the Foreign Sovereign Immuni-
ties Act (“FSIA”) as Sinoma is an instrumentality of
the Chinese government.” Id. Sinoma further asserted,
inter alia, Hawkeye Gold’s “claims are barred by the
Doctrine of Lack of Privity, as Sinoma has never signed
or executed any contract with Hawkeye [Gold]” and by
judicial estoppel. Id. pp. 6-7.

A Stipulation Regarding First Amended Com-
plaint (Dkt. 109) was later filed by the parties which
stated as follows:

[Sinoma] has informed [Hawkeye Gold] it now
seeks to remove and/or waive any and all prior
allegations or contentions made relating to
the Foreign Sovereign Immunity Act of 1976
(the “FSIA”), 28 U.S.C. §§1602-1611, and
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further withdraws its affirmative defense
based on the FSIA.

Hawkeye Gold has prepared the attached pro-
posed First Amended Complaint (“FAC”) for
filing solely as a result of Sinoma’s new infor-
mation to Hawkeye Gold regarding the FSIA.
Sinoma stipulates, subject to the Court’s ap-
proval, to Hawkeye Gold filing the FAC in the
form of the pleading attached hereto as Ex-
hibit 1 within three (3) business days without
the need to file a motion for leave to amend.
Sinoma further stipulates Hawkeye Gold
should not be prejudiced by virtue of this stip-
ulation in the event it seeks leave to make
further amendment to the FAC. Neither Haw-
keye Gold nor Sinoma, by entering into this
Stipulation, is agreeing to the truth of the
matters alleged in any pleading filed by the
other party.

Id. pp. 1-2. Given the stipulation of the parties, the
Court granted Hawkeye Gold leave to file the amended
complaint. Dkt. 110.

Hawkeye Gold subsequently filed a First Amended
Complaint and Jury Demand (Dkt. 111) containing
similar allegations and breach of contract claim as
originally asserted but without reference to FSIA. In
Answer to the amended complaint, Sinoma again
acknowledges Hawkeye Gold executed the contract
with Non-Metals but again “specifically and expressly
denies that Non-Metals was an agent of Sinoma.” Dkt.
112 ] 21. Sinoma reiterated affirmative defenses in-
cluding “that the Court lacks personal jurisdiction over
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Sinoma because Sinoma did not have the minimum
contact with the forum state, and the Complaint
should therefore be dismissed against the Sinoma un-
der Rule 12(b)(2) of the Federal Rules of Civil Proce-
dure,” Hawkeye Gold’s “claims are barred by the
Doctrine of Lack of Privity, as Sinoma has never signed
or executed any contract with Hawkeye [Gold]” and
Hawkeye Gold’s “claims are barred by judicial estop-
pel.” Id. pp. 5-7.

Hawkeye Gold then filed a Motion for Leave to File
Second Amended Complaint (Dkt. 116) and Simona
filed a Motion for Judgment on the Pleadings (Dkt.
119). Hawkeye Gold requested leave to file a second
amended complaint to add factual allegations and le-
gal claims for punitive damages. Dkt. 116. Sinoma con-
tended the case should be dismissed pursuant to
Federal Rule of Civil Procedure 12(b)(2) for lack of per-
sonal jurisdiction and pursuant to Rule 12(c) for judg-
ment on the pleadings. Dkt. 119.

The Court granted Hawkeye Gold leave to file its
second amended complaint. Dkt. 156. Sinoma’s Motion
for Judgment on the Pleadings was denied, but without
prejudice to reassert its contentions against the second
amended complaint. Id. Hawkeye Gold filed its Second
Amended Complaint and Jury Demand (Dkt. 157). Si-
noma filed the Motion to Dismiss Plaintiff’s Second
Amended Complaint (Dkt. 164) which is now under
consideration of the Court.
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III. HAWKEYE GOLD’S SECOND
AMENDED COMPLAINT

Hawkeye Gold’s Second Amended Complaint and
Jury Demand (Dkt. 157) is similar to its prior com-
plaints. Hawkeye Gold again asserts as follows:

Sinoma is a wholly owned subsidiary and
trade platform of China National Materials
Group Corporation Ltd. a/k/a Sinoma Group
(“Sinoma Group”). Sinoma Group, among
other things, is engaged in international trade
and has subsidiaries or branches in more than
60 foreign countries or regions, including the
United States. Sinoma is the principal and
sole shareholder of Non-Metals, Inc. (“Non-
Metals”), an Arizona corporation serving as
agent of Sinoma with its principal place of
business, upon information and belief, in Bol-
ingbrook, Illinois.

Id. | 2. It is further asserted:

Venue is proper in this Court under 28 U.S.C.
§ 1391(a)(1) because Hawkeye Gold resides in
this district and Sinoma, through its agent
Non-Metals, has conducted business in this
district. Venue also is proper in this Court un-
der 28 U.S.C. § 1391(b)(3) because Sinoma is
not a resident in the United States. Venue fur-
ther is proper under the forum-selection
clause in the Contract at issue in this action
executed by Non-Metals in its capacity as an
agent for its principal, Sinoma.

Id. 1 5. As an Introduction, Hawkeye Gold makes the
following allegations:
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Hawkeye Gold is an Iowa-based marketer of
feed products. Sinoma is the principal and
sole shareholder of Non-Metals, a U.S. com-
pany previously engaged in purchasing feed
for Sinoma. Non-Metals, on behalf of Sinoma,
entered into dozens of contracts over two
years with Hawkeye Gold for the purchase of
dried distiller’s grain with solubles (“DDGS”).

Sinoma employees were involved in either ne-
gotiating or executing the performance of con-
tracts for Non-Metals, upon information and
belief, while acting under the direction and
control of Sinoma. Bills of lading, certificates
of origin and other shipping documents relat-
ing to the sale of DDGS from Hawkeye Gold
to Non-Metals expressly show the DDGS was
for the benefit of Non-Metals’ principal, Si-
noma.

Hawkeye Gold executed its final purchase
contract with Non-Metals on behalf of Sinoma
in July 2014. Upon instruction from Sinoma,
Non-Metals repudiated and defaulted on the
contract while part of the shipment was on
the water in route to China.

Id. 19 6-8.

Hawkeye Golds makes the following additional al-
legations as to the “relationship of parties”:

Sinoma is the trade platform for Sinoma
Group and is an integrative import and export
corporation with trade relationships with cus-
tomers from more than 100 countries and re-
gions in the world.
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Upon information and belief, Sinoma is en-
gaged in the business of buying DDGS in the
United States for shipment to China through
Non-Metals, Sinoma’s agent and subsidiary.
Non-Metals engaged in buying and shipping
DDGS on Sinoma’s behalf. As Sinoma’s agent,
Non-Metals procured essential materials
from American vendors on Sinoma’s behalf,
including DDGS from Hawkeye Gold.

On or about July 22, 2014, Hawkeye Gold en-
tered into the Contract. Jason Mao (“Mao”), a
Sinoma Feed Department Senior Manager
(who later delivered his business card to Haw-
keye Gold in Iowa specifically identifying him-
self as a Sinoma employee), negotiated the
terms of the Contract with Hawkeye Gold’s
representative on behalf of Non-Metals. Mao
entered into the Contract for the purchase of
DDGS from Hawkeye Gold to be produced or
coordinated from Hawkeye Gold’s headquar-
ters in Iowa. At all relevant times, Non-Met-
als, upon information and belief, acted with
actual and apparent authority on Sinoma’s
behalf, for Sinoma’s objective benefit and un-
der Sinoma’s control. . . .

The Contract does not specifically name or
identify Sinoma as the principal, but Haw-
keye Gold had notice of Sinoma’s identity as
Non-Metals’ principal. From mid-2012
through fall 2014, Mao and others associated
with Sinoma entered into dozens of agree-
ments with Hawkeye Gold for the purpose of
purchasing DDGS for Sinoma. In addition to
Mao, Hawkeye Gold received a business card
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from Wei Chao (“Chao”), a Sinoma employee
who, upon information and belief, also was in-
volved in Non-Metals’ relationship with Haw-
keye Gold. Further, Zonghuai Li is a Sinoma
Vice General Manager who served as Presi-
dent of Non-Metals in the United States and,
upon information and belief, also was involved
with Non-Metals’ relationship in purchasing
DDGS from Hawkeye Gold for delivery to Si-
noma. Documentation delivered to Hawkeye
Gold for the purchase of DDGS by Non-Met-
als, including the first trade in mid-2012,
identified Sinoma’s website and telephone
number in the signature block. Shipping doc-
umentation also listed Sinoma as the known
“consignee” for the “buyer” Non-Metals with
regard to the DDGS purchased from Hawkeye
Gold for Sinoma. In short, that Non-Metals
made the Contract as Sinoma’s agent is ascer-
tained by fair implication, from the relations
of the parties, the nature of the business of the
agency, the service to be rendered, the purpose
or transaction to be consummated and the
other circumstances surrounding Hawkeye
Gold’s prior dealings with Non-Metals and Si-
noma. . . .

The effect that Sinoma’s conduct and/or com-
munications had on Hawkeye Gold, and the
actions of Sinoma as the principal, led Haw-
keye Gold to act in good faith on the reasona-
ble presumption it was dealing with Sinoma’s
agent. In contracting with Hawkeye Gold,
Non-Metals acted on authority as Sinoma’s
agent (either knowingly permitted by Sinoma
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or from authority Sinoma holds Non-Metals
out as possessing to others).

Id. 9 11-15. Hawkeye Gold further alleges the follow-
ing events occurred:

Hawkeye Gold shipped approximately 1,000
tons of DDGS under the Contract via a Bill of
Lading designating Sinoma as the notifying
party and including a Certificate of Origin
designating Sinoma as the consignee. A bill of
lading operates as both a receipt and a con-
tract. A bill of lading on which a party is
named as a consignee binds that party to the
agreement. Sinoma is bound to the Bill of Lad-
ing through its agency relationship with Non-
Metals, one of the contracting parties, as an
intended beneficiary of the Contract. . . .

On or about August 15, 2014, Sinoma in-
formed Non-Metals through a business letter
dated August 15, 2014 (“August 15 letter”) a
Chinese agency (China AQSIQ) had “stopped
the DDGS importing procession” and a Si-
noma representative instructed a Non-Metals
representative to “pay much more attention to
the ban and . . . not ship the goods anymore”
and further stated, “If not, there would be
massive loss for both you and me.” . . .

Under Sinoma’s direction, and as a result of
the August 15 letter, upon information and be-
lief, Non-Metals repudiated and defaulted un-
der the Contract while DDGS shipped by Non-
Metals was “on the water” in route to China.
Sinoma through Non-Metals also failed and
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refused to pay for DDGS purchased under the
Contract but not yet shipped.

Under Sinoma’s direction, and as a result of
the August 15 letter, upon information and be-
lief, Non-Metals failed to pay invoices issued
by Hawkeye Gold totaling $737,048.05 relat-
ing to the DDGS, as required by and in accord-
ance with the Contract.

Hawkeye Gold made demand on Sinoma’s
agent, Non-Metals, for payment owed to Haw-
keye Gold under the Contract, but no pay-
ment has been received by Hawkeye Gold.

Id. 19 21-25.

With those allegations, Hawkeye Gold asserts the
following claim of breach of contract against Sinoma:

The existence of a contract is shown by the
Contract executed by and between Hawkeye
Gold and Non-Metals, the latter acting on Si-
noma’s behalf and subject to Sinoma’s control
as its agent:

a. Agency between Sinoma and Non-
Metals results from (1) manifesta-
tion of consent by Sinoma, the princi-
pal, that another, Non-Metals, the
agent, shall act on the former’s behalf
and subject to the former’s control,
and (2) consent by the latter, Non-
Metals, to so act. Sinoma manifested
such consent, and Non-Metals con-
sented to so act.
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b. Non-Metals executed the Contract
while acting within the scope of its
actual authority as an agent for its
principal, Sinoma, binding Sinoma to
the Contract.

c. Alternatively, Non-Metals executed
the Contract within the apparent
scope of authority conferred on it by
its principal, Sinoma, binding Si-
noma to the Contract.

Hawkeye Gold has performed all the terms
and conditions required under the Contract,
including delivery or attempted delivery of
the DDGS to Sinoma’s agent, Non-Metals.

Sinoma breached the Contract in a particular
way, namely, by refusing through its agent,
Non-Metals, to accept delivery of the DDGS
delivered or attempted to be delivered by
Hawkeye Gold pursuant to the Contract and
further by failing to make, or cause to be
made, payment in the amount of $737,048.05
under invoices delivered to Sinoma’s agent,
Non-Metals, which amount became part of a
judgment of this Court and remains due and
owing under the Contract.

Sinoma is liable to Hawkeye Gold for breach
of contract and damages and harm flowing
from same as a result of Sinoma’s conduct,
which authorizes Hawkeye Gold to disregard
the corporate entity of Non-Metals, whether
as an alter ego, mere instrumentality or other
theory, including ratification or incorporation
by reference.
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Hawkeye Gold has suffered damages as a re-
sult of the breach of the Contract and other
conduct by Sinoma and its agent, Non-Metals,
in the amount of $748,103.69, including inter-
est and attorney’s fees, which amount was
conclusively established by the judgment en-
tered by Order of this Court against Sinoma’s
agent, Non-Metals, in Hawkeye Gold, LLC v.
Non-Metals, Inc., 4:15-cv-00230-REL-RAW
(S.D. Iowa Jan. 27, 2015) (Longstaff, S.J.).

In the alternative, to the extent necessary,
Non-Metals and Sinoma were not joint con-
tractors. Recovery of judgment against Non-
Metals, agent of Sinoma, a disclosed or partially
disclosed principal, for failure of performance
under the Contract (to which Non-Metals, as
the agent, is a party) does not thereby dis-
charge Sinoma’s liability as the principal.

Id. 19 33-38. Hawkeye Gold seeks compensatory dam-
ages of at least $748,103.69 plus punitive damages. Id.
p. 13.

Attached to the Second Amended Complaint are
copies of the July 22, 2014 Sales Contract between
Hawkeye Gold and Non-Metals, the business cards of
Wei Chao and Jason Mao, the Bill of Lading and Cer-
tificate of Origin, and the August 15, 2014 letter re-
ferred to within the allegations. Id. pp. 15-22.
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IV. SINOMA’S MOTION TO DISMISS
SECOND AMENDED COMPLAINT

In the Motion to Dismiss Plaintiff’s Second
Amended Complaint (Dkt. 164), Sinoma contends this
case should be dismissed pursuant to Federal Rule of
Civil Procedure 12(b)(2) for lack of personal jurisdic-
tion. Sinoma emphasizes it is a company registered
and incorporated in China with its principal place of
business in Beijing; and has no offices or places of busi-
ness in Iowa, conducts no business in Iowa, and has no
Iowa-based subsidiaries. Sinoma insists it lacks suffi-
cient contacts with Iowa for this Court to have per-
sonal jurisdiction. Sinoma also contends the case
should be dismissed pursuant to Federal Rule of Civil
Procedure 12(b)(6) for failure to state a claim upon
which relief can be granted. Sinoma asserts Hawkeye
Gold’s claims are barred by the doctrines of merger and
res judicata/claim preclusion due to the entry of de-
fault judgment obtained by Hawkeye Gold against
Non-Metals.

In resistance (Dkt. 168), Hawkeye Gold first ar-
gues Sinoma waived its challenge to personal jurisdic-
tion. In turn, Hawkeye Gold asserts this Court has
personal jurisdiction over Sinoma due to sufficient con-
tacts with Iowa. Hawkeye Gold also contends the doc-
trines of merger and res judicata do not bar its claims.

A. Waiver

Hawkeye Gold contends Sinoma waived the de-
fense of lack of personal jurisdiction when it failed to
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raise it at the time Sinoma sought to set aside entry of
default. Dkt. 168 pp. 5, 7-8. Sinoma contends the argu-
ment is factually and legally baseless. Dkt. 169 pp. 2-
3. The Court is not persuaded Sinoma waived its de-
fense of personal jurisdiction.

Hawkeye Gold does not cite to precedential au-
thority from the Court of Appeals for the Eighth Cir-
cuit to support its argument. Nor does Hawkeye Gold
cite to any rule of procedure. In that regard, Federal
Rule of Civil Procedure 12(b) provides as follows:

Every defense to a claim for relief in any
pleading must be asserted in the responsive
pleading if one is required. But a party may
assert the following defenses by motion: (1)
lack of subject-matter jurisdiction; (2) lack
of personal jurisdiction; (3) improper venue;
(4) insufficient process; (5) insufficient service
of process; (6) failure to state a claim upon
which relief can be granted; and (7) failure to
join a party under Rule 19.

A motion asserting any of these defenses must
be made before pleading if a responsive plead-
ing is allowed. If a pleading sets out a claim
for relief that does not require a responsive
pleading, an opposing party may assert at
trial any defense to that claim. No defense or
objection is waived by joining it with one or
more other defenses or objections in a respon-
sive pleading or in a motion.

Fed. R. Civ. P. 12(b). Under Rule 12(h), a party waives
a defense in Rule 12(b)(2)-(5) by:
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(A) omitting it from a motion in the circum-
stances described in Rule 12(g)(2); or

(B) failing to either:
(i) make it by motion under this rule; or

(i1) include it in a responsive pleading or
in an amendment allowed by Rule
15(a)(1) as a matter of course.

Fed. R. Civ. P. 12(h)(1).

Sinoma explicitly asserted the defense of lack of
personal jurisdiction in its Answers to Hawkeye Gold’s
initial Complaint and First Amended Complaint. Dkt.
98 p. 5; Dkt. 112 p. 5. In response to Hawkeye Gold’s
Second Amended Complaint, Sinoma filed the motion
to dismiss pursuant to Rule 12(b)(2) for lack of per-
sonal jurisdiction now before the Court. Given the
pleadings within this case, the Court is not convinced
Sinoma waived the defense of lack of personal jurisdic-
tion.

B. Personal Jurisdiction

“Personal jurisdiction over a defendant represents
the power of a court to enter “‘a valid judgment impos-
ing a personal obligation or duty in favor of the plain-
tiff.’” Viasystems, Inc. v. EBM-Papst St. Georgen GmbH
& Co., KG, 646 F.3d 589, 592-93 (8th Cir. 2011) (quoting
Kulko v. Superior Court of Cal., 436 U.S. 84, 91 (1978)).
“‘[TThose who live or operate primarily outside a State
have a due process right not to be subjected to judg-
ment in its courts as a general matter.”” Pangaea, Inc.
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v. Flying Burrito LLC, 647 F.3d 741, 745 (8th Cir. 2011)
(quoting J. McIntyre Mach., Ltd. v. Nicastro, 564 U.S.
873, 881 (2011)). Here, Sinoma contends this Court
within the Southern District of Iowa lacks personal ju-
risdiction to enter a valid judgment against it and,
therefore, requests dismissal of the case. Hawkeye
Gold contends Sinoma’s contacts with Iowa are suffi-
cient to establish personal jurisdiction and, therefore,
urges the Court to deny Sinoma’s motion.

1. Applicable Standards for Personal Juris-
diction

“To successfully survive a motion to dismiss chal-
lenging personal jurisdiction, a plaintiff must make a
prima facie showing of personal jurisdiction over the
challenging defendant.” Fastpath, Inc. v. Arbela Techs.
Corp., 760 F.3d 816, 820 (8th Cir. 2014); see also, e.g.,
K-V Pharm. Co. v. J. Uriach & CIA, S.A., 648 F.3d 588,
591 (8th Cir. 2011); Viasystems, 646 F.3d at 592. The
“plaintiff’s prima facie showing ‘must be tested, not by
the pleadings alone, but by affidavits and exhibits sup-
porting or opposing the motion.”” Fastpath, 760 F.3d at
820 (quoted citation omitted). If there is no hearing
held on the motion, the court “must view the evidence
in a light most favorable to the plaintiff and resolve
factual conflicts in the plaintiff’s favor; however, the
party seeking to establish the court’s personal jurisdic-
tion carries the burden of proof and that burden does
not shift to the party challenging jurisdiction.” Id.; see
also, e.g., Kaliannan v. Liang, 2 F.4th 727, 733 (8th Cir.
2021), cert. denied, 142 S. Ct. 758 (2022); Whaley v.
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Esebag, 946 F.3d 447, 451 (8th Cir. 2020); Aly v.
Hanzada for Imp. & Exp. Co., LTD, 864 F.3d 844, 848
(8th Cir. 2017); K-V Pharm., 648 F.3d at 592; Viasys-
tems, 646 F.3d at 593.

The United States Supreme Court has identified
two types of personal jurisdiction: specific and general.
See, e.g., Fastpath, 760 F.3d at 820 (quoting Viasystems,
646 F.3d at 593); Steinbuch v. Cutler, 518 F.3d 580, 586
(8th Cir. 2008); Epps v. Stewart Info. Servs. Corp., 327
F.3d 642, 648 (8th Cir. 2003). “‘Specific jurisdiction re-
fers to jurisdiction over causes of action arising from or
related to a defendant’s actions within the forum
state.”” Fastpath, 760 F.3d at 820 (quoted citations
omitted). Specific jurisdiction “is appropriate only if
the injury giving rise to the lawsuit occurred within or
had some connection to the forum state, meaning that
the defendant purposely directed its activities at the
forum state and the claim arose out of or relates to
those activities.” Steinbuch, 518 F.3d at 586 (citing
Burger King Corp. v. Rudzewicz, 471 U.S. 462, 472
(1985)). General jurisdiction is “‘the power of a state to
adjudicate any cause of action involving a particular
defendant, regardless of where the cause of action
arose.”” Viasystems, 646 F.3d at 593 (quoted citations
omitted). “A state may exercise general jurisdiction if
a defendant has carried on in the forum state a contin-
uous and systematic, even if limited, part of its general
business; in such circumstances the alleged injury
need not have any connection with the forum state.”
Steinbuch, 518 F.3d at 586. Here, Hawkeye Gold as-
serts Sinoma is subject to specific jurisdiction in Iowa.
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“‘Specific personal jurisdiction can be exercised by
a federal court in a diversity suit only if authorized by
the forum state’s long-arm statute and permitted by
the Due Process Clause of the Fourteenth Amend-
ment.” Fastpath, 760 F.3d at 820 (quoting Dairy Farm-
ers of America, Inc. v. Bassett & Walker Int’l, Inc., 702
F.3d 472, 475 (8th Cir. 2012) (quoting Viasystems, 646
F.3d at 593)); see also, e.g., Morningside Church, Inc. v.
Rutledge, 9 F.4th 615, 619 (8th Cir. 2021); Federated
Mut. Ins. Co. v. FedNat Holding Co., 928 F.3d 718, 720
(8th Cir. 2019); Creative Calling Sols., Inc. v. LF Beauty
Ltd., 799 F.3d 975,979 (8th Cir. 2015); K-V Pharm., 648
F.3d at 592. “Because Iowa’s long-arm statute expands
Towa’s jurisdictional reach to the widest due process
parameters allowed by the United States Constitution,
[the court’s] inquiry is limited to whether the exercise
of personal jurisdiction comports with due process.”
Fastpath, 760 F.3d at 820 (internal quotation marks
omitted) (quoting Wells Dairy, Inc. v. Food Movers Int’l,
Inc., 607 F.3d 515, 518 (8th Cir. 2010) (quoting Ham-
mond v. Florida Asset Fin. Corp., 695 N.W.2d 1, 5 (Iowa
2005))); see also Creative Calling, 799 F.3d at 979.

“‘Due process requires that a defendant have cer-
tain ‘minimum contacts’ with the forum State for the
State to exercise specific jurisdiction.”” Morningside
Church, 9 F.4th at 619 (quoting Creative Calling, 799
F.3d at 980). As explained by the Eighth Circuit:

Due process requires that a non-resident have
minimum contacts with the forum state such
that the maintenance of the lawsuit does not
offend traditional notions of fair play and
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substantial justice. World-Wide Volkswagen v.
Woodson, 444 U.S. 286, 291-92, 100 S.Ct. 559,
564-65, 62 L.Ed.2d 490 (1980); Int’l Shoe Co.
v. Washington, 326 U.S. 310, 316, 66 S.Ct. 154,
158, 90 L.Ed. 95 (1945); Guinness Import Co.
v. Mark VII Distribs., Inc., 153 F.3d 607, 614
(8th Cir. 1998). Minimum contacts is based on
the notion that “those who live or operate pri-
marily outside a State have a due process
right not to be subjected to judgment in its
courts as a general matter.” J. Mclntyre
Mach., Ltd. v. Nicastro, ___ U.S.___, 131 S.Ct.
2780, 2787, 180 L.Ed.2d 765 (2011). A defend-
ant’s contacts with the forum state must be
sufficient so that a non-resident defendant
should reasonably anticipate being haled into
court there. World-Wide Volkswagen, 444 U.S.
at 297, 100 S.Ct. at 567; Stanton v. St. Jude
Med., Inc., 340 F.3d 690, 694 (8th Cir. 2003);
Epps, 327 F.3d at 648. Sufficient minimum
contacts requires some act by which the de-
fendant “purposely avails itself of the privi-
lege of conducting activities within the forum
State, thus invoking the benefits and protec-
tions of its laws.” J. Mclntyre, 131 S.Ct. at
2787 (quoting Hanson v. Denckla, 357 U.S.
235, 253, 78 S.Ct. 1228, 1240, 2 L.Ed.2d 1283
(1958)); see Romak USA, Inc. v. Rich, 384 F.3d
979, 984 (8th Cir. 2004).

The “purposeful availment requirement en-
sures that a defendant will not be haled into
a jurisdiction solely as the result of random,
fortuitous, or attenuated contacts or of the
unilateral activity of another party or a third
person.” Stanton, 340 F.3d at 693-94 (quoting
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Burger King v. Rudzewicz, 471 U.S. 462, 475,
105 S.Ct. 2174, 2183, 85 L.Ed.2d 528 (1985)).
“For a State to exercise jurisdiction consistent
with due process, the defendant’s suit-related
conduct must create a substantial connection
with the forum State.” Walden v. Fiore,
U.S.__,134 S.Ct. 1115,1121, 188 L.Ed.2d 12
(2014). This means that “the relationship
must arise out of contacts that the defendant
himself creates with the forum State.” Id. at
1122 (quoting Burger King, 471 U.S. at 475,
105 S.Ct. at 2183-84). Contacts between the
plaintiff and the forum State do not satisfy
this inquiry. Id. “Jurisdiction is proper, how-
ever, where the contacts proximately result
from actions by the defendant himself that
create a substantial connection with the fo-
rum state.” Stanton, 340 F.3d at 694 (quoting
Burger King, 471 U.S. at 475, 105 S.Ct. at
2183-84).

Fastpath, 760 F.3d at 820-21; see also,e.g., Morningside
Church, 9 F.4th at 619; Federated Mut., 928 F.3d at 720;
Creative Calling, 799 F.3d at 980; K-V Pharm.,648 F.3d
at 592.

The following five factors are weighed to assess
the defendant’s contacts with the forum state:

“(1) the nature and quality of contacts with
the forum state; (2) the quantity of such con-
tacts; (3) the relation of the cause of action to
the contacts; (4) the interest of the forum state
in providing a forum for its residents; and (5)
[the] convenience of the parties.”
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Morningside Church, 9 F.4th at 619 (quoting Federated
Mut., 928 F.3d at 720); see also, e.g., Kaliannan, 2 F.4th
at 733; Aly, 864 F.3d at 849; Fastpath, 760 F.3d at 821,
K-V Pharm., 648 F.3d at 592; Steinbuch, 518 F.3d at
586. “The first three factors are ‘of primary im-
portance,” while the fourth and fifth factors ‘carry less
weight.”” Morningside Church, 9 F.4th at 620 (quoting
Whaley, 946 F.3d at 452); see also Fastpath, 760 F.3d at
821 (“We give significant weight to the first three fac-
tors.”). The factors are considered under the “totality
of circumstances” to determine whether personal juris-
diction exists. Kaliannan, 2 F.4th at 733 (quoting K-V
Pharm., 648 F.3d at 592-93).

2. Contentions of the Parties

Sinoma maintains it did not act purposefully to
avalil itself of doing business within Iowa and did not
conduct activities within Iowa which constitute suffi-
cient minimum contacts for personal jurisdiction. Si-
noma acknowledges Hawkeye Gold’s principal place of
business for selling DDGS is in Iowa. Sinoma further
acknowledges one of Hawkeye Gold’s regular custom-
ers was Sinoma’s wholly owned subsidiary Non-Metals
which is based in the United States and with which
Hawkeye Gold entered dozens of contracts for the pur-
chase and sale of DDGS between 2012 and 2014. This
includes the contract at issue entered by Hawkeye
Gold and Non-Metals on July 22, 2014. Sinoma empha-
sizes, however, it was never a party to the contract with
Hawkeye Gold. Instead, “it only purchased feed from
its Arizona subsidiary” Non-Metals. Dkt. 164-1 p. 17.
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Sinoma notes it “is a company registered and in-
corporated in China; its principal place of business is
in Beijing; and it has no offices or places of business in
Iowa and conducts no business in Iowa and has no
Iowa-based subsidiaries.” Id. p. 12. It is further noted:

Sinoma has never made any sales or pur-
chases of products in the State of Iowa. Si-
noma’s corporate website is not aimed at
Iowa. Sinoma has no employees or contractors
in Iowa, has no ownership or lease of real
property there, has no assets or bank accounts
there, has no sales channels or personnel in
Iowa, and has not advertised or marketed
there. Further, Sinoma is not licensed to do
business in Iowa and has no registered agent
in Iowa.

Id. pp. 12-13 (internal citations to record omitted). As
explained by Sinoma, “[t]he only visits made to Iowa
by Sinoma employees were only one day each on three
occasions: in 2012 and 2013 to inspect product quality
as the buyer from Non-Metals, and in 2015 after the
contract to try to help settle the dispute after it arose.”
Id. p. 13. Sinoma insists the 2012 and 2013 visits to
Iowa and exchange of business cards were not related
to the July 22, 2014 contract at issue and therefore
such “contacts” have no bearing on establishing spe-
cific personal jurisdiction. Id. p. 18.

In addition, Sinoma refutes Hawkeye Gold’s re-
peated allegations within the Second Amended Com-
plaint of an agency relationship between Sinoma and
Non-Metals:
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[Tlhe evidence here is clear that Sinoma
maintained its corporate formalities, financial
affairs, and corporate records completely sep-
arate from those of Non-Metals—Non-Metals
was duly registered in Arizona and Illinois;
Non-Metals operated under its own by-laws
and had separate officers; Non-Metals had its
own bank accounts and no funds were com-
mingled; and Non-Metals had its own employ-
ees and filed its own taxes.

Id. p. 14. Regarding Jason Mao’s role, Sinoma contends
as follows:

at the time Jason Mao negotiated the Con-
tract for the sale of feed at issue with [Haw-
keye Gold] in May 2014, he was a Non-Metals’
employee and used his Non-Metals email ac-
count to communicate with [Hawkeye Gold];
and only after certain visa issues arose, did he
go to work for Sinoma, in or about August
2014.

Id. p. 17. In sum, Sinoma argues:

given the circumstances in this Action—a
Chinese company that has no presence in
Iowa, conducts no business directed at Iowa,
is located six thousand miles away from Iowa,
and was merely an arm’s-length buyer from
one of its non-Iowa subsidiaries who entered
into a single purportedly “breached” contract
with an Iowa entity—Sinoma respectfully
submits that it would be unfair and unjust to
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assert personal jurisdiction over Sinoma in
this matter.

Id. p. 19.

Hawkeye Gold, on the other hand, insists Sinoma’s
contacts with Iowa are sufficient to establish specific
personal jurisdiction. Dkt. 168 pp. 8-14. Hawkeye Gold
notes the visits of Sinoma employees to Iowa:

Sinoma admits it “sent employees to visit”
Hawkeye Gold in “Iowa in 2012 and 2013”.
Those visits were “[bJecause of the large
amount of DDGS that Non-Metals bought
from Hawkeye [Gold] and resold to Sinoma”.
And “[i]ln or around 2012, Ying Li,” also a Si-
noma manager, “visited Iowa to check [Haw-
keye Gold’s] qualification and quality of
products”; and “[i]n or around 2013, Zonghuai
Li and Jason Mao [also] visited Iowa” to do the
same.

Sinoma further admits it later sent two Si-
noma employees to Iowa in April 2015 to meet
with Hawkeye Gold representatives. Early in
this litigation, Sinoma stated its representa-
tives “went to Iowa in 2015 to explain the rea-
sons that Non-Metals refused to accept the
partial shipment from Hawkeye and why the
Contract should be cancelled”. In support of
Sinoma’s motion, Sinoma now claims the two
Sinoma representatives (Jason Mao and Chao
Wei) visited for the sole purpose of attempting
“to settle the matter” involving the Contract.
While Hawkeye Gold agreed to meet with Si-
noma representatives for settlement in light



App. 55

of the huge loss it suffered, Sinoma had
broader plans for the meeting with Hawkeye
Gold, namely, “to discuss the DDGS trade col-
laboration, develop a feasibility plan for later
partnership, conduct [a] site visit to assess the
company, and evaluate its storage and logistic
facilities”.

Id. p. 10 (internal citations to record omitted).

In this regard, Hawkeye Gold maintains the role
of Jason Mao was significant and misrepresented by
Sinoma:

As an initial matter, [Sinoma does not deny]
Mao negotiated contracts with Hawkeye Gold
in 2014 and that Mao’s name is typewritten in
the Contract.... Sinoma produced an em-
ployment agreement with Mao identifying
Mao as Senior Manager of Feed Department
at Sinoma from 2012 to 2015. Despite the rep-
resentations that Mao worked for Non-Metals
in 2014, the employment contract is with
Sinoma only, without any mention of Non-
Metals. . ..

Id. p. 11 (internal citations to record omitted).

Hawkeye Gold asserts “Mao’s employment with
Sinoma also is confirmed by emails delivered by Mao
to Hawkeye Gold in each of 2013, 2014, and 2015, using
Mao’s Sinoma email address (maoyanjie@sinoma.cc)
under the title “Senior Manager” of the “Feed Dept,
Sinoma”. Id. p. 12. From the perspective of Hawkeye
Gold:
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Sinoma’s senior manager, Mao, not only vis-
ited Hawkeye Gold on several occasions, nego-
tiated the Contract, and had communications
with Hawkeye Gold as a Sinoma manager in
each of 2013, 2014, and 2015, Sinoma admits
Mao also was a Sinoma representative who
was asked on at least two occasions to resolve
Non-Metals’ disputes with Hawkeye Gold].]

Id. p. 13.

Hawkeye Gold argues all the factors to be consid-
ered “in determining whether minimum contacts have
been met clearly weigh in favor of personal jurisdiction
over Sinoma.” Id. p. 14. In Hawkeye Gold’s view, “[t]he
nature and quality, and quantity, of Sinoma’s contacts
with Iowa are substantial and relate to Hawkeye
Gold’s cause of action; Iowa has an interest in provid-
ing a forum for its resident; and the convenience of the
forum was negotiated in the Contract.” Id.

In addition, Hawkeye Gold argues personal juris-
diction is properly asserted over Sinoma because Non-
Metals was acting as its agent or Sinoma’s alter-ego.
Id. pp. 14-16. In support, Hawkeye Gold primarily cites
to several allegations within its Second Amended
Complaint. Id. pp. 14-16. Hawkeye Gold notes such
allegations, “construed in favor of Hawkeye Gold, are
sufficient for notice pleading of these claims.” Id. p. 16
n. 10. Hawkeye Gold also refers to a Sinoma brochure
listing Non-Metals as a “branch” in Sinoma’s organiza-
tion structure and a report by a designated expert wit-
ness of Hawkeye Gold analyzing the principal-agent
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relationship and piercing the corporate veil issues un-
der Chinese law. Id. p. 16; see Dkt 168-1 pp. 13, 43-55.

Hawkeye Gold asserts “Sinoma has made mislead-
ing statements and engaged in misdirection relating
to its corporate affiliations.” Dkt. 168 p. 17. Thus, Haw-
keye Gold suggests “traditional notions of fair play and
substantial justice” would not be offended by exercis-
ing personal jurisdiction over Sinoma in this case.

In reply, Sinoma insists Hawkeye Gold overstates
the evidence and significance of the lowa visits and Ja-
son Mao’s employment status and email. Dkt. 169 pp.
3-5. Sinoma refers to the testimony of Zonghuai Li who
was deposed as a Rule 30(b)(d) designated witness by
Sinoma. Id. pp. 4-5. Li indicated he had been the gen-
eral manager of Non-Metals and acknowledged Mao
negotiated the July 22, 2014 contract with Hawkeye
Gold. Dkt. 169-4 p. 3. At the time of the deposition, Li
was employed with Sinoma as a vice general manager
for business development and human resources. Id. Li
testified as follows in response to questioning about
Mao’s employment:

Q Was Jason Mao employed by Sinoma in
2013?

A 1 think so.

Q Was Jason Mao employed by Sinoma in
2014?

A No. He worked for the US company. He
was the staff of the US company. He worked
for Non-Metals.
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Q Do you know whether Jason Mao ever
worked at Sinoma in 2014?

A ... Regarding his situation, since I went to
the US company, I was taking over Peter Wu’s
role. And also my English was not very good.
In terms of business, I had to work together
with Jason Mao to take over the Non-Metals
business. So he and me, we both went to Non-
Metals. However, in August, due to visa is-
sues, Jason Mao returned to Sinoma.

Q Were you aware that Jason Mao was an
employee of Non-Metals in January of 20147

% ok ok

A Well, in January when he arrived in the
US, when he arrives at Non-Metals, he was
the employee of Non-Metals.

Q Was Jason Mao an employee of Non-Met-
als in 2015?

® ok ock

A As I mentioned earlier, after August 2014
he returned to Sinoma, so he was the staff of
Sinoma.

Id. pp. 4-5. Sinoma also submitted an affidavit of Zong-
huai Li wherein he states:

[An] issue I have been asked to address is
whether Jason Mao was a Sinoma employee
at any time that he negotiated the contract at
issue in this case. He was not.
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Mr. Mao signed an employment contract with
Sinoma in 2012, and although the term of his
contract was for three years (from 2012 to
2015), Mr. Mao transferred to Non-Metals in
January 2014, when I began work at Non-
Metals and needed someone familiar with the
business to assist me.

Mr. Mao sent an email message to [Hawkeye
Gold’s] employees using a Sinoma email ad-
dress on January 3, 2014. I am advised that
[Hawkeye Gold] asserts that this message
proves Mr. Mao must have been a Sinoma
employee when he negotiated the contract be-
tween [Hawkeye Gold] and Non-Metals that
was executed on July 22, 2014.

Had I been asked about this matter during my
deposition in this case several weeks ago, I
would have explained that Mr. Mao did not
begin work for Non-Metals until he arrived in
the United States to work with me later in
January 2014, and that Mr. Mao did not nego-
tiate the contact at issue in this case while he
was a Sinoma employee.

Dkt. 169-7 9 4-7.

Sinoma also argues Hawkeye Gold has presented
no evidence to support a theory of piercing the corpo-
rate veil to establish personal jurisdiction in this case.
Dkt. 169 p. 5. According to Zonghuai Li, “Sinoma pur-
chased [DDGS] from Non-Metals.” Dkt. 169-4 p. 5. Li
also explains the term “branch” utilized within the bro-
chure which Hawkeye Gold relies upon:



App. 60

The brochure . . . uses a word that translates
to “branch” in English in reference to several
companies (i.e., Sinoma International Trade
Company Limited, Tianjin Shi Yuan Fuel Ma-
terial Company Limited, Shenzhen Branch,
Non-Metals, Inc.), but the brochure also states
that Sinoma had only three offices, which
were located in Japan, Guangzhou and Qing-
dao, whereas Non-Metals was located in the
United States and was not a branch of Si-
noma. That is made clear on the next page
(CHOWO004729), which states that “[o]n June
8, 1993, Non-Metals, Inc. was registered in the
United States as a subsidiary wholly owned
by China National Nonmetallic Minerals In-
dustry Import & Export Corporation.” On or
about August 2009, China National NonMet-
allic Minerals Industrial Import & Export
Corp. transferred Non-Metals to Sinoma in
exchange of forgiveness of a loan. Thereafter,
Non-Metals became a subsidiary wholly
owned by Sinoma.

Id. | 3.

In a sur-reply, Hawkeye Gold emphasizes the req-
uisite evidentiary showing is minimal and the evi-
dence must be viewed in its favor, including Zonghuai
Li’s testimony. Dkt. 173 pp. 2-3. From Hawkeye Gold’s
perspective, “evidence that multiple Sinoma employ-
ees traveled to Iowa to meet with Hawkeye Gold in
connection with DDGS, and that Mao—one of the Si-
noma employees who traveled to lowa—was a Sinoma
employee at the time he negotiated and executed the
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Contract, is more than enough to satisfy Hawkeye

Gold’s burden.” Id.

3. Decision of the Court

This Court has fully considered the submissions
and arguments of the parties. And as required, the
Court has viewed the evidentiary materials presented
by the parties in a light most favorable to Hawkeye
Gold. In the opinion of the Court, Hawkeye Gold has
not sufficiently met its burden of making a prima facie
showing of personal jurisdiction over Sinoma. Consid-
eration of the applicable five factors under the totality
of the circumstances in this particular case weigh
against this Court exercising personal jurisdiction
over Sinoma as to the cause of action asserted by Haw-
keye Gold.

To begin, the sales contract between Hawkeye
Gold and Non-Metals is not a sufficient contact with
Iowa to support personal jurisdiction over Sinoma.
Foremost, Sinoma was not a party to the contract.
Even when the dispute as to the role and employment
of Jason Mao is viewed in favor of Hawkeye Gold, it
remains as fact Sinoma was not a party to the contract.

Notably, both parties submitted portions of testi-
mony by Mark Neher, a representative of Hawkeye
Gold involved in the contracts with Non-Metals. Dkt.
168-1 pp. 28-35; Dkt. 169-6. Neher repeatedly referred
to Non-Metals as a “buying office for Sinoma” and
acknowledged: “Non-Metals was the party on the con-
tract”; “Non-Metals ... is wholly owned by Sinoma”;
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and “Non-Metals is a subsidiary or wholly owned by
Sinoma and it was in the United States. So . . . we rec-
ognize that there is a legal difference there.” Dkt. 169-
6 p. 3. When asked in part whether “Non-Metals was
the company that you were doing business with and
selling all of its DDGS to Sinoma,” Neher responded “I
believe you got it correct.” Id. p. 5. Such testimony, in
the reading of this Court, does not undermine but con-
firms Non-Metals was the corporate entity in contract
with Hawkeye Gold, not Sinoma.

But even if Sinoma had been a party to the con-
tract, “m]erely entering into a contract with a forum
resident does not provide the requisite contacts be-
tween a defendant and the forum state.” Iowa Elec.
Light & Power Co. v. Atlas Corp., 603 F.2d 1301, 1303
(8th Cir. 1979). “This is particularly true when all ele-
ments of the defendant’s performance are to take place
outside of the forum state.” Id. at 1303-04. As further
explained by the Eighth Circuit:

“A contract between a plaintiff and an out-of-
state defendant is not sufficient in and of itself
to establish personal jurisdiction over the de-
fendant in the plaintiff’s forum state.” [K-V
Pharm., 648 F.3d at 593] (citing Burger King,
471 U.S. at 478-79, 105 S.Ct. at 2185). “Per-
sonal jurisdiction, moreover, does not turn on
mechanical tests or on conceptualistic theo-
ries of the place of contracting or of perfor-
mance.” Id. (quoting Burger King, 471 U.S. at
478-79, 105 S.Ct. at 2185).
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Fastpath, 760 F.3d at 821, 824 n. 4 (“even if the contract
had been formed in Iowa . . . that would not vest Iowa
courts with personal jurisdiction over” defendant); see
also Henry L. Firm v. Cuker Interactive, LLC, 950 F.3d
528, 532 (8th Cir. 2020) (“A defendant does not subject
itself to jurisdiction in a forum state by merely con-
tracting with a resident of that state.”); Creative Call-
ing, 799 F.3d at 980 (“[A] contract with a citizen of a
State alone is insufficient to establish minimum con-
tacts with that forum.”).

“To determine whether a defendant purposefully
established minimum contacts with the forum, [the
court] must evaluate ‘prior negotiations and contem-
plated future consequences, along with the terms of
the contract and the parties’ actual course of dealing.’”
Creative Calling, 799 F.3d at 980 (quoting Burger King,
471 U.S. at 479); see also Fastpath, 760 F.3d at 821
(“[Clourts should consider the terms of the contract
and its contemplated future consequences in determin-
ing whether personal jurisdiction over a non-resident
defendant exists.”). “For contractual claims, personal
jurisdiction is proper where the defendant ‘reachles]
out beyond one state and create[s] continuing relation-
ships and obligations with citizens of another state.””
Creative Calling, 799 F.3d at 980 (quoting Burger King,
471 U.S. at 473). The evidentiary materials presented
to this Court fall short of showing Sinoma, as opposed
to its United States subsidiary Non-Metals, reached
out and created continuing relationships and obliga-
tions within Iowa. Again, resolution of Mao’s role and
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employment in favor of Hawkeye Gold does not cure
the deficiency in evidence in this regard.

The visits to Iowa by Sinoma employees fail to
sufficiently support personal jurisdiction over Sinoma
because the visits were limited in number and lack
quality in relation to the cause of action brought by
Hawkeye Gold. Based on evidence in the record before
the Court, the nature and quantity of the visits by Si-
noma employees are too attenuated from Hawkeye
Gold’s claim for breach of the July 22, 2014 contract
with Non-Metals. See Sybaritic, Inc. v. Interport Int’l,
Inc., 957 F.2d 522, 525 (8th Cir. 1992) (“Viewing the
facts in the light most favorable to [plaintiff], . . . [de-
fendant’s] contacts with the forum State, including [its
president’s] trip to Minnesota and the subsequent tel-
ephone and mail communications between [defendant]
in California and [plaintiff] in Minnesota, were too few
in number and too attenuated from the cause of action
to support jurisdiction.”; affirming dismissal for lack of
personal jurisdiction). The visits, even when viewed in
favor of Hawkeye Gold, do not create a substantial con-
nection between Sinoma and the state of Iowa nor do
they establish Sinoma purposely availed itself of the
privilege of conducting activities within Iowa thereby
subjecting Sinoma to the jurisdiction of Iowa courts.

The Iowa visit in 2015 also fails to support per-
sonal jurisdiction over Sinoma under guidance of the
Eighth Circuit. “[Clourts have hesitated to use unsuc-
cessful settlement discussions as ‘contacts’ for jurisdic-
tional purposes.” Digi-Tel Holdings, Inc. v. Proteq
Telecomms. (PTE), Ltd., 89 F.3d 519, 524 (8th Cir.
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1996). As explained by the Eighth Circuit, “[gliving ju-
risdictional significance to such activities may work
against public policy by hindering the settlement of
claims.” Id. at 525. Moreover, the nature of the 2015
visit, even when viewed in favor of Hawkeye Gold, does
not show Sinoma purposely availed itself of the privi-
lege of conducting activities within Iowa or created a
strong connection with Iowa.

Similarly, under Eighth Circuit precedent, the
email referred to by Hawkeye Gold is insufficient in
number and nature to establish personal jurisdiction
over Sinoma. See Fastpath, 760 F.3d at 823-24 (some
emails and phone calls from defendant to plaintiff in
Iowa insufficient to establish personal jurisdiction);
Viasystems, 646 F.3d at 593-94 (affirming dismissal for
lack of personal jurisdiction because defendant’s con-
tacts consisting of scattered emails, phone calls and
wire-transfer to forum state “are not sufficient to sur-
mount the due-process threshold”); Digi-Tel Holdings,
89 F.3d at 523 (affirming dismissal for lack of personal
jurisdiction where defendant’s contacts with forum
state consisted of “numerous letters and faxes and . . .
several telephone calls” in connection with the contract
in dispute).

Hawkeye Gold’s reference to the contract’s choice
of forum provision also lacks weight to support per-
sonal jurisdiction over Sinoma. It is well-established
that “although a choice-of-law provision may be consid-
ered for jurisdictional purposes . .. it is insufficient in
itself to confer jurisdiction.” Digi-Tel Holdings, 89 F.3d
at 523; see also Federated Mut., 928 F.3d at 721
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(“‘[Clhoice-of-law provisions specifying that the forum
state’s laws govern are insufficient on their own to con-
fer personal jurisdiction.”” (quoting K-V Pharm., 648
F.3d at 594)); Creative Calling, 799 F.3d at 982 (forum
selection clause “does not impact significantly”
whether federal court may assume personal jurisdic-
tion). Moreover, again, Sinoma was not a party to the
contract containing the choice-of-law provision.

Under the totality of circumstances in this partic-
ular case, and upon viewing the evidence in a light
most favorable to Hawkeye Gold, this Court finds the
contacts between Sinoma and Iowa are not sufficient
to comport with due process. In the opinion of this
Court, the nature, quality and quantity of Sinoma’s
contacts with Iowa, and the relation of those contacts
to Hawkeye Gold’s asserted claims, do not sufficiently
support this Court exercising specific personal juris-
diction over Sinoma. While Iowa has an interest in
providing a forum for residents such as Hawkeye Gold
to litigate its contractual disputes, the submitted evi-
dence establishes Sinoma was not a party to the con-
tract, including the testimony of Hawkeye Gold’s own
representative. And as to convenience of the parties,
such consideration carries equal weight for the parties
if not in favor of Sinoma as a registered Chinese com-
pany with its principal place of business in Beijing and
with no offices or places of business in Iowa and no
Iowa-based subsidiaries.

Hawkeye Gold’s repeated allegations of an agency
relationship between Non-Metals and Sinoma also fail
to establish a prima facie case of personal jurisdiction
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over Sinoma. Contrary to Hawkeye Gold’s suggestion,
mere “notice pleading” is not sufficient. Instead, ac-
cording to the Eighth Circuit, the “prima facie showing
‘must be tested, not by the pleadings alone, but by affi-
davits and exhibits supporting or opposing the mo-
tion.”” Fastpath, 760 F.3d at 820 (quoted citation
omitted). Doing so here, the submitted evidentiary ma-
terials fail to sufficiently support Hawkeye Gold’s alle-
gation of an alter-ego relationship between Non-
Metals and Sinoma for this Court to exercise personal
jurisdiction over Sinoma.

The evidence before this Court establishes Non-
Metals was a wholly owned subsidiary of Sinoma. But
“[wlhether a subsidiary is subject to personal jurisdic-
tion in the state has no effect on the jurisdictional in-
quiry regarding its parent.” Steinbuch, 518 F.3d at 589.
“‘A corporation is not doing business in a state merely
by the presence of its wholly owned subsidiary.’” Epps,
327 F.3d at 649 (quoting Lakota Girl Scout Council,
Inc. v. Havey Fund-Raising Management, Inc., 519 F.2d
634, 637 (8th Cir. 1975)). As explained by the Eighth
Circuit,

[its] cases consistently have insisted that
“personal jurisdiction can be based on the ac-
tivities of [a] nonresident corporation’s in-
state subsidiary . . . only if the parent so con-
trolled and dominated the affairs of the sub-
sidiary that the latter’s corporate existence
was disregarded so as to cause the residential
corporation to act as the nonresidential corpo-
rate defendant’s alter ego.”
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Viasystems, 646 F.3d at 596 (quoting Epps, 327 F.3d at
648-49). Accordingly, “[b]efore a party may obtain per-
sonal jurisdiction over a parent company, the plaintiff
must show that the parent dominates and controls
the subsidiary; mere ownership of subsidiary is insuf-
ficient to justify personal jurisdiction.” Steinbuch, 518
F.3d at 589 (citing Epps, 327 F.3d at 648-49).

Hawkeye Gold has not presented factual evidence
showing Sinoma controlled and dominated the affairs
of Non-Metals to the extent Non-Metals was acting as
Sinoma’s alter ego. Mere conclusory allegations within
the complaint are not sufficient. The materials at-
tached to Hawkeye Gold’s complaint and submitted
with its resistance do not show Non-Metals was an al-
ter ego of Sinoma. Instead, the evidence shows Sinoma
as a parent company in China was buying product
from a wholly owned subsidiary in the United States
which had contracted with an Iowa company to obtain
the product. Such circumstances do not equate to an
alter-ego relationship. Moreover, Hawkeye Gold’s rep-
resentative’s own testimony is consistent with, not
contrary to, this parent/subsidiary corporate structure.
As emphasized by the Eighth Circuit, “we have always
required a degree of control and domination by the par-
ent corporation” for “a subsidiary’s contacts with the
forum state” to be attributed to the parent corporation.
Viasystems, 646 F.3d at 596. Hawkeye Gold falls short
of presenting such evidence to this Court.

On a final point, “[e]ven if the defendant has pur-
posefully established the necessary ‘minimum con-
tacts’ within the forum State, consideration of ‘fair play
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and substantial justice’ may nevertheless defeat the
reasonableness of jurisdiction.” Sybaritic, Inc., 957 F.2d
at 524 (quoting Burger King, 471 U.S. at 476-78); see
also Creative Calling, 799 F.3d at 981 (“Even where a
party has minimum contacts with a forum, jurisdiction
can still be unreasonable.”). “‘[C]ritical to due process
analysis . .. is that the defendant’s conduct and con-
nection with the forum [s]tate are such that he should
reasonably anticipate being haled into court there.””
Kaliannan, 2 F.4th at 733 (quoting citations omitted).
“The Due Process Clause forbids the exercise of per-
sonal jurisdiction under circumstances that would of-
fend traditional notions of fair play and substantial
justice.” Creative Calling, 799 F.3d at 981-82 (internal
quotation marks omitted) (quoting Asahi Metal Indus.
Co. v. Superior Court, 480 U.S. 102, 113 (1987) (citing
Int’l Shoe Co. v. Washington, 326 U.S. 310, 316, 66
(1945))). To assess whether the exercise of jurisdiction
over a foreign defendant is reasonable, the court “con-
siders the interests of the forum State, the burden on
the defendant, and the plaintiff’s interest in obtaining
relief.” Id. at 982. As further emphasized, “‘[g]reat care
and reserve should be exercised when extending our
notions of personal jurisdiction into the international
field.”” Id. (quoting Asahi Metal Indus., 480 U.S. at
115); Digi-Tel Holdings, 89 F.3d at 525 (same).

Doing so here, this Court finds the notions of fair
play and substantial justice of due process disfavors
the exercise of personal jurisdiction over Sinoma under
the particular circumstances of this case. Iowa cer-

({3

tainly has an “‘interest in providing a local forum in
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which its residents may litigate claims.’” Creative
Calling, 799 F.3d at 982 (quoting Digi-Tel Holdings, 89
F.3d at 525). But, as noted by Sinoma, Hawkeye Gold
has already brought an action within Iowa and ob-
tained a judgment from this Court on the claim for
breach of contract being asserted in this case. In con-
trast, Sinoma emphasizes the burden it faces as a com-
pany in China to litigate this matter in Iowa. In the
words of the United States Supreme Court, “[t]he
unique burdens placed upon one who must defend one-
self in a foreign legal system should have significant
weight in assessing the reasonableness of stretching
the long arm of personal jurisdiction over national bor-
ders.” Asahi Metal Indus., 480 U.S. at 114.

For those reasons, even upon viewing the evidence
in the most favorable light, Hawkeye Gold has not
carried its burden of making a prima facie showing
this Court has personal jurisdiction over Sinoma in
this action. The requisite minimum contacts to com-
port with the constitutional requirements of due pro-
cess are not present in the evidentiary record before
the Court.

C. Doctrines of Merger and Res Judicata/Claim
Preclusion

Because the Court lacks personal jurisdiction over
Sinoma, the motion as to application of the doctrines
of merger and res judicata/claim preclusion barring
Hawkeye Gold’s claims is rendered moot.
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V. CONCLUSION

As set forth above, the Motion to Dismiss Plain-
tiff’s Second Amended Complaint (Dkt. 164) filed by
defendant China National Materials Industry Import
and Export Corporation d/b/a Sinoma shall be, and is
hereby, granted. Because this Court lacks personal ju-
risdiction over defendant, this case must be dismissed.

IT IS SO ORDERED.
Dated July 25, 2022.

/s/ Stephen B. Jackson, Jr.
STEPHEN B. JACKSON, JR.
UNITED STATES MAGISTRATE

JUDGE
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