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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

John Dalen, Appellant,
V.

The State, Respondent.

Appellate Case No. 2018-000637

Appeal From Oconee County
R. Lawton Mclntosh, Circuit Court Judge

Unpublished Opinion No. 2020-UP-323
Submitted November 1, 2020 - Filed December 2, 2020

AFFIRMED

John Dalen, of Westminster, pro se.

Attorney General Alan McCrory Wilson and Senior
Assistant Deputy Attorney General William M. Blitch,
Jr., both of Columbia; and Solicitor David Rhys Wagner,
Jr., of Anderson, all for Respondent.

PER CURIAM: John Dalen appeals the circuit court's orders affirming his
conviction for driving without a license and denying his motion for a new trial. On
appeal, Dalen argues (1) the magistrate erred in proceeding with trial after he
challenged the court's jurisdiction, (2) the magistrate and circuit courts erred in



ignoring his constitutional challenges to S.C. Code Ann. § 56-1-20 (2018), (3) the
proceedings before the magistrate and circuit courts violated his due process rights,
and (4) the magistrate and circuit courts violated his First Amendment rights. We
affirm.

1. The magistrate court did not err in proceeding with trial because it had subject
matter and personal jurisdiction, and a uniform traffic ticket is a valid charging
instrument. First, the magistrate court had subject matter jurisdiction over the case.
See State v. Gentry, 363 S.C. 93, 100, 610 S.E.2d 494, 498 (2005) ("[S]ubject
matter jurisdiction is the power of a court to hear and determine cases of the
general class to which the proceedings in question belong . . . ."); S.C. Const. art.
V, § 26 ("The General Assembly shall provide for [a magistrate's] term[] of office
and [its] civil and criminal jurisdiction."); S.C. Code Ann. § 22-3-520 (2007)
("Magistrates shall have and exercise within their respective counties all the
powers, authority and jurisdiction in criminal cases herein set forth."); S.C. Code
Ann. § 22-3-540 (2007) (providing magistrates with exclusive jurisdiction "of all
criminal cases in which the punishment does not exceed a fine of one hundred
dollars or imprisonment for thirty days"); S.C. Code Ann. § 22-3-550(A) (2007)
(providing magistrates with jurisdiction over "all offenses which may be subject to
the penalties of a fine or forfeiture not exceeding five hundred dollars, or
imprisonment not exceeding thirty days, or both"); Bayly v. State, 397 S.C. 290,
300, 724 S.E.2d 182, 187 (2012) (stating "section 22-3-540 provides for magistrate
courts to have exclusive jurisdiction of all criminal cases in which punishment
does not exceed a fine of $100 or imprisonment for thirty days and section
22-3-550(A) increases the amount of the maximum fine to $500").

Second, the magistrate court had personal jurisdiction over Dalen because Dalen's
uniform traffic ticket stated the violation occurred in Oconee County and the
magistrate court conducted the trial in Oconee County. See State v. Crocker, 366
S.C. 394, 402, 621 S.E.2d 890, 894 (Ct. App. 2005) (stating personal jurisdiction
"in a criminal case lies in the state or county where the crime was committed").

Third, a uniform traffic ticket is a proper charging instrument, and Dalen's ticket
was supported by probable cause. See § S.C. Code Ann. § 56-7-10(A) (Supp.
2019) (stating a uniform traffic ticket will be used by police in arrests for traffic
offenses and additional offenses); S.C. Code Ann. § 56-7-10(C) (2018) ("The
service of the uniform traffic ticket shall vest all traffic, recorders', and magistrates'
courts with jurisdiction to hear and to dispose of the charge for which the ticket
was issued and served."); State v. Ramsey, 398 S.C. 275,279, 727 S.E.2d 429, 431
(Ct. App. 2012) (stating section 56-7-10 "'eliminates the need for an arrest warrant



and authorizes the use of a uniform traffic ticket to notify an accused and
commence judicial proceedings in the magistrate court’ (quoting Bayly, 397 S.C.
at 296, 724 S.E.2d at 185-84)), aff'd, 409 S.C. 206, 762 S.E.2d 15 (2014), id. ("[1}f
the offense is a traffic offense or is listed in section 56-7-10, an officer may make
an arrest with a uniform traffic ticket, and the State may proceed to trial in the
magistrate court without an arrest warrant.").

2. The magistrate and circuit courts did not ignore Dalen's challenge to the
constitutionality of section 56-1-20 as applied to him. Section 56-1-20 applies to
all persons driving on the public roads in South Carolina, not just individuals
engaged in commercial activities. See § 56-1-20 ("No person, except those
expressly exempted in this article shall drive any motor vehicle upon a highway in
this State unless such person has a valid motor vehicle driver's license issued to
him under the provisions of this article."); S.C. Code Ann. § 56-1-10(22) (Supp.
2019) (defining person as "every natural person"); S.C. Code Ann. § 56-1-10(7)
(Supp. 2019) (defining motor vehicle as "every vehicle which is self-propelled and
every vehicle which is propelled by electronic power obtained from overhead
trolley wires but not operated upon rails"). Further, although Dalen has a
constitutional right to travel, this right does not encompass the right to drive
without a license. Rather, the State has the authority under its police powers to
regulate drivers in the interest of public safety and welfare, and this regulation does
not impede the right to travel. See United States v. Guest, 383 U.S. 745, 758
(1966) ("[F]reedom to travel throughout the United States has long been
recognized as a basic right under the Constitution."); S.C. State Highway Dep't v.
Harbin, 226 S.C. 585, 595, 597-98, 86 S.E.2d 466, 470, 472 (1955) ("A license to
operate a motor vehicle is not a property right but a mere privilege which is subject
to reasonable regulations under the police power in the interest of public safety and
welfare. . . . There can be no doubt that the Legislature, which under its police
power has full authority in the interest of public safety to prescribe conditions
under which the privilege to operate a motor vehicle may be granted and upon
which such privilege will be revoked, may make the violation of traffic
regulations, or other cause having to do with public safety, the basis for the
revocation or suspension of a driver's license . . . ."); Hendrick v. Maryland, 235
U.S. 610, 622 (1915) ("[A state] may require the registration of such vehicles and
the licensing of their drivers . . . . This is but an exercise of the police power
uniformly recognized as belonging to the states and essential to the preservation of
the health, safety and comfort of their citizens . . . .");, Att'y Gen. of New York v.
Soto-Lopez, 476 U.S. 898, 903 (1986) ("A state law implicates the right to travel
when it actually deters such travel, . . . when impeding travel is its primary
objective, . . . or when it uses 'any classification which services to penalize the



exercise of that right." (quoting Dunn v. Blumstein, 405 U.S. 330, 340 (1972)));
Miller v. Reed, 176 F.3d 1202, 1205-06 (9th Cir. 1999) (recognizing the court had
previously "held that burdens on a single mode of transportation [did] not implicate
the right to interstate travel” and finding Miller did not have a fundamental right to
drive).

3. Dalen's due process rights were not violated by the State's failure to allege and
prove he was engaged in transportation because section 56-1-20 only requires the
State to prove (1) a person; (2) drove a motor vehicle; (3) on a public highway in
South Carolina; (4) without a driver's license. The testimony at trial showed Dalen
drove his van on a public highway to a license checkpoint in Oconee County
without a valid South Carolina driver's license. See § 56-1-20 ("No person, except
those expressly exempted in this article, shall drive any motor vehicle upon a
highway in this State unless such person has a valid motor vehicle driver's license
issued to him under the provisions of this article."); S.C. Code Ann. § 56-1-440
(2018) (stating a person is guilty of a misdemeanor when he or she "drives a motor
vehicle on a public highway of this State without a driver's license in violation of
[s]ection 56-1-20™"); § 56-1-10(7) (defining a motor vehicle as "every vehicle
which is self-propelled and every vehicle which is propelled by electronic power
obtained from overheard trolley wires but not operated upon rails"); § 56-1-10(22)
(defining a person as "every natural person").

4. Dalen's argument that his First Amendment rights were violated is not
preserved for review because Dalen did not raise this issue to the magistrate court
or obtain a ruling. See In re Michael H., 360 S.C. 540, 546, 602 S.E.2d 729, 732
(2004) ("In order to preserve an issue for appeal, it must be raised to and ruled
upon by the [magistrate] court. . . . In other words, the [magistrate] court must be
given an opportunity to resolve the issue before it is presented to the appellate
court."); State v. Gault, 375 S.C. 570, 573-74, 654 S.E.2d 98, 100 (Ct. App. 2007)
(finding the defendant's argument that his directed verdict motion was improperly
denied based on the First Amendment was not preserved for review because the
defendant did not raise the specific argument to the magistrate at trial); /n re
Corley, 365 S.C. 252,258,616 SE.2d 441, 444 (Ct. App. 2005) ("Constitutional
issues, like most others, must be raised to and ruled upon by the trial court to be
preserved for appeal.”).

AFFIRMED.'

! We decide this case without oral argument pursuant to Rule 215, SCACR.



THOMAS, HILL, and HEWITT, JJ., concur.
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The South Carolina Court of Appeals

JENNY ABBOTT KITCHINGS POST OFFICE BOX 11629

CLERK COLUMBIA, SOUTH CAROLINA 26211
1220 SENATE STREET
V. CLAIRE ALLEN COLUMBIA, SOUTH CAROLINA 29201
CHIEF DEPUTY CLERK TELEPHONE: (803) 734-1890

FAX: (803) 734-183¢
www.sccourts.org

January 21, 2021

John D. Dalen
108 Jessie Road
Westminster SC 29693

Re: John Dalen v. The State
Appellate Case No. 2018-000637
Dear Mr. Dalen:
Enclosed is a copy of an order of the panel denying your petition for rehearing.

Your petition for rehearing en banc was distributed to the judges, but it has been
rejected. See Rule 219, SCACR.

Very truly yours,

CLERK

cc.  William M. Blitch, Jr., Esquire
Alan McCrory Wilson, Esquire
David Rhys Wagner, Jr., Esquire
The Honorable R. Lawton McIntosh


http://www.sccourts.org

The South Carolina Court of ppeals

John Dalen, Appellant,
V.
The State, Respondent.

Appellate Case No. 2018-000637

" ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or

disregarded, and hence, there is no basis fo antmg a eaying. Accordingly, the
petition for rehearing is denied. y
J.

Columbia, South Carolina

cc:

John D. Dalen

William M. Blitch, Jr., Esquire , S

Alan McCrory Wilson, Esquire . . FILED
David Rhys Wagrer, Jr., Esquire - _Jan 21_ 2021

The Honorable R. Lawton Mclntosh
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- The Supreme Court of South Carolina

John Dalen, Petitioner,
V.
The State, Respondent.

Appellate Case No. 2021-000168

ORDER

Based on the vote of the Court, the petition for a writ of certiorari is denied.

FOR THE COURT

ny Tatieie Q. Howond]

CLERK

Columbia, South Carolina
December 10, 2021

cc:

William M. Blitch, Jr., Esquire

Alan McCrory Wilson, Esquire

David Rhys Wagner, Jr., Esquire

John D. Dalen

The Honorable Jenny Abbott Kitchings
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L L N e T S N T L

_ STATE OF SOUTH CAROLINA» y " INTHE MAdxsm'rE CdURT oF
). WESTMINSTER. .. se. it i
COUNTY OF OCONEE ) RELMRE
e o e R TV R N SO T H
STATEOF SOUTHCAROLINA ) = ORDERFOR' - - =" -
S M ) ;,_MQTIQNTOD}-SMISS St fe Lo et
Vs, . )
) ‘
JOHN DALEN, e ) :
“.'.:_,._'..)
Defemﬁ SRV B
N 7.')

" The above refmnocd matter is before the court on Defendant's Mot___g 10 s

. P RS v“"!"“" 4 D“:\-«'” *m«,gw- -,

Dlamlss ﬁled on April 18, 2017. A hearing was held on thut same day and arguments
were heard from both the Defendant and the State.
In msponse to the motion, the Coun pments the following findings of fact:

Traffic offensés are offenses against the stafe and therefore are criminal in nature. An -

individual has the same due process including the right to counsel and trial by jury as
other oriminal offenses. ‘

Further, the statutory amhority of Magistrate Judges to handle tratﬁc offenses by
jurlsdiction is.'grg\nt‘e.d by 8C dep Ann; 22-3-540. Magistrate judges may also impase .
sentences within these limits. This jurigdiétion cavers the countywide area that the Judge |
BBIVE. e tpme e e s e

As far as the offense chargcd is concemcd Section 56- 1-20 of the South Carolma Code "

explicitly states m@ﬂﬁm@‘m Wpon & highway inghis-¥ate

unless such person has a valid motor vehicle license issued to him under this article.

THEREFORE, Defendant's Motion to Dismiss is hereby DENIED.

10f244
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STATE OF SOUTH CAROLINA, ) TN THEMAGISTRATE COURT.OF
' ) WESTMINSTER
COUNTY OF OCONEE )
STATE OF SOUTH CAROLINA ) =~ ORDER FOR
Wt a )y MOTION FOR RECONSIDERATION
vs, Cot i)
R )
.JOHN DALEN 3
b
Defmdam b
)

“The dbove refereiiced matter was before the court on Defendant’s Motion to
Dismiss filed on April 18,2017, A hearing was held on that same day and arguments
 were heard fror both the Defendant and the State, and a decision to deny the motion to
dismiss was tendered. |

The Defendant now files a motion to reconsider before the Court and motion for
t'mdmga of fact and conclusions of law. |

Rule 59 states that any motion for new trial (or reconsideration) may be granted 1)
i which there has been a trial by juty, of 2) in an ection tried without a jury. This
particular case has not been heard nor decided, therefore this motion is improper.

1 also further find that the second motion for findings of fact s dlso improper
‘without g trial and the prdt;ctions of the defendant’s rights are not preserved in this

‘manner.
THEREFORE, Defendant's Motions are hereby DENIED. The Court now enters

a plea for the defendant of not guilty and hereby sets a bench trial, unless a jury trial is

requested, for June 28,2017 at 1:00pm,
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STATE OF soum CAROLINA L "IN THE CITY OF WESTMINSTER
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s Thgforgomnlcgdm&almia;hm&aepeop]chaveaﬁghtwm ol ontheroadawhxchm '

‘proyided by their semqu fog‘thai Rurpose, using ktation of the day. Licensing
idannot be,r le, because takdng o the restrictions of & 1icens¢ ‘requires the

of free )
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«of arrest if he failed to do 80, with this "BRIEF IN SUPPORT OF NOTICE FOR DISMISSAL
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Ifevera Judge understood the pubh<: s right to use the public roads, it was Justice Tolman of th
3 Supreme Coutt ofxw of Washington, Justice Tojman mgted
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ot “COmpMG frchpm of the himwavs EJso old snd well established a blessing that we have forgotten t
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wamdaoﬂustia‘l‘olmm heﬁcallyinthoeatsofCitimsthmghoutdm
' country today &s these of the ucmadshasbecnmonopolizadbythemwﬁtxwhichhas
' begn etpoweres| to; Wmovcrouxﬁwdoma.i.e,thatomeommant

P R ."

RIGHTS SRR

m“mytswz'ﬂfg rd ufwhichlmﬂm'l‘om wasmonallibedy The
definition of personal ibérty 18! oA

"persorl ibarty, or the Right to enjoymenit of iffe and liberty, Is oné of the fundmmt of paturs! ,;
nm,mmwmmwmmmmmmmmauwmmwmu
riot devivad from, or degendsnt on, the U.S. Constitution, which may’ nobte submitted to & vote and
mavnommdo.ntmwmmpfmkcuomuhomwmmwmwwmmm”

sacred a3 the Right to private ‘mm .and Is regatded as inallenable.”
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dmum-,mm,ormmom,&mtommpmwmmwbummmdc\vmmwu
" will; but the ComiohRight whichhe has under his-Right t s, Hberty, and the mmyg of fa > pptdm.
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P g sl e,
When the State dllows the fosmption of & sorpofation it may corltrl ts creation.by esablishing

guiidelines (statutes)for its.operation (chiartets). Corpofations who use the roads in thecourse of |
business do tot use the roadls in the ordinaty cotirse o 1ifd: Thete'is a-differenice;betweena . ..
corporation and an individual. The United Statés Supiéme Court has stated: 'i..m oo -
Lo e, ',;.' R BN ‘

" . We are of the opinjon that there is a cleat distinction In this particular between anindividyal.and a
‘corporation, and that the latter has no fight to refuse to submit its books and papets for examinationgn
‘the suitof thé State, The individual,may stand upon his Constitutional Rights as & Citizen. He Is entitled
to carry on his privéte business in his own way. His powet t6 contract is unlimited. He owes no duty to;
the Stite of to his nélghbars to divulge his ‘businass, or to opan his doors to investigation, so far as it
may tend to Incéiminate him. He owas no such duty to the State, since he raceives nothing therefrom,
beyand the piotéction'dl his life, iberty. and propefty. HisRishts are such as the law of the land long
;a:nxgcggqntf.p‘@;he,‘maﬂizatipn of the state, and cart only be taken from hirh by due process of faw; and
in accordanes with the Constitution. Among his Rights are the refusal to incriminate himself, and the
immunity of himself andl his proparty from arrest or seizurd axcept under warrant of law. He owes
nothing to the public 36 long as he does not fregpass upoh their fights.* ‘

"Upoh the dthar hand, the corporation’is a creature of the state. it Is prasumed to be Incorporated for
the benafit of the public, it receives certain specia privileges ahd franchises, and holds thém sublect to

“the laws of the state and the limftationis of its charter, its rights to actas a corporation are only hat
presarved to f sb long us I obeys the iaws of Its craation, There s a reserved right In the leglsiature to |

" im&mtqim.mmm; and find owt whether it has axceeded its powers, it would be 8 strange anomaly

%0 hold that the State, having chartered'a pb.‘&&'r"gtwﬁ 0 make use of certain franchises, could not In
exercise of its sovereignty inquire ‘how those franchises had besn émployed, andwhether fhey fiad been
ablused, and démand the production af corparate bagks and pagers for that purpose.”

n ’0)‘_. et > o\, O ';_’,)‘-! c Ao .

Ry A "“Hﬁle:%l‘ﬂiﬂkﬁl;,z()); US 4’ ;3;4,_75

waolbite St . .
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N S L e aid

, Coﬁémﬁbﬁﬂhmﬁm mcmﬁmﬂé equity ‘tall under the purview of the State's admiraity
' jurisdiction, aiid the public m}ax&e must be protected from their activities, as they (the
© corporationsy ar¢ engaged in business for profit.

“..Based upon'the fundamental ground that the sovéreign state has the plenary control of the streets
and highways in the axercise ofits police power (see police power, infra.), may at;solut'e_r{pmmhyt,the'

»

usé of the streeté as'h place for.the prosecution of a private business for gain. They al recognize the

fhéda@mi‘aikfn&mﬁweenam.qrwngry','ﬁ'igi\.yggg the Citfzen 16 use the streets in the usval way
and the Ose of the strects iis i:place.of business,or 'a’___ma'h\ﬂl_r}sjg_rurﬁe_m‘ﬂltv of businiess for private gain.

The forriet is a common Right, the latter is an extrabrdinary use. A$ to the formet, the legisiative power

. _;:_;s confined to regulation, a5 10 the lattef, itis plenary and extends éven to absolute prohibition, Since
the usé of the §treets by'a common catrier in the prosacution of its business as such snotarightbuta
. “mern icense of pivilege.” .
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R . b .
special, uhusus), and extreordinary. - . .
" -“ Y -.,' ‘: o + h‘"' e .", e et , .

N TR " [} |"..:‘ o W ." ‘ .
. Ror White 9.0 hu.t;ze' vt o travel ut'm Wy pubilic highwiys #sl to trarispart his property.
thereon, thut Right dops not extand to the use of the highways, alihr It whole orIn part, at's placa for

private gain. For the latedr pyriiasé, fio parson hss g vested rght to use the highwaps of the state, but s

a privilege or 8 ‘iic.enm which the legistature may grant of withhold at its discretion.”” e

e " State vs. Johnson, 243 P. 1073;
A :Cummins vs. Homes, 155 P. 171;

: Packard vs. Bantor, 44 S.Ct. 256;
Hadfield vs. Lundin, 98 Wash 516

" ere tho ooyrt Hejd that o Cltizen haj the Righi to travel upori i publi igiways, but that o

did not have the ight to conduct businesd upon U highways. On this point-of law all authorities
wupw- , ": . e [ “ * ' ) .‘,. ", ‘, LN e ' N

L + ¢

"Heretofore the couft has held, arid:we think correctly, that while 3 Citizén has the Right to travel upon

che public Wighways and to transport his properts theroon that Right doss nat extend to the usé of the
ighways, either in whala of In part, 85  place of businss for privats gain.” S

' i o ‘ Willis vs. Buck, 263 P. 1 9§2;
L Barney vs. Board of Railroad Commissionets, 17 P.2d 82
R N A . AR L o

and ...

*The right of the thizen to travel upon the fiighway and tq trangport his property thereon, in the
ordinary ourse of e and business, differs radically and abviously from that of ane who mekes the
highway his place of Gusifeks for private galn In the running of o stagecoach of omhibus.”

. [0 T T N T RIS .,:‘ Ty e, . o )

TS PR ' . '
‘State vs. City of Spokane, 186 P. 864

.

' Whatfs this Right of the Citizen which differs so "radically and obviously" from one who uses
‘the highway as 4 place of business? Who better to enlighten us than Justice Tolman of the
© Supréme Cotirt of Washington ‘State? In State vs. City of $pokane, supra, the Court also noted a

yery nradical and obvious" difference, but went.on to explain just what the difference is;

“The 'formg?"is’me.usual and ordinary right of the Cltizen, a common righit to'al, while the latterls

and vy i . ‘e et g, n
- “bThis distinction, alementaty and fundamental in character, i recognized by all the authorities.”
SR CITARE o State vs. City of Spokans, supra.

o Ms‘pdsi'tioh does ndt hang.;';recaﬁqudl,y upon only a few cases, but has been proclaimed by an

impressivemyofcasesmngingﬁomﬂwmtecomuw:hefedmlcow.
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i "the right of the  Citien to trave) upan the bigtway.and to transport his property ther J',’Q ,t!‘r' ordinary
otors ] eousmorhia i Bisiess dfes radicaly and ity o »,.?9: oné who mekds the highway hi
sbutls. P‘Wﬂ of busiriess a0d ases it for. private gain In the running of a stqgmqﬁ ar ofnibus. The fonqer Is:
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o o right of the Citizen totrave uulicmg,r,, A41id 60 fransport his property thereans in the
ariles § .0 dnary coun m}fgygm; » pmMmon fg £ which he' hawmwthc Yight'to enjoy life any
renth ol Tibeey u!,‘gﬁy 8 8143 pass é«mm%;, , and gqugg-hnppmmahdmetv It Includes the right, In'so
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So Wh” is & privilege to usc the roads? By now it should be apparent even to the "learned" that
an attempt to use the road as a place of busihess is & privilege. The distinction must.be drawn
between ..., ' : ‘

K * o PN

h, LN o PP s e '

1. Travalling upon and transporting one's property upon the public roads, which Is oiir Right; a;nd

2. Using the public roads as & placé of business or 8 main instrumentality-of business, which is »-
privilege. ' S
. {The roads} ... are constructed and.maintained at public expense, and np person therefore, can insist
that he hes, of mwac,qu!re, a'vésted right to their use incarryingon a comrercial business."
.. Parte Steyling, 53 SW.2d 294; |
BT R Parriey v, Railroad Commissioners, 17.P.2d 82; §
N R . Stephenson v, Binford, supra. §

""!v" e,

”S}Vt\gn the public hith\n):ys are made the, place bf business the state has a right to regulate thelr use in

the Interest of safety'and convenlence of the puiblic as well as the preservation of the highways.”

o . 7I‘h0m§so,n vs. Smith, supra. |
TR L "- O T . . ‘

"{The state's] right to regulate such usé is based upon the riature of the business and the use of the

highways in copnection therawith.” SE I S _ .

IR

P e :.>' .‘ . . 4 ok .
“We know Of no inherent right in one to use the highways for commercial purposss. The highways are
primarily for the use of the public, and in the interest of the public, the state may prohibit or regulate ...

.theysgiofshe'h'wwwsfbtgdlnl“ Lo st T

¥] Rt S
i . \ .
) R . Yo

.

Robertson vi. Dept. of Public Works, suprs. |

There should be considerible aiithiarity on‘a subject as important a this deprivation of the liberty
of the individual "using the roads in'the ordinary course of life and busingss.” However, it
should be noted that extengive fésearch has not turmed up one case o authority acknowledging
the state's power to convert the individual's right to travel upon, the public roads intoa . -
“orivilege." | gk ‘ :
Therefore, it is concluded that he Citizen does have a "Right” t0 travel and transport his property

. apon the public highways and rosds and the execise Of this Right is not a "privilege." . .

W Vo

, ' “DEFINITIONS = = -

n order fo understaisd the coricet application of the stafute in question, we must first define the
. _terms used in connestion with this point of law. As will be shown, many terms used today do
not, in their legal context, mean what we assume they mican, thus resulting in the misapplication
of statutes in the instant case. ‘
17 of 244 Page 7 of 22
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A ,. ;:.- ) N o N R " . - d"‘ : " . ) ) - : o
C AUTOMOBILE AND MOTORVERICLE , = ' | - '
lght; ang There is & clear distinction between an automobxle and a motor vehicle. An automobile has been
‘ defined as: S L L A ] e
ichigs o
. "The word "automobile' connotes a pleasure vehicle designed for the transportation of persons on
o highways." R
Yinslt o
- o Ameman Mumal Liabxhty Ins. Co‘. vs. Chaput, 60 A.2d 118, 120; 95NH 200
f?gdz:g; Wmlctbedisumnonismadeclearbetweenthetwcasthecourtshavestated o
" 4;
!.,!l,xpra. ""A motor vehi;le.or automobllg fpr-hlm is a motor vehicle, other than an automobliie stage, used for the
!M ; " itransportation of persons for which remuneration is received.”
o8 In .
- ) N Intemmonal Momr Transit Co.vs. Scattle, 251P. 120
) Supra, 3 The term motor vehtc!e Is dﬂ'ferent and broader than the word automoblle W I
L .., Gity of Dayton vs. DeBrosse, 23 NE.2d 647, 630; 62 Ohio App 22
R 20 g ) . | ose .
" The dlsuncnon is made very clear in Title 18 USC 31 R,
o "“Motor vehtcle means every description or other contrivance propeiled or drawn by m‘echanical power
are ' _ ami used for commmfal purposes on the hlghways in the tnnsportatlon of passengets, or passengers
't‘e’n. ~( and pmperty . « . ot L J
‘ "'f "Used /arcommemiql pumoses" means the carriage of persons or prOPertv for any fire, fee, rite,/charge
upra, or other conslderatlons, or directly or Indlractly In connection with any buslness, or other uhdertaking
: - intended for profit,

' “Clearly, an ‘automobile i is private property in.use for private purposes, while a motor velucic isa
' machim whxch may be used upon the lnghways for trade, cormerce, or hire. .

L ‘

The term "travel" Is a significant term and is deﬂned as
.

“The tarm tnval‘ and ‘traveler' are usually constmed fn the!r broad and ganeral sense ... so s to

.x-r:"j‘r;b%:im& »&_‘qhd% s

e

f: include all those who rightfully use the highways vlatically {when being reimbursed for expénses) and
f who have occasion to pass over them for the purpose 9f business, convenience, or pleasure.”
’ I oo w o see . 25Amdu (1) Highways, Sect427, Py 117
' "Tnvcler One who passes frorr: plaﬁe to plm whether for pleasure, instructioﬁ busmess, or heaith "
¢ ;}{ 18 of 244 Page8of22 . @
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fLo s . " D - = {Locket vs. Staté, 47 Ala. 45;
.. ¥ e Boviers LawDictionary, 1914 ed., Pg, 3308

“Fravel - To Journey or to pask through ot bver; 46 a country district, road; etc. To go from ane place to
anqther, whether,oﬁ foot or horsebgck, ot ln any conveyance as a train, an automoblla oarr!aga. smp,
ora!rmﬁ,Makujoumey A "»'1 . v S

G AR e gt e

.y te . .
. R N L PN LN St redet

P Century Diétibiry, Pg. 2034

Thcrafore, the term “rravel® or "mivelar” refers to ohe who uses a conveyarice to go from one
plmtoanom«,mmuadmdmwnommemghwaymamamofmm RN

thwe that inall these deﬁmtions, the pluase "for' hire” never otcuts, This térm "wavel or -
"traveler” implies,bydeﬂniﬁon,onemmsthemdasameans'tomovémmoncplmto

. another. .+, A . .
Thmfore.mwhowtﬁemdinqeommcowoﬂifembusimssformepurposeof
travelandmanspomﬁon isamvéler. ' e

Lot '..":.._n" Sl SR IR ’.». sty

'The term "driver m contradimncﬁon to "travaler, dyﬁnéd as,

] ooy oo ¢
R O

“Driver - One emphyed in conducting a coach camaga, wagon, br otm vehlcle oo
. .-," -;;z" . P S o ' My {s e ‘c,fl. ‘t‘) | Bo“n.bsuw chtiomry 1914 Qd“pg 940

W o ‘-\. ‘e

PN

oy Lt

Notice that this definition mcludes one who is "employed” in coﬂductmg a vehicle It shouid be
self-gvident that this individual wad not be ":ravalling" on ajoumoy. but is usms the tbad asg

plm Ofbusm: LY e e .t . ‘ , , ""t LI W ' s ) e
JOPERATOR = '

Todayweasm!muhata th]ﬂ" isa"drivar, anda“drtvsr xs an"operarar Howéver, this is
no‘ thecase,' ":, . ot REUY .';I oL “'~ R . (TSI S ‘ e

' ", : o ool
it wm be observed from the' i;nsmc'ﬁf'the ordinance that a‘distinction Is td"bh drawn bﬂween the
terms ‘operator’and ‘drjver’; the ‘opdrator’ of the scrvk:c car bajng the persan who is licensed to have
the car of the stréets In the buslneés of cmylnq pasigngers for hlre, while the ‘driver’ is the one who

‘actuhily drives the car. Howgm-, 't the ic’tuo! prosecution of bUsinass, it was. m&tbh for the same-
pemntobeboth"opmtof"cm*mwr B VP

A .. ‘l.’ .

Newbxh V. Umon Indemnlty &o., 60 SE.2d 658

ne AN N

‘To further: clarif;\' , deﬁmtmn qf an opemtor" the oonz:aoﬁse;vod ;hat mia M\s 8 vehicle "for
hire" anid that it was in the business of carrying passeng

' Lo - 190f244 - Page90f22



Ala. 45; | This Jdefinition would seem to describe apersonwho uuslngzharoadas a place of buginess, or
Pg. 3309 § : ' i othes words,. dpermx W iﬂ the "mivilege ofusing the road for gain.

placetc § i Agﬁdmmbame@c!miﬂcaﬁonoffthﬁdisﬂmﬂm m?fﬁ%ﬂw“%m‘hmfm‘

B.smp, SIS UK N1 e, v ar ot
: 7 ?ra\reIHns Ubbn’ and ttamport!ngom's pfqpcrty upoh the wblic mads aﬂamatter 6? nght
: z . definition of a traveler. IR )
. 2034 3 m mﬁ#\w&m of bmtneSS a8 a matter 9fpﬂvllm meststhe dqﬂnittoh of 8 driver or
i S maﬂm’mw . S
ope AN '( i, t "':;~" e "(’ “ Ty VL RS LTt e e
"‘ a8 mFFiC 'l‘? ] e-‘ «.v“ . '! “2 il ne tp M u!u .t 3 o o,?‘\ W .‘_:’_‘_:ern:..; .
£ _;  Waving defined e tegine’ axmwne. n}omwghlcleg" *mwwver ana operamr."ehe
8 to ,'§ et mrmwdeﬁnﬁi? “aie’: e g DA L ,'_f i
S ] L, Yra mmoammmmmmmm therefore, the, m‘mm&on of unnmssary duyltcwon of
eof B W iransportationseryvics i }qngtlwn the iifs of the msl\wﬁw or reduea tha cost of malownance, the
" &/ rvanue ferived by the state ... Will also taodwwmepuhhc watfmhvpfouudng atti\eexpem&f
o W thouoperaﬂus*aiﬁﬂvaﬁsaln,sdmzwﬁnpartofmwst.cfrepaldmthsww w' . T
| a NofﬁemPaQiﬂOR&Co.w Schoenfeldt,ziarzs

vegtathe

' Now Inﬂwabwe. J\mﬂce'ro!mnmow keyofraisinsmvcnuebywdngtha
"privilega” to use the piblic soads af the aepanss gﬂ}mg operpiipg for gatn

g 940 B “* In this case, the word:"trafile® is usediin uneiion with the itriscessary Auto %mspmﬁon
A B mue,mindﬂwrwmﬂ&“wbicleeforw ’rhewaxd W“hmth«wordwhlchiﬂtobe
| be ﬂmlly WWMWOMC)"WQ R M e

-

.t ‘ N &-( k) .‘

“Trathic - ccmmem, maq. sate Qt mm of mmnaise mhs, Monw. o;‘me nﬁé m ads&lzg ot
pods and eqﬁ\mo&&m from am persoo 10 anotw m ah equivalent In goods of rondy .M '

o aqvmx.aw Dictionary, 1914 &}, Pg. 3307

g . - “»‘»,.1.‘ 1’:."“‘ B . . ) >
> Here a mﬁmmatﬂﬂsdgﬁnlﬁmmfmtoo condwmbwbma" Yo micntion'is hiade of
one wt%ﬁ?&avelina in his automobile, This dofinition is of one whp is engaged in the pmam; of

¢ mmmoﬂiwmgbédsimmwfommmﬁ ,..velﬁpleafor,l}ige;,.,,, e
ve 'S ', r‘.‘.-nﬁ ,"ha n ‘,' :
0 Fusthermory; the words \afic” ond ,mgy mp&w  dibfereiit chmew

_ revogniza. mdiﬂh!melsmoggizeﬂin Dickey, \;p&‘ i ":’: ! :
. 4 addition $o this, cabis, hatkney cadches, omnibuses, taxicatis, and haw, vihen mnacessamy,
653 rwmuror;s, mqrfem wm! tha btdimn tramt and traveland obstruct them."
¢ ‘The murk,byuainsboﬂl 'éi@iﬁ;dits danofadlsﬂncﬂohbetwmihétwo.aug,

what wa$ the aastinctlon?f','e bothmma,_mtdcleatgpwdoubt'

f v

T T e ‘.""’“‘;’,"m

f22
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"The word ‘traffic' is mgnifest!y used herein secondary sense, and has refererice tothe business of
‘transportation rather gmn toits pﬂmhry mahlng of lmerchange bf commoditles "

e R A!lenvp CntyofBellinghm, 163P 18

Here the qureme Cout of! the State of Waa!ungton has deﬁned the wond “traffic* (in eithcr its
 Or sécondary senaq) in.referer i;e {0, bmdcss. and ndt to mere traveil So it is clear that
texm "traffic” is business rela'wd pwrofom, irfsd priv{lege " The ‘net result being that

u‘lﬁc?' is broughtunder thez(PO‘kws powet 6f he bgi,\fni i, ’T'he term has no application to one |

whoimotnsinstherbadudap lace of businiess, **~ A

LICENSE S /2 BN '.H'f ¢ 0 K

gt v
n scems only propet to deﬁne the word ")iwm, o the doﬂnition 6f this wotd Will be- exmmely ;
important in understanding the statutes &3 they are pr'oparly applied

"The pemisston, by competant authoﬁtv to do an act which without permission, wwld be. ﬂlegél '
mspnmrmn" AN e Dl o . i ,

e
goye te

.« . 3 . .
RS RPN RN R I 0

4 . .
o T SR PR

,.-.l.- SR peppxevs Hmdmon.218NW2d2 4

..u“,wdoammgwhmhllcehsorcouid pruvent. e

v !

oy ’
EEUNCN oo

Bz Wmmﬂ!ec&io(}o vs‘l?mntkepmduw(‘.oxp 42F2d116 118

'Hi'.

In order for these two definitions to apply in this cése, the slale would lmvc {0 toke up the
position ﬁlﬂt the exercise of p Constitutional Right fo usé the. pnhlic mmtﬂ in !lw nrtﬁnary course
Oflife md Mnm is lhew 3 WS, or Mo{t. whlc.ll thc ptm w 'y ~,r f,, u N g, gt m.‘,- ot bﬁvent

pnd'tion, however, wold raise magnitudinoua Constitutionsl questions ay this positxon

T mm b dlwe%ricaliy opposeéd to fondamental Constitutional Law. (See "Conyersion of a Right

to qCﬁme," lnﬁ'a.) e
Inthe mmnt case ‘the proper dcﬁmt:on of a "Iica;;sc" is:

o, S ,"_"- oo
"4 yul’mll, gran’tdd hy sn abpropriate governmentat body generaly for comldmﬂbn. to a pemh firm,
0 wfporaﬂon, to pursué soimé oocupuﬂon o1 to carry onsome buaima whqu . Myhject to régulation

under the police powqr,‘ ool
ILR VAT RLEXITEN

e
N l n,: uA

- This deﬁmtion would fall mote in hne with the privnlego 9*‘ wrylng on busmess on the streets,

[} .

. I L B ' . 1
Mos! proy b ot i L ’,,,"” ’ *debyt&uu forﬂzopurpowofra,isiqg
TGVLM\M-,_ ¢ ;" ._,’ LO B § opint for-when one seeks permission

ﬁon\ RS TORICR D SO, O RN "\". A b o ih\,juu&nﬂu{)ﬂ (}tm censor Wthh, in this case, is
" the State, In essence, . the licerisee may Well be seeking to be regulatedyothalicensor.
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"Allmnwmowod\araomodeprlmﬂwfwmnuwm, wmm‘meMn@%g as of .,
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mg.eg;fhpm& iatian 6 ooiirol b tho livotads i th real aim of the legislation.

“‘3 WYk g} {v{&:“ W:‘"’\M Wl .f" S22yttt s s g oo g
) . ") t,h&n\élé “.n : M;W¢& - ‘x uI W m mmomm\?!h

qum. on, P %xé’“w“mm; insteed,,
tved oo they “chagl oﬂWmthﬂurb,mpﬁl y endorsed by the
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~“The automobilé Is not inherently dangerous.” - o
Coo et W ey e Cohents va. Meadow, 89 SE §76;
O T I R .:":.'~:"‘:-;,'$,_l¢~vs' Broqqurg,g; SE‘5'32

To deprive il petsons of the Right to use the road in the ordinary course of lfe and busiiess,
bechuge one atight, in the future, become dangerous, would be a deptivation not only of the
Right to travel, but'also the Right to due process. (Ses "Due Process,” infra.)

v's Ty e Ay e DI PR P - ,..‘. . e , ' .-
‘Thiaqmﬁonhuwybmmﬁmémiedihmisbﬁéﬂ afd need not be reinforced
other than to remiind this Court ghat this Citizen does have the Right to trave! upon the public
highway by sutomobile in thé ondinify ciitse of Lifé asd business. Tt ¢ therefore be concluded

. that this regulation does involve a Contitational Right. .

vty N TR R S I TR P . ’ ) ) .:'
The third question js the iost important in this case. Js fhis regulation reasonable?t - - i
‘e answet is Not It will be sown later in "Regulation," infra., that this licensing statute s.

Vg e

. .

S B
'

nppresgive énd could be effactively administered by less oppressive meang. .+

Although e Fourtesnily Airendmeat doek not inteitérs with e proper exercise of the police
. powet, in accsrdance with the generdl principle that the power must bie éxercised so a5 not to

" ‘jnvade unressonably thé rights guaraintcod by the Unipsd States Constitution, it is establishod

.+ beyond question that every state power, including the police powe, is limited by the Fourteenth
Mndmen.t ‘(a.n'd‘ O.M). ;h}d:iw'tée’:ln!hibm‘oﬂ” Mi‘?pow.' \.”' B R ';)l'.: Lt .
IR A MU RV el "',("" ".,« - . :’]","- Yo, ’. Co

B P S . R T L TP
Moreover, the ultimate téit of the Propristy 6 police powér regulations must be found in.
the Fourteertth Amendment, sincé it opstaie¥ to imit the fleld of the police power to the.extent of
preventing the enforcement of statutes in denal of Rights that the Ariendment protects.
(Ses Parks vs. State, 64 NB 682, ¥/ e 1L e o RS

LI « : o

- W‘}?’ regaid p‘a,iﬁlcdléﬁvtd the .5, Conatitution, 1t Is elemenitary that a Right secured of protected by |

P

" thet documeit cannot be ovérthrown or Impaired by any state police authority.*

e v iee N Lafarier va. Grand Trunk RR. Co., 24 A. 848,
| | 1ot obi O'Nell v, Providenios Amugement Cor, 108 A, 387

T

,, “ " Connolly va. Unlor Sewer Pipe Co, 184 US 540;

" Congtitution.”

! . oo ¢, ey LR LY

o ' R L L IS
- The pallce power 3f ﬂ,’e\‘t"“ must be exercised n subordinatiort to the provisions of the Us. -
LR 24 3V R T . )

-

s it i Bacabanan ve, Wanley, 243 US 60;
LT peinbandlie Bddthm Pifieline Co. vs. State Highwey Comimission, 204 1S 613
oo o e f. . " ';" e -'; : __l ] A'd‘ . : f(-;':‘ L

.- Nitis well seweé that'the ﬁ:?gnst&mlpba! Rights protectéd from invasion by:the police power, Include
Rights safeguarded both by expréss and implied prohibitions in the Coristitutions.™ ~ -\ -

4 »
+
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1 the Meﬁmeinsuringdmmghts guqmmeed by the U.S. Consttmhon and the state costitutio
wouldbeprowcted RPN "".' "‘”' “"-.«" R IR I A USRI 1 S "" St
> 'l }!l Y . PRI st ’I; "‘ . v L A

'But uniess or yntil ham or damasb (a ¢ﬁme) is- wnumttod. thew ;'H 0 ¢
the pnvate aﬁ’mrs or actxons of a szm - ‘

N ’ S . . . BN R e
One of the: mast'famous and pa'hapa the most;q wddeﬁmw;sro due pmctés qf law, is, that
of Daniel Webster in his Dartmouth Collme Casc (4 Wheat 518), in which he declared that b;

4

g e fo‘r interferénce in

F A

"' que process is meant: o pe R N Rt e L
"3 law which hears before !t cqndemns, which proceeds upon inquiy, and renders judgfnent ohﬁy afte
i rlats Y e -‘p. N
et jud 2ok ..'T:-.'*.. bl by ,.;3. LG e « See also Statevs Strasburg, llOP,'l()n
P ‘,. % r‘_"' . N ‘?‘ h‘ \' ol L e .5'“ UL DQ@]BVS Mp”s, $2P
“ ,,~."o~~-~-',-‘- i .

k SYH ‘(“” v . ‘,_ N “ R .‘c .

Smnewhatsimﬂamisﬂwsmmmmhamamleasoldasthelaw@mt e

"no one shall be pmom"y bound (nsirlcted) untit he has had his day in court,” T

f,c!ll‘.i" \',' A YT
' Al v o .‘h‘. WP

by W is i, it te hias besn duly cited o appoat Srif s besn afforded ah opportity
be hedrd. Judmnmt withisut sigh citation and opportinity lacks all the attributes. of 3 jud;clai
deteiimination; it {s judicial usurpation and itis Oppmsive and can never be upheld where it it
fairly administered. (12 Am.Jur. [1st] Const. Law, Sect. 573, Pg. 269) AR LN JRN

" 'Notes This soundilike the process used to deprive ane of the | “ppivilege" of operpting 4 tnotor
wéhigle:"for hire.! It should be kept in nind, hawever, that we are dzacusamg the a:bmw
deprivation of the Rxght to usé the road that all citizens ‘have fin common o

«* The futility ‘of the state's posxtioa can be most easxly observed in the 1959 Wasbington Attort

General's opinion on a similar jssue:

“The distinction betwmn the Right of the Citizen to use the public Mghwavs for private, ratherthan
. “‘cormmercial purposes is recognized;,.."

- 'h’ - “
Ct .'v ot o, l,ndu [P TI oo

. s + '
...... . : [ AR S H LI N LN \ ok
! towed R A 1

iﬁﬂd SCICUNER HERUR R LIRS EINE T B
"Un¢er its pdwef' to re;ulata private uses of our highways, our Iegtsmure has required that motor
‘vehicle operators be licensed (1.C. 48-307). Undoubtedtv, the primary pumou of this requirement Is
" inslrds whn ss possible, that all motor. vihicla opergtorswill be gompa!eﬂt shd qu@llﬂed thereby
reducing the potential hazard or risk of harm, to which other users, of the mhwws mlght otnerwisq
“subjdtt But ohéé havlng compued with this regulatory provision, by pbtatntnu the mqulrgd license, i
motorist enjoys thé pdvllegt of mvglllng freely upon the hf;hwws .y
’.'.-" Cea ‘.!I'._-,w.:“.: L .' o . , . . .'.' . i!; [ PR ) M[ .
TR e BT e Wuhiq‘téﬁ &00 5960No: 38.?1
_ Lo R et ot

28 of 244 ‘Page 15




P
ra

Thin alssiiglni opinion appedrs 1o be ¢iying that every'pérson daing ad aytomobile es 4 tistter of
| Right, must give up the Right and convert the Right into 4 privilege. This js.accomplished undet
§ e guisc of regulation. This statement Is indicative of the insensitivity, even the {gnordnce, of the

poverniicnt to'the limits Plabed upon fovérnminty by-and through the geveral constifutions.. .

: . S B N LEEEENR IR N I IR L 18 .'1‘31'1{5';»?, .{J.ﬁf‘ii:j%’.. " ':f*""' .
Fhda loga thoory miy hve been dble 10 stand in 1959; however, a5 of 1966, in the Unjted States
' Jupromé Coirt detjston InMIRKIGA byien this wek defluise Of the state's action must all.
R K L S A R T e Ty P S TR
§ ... Whwre rights kecured by the Constitytian arg involyed, there canbe 6o wile making or.lggistation which
B S

B ¢ . .
[ 4 . Ly

B bad et g g de e € T LR P P S .

- TR M £ RTRTR R SR LS A OT A2 I DL ANt y';vp-;..,mm LY ‘,,\;,ﬁ;l, gl !

_ Miranda vs, Arizon, 384 US 436,491

" it the leglS1kHat doés noF hiave Ui power to dbrogals the Citizen's Right tb travel pon the
sb\lc ronds, by piisilhpilegislation forging the citizém to walve his Right and convest that Right
fto a privilego. Purthermore, we have provioysly established that fhis *privilgge® hagbeen
ﬁﬁn«i ulayptybg only € thosd who are “conducting business inthe. stre¢ls! or operating for-
Wiw vehicles” e e e

by PV T :
SANR v R R A O Ve et
) {

4 The legislaturahns mpwd logislative flat) to deprive the ,Ciﬁw;’éf WN&W 1o e the
8 youde in the ordlitary courss of 1ife andbyisinesd, without affording the. Citizgn the safeguiptd.
N ol dwe processof i Thishas been agcomplished utidcr supposed;pawers of reguistion. . .,
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"t w0t 83 the reRuiferniént that Kegulations gavbring the uss of the Highways must not be vigiative

o zov»sleuithné'fgum" itois, the primd'ssentiald of dici régulation ard redtonableness, Jmpartiality,
A T T I B A
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 *Moreover, a distinction must ba observed betwéen the regulaticn of g activity which may be erigaged

5{‘@"ammar.bfdghtqndamﬁﬂwdbnbv‘govemmsuﬁeramnfpemwﬁ ST,

. AR S e ke

ot s g g R ot YZDaj\ii?vsi.Mdsswhum. 167U843;
IR et B g T g e gty Packifid s, Bantony S0
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o though thiy e dcarly boyond the limits of the legislative powers: Howeyer, we.tust

! gptwider whitther such refulitions m’atba!eonabh anﬂ ucn-vaomiw,cﬁ conistivgtional gyarantces.

: : LT R RN S W R L
Pirsi, let us consider the reasonableness of this statute requiring all persons to'bo Hoensed -+
: %gm.mng.m we ar¢ applying this statuts to &ll pessons using the public roads). In determining
be rensontblensss of the statute we heed only ask two questions;
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1. Does the statute accomplish its stated goal? ) s
mmw&l’is‘Nﬂ A | _‘ t e e e,

. ‘The aitempted explangtion for this tégp’laﬁiqn “to insure.the safety of the public by
. ‘nsuring, as much as possible, that all are competent and gualified,’

However, ofié ¢aiy Keep his license without retesting, from the tifne he/she is first licénsed
wintil the dey hie/she dics, Witliolit tegard to thie competendy of the persoh, by merel 3
 fenewing said hcén@dbéfom it expires, It is therefore possible to completely skirt :’ie goa
of gus attémpted regilation, thus proving that this regulation does not accomplish its
fgo"..\.' . e e .
"Furthiétinore, by tedingmdhcensmg. the:state gives the appears ce of underwriting the | |
©* gompetence oF the licerisess, ang éould therefore be tield liahle for fallures, dcciderits, etc.

N Do Lot
' |

o !2'.-,isth¢st4tma're"imndb'é? R
. The answer is N}

‘This statube canbiot be dstermined to be reagonsbie since it requires to the Citizen to give §
up his or her natural Right to travel unsestricted in onder to accept the privilege. The
‘purported goal of this statute could be met by tauch less oppressive regulations, i.e,,
‘competency tésts and certificates of competency before using an automobile uporthe
‘public roads. (This is éxacily the situdtion in the aviation sector.) Co

'But isn't this. what. we have now?..

The answer is'Nol The redl purpose of this license is niuch more insidious. When one signs the
Ticetise, he/she gives up his/ber Constitutional Right.to travél in order to.atcept and exercise a
privilege. After signing the lHcense, a quasi-contract, the (}iﬁan bas to give the state his/her
corisent to be prosécuted for.constructive crimes and quasj~criminal actions. where there is no
harm done and no daniaged ptopetty. : o '

These prosecutions take place without affording the Citizen of their Constitutional Rights and
guarantees such athe Right to a frial by jury of twelve pérsons and the Right to counsel, as well
- a8 the riofmal safeguatds such.as proof of intent and a corpus dilest] and a grand jury indictment.
These unconstitutional prosections take piace because the Citizén is exercising a privilege and
. hps given, hig/er “mplied consent” 1o legislative enactrménis designed to cofitrol fnterstats -

commerce, a reguiatable enterprise urider the police power 6f thie state. - ' * * ‘

Qe

‘We must now conclude that the Citizen is forced to give up Constitutional guarantees of "Right" !
. 'in.order to exércige his state "privilege™ to travel upon the public. highways in the ordinary course
“of life and business,” - , S o
. ' S T L T NN ..

fyn
4 .
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! Jzunher still; Seation 56-1-20 resulg;cpgn,apemﬁq  type. of busineas or busmess related

enguged, the allegation and proof of which is an éssential required fact elemeént that the
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prosecution canndt presume to bq trug or legally prove dye to a lack of admissible evidence

relatmg to and proving said activity.

P RS

The prOsecunqh is duty- bound to.set forth EVERY e!empnt that is req{nred to be proven §
at trial IN the complaint AND the charging instrument, AND must prove EVERY ¢lement at trie]

with ADMISSIBLB.EYIDENQE, nojt'hypoth,etica{ and overly ridiculous red herring arguments {

and contrived situations that have no rélevance or beafing upon the facts of the case,
Finally, neither this cougt sor. the prosecution may simply presume ANY required fact

element of an alleged offensé to be true;, as that subverts the right of the Accused to the,

presumption of innocence of, EVERY element of an alleged offense, whnch us fatal error, being a

clear yiolation of the Accused’s tight of due process. There can’be no reasonable legal debate as {

to whether or not the act of "‘,transpox‘ta'tion",is a necessary 'fpp; element of the alleged offcns‘e

conmdermg that it xs the specxﬁcany stated subject matter of the very legisiation that créated the ]

Toeg, .' ‘.

‘recodxﬁed “transportatxon” code and the Qtatutes therein.

‘There is no such fact element alleged in the complaint and charging instrument, and the
state has no admissible evidence that :NOﬁld serve as proof of that necessary ¢lement. This lack
of admissible evidence also provés that the arvesting officet could not_:pc")ssi'b!)'" have had any
“articulable” facts or ¢vidence supporting reasonable suspicion or probable cause, thus ma’kin;g
the warrantless detenition, seizure and arrest of the Accused completely unlawful in the first
instance...which, in turn, mdkes it more than clear that t.hé state is attempting to unlawfully apply
the “transportation” code and its regula,torl‘y statutes to a completely unrelated subject matter
iactivity to which it simply and legally docsNOT and CANNOT apply as said gq:ti.vit‘y.is ciiti;‘c!y

OUTSIDE of the code”s subject matter jurisdiction and application.
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Statement of Issues on Appeal

. Was it error for the Magistrate Court to procéed where jurisdiction has been
challenged and not been proven on the record, and therefore also error by the
Circuit Court Appellate Judge R. Lawton McIntosh in affirming the
Magistrate Court decision?

. Was it error for both The Magistrate Court and the Circuit Court Appellaté
Judge R. Lawton McIntosh to ignore the Constitutional challenge to the
statuté and its application in question as it was applied to John Dalen, failing
to protect the constitutional rights of the appellate, John Dalen.

. Did the proceedings of both the Magistrate Court and the Circuit Court
Judge R. Lawton Mclntosh violate Due Process of law protections secured by
the U.S. Constitution and the Common Law?

. Did the Magistrate Court and the Circuit Court proceedings violafe the
religious freedom protections secured by the First Amendment of the U.S.

Constitution?
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Statement of the Case

This is an appeal from an appeal to the South Carolina Court of Common Pleas
which was filed August 22, 2017, [See item “N. (1)” from the Designation of Matter]
(R. pp. 219-223), challenging a decision by the Magistrate Court in the City of
Westminster, SC. John Dalen did appear for trial on August 17, 2017, and was
found guilty by a jury of only six [See item “N.(2)()” from the Designation of Matter]
(R. p. 229), although according to the Common Law, juries shall consist of 12

members of the community. John Dalen paid a fine of $237.45.

From the beginning, starting with an arrest on February 16, 2017, and the
issuance of a traffic ticket/citation, | [See item “A” of the Designatzbn of Matter
(R. p. 201)], John Dalen challenged the arrest and issuance of the ticket and
subsequent proceedings in the Magistrate Court. John Dalen objected to those
proceedings repeatedly [See the Designation of Matter items “B”, Motion to Dismiss,
(R. pp. 11-32) and “C”, Transcript of Hearing of April 19, 2017, (R. p. 82, lines 14-25)
(B. p. 83, lines 1-25) (R. p. 84, lines 1-16) (R. p. 87, lines 10-11), items “E”, Motion to
Reconsider of May 2, 2017, (R. pp. 33-37), “G”, Motion for Findings of Facts and
Conclusions of Law of June 13, 2017, (R. p. 38~40), and “H", Transcript of Hearing of
June 13, 2017, (R. p. 93, lines 21-25); (R. p. 94, lines 1-10) (R. p. 94, lines 14-25),
and items “I”, Motion Challenging Constitutionality of the Application of the Motor
Vehicle Transportation Statutes of June 28, 2017, (R. pp. 42—-69), and “J”, Transcript
of Hearing of June 28, 2017, (R. p. 104, lines 18-22) (R. p. 105, lines 1-21) (R. p. 106,

lines 22-25), and items “K”, Offer of Plea of July 11, 2017, (R. pp. 70-71), and “L’,
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and in Transcript of Jury Trial held August 17, 2017, (R. p. 128, lines 1-25)
(R. p. 153, lines 10-13)]. The accused challenged the officer’s probable cause and the
court’s jurisdiction, and demanded his rights secured by the U.S. Constitution and
the Common Law [See transcripts: items “C’, Transcript of Hearing of April 19, 2017,
(R. pp. 79-89), “H”, Transcript of Hearing of June 13, 2017, (R. pp. 90— 99), “J”,
Transcript of Hearing of June 28, 2017, (R. pp. 100-123), and “L”, Transcript of Jury
Trial of August 17, 2017, (R. pp. 124-186) from the Designation of Matter.] [See also
motions: items “B”, Motion to Dismiss of April 18, 2017, (R. pp. 11— 32), “E”, Motion to
Reconsider of May 2, 2017, (R. pp. 33— 37), “G”, Motion for Findings of Facts and
Conclusions of Law of June 13, 2017, (R. pp. 38~ 40), “T”, Motion Challenging -
Constitutionality of the Application of the South Carolina Motor Vehicle
Transportation Statutes of June 28, 2017, (R. pp. 42-69), and “K”, Motion for Ofter of

Plea of July 11, 2017, (R. pp. 70~71) from the Designation of Matter.]

The magistrate judge, the Honorable Will F, Derrick, issued an order dated
April 21, 2017, [(See item “D” from the Dész}gnatjon of Matter) (R. pp. 1-2)] denying
John Dalen’s Motion to Dismiss for Lack of Jurisdiction, claiming jurisdiction without
proving it on the record. John Dalen filed a Motion to Reconsider on May 22, 2017,
[(See item “E” from the Designation of Matter) (R. pp. 33-37)] and the magistrate
filed an order dated June 13, 2017, [(See item “F” from the Designation of Matter)
(R. pp. 3—4)] denying John Dalen’s Motion to Reconsider. John Dalen then filed a
motion dated June 28, 2017, Challenging the Constitutionality of the Application of
the SC Motof Vehicle “Transportation” Statutes Against the Accused, as applied to

John Dalen /(See item “I” from the Designation of Matter) (R. pp. 42-69)]. No order
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was issued regarding this motion, nor was any discussion held regarding the contents.
[See the Designation of Matter, Transcript of Hearing of June 28, 2017, item “J,

(R. p. 105, lines 8-21) (R. 106, lines 19-23) (R. p. 107, lines 3-4.]

On July 11, 2017, John Daleﬂ filed a Motion for Offer of Plea [See item “K”
from the Designation of Matter (R. pp. 70-71)]. John Dalen had repeatedly objected
to the court’s entering of a plea for the accused. No order was issued regarding this
motion; the motion was dismissed by the magistrate at the jury trial held August 17,
2017, and the magistrate entered a plea of “not guilty” over the objections of the °
" accused. [See the Transcript of Proceedings Jury Trial held August 17, 2017, item
“L”, (R. p. 131, lines 10-11) (R. p. 141, lines 5-6) from the Designation of Matter.]
The accused presented exhibits at the jury trial [See item “M” from the Designation
of Matter, items (1) through (7): Item 1, Copy of Uniform Traffic Ticket, E’ébibz't.“ ”
(R. p. 206), Item 2, Letter to Dep'’t. of Public Safety, Colonel Oliver of June 15, 2017,
Exhibit “D” (R. p. 209), Item 3, Letter to Sen. Thomas Alexander of June 22, 2017,
Exhibit “C” (R. p. 208), Item 4, Letter to South Carolina Dep’t of Motor Vehicles of
June 15, 2017, Exhibit “E” (R. p. 210), Item 5, Response to John Dalen from Col.
Oliver dated June 29, 2017, Exhibit “F” (R. p. 211), Item 6, Napa Valley Register
article dated October 28, 2013, Exhibit “G” (R. pp. 212-213), Item 7, Accused’s Motion
to Dismiss for Lack of Jurisdiction of April 18, 2017, Exhibit “H” (R. p. 214, which is
the first page of the document fully included on pages 11-32 of the Record on
Appeal)] that were intended to prove that there was no willful intent to violate any
law and that defendant had more than ample reason to believe his contentions

are/were correct, supported by law and by the Supreme Court of the United States as

30of 37



73
well as by lower court decisions and other authorities (See Table of C’an?ents listed
cases and authorities, incl. Law Dictionary definitions). The trial judge, the Hon. Will
F. Derrick did not inform the jury that every element of the “crime” had to be proven
beyond a reasonable doubt. /[See Designatioz; of Matter, item “L” Transcript of
Proceedings Jury Trial held August 17, 2017, (R. p. 176, lines 8-25) (R. p. 177, lines -
1-25) (R. p. 178, lines 1-25) (R. p. 179, lines 1-25) (R. p. 180, lines 1-25)]. John
Dalen was convicted at the trial. The accused was threatened ;;vith thirty days in jail
or the payment of a fine of $237.45, (incl. $5 for debit card fee) and was told he had to

pay the fine before he could file an appeal.

| On August 22, 2017, John Dalen filed an appeal with the Circuit Court [(See:
item “N. (1)” from the Designation of Matter), Notice of Appeal (R. pp. 219-223)]. And
see John Dalen exhibits filed fitems “N. (2)(a) through ()" from the Designation of
Matter: Opening Statement, (2)(a), (R. pp. 202-205), Uniform Traffic Ticket, (2)(b),
(R. pp. 206~207), Letter to Sen. Thomas Alexander, (2)(), (R. p. 208), Letter to Col.
Michael Oliver, (2)(d), (R. p. 209), Reply from Col. Oﬂ'ven @), R.p. 211), Letter to
S.C. Dep’t of Motor Ve)zic]es, @@, R. p. 2) 0), Napa Valley Register article, (2)(g),
(R. pp. 212-213), Motion to Dismiss, (2)(h), (R. p. 11-32), Return of Criminal Appeal,
(2G), (B. pp. 224-230), and S. C. Municipal Court Handbook, (2)(), (R. pp. 215-216)].
This appeal was denied, and the magistrate affirmed on Mérch 1, 2018, [See item “P”
from the Designation of Matter, Magistrate’s Order affirmed (R. pp. 5~7)]. John Dalen
then filed an Affidavit [See item ‘fQ”ﬁ'om the Designation of Matter, Affidavit of John
Dalen of March 12, 2018, (R. pp. 242-244)], a Motion for New Trial and/or‘

Amendment of Judgment [See item “R” from the Designation of Matter, (R. p. 73-77)]
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and a Motion for Findings of Facts and Conclusions of Law /See item “S” from the
Designation of Matter (R. p. 78)J. Items “Q”, “R”, and “S” of the Designation of Matter

were filed on March 12, 2018.

Circuit Court Judge R. Lawton McIntosh issued an order /[See ritem “T” from

- the Designation of Matter, Order Denying Motion to Reconsider (R. pp. 8-10)]
denying the Motion for New Trial and/or Amended Judgment on March 21, 2018, and
the judge issued no order or addressed in any way the Motion for Findings of Facts

and Conclusions of Law [See item “S” from the Designation of Matter, (R. p.78)].

Standard of Review for Each Issue

The standard of review for issues 1, 2, 3 and 4 is de novo as such are errors of law.

U.S. v. Campa, 529 F. 3d 980, 992 (11t: Cir. 2008).

Argument

The saying that “ignorance of the law is no excuse” applied well to the Common Law
because Common Law is limited in scope, and easily comprehended by the common
man. It is necessary for citizens to know what the law is and what a person’s duty is
under that law. I, John Dalen, plan to show that I was convicted through the use of
laws, codes, regulations, and court proceedings that are not consistent with our

United States Constitution or in compliance with Common Law.

The idea that “ignorance is no excuse” is no longer valid or applicable today.

Even the most learned scholar could not be expected to understand and comply with
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our voluminous laws, codes, and regulations. This is inconsistent with the United

States Constitution. Today there are plenty of excuses for ignorance of the law.

Common Law is the foundation of the United States system of laws, and the
purpose of law is to protect persons, property, and liberty. Government and its courts
were created by the people for this express reasoﬁ. The U.S. Constitution is the
Supreme Law of the Land, and it was created to bind the gbvernment and limit the
scope of its authority. It is the duty [See Municipal Court Handbook, Designation of
Matter “N. (5 )” (R. pp. 215-216)] of every judicial officer and every citizen to help to
ensure that every léw is in compliance and not in conflict with the constitution. This
concept is repeated over and over by the U.S. Supreme Court in rulings dating back to
the founding of this nation. It is the only way that a free people can remain free. The
Constitution is the Supreme Law of the Land. See Marbuzy v. Madison, 5 U.S. 137
" and 16 Am. Jur. 2d, Sec. 177 late 2d, Sec. 256; “No one is bound to obey an

unconstitutional law, and no courts are bound to enforce it.”

The arguments for each of the issues #1, #2, #3, and #4 tend to overlap. In my
discussion for each issue, the arguments presented may apply to each of the other

issues as well.
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Issue #1:

Was it exrror for the Magistrate Court to proceed where jurisdiction has been
challenged and not been proven on the record, and therefore also error by Circuit
Court Appellate Judge R. Lawton McIntosh in affirming the Magistrate Court

decision? I make the following arguments:

A. Probable Cause, Valid Charging Instrument and Elements of a Crime

B. Conversion of a Right to a Privilege

- Issue #1, Argument A.

Probable Cause, Valid Charging Instrument and Elements of a Crime

From thg beginning, §tarting with tl;e trafﬁc‘ stop at a checkpoint — a checkpoint
which in-itself is antithetical to any concept of freedom — I, the éppellant, John Dalen
challenged the officer’s probable cause which was never stated nor proven on the
record. [See jtézp “A” from the Designation of Matter, Uniform Traffic Ticket,

(R. pp. 2b6—20 7)] The officer (named on the ticket as A. Taylor) did not provide the
court with any proof of his probable cause that a crime had been committed, justifying
his arrest of John Dalen or providing proof that he had any jurisdiction to make such
an arrest. (See McNutt v. GMAC, 298 US 178, “The burden of proof lies with the

asserter.”)

The Magistrate Court judge, the Honorable Will F. Derrick, as well as the

officer in charge of the checkpoint, throughout all the proceedings failed to prove
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subject matter jurisdiction and/or personal jurisdiction on the record, and only
presumed jurisdictioﬁ in this matter. The citation itself, the “charging instrument”
[See item “A” from the Designation of Matter, (R. pp. 206—-207)] is deficient because
it was not sﬁppoi’ted by probable cause or a warrant as is requﬁed under the Common
‘Law. See Hale vs. Hinkel, 201 US 43, 74 - 76, “Among his Rights are...im'munity of
an individual and his property from arrest or seizure except under warrant of law.” |
See Buchanan vs. Warley, 245 US 60, “The police power of the state must be
exercised in subordination to the provisions of the U.S. Constitution.” See Connolly
vs. Union Sewer Pipe Co., 184 US 540, “With regard particularly to the U.S.
Constitution, it is elementary that a Right secured or protected by that document
cannot be overthrown or impaired by any state police authority.” See also The Fourth

Amendment to the United Sta tés Constitution.

Both the Magistrate Court and the Court of Common Pleas in Oconee County,
SC, are gm'lty of egregiéus error in their judici‘al determinations ;nd opinions that
directly violate the written laws of criminal i)rocedure, while doing absolutely nothing
to serve the ends of justice. [See Designation of Matter items “D’, Magistrate Order
denying motion to dismiss, (R. pp. 1- 2), “F”, Order Denying Motion to Reconsider,
" (R. pp. 3~ 4), “J” Transcript of Hearing June 28, 2017, (R. p. 105, lines 2-25) (R. p.
106, lines 1-25) (R. p. 107, lines 1-25) (R. p. 108, lines 1~25) (R. p. 109, lines 1-25)
(R. p. 110, lines 1-14), “L” Transcript of Proceedings Jury Trial of August 17, 2017,
(R. p. 128, lines 7-25) (R. p. 129, Lines 7-15) (R. p. 143, lines 16~25) (R. p. 144, lines
13-25) (R. p. 145, lines 9-25) (R. p. 147, lines 1-25) (R. p. 148, lines 1-19) (R. p. 149,

lines 13-25) (R. p. 150, lines 1-25) (R. p. 151, lines 1-11) (R. p. 153, lines 10-13)
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(R. p. 155, lines 9-25) (R. pp. 156-167, lines 1-25) (R. p. 171, lines 4-10) (R. p. 172,
lines 1-14 and lines 22-25) (R. p. 173, lines 1-7) (R. p. 174, lines 16-25) (R. p. 175,
lines 1-10 and lines 14-25) (R. pp. 176—180, lines 1-25; “O” Transcript of Appeal
Hearing February 26, 2018, (R. p. 197, lines 6-25) (R. p. 198, lines 1-17), and items

“P” Magistrate Order Affirmed (R. pp. 5-7), and “I” Order Denying Motion to -
Reconsider (R. pp. 8~10).] These determinations and opinions arbitrarily act and
serve to deny an accused individual of their right to due process (discussion to follow
on Issue #3) and to a proper determination of probable cause in gy criminal case
initiated against them by warrantless seizures and arrests of persons or property.
The accused has the right to have that determination made by a neutral and detached
magistrate who is acting in conipliance with all the rules and processes of the Code of

Criminal Procedure.

~ The issue of jurisdiction was discussed at length in my thioe to Dismiss for
Lack of J urisdiéﬁion [See item “B” of the Designation of Matter (R. pp. 1 1 ~32)] and is
incorpofated herein b&' reference to said document, and discussed as well in my
Motion Challenging Constitutionality of the Application of .the South Carolina Motor
Vehicle “Transportation” Statutes Against the Accused /[See item “I” of the
Designation of Matter (R. pp. 42-69)] which is incorporated' herein by reference to
said document. The only attempt by the judge to prove his jurisdiction is contained in
the mag'istrate orcie'r for a motion to ciismiss [See item “D” of the Designation of
Matter (R. pp. 1-2)] in which he cited South Carolina Code of Laws Ann. Title 22,

Magistrates and Constables, Chapter 3, Jurisdiction and Procedure in Magistrates’
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Courts, Sec. 540, Exclusive and Concurrent Jurisdiction, Sec. 22-3-540, and also

South Carolina Code of Laws, Title 56, Motor Vehicles, Chapter 1, Sec. 56-1-20.

Examination of SC Code of Laws Ann. Title 22, Magistrates and Constables,
Chaptgr 3, Sec. 540, Sec. 22-3-540, explains “magistrates shall have exclusive
jtérisdiction of all criminal cases in which the punishment does not exceed a fine of
$100 or imprisonment of 30 days....” However, in order to have jurisdiction the judge
must first have a criminal case, i.e. a valid ‘fcharging instrument” supported by
probable cause and a warrant which he did not have, and therefore he did not have a
criminal case nor did he have jurisdiction because no “crime” had been committed or

'properly charged.

“The requirement of standing, however, has a core component derived
directly from the Constjtution. A plaintiff must allege personal injury
fairly traceable to the defendant’s allegedly unlawful conduct and likely
to be redressed by the requested relief.” Allen v. Wright, 468 U.S. 737,

751, (1984)

Referencing Article I11, Sec. 2 of the United States Constitution, which
requires a plaintiff to present a “case” before a court may proceed: “The judicial

power shall extend to all cases....”

- Standing consists of two absolutely essential elements: 1) violation of a legal
right, and 2) personal injury. With regard to the violation of a legal right: Has the
State of South Carolina (a fiction) alleged that I violated the pretended “state’s

_rights”? And, a plaintiff must allege personal injury. Has the State of South Carolina
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(a fiction) alleged that I have caused a “personal injury”? The answer to these two
questions is a resounding NO. [See Designation of Matter item “A”, Uniform Traffic
Ticket (R. p. 201)] Therefore, there is no case. It follows that if there is no case, there
cannot be any jurisdiction. US v. Bishop, 412 US 346: “Regarding criminal elements
required to be proven — willfulness is one of the major elements defined as an “evil
motive or intent to avoid a known duty...under the law.” Criminal elements, personal

injury, and willfulness are covered also under Issue #3, page 30 of this brief.

Issue #1, Argument B. Conversion of a Right to a Privilege

South Carolina Code of Laws Title 56, Motor Vehicles, Chapter 1, Sec. 20 entitled
Driver’s License Required... states (in paragraph 2) that: “Any person holding a
currently valid motor vehicle driver’s license issued under this article may exercise
the privilege thereby granted...” and “...license to exercise such privilege....” Neither
of these two statutes proves the court’s jurisdiction in this matter. There has been no
proof that John Dalen was ever engaged in the activity known as “transportation.” -
Furthermore, .Sec. 56-1-20 proves the appellant’s contention that either The State
has attempted to convert .a constitutionally-protected right into a privilege, or by this
statute is in fact affirming that the statute applies only to persons engaged in
commercial or for-hire activities. The former is unconstitutional, and the Magistrates’
Court was repeatedly informed of this fact. See Chicago Motor Coach vs. Chicago,
169 NE 22; Ligare vs. Chicago, 28 NE 934; Boon vs. Clark, 214 SSW 607: “The use

of the highways for the purpose of travel and transportation is not a mere privilege,

but a common and fundamental Right of which the public and the individual cannot
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be rightfully deprived.” See also: Murdock v. Pennsylvania, 319 US 105 — The state
may not convert a secured liberty into a privilege, and issue a license and fee for it.
Shuttlesworth v. Birmingham, Alabama, 373 U.S. 262: “If the state doés convert your
right into a privilege and issue a license and charge a fee for it, you can ignore the
license ana fee and engage in the right with impunity.” See also: I7 Am. Jur. (15t

' Constitutional Law, Sec. 329, p. 1135, concerning the Right of the citizen to travel on

the public highways.

All judges and elected officials swear an oath to uphold and defend the
Constitution of these United States. U.S, Constitution, Article VI, Clause 2, “The
Constitution is the Supreme Law of the Land and judges in every state shall be bound
'thereby.” I believe it is the duty of every American to hold them to their cath. Any
laws not in conformance with that saéred documem; shouldbe challenged. 16 Am.
Jur. 2d, Sec. 177 late 2d, Sec. 256: “No one is bound to obey an unconstitutional law.”
The general misconception is that any statute passed by legislators bearing the
appearance of law constitutes the law of the land. But fhe law is clear.” As stated in |
16 Am. Jur. 2d, Sec. 70 — No public policy of a state can be allowed to override the

positive guarantees of the U.S. Constitution.

The statute under which I was charged clearly states that the license is
granting a privilege. Americans have a Right to travel on public highways, and it is
not a privilege, and therefore the statute in question can only be referring to
commercial activities. For it to be otherwise would be unconstitutional in its
application. Although The State may argue that the police powers give them thé

authority to regulate rights, according to the U.S. Supreme Court this regulation
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must be specific and narrow in its scope. See Footnote 4 of the U. S. Supreme Court
decision in United States v. Carolene Products Co. 304 U. S. 144 (1938), discussing
and introducing the Strict Scrutiny Standard which I will elaborate on 1a1;er in this
brief. The statute in question is anything but specific and narrow, and even éo, the
police powers do not give The State the authority to convert a Right into a privilege.
Concerning the Right to travel: 16 Am. Jur. 2d, Sec. 260, and 25 Am. Jur. (1+%)
Highways, Sec. 260, discussing the requirement that regulations not violate
constitutional guarantees. See also 25 Am Jur. (1¢t) Highways, Sec. 427, p. 717,

which defines the terms travel and traveler.

No evidence was presented by the officer — the only representative of The
State to appear at the trial other than the judge — that the accused, John Dalen, was
engaged in any commercial or for-hire activities which would support the arrest of
John Dal;ah and subsequent charge. No evidence was presented that the accused,
Jdohn Dalen, was subject to the statute in question; it was merely presumed by both
the officer and the magistrate. [See’ Transcript of Proceedings Jury Trial held on
August 17, 2017, item “L” (R. p. 128, lzﬁes 23-24) (R. p. 141, lines 1-5) (R. p. 175,
lines 15-25) (R. p. 176, lines 1-6); and Return of the Criminal Appeal, item “N.(2)@)”
pages 2-4 of' the Designation of Matter (R. pp. 225-227)] The accused has érgued
these points in his Notice to Dismiss, and Brief in Support of [See item “B” of the
Designation of Matter (R. pp. 11-32)], and is incorporated herein by reference to said
document, as well as his Motion Challenging the Constitutionality of the Application
of the SC Motor Vehicle “Transportation Statutes” Against the Accused /[See item “I”

of the Designation of Matter (R. pp. 42—-69)]. This Motion discusses in more detail the
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1ssue of jurisdiction, and is incorporated herein by reference to said document,

starting with item II,

Uncc;nstitutional Executive and Judicial Expansion of Legislative Intent, Purpose and
Scope of Legislation. [See: item “II” letter A. (1) through (5), (R. pp. 45—46)] These
points were also raised in front of the Appellate Court judge in the Circuit Court in
appealing the Magistrate decision. [See Notice of Appeal and Attachment to the '
Appeal, item “N. (1)” (R. pp. 219-223) incorporated herein by reference to said
document, and the Transcript of the Appeal Hearing on Feb. 26, 2018, item “O” of the

Designation of Matter, (R. p. 188, lines 1 7-19) (R. | p. 190, Iines 2-8 and lines 19-24)

(R. p. 191, lines 5-15) (R. p. 192, lines 16'—2.5) (R, p. 193, lines. 1-10, and lines 15—25)
(R. p. 194, Iines 1-25) (R. p. 195, lines 1-3) (R. p. 197, lines 6-25) and (R. D. 1.98,'

lines 1-1 i

" Item “B” (of the Designation of Matter, to be included in the Record on Appea;l)
is the accused’s Notice to Dismiss for Lack of Jurisdiction and Brief in Support of
[1'tem “B” of the Designation of Matter.(R. pp. 11-32)] incorporated herein By
reference to said documeﬁt, wherein the case is made that traveling 'and the use of the
highways is not a mere privilege, but a common and fundamental right, of which the ‘
public and the individual cannot be rightfully deprived. Cases in support of this
contention include: Chicago Motor Coach vs. Chicago 169 NE 22, Ligare vs. Chicago,
28 NE 934, Boon vs. Clark, 214 SSW 607, Murdock vs. Pennsylvania, 319 U.S. 105,
Shuttlesworth vs. Bz)ﬁzjngbam, Alabama, 373 U.S. 262, Stephenson vs. Binford, 287

U.S. 251, and Thompson vs. Smith, 154 SE 579. The Stephenson case explains the
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distinction between “Right” to use public roads and “privilege”. The Thompson case
concerns “The Right of the citizen to travel...is not a mere privilege...but a common
Right which he has under the right to life, liberty, and the pursuit of happiness.”

Other relevant authorities include: I7 Am. Jur. (1¢t) Constitutional Law, Sec. 329 p.

1135 and 16 Am. Jur. 2d, Sec. 260.

The above-cited cases establish the legal principle that Rights cannot be
converted into privileges. And, all laws must conform to the provisions of the United
Stafes Constitution. Additional cases that support this contention, discussed more
fully in the Notice to Dismiss for Lack of Jurisdiction and Brief in Support of, /item
“B” of the Designation of Matter, (B. pp. 11-32)], which is incorporated herein by
reference to said document, include: Buchanan vs. Warley, 245 US 60; Connolly vs.
Union Sewer Pipe Co., 184 US 540; Sherer vs. Cullen, 481 F. 946; and Marbury v.
Madison, 5 U.S. 137. Other relevant authorities: 16 Am. Jur. 2d, Sec. 177 late 2d, .
Sec. 256; 16 Am. Jur. Zdi Sec. 70; 25 Am. Jur. (1¢t) Highways, Sec. 260, and the

United States Constitution, Article VI,

¢

Once again, Marbwy v. Madison, one of the earliest Supreme Court cases,
affirms the fact that the Constitution is the Supreme Law of the Land and any law in
conflict is null and void. This foundational principle of law is as relevant today as it

was then.

Concerning the rights of the people — Hale vs. Hinkel, 201 US 43, 74-75:
“...there is a clear distiriction...between an individual and a corporation...” and

“Among his Rights are...immunity of an individual and his property from arrest or
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seizure except under warrant of law.” Hurtado vs. California, 110 U.S. 516: “The
State cannot diminish Rights of the people.” Due process of law is process of law
according to the law of the land, i.e. the U.S. Constitution exercised within the limits

proscribed and interpreted according to the principles of common law.

As stated strongly in Miller vs. U.S., 230 F. 486, 489, “The claim and e:;ercise of
a constitutional Right cannot be converted into a crime.” In Miranda vs. Arizona, 384
US 436, 491, the court stated: “Where rights secured by the Constitution are involved,
there can be no rule making or legislation which would abrogate them.” See ,U‘S' V.
Bishop, 512 US 346; and Sherer vs. Cullin, 481 F.. 946: “There can be no sanction or

penalty imposed upon one because of this exercise of constitutional Rights.”

~ The Magistrates’ Court judge and the judge at the Court of Common Pleas
who heard my initial appeal of the magistrate’s decision both failed to protect
and defend the U.S. Constitution in denyiﬁg and/or faﬂiﬁg to acknowledge the
constitutional issues that were raised by John Dalen. In these United States, under
our Constitution, it is the core function of the courts to protect the rights and property
of individual citizeng. By failing to do so, the magistrates’ court had no jgrisdiction
over the person or the subject matter in this case. Regardiﬁg the duty of the courts
and jurisdiction —Boyd vs. United States, 116 US 616: “It is the duty of the courts to
be watchful for the Constitutional rights of the citizen and against any stealthy
encroachments thereon.” Byars vs. U.S,, 273 U.S. 28, 32 (1927) added that
Constitutional provisions are to be liberally construed. Manning v. Ketcham, 58 F. 2d
948 (1932), “Where there is no jurisdiction at all, there is no judge; the proceeding is

as nothing.” McNutt v. GMAC, 298 US 178, “The burden of proof of jurisdiction lies
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with the asserte;'.” Mulger vs. Kansas, 123 US 623, 661, éemphasized that it is the
duty of the court to recognize the substance of things and not the mere form. In
Rubenstein v. Collins, 20 F. 3d 160 (19905, fhe court said, “Failure to disclose material
information necessary to prevent a statement from being misleading, or x_nakiné
fepresentatioﬁ despite knowledge that it has no reasonable basis in fact are

actionable as fraud under law.”

In Simmons vs. United States, 390 US 389, “We find it intole.rable that one
Constitutional Right should have to be surrendered in order to assert anothgr.”
Certainly the courts would not sanction the conversion of Rights into privileges.
Other relevant poipts and authorities: South Carolina Code of Laws, Title 16,
Chapter 5, Offenses against Civil Rights; Sec. 16-5-i0; Sec. 16-5-20; Sec. 16-5-30,
(R. pp. 236-240) and the United States Code, Title 18, Deprivation of Rights under
Color of Law, Sec. 242; United States Code, Title 42, Civil Action for Deprivation of
~ Rights, Sec. 1983. See also State of South Carolina Municipal Court Héndbook, 2011,

Item “N. (2) (j )" of the Designation of Matter (. pp. 215-216).

To summarize, in order for the Magistrate Court to have jurisdiction:

1) There must be a justiciable controversy (See United States v. Interstate
Commerce Commission, 337 U. S. 426, 430) '

2) There must be Standing, defined as “The position of a person in reference '
to his capacity to act in a parﬁcular instance... 19 Am. Jur. 2d Corp. Sec.
559”: Ballantine's Law Dictionary, page 1209. “In eséenoe the question of

standing is whether the litigant is entitled to have the court decide the
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merits of the dispute or of particular issues.” Warth v. Seldin, 422 U.S.
490, 498 (1975)

3) All elements of crime must be proven on the record.

4) The regulation of Rights must be reviewed by the Strict Scrutiny
Standard. Regulated rights are still rights and cannot be converted into

privileges.

Issue #2:

Was it error for both The Magiétrate Court and Circuit Court Appellate Judge
R. Lawton McIntos_Il to ignore the Constitutional challenge to the statute and its
application in questmn as it was applied to John Dalen, faﬂmg to protect the

constitutional rights of the appellate John Dalen?

The arguments presented in [ssue #1 apply as well to Issue #2, and the arguments
in Issue #2 apply as well to Issue #1. As stated earlier, these issues overlap, and
therefore the arguments will overlap. All of the cases and other authorities cited in

Issue #1 are applicable to this issue also.

The appellant has relied on these Supreme Court and lower court decisions and
the other authorities cited in Issue #1 regarding the right to travel and i:he principal
of law that rigﬁts cannot be converted into privileges. John Dalen has clearly shown
in his motions and court filings that the statute in questién (See S.C. Code of Laws,
Title 56, Ch. 1, Motor Vebic]e@ Sec. 56-1-20) can only be constitutional as applied to

persons engaged in commerce or for-hire activities on the highways.
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The South Carolina Motor Vehicle Code is in fact a “transportation code” and
therefore I continue to refer to this statute as such. Black’s Law Dictionary, Revised
Fourth Edition defines motor vehicle as: “...any self-propelled ‘vehicle’ defined as
including Qvers; device in, upon, or by which any person or property is or may be
transported....” And from the same resource, transportation is defined as “The

removal of goods or persons from one place to another by a carrier.”

John Dalen has repeatedly asserted that he was not engaged in any such
transportation activities, and had not consented or contracted with The State in any |
way that would subject him to the jurisdiction of The State in this matter, and no
proof was offered by The State to prove otherwise. In fact, The State did not |
challenge any of the assertions made by John Dalen throughout the proceedings, but‘
merely ignored the challenges offered by John Dalen, preferring to act on
assumptions/presumptions, as did the Magistrate and the Circuit Court judge who -
heard the initial appeal. [See- Deszgna'tion of Matter item “D” Order for Motion to
Dismiss (R. pp. 1- 2), “F” Order for Motion to Reconsider (R. pp. 3~ 4), ‘J” Transcript
of Hoaring June 28, 2017, (R. p. 104, lines 18-22) (R. p. 105, lines 2-21) (R p. 106,
lines 1-23) (R. p. 107, lines 1-25) (R. p. 108, lines 1-16) (R. p. 109, lines 1~20).(R. D.
110, lines 1-5); “L” Transcript of Proceedings Jury Trial August 17, 2017, (R. p. 128,
lines 1-25) (R. p. 129, lines 4~15) (R. p. 150, lines 5-25) (R. p. 151, lines 1-10) (R. p.
158, lines 10-15) (R. pp. 156 — 167, lines 1-25) (R. p. 171, lines 3-25) (R. p. 172, lines
1-14, and lines 21-25) (R. p. 173, lines 1-7) (B. p. 174, lines 16-25) (R. p. 175, lines
1-10) (R. pp. 176 — 180, Iines 1-25), “O” Transcript of Appeal Hearing February 26,

2018, (R. p. 189, lines 2-5) (R. p. 190, lines 5~8, and lines 19-23) (R. p. 191, lines
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6-15) (R. p. 192, lines 9-12, and lines 16-25) (R. p. 193, lines 1-10, and lines 18-25)
(R. p. 194, lines 1-25) (R. p. 195, lines 1-10) (R. p. 197, lines 6—25) (R. p. 198, lines
1-17) and “P” Magistrate is Affirmed (R. pp. 5- 7), “Q” Affidavit of John Dalen

(R. pp. 242~ 244), “R” Motion for New Trial (R. pp. 73—~ 77), “S” Motion for Findings of

Fact (R. p. 78), and “T” Order Denying Motion to Reconsider (R. pp. 8—10)]

John Dalen objected to The State presenting any arguments at the Circuit
Court appeal hearing held February 26, 2018, [See’ Transcript Appeal Hearing
February 26; 2018, Designation of Matter item “O” (R. p. 189, lines 2-5, R. p. 191,
Iines 5-15) (R. p. 193, lines 8-10) (R. p. 197, lines 6-25) (R. p. 198, lines 1-17)] The
State had its opportunity to assert its authority and/or dispute or otherwise challenge -
the assertions of John Dalen at the trial and failed to do so. [See above-cited pages
from Transcript of Proceedings Jury Trial of August 17, 2017, item “L” (R. pp.
124-186)] To allow The State to argue its case now though it had failed to present
any évidence or arguments in support of their case against John Dalen 'at the
magistrate trial would be a denial of Due Process. [See above-cited Transcript of
Appeal Hearing, February 26, 2018, Designation of Matter item “O” (R. p. 189, lines

2-5)]

Many of the above arguments were presented in the accused’s Notice to
Dismiss for Lack of Jurisdiction and Brief in Support of [See item “B” of the
Designation of Matter (R. pp. 11-32)], and is incorporated herein by reference to said
document, as well as in a later motion: Motion Challenging the Constitutionality of

the Application of the SC Motor Vehicle “Transportation” Statutes Against the
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Accused '[See item “I” of the Designation of Matter (R. pp. 42-69)], incorporated

herein by reference to said document.

In the just-mentioned motion cl;allenging constitutionality of the statute in
~question, I discuss in detail the unconstitutional judicial alteration ot; well-established
law on the proper meaning and terms of art. The Oxford English Dictionary defines

“term of art;’ as a word or phrase that has a precise, specialized meaning within a
p.articular field or profession. West'’s Encyclopedia of American Law, Ed. 2 defines
“term of art” as a word or phrase that has special meaning in a particular cont.:ext.
The term “transportation” is a legal term of art, having a specific meaning within
the Speciﬁc context of transportation-related professions and occupations, and is not
directly related to the actions and activities of the general public, acting iﬂ t';heir (

private, common law capacities and activities.

Rather than repeating it verbatim here, I refer the court to this same inotion,
Motion Challenging the Constitutionality of the Application of the SC Motor Vehicle
“Transportation” Statutes Against the Accused /[See item "of the Designation of
Matter (R. pp. 42—6'9)], incorporated ilerein by reference to said document, specifically

to discussions and headings entitled:

II. Unconstitutional Executive and Judicial Expansion of Legislative Intent,
Purpose and Scope of Legislatiop.
A. Unconstitutional Executive and Judicial Expansion of Legislative

Subject Matter, points 1 through 5 (. pp. 45~46)
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B. Unconstitutional Government Taking and Conversion of the Public
Right-of-Way into a Private Revenue Source for the STATE OF
SOUTH CAROLINA and other Corporate Entities, pts. 1 through 6

(R. pp. 47-51)

II1. Unlawful Suspension of Multiple Cpnstituﬁonal Protections,

Prohibitions and Provisions.

Items A through G and H, pts. 1 through 11 (R, pp. 51-58)

IV. The Executive and Judicial Branches of South Carolina Government Are
Guilty of Knowingly Conspiring and Colluding to Engage in an Ongoing
_Criminal Enterprise for the Specific Purpose of Perpetrating Fraud
through Numerous and Constitutionqlly Egregious Deprivations of

Individual Rights under Color of Law.

A. Executive Departments Criminal and Civil Liability Exposed

Items 1 through 6

B. The Judicial Departments Criminal and Civil Liability Exposed

Ttems 1 through 6.

C. Unconstitutional Separation of Subject Matter Context from
Statutory Object creates the fraudulent appearance that THE STATE
has standing to prosecute Respondent for an offense that, in and of
itself, creates an affirmative defense by proving that no actual
standing exists.

Pts. 1 through 4.
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D. This is an inherent problem associated with allowing “statutory
revision committees” to rewriteT the statutes applying the underlying
law while having no public responsibility or accountability to fully
research the actual laws in pari materia. These alterations are then
submitted to a legislature that fails to fully read and discuss them as

mandated by the South Carolina Constitution. (. pp. 66-68)

In summary, all of the above arguments clearly.establish the appellant’s belief
and show his reliance on U.S. Supreme Court aecisions and other authorities,

. affirming that Rights cannot be gonverted to privileges and that the Statute that I
was charged under, the SC Code of Laws Title 56, Motor Vehicles, Chapter 1, Sec. 20
entitled Driver’s License Required... converts a right into a privilege, and states it
explicitly in the Statute. In order for this Statute to be constitutional, it can only be
applied to regulate commercial activities. None of these challenges were
acknowledged in any of the courts’ ruiings/orders; they were simply dismissed or not
considered, as evidenced by thé courts’ failure to respond to the appellant’s n;otions
for findings of facts and conclusions of law. /[See Designatfon of Matter items “D”
Order for Motion to Dismiss (R. pp. 1- 2), “F” Order for Motion to Reconsider (R. pp.

'3-4), “P” Magistrate’s Order Affirmed (R. pp. 5-7), “Q” Affidavit of John Dalen (R. pp.
242-244), “R” Motion for New Trial (R. pp. 78~ 7 7), “S” Motion for Findings of Facts

(R. p. 78), and “T” Order Denying Motion for Reconsideration (R. pp. 8-10)].
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Issue #3:

Did the proceedings of both the Magistrate Court and Circuit Court Judge R. Lawton
McIntosh violate Due Process of law protections secured by the U.S. Constitution and

the Common Law?

The Fifth Amendment to the U.S. Constitution, and the Fourteenth Amendment,
making' the Fifth Amendment appiicable to the states, guarantees every citizen the
Right to Due Process of Law. The failure of a Trial Court to make it mandatory that
The State must allege the element of “transportation” within the charging instrument
relating to any alleged offense codified within the South Carolina “Transportation”
Code, and then prove that specific primary element at trial by showing admissible
substantive evidence that the accused individual was actively engaging in
“transportation” at the time of the alleged offense, invariably creates multiple
unconstitutional instances where the accused individual’s right to due process are
directly violated. [See Designation of Matter, Uniform Traﬁ‘ic Ticket, item “A” (R. pp.
206-207); and item “C” Transcript of Hearing April 19, 2017, (R. pp. 82 - 86, lines
1-25; and items “D” 01.'dez' for Motion to Dismiss (R. pp. 1-2), “E” Motion to
Reconsider (R. pp. 33~37), “F” Order for Motion to Reconsider (R. pp. 3~4), and "é” |
Motion for Findings of Facts and Conclusions of Law (R. pp. 38-40); and “H”
Transcript of Hearing June 13, 2017, (R. pp. 93-97, lines 1-25), “J” Transcript of
Hearing, June 28, 2017, (R. pp. 104-108, lines 1-25) (R. p. 110, lines 1-14), and “L”
Transcript of Hearing of Hearing, August 17, 2017, (R. p. 128, lines 8-24) (R. p. 129,

lines 4-13) (R. p. 131, lines 1-14) (R. p. 141, lines 1-4 and lines 9-25) (R. p. 142, lines
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18-21) (R. p. 158 lines 9-13) (R. p. 155, lines 9-25) (R. pp. 156 — 167, lines 1-25)
(R. p. 173, lines 1-7); and item “N. (2) ()" Return of Criminal Appeal from Magistrate

Court (R. pp. 224-230).]

In other words, Due Process is denied by the prosecution’s failure to both
allege and prove the existence of “transportation” as the primary element of any
transportation-related offense, as this invariably creates an unconstitutional,
rebuttable presumption of guilt of the primary essential element of any “criminal”
allegation involving “transportation”. The unconstitutional presumption of guilt in
relation to the primary fact element of the allegation is then used to fraudulently
reinforce the state’s equally false and unsubstantiated presumption and assertion

that in personam jurisdiction over the accused individual actually exists.

In the first instance, Due Process is denied because the investigating/arresting
officer neither reasonably has — nor can reasonably develop — any form of reasonable
suspicion or probable cause to believe that a private non-coﬁmercial automobile is
actively engaged in any acﬁvity encompassed within the subject matter context of
“transportgtion” simply by looking at it alongside one or two other statutory elements
pertinent to some perceived or: concocted offense that is itself completely dependent
upon that primary fact element already demonstraBly existing. In which case, if
there is no specific set of articulable facts knov?n to an officer that would lead him/her
to believe first and foremost that “transportation” is actually being engaged in, then
no reasonable suspicion or probable cause exists to believe that any cohtextually-
related “transportation” 6ffense was or is being committed, making the initial

warrantless stop completely unconstitutional and illegal.
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. In the second instance, Due Process is denied by multiple agents of The State
whose unconstitutional and wholly presumptive and unsubstantiated presumption
and allegation that in personam jurisdiction over the accused individual actually
exists under the jurisdictional umbrella of the South Carolina “Transportation” Code,

and that she/he has breached some known legal duty codified therein.

The unconstitutional, unrebuttable presumption being that an individual who
was acting entirely within their private, common law capacity, and who did not
violate any common law requirement to exercise due care so as to a;roid' causing an
unjust harm to another person or private property, and who was not and is not acting .
in the iegal cépacity of any legal “person” deﬁned within and regulated by the South
Carolina “Transportation” Code, ié actually subject to, and could actually breach a
legal duty associated with the specific subject matter context of “transportation” as

encompassed by said Code.

In the third instance, Due Process is denied by the court’s own failure to ensure
that a probable cause dgterminatiqn and written order was properly made in
accordance with law. The Westminster Magistrate Court and the judge for the Court
of Common Pleas of South Carolina which heard my initial appeal are guilty of
egregious error in their judicial determinations and opinions that directly violate the
written laws of criminal procedure, whﬂe doing absolutely nothing to serve the ends
of justice. These determinations and obinions ‘arbitrarily. act and serve to deny an
accused individual their due process right to a proper determination of probable cause
in any criminal case initiated against them by a warrantless seizure aﬁd arrest of

persons or property, as well as the right to have that determination made by a
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neutral and detached magistrate who is acting in compliance with all of the proper

rules and processes of the Code of Criminal Procedure.

An ordinary traffic stop by a police officer is a “seizure” within the meaning of
the Fourth Amendment. (See Delaware v. Prouse, 440 U.S. 648, 653, 99 S. Ct. 1391,

59 L. Ed. 2d 660 (1979); U.S. v. Blair, 524 F. 3d 740, 748 [6% Cir. 2008)).

In th;a fourth instance, Due Process is denied by the prosecution’s failure to
both allege ‘and prove the existence of “transportation” as the primary element of any
“transportation” related offense, as this invariabiy creates an unconstituti.onal,
unrebuttable presumption of guilt of the primary essential element of any “criminal

allegation” involving “transpoitation”.

Every accused indivjdual is simply presumed guilty of that relevant and
essential pfimary fact element Wﬂen accused of ..any “transportation” related offense.
An offense that is entireiy dependent upon both the subject matter context. of
“transportation” and proof that the individual was actively enghged in some
speciﬁcall& identifiable act within the subject matter context of “transportation” at
the time of the alleged offense. This unconstitutional presumption of guilt in relation
to the primary fact element of the auegation is then used to fraudulently reinforce
The State’s equally false and unsubstantiated presumptioh énd assertion that in

personam jurisdiction over the accused individual actually exists.

In the fifth instance, an unrebuttable presumption of this nature denies the
fundamental requirement that an accused individual is entitled to be presumed

innocent of every single element of an alleged offense, not just those that The State
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cares to allege or considers t:he easiest to offer evidentiary proof in support of. The
constitutionally protected right of substantive and procedural due process requires

~ that The State be made to prove evefy single fgct element of the allegation being
madé against an individual. The unrebuttable presumptions of legal fact and
substantive fact are unconstitutional precisely because they act in direct contradiction

of these rights.

In the sixth instance, an unrebuttable presumption of this nature fails to
provide proper, sufficient, and timely notice of every specific element of the charge
being x;xadé against the individual, thus depriving them of an affirmative defense that
is naturally inherent in the statutes and their controlling subject matter context.
Specifically, that the accused individual was not engaged in the regulated subject
matter activity of “transportation” at the time of the alleged offense, and, therefore,
could not have breached any known legal duty associated therewith as codified within

the South Carolina Transportation Code.

In the seventh instance, an unrebuttable presumption of this nature
unconstitutionally relieves the prosecution of having to submit lawfully obtained
admissible evidence proving every individual element of the allegation to a jury or to
a magistrate in a bench trial, of which “transportation” is the primary essential
element, with all other eleﬁxents being subjectiyely and contextually dependent

thereon.
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In the eighth instance, an ﬁnrebuttable presumption‘of this nature
unconstitutionally relieves the prosecution of having to prove that the warrantless
seizure of any evidence proving that the individual was actually engaged in
“transportation” at the time of the alleged‘offense was constitutionally proper by
‘being based upon articulable facts that would serve to establish probable cause to
believe that the accused individual was actually engaged in “transportation” at the

time of the alleged offense.

Absent any specific articulable facts that would provide probable cause to
believe the contextual existence of “transportation” at the time of the alleged offense
and the officer’s initial contact, the warrantless seizure and arrest of the individual by
the officer is inherently unconstitutional, and any “evidence” found or seized under
the auspices of such an arrest is to be considered inadmissible under the “fruit of the

poison tree” doctrine.

In the ninth instance, an unrebuttable presumption of this nature
unconstitutionally relieves The State of its burden to prove probable cause and obtain
an appealable probable cause determination order stating that the facts and evidence
provided to the issuing magistrate supported the judicial determination that the
accused individual actually was engaged in “transportation” at the time of the alleged
offense and was also most likely guilty of all other essential elements of the alleged

offense.

The facts and evidence supporting a finding of probable cause to believe that

the accused individual was actively engaéed in some “transportation” related activity
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is/are imperative to establishing the necessary belief that any and all of the other
essential element of some specific “transportation” related offense could even possibly
be true, as there is no other legal subject matter context in which offenses relating to
“transportation” may be read, understood, and applied. Therefore, if there is no
“traﬁsportation” context, there can be no “transportation” related offense, which
means that there are no factual elements of such an offense upon which to base a

finding of probable cause.

In the tenth instance, an unrebuttable presumption of this nature
unconstitﬁtionally shifts the burden of proof to the individual by requiring him/her to
prove that she/hé is not guilty of that'speciﬁc primary element because he/she was not
engaged in the regulated subjéct matter activity of “transportation” at the time of the
alleged offenée, and, thus, could not have breached any known legal duty so as to
result in the commission of an offense under the context of the South Carolina

“Transportation” Code.

In the eleventh insﬁance, an unrebuttable presumption of this nature
unconstitutionally separates the underlying statutes and objects within the
“transportation” code into individual subjects that are then treated by the executive
and judicial branches of government as being completely independent of the subject

matter context of the enacting legislation.

By unconstitutionally converting the subordinate objects of the South Carolina
“Transportation” Code into completely legislation independent subjects, The State,

via local prosecutors and every level of court, are completely free to prosecute and
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adjudicate them as isolated offenses with no legal context beyond themselves and
having no relevant relationship or dependency upon the specific legislatively defined

subject matter context of “transportation”.

Finally, Due Process of law was violated in that the elements of a “crime” were
not proven. Due process of law is not any process, but refers to process according to
the Common Law. Hurtado vs. California, 110 U.S. 516: “The state cannot di_rhixﬁsh
Rights of the people.” Due Process of law is process of law accordfng to the law of the
land, i.e. the U.S. Constitution as exercised within the limits proscribed and.

interpreted according to the principles of Common Law.

Even if all of my other arguments and all of the Supreme Court cases that I
have quoted throughout this brief are found to be without merit or otherwise
dismiésed, I still cannot be convicted of a criﬁe. I have presented a mountain of
evidence and case law to show that I have every reason to believe that I have not
committed a crime. The elements of a “crime” must include an injured party; The
State cannot be an injured party; The State did not claim there was an injured party;
and no injured party was presented at the trial, because in fact there was no injured
party. “Willfulness” is one of the major elements which is required to be proven in
any criminal case. “Willfulness” is defined as an evil motive or intent to avoid a

known duty or task under the law. (See US v. Bishop, 412 US 346.)

The Supreme Court and lower court cases, as well as letters to The State
authorities [See “Exhibits M. (2), (3), (4) and (5) of the Designation of Matter:

Exhibit D (R. p. 209), Exhibit C (R. p. 208), Exhibit E (R. p. 210), and Exhibit F
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(R. p. 211)] fhat were not responded to, clearly establish that John Dalen had reason
to believe that he was acting lawfully and had no willful intent to violate a known
duty. [See Designation of Matter, “Exhibits” items “N. (2) (a) through (7 )", Opening
Statement, (2)(a), (R. pp. 202-205), Uniform Traffic Ticket, (9®), (R, pp. 206-207),
Letter to Sen. Thomas Alexander, (2)(©), (R. p. 208), Letter to Col. Michael Oliver,
@)d), (R. p. 209), Reply from Col. Oliver, (2)(e), (R. p. 211), Letter to S.C. Department
of Motor Vehicles, (2)(0, (R. p. 210), Napa Valley Register article, (2)(g), (R. pp.
212-213), Motion to Dismzlss, (2)(4), (R. p. 11-82), Return of Criminal Appeal, (2)G),
(R. pp. 224-230), and S. C. Municipal Court Handbook, (29(), (R. pp. 215-216), “L”
Transcript of Jury Trial August 17, 2017, (R. p. 171, lines 4-14) (R. p. 172, lines 1-14, -
and lines 22-25) (R. p. 178, lines 1-7), “O” Transcript Appeal Hearing February 26,
2018, (R. p. 191, lines 5-15) (R. p. 193, lines 18-25) (R. p. 197, lines 14-25), and

(R. p. 198, lines 13-20.]

Issue #4:

Did the Magistrate and the Circuit Court proceedings violaﬁe the religious freedom

protections secured by the First Amendment of the U.S. Constitution?

John Dalen had clearly stated his concern at the Magistrates’ trial of August 17,
2017, [See the Designétion of Matter items “N. (2) (a)” Opening Statement, (2)(a),

(R. pp. 202-2085), and “L” Trial Transcript of August 17, 2017, (R. p. 139, zzhes 7-10)
(R. p. 145, lines 13-23) (R. p. 146, lines 10-23) (R. p. 147, lines 16-25) (R. p. 148, lines
1-19) (R. p. 149, lines 6-11) (R. p. 150, lines 7-19) (R. p. 172, lines 1-14)] that the

driver’s license is part of the Real ID Act, which I, John Dalen believe to be a
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precursor to the “mark of the beast” and which violates my religious beliefs, and
violates the protections secured by the First Amendment of the United States

Constitution. (See Simmons vs. United States, 390 US 389:

“We find it intolerable that one Constitutional Right should have to be

surrendered in order to assert another.”)

From a study of the Bible;, I have concluded that a system of numbering the
people violates God’s law. Many Biblical scholars agree. The Social Security
numbering system is a way of controlling people with the likelihood of leading to a
complete loss of freedom. The Social Security numbering system was sold to the
people with the assurance that it would never be use& for identification. This was a
common conc;ern among the people and Congress-at that time, and it never would
have passed without that assurance. The original Social Security card contained the

statement “Not to be used for identification.”

In the Bible, this numbering system leads to a one world government that uses
this numbering system to rule the world, limitiﬁg rights and denying people the right
to buyA or sell without such a number. Whether or not the Social Security number is
the one that will be used in this future government, the Real ID Act creates a national
identification system which is being imi)lemented worldwide, using the driver’s

license as the vehicle to implement this system.

As noted above in Issue #3, any police power regulation of fundamental rights
must be narrow and specific in scope, according to the U.S. Supreme Court. There is

no way anyone could reasonably argue that the Real ID Act is narrow or specific.
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Also for religious reasons, John Dalen years ago rescinded his So.cial Security
number and does not participate in the Social Security system, which is a voluntary
system. The Social Security Statutes do not require anyone to obtain a Social Sécurity
nu'mber unless one wishes to obtain benefits from the Federal government. John
Dalen has consistently rejected any benefits from the Federal government, and will

not be applying for any Social Security béneﬁts.

At a local Department of Motor Vehicle office (DMV office), I inquired as to the
possibility of obtaining a driver’s license without a Social Security number, and was
“informed that the Social Security number is required in order to obtain a license.
John Dalen sent a letter to the DMV to ‘verify this and receivéd no response. [See item
“M. (2)” of the Designation of Matter, Letter to Dep’t. of Motor Vehicles, Exhibit “E”

(R. p. 210).]

A notable U.S. Supreme Court case involving the reversal of a South Carolina
State Supreme Court decision is Sherbert v. Verner, 374 U.S. 398 (1963). This case
pertains to the violation of our Constitution’s First Amendment Right to the free
exercise of feligion, made applicable to the,states by the Fourteenth Amendment,
374 U.S. 399 — 410. On pages 406 through 409, the court discusses that there’s no
cémpelling state interest which justifies substantial infringement of the Appellant’s

Right to religious freedom under the First Amendment.

I cite the Sherbert court with regard to compelling state interest for substantial
infringement of First Amendmentrights: “lolnly the gravest abuses, endangering

paramount interests, give occasion for permissible limitation,” Thomas v. Collins,
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323 U.S. 516, 323 U.S. 530. In this Sherbert éase, the S.C. Supreme Court had
‘rejected the Appellant’s contention that, as applied to her, the disqualifying
provisions of phe S.C. Statute (in this instance the requireJnent for a Social Security
number in order to obtain a license, as well as the Real ID Act conflicting with my
religious beliefs) abridged her right to the free exercise of her religion secured under
the Free Exercise Clause of the First Amendment, made applicable to the States by

the Fourteenth Amendment.

The .door of the Free Exercise dlause stands tightly closed against any
governmental regulation of religious beliefs as such, Cantwell v.
Connecticut, 310 U. S. 296, 310 U. S. 303. Government may neither
comi)el affirmation of a repugnanf belief, Torcaso v. Watkins, 367 U. S.
488; nor penalize or discriminate against individuals or groups because
they hold religious views abhorrent to the authorities; Fowler v. Rhode

Island 345 U. S. 67,
See Sherbert v. Verner, 374 U. S. 403

The courts employ a Standard of Judicial Review called strict scrutiny,
applying this standard to determine which is weightier: a constitutional Right or
principle or the government’s interest against this observanée of principle. Strict
Scrutiny was introduced in Footnote 4 of the U. S. Supreme Court decision, United
St{ates v. Carolene Prod’ucts Co., 304 U. S. 144, (1938). In this instance, a

fundamental constitutional right is infringed, and strict scrutiny ought to be applied.
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In Braunfeld v. Brown, 366 U.S. 599 (1961): “...to make accommodation
between religious action and exercise of state authority is a particularly delicate task
... because resolution in favor of the State results in the choice to the individual of

either abandoning his religious principle or facing criminal prosecution.”

To reiterate the theme of this argument, The State is requiring me to provide a
Social Security number on an application for a “privilege” that I éontend reflects an
unlawful conversion of a Right. By ignoring my religious objection to the Social
Security number and my objection to the Real ID Act numbering system — which 1
believe is a precursor to the “mark of the beast” — The State is violating the
protections secured by the First Amendment of the U. S. Constitution made
applicable to the States through the Fourteenth Amendment. The State is
attempting to force me to surrender one right — religious freedom - in order to enjoy

another right, the right to travel. (See Simmons vs. United States, 390 US 389:

“We find it intolerable that one Constitutional Right should have to be

surrendered in order to assert another.”)

Conclusion

‘Because of all of the above-described issues, it is clear that The State and the lower
courts are guilty of egregious errors in their judicial determinations and opinions and
have directly violated the written laws of criminal procedure and‘denied the accused,
John Dalen, of his rights to Due Process. It is further evident that the statute in

question (See S.C. Code of Laws, Title 56, Ch. 1, Motor Vehicles, Sec. 56-1-20) in

36 of 37



/6
this case is being applied to people not subject to the statute who are engaged in the
exercise of their Common Law Rights, thus rendering the statute unconstitutional in
its application By the statute’s conversion of a right into a privilege. Furthermore, the
“Transportation” Statute (See S.C. Code of Laws, Title 56, Ch. 1, Motor Vehicles,

Sec. 56-1-20/ violates the religious freedom protections under the First Amendment

of the United Sta tes Constitution.

WHEREFORE, the appellant moves this court to overturn/vacate the judgment of the
Magistrates’ Court and the Circuit Court’s Appellate Judge R. Lawton McIntosh, and

to order the return of all monies paid by John Dalen in the amount of $237.45.

Dated: December 14, 2018 4/0
' N \QQM

D. Dalen, Appearing Pro Per
Wood Valley Drive
Westminster, SC 29693
Ph. 864 647 4705
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Appellant’s Assertion of Rights

Appellant asserts all his unalienable rights, privileges, and immunities at Natural
Law, Common Law, Maritime Law, and all his commercial rights relevant to “this

state.”

Argument

I am asking for a rehearing by this court en banc because these proceedings involve
a question of exceptional importance as per Rule 219 (a)(2). Appellant relies on all
of the arguments put forth in appellant’s final brief to this court. Appellant believes
that the court has failed to consider the “terms of art” that was discussed in the

aforementioned brief. Some additional clarification may be in order:

1) Appellant is not a legal “person” subject to administrative jurisdiction, orders,
fines, or other penalties. Appellant denies being a legal “person” under the
Statutory meaning of that term as defined by the South Carolina Code of
Laws, Title 56, Chapter 1, which definition applies to any and all Titles,
Chapters, Sections and Provisions of the Motor Vehicle Cod_e,‘and also
Appellant denies having acted in any “legal capacity” therewith.

2) The magistrate court judge and the circuit court judge each have a legal duty
to know and understand the laws associated with the duties of their respective

offices, as well as how to properly use and apply them consistent with the
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legislative meaning and intent provided for therein and the fundamental and
due process rights of the appellant and those similarly situated.
Section 56-1-10 of Title 56 Chapter 1 (22) defines “Person” —

“means every natural person, firm, partnership, trust, company, firm,
association or corporation. Where the term ‘person’ is used in connection with
the registration of a motor vehiclé, it includes any corporation, association,
partnership, trust, company, firm, or other aggregation of individuals which
owns or controls the motor vehicle as actual owner, or for the purpose of sale
or for renting, as agent, sales person, or otherwise.” Appellant reminds the
court of the rules of statutory construction and interpretation, in that
“includes” and “including” while defined as being “terms of enlargement and
not of limitation or exclusive enumeration, and use of the terms does not
create a presumption that components not expressed are excluded. This does
not mean that such definitions are without any constructive limitations or
restrictions upon that which may be “included” within any given enumeration
using such terms, but merely defines a specific “class” of thing within which
the “enlargement” provision may be exercised by which such definition is then
simultaneously limited to those things that reasonably fall within that same
specified “class”.

The phrases “ejusdem generis” (Latin: tl}e inclusion of one thing
excludes another) and “inclusio unius est exclusio alterius” (Latin: the

expression of one thing is the exclusion of the other), are common rules of
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statutory construction and interpretation. These rules are used to determine
the actual meaning and application of statutory terms and definitions so as to
not have a ridiculous or unintended outcome to an interpretation or
application of same.

These rules of interpretation specify that a particular section of the
statute shall not be divorced from the rest of the act, or from the provisions of
other acts that might be relevant to and influential upon the meaning and
application of that same subject within an act. The rule of ejusdem generisis
a principle of statutory construction used to resolve the problem of giving
meaning to groups of words where one of the words is ambiguous or inherently
unclear, such as an example definition that reads “Person” includes an
individual, corporation, association, partnership, or other “legal entity.”

The rule of inclusio unius est exclusion alteriusis a principle of
statutory construction which means that, when one or more things of a class
are expressly mentioned others of the same class are excluded. Therefore, the
term “individual” in the example definition wo;.xld require proper resolution as
to its meaning, because “individual” is usually loosely defined as a “ living
being” and is not normally defined as or associated with a class of “legal
eptity” like those also listed therein.

Therefore, the only logical manner by whigh to apply these rules of
statutory construction in the above example definition is to find a logical way
to reconcile the term “individual” as being somehow representative of the

same “class” or “type” as the “other legal entities” expressly listed therein.
3
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Since a “1eéa1 entity” can neverbe a class of “living being” the method of
interpretation must seek the alternative by determining if an “individual” can
ever be defined as a “class” or “type” of “legal entity.” The only manner that
an appellant can reasonably theorize by which this may be achieved without a
ridiculous result, is that an “individual” may serve as an “agent” for any “other
legal entity” as expressly listed, i.e. act within the “legal capacity” of “agent”
thus, authorizing and allowing the “individual” to act on behalf/ for the
benefit of any class of “legal entity” or “other legal entity” as expressly listed
therein. |

Appellant is a living, breathing man, and is not a “legal entity” or an
officer, individual, agent, representative, or employee of any “legal entity”
expressly ixicluded in the statutory definition of a legal “person” within the
South Carolina Code of Laws, Section 56-1-10 of Title 56, Chapter 1 (22) and is
not a legal “person” or “individual” as those terms apply to any provision of the
South Carolina Code of Laws, Title 56, Chapter 1.

Appellant is not a “legal entity,” legal “individual,” or legal “agent,”
acting on behalf / for the benefit of any “class” of “legal entity” listed therein,
and, therefore; is not a legal “person” within the meaning and application of
this statutory definition and its application and usage within the South
Carolina Code of Laws Title 56, Chapter 1.

Therefore appellant asserts that the charges that were levelled
against me under this statute are without merit and lacking in jurisdiction,

substantive facts, and / or admissible evidence that would serve to provide
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them with any validity whatsoever: Again, the charges were levelled against
me under this statute arbitrarily, negligently, and libelously in violation of
law and statute as appelldnt is not and never has been a legal “person” as
defined by said law or statute as one being subject to same, or to the
administrative jurisdiction of the Department of Motor Vehicles as codified

therein.

Conclusion and Demand for Relief

The statute in question, the South Carolina Code of Laws, Title 56,
Chapter 1 converts a Constitutionally-protected right into a privilege in
violation of the United States Constitution. The U.S. Supreme Court has
ruled repeatedly that a state cannot convert a right into a privilege. The
appellate court’s ruling in this case is based on faulty statutory interpretation
of terms of art. The Appellate has never waived any of his rights, and in fact
cannot waive fundameptal, unalienable rights, within which is the right to
travel. If the Appellate court wishes to hold to their ruling of December 2,
2020, theﬂ the statute itself is unconstititional. Proper statutory
interpretation of terms of art is the only way that the statute can be

constitutional.

Appellant moves that all allegations dnd recommended administrative
penalties against him be withdrawn, and all fines collected be immediately
refunded to the appellant. Appellant also demands that should the appellant

face further attempts to move forward with the assessment of any fees or
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penalties of any kind in relation to the South Cax:olina Code of Laws Title 56,
Chapter 1, that the administrative court be permanently enjoined from
further harassment and libelous treatment of appellant and all others
similarly situated, requiring the administrative court to cease and desist in

any and all future actions relating thereto.

DATED this _Zﬁday of \Bece/vier 2020

Jokn Dalen, Pro Per

108 Jessie Road
Westminster, SC 29693
Ph. 864.647.4706
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Questions Presented for Review

1. Was it error for the Magistrate Court to proceed where jurisdiction has been

challenged and not been proven on the record, and therefore also error by the
. Circuit Court Appellate Judge R. Lawton Mclﬁtosh in affirming the
Magistrate Court decision?

2. Was it error for both The Magistrate Court and the Circuit Court Appellate
Judge R. Lawton Mclntosh to ignore the Constitutional challenge to the
statute and its application in question as it was applied to John Dalen, failing

-to protect the constitutional rights of the appellate, John Dalen.

3. Did the proceedings of both the Magistrate Court and the Circuit Court
Judge R. Lawton McIntosh violate Due Process of law protections secured by
the U.S. Constitution and the Common Law?

4. Did the Magistrate Court and the Circuit Court proceedings violate the
religious freedom protections secured by the First Amendment of the U.S.
Constitution?

5. Did the South Carolina Court of Appeals fail to protect the rights guaranteed

to John Dalen under the Constitution of the United States?

The Appellant requests that the Supreme Court review the Appellate Court
decision in this case because there are substantial Constitutional issues directly
involved and the decision of the Court of Appeals conflicts with the decisions of

the United States Supreme Court.
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Statement of the Case

Appellant believes that it would be sound judicial discretion to review the final
decision of the Court of Appeals in this case. Substantial Constitutional rights
are at issue in this case and Appellant believes that the South Carolina Court of
Appeals has failed in its duty to protect Appellant’s Constitutionally-protected
rights.

In briefs filed with the S.C. Court of Appéals, incorpprated herein by
reference to same, Appellant has challenged the jurisdiction of the Trial Court -
due to “words of art” bei\ng used to deceive Appellant — and others similarly
gituated — into believing %,hat a “law” has been violated. In these same briefs,
Appellant has also shown. that the Statute in question, South Carolina Code of
Laws, Title 56, Chapter 1 entitled Motor Vekicles can only be Constitutional as
applied to entities engaged in commercial aétivities, and‘is therefore
unconstitutional when applied to citizens exercising Constitutionally-protected

rights.

As 1, John Dalen, have from the beginning of this case, starting with the
traffic stop, I again assert my rights, including all of my rights, privileges, and
immunities at Natural Law, Common Law, Maritime Law, and all commercial

rights relevant to “the State.” As Appellant believes that the courts have failed
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to protect my rights that are guaranteed under the U.S. Constitution, Appellgnt
requests this court to take Judicial Notice of the following:

1) The United States Supreme Court has repeatedly ruled that rights
protected by the U.S. Constitution cannot be converted into privileges.
And, that the exercise of a Constitutionally-protected right cannot be
converted into a crime. (See Miller v. U.S,, 230 F. 486, 489; Miranda
v. Arizona, 384 U.S. 436, 491, Murdock v. Pennsylvania 319 U.S. 105;
and Shuttlesworth v. Birmingham, Alabama, 373 U.S. 262.)

2) The U.S. Supreme Court has ruled that the right to travel by any
conveyance is a Constitutionally-protected right. (See Stephenson v.
Binford, 287 U.S. 251.) Also see IT Am. Jur. (1%t) Constitutional Law,
Sec. 329, p. 1185 regarding the right of the citizen to travel on public
highways; 16 Am. Jur. 2d, Sec. 260 regarding the right to travel;
26 Am. Jur. (Ist) Highways, Sec. 260 regarding the requirement that
regulations not violate constitutional guarantees; 25 Am. Jur. (15
Highways, Sec. 427, p. 717 defining the terms “travel” and “traveler”;
and Black’s Law Dictionary, 4% Ed., Definition of “Motor Vehicle”,

8) The Statute in question — S.C. Code Title 56, Chapter 1, Sec. 56-1-20
clearly states that it is granting a privilege. (See Murdock v.
Pennsylvania 319 U.S. 105; and Shuttlesworth v. Birmingham,

Alabama, 373 U.S. 262.)
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4) Itis the duty of the courts to protect the rights of the citizens, and
there can be no rulemaking which would abrogate those rights. (See
Boyd v. United States, 116 US 616; Byars v. U.S,, 273 US 28, 32
(1927); Miller v. U.S., 230 F. 486, 489; Miranda v. Arizona, 384 U.S,
436, 491; Murdock v. Pennsylvania 319 U.S. 106; and Shuttlesworth v.
Birmingham, Alabama, 373 U.S. 262.)

5) The statute in question S.C. Code of Laws, Title 56, Chapter 1, Sec.
56-1-20 requires the applicant to provide a federal Social Security
number/card in order to obtain a “license”. John Dalen does not
participate in the social security system and objects to the social
security number on religious grounds. See Simmons v. United States,
390 US 389, “We find it intolerable that one Constitutional Right
should have to be surrendered in order to assert another.” And also,
in Sherer v. Cullen, 481 F. 946, “There can be no sanction or penalty
imposed upon one because of this exercise of Constitutional Rights.”
See also Sherbert v. Verner, 374, US 398 (1963), a First Amendment
case, wherein the U. S. Supreme Court overturned the South Carolina

Supreme Court on this very issue.
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Argument

To reiterate, in briefs filed with the Court of Appeals, incorporated herein by
reference to same, Appellant has challenged the jurisdiction of the Trial Court
due to “words of art” being used to deceive Appellant — and others similarly

situated — into believing that a “law” has been violated.

In those briefs, Appellant has also shown that the Statute in question,
South Carolina Code of Laws, Title 56, Chapter 1 entitled Motor Vehicles can
only be Constitutional as applied to entities engaged in commercial activities,
and is therefore unconstitutional when applied to citizens exercising
Constitutionally-protected rights, absent the informed consent of the citizen.
Therefore, the Issues on Appeal — numbers 1, 2, and 3 — should all be answered
“yes” because Appellant was simply exercising a Constitutionally-protected
* right which the “state” through its statute converted into a privilege and a

crime.

Appellant believes that the state’s Attorney General and the courts that
have dealt with this case are simply protecting a revenue stream rather than
doing their duties to apply the law equitably. When the Constitutionality of a
statute is brought forward, any citizen has the right to expect that his/her

elected officials and courts will first and foremost seek to protect the citizen;
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this should be their first duty rather than the protection of the state. The

American Republic relies on the rule of law, not the law of rulers.

The Appellate Court refused to consider the Constitutionality of the
Statutes raised in Issues 1, 2, and 3, and dismissed Issue 4, claiming Appellant
did not raise the issue “properly” with the Trial Court. (See Appendix p. 352)
In answer to this, Appellant asserts that he did in fact raise the issue with the
trial court. (See Record on Appeal, Pp. 150, 151, 175, 205, 208, 210, 243) As to
whether or not the issue was “properly” raised, the Appellant points out that he
is not an attorney and that he quite possibly made many errors in procedure. ‘
However, this does not excuse the court from their duty to protect the
Constitutional rights of the citizen. Even if Appellant had not raised Issue 4,
when brought to the court’s attention that Constitutionally-protected rights
were violated, it is the court’s duty to protect those rights. See the following

cases concerning the courts duty:

Boyd v. United States, 116 U.S. 616: “It is the duty of the courts to be
watchful for the Constitutional rights of the citizen and against any stealthy

encroachments thereon.”

Byarsv. US, 273 U.S. 28, 32 (1927). Constitutional provisions are to be
liberally construed, and as well it “is the duty of the courts to be watchful for
the Constitutional rights of the citizen and against any stealthy encroachments

thereon.”
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Miranda v. Arizona, 384 U.S. 436, 491: “Where rights secured by the
Constitution are involved, there can be no rulemaking or legislation which

would abrogate them.”

Mulger v. Kansas, 123 U.S. 623, 661. It is the duty of the court to

recognize the substance of things and not the mere form.

Furthermore, regarding Issue 4, the Appellant has claimed from the
beginning that the Statute as applied to John Dalen is unconstitutional as it
requires the procurement of a Social Security number in order to obtain the
license, which John Dalen believes is a violation of his religious freedom. As the
Supreme Court says, in Simmons v. United States, 390 US 389, “We find it
intolerable that one Constitutional Right should have to be surrendered in order
to assert another.” And also, in Sherer v. Cullen, 481 F. 946, “There can be no
sanction or penalty imposed upon one because of this exercise of Constitutional
Rights.” See also Sherbert v. Verner, 374, US 398 (1963), a First Amendment
case, wherein the U, S. Supreme Court overturned the South Carolina Supreme

Court.

All of the above relate to the 5th question presented for review, Issue 5
wherein Appellant claims that the Appellate Court failed in its duty to protect
the Constitutional Rights of the Appellant, John Dalen. This should also be
answered in the affirmative as Appellant has conclusively shown that

Constitutional Rights cannot be converted into privileges. Nor can the exercise
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of said rights be converted into a crime. Nor should a citizen have to waive one
right in order to exercise another. Many United States Supreme Court cases
have affirmed all of these assertions. And, in fact, South Carolina’s Attorney
General Alan Wilson acknowledges in his Final Brief that John Dalen does in
fact have a right to travel. (See Appendix Pp. 338, 340) A.G. Wilson errs in not
defining the words used in the Statute, and the Appellate Court has done the

same.

John Dalen relies on all of the arguments presented in his Final Brief to
the South Carolina Court of Appeals as well as subsequent briefs filed with the
South Carolina Court of Appeals. Furthermore, even if John Dalen were
mistaken in his beliefs and interpretation of the laws in question, the State
could not prove willfulness to avoid a known duty under the law. See U.S. v.
Bishop, 412 US 346. Therefore John Dalen could not be convicted of the state’s

assertion of a crime in this case.

Conclusion and Demand for Relief

The statute in question, the South Carolina Code of Laws, Title 56,
Chapter 1 converts a Constitutionally-protected right into a privilege in
violation of the United States Constitution. The U. S. Supreme Court has ruled
repeatedly that a state cannot cﬁnvert a right into a privilege. The appellate
court’s ruling in this case is based on faulty statutory interpretation of terms of

art / words of art.
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The appellate never consented nor waived any of his rights, and in fact
cannot waive fundamental, unalienable rights, within which is the right to
travel. If the Appellate Court wishes to hold to their ruling of December 2,

2020, then the statute itself is unconstitutional. Proper statutory interpretation

of “words of art” is the only way that the statute can be constitutional.

WHEREFORE John Dalen moves this court to declare that the South Carolina
Code of Laws Title 56, Chapter 1 as applied to John Dalen in this case and
others similarly situated is unconstitutional, and that all allegations and
recommended administrative penalties against him be withdrawn and all fines

collected be immediately refunded to the Appellant. Appellant also demands

that should the appellant face further attempts to move forward with the

assessment of any fees or penalties of any kind in relation to the South Carolina
Code of Laws Title 56, Chapter 1, the administrative court be permanently
enjoined from further harassment and libelous treatment of appellant and all
others similarly situated, requiring the administrative court to cease and desist

in any and all future actions relating thereto.

DATED this ﬂ day o 2021

By:

ln Dalen, Appe]lant Pro Per
108 Jessie Road

Westminster, SC 29693

Ph. 864.647.4705
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