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OPINION OF THE ELEVENTH CIRCUIT 
(DECEMBER 6, 2018) 

 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE ELEVENTH CIRCUIT 

________________________ 

TRANSCONTINENTAL 
GAS PIPE LINE COMPANY, LLC, 

Plaintiff-Appellee, 

v. 

6.04 ACRES, MORE OR LESS, OVER PARCEL(S) 
OF LAND OF APPROXIMATELY 1.21 ACRES, 

MORE OR LESS, SITUATED IN 
LAND LOT 1049, ET AL., 

Defendant, 

GAIL BRANDON COCHRAN, 

Defendant-Appellant. 
________________________ 

1:16-cv-03218-ELR 

________________________ 

TRANSCONTINENTAL 
GAS PIPE LINE COMPANY, LLC, 

Plaintiff-Appellee, 

v. 
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80 ACRES MORE OR LESS, IN LAND LOT 74 
OF THE SIXTEENTH (16TH) LAND DISTRICT, 
THIRD (3RD) SECTION OF BARTOW COUNTY, 

GEORGIA AND MORE PARTICULARLY 
DESCRIBED HEREIN, ET AL., 

Defendants, 

VARIOUS DEFENDANTS, 

Defendants-Appellant. 
________________________ 

1:16-cv-2991-ELR 

________________________ 

TRANSCONTINENTAL 
GAS PIPE LINE COMPANY, LLC, 

Plaintiff-Appellee, 

v. 

4.57 ACRES MORE OR LESS, OVER THE 
FOLLOWING PARCEL(S) OF LAND: 0.25 ACRES, 

MORE OR LESS, SITUATED IN LAND LOT 37 
AND 3.70 ACRES, MORE OR LESS SITUATED 

IN LAND LOT 28 ALL IN THE SIXTH (6TH) DIS-
TRICT OF THE THIRD (3RD) SECTION 

OF GORDON COUNTY, GEORGIA AND MORE 
PARTICULARLY DESCRIBED HEREIN, ET AL., 

Defendants, 

LEGACY PROPERTIES OF 
NORTHWEST GEORGIA, LLC, 
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Defendants-Appellant. 
________________________ 

1:16-cv-03217-ELR 

________________________ 

TRANSCONTINENTAL 
GAS PIPE LINE COMPANY, LLC, 

Plaintiff-Appellee, 

v. 

5.73 ACRES, MORE OR LESS, OVER THE 
FOLLOWING PARCEL(S) OF LAND: APPROXI-

MATELY 102.593 ACRES, MORE OR LESS, 
BEING IN LAND LOTS 1075, 1076, 1077, 1084, 

AND 1085 OF THE 3RD DISTRICT, 3RD SECTION 
OF PAULDING COUNTY, GEORGIA AND FUR-
THER LESS AND EXCEPT 1 ACRE, MORE OR 
LESS, SITUATED IN LAND LOT 1085 OF THE 
3RD DISTRICT, 3RD SECTION OF PAULDING 

COUNTY, GEORGIA, AND FURTHER LESS AND 
EXCEPT TRACT 1: 1 ACRE, MORE OR LESS, AND 

TRACT 2: 0.775 ACRES, MORE OR LESS, 
SITUATED IN LAND LOT 1075 OF THE 3RD DIS-
TRICT, 3RD SECTION OF PAULDING COUNTY, 

GEORGIA AND MORE PARTICULARLY 
DESCRIBED HEREIN, ET AL., 

Defendants, 

NANCY H. TIBBITTS, 

Defendant-Appellant. 
________________________ 
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1:16-cv-03258-ELR 

________________________ 

TRANSCONTINENTAL 
GAS PIPE LINE COMPANY, LLC, 

Plaintiff-Appellee, 

v. 

1.90 ACRES, MORE OR LESS, OVER PARCEL(S) 
OF LAND OF APPROXIMATELY 10.013 ACRES, 
MORE OR LESS, SITUATED IN LAND LOT 69, 
OF THE FOURTH (4TH) LAND DISTRICT, OF 

COWETA COUNTY, GEORGIA, AND MORE PAR-
TICULARLY DESCRIBED HEREIN, ET AL., 

Defendants, 

DONALD J. MORRIS, 

Defendant-Appellant. 
________________________ 

1:16-cv-03236-ELR 

________________________ 

TRANSCONTINENTAL 
GAS PIPE LINE COMPANY, LLC, 

Plaintiff-Appellee, 

v. 

2.16 ACRES, MORE OR LESS, OVER THE 
FOLLOWING PARCEL(S) OF LAND: APPROXI-

MATELY 80 ACRES, MORE OR LESS, BEING THE 
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WEST HALF OF LAND LOT 31, OF THE SIXTH 
(6TH) LAND DISTRICT AND THIRD (3RD) 

SECTION OF GORDON COUNTY, GEORGIA, 
LESS AND EXCEPT 3.828 ACRES, MORE OR 
LESS, SITUATED IN LAND LOT 31 OF THE 

SIXTH (6TH) LAND DISTRICT AND THIRD (3RD) 
SECTION OF GORDON COUNTY AND MORE 

PARTICULARLY DESCRIBED HEREIN; ET AL., 

Defendants, 

MELVIN M. DOBSON, 

Defendant-Appellant. 
________________________ 

1:16-cv-03234-ELR 

________________________ 

TRANSCONTINENTAL 
GAS PIPE LINE COMPANY, LLC, 

Plaintiff-Appellee, 

v. 

A PERMANENT ROADWAY EASEMENT ACROSS 
23.511 ACRES SITUATED IN LAND LOTS 64 AND 
81 OF THE 3RD DISTRICT AND 3RD SECTION OF 

PAULDING COUNTY, GEORGIA AND MORE 
PARTICULARLY DESCRIBED HEREIN 

Defendants, 

JEFF MOON, 

Defendant-Appellant. 
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________________________ 

1:16-cv-03220-ELR 

________________________ 

TRANSCONTINENTAL 
GAS PIPE LINE COMPANY, LLC, 

Plaintiff-Appellee, 

v. 

2.77 ACRES, MORE OR LESS, OVER PARCEL(S) 
OF LAND OF APPROX. 38.7225 ACRES, MORE 

OR LESS, SITUATED IN LAND LOT 568 OF THE 
THIRD (3RD) LAND DISTRICT, THIRD (3RD) 

SECTION, OF PAULDING COUNTY, 
GEORGIA AND MORE PARTICULARLY 

DESCRIBED HEREIN, 

CHARLINE CAMBRON, 

Defendant-Appellant. 
________________________ 

1:16-cv-03224-ELR 

________________________ 

TRANSCONTINENTAL 
GAS PIPE LINE COMPANY, LLC, 

Plaintiff-Appellee, 

v. 

3.48 ACRES, MORE OR LESS, OVER PARCEL(S) 
OF LAND OF APPROXIMATELY 40 ACRES, MORE 
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OR LESS, SITUATED IN LAND LOT 569 AND .75 
ACRES, MORE OR LESS, SITUATED IN LAND 

LOT 512 IN THE THIRD (3RD) LAND DISTRICT, 
THIRD (3RD) SECTION, OF PAULDING COUNTY, 

GEORGIA, AND MORE PARTICULARLY 
DESCRIBED HEREIN, ET AL., 

Defendants, 

JJBK LLLP, 

Defendant-Appellant. 
________________________ 

1:16-cv-03245-ELR 

________________________ 

TRANSCONTINENTAL 
GAS PIPE LINE COMPANY, LLC, 

Plaintiff-Appellee, 

v. 

.07 ACRES, MORE OR LESS, OVER PARCEL(S) OF 
LAND OF 5.292 ACRES, MORE OR LESS, AND 

BEING SITUATED IN LAND LOTS 70 AND 71 OF 
THE FOURTH LAND DISTRICT OF COWETA 

COUNTY, GEORGIA, AND BEING IDENTIFIED 
AS TRACT 2 IN THAT CERTAIN REVISED FINAL 
PLAT OF SURVEY FOR THE HILLS AT WAGER’S 

MILL, AS REVISED ON OCTOBER 1, 2002 AND 
RECORDED ON JANUARY 22, 2003 IN BOOK 77, 

PAGE 199; IN THE PLAT RECORDS IN THE 
OFFICE OF THE CLERK OF THE SUPERIOR 

COURT OF COWETA CO, ET AL., 
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Defendants, 

IAN S. GOLDENBERG, 

Defendant-Appellant. 
________________________ 

1:16-cv-03238-ELR 

________________________ 

TRANSCONTINENTAL 
GAS PIPE LINE COMPANY, LLC, 

Plaintiff-Appellee, 

v. 

3.30 ACRES, MORE OR LESS, OVER PARCEL(S) 
OF LAND OF APPROXIMATELY 39 ACRES, MORE 
OR LESS, IN LAND LOTS 1035 AND 1036 OF THE 

SEVENTEENTH (17TH) LAND DISTRICT, AND 
THIRD (3RD) SECTION OF BARTOW COUNTY, 

GEORGIA AND MORE PARTICULARLY 
DESCRIBED HEREIN, ET AL., 

Defendants, 

LACKEY GROUP LLC, 

Defendant-Appellant. 
________________________ 

1:16-cv-03223-ELR 

________________________ 
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TRANSCONTINENTAL 
GAS PIPE LINE COMPANY, LLC, 

Plaintiff-Appellee, 

v. 

3.48 ACRES, MORE OR LESS, OVER THE 
FOLLOWING PARCEL(S) OF LAND: APPROX. 

40.00 ACRES, MORE OR LESS AND LYING AND 
BEING IN ALL OF LAND LOT 726, OF THE 3RD 
DISTRICT, 3RD SECTION, PAULDING COUNTY, 
GEORGIA, LESS AND EXCEPT 2 ACRES, MORE 

OR LESS, SITUATED IN LAND LOTS 725 AND 726 
OF THE 3RD DISTRICT, 3RD SECTION OF 

PAULDING COUNTY, GEORGIA AND MORE PAR-
TICULARLY DESCRIBED HEREIN, 

Defendant, 

PAUL CORLEY, 

Defendant-Appellant. 
________________________ 

1:16-cv-03247-ELR 

________________________ 

TRANSCONTINENTAL 
GAS PIPE LINE COMPANY, LLC, 

Plaintiff-Appellee, 

v. 
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2.17 ACRES, MORE OR LESS, OVER THE 
FOLLOWING PARCEL(S) OF LAND: APPROXI-
MATELY 41.39 ACRES, MORE OR LESS, AND 

BEING IN LAND LOTS 714 AND 715 OF THE 3RD 
DISTRICT, 3RD SECTION, PAULDING COUNTY, 

GEORGIA, LESS AND EXCEPT 3.936 ACRES, 
MORE OR LESS, IN LAND LOT 715 OF THE 3RD 
DISTRICT, 3RD SECTION PAULDING COUNTY, 
GEORGIA, FURTHER LESS AND EXCEPT 0.750 
ACRES, MORE OR LESS, IN LAND LOT 715 OF 

THE 3RD DISTRICT, 3RD SECTION, 
PAULDING COUNTY, GEORGIA, 

Defendant, 

PAUL FRANKLIN CORLEY, as Executor of the 
Estate of Hazel Genette Sligh Corley, 

Defendant-Appellant. 
________________________ 

1:16-cv-03230-ELR 

________________________ 

TRANSCONTINENTAL 
GAS PIPE LINE COMPANY, LLC, 

Plaintiff-Appellee, 

v. 

3.94 ACRES, MORE OR LESS, OVER PARCEL(S) 
OF LAND OF APPROXIMATELY 102.906 ACRES, 
MORE OR LESS, SITUATED IN LAND LOTS 68, 

77, 78 AND 140 OF THE 3RD DISTRICT, 3RD 
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SECTION, PAULDING COUNTY, GEORGIA AND 
MORE PARTICULARLY DESCRIBED HEREIN, 

Defendant, 

MOON INVESTMENTS, LLC, 

Defendant-Appellant. 
________________________ 

1:16-cv-3257-ELR 

________________________ 

TRANSCONTINENTAL 
GAS PIPE LINE COMPANY, LLC, 

Plaintiff-Appellee, 

v. 

12.993 ACRES, MORE OR LESS, SITUATED IN 
LAND LOT 59 OF THE FOURTH LAND DISTRICT 

OF COWETA COUNTY, GEORGIA, ET AL., 

Defendant, 

THOMAS W. SMRCINA, JEANNIE F. SMRCINA, 

Defendants-Appellant. 
________________________ 

1:16-cv-03295-ELR 

________________________ 
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TRANSCONTINENTAL 
GAS PIPE LINE COMPANY, LLC, 

Plaintiff-Appellee, 

v. 

1.45 ACRES, MORE OR LESS, OVER THE 
FOLLOWING PARCEL(S) OF LAND: APPROXI-

MATELY 41.035 ACRES, MORE OR LESS, 
SITUATED IN LAND LOT 28 OF THE 6TH DIS-

TRICT AND 3RD SECTION OF GORDON COUNTY 
GEORGIA, LESS AND EXCEPT 4.6497 ACRES, 

MORE OR LESS, SITUATED IN LAND LOT 28 OF 
THE 6TH DISTRICT OF GORDON COUNTY, 

GEORGIA, AND MORE PARTICULARLY 
DESCRIBED WITHIN, ET AL., 

Defendant, 

MICHAEL W. HILL, 

Defendant-Appellant. 
________________________ 

1:16-cv-03232-ELR 

________________________ 

TRANSCONTINENTAL 
GAS PIPE LINE COMPANY, LLC, 

Plaintiff-Appellee, 

v. 

.83 ACRES, MORE OR LESS, OVER PARCEL(S) OF 
LAND OF APPROXIMATELY 5.003 ACRES, MORE 
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OR LESS AND BEING SITUATED IN LAND LOT 
71 OF THE FOURTH LAND DISTRICT OF 

COWETA COUNTY, GEORGIA AND MORE PAR-
TICULARLY DESCRIBED HEREIN, ET AL., 

Defendants, 

CHRISTINE MARIE CALI, 
F/K/A CHRISTINE M. SNELLGROVE, 

Defendant-Appellant. 
________________________ 

1:16-cv-3250-ELR 

________________________ 

TRANSCONTINENTAL 
GAS PIPE LINE COMPANY, LLC, 

Plaintiff-Appellee, 

v. 

50 ACRES, MORE OR LESS, SITUATED IN LAND 
LOTS 55 AND 68 OF THE FOURTH (4TH) LAND 

DISTRICT OF COWETA COUNTY, GEORGIA; 
100 ACRES, MORE OR LESS, SITUATED IN LAND 
LOT 68 OF THE FOURTH (4TH) LAND DISTRICT 

OF COWETA COUNTY, GEORGIA, 

Defendant, 

GENE A. TERRELL, JOYCE BAILEY TERRELL, 

Defendants-Appellant. 
________________________ 
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1:16-cv-3297-ELR 

________________________ 

TRANSCONTINENTAL 
GAS PIPE LINE COMPANY, LLC, 

Plaintiff-Appellee, 

v. 

10.1824 ACRES, MORE OR LESS, SITUATED IN 
LAND LOTS 669 AND 700 OF THE 17TH LAND 

DISTRICT AND 3RD SECTION, OF 
BARTOW COUNTY, GEORGIA, 

Defendants, 

TIM DENSON, TERA DENSON, 

Defendants-Appellant. 
________________________ 

1:16-cv-3290-ELR 

________________________ 

TRANSCONTINENTAL 
GAS PIPE LINE COMPANY, LLC, 

Plaintiff-Appellee, 

v. 

16.14 ACRES AND 5 ADDITIONAL ACRES, MORE 
OR LESS, SITUATED IN LAND LOT 982 OF THE 

SEVENTEENTH (17) DISTRICT, THIRD (3RD) 
SECTION OF BARTOW COUNTY, GEORGIA- 

35.10 ACRES MORE OR LESS IN LAND LOTS 962 
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AND 963 OF THE SEVENTEENTH (17TH) DIS-
TRICT THIRD (3RD) SECTION OF 

BARTOW COUNTY, GEORGIA, ET AL., 

Defendants, 

WILLIAM G. TAFF, REBECCA K. TAFF, 

Defendants-Appellant. 
________________________ 

1:16-cv-03296-ELR 

________________________ 

TRANSCONTINENTAL 
GAS PIPE LINE COMPANY, LLC, 

Plaintiff-Appellee, 

v. 

6.59 ACRES BEING TRACT 7 
IN LAND LOT 669 OF THE SEVENTEENTH 
(17TH) LAND, THIRD (3RD) SECTION OF 

BARTOW COUNTY, GEORGIA, ET AL., 

Defendants, 

HENRY D. MEZ, RHONDA S. MEZ, 

Defendants-Appellant. 
________________________ 

1:16-cv-03293-ELR 

________________________ 



App.16a 

TRANSCONTINENTAL 
GAS PIPE LINE COMPANY, LLC, 

Plaintiff-Appellee, 

v. 

3.22 ACRES, MORE OR LESS, OVER PARCEL(S) 
OF LAND OF APPROXIMATELY 137.56 ACRES, 

MORE OR LESS, SITUATED IN LAND LOT 58 OF 
THE FOURTH (4TH) LAND DISTRICT OF 

COWETA COUNTY, GEORGIA AND MORE PAR-
TICULARLY DESCRIBED HEREIN, 

Defendant, 

HANDY LAND AND TIMBER L.P., 

Defendants-Appellant. 
________________________ 

1:16-cv-03364-ELR 

No. 16-17503 
D.C. Docket Nos. 1:16-cv-03288-ELR; 

Appeal from the United States District Court 
for the Northern District of Georgia 

Before: Jill PRYOR and Julie CARNES, 
Circuit Judges, and CONWAY, District Judge. 

 

                                                      
 Honorable Anne C. Conway, United States District Judge for 
the Middle District of Florida, sitting by designation. 
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JULIE CARNES, Circuit Judge: 

Transcontinental Gas Pipe Line Company, LLC 
(“Transcontinental”) brought these consolidated con-
demnation proceedings against several property 
owners in Northwest Georgia (collectively, “Defend-
ants”) in order to obtain an easement for the construc-
tion of a natural-gas pipeline. The district court granted 
summary judgment in favor of Transcontinental on 
the issue of whether it had a right to condemn certain 
portions of Defendants’ properties under Section 7(h) 
of the Natural Gas Act, 15 U.S.C. § 717f(h). The dis-
trict court also issued a preliminary injunction allowing 
Transcontinental to immediately enter Defendants’ 
properties and begin construction. As a condition of 
such access, the district court required Transcontinen-
tal to post a surety bond in an amount equal to twice 
the appraised value of Defendants’ properties. Defend-
ants challenge each of those rulings on appeal. After 
careful review, and with the benefit of oral argument, 
we affirm. 

BACKGROUND 

I. Factual Background 

Transcontinental is a natural-gas company that 
transports natural gas back and forth between the 
Gulf Coast and the New York City metropolitan area 
via pipeline.1 Along the route, Transcontinental pro-
vides natural gas to customers throughout the East 
Coast. 

                                                      
1 For purposes of the Natural Gas Act, a “natural-gas company” 
is “a person engaged in the transportation of natural gas in 
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On March 19, 2015, Transcontinental applied to 
the Federal Energy Regulatory Commission (“FERC”) 
for a certificate of public convenience and necessity 
authorizing it to construct a new natural-gas pipeline 
in Northwest Georgia, as well as related facilities in 
Georgia, North Carolina, and Virginia. The new 115-
mile lateral pipeline would run from a compressor sta-
tion on Transcontinental’s mainline in Coweta County, 
Georgia, to meter stations in Murray County, near the 
city of Dalton. The purpose of the project was to enable 
Transcontinental to transport natural gas extracted 
from the Marcellus shale and other supply basins in the 
northeastern United States to customers in the 
Southeast and Gulf Coast. Transcontinental would 
receive the gas at a point on its mainline in Mercer 
County, New Jersey, and deliver it to an interconnec-
tion with another company’s pipeline in Mississippi. 
Along the way, Transcontinental would provide 
natural gas to its customers, including, through the new 
lateral pipeline, communities in Northwest Georgia. 
This project, which included both the new lateral 
pipeline and the related facilities on Transcontinental’s 
mainline, was called the Dalton Expansion Project. 

A. Pre-Application Preparations for the Dalton 
Expansion Project 

Prior to its March 2015 application, Transcontin-
ental held an “open season” in May and June of 2012, 
through which it solicited bids for the natural-gas 
transportation services it planned to provide if the 
Dalton Expansion Project were ultimately approved by 

                                                      
interstate commerce, or the sale in interstate commerce of such 
gas for resale.” 15 U.S.C. § 717a(6). 
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FERC.2 As a result of those solicitations, Transcontin-
ental executed binding precedent agreements with 
Atlanta Gas Light Company and Oglethorpe Power Cor-
poration for all of the natural-gas capacity associated 
with the Dalton Expansion Project. A precedent agree-
ment is “a long-term contract subscribing to ex-
panded natural gas capacity.” Myersville Citizens for 
a Rural Cmty., Inc. v. FERC, 783 F.3d 1301, 1310 (D.C. 
Cir. 2015). 

As early as April of 2013, Transcontinental began 
contacting landowners in the general area where it 
planned to place the pipeline, and requested those 
owners’ permission to access their properties for the 
purpose of surveying the land. These surveys were 
obviously necessary to help Transcontinental and 
FERC decide on the most appropriate route for the 
pipeline. 

In the spring of 2014, through written communica-
tions, personal contacts, and by other means, Transcon-
tinental began notifying those landowners who were 
likely to be affected by construction of the pipeline. In 
addition, from June through September of 2014, as 
part of FERC’s pre-filing environmental review of the 
proposed project, FERC staff participated in open 
houses sponsored by Transcontinental in several cities 
along the pipeline’s proposed route. 

In October 2014, FERC published a notice in the 
Federal Register announcing that FERC environmental 
staff would conduct “scoping” meetings in three Georgia 
                                                      
2 An “open season” is comparable to an auction of the pipeline’s 
natural-gas transportation capacity. See Process Gas Consumers 
Grp. v. FERC, 292 F.3d 831, 833-34 (D.C. Cir. 2002); N. Nat. Gas 
Co., 110 FERC ¶ 61,361, at 62,426-27 (Mar. 25, 2005). 
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cities in November 2014, where members of the public 
could voice any concerns about the environmental 
impact of the project.3 Notice of Intent to Prepare an 
Environmental Assessment for the Planned Dalton 
Expansion Project, 79 Fed. Reg. 64,186 (Oct. 28, 2014). 
This notice was also mailed to landowners affected by 
the proposed pipeline. Id. at 64,187-88. Shortly after 
those scoping meetings, FERC published a second 
notice in the Federal Register, which, like the first 
notice, was also mailed to landowners affected by the 
project. Supplemental Notice of Intent to Prepare an En-
vironmental Assessment for the Planned Dalton Ex-
pansion Project, 79 Fed. Reg. 69,455 (Nov. 21, 2014). 
Both notices informed the landowners that, if the 
project was approved, Transcontinental would have 
the right of eminent domain and, if an agreement could 
not be reached to purchase an easement on their 
properties, Transcontinental could initiate condemna-
tion proceedings. Supplemental Notice of Intent, 79 
Fed. Reg. at 69,455; Notice of Intent, 79 Fed. Reg. at 
64,187. 

The landowners were also informed that they could 
intervene in Transcontinental’s FERC proceedings once 

                                                      
3 We take judicial notice of documents published in the Federal 
Register. See 44 U.S.C. § 1507 (“The contents of the Federal 
Register shall be judicially noticed. . . . ”); see also Longo v. 
Seminole Indian Casino-Immokalee, 813 F.3d 1348, 1349 n.2 (11th 
Cir. 2016). According to the October 2014 Notice of Intent, FERC 
is required to “take into account the environmental impacts that 
could result from an action whenever it considers the issuance of 
a Certificate of Public Convenience and Necessity,” and to “discover 
and address concerns the public may have about proposals.” Notice 
of Intent to Prepare an Environmental Assessment for the 
Planned Dalton Expansion Project, 79 Fed. Reg. 64,186, 64,187 
(Oct. 28, 2014). “This process is referred to as scoping.” Id. 
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Transcontinental filed its application. Supplemental 
Notice of Intent, 79 Fed. Reg. at 69,457; Notice of Intent, 
79 Fed. Reg. at 64,188. In fact, after Transcontinental 
filed its application in March 2015, several land-
owners—including some of the appellants here—filed 
motions to intervene in Transcontinental’s FERC pro-
ceedings, which FERC granted. 

B. Transcontinental’s Application 

As noted, Transcontinental filed its application 
for a certificate of public convenience and necessity on 
March 19, 2015. As part of its application, Transcon-
tinental was required to submit alignment sheets 
detailing the pipeline’s proposed route. See 18 C.F.R. 
§ 157.14(a)(6). These alignment sheets consisted of aerial 
photographs of the relevant properties on which were 
drawn property boundaries, mile markers, the pipeline’s 
proposed location, the locations of permanent and tem-
porary easements, access roads, the limits of distur-
bance to the land, and other features. FERC used the 
alignment sheets to determine where the pipeline 
should go to minimize the pipeline’s impact on the 
environment and landowners. 

C. Transcontinental’s Certificate of Public 
Convenience and Necessity 

On August 3, 2016—more than a year after 
Transcontinental filed its application—FERC issued 
the requested certificate of public convenience and 
necessity. In the certificate, FERC noted that it had 
received several comments in response to its environ-
mental assessment, some of which proposed alterna-
tive routes for the pipeline. FERC adopted two of those 
proposals, one of which was submitted by a landowner 
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who intervened in Transcontinental’s FERC proceed-
ings and who was later named as a defendant in the 
instant condemnation proceedings. With respect to 
the overall impact on landowners, FERC concluded 
that, by designing the project in such a way as to locate 
approximately 49% of the proposed pipeline facilities 
on already-existing rights-of-way, Transcontinental 
had “designed the project to minimize adverse impacts 
on landowners and surrounding communities.” 

The certificate authorized Transcontinental to 
construct and operate the Dalton Expansion Project as 
it was described in the certificate “and as more fully 
described in the application,” particularly in the align-
ment sheets. The certificate further provided that 
Transcontinental’s exercise of eminent domain in any 
condemnation proceedings “must be consistent with 
the[ ] authorized facilities and locations.” The certificate 
explicitly stated that Transcontinental’s right of 
eminent domain did “not authorize it to increase the size 
of its natural gas facilities to accommodate future 
needs or to acquire a right-of-way for a pipeline to 
transport a commodity other than natural gas.” 

D. Transcontinental’s Post-Certificate Attempt 
to Purchase Easements for the Dalton Expan-
sion Project 

Shortly after FERC issued the certificate, Trans-
continental made a final offer to each of the landowners 
with whom it had not yet reached an agreement to 
purchase an easement for construction and mainten-
ance of the new pipeline. Specifically, Transcontinen-
tal offered to purchase the easements depicted on 
certain survey plats attached to its offer letters. The 
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survey plats were maps depicting the geographic loca-
tion of the proposed easements relative to property 
lines and other landmarks. Transcontinental made 
clear, however, that the survey plats were “prelimin-
ary,” and that the final location of the easements 
would “be fixed and determined by the initial pipeline 
as installed on Grantor’s Land with the Permanent 
Right of Way being measured as 50 feet in width with 
the pipeline being located therein.” Once the pipeline 
was installed, payment would be computed based on 
an agreed-upon formula, and a new “as built” survey 
plat would be prepared, a copy of which would be 
enclosed with the check sent to the landowner and 
would become part of the agreement. Transcontinen-
tal’s proposed easement also included the right to 
transport “gas, oil, petroleum products, or any other 
liquids, gases, or substances which can be transported 
through pipelines.” 

II. Procedural History 

A. Transcontinental’s Condemnation Suits 

In late August and early September of 2016—after 
the deadline for its final offers had expired—Trans-
continental brought more than 60 separate condemna-
tion proceedings against the remaining landowners 
and their properties. Transcontinental attached sev-
eral exhibits to each of its complaints, including: (1) 
the survey plats that were attached to its final offer to 
the landowner, along with a legal description of the 
geographic locations of the relevant easements; (2) a 
copy of the FERC-issued certificate of public conve-
nience and necessity; and (3) a description of the terms 
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that Transcontinental hoped would govern the ease-
ments once granted.4 The district court consolidated the 
cases. 

In most cases, on the same day that it filed the 
condemnation complaint, Transcontinental also filed 
a motion for a preliminary injunction allowing it to 
immediately enter a particular Defendant’s property 
to begin construction of the pipeline. Absent an injunc-
tion granting immediate access, Transcontinental would 
have had to await the conclusion of the condemnation 
proceedings, when the amount of compensation due to 
each landowner would be finally determined. Thus, in 
order to establish that a preliminary injunction 
allowing immediate access was warranted, Transcon-
tinental also filed a motion for partial summary judg-
ment on the issue of whether it had a right to condemn 
the relevant properties. 

B. Transcontinental’s Evidence in Support of Its 
Motions 

Transcontinental produced three declarations in 
support of its motions. First, Transcontinental produced 
a declaration from the pipeline engineer for the Dalton 
Expansion Project stating that Transcontinental’s 
survey plats were prepared by a Georgia certified land 
surveyor. The surveyor had used the same data that 
was used to generate the alignment sheets previously 
submitted to FERC. The declaration further stated that 
                                                      
4 Unlike its offer letters, which sought an easement to transport 
any substance transportable through a pipeline, Transcontinen-
tal’s complaint sought an easement to install a pipeline solely “for 
the transportation of natural gas.” As noted, the FERC certificate 
limited the right of eminent domain to an easement for a pipeline 
that transports only natural gas. 
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“the location and dimensions of the easements” shown 
on the survey plats “conform[ed] to the Project path and 
footprint depicted in the Project Alignment Sheets and 
other drawings . . . that FERC reviewed and approved.” 
Copies of the alignment sheets and survey plats were 
attached to the declaration. According to the declara-
tion, the alignment sheets were also available to the 
public free of charge on FERC’s website. 

Transcontinental’s second declaration was from 
the land representative for the Dalton Expansion 
Project. According to that declaration, Transcontinental 
had made at least two offers to purchase an easement 
from each Defendant before it filed the instant con-
demnation proceedings. The declaration further stated 
that Transcontinental had already acquired more 
than 78% of the easements necessary for the Dalton 
Expansion Project. A copy of Transcontinental’s final 
offer to each Defendant was attached to the declara-
tion. 

Transcontinental’s third declaration was from the 
Dalton Expansion Project’s project manager. According 
to that declaration, Transcontinental had an in-service 
deadline of May 1, 2017. That date was necessitated, in 
part, by contracts and commitments it had made with 
Atlanta Gas Light Company and Oglethorpe Power 
Corporation to ensure a purchaser for the natural gas. 
To meet this deadline, the declaration indicated that 
Transcontinental would need to enter Defendants’ 
properties by October 1, 2016, to perform environmen-
tal, civil, and cultural surveys, complete survey 
stakeouts, and begin construction. 

The declaration further stated that Transcontin-
ental would suffer irreparable harm if it were required 
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to await the completion of the condemnation proceed-
ings before having access to Defendants’ properties. 
First, any delay in the in-service deadline would ex-
pose Transcontinental to the risk of contractual penal-
ties, daily lost revenues, and irrecoverable costs. Second, 
any delay that caused Transcontinental to miss its in-
service deadline would also expose Transcontinental to 
a significant risk of damage to its reputation, compet-
itive standing, and business goodwill. 

The project manager went on to declare that an 
economic analysis conducted by Transcontinental 
indicated that construction costs for the project would 
generate approximately $450 million in economic 
activity within the State of Georgia, utilizing approxi-
mately 2,170 workers during the construction phase. 
The project was projected to generate more than $3 
million per year in new economic activity once the 
pipeline was operational. Any delays in construction 
would likely delay the realization of these public bene-
fits. The project manager further noted that, in com-
ments submitted to FERC, Atlanta Gas Light Com-
pany had asserted that the project was “critically 
important” because it would provide consumers in 
Northwest Georgia with “much needed access to the 
rapidly developing supply basins in the northeastern 
United States.” Atlanta Gas Light Company’s com-
ment was attached to the declaration, along with a 
similar comment submitted to FERC by Oglethorpe 
Power Corporation. 

The project manager next asserted that Defendants 
would suffer no harm if Transcontinental were per-
mitted to immediately enter their properties because, 
in the end, Defendants would be fully compensated for 



App.27a 

Transcontinental’s acquisition and use of any ease-
ment interests at the compensation stage of the litiga-
tion. He further asserted that Transcontinental had 
obtained a real-estate appraisal report prepared by an 
independent Georgia-certified real-estate appraiser for 
each property, and that Transcontinental was willing 
to post a bond or pay a cash deposit equal to twice the 
estimated value of the easements, or in any other 
amount that the district court deemed proper. 

C. Defendants’ Evidence in Opposition 

In response to Transcontinental’s motions, Defend-
ants produced an affidavit from a Georgia-licensed 
real-estate appraiser. The appraiser took issue with 
the proposed easement terms that Transcontinental 
had attached to its complaints. He stated that, under 
those terms, Transcontinental could deviate from the 
pipeline location depicted in the survey plats. He fur-
ther stated that the proposed terms would allow 
Transcontinental to encumber, at least temporarily, 
each landowner’s entire tract of property, rather than 
only those portions of the property depicted in the survey 
plats. In addition, the appraiser also asserted that the 
proposed terms would effectively allow Transcontinen-
tal to extend its temporary easements indefinitely. 

Based on those determinations, Defendants’ 
appraiser ultimately concluded that it was “not possible, 
without making extraordinary assumptions,” to value 
the rights that Transcontinental sought to acquire 
either in its final offer letters or as proposed in the 
complaint. Defendants also produced the first page of 
an April 2013 letter from Transcontinental indicating 
that, at that time, Transcontinental had a “targeted 
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in-service date” of August 2016 for the Dalton Expan-
sion Project. 

D. The District Court’s Evidentiary Rulings 

The district court scheduled a hearing on Trans-
continental’s September 2016 motions,5 which it later 
continued at Defendants’ request. The hearing was 
originally scheduled for October 17, 2016. Defendants 
sought a continuance for several reasons, but did not 
specify a date that would be acceptable to them. They 
did, however, ask the district court to rule, before the 
hearing on Transcontinental’s motions, on certain venue 
issues that they had raised in their answers.6 They 
contended that the hearing scheduled for October 17, 
2016, would “be an appropriate time to take evidence” 
on those issues. They further noted that the hearing 
was scheduled before some of their responses to 
Transcontinental’s motions were due. 

Defendants also complained that Transcontinental 
had not provided them with a witness list, and they 
sought the opportunity to conduct “expedited written 
and deposition discovery” before the hearing on Trans-

                                                      
5 Although some of Transcontinental’s motions were filed in 
August 2016, the Defendants in those cases were not served until 
September. 

6 Defendants also raised these issues by motion. Consistent with 
Defendants’ request, the district court ultimately ruled on these 
issues before the hearing on Transcontinental’s motions was 
held. It denied Defendants’ motions on the grounds that they 
were procedurally improper under Rule 71.1(e) of the Federal 
Rules of Civil Procedure, and rejected the arguments raised in 
Defendants’ answers on the merits. Those rulings are not at issue 
on appeal. 
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continental’s motions. They did not describe what evi-
dence they hoped to obtain through such discovery, 
but instead made the conclusory assertion that dis-
covery was necessary as a matter of due process. They 
further contended that discovery would “narrow the 
issues” that would ultimately have to be explored at 
the hearing. Defendants also sought the opportunity to 
present testimony at the hearing, and asked the dis-
trict court to “set parameters” regarding the exchange 
of witness lists. However, they neither identified any 
witnesses nor described any testimony that they ex-
pected to present if given the opportunity to do so. 

On October 12, 2016, the district court granted 
Defendants’ motion for a continuance, cancelled the 
October 17, 2016, hearing, and rescheduled that hearing 
for October 26, 2016. However, the district court 
denied Defendants’ requests for discovery and for per-
mission to present testimony at the hearing. It declared 
that the hearing would be limited to the condemnation 
issues raised in Transcontinental’s motions—specific-
ally, the “legal issues surrounding [Transcontinen-
tal’s] authority to condemn under the Natural Gas 
Act.” “[A]rgument regarding compensation” would not 
be heard. Given the “discrete issue” to be argued, the 
district court concluded that “witness testimony at the 
hearing [would] not [be] appropriate,” and that 
“discovery prior to the hearing [was] not warranted.” 
In accordance with that order, the hearing on Trans-
continental’s motions, which lasted more than four 
hours, was ultimately held on October 26, 2016. 

E. The Hearing on Transcontinental’s Motions 

At the hearing on Transcontinental’s motions, 
Defendants acknowledged that Transcontinental had 
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a right to condemn the property interests identified in 
the certificate of public convenience and necessity. 
They argued, however, that the property interests Trans-
continental sought to condemn exceeded the interests 
that it was allowed to condemn under the certificate 
of public convenience and necessity. Specifically, 
Defendants contended that the survey plats attached 
to Transcontinental’s motions for summary judgment 
did not conform to the alignment sheets approved by 
FERC. They also contended that the legal descriptions 
of the easements, as presented in Transcontinental’s 
complaints, did not “comport with the rights allowed 
[to be condemned] by FERC.” Defendants also attacked 
the sufficiency of Transcontinental’s complaints, arguing 
that the interests Transcontinental sought to condemn 
were not “legally cognizable” as easements because 
Georgia law requires easements to be described in much 
greater specificity than Transcontinental had pro-
vided. 

Defendants further argued that Transcontinental 
had failed to show that it could not acquire the neces-
sary easements by contract because the interests that 
Transcontinental had sought to purchase by contract 
were broader than what was necessary to construct 
the pipeline, and broader than what FERC had auth-
orized Transcontinental to condemn. Moreover, Defend-
ants argued that Transcontinental’s descriptions of the 
easements it sought to purchase were so vague that 
its offers to purchase those easements were not even 
valid offers under Georgia contract law. 

With respect to Transcontinental’s motion for a 
preliminary injunction, Defendants argued that Trans-
continental had failed to show that any harm it would 
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suffer in the absence of an injunction would be irrep-
arable, as Transcontinental’s alleged harm was largely 
economic in nature, and any failure to meet the in-
service deadline was a result of Transcontinental having 
set that deadline too early. They also asserted that, if 
an injunction were granted, Transcontinental should 
be required to make a cash deposit with the court 
before it entered any Defendant’s property. 

F. The District Court’s Rulings on Transcontin-
ental’s Motions 

In an order entered two weeks after the four-hour 
hearing, and after having received Defendants’ responses 
and documentary evidence in opposition to each of 
Transcontinental’s motions, the district court con-
cluded that Transcontinental was entitled to condemn 
Defendants’ properties, but only to the extent depicted 
on the relevant alignment sheets and survey plats. 
The district court reasoned that, to establish a right to 
condemn under the Natural Gas Act, Transcontinental 
was required to prove that: (1) it held a valid certificate 
of public convenience and necessity; (2) the property 
to be condemned was necessary for the Dalton Expan-
sion Project; and (3) it could not acquire the necessary 
easements by contract. With respect to the first ele-
ment, the district court concluded that the certificate 
of public convenience and necessity produced by Trans-
continental was final and enforceable, as neither 
FERC nor any federal court of appeals had stayed, 
modified, or reversed FERC’s issuance of that certif-
icate. 

As to the second element, the district court rejected 
Defendants’ argument that Transcontinental’s com-
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plaints, along with the survey plats and legal des-
criptions attached to those complaints, insufficiently 
described the easements for purposes of condemnation. 
The court further reasoned that the property would be 
deemed necessary for the Dalton Expansion Project if 
it was part of the right-of-way or work area approved by 
FERC. Because FERC had approved the alignment 
sheets when it issued the certificate, the court con-
cluded, the property depicted on those alignment 
sheets was necessary for the Dalton Expansion Project. 
The district court also observed that there was “no evi-
dence that the geographic location depicted on the 
survey plats and legal descriptions are wrong in relation 
to the FERC-approve alignment sheets.” Rather, the 
court noted that the declarations produced by Trans-
continental “establish[ed] that the areas of the per-
manent pipeline easements and temporary construc-
tion easements depicted in [the] survey plats and legal 
descriptions conform[ed] to the alignment sheets 
approved by FERC.” Accordingly, the court concluded 
that the right-of-way and work areas depicted on the 
survey plats were necessary for the Dalton Expansion 
Project, and there was no genuine “dispute of material 
fact regarding the location of the easements sought.” 

With respect to the third element, the district 
court concluded that Transcontinental had established 
that it could not acquire the necessary easements by 
contract, as it was undisputed that the parties had not 
reached an agreement for the easements. It noted that 
the evidence showed that Transcontinental had worked 
for more than a year to meet with property owners and 
negotiate contracts, and that it had been able to 
acquire more than 75% of the necessary easements 
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through such negotiations. Moreover, Transcontinen-
tal had introduced evidence indicating that it offered 
to purchase the easements at market value. Notwith-
standing those efforts, it was undisputed that the 
parties to these cases had been unable to reach an 
agreement. 

Having found no genuine dispute of material fact 
as to these matters, the district court granted Trans-
continental’s motion for partial summary judgment, 
concluding that Transcontinental had a right to con-
demn the property depicted on the alignment sheets 
and survey plats. Defendants did win a significant 
victory, however, in that the district court expressly 
declined to adopt Transcontinental’s proposed easement 
terms or any “interpretations that would allow” Trans-
continental to place the pipeline anywhere other than 
the locations depicted on the alignment sheets and 
survey plats. 

The district court also granted Transcontinental’s 
motion for a preliminary injunction. It concluded that, 
by demonstrating an entitlement to summary judg-
ment, Transcontinental had already established a 
substantial likelihood of success—indeed, actual 
success—on the merits of its condemnation claim. It 
further concluded that both the economic and reputa-
tional harm that Transcontinental would suffer if it 
missed its in-service deadline were irreparable. It 
rejected Defendants’ argument that Transcontinental 
could not seek equitable relief to prevent such harm 
because it had played a role in setting the in-service 
deadline. The district court reasoned that Transcon-
tinental’s role in setting that deadline did not amount to 
“unclean hands” because in-service deadlines “are not 
simply agreed to as a matter of bilateral contract in 
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this context,” as they are “driven by customers’ seasonal 
gas and heating requirements and are a prerequisite 
to final FERC approval given the requirement of ‘open 
season’ bidding periods for gas supply contracts.” 

The district court further concluded that the 
injuries Transcontinental would suffer absent an 
injunction outweighed any injury Defendants would 
suffer from Transcontinental having access to their 
properties sooner rather than later. Transcontinental 
had produced evidence indicating that delays in con-
struction would cost it hundreds of thousands of 
dollars per day. By contrast, the district court reasoned 
that any harm suffered by Defendants consisted of 
“the difference between losing possession immediately 
as opposed to losing possession after compensation is 
determined.” The district court estimated that such 
damages were likely to be “slight at best given 
assurances of adequate compensation through bond.” 

Finally, the district court concluded that an 
injunction would not be adverse to the public interest. 
It noted FERC’s declaration in the certificate of public 
convenience and necessity that “[b]ased on the bene-
fits the project will provide and the minimal adverse 
impacts on existing shippers, other pipelines and their 
captive customers, and landowners and surrounding 
communities, [FERC had found], consistent with the 
Certificate Policy Statement and NGA section 7(c), 
that the public convenience and necessity require[d] 
approval of [Transcontinental’s] proposal.” It further 
noted that the Dalton Expansion Project would pro-
vide “substantial benefits to the local economy,” 
generating approximately $450 million in economic 
activity within the State of Georgia and employing 
2,170 workers during the construction phase. 
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In light of those conclusions, the district court 
determined that Transcontinental was entitled to a 
preliminary injunction granting it immediate access 
to Defendants’ properties, but the court limited such 
access to the locations depicted on the alignment 
sheets and survey plats. The district court further pro-
vided that Transcontinental could not enter any of the 
properties until it posted a bond equal to twice the 
appraised value of each property’s easement. Because 
the parties had not yet submitted any documentation 
of the properties’ appraised values, the district court 
ordered the parties to file a joint motion with an 
appraised value for each property’s easement, and a 
proposed order directing Transcontinental to pay the 
appropriate bond. The district court noted that the 
appraisals would not bind any party during the com-
pensation stage of the litigation. 

Shortly before the due date for the parties’ joint 
motion on bond, Defendants filed a motion for an ex-
tension of time. Defendants asserted that, because the 
proposed easement terms described in Transcontinen-
tal’s final offers and in the attachments to Transcontin-
ental’s complaint “contained ambiguities” and “uncer-
tainties,” many of the Defendants had avoided hiring 
appraisers until after the October 26, 2016, hearing. 
Defendants also stated that, because the district court 
declined to adopt Transcontinental’s proposed ease-
ment terms, those appraisals that had been completed 
needed to be reevaluated. Moreover, Defendants 
asserted that, because the due date for the joint motion 
fell immediately after the Thanksgiving holiday, many 
appraisers were unavailable. The district court denied 
the motion. 
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Unable to agree with most Defendants as to a bond 
amount, Transcontinental filed its own motions with 
appraised values for each of the easements by the 
deadline set by the court. Those values came from 
reports prepared by professional appraisers between 
November 2015 and October 2016. Transcontinental 
attached those reports to its motions.7 Transcontinental 
proposed to satisfy its bond obligation by posting a 
surety bond in twice the appraised value of the ease-
ments. 

Between November 23, 2016, and November 29, 
2016, Defendants filed their own notices and motions 
with proposed bond amounts.8 With the exception of 
one Defendant, who was himself a real-estate profes-
sional, Defendants did not provide any professional 
estimate of the values of the easements. In addition, 
Defendants requested that Transcontinental be re-
quired to make a cash deposit rather than posting a 
surety bond. Defendants also requested that Trans-
continental be required to notify them at least 48 
hours in advance of any activities on their properties. 

In an order entered on December 2, 2016, the dis-
trict court denied Defendants’ request that Transcon-
tinental be required to make a cash deposit, con-
cluding that a surety bond would be “acceptable and 

                                                      
7 In only three cases did Transcontinental not submit a report 
prepared by a professional appraiser. In those cases, the parties 
did not dispute the amount that Transcontinental should post 
before accessing the relevant properties. 

8 Some Defendants filed “joint” motions with Transcontinental 
in which they disputed Transcontinental’s valuation of their 
properties and proposed their own valuations for purposes of 
determining a bond amount. 
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sufficient to protect Defendants’ adequate compensa-
tion.” It also set the amount of bond Transcontinental 
would be required to post before entering each Defend-
ant’s property. Where the parties had agreed on the 
appraised value of the easement, the district court 
adopted that value to determine bond. Where the 
parties had disagreed, the district court weighed the 
evidence presented in support of each party’s valua-
tion, affording greater weight to the opinions of real-
estate professionals. It ultimately required Transcon-
tinental to post a surety bond in the total amount of 
$1,152,196 before entering any of the Defendants’ 
properties. 

The district court granted Defendants’ request for 
pre-access notice, and ordered Transcontinental to 
provide Defendants written notice at least 48 hours 
before entering or taking possession of their properties. 
Transcontinental was required to provide a description 
of the “nature and duration” of the activities it intended 
to conduct on the properties, as well as contact infor-
mation for a person with site-specific authority over 
Transcontinental’s activities on the property. 

G. Subsequent Proceedings and Developments 

In compliance with the district court’s order, 
Transcontinental posted a surety bond on December 
6, 2016, with Liberty Mutual Insurance Company acting 
as surety. Transcontinental also sent a letter to 
Defendants stating that it anticipated entering their 
properties on or about December 9, 2016, to begin con-
struction. According to that letter, construction activity 
would begin primarily with staking, and activity was 
likely to slow during the holiday season. Construction 
would then resume in earnest on or about January 4, 
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2017. Transcontinental estimated that construction 
would take approximately 9 to 12 months. Once construc-
tion was complete, remediation would begin. Trans-
continental also provided contact information for an 
individual with site-specific authority over its activities 
on the properties. 

On December 12, 2016, 34 Defendants filed a joint 
notice of appeal. These Defendants also moved the dis-
trict court to stay its order allowing Transcontinental to 
immediately enter their properties pending the resolu-
tion of their appeal. In that motion, Defendants 
asserted that Transcontinental’s letter was insufficient 
to satisfy the pre-access notice requirement in the dis-
trict court’s December 2, 2016, order. They asked that 
Transcontinental be required to give them notice in 
advance of each time that it planned to enter their 
properties, and to describe the activity that would 
occur on each occasion. They pointed out that many of 
them had children and would be hosting extended 
family for the holidays, and argued that the “generic” 
notice Transcontinental had provided was insufficient 
to allow them to plan around Transcontinental’s activ-
ities on their properties. The district court temporarily 
stayed its orders pending its ruling on Defendants’ 
motion. 

In response to Defendants’ motion, Transcontin-
ental produced a declaration from the Dalton Expan-
sion Project’s project manager stating that Transcon-
tinental intended to stake all Defendants’ properties 
within 10 days after being granted access. Accord-
ingly, Transcontinental provided notice to all Defend-
ants that it would be entering their properties on 
December 9, 2016. He further stated that Transcontin-
ental would provide “each landowner with a minimum 
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of 48 hours’ additional notice” before using any heavy 
equipment on the property. 

On January 24, 2017, the district court lifted its 
temporary stay and denied Defendants’ motion for a 
stay pending appeal. The district court also concluded 
that Transcontinental’s December 2016 letter was suf-
ficient to satisfy the pre-access notice requirement in 
its December 2, 2016, order. 

Defendants then filed a motion in this Court 
seeking a stay of the district court’s orders pending the 
resolution of their appeal. This Court temporarily 
stayed the district court’s orders pending a ruling on 
Defendants’ motion. On February 2, 2017, this Court 
vacated its temporary stay and denied Defendants’ 
motion for a stay pending appeal. 

Without a stay in place, as of February 2, 2017, 
Transcontinental had access to Defendants’ properties. 
The pipeline is now installed and in operation. Trans-
continental has continued to negotiate with the 
Defendants, and has now reached agreements with 
more than 90% of the affected landowners. The appeal 
of 23 condemnation actions currently remain in this 
case. None of these Defendants have received any 
compensation for Transcontinental’s use of their land. 
Although they do not ask us to order Transcontinental 
to remove the pipeline, they do ask that we order 
Transcontinental to stop the flow of gas through the 
pipeline on their properties, which they consider to be 
a continuing trespass, until they are compensated and 
title is transferred to Transcontinental. 
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DISCUSSION 

I. The Permissibility of a Preliminary Injunction in 
Eminent Domain Proceedings under the Natural 
Gas Act 

As an initial matter, we must decide whether the 
issuance of a preliminary injunction granting a pipeline 
company access to a landowner’s property before the 
conclusion of condemnation proceedings is legally per-
missible. This is a question of law that we review de 
novo. See S. Nat. Gas Co. v. Land, Cullman Cty., 197 
F.3d 1368, 1372 (11th Cir. 1999). 

Every circuit that has addressed this issue has 
held that a preliminary injunction granting immediate 
access is permissible so long as the pipeline company’s 
right to condemn the property has been finally deter-
mined, such as through the grant of a motion for sum-
mary judgment, and all other requirements for 
issuance of a preliminary injunction have been met. 
See Transcontinental Gas Pipe Line Co., LLC v. Per-
manent Easements, ___ F.3d ___, 2018 WL 5571434, at 
*6 (3d Cir. Oct. 30, 2018); Columbia Gas Transmis-
sion, LLC v. 1.01 Acres, 768 F.3d 300, 314-16 (3d Cir. 
2014); All. Pipeline L.P. v. 4.360 Acres of Land, 746 
F.3d 362, 368-69 (8th Cir. 2014); Transwestern 
Pipeline Co., LLC v. 17.19 Acres of Prop., 550 F.3d 770, 
776-78 (9th Cir. 2008); E. Tenn. Nat. Gas Co. v. Sage, 
361 F.3d 808, 823-30 (4th Cir. 2004); cf. N. Border 
Pipeline Co. v. 86.72 Acres of Land, 144 F.3d 469, 471-
72 (7th Cir. 1998) (concluding that a pipeline company 
could not obtain a preliminary injunction allowing 
immediate possession of the defendants’ properties 
because it did not first demonstrate a substantive 
entitlement to immediate possession). We join those 
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circuits in holding that a district court may, in appro-
priate circumstances, issue a preliminary injunction 
granting a pipeline company immediate access to 
property that it has an established right to condemn 
under the Natural Gas Act. 

As a general matter, “the equitable powers of fed-
eral courts should be broadly construed to afford 
complete relief under a statute.” Lewis v. Fed. Prison 
Indus., Inc., 953 F.2d 1277, 1285 (11th Cir. 1992). 
Accordingly, when a party seeks an equitable remedy 
from the district court, the district court is presumed 
to have the authority to grant the requested relief, 
absent some indication in the underlying statute that 
such relief is not available. See AT&T Broadband v. 
Tech Commc’ns, Inc., 381 F.3d 1309, 1316 (11th Cir. 
2004) (“[U]nless the underlying statute clearly and 
validly limits the equitable jurisdiction of the district 
court, ‘all the inherent equitable powers of the District 
Court are available for the proper and complete exercise 
of that jurisdiction.’” (quoting Porter v. Warner 
Holding Co., 328 U.S. 395, 398 (1946))). The question, 
then, is whether the “fairest reading” of the statute 
“‘display[s] a[n] intent to foreclose’ the availability of 
equitable relief.” Armstrong v. Exceptional Child Ctr., 
Inc., 135 S. Ct. 1378, 1386 (2015) (alterations in origi-
nal) (quoting Verizon Md., Inc. v. Pub. Serv. Comm’n 
of Md., 535 U.S. 635, 641 (2002)). 

Section 7(h) of the Natural Gas Act states: 

When any holder of a certificate of public con-
venience and necessity cannot acquire by 
contract, or is unable to agree with the owner 
of property to the compensation to be paid 
for, the necessary right-of-way to construct, 
operate, and maintain a pipe line or pipe 
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lines for the transportation of natural gas, 
and the necessary land or other property, in 
addition to right-of-way, for the location of 
compressor stations, pressure apparatus, or 
other stations or equipment necessary to the 
proper operation of such pipe line or pipe 
lines, it may acquire the same by the exercise 
of the right of eminent domain in the district 
court of the United States for the district in 
which such property may be located, or in the 
State courts. The practice and procedure in 
any action or proceeding for that purpose in 
the district court of the United States shall 
conform as nearly as may be with the prac-
tice and procedure in similar action or pro-
ceeding in the courts of the State where the 
property is situated: Provided, That the 
United States district courts shall only have 
jurisdiction of cases when the amount 
claimed by the owner of the property to be 
condemned exceeds $3,000. 

15 U.S.C. § 717f(h) (emphasis in original). Translated: 
an entity holding a certificate of public convenience 
and necessity to construct a natural gas pipeline can 
proceed in federal court to acquire easements necessary 
for that project, so long as the value of the easement 
exceeds $3,000. 

There is nothing in § 717f(h), or anywhere else in 
the Natural Gas Act, indicating that Congress intended 
to foreclose the district court from issuing a prelimin-
ary injunction granting a pipeline company immedi-
ate access to property for which it has established a 
right to condemn under the Act. See 15 U.S.C. §§ 717-



App.43a 

717w. Like four other circuits,9 we have held that the 
state-practice-and-procedure clause in § 717f(h) has 
been superseded by Rule 71.1 of the Federal Rules of 
Civil Procedure. See S. Nat. Gas, 197 F.3d at 1375. 
Accordingly, “the practices and procedures of federal 
eminent domain actions, including those filed pursuant 
to the Natural Gas Act, 15 U.S.C. § 717f(h), are 
governed by Rule [71.1] and not by state law.”10 Id. 

Like the Act itself, nothing in Rule 71.1 indicates 
that Congress intended to limit a district court’s 
authority to issue a preliminary injunction in con-
demnation proceedings under the Natural Gas Act. 
Indeed, Rule 71.1(a) expressly states that the other 
Rules of Civil Procedure apply in federal condemnation 
proceedings unless Rule 71.1 itself provides a governing 
rule. Further, Rule 65 expressly permits district 
courts to issue preliminary injunctions so long as 
certain procedural requirements are met. Although 
Rule 65 cannot itself create a substantive right to con-
demn where such a right is otherwise lacking, see, e.g., 
Grupo Mexicano de Desarrollo, S.A. v. All. Bond Fund, 
Inc., 527 U.S. 308, 318-23 (1999), once a pipeline com-
pany’s right to condemn a particular piece of property 
has been finally determined, a preliminary injunction 
is an appropriate vehicle to grant “some or all of the 
substantive relief sought in the complaint,” see Birming-
ham Fire Fighters Ass’n 117 v. City of Birmingham, 

                                                      
9 See All. Pipeline, 746 F.3d at 367; Transwestern Pipeline, 550 
F.3d at 776 n.7; Sage, 361 F.3d at 822; N. Border Pipeline Co. v. 
64.111 Acres of Land, 344 F.3d 693, 694 (7th Cir. 2003). 

10 Rule 71A, discussed in Southern Natural Gas, was renumbered 
as Rule 71.1 in 2007. Fed. R. Civ. P. 71.1 advisory committee’s 
note to 2007 amendment. 



App.44a 

603 F.3d 1248, 1254 (11th Cir. 2010) (quoting Sierra 
Club v. Van Antwerp, 526 F.3d 1353, 1358 (11th Cir. 
2008)); see also Transwestern Pipeline, 550 F.3d at 775-
77; Sage, 361 F.3d at 823-24. 

We therefore hold that district courts retain their 
equitable authority to issue preliminary injunctions in 
condemnation proceedings brought under the Natural 
Gas Act, 15 U.S.C. § 717f(h). Having so held, we must 
next decide whether the district court abused its dis-
cretion in issuing a preliminary injunction in this 
case. To do so, however, we must first turn to the dis-
trict court’s grant of partial summary judgment as to 
Transcontinental’s right to condemn Defendants’ pro-
perties, because that decision formed the basis for the 
injunction.11 

II. The District Court’s Grant of Partial Summary 
Judgment 

A. Standard of Review 

We review a district court’s grant of partial sum-
mary judgment de novo. Allison v. McGhan Med. 

                                                      
11 We have jurisdiction over this interlocutory appeal under 28 
U.S.C. § 1292(a)(1), which permits an immediate appeal from an 
order granting or denying an injunction. See 28 U.S.C. § 1292
(a)(1). Because the district court’s grant of summary judgment 
provided the basis for its conclusion that Transcontinental had 
satisfied the first prong of the preliminary-injunction analysis, 
we have pendent jurisdiction to review the district court’s sum-
mary-judgment ruling. See Sierra Club, 526 F.3d at 1359 (con-
cluding that this Court had pendent appellate jurisdiction to 
review a district court’s grant of summary judgment in an inter-
locutory appeal from the grant of a preliminary injunction 
because “the summary judgment grant provided the basis for the 
injunction”). 
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Corp., 184 F.3d 1300, 1306 (11th Cir. 1999). We apply 
the same standard as the district court, considering 
the evidence in the light most favorable to the non-
moving party, and drawing all reasonable inferences in 
that party’s favor. Id. Summary judgment is appropri-
ate when there is no genuine issue of material fact and 
the evidence on file shows that the moving party is 
entitled to judgment as a matter of law. Id. 

In opposing a motion for summary judgment, the 
nonmoving party “must do more than simply show that 
there is some metaphysical doubt as to the material 
facts.” Matsushita Elec. Indus. Co., Ltd. v. Zenith 
Radio Corp., 475 U.S. 574, 586 (1986). Where the record 
taken as a whole could not lead a rational trier of fact 
to find for the nonmoving party, there is no genuine 
issue for trial. Id. at 587. In other words, if the evi-
dence produced by the nonmoving party is “merely 
colorable, or is not significantly probative, summary 
judgment may be granted.” Anderson v. Liberty Lobby, 
Inc., 477 U.S. 242, 249-50 (1986) (citations omitted). 

B. The Elements of a Claim for Condemnation 
Under the Natural Gas Act 

Section 7(h) of the Natural Gas Act allows “any 
holder of a certificate of public convenience and 
necessity” to acquire by eminent domain “the necessary 
right-of-way to construct, operate, and maintain” a 
pipeline “for the transportation of natural gas,” so long 
as the holder “cannot acquire by contract, or is unable 
to agree with the owner of property to the compensa-
tion to be paid for,” that necessary right-of-way. 15 
U.S.C. § 717f(h). Accordingly, in order to condemn a 
particular piece of property under the Natural Gas 
Act, a party must demonstrate that: (1) it holds a valid 
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certificate of public convenience and necessity; (2) the 
property to be condemned is necessary for the natural-
gas pipeline authorized by the certificate; and (3) it 
cannot acquire the necessary easements by contract. 
See id. 

Thus, in order to prevail on its motion for partial 
summary judgment, Transcontinental was required to 
show that: (1) it holds a valid certificate of public con-
venience and necessity authorizing the Dalton Ex-
pansion Project; (2) the property to be condemned was 
necessary for the Dalton Expansion Project; and (3) it 
could not acquire by contract the easements necessary 
to complete the Dalton Expansion Project. See 15 
U.S.C. § 717f(h). 

1. Whether Transcontinental Holds a Valid 
Certificate of Public Convenience and 
Necessity 

The district court concluded that the certificate of 
public convenience and necessity produced by Trans-
continental was final and enforceable, as neither FERC 
nor any federal court of appeals had stayed, modified, 
or reversed FERC’s issuance of that certificate. Defend-
ants do not challenge that conclusion on appeal.12 
Accordingly, only the second and third elements—

                                                      
12 Defendants make only one reference to the certificate’s 
validity in their initial brief on appeal, asserting, without explan-
ation, that “the FERC Certificate itself is not even final.” Defend-
ants’ passing reference to that issue in their brief, without any 
discussion or citation of authority, is insufficient to raise the 
issue on appeal. See, e.g., Hamilton v. Southland Christian Sch., 
Inc., 680 F.3d 1316, 1318-19 (11th Cir. 2012); Singh v. U.S. Att’y 
Gen., 561 F.3d 1275, 1278-79 (11th Cir. 2009); Greenbriar, Ltd. v. 
City of Alabaster, 881 F.2d 1570, 1573 n.6 (11th Cir. 1989). 
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whether the property to be condemned was necessary 
for the Dalton Expansion Project and whether Transcon-
tinental showed an inability to acquire the necessary 
easements by contract—are at issue in this appeal. 

2. Whether the Property to Be Condemned 
Was Necessary for the Dalton Expansion 
Project 

Transcontinental sought to condemn the property 
legally described and depicted on the survey plats 
attached to its complaints. The district court reasoned 
that the property depicted on those survey plats was 
necessary for the Dalton Expansion Project if that 
property was part of the right-of-way or work area 
approved by FERC. In granting Transcontinental a 
certificate of public convenience and necessity, FERC 
had approved certain alignment sheets depicting that 
right-of-way and work area. Accordingly, the district 
court reasoned that, so long as the survey plats matched 
the alignment sheets, the property depicted on the 
survey plats was necessary for the Dalton Expansion 
Project. 

Reviewing the evidence, the district court con-
cluded that the declarations produced by Transcontin-
ental “establish that the areas of the permanent 
pipeline easements and temporary construction ease-
ments depicted in [the] survey plats and legal descrip-
tions conform to the alignment sheets approved by 
FERC.” Having found “no evidence that the geo-
graphic location depicted on the survey plats and legal 
descriptions [were] wrong in relation to the FERC-
approved alignment sheets,” the district court held 
that the property legally described and depicted on the 
survey plats was necessary for the Dalton Expansion 
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Project. Notably, the court expressly rejected any effort to 
condemn any property that was not legally described 
and depicted on those survey plats. 

Defendants challenge the district court’s ruling 
on the ground that discovery was necessary to deter-
mine whether the property that Transcontinental 
sought to condemn conformed to the right-of-way 
approved by FERC. Accordingly, they argue, the district 
court erred in not allowing them to conduct discovery 
before ruling on Transcontinental’s motion for partial 
summary judgment. 

(a) Whether the District Court Abused Its 
Discretion in Ruling on Transcontin-
ental’s Motion for Summary Judgment 
Without First Allowing Defendants to 
Engage in Discovery 

Generally, a district court should allow discovery 
before ruling on a motion for summary judgment. See 
Jones v. City of Columbus, 120 F.3d 248, 253 (11th 
Cir. 1997) (“The law in this circuit is clear: the party 
opposing a motion for summary judgment should be 
permitted an adequate opportunity to complete dis-
covery prior to consideration of the motion.”). Never-
theless, whether to allow discovery before ruling on a 
motion for summary judgment is ultimately a matter 
committed to the discretion of the district court. See 
Leigh v. Warner Bros., Inc., 212 F.3d 1210, 1214 (11th 
Cir. 2000); see also Wallace v. Brownell Pontiac-GMC 
Co., Inc., 703 F.2d 525, 527-28 (11th Cir. 1983) 
(explaining that the Federal Rules of Civil Procedure 
contemplate a situation where a party is faced with a 
motion for summary judgment before discovery has 
been had, and the decision whether to delay a ruling 
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and allow discovery in such circumstance is “committed 
to the sound discretion of the trial judge”). 

Under the abuse-of-discretion standard, this Court 
will leave undisturbed a district court’s ruling unless 
the district court has made a clear error of judgment 
or has applied the wrong legal standard. Josendis v. 
Wall to Wall Residence Repairs, Inc., 662 F.3d 1292, 
1307 (11th Cir. 2011). Moreover, discovery rulings will 
not be overturned unless it is shown that they resulted 
in “substantial harm to the appellant’s case.” Id. 
(quoting Iraola & CIA, S.A. v. Kimberly-Clark Corp., 
325 F.3d 1274, 1286 (11th Cir. 2003)). 

We conclude that the district court did not abuse 
its discretion in ruling on Transcontinental’s motion 
for summary judgment without first allowing Defend-
ants to engage in discovery. First, the parties agree 
that Transcontinental had a right to condemn the 
property that was depicted on the FERC-approved 
alignment sheets. Indeed, to defeat that right, Defend-
ants would have had to make its challenge to FERC’s 
chosen right-of-way before FERC in the first instance, 
subject to review by this Court or the D.C. Circuit on 
a party’s petition for review. See 15 U.S.C. § 717r(a)-
(b); Berkley v. Mountain Valley Pipeline, LLC, No. 18-
1042, 2018 WL 3551975, at *1-3 (4th Cir. July 25, 
2018); Transwestern Pipeline, 550 F.3d at 778 n.9; 
Williams Nat. Gas Co. v. City of Oklahoma City, 890 
F.2d 255, 260-64 (10th Cir. 1989). Defendants did not do 
so. 

Nor do the parties disagree that Transcontinental 
could build a pipeline in the geographic location 
depicted on the FERC-approved alignment sheets for 
the limited purpose of transporting natural gas. Instead, 
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what Defendants do dispute—and contend that dis-
covery was necessary to determine—is (1) whether the 
alignment sheets attached to Transcontinental’s motion 
for summary judgment were approved by FERC and (2) 
whether the survey plats accurately reflected the 
FERC-approved alignment sheets.13 

Defendants, however, do not explain how discovery 
would enable them to demonstrate the existence of a 
genuine dispute of material fact as to either the 
authenticity of the alignment sheets or the accuracy 
of the survey plats. See Wallace, 703 F.2d at 527 
(noting that, in opposing a motion for summary judg-
ment on the grounds that discovery is necessary, “the 
nonmovant may not simply rely on vague assertions 
that additional discovery will produce needed, but 
unspecified, facts, but rather he must specifically 
                                                      
13 Admittedly, Defendants advance a somewhat broader argu-
ment in their brief when they assert that “discovery was required 
to determine whether the property [Transcontinental] sought to 
condemn was even authorized by the FERC Certificate.” This argu-
ment challenges not only the geographic location of the pipeline 
as depicted on the alignment sheets and survey plats, but also 
the terms that would govern the easements once granted, as well 
as any interpretations of Transcontinental’s complaints that 
would allow Transcontinental to place the pipeline in a location 
other than that depicted on the survey plats. However, the dis-
trict court’s grant of summary judgment on Transcontinental’s 
right to condemn was specifically limited to only “what is 
approved by the FERC Certificate and corresponding alignment 
sheets,” including “the easements as they are mapped by survey 
plat and legally described.” The district court expressly did not 
adopt Transcontinental’s proposed easement terms or any 
“interpretations that would allow” Transcontinental to place the 
pipeline anywhere other than the locations depicted on the align-
ment sheets and survey plats. Accordingly, any challenge to the 
district court’s ruling must be directed at either the authenticity 
of the alignment sheets or the accuracy of the survey plats. 
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demonstrate how postponement of a ruling on the 
motion will enable him, by discovery or other means, 
to rebut the movant’s showing of the absence of a 
genuine issue of fact” (quoting SEC v. Spence & Green 
Chem. Co., 612 F.2d 896, 901 (5th Cir. 1980)) (quota-
tion marks omitted)). 

With respect to the former, Defendants attempted 
to demonstrate at the hearing on Transcontinental’s 
motions that one of the alignment sheets attached to 
Transcontinental’s motion for summary judgment was 
no longer approved by FERC due to a subsequent 
FERC-approved relocation of the pipeline. However, 
the owners of that particular piece of property have 
been dismissed from this appeal pursuant to a joint 
motion for voluntary dismissal, and the remaining 
Defendants have not pointed to anything indicating 
that the alignment sheets produced by Transcontinental 
in their cases might be outdated or inauthentic. 

With respect to the accuracy of the survey plats, 
Defendants challenged the accuracy of one of the plats 
at the hearing on Transcontinental’s motions. Defend-
ants’ counsel alleged that, according to his own analy-
sis, which he performed with a ruler the night before 
the hearing, the easement depicted in the survey plat 
for Mr. Paul Corley’s property varied from the relevant 
alignment sheet by 20 to 40 feet. At the hearing, 
counsel placed the relevant alignment sheets and 
survey plats on the overhead projector, pointed out the 
alleged discrepancy, and attempted to demonstrate 
how, with a ruler, one could determine that the survey 
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plats for Mr. Corley’s property did not correspond to 
the alignment sheets.14 

As evidenced by that demonstration, however, 
Defendants did not need discovery in order to produce 
evidence that the survey plats did not accurately 
reflect the alignment sheets. Because the survey plats 
were attached both to Transcontinental’s complaints 
and to its final offer letters, and because the alignment 
sheets were both publicly available on FERC’s website 
and attached to Transcontinental’s motion for summary 
judgment, Defendants could have produced their own 
affidavit or declaration from a qualified expert declaring 
that the easements reflected in the survey plats ex-
ceeded those permissible under the alignment sheets.15 

Accordingly, Defendants have not shown that the 
district court’s decision to rule on Transcontinental’s 
motion for summary judgment without first allowing 
discovery resulted in “substantial harm” to their case. 
See Josendis, 662 F.3d at 1307 (“[D]iscovery rulings 
will not be overturned ‘unless it is shown that [they] 

                                                      
14 The documents counsel used to demonstrate his approach 
were accepted into the record as an exhibit. 

15 In their reply brief, Defendants assert that they “were afforded 
no opportunity to have their own certified land surveyors or project 
engineers review the survey plats and compare them with the 
alignment sheets filed with FERC.” Defendants have not explained 
why that is the case, given that the survey plats and alignment 
sheets were available in the record. Furthermore, although the 
district court did not allow testimony at the hearing, there is no 
indication in the record that the district court precluded Defend-
ants from introducing documentary evidence in opposition to 
Transcontinental’s motions. Indeed, Defendants produced docu-
mentary evidence before the hearing, and the district court accepted 
certain documents into the record as exhibits at the hearing. 
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resulted in substantial harm to the appellant’s case.’” 
(alteration in original) (quoting Iraola, 325 F.3d at 
1286)). We therefore conclude that the district court did 
not abuse its discretion in ruling on Transcontinen-
tal’s motion for summary judgment without first 
allowing Defendants to complete desired discovery. 

(b) Whether the District Court Erred in 
Concluding That the Property to Be 
Condemned Was Necessary for the 
Dalton Expansion Project 

As noted above, the district court concluded that 
the declarations produced by Transcontinental “estab-
lish that the areas of the permanent pipeline ease-
ments and temporary construction easements depicted 
in [the] survey plats and legal descriptions conform to 
the alignment sheets approved by FERC.” The court 
found “no evidence that the geographic location 
depicted on the survey plats and legal descriptions are 
wrong in relation to the FERC-approved alignment 
sheets,” and it held that the property legally described 
and depicted on the survey plats was necessary for the 
Dalton Expansion Project. 

The district court did not err in concluding that 
the property to be condemned was necessary for the 
Dalton Expansion Project. Transcontinental produced 
alignment sheets, survey plats, and a sworn declaration 
from the pipeline engineer for the Dalton Expansion 
Project stating that: (1) the declarant was a duly 
licensed Professional Engineer in 12 states; (2) the 
alignment sheets were prepared by consultants under 
his guidance; (3) he had overseen the production of the 
alignment sheets and had a working knowledge of 
them; (4) the alignment sheets submitted to the court 
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were reviewed and approved by FERC; (5) the survey 
plats submitted to the court were prepared by a 
Certified Land Surveyor in the State of Georgia retained 
by Transcontinental; (6) project engineering consultants 
worked closely with the surveyor who prepared each 
survey plat to ensure that the survey plats were created 
using the same survey data used to generate the align-
ment sheets; and (7) the location and dimensions of the 
easements depicted on the survey plats conformed to the 
“[p]roject path and footprint” depicted on the align-
ment sheets. 

Although Transcontinental offered an expert’s 
declaration to prove that the survey plats for the prop-
erty to be condemned conformed with the alignment 
sheets approved by FERC, Defendants offered no affi-
davit, declaration, or evidence to rebut that testi-
mony. Defendants’ only challenge to Transcontinen-
tal’s assertion occurred via its attorney’s unsworn 
assertion that, based on his own comparison of the 
plats with the sheets, the two did not jibe. Clearly, 
that unsworn assertion by counsel, who demonstrated 
no expertise to reach such a conclusion, did not con-
stitute evidence. Therefore, the district court did not 
err in concluding that there was no genuine issue of 
material fact with regard to (1) whether the alignment 
sheets were approved by FERC or (2) whether the 
survey plats accurately reflected the alignment sheets. 
Because there was no genuine issue of material fact as 
to those issues, and because the district court granted 
condemnation only for the easements depicted on the 
FERC-approved alignment sheets, as reflected in the 
survey plats, there was also no genuine issue of mate-
rial fact as to whether the property to be condemned 
was necessary for the Dalton Expansion Project. 
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3. Whether Transcontinental Was Unable to 
Acquire the Necessary Easements by 
Contract 

The district court concluded that Transcontinental 
had established that it was unable to acquire the 
necessary easements by contract because it was 
“undisputed that the parties ha[d] not reached an 
agreement for the easements.” It interpreted Defend-
ants’ argument that Transcontinental had failed to make 
such a showing because its offer letters sought to 
purchase more rights than Transcontinental was 
entitled to condemn as an argument that Transcontin-
ental had not negotiated in good faith. Looking to the 
plain language of the statute, the district court con-
cluded that good-faith negotiation was not required 
for Transcontinental to show an inability to acquire 
the necessary easements by contract, and held that 
the parties’ failure to reach an agreement was itself 
sufficient. 

Nevertheless, the district court concluded that, 
even if good faith was required, Transcontinental had 
negotiated in good faith because: (1) the Dalton Ex-
pansion Project’s project manager had stated in his 
declaration that Transcontinental had “been working 
for more than a year to meet with property owners and 
negotiate contracts to purchase the easements and 
other property rights required” for the project, and 
had in fact reached agreements with “a large majority 
of [the] owners”; (2) the Dalton Expansion Project’s 
land representative had stated in his declaration that 
Transcontinental had acquired more than 75% of the 
necessary easements through negotiation with the 
landowners; and (3) Transcontinental’s final offer 
letters stated that its offers exceeded market value. 
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On appeal, Defendants do not challenge the district 
court’s conclusion that a pipeline company need not 
demonstrate that it negotiated with landowners in 
good faith in order to establish that it was unable to 
acquire the necessary easements by contract. Indeed, 
Defendants expressly disclaim any argument that the 
Natural Gas Act requires pipeline companies to nego-
tiate with landowners in good faith, stating in their 
Reply Brief: “To be clear, Landowners are not neces-
sarily asking this Court to find that there is a good 
faith negotiation requirement.” Therefore, we do not 
consider the extent to which Transcontinental’s good 
faith—or lack thereof—bears on this particular ques-
tion.16 

Instead, in their effort to rebut Transcontinental’s 
contention that it was unable to acquire the necessary 
easements by contract, Defendants offer two other 
arguments. First, they contend that, in the offers that 
Transcontinental made to them, Transcontinental 
sought to purchase more rights than it was entitled to 
condemn under the FERC-issued certificate of public 

                                                      
16 Courts are split on the issue of whether § 717f(h) contains an 
implied requirement of good-faith negotiation. See All. Pipeline 
L.P. v. 4.360 Acres of Land, 746 F.3d 362, 367-68 (8th Cir. 2014) 
(collecting cases). The Ninth Circuit has held that § 717f(h) re-
quires a pipeline company, “[i]n addition to showing an inability 
to agree on a price with the landowner, [to] also establish that it 
engaged in good faith negotiations with the landowner.” 
Transwestern Pipeline, 550 F.3d at 776 (quoting Nat’l Fuel Gas 
Supply Corp. v. 138 Acres of Land, 84 F. Supp. 2d 405, 416 
(W.D.N.Y. 2000)). By contrast, the First Circuit, in an unpublished 
opinion, has expressly “decline[d] . . . to create” a requirement 
that pipeline companies negotiate in good faith before bringing a 
condemnation action under the Natural Gas Act. Maritimes & 
Ne. Pipeline, L.L.C. v. Decoulos, 146 F. App’x 495, 498 (1st Cir. 2005). 
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convenience and necessity. Accordingly, they argue, 
Transcontinental has only shown that it could not 
acquire the easements it wanted, and has not shown 
that it could not acquire the easements to which it was 
entitled and which were necessary for completion of the 
Dalton Expansion Project. Second, Defendants argue 
that Transcontinental’s descriptions of the easements 
it sought to purchase were so vague that they could 
not be valued under Georgia law and, therefore, any 
pre-suit offer to purchase such interests was not really 
an offer at all.17 We address each argument in turn. 

(a) Whether Transcontinental Failed to 
Establish Its Inability to Acquire the 
Necessary Easements by Contract 
Because Its Pre-Suit Offers Sought to 
Purchase More Rights than It Could 
Acquire Through Eminent Domain 

In its Final Offer to Acquire Pipeline Right of 
Way, Transcontinental sought to purchase an easement 
to transport “gas, oil, petroleum products, or any other 
liquids, gases, or substances which can be transported 

                                                      
17 To the extent that Defendants challenge the adequacy of the 
survey plats as a legal description of the relevant easements for 
purposes of condemnation, their challenge must fail. This Court 
has held that Rule 71.1 of the Federal Rules of Civil Procedure 
governs the adequacy of a legal description in federal condem-
nation proceedings under the Natural Gas Act. S. Nat. Gas, 197 
F.3d at 1375. In Southern Natural Gas, this Court concluded that 
“a legal description and a plat map showing the placement of the 
pipeline and relevant easements” was sufficient to satisfy the 
requirements of Rule 71.1. Id. Accordingly, any challenge to the 
adequacy of the survey plats as a legal description of the 
easements for purposes of condemnation is foreclosed by Southern 
Natural Gas. See id. 
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through pipelines.” Yet, Transcontinental’s certificate 
of public convenience and necessity specifically states 
that “[Transcontinental’s] right of eminent domain 
granted under NGA section 7(h) does not authorize it 
to . . . acquire a right-of-way for a pipeline to transport 
a commodity other than natural gas.” (emphasis 
added). Accordingly, by seeking an easement to trans-
port substances other than natural gas, Transcon-
tinental sought to purchase more rights than it could 
receive under eminent domain, with the latter allowing 
it an easement only to transport natural gas. 

Defendants cite no authority in support of their 
argument that, because Transcontinental offered to 
purchase more rights than it was entitled to condemn, 
Transcontinental has failed to demonstrate an inability 
to acquire the necessary easements by contract.18 
Notably, FERC does not require pipeline companies to 
limit their pre-suit offers to those rights that the 
companies would be entitled to condemn under the 
relevant certificate of public convenience and necessity. 

                                                      
18 In the district court, Defendants relied on Sabal Trail Trans-
mission, LLC v. 7.72 Acres in Lee Cty., No. 3:16-CV-173-WKW, 
2016 WL 3248666 (M.D. Ala. June 8, 2016). However, in that 
case, the plaintiff pipeline company had originally submitted 
incorrect descriptions of the relevant easements that all parties 
acknowledged did not follow the FERC alignment sheets. Id. at *6. 
The plaintiff later submitted a corrected description that did reflect 
the alignment sheets, but a dispute remained as to whether the 
plaintiff had offered to purchase the easements depicted in its 
original filing or the easements depicted in its corrected filing. Id. 
at *6-7. Here, as explained above, there is no genuine issue of 
material fact as to whether the survey plats attached to the com-
plaint and to Transcontinental’s offer letters accurately reflected 
the relevant FERC-approved alignment sheets. 
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Landowner Notification, Expanded Categorical Exclu-
sions, and Other Environmental Filing Requirements, 
64 Fed. Reg. 57,374, 57,388-89 (Oct. 25, 1999). 

Defendants pay lip service to the above principle, 
stating that they do not disagree that a pipeline com-
pany armed with a FERC certificate “may seek to 
acquire greater easement rights than those allowed 
under the FERC Certificate.” They quarrel with the 
fact that Transcontinental did not make an alternative 
offer that would have limited it to transporting only 
natural gas. Yet Defendants have not indicated that 
they proffered any evidence before the district court 
indicating that the absence of an alternative offer 
limited to a right to transfer only natural gas had any 
impact on the negotiation process between them and 
Transcontinental. Defendants do assert in their reply 
brief that, had they “been permitted to introduce evi-
dence, they could have made a showing that prior to 
condemnation they directly requested from [Transcon-
tinental], repeatedly in some cases, an offer limited to 
the rights [Transcontinental] was permitted to con-
demn.” However, Defendants do not explain why they 
were unable to produce such evidence in opposition to 
Transcontinental’s motion for summary judgment, 
either through an affidavit or a declaration attesting 
to the existence of such requests. 

Nor have Defendants indicated that they made, 
or were willing to make, a counteroffer limited to the 
easement rights depicted in the alignment sheets and 
described in the certificate of public convenience and 
necessity. Cf. All. Pipeline, 746 F.3d at 368 (noting, in 
concluding that a pipeline company had negotiated 
with landowners in good faith, that the landowners 
had never made a counteroffer or attempted to negotiate 
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with the company after the company had made an offer 
to purchase an easement). In fact, Defendants have 
not even asserted the likelihood that, although they 
had rejected Transcontinental’s offer for easement 
rights that would have permitted the company to 
transport all manner of substances through the pipe-
line, they would have accepted an offer from Transcon-
tinental that was limited to the transportation of natural 
gas.19 As one might assume that Transcontinental 
would offer less compensation for a narrower interest, 
it would seem that Defendants would have found such 
an offer even less appealing than the original larger 
offer they had rejected.20 

In short, we reject Defendants’ argument that 
Transcontinental failed to establish an inability to 
acquire the necessary easements by contract based on 
its failure to make an offer to purchase only those 
rights it was entitled to condemn under the relevant 
certificate of public convenience and necessity. We 
thus find no error by the district court in its ruling to 
the same effect. 

                                                      
19 Defendants offer only the observation, “As the saying goes, 
you never know until you try.” 

20 We reiterate that, at a condemnation proceeding, Transcontin-
ental will be entitled to an easement authorizing only the 
transportation of natural gas. To the extent that Transcontinental 
obtained agreements with other owners to transport additional 
substances, Transcontinental will be required to obtain an 
agreement from Defendants to do the same, should Transcontinental 
wish to transport these additional substances in the future. 
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(b) Whether Transcontinental’s Pre-Suit 
Offers Were So Vague That Transcon-
tinental Cannot Be Said to Have Even 
Attempted to Acquire the Necessary 
Easements by Contract 

Defendants also argue that Transcontinental’s 
descriptions of the easements it sought to purchase 
were so vague that Transcontinental’s offers were not 
valid offers under Georgia contract law. Whether a 
pre-suit offer to purchase an easement actually con-
stitutes an offer for which acceptance might form an 
enforceable agreement is an issue of state law. See 
Grange Mut. Cas. Co. v. Woodard, 861 F.3d 1224, 
1226-27, 1230-33 (11th Cir. 2017) (applying Georgia 
law to the issue of whether a pre-suit offer to settle 
certain tort claims was accepted by the offeree); Hall 
v. Coram Healthcare Corp., 157 F.3d 1286, 1289 & n.25 
(11th Cir. 1998) (concluding that a settlement agree-
ment entered into in a federal securities class action 
in Georgia was governed by Georgia law). 

Defendants rely on three cases to support their 
argument that Transcontinental’s descriptions of the 
proposed easements were so vague that any offer to 
purchase those easements was not a valid offer under 
Georgia law. However, none of those cases address the 
specificity with which an express easement must be 
described in a contract between two willing parties. 
Rather, each case concerns the specificity required to 
condemn an easement in Georgia’s courts. See City of 
Atlanta v. Airways Parking Co., 167 S.E.2d 145, 149-50 
(Ga. 1969) (holding that a condemnation petition did 
not adequately describe the easements to be con-
demned because it neither identified the location of the 
easements in relation to the rest of the property nor 



App.62a 

provided meaningful information about the extent or 
duration of temporary construction activities to take 
place on the property); Ga. 400 Indus. Park, Inc. v. 
Dep’t of Transp., 616 S.E.2d 903, 906-07 (Ga. Ct. App. 
2005) (concluding that the description of an easement 
in a declaration of taking was insufficient because it 
provided neither the width of the easement nor any 
limitation on the pathway that would be utilized when 
traversing land not condemned); Mosteller Mill, Ltd. 
v. Ga. Power Co., 609 S.E.2d 211, 213-14 (Ga. Ct. App. 
2005) (concluding that a condemnation petition pro-
viding for a “nonspecific and undefined ‘danger tree’ 
maintenance easement” failed “to describe the con-
demned land for maintenance with the required specif-
icity to convey an easement in land”). 

Defendants have cited no authority holding that 
contracts for express easements are void if they do not 
describe the easements with the specificity required in 
condemnation proceedings. Cf. Wilann Props. I, LLC 
v. Ga. Power Co., 740 S.E.2d 386, 390 & n.2 (Ga. Ct. 
App. 2013) (rejecting the argument that an express ease-
ment was invalid because the document conveying the 
easement did not describe it with the specificity re-
quired in condemnation proceedings). In fact, the 
Georgia Court of Appeals has upheld express easements 
for pipelines and other utility lines where the precise 
location of the right-of-way was “indefinite” until the 
line was actually installed. See, e.g., id. at 390; see 
also Nodvin v. Plantation Pipe Line Co., 420 S.E.2d 
322, 327 (1992) (“[W]here the grant of a pipeline ease-
ment is general as to the location of the pipe and its 
size, it becomes fixed and certain after the pipe is laid 
and is used with the acquiescence of both grantor and 
grantee.” (citation omitted)), overruled in part on other 
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grounds by Yaali, Ltd. v. Barnes & Noble, Inc., 506 
S.E.2d 116 (1998); cf. Sloan v. Rhodes, LLC, 560 
S.E.2d 653, 655-56 (Ga. 2002) (directing the trial court 
to determine whether the width of an easement for a 
“proposed street,” which did not exist at the time the 
easement was conveyed, was defined by the parties 
when the street was “established” a number of years 
later). 

Here, Transcontinental offered to purchase the 
easements depicted on the survey plats that were 
attached to its offer letters. Although Transcontinental 
indicated that the survey plats were “preliminary,” 
and that the final location of the easements would “be 
fixed and determined by the initial pipeline as 
installed on Grantor’s Land,” Transcontinental’s offers 
were not so vague and indefinite as to render any ease-
ments conveyed by the acceptance of those offers void 
under Georgia law. See Wilann Props., 740 S.E.2d at 
390; Nodvin, 420 S.E.2d at 327. Accordingly, Defend-
ants’ argument that Transcontinental’s descriptions 
were so vague as to render its offers invalid—thereby 
demonstrating that Transcontinental failed to attempt 
to acquire the necessary easements by contract—is 
without merit. 

In short, the district court did not err in concluding 
that there was no genuine issue of material fact as to 
whether: (1) Transcontinental held a valid certificate 
of public convenience and necessity; (2) the property 
to be condemned was necessary for the natural-gas 
pipeline authorized by the certificate; and (3) Trans-
continental could not acquire the necessary easements 
by contract. See 15 U.S.C. § 717f(h). Accordingly, the dis-
trict court properly granted Transcontinental’s motion 
for partial summary judgment. 
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III. The District Court’s Issuance of a Preliminary 
Injunction 

A. Standard of Review 

A district court’s grant of a preliminary injunction 
is reviewed for abuse of discretion. Am.’s Health Ins. 
Plans v. Hudgens, 742 F.3d 1319, 1329 (11th Cir. 2014); 
see also Cunningham v. Adams, 808 F.2d 815, 819 (11th 
Cir. 1987) (“The grant or denial of a preliminary 
injunction rests within the sound discretion of the dis-
trict court and is reversible on appeal only for an 
abuse of that discretion or if contrary to some rule of 
equity.”). Any findings of fact underlying the grant of 
an injunction are reviewed for clear error, and any 
legal conclusions are reviewed de novo. Hudgens, 742 
F.3d at 1329. 

B. The Requirements for Issuance of a Preliminary 
Injunction 

A district court may grant a preliminary injunction 
only if the moving party shows that: (1) it has a sub-
stantial likelihood of success on the merits; (2) 
irreparable injury will be suffered unless the injunction 
issues; (3) the threatened injury to the movant out-
weighs whatever damage the proposed injunction may 
cause the opposing party; and (4) if issued, the injunc-
tion would not be adverse to the public interest. Id. A 
preliminary injunction is “an extraordinary and 
drastic remedy not to be granted unless the movant 
clearly established the burden of persuasion for each 
prong of the analysis.” Id. (quoting Siegel v. LePore, 
234 F.3d 1163, 1176 (11th Cir. 2000)) (quotation marks 
omitted). Nevertheless, our review of the district 
court’s decision is “very narrow,” and we will not 
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reverse “unless there is a clear abuse of discretion.” 
BellSouth Telecomms., Inc. v. MCIMetro Access Trans-
mission Servs., LLC, 425 F.3d 964, 968 (11th Cir. 2005) 
(quoting Revette v. Int’l Ass’n of Bridge, Structural & 
Ornamental Iron Workers, 740 F.2d 892, 893 (11th Cir. 
1984)). 

Because the district court properly granted sum-
mary judgment in favor of Transcontinental on its 
right to condemn Defendants’ properties, the first 
factor—whether Transcontinental has a substantial 
likelihood of success on the merits—is no longer at 
issue. We therefore turn to the remaining equitable 
factors in the preliminary-injunction analysis. 

C. Whether Transcontinental Established That It 
Would Suffer Irreparable Injury Absent an 
Injunction 

The district court concluded that Transcontinental 
would suffer irreparable economic and reputational 
harm absent an injunction. With respect to economic 
harm, the district court noted that the Dalton Expan-
sion Project’s project manager had stated in his decla-
ration that, if construction were delayed or inter-
rupted, Transcontinental would incur “irrecoverable 
costs of hundreds of thousands of dollars per day,” par-
ticularly if it missed its in-service deadline. Because 
Transcontinental had no remedy at law to recover any 
costs caused by delay, the district court concluded that 
these economic damages would be irreparable. With 
respect to reputational harm, the project manager 
declared that Transcontinental faced “a significant 
risk of damage to its reputation, competitive standing, 
and business goodwill” if it was unable to meet its con-
tractual obligations to the Dalton Expansion Project’s 
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primary customers. Such injuries, the district court 
concluded, are generally considered to be irreparable. 

On appeal, Defendants advance several arguments 
as to why Transcontinental failed to establish that it 
would suffer irreparable injury unless it was granted 
immediate access to their properties. We address each 
argument in turn. 

1. Whether Simultaneous Access to All of 
Defendants’ Properties Was Necessary in 
Order for Transcontinental to Avoid 
Irreparable Injury 

Defendants first argue that Transcontinental did 
not show that it would suffer irreparable injury absent 
an injunction because, given the nature of pipeline 
construction, Transcontinental did not need immediate 
access to all of their properties. According to Trans-
continental’s evidence, pipeline construction is a coor-
dinated process involving several steps that must be 
performed sequentially. First, a survey crew must 
mark the area, which another crew must clear and 
grade. Once clearing and grading is complete, another 
crew excavates the pipeline trench. The pipeline is then 
strung along the corridor adjacent to the trench, bent 
to desired angles, welded, coated, and inspected. The 
pipeline is eventually lowered into the trench and 
inspected again before the trench is filled. Once the 
trench is filled, the pipeline is pressure-tested and, if 
no additional adjustments are necessary, the area is 
restored as nearly as possible to its original condition. 
Each step in this process must be complete before the 
next step can begin. Accordingly, crews move sequen-
tially along the pipeline path, one behind the other, 
successively completing their particular tasks. 
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Defendants argue that, because crews must move 
sequentially along the pipeline’s path, Transcontinental 
did not need immediate access to all of their properties 
at the time it moved for a preliminary injunction. 
Rather, at that time, Transcontinental only needed 
access to those properties at the beginning of the pipe-
line’s path. Accordingly, they argue, Transcontinental 
did not show that immediate access to all of their 
properties was necessary to avoid irreparable harm, 
and Transcontinental should have instead sought per-
mission to access each landowner’s property at the 
time that it actually needed to access that property. 
We disagree. 

The effect of the district court’s injunction in 
these consolidated proceedings was to grant Transcon-
tinental permission to access each piece of property as 
soon as it needed such access. In other words, the dis-
trict court determined that access to the properties 
need not await conclusion of the compensation stage 
of the litigation for each property. The district court did 
not clearly err in concluding that Transcontinental 
would suffer irreparable harm if it were not permitted 
to access the properties on the dates that it needed 
such access, even if those dates were not imminent. 

Moreover, requiring that the district court hold a 
separate hearing on each piece of property as Trans-
continental’s construction crews progressed toward 
that property would have resulted in unnecessary 
delay and duplication of effort, without any corre-
sponding benefit. Having been granted summary 
judgment entitling it to easement rights on all of 
Defendants’ properties, it was only a matter of time 
until Transcontinental would be encroaching on each 
Defendant’s property. Requiring a court proceeding prior 
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to each such encroachment to determine the compen-
sation due the owner, when the summary judgment 
ruling clearly allowed access, would have accom-
plished nothing on these particular facts. 

Accordingly, we conclude that the district court 
did not abuse its discretion in addressing all of the con-
solidated cases together. See Hendrix v. Raybestos-
Manhattan, Inc., 776 F.2d 1492, 1495 (11th Cir. 1985) 
(noting that a district court has “inherent managerial 
power to control the disposition of the causes on its 
docket with economy of time and effort for itself, for 
counsel, and for litigants” (quoting In re Air Crash 
Disaster at Fla. Everglades, 549 F.2d 1006, 1012 (5th 
Cir. 1977)) (quotation marks omitted)). We further 
conclude that Defendants’ argument on this point does 
not negate the irreparable harm that Transcontinental 
would have suffered without a preliminary injunction. 

2. Whether the Possibility That Other Factors 
Might Delay the Project Meant That a 
Delay Prompted by Defendants’ Objections 
Would Not Cause Irreparable Harm 

Defendants next argue that Transcontinental did 
not show that it would suffer irreparable harm without 
an injunction because a “multitude of other potential 
or actual factors” could have also potentially affected 
Transcontinental’s ability to meet its in-service 
deadline. For instance, Defendants contend that FERC 
might have potentially modified some portions of 
Transcontinental’s certificate of public convenience 
and necessity, which would then have caused Trans-
continental to miss its in-service deadline, regardless of 
whether it had earlier gained immediate access to 
Defendants’ properties. 
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We disagree. The preliminary injunction in this 
case is concerned with avoiding harm caused by an 
inability to access Defendants’ properties, not with the 
possibility that future delay could conceivably occur 
based on other factors that might never occur. 

3. Whether the Harms That Transcontinental 
Would Have Suffered in the Absence of an 
Injunction Were Reparable 

Defendants next argue that Transcontinental 
would have suffered only economic or financial harm 
had an injunction not issued, and that financial harm 
can never be deemed irreparable. While economic harm 
will not satisfy the irreparable-harm element in many 
cases, that general rule does not necessarily hold 
where there is no adequate remedy at law to recover 
damages for the harm suffered. See Odebrecht Const., 
Inc. v. Sec’y, Fla. Dep’t of Transp., 715 F.3d 1268, 1289 
(11th Cir. 2013) (concluding that monetary damages 
were irreparable because they could not be recovered 
against a state agency due to the agency’s Eleventh 
Amendment immunity); Texas v. Seatrain Int’l, S. A., 
518 F.2d 175, 179 (5th Cir. 1975) (concluding that 
economic loss was irreparable where monetary 
damages were not “susceptible of specific proof”). 

Here, Transcontinental produced a declaration 
asserting that an injunction was necessary because 
delay would cause Transcontinental to incur “irrecov-
erable costs.” Defendants have not rebutted that asser-
tion by pointing to any legal remedy through which 
Transcontinental might recover any economic harm it 
would suffer from delayed access to Defendants’ proper-
ties. In the absence of such a remedy, Transcontinen-
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tal’s economic damages, estimated to be in the hun-
dreds of thousands of dollars per day of delay, are 
irreparable. 

D. Whether the Threatened Injury to Transcontin-
ental Outweighed Any Damage the Proposed 
Injunction Would Cause to Defendants 

The district court concluded that the injuries 
Transcontinental would suffer absent an injunction 
outweighed any injury Defendants would suffer from 
Transcontinental having access to their properties 
sooner rather than later. It noted that Transcontinental 
had produced a declaration stating that delays in con-
struction would cost it hundreds of thousands of 
dollars per day in irrecoverable damages. With respect 
to Defendants’ damages, the district court reasoned 
that the measure of any damages Defendants would 
suffer from an injunction would be “based on the dif-
ference between losing possession immediately as 
opposed to losing possession after compensation is 
determined.” The district court estimated that such 
damages were likely to be “slight at best given 
assurances of adequate compensation through bond.” 

The district court did not err. Transcontinental 
produced evidence indicating that delays in construction 
would cost it hundreds of thousands of dollars per day 
in irrecoverable damages. The damages that a prelim-
inary injunction would cause Defendants, on the other 
hand, comes down only to any damages that might 
result from a defendant losing possession of the prop-
erty in question sooner, rather than later, after com-
pensation for the taking has been finally determined. 
See Sage, 361 F.3d at 829 (concluding that a claim 
that early possession would disturb the productive 
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capacity of the land “is simply a timing argument 
because productive capacity would still be disturbed, 
albeit at a later time, if just compensation was deter-
mined first”). Yet, any damages that Defendants 
suffer based on the timing of the taking should be 
capable of determination at the compensation stage of 
the litigation, subject to any review on appeal from the 
final judgment. 

In short, the record supports the district court’s 
conclusion that any harm to Transcontinental from 
delay outweighed the harm Defendants would suffer 
from Transcontinental accessing their properties 
sooner rather than later, especially because Defendants 
should be able to recover all recoverable damages in 
full at the compensation stage of the litigation, while 
Transcontinental’s damages would be irrecoverable. 

E. Whether an Injunction Granting Transcontin-
ental Immediate Access to Defendants’ 
Properties Would Be Adverse to the Public 
Interest 

The district court concluded that an injunction 
granting Transcontinental immediate access to 
Defendants’ properties would not be adverse to the 
public interest. It noted FERC’s declaration in the 
certificate of public convenience and necessity that, 
“[b]ased on the benefits the project will provide and 
the minimal adverse impacts on existing shippers, 
other pipelines and their captive customers, and 
landowners and surrounding communities, [FERC had 
found], consistent with the Certificate Policy Statement 
and NGA section 7(c), that the public convenience and 
necessity require[d] approval of [Transcontinental’s] 
proposal.” It further noted that, according to a study 
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submitted to FERC with Transcontinental’s applica-
tion for a certificate of public convenience and neces-
sity, the results of which were repeated by the Dalton 
Expansion Project’s project manager in his declaration, 
construction costs for the Dalton Expansion Project 
were expected to generate approximately $450 million 
in economic activity within the state of Georgia, 
employing 2,170 workers in the construction phase 
alone. In light of these significant public benefits, the 
district court concluded that an injunction allowing 
Transcontinental immediate access to Defendants’ 
properties would not be adverse to the public interest. 

The district court did not clearly err. Transcon-
tinental produced evidence indicating that construc-
tion costs for the Dalton Expansion Project would 
generate a total of approximately $450 million in 
economic activity within the State of Georgia, utilizing 
approximately 2,170 workers during the construction 
phase. The total new economic activity generated in 
Georgia was projected to be more than $3 million per 
year once the project was operational. Any delays in 
construction would delay the realization of these public 
benefits.21 

                                                      
21 Atlanta Gas Light Company and Oglethorpe Power Corpora-
tion have filed amicus briefs indicating that any delay in 
completion of the Dalton Expansion Project would impact their 
ability to deliver natural gas to their customers. Atlanta Gas 
Light Company further asserts that, if the project were not 
completed before the winter of 2017-2018, the company would not 
be able to provide natural gas to heat hundreds of thousands of 
homes on Georgia’s coldest winter days. In other words, the amici 
argued that the substantial delay that would have resulted from 
delaying the project pending resolution of each of the condemna-
tion actions against each property owner would have been 
adverse to the public interest. 
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Accordingly, the district court did not err in con-
cluding that an injunction would not be adverse to the 
public interest. 

F. Whether the District Court Abused Its 
Discretion in Refusing to Apply the Doctrine of 
Unclean Hands 

We may reverse a district court’s grant of a pre-
liminary injunction if the grant is “contrary to some 
rule of equity.” Cunningham, 808 F.2d at 819. One 
such rule is the doctrine of unclean hands. See 
Keystone Driller Co. v. Gen. Excavator Co., 290 U.S. 
240, 244-47 (1933); Shatel Corp. v. Mao Ta Lumber & 
Yacht Corp., 697 F.2d 1352, 1354-55 (11th Cir. 1983). 
“Application of the equitable doctrine of unclean 
hands lies within the sound discretion of the district 
court.” Shatel Corp., 697 F.2d at 1355. 

Defendants advance only one unclean-hands 
argument on appeal. They argue that any harm Trans-
continental might have suffered from failing to meet 
its in-service deadline was a crisis of Transcontinen-
tal’s own making because Transcontinental had a role 
in setting that deadline. Therefore, they argue, Trans-
continental should be deemed to have unclean hands as 
to any argument that time was of the essence and it 
should be precluded from seeking an equitable remedy 
to protect it from the consequences of its own deci-
sions. 

Rejecting this argument, the district court noted 
that in-service deadlines “are not simply agreed to as 
a matter of bilateral contract in this context,” but are 
instead “driven by customers’ seasonal gas and heating 
requirements” and, moreover, “are a pre-requisite to 
final FERC approval given the requirement of ‘open 
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season’ bidding periods for gas supply contracts.” 
Defendants do not challenge these factual conclusions. 

Indeed, it is clear that, in gaining the necessary 
approval to implement its project, a pipeline company 
must proceed on separate, overlapping tracks whose 
timelines the company cannot completely control. See 
Midcoast Interstate Transmission, Inc. v. FERC, 198 
F.3d 960, 966, 972 (D.C. Cir. 2000) (noting that FERC 
had denied a pipeline company’s application for a 
certificate of public convenience and necessity because 
the company had not conducted an open season or 
otherwise demonstrated adequate market support for 
the proposed project); Certification of New Interstate 
Nat. Gas Pipeline Facilities: Statement of Policy, 88 
FERC ¶ 61,227, at 61,743 (Sept. 15, 1999) (declaring 
that FERC considers the “market support” for a pro-
posed project, among other factors, in determining 
whether to grant an application for a certificate of public 
convenience and necessity); see also Nat’l Comm. for 
the New River, Inc. v. FERC, 373 F.3d 1323, 1325 (D.C. 
Cir. 2004) (noting that FERC had concluded that “there 
was ample market demand” for a proposed natural-gas 
pipeline project because several shippers had already 
contracted for 87% of the project’s capacity); cf. 18 C.F.R. 
§ 157.14(a)(12)(v) (requiring pipeline companies to attach 
to their application for a certificate of public conveni-
ence and necessity a “copy of each contract, letter of 
intent or other agreement for sale or transportation of 
natural gas proposed by the application,” or, if no 
agreements have been made, to “indicate the basis for 
assuming that contracts will be consummated and 
that service will be rendered under the terms con-
templated in the application”). 
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Defendants argue that Transcontinental should 
have applied for a certificate of public convenience and 
necessity sooner than it did, so it would have had more 
time to complete the project before the in-service 
deadline. However, given the many years of prepara-
tions that went into Transcontinental’s application, 
including almost a year of pre-filing review by FERC 
staff, Defendants’ contention that an earlier applica-
tion would have resulted in earlier receipt of a certif-
icate is merely speculative. Defendants also contend 
that the in-service deadline is not as important—and 
not as fixed—as Transcontinental represents. To sup-
port that contention, Defendants point to an April 
2013 letter from Transcontinental indicating that, at 
that time, Transcontinental had a “targeted in-service 
date” of August 2016 for the Dalton Expansion Project. 
That Transcontinental had hoped, almost two years 
before it filed its application, to have the pipeline 
installed and operational by August of 2016 does not 
warrant an inference that the in-service deadline 
eventually established was either unimportant or easy 
to change after Transcontinental filed its application, 
or after FERC granted a certificate. 

In light of the multitude of factors that go into 
determining an in-service deadline for a natural-gas 
pipeline project, Transcontinental’s participation in 
setting the deadline for completion of the Dalton Ex-
pansion Project does not constitute the kind of conduct 
that is typically deemed to represent unclean hands. 
Cf. Int’l News Serv. v. Associated Press, 248 U.S. 215, 
245 (1918) (holding that a plaintiff was not barred 
from seeking injunctive relief due to unclean hands 
because the defendant had not shown that the plain-
tiff’s behavior “constitute[d] an unconscientious or 
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inequitable attitude towards its adversary”); Bailey v. 
TitleMax of Ga., Inc., 776 F.3d 797, 801 (11th Cir. 
2015) (“To assert an unclean hands defense, a defend-
ant must show that (1) the plaintiff’s wrongdoing is 
directly related to the claim, and (2) the defendant was 
personally injured by the wrongdoing.”). 

Certainly, equity would disfavor Transcontinental’s 
argument that time was of the essence had Transcon-
tinental created an artificially short deadline. The dis-
trict court, however, did not err in concluding that 
Transcontinental had not unnecessarily crunched the 
time frame reasonably necessary to obtain approval from 
FERC and to negotiate agreements with the landowners. 

G. Whether the District Court Abused Its Discre-
tion by Issuing the Preliminary Injunction 
Without Holding an Evidentiary Hearing 

Although the district court held a four-hour hearing 
on Transcontinental’s motions for partial summary 
judgment and a preliminary injunction, it did not 
allow Defendants to present any testimony at the 
hearing. Instead, the hearing was limited to argument 
on the issues raised in Transcontinental’s motions. 

Defendants argue that an evidentiary hearing was 
necessary to challenge the veracity of the declarations 
that Transcontinental produced in support of its motions. 
They also contend that, under the circumstances, issuing 
a preliminary injunction granting Transcontinental 
access to their land without giving them the opportuni-
ty to testify was unfair. 

A district court’s decision to issue a preliminary 
injunction without holding an evidentiary hearing is 
reviewed for abuse of discretion. Four Seasons Hotels 
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& Resorts, B.V. v. Consorcio Barr, S.A., 320 F.3d 1205, 
1210, 1212 (11th Cir. 2003); All Care Nursing Serv., 
Inc. v. Bethesda Mem’l Hosp., Inc., 887 F.2d 1535, 
1538 (11th Cir. 1989). “An evidentiary hearing is re-
quired for entry of a preliminary injunction only 
‘where facts are bitterly contested and credibility de-
terminations must be made to decide whether injunc-
tive relief should issue.’” Cumulus Media, Inc. v. Clear 
Channel Commc’ns, Inc., 304 F.3d 1167, 1178 (11th Cir. 
2002) (quoting McDonald’s Corp. v. Robertson, 147 F.3d 
1301, 1312 (11th Cir. 1998)). “[W]here material facts are 
not in dispute, or where facts in dispute are not 
material to the preliminary injunction sought, district 
courts generally need not hold an evidentiary hearing.” 
Robertson, 147 F.3d at 1313. When there is little dis-
pute as to raw facts, but much dispute as to the 
inferences to be drawn from those facts, “the balancing 
between speed and practicality versus accuracy and 
fairness [is a matter committed] to the sound discre-
tion of the district court.” Cumulus Media, 304 F.3d at 
1178 (quoting Robertson, 147 F.3d at 1313). 

Under the circumstances here, we conclude that 
the district court’s decision to issue a preliminary 
injunction without holding an evidentiary hearing 
was not an abuse of the district court’s discretion.22 
Defendants were provided with adequate notice of, 
and an opportunity to produce documentary evidence 
in opposition to, Transcontinental’s motions.23 Defend-

                                                      
22 We have pendent appellate jurisdiction to review the district 
court’s pre-injunction order denying Defendants’ request for an 
evidentiary hearing. See Robertson, 147 F.3d at 1310 n.7. 

23 The record reveals that Defendants were served with Trans-
continental’s motions, or executed waivers of service, between 
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ants proffered no evidence in opposition to Transcon-
tinental’s motions, or in support of their request to 
present witness testimony at the hearing, to indicate 
that there were any genuine issues of material fact 
with respect to any prong of the preliminary-injunction 
analysis. Cf. Robertson, 147 F.3d at 1313 (concluding 
that an evidentiary hearing was not required where 
the nonmoving party did not produce any affidavits or 
other evidence showing a material issue of fact regard-
ing the movant’s claims); All Care Nursing, 887 F.2d 
at 1538-39 (concluding that an evidentiary hearing 
was required where the parties submitted conflicting 
affidavits that “placed in serious dispute issues central 
to [the moving party’s] claims”). In other words, Defend-
ants gave the district court no reason to conclude that 
credibility determinations would be necessary to 
decide either between competing evidence or between 
two or more plausible interpretations of the evidence 
submitted. 

Accordingly, the district court did not abuse its 
discretion by issuing the preliminary injunction without 
holding an evidentiary hearing. See Cumulus Media, 
304 F.3d at 1178; Robertson, 147 F.3d at 1312-13; see 
also Cobell v. Norton, 391 F.3d 251, 261 (D.C. Cir. 
2004) (“[I]f there are genuine issues of material fact 
raised in opposition to a motion for a preliminary 

                                                      
September 6, 2016, and September 23, 2016. The hearing on Trans-
continental’s motions, although originally scheduled for October 
17, 2016, was not held until October 26, 2016, after having been 
continued at Defendants’ request. Defendants therefore had 
adequate notice of, and opportunity to prepare an opposition to, 
Transcontinental’s motions. Cf. Four Seasons, 320 F.3d at 1211-
12 (concluding that two days’ notice was insufficient). 
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injunction, an evidentiary hearing is required.” (cita-
tion omitted)); Ty, Inc. v. GMA Accessories, Inc., 132 
F.3d 1167, 1171 (7th Cir. 1997) (holding that, when a 
party opposing a preliminary injunction seeks an evi-
dentiary hearing, that party “must be able to persuade 
the court that the issue is indeed genuine and 
material and so a hearing would be productive”); cf. 
CBS Broad., Inc. v. EchoStar Commc’ns Corp., 265 
F.3d 1193, 1207-08, 1027 nn.18-19 (11th Cir. 2001) 
(holding that an evidentiary hearing was required 
before a district court could reject evidence as not cred-
ible or choose between two plausible interpretations of 
the evidence submitted). 

That said, we are mindful that a district court’s 
decision not to allow any testimony at such a hearing 
could conceivably undermine the notion that pre-
deprivation procedural due process “serve[s] the purpose 
of making an individual feel that the government has 
dealt with him fairly.” See Williamson Cty. Reg’l 
Planning Comm’n v. Hamilton Bank of Johnson City, 
473 U.S. 172, 196 n.14 (1985). Defendants here were 
afforded no opportunity to orally express their opposi-
tion before the district court permitted Transcontin-
ental, as a matter of equity, to intrude upon their land, 
disturb their control over their property, and disrupt 
important aspects of their daily lives. As a matter of 
equity, a landowner’s request to speak at a prelimin-
ary-injunction hearing should not be lightly rejected. 
That concern notwithstanding, Defendants in this 
case gave no indication that their testimony would 
illuminate any of the legal or factual issues faced by 
the court. Thus, we find no reversible error in the dis-
trict court’s failure to allow such testimony. 
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Having carefully reviewed the record, we conclude 
that Transcontinental satisfied its burden to establish 
each prong of the preliminary-injunction analysis, and 
the district court did not abuse its discretion either in 
refusing to apply the doctrine of unclean hands or in 
refusing to hear witness testimony at the hearing. We 
therefore conclude that the district court did not abuse 
its discretion in issuing the injunction. 

IV. The District Court’s Decision to Require a Surety 
Bond Rather than a Cash Deposit as a Condition 
for Issuance of the Preliminary Injunction 

A. Standard of Review 

Decisions regarding the security required to be 
posted in connection with the issuance of a preliminary 
injunction are entrusted to the discretion of the dis-
trict court. See Carillon Imps., Ltd. v. Frank Pesce 
Int’l Grp. Ltd., 112 F.3d 1125, 1127 (11th Cir. 1997) 
(“The amount of an injunction bond is within the sound 
discretion of the district court.”); Corrigan Dispatch 
Co. v. Casa Guzman, S. A., 569 F.2d 300, 303 (5th Cir. 
1978) (noting that, when an injunction is issued under 
Rule 65 of the Federal Rules of Civil Procedure, the dis-
trict court could “elect to require no security at all”). 
We therefore review the district court’s decision to re-
quire a surety bond rather than a cash deposit for 
abuse of discretion. Questions of law are reviewed de 
novo. See Hudgens, 742 F.3d at 1329; S. Nat. Gas, 197 
F.3d at 1372. 
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B. Whether the District Court Abused its 
Discretion in Requiring a Surety Bond Rather 
than a Cash Deposit 

Defendants argue that the Fifth Amendment and 
the Georgia Constitution require payment of a cash 
deposit, rather than the posting of a surety bond, before 
Transcontinental can lawfully enter their properties. 
We address each argument in turn.24 

1. Whether the Fifth Amendment Compels a 
District Court to Require a Cash Deposit as 
Security for a Preliminary Injunction 
Granting a Plaintiff Immediate Access to 
an Owner’s Real Property in Condemnation 
Proceedings Under the Natural Gas Act 

The Fifth Amendment does not require that com-
pensation be paid before a taking occurs. See William-
son Cty., 473 U.S. at 194-95, 195 n.14; see also Bragg 
v. Weaver, 251 U.S. 57, 62 (1919). Instead, “all that is 

                                                      
24 We have jurisdiction in an appeal from the grant or denial of 
a preliminary injunction to reach matters that are “closely 
related” to the interlocutory order being appealed, so long as no 
relevant facts are at issue. Callaway v. Block, 763 F.2d 1283, 
1287 n.6 (11th Cir. 1985). Here, the district court’s December 2, 
2016, bond order is closely related to its grant of a preliminary 
injunction because issuance of the injunction was conditioned on 
Transcontinental posting a bond in compliance with that order. 
Accordingly, we may review Defendants’ legal challenges to the 
district court’s December 2, 2016, bond order. However, we will 
not review the district court’s decision as to the bond amounts, 
as Defendants’ passing reference to that issue in their brief, 
without any discussion or citation of authority, is insufficient to 
raise the issue on appeal. See, e.g., Hamilton, 680 F.3d at 1318-
19; Singh, 561 F.3d at 1278-79; Greenbriar, Ltd. v. City of 
Alabaster, 881 F.2d 1570, 1573 n.6 (11th Cir. 1989). 
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required is that a ‘reasonable, certain and adequate 
provision for obtaining compensation’ exist at the time 
of the taking.” Williamson Cty., 473 U.S. at 194 
(quoting Reg’l Rail Reorganization Act Cases, 419 U.S. 
102, 124-25 (1974)). 

Defendants argue that a reasonable, certain, and 
adequate process for obtaining compensation does not 
exist “in the federal system” because federal courts 
have disagreed as to the measure of compensation to 
be awarded for a pipeline company’s use of a land-
owner’s property before the underlying condemnation 
proceedings have concluded. Defendants’ conclusion 
does not follow from their premise. That courts dis-
agree as to the method for measuring compensation 
does not indicate the lack of an adequate process for 
determining compensation. A reasonable, certain, and 
adequate process exists so long as the landowner is 
afforded an “opportunity to be heard” on the issue of 
compensation. Bragg, 251 U.S. at 59; see also Bailey 
v. Anderson, 326 U.S. 203, 205 (1945); Georgia v. City 
of Chattanooga, 264 U.S. 472, 483 (1924); Presley v. 
City of Charlottesville, 464 F.3d 480, 490 (4th Cir. 
2006). In federal condemnation proceedings, that 
process is governed by Rule 71.1(h) of the Federal Rules 
of Civil Procedure, and Defendants have pointed to 
nothing indicating that the procedures for determining 
compensation under Rule 71.1(h) are unconstitutional 
on their face. Accordingly, we reject Defendants’ argu-
ment that no adequate procedure exists for the 
ascertainment of the just compensation due a land-
owner for a pipeline company’s use of his property 
before the underlying condemnation proceedings have 
concluded. 
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Defendants were afforded pre-deprivation process 
before the district court, in addition to the opportunity 
for pre-deprivation process before FERC, and a rea-
sonable, certain, and adequate process exists for 
Defendants to obtain compensation once their property 
is formally condemned. Accordingly, the district court’s 
decision to require Transcontinental to post a surety 
bond rather than a cash deposit does not violate the 
Fifth Amendment. 

2. Whether the Georgia Constitution Compels 
a District Court to Require a Cash Deposit 
as Security for a Preliminary Injunction 
Granting a Plaintiff Immediate Access to a 
Defendant’s Real Property in Condemnation 
Proceedings under the Natural Gas Act 

Defendants’ argument that they are entitled to 
pre-taking compensation under the Georgia Constitu-
tion is also unavailing. Condemnation proceedings in 
federal court are governed by Rule 71.1 of the Federal 
Rules of Civil Procedure. See Fed. R. Civ. P. 71.1(a); S. 
Nat. Gas, 197 F.3d at 1375. Rule 71.1 provides that the 
plaintiff in a condemnation proceeding “must deposit 
with the court any money required by law as a condi-
tion to the exercise of eminent domain and may make a 
deposit when allowed by statute.” Fed. R. Civ. P. 71.1
(j)(1). 

Because Transcontinental sought to condemn 
Defendants’ properties under a federal statute, federal 
substantive law controls on the issue of whether a 
deposit is required. See Fed. R. Civ. P. 71.1 advisory 
committee’s note to 1951 amendment (original report) 
(note to subdivision (j)) (indicating that the necessity 
of a deposit is governed by the substantive law under 
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which the plaintiff seeks to condemn the relevant 
property); see also 12 Charles Alan Wright et al., Fed-
eral Practice and Procedure § 3054, at 289 (3d ed. 
2004) (noting that Rule 71.1 “makes no change in the 
substantive law on when a deposit is required or per-
mitted,” and, therefore, “[i]f the state’s power of 
eminent domain is invoked, the necessity for a deposit 
will be determined by state law, while federal statutes 
control in federal condemnations”). 

Section 7 of the Natural Gas Act does not require 
a cash deposit or any other type of security before a 
district court may exercise its equitable authority to 
issue a preliminary injunction granting a pipeline 
company immediate access to a particular piece of 
property. See 15 U.S.C. § 717f(h). Moreover, Rule 65(c) 
vests a district court with discretion in determining 
the amount and type of any security required. See 
Fed. R. Civ. P. 65(c) (providing that a court may issue 
a preliminary injunction only if the movant gives 
security “in an amount that the court considers proper”); 
BellSouth Telecomms., 425 F.3d at 970-71; Carillon 
Imps., 112 F.3d at 1127; Corrigan Dispatch Co., 569 
F.2d at 302-03. Because neither the Natural Gas Act 
nor Rule 65 require any particular type of security 
before a district court may issue a preliminary injunc-
tion, the district court had discretion to require Trans-
continental to post a surety bond rather than a cash 
deposit as a condition to its issuance of the injunction. 

Defendants’ reliance on Georgia Power Company 
v. Sanders, 617 F.2d 1112 (5th Cir. 1980) (en banc), 
and Sabal Trail Transmission, LLC v. Real Estate, No. 
1:16-CV-063-MW-GRJ, 2017 WL 2783995 (N.D. Fla. 
June 27, 2017), for a contrary conclusion is unper-
suasive. In Georgia Power, the former Fifth Circuit 
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held that state law should be applied as the applicable 
federal rule for determining the amount of compensa-
tion due to a landowner in condemnation proceedings 
under the Federal Power Act. Ga. Power, 617 F.2d at 
1124. Because the Federal Power Act did not itself 
provide a rule for determining just compensation, the 
former Fifth Circuit was faced with the question of 
whether federal common law or state law should pro-
vide the substantive rule of decision. See id. at 1115. 
Analyzing several factors rooted in concerns of feder-
alism, the former Fifth Circuit ultimately concluded 
that state law should be adopted as the federal rule. 
See id. at 1115-24. In Sabal Trail, the Northern Dis-
trict of Florida concluded that the holding in Georgia 
Power applies in condemnation proceedings under the 
Natural Gas Act, so that “state substantive law 
governs the compensation measure” in such proceed-
ings. Sabal Trail, 2017 WL 2783995, at *6. 

Here, the district did not finally determine the 
matter of just compensation. Instead, the district court 
exercised its inherent equitable authority to issue a 
preliminary injunction in accordance with the require-
ments of Rule 65. Rule 65 provides a governing rule for 
determining the amount and type of security required, 
and that rule is court discretion. See Fed. R. Civ. P. 
65(c); BellSouth Telecomms., 425 F.3d at 970-71; Caril-
lon Importers, 112 F.3d at 1127; Corrigan Dispatch 
Co., 569 F.2d at 302-03. Because Rule 65(c) provides a 
clear rule of decision, we need not decide whether fed-
eral common law or state law would provide a contrary 
rule. Cf. Ga. Power, 617 F.2d at 1115 (concluding that, 
because the relevant statute did not “specify the 
appropriate rule of decision,” this Court was required 
to decide whether federal common law or state law 



App.86a 

should provide the applicable rule for determining just 
compensation in condemnation proceedings under the 
Federal Power Act). Stated plainly: Rule 65(c)—not 
the Georgia Constitution—is the rule that governs the 
type of security required when a district court issues 
a preliminary injunction in federal condemnation pro-
ceedings. 

3. Whether the Deposit Requirement Found in 
40 U.S.C. § 3114 Controls 

Defendants’ argument that we should infer that 
either the Natural Gas Act or the Federal Rules of Civil 
Procedure contains a deposit requirement because 40 
U.S.C. § 3114 contains such a requirement is unpersua-
sive. First, the instant condemnation proceedings were 
brought pursuant to 15 U.S.C. § 717f(h), not 40 U.S.C. 
§ 3114, which applies to condemnation proceedings 
brought in the name of the United States. Second, 
§ 3114 provides that, upon filing a declaration of 
taking and depositing an estimated amount of com-
pensation, title to the condemned land immediately 
vests in the government. 40 U.S.C. § 3114(b)(1). In the 
context of a preliminary injunction, however, title 
does not immediately transfer from the landowner to 
the movant. See Sage, 361 F.3d at 825 (citing Danforth 
v. United States, 308 U.S. 271, 284-85 (1939)). Accord-
ingly, if it is later determined that the preliminary 
injunction should not have been issued—and thus that 
the movant is ultimately not entitled to possession—
then the landowner will retain title to his land and 
may recover damages from the movant. See id. at 825-
26 (indicating that, if a natural gas company’s “deposit 
(or bond) is less than the final compensation awarded, 
and the company fails to pay the difference within a 
reasonable time, ‘it will become a trespasser, and liable 
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to be proceeded against as such’” (quoting Cherokee 
Nation v. S. Kan. Ry. Co., 135 U.S. 641, 660 (1890))); cf. 
Fed. R. Civ. P. 65(c) (stating that the security required 
for a preliminary injunction is “an amount that the 
court considers proper to pay the costs and damages 
sustained by any party found to have been wrongfully 
enjoined or restrained”). 

In short, careful review of the record and the cited 
statutory authority provides no basis for concluding 
that the district court abused its discretion in requiring 
Transcontinental to post a surety bond in an amount 
equal to twice the appraised values of the easements 
before allowing Transcontinental to access Defend-
ants’ properties. In other words, the district court did 
not abuse its discretion in ordering Transcontinental 
to post a surety bond rather than a cash deposit. 

CONCLUSION 

We conclude that the district court properly granted 
summary judgment in favor of Transcontinental on its 
claim for condemnation under the Natural Gas Act. 
We further conclude that the district court did not 
abuse its discretion in issuing a preliminary injunc-
tion granting Transcontinental immediate access to 
Defendants’ properties conditioned on Transcontinen-
tal posting a surety bond in an amount equal to twice 
the appraised values of the interests condemned. We 
therefore AFFIRM the decisions of the district court. 
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ORDER OF THE 
NORTHERN DISTRICT COURT OF GEORGIA 

(NOVEMBER 10, 2016) 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
________________________ 

In Re: TRANSCONTINENTAL 
GAS PIPELINE COMPANY, LLC 

_______________________ 

Lead Case No. 1:16-CV-02991-ELR 

Before: Eleanor L. ROSS, 
United States District Judge. 

 

This case comes before the Court on Plaintiff’s 
Motions for Partial Summary Judgment and Plaintiff’s 
Motions for a Preliminary Injunction. The Court’s 
rulings and conclusions are set forth below. 

I. Background 

Plaintiff Transcontinental Gas Pipeline Company, 
LLC (“Transco”) received a Certificate of Public Con-
venience and Necessity (“FERC Certificate”) from the 
Federal Energy Regulatory Commission (the “FERC”) 
to extend its existing natural gas distribution network, 
known as the Dalton Expansion. The FERC Certificate 
authorizes Transco to “construct, lease, and operate 
pipeline, compression, metering, and appurtenant 
facilities in Virginia, North Carolina, and Georgia.” 
Transcontinental Gas Pipeline Co., LLC, docket No. 
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CP15-117, 156 FERC ¶ 61,092, 2016 WL 4198689, at 
*1 (Aug. 3, 2016). More specifically, the Dalton Expan-
sion will span approximately 115 miles in Northwest 
Georgia, beginning in Coweta County, where the ex-
pansion hooks into existing pipeline, and running 
north to its terminal points in Murray and Whitfield 
Counties. Id. This expansion will serve roughly two 
million homes through contracts with Atlanta Gas 
Light, Oglethorpe Power, and the City of Cartersville, 
who have contracted to receive the gas the Dalton Ex-
pansion will provide. Id. 

Construction of the Dalton Expansion requires 
new easements for a natural gas pipeline and service 
facilities. Following FERC approval of the Dalton Ex-
pansion, Transco attempted to contract with landowners 
on the route for permanent pipeline easements and 
temporary construction easements. Transco agreed 
to contract with many landowners to purchase these 
easements but was unable to agree to contract with 
others. 

A FERC Certificate holder, such as Transco, is 
authorized to condemn property necessary to construct 
a pipeline under the Natural Gas Act (“NGA”) if the 
certificate holder cannot acquire the necessary ease-
ments by contract. See 15 U.S.C. § 717f(h). Transco filed 
more than fifty lawsuits under the NGA in this Court 
to condemn the easements not acquired by contract. 
In each Complaint for condemnation, Transco filed a 
legal description of the whole property (Exhibit A), a 
list of defendants and service addresses (Exhibit B), a 
survey plat (map) depicting the area of the proposed 
easements and describing the easements by metes and 
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bounds (Exhibit C),1 a copy of the FERC Certificate 
authorizing the construction of the Dalton Expansion 
(Exhibit D), and proposed terms for permanent pipeline 
easements and temporary construction easements on 
each property (Exhibit E). Procedurally, Transco moved 
to consolidate these cases pursuant to Federal Rules 
of Civil Procedure 42 and 71.1(b), and the Court con-
solidated the cases given common questions of law and 
fact. 

Contemporaneously with each Complaint for con-
demnation, Transco filed a Motion for Partial Sum-
mary Judgment and a Motion for a Preliminary 
Injunction. Each Motion for Partial Summary Judgment 
seeks a determination that Transco has a right to con-
demn each property in question. Each Motion for a 
Preliminary Injunction seeks immediate access to 
each property in order to begin pipeline construction. 
In support of these motions, Transco attached the affi-
davits of three individuals: (1) James Mathis, a project 
manager for the Dalton Expansion, (2) David Wells, 
the pipeline engineer for the Dalton Expansion, and (3) 
August Nicolaus, Transco’s land representative for the 
Dalton Expansion. 

Project manager James Mathis outlines the details 
of the Dalton Expansion. The expansion will transport 
approximately 448,000 dekatherms of natural gas per 
day and serve approximately two million customers. 
(Mathis Decl. ¶ 3). These customers will eventually 
buy this natural gas from companies, such as Oglethorpe 

                                                      
1 A metes and bounds description describes the “territorial limits 
of real property as measured by distances and angles from 
designated landmarks and in relation to adjoining properties.” 
Metes and Bounds, BLACKS’ S LAW DICTIONARY (10th ed. 2014). 
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Power, Atlanta Gas Light, and the City of Cartersville 
with whom Transco entered into supply contracts 
with. (Id.) These contracts also require Transco to 
install the pipeline to meet an in-service date of May 
1, 2017, or face penalties to the tune of hundreds of 
thousands of dollars per day. (Id. ¶ 4). To meet this 
deadline, Mathis asserts, immediate access to the 
properties is necessary because of strict construction 
timetables imposed by contract and the FERC, which 
limits the times of year in which certain portions of the 
pipeline can be built and imposes in-service deadlines 
for the whole project.2 (Id. ¶ 7-8). 

Mathis also details the FERC Certification process 
beginning on March 25, 2014, when Transco’s request 
for pre-filing was granted by the FERC, until the final 
approval of the FERC Certificate on August 3, 2016. 
(Id. ¶ 4-7). This certification process involved open 
houses with members of the public, multiple environ-
mental assessments, and a detailed review of pipeline-
route alternatives that addressed specific objections 
from landowners and other government agencies. 
(Mathis Decl. ¶ 5-6). At the culmination of this process, 
the FERC issued a Certificate of Public Convenience 
and Necessity, which authorizes Transco to construct 
the Dalton Expansion subject to certain conditions, 
such as completion by August 2018. (Id. ¶ 7). 

Land Manager August Nicolaus outlines Transco’s 
attempts to acquire pipeline easements thus far. 
Nicolaus reviewed land records, project plans, and 

                                                      
2 For example, certain tracts of land are home to migratory birds 
during parts of the year while others include sensitive watersheds, 
such as the Etowah River. (Matthis Decl. ¶ 7). 
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worked with real estate appraisers to negotiate ease-
ment prices with landowners. (Nicolaus Decl. ¶ 1). The 
majority of easements along the pipeline route are 
now acquired. (Id.). At oral argument on these motions 
on October 26, 2016, Transco’s counsel represented 
that over 90% of the total easements necessary are 
now acquired by contract. 

The issue now before the Court is whether (1) 
Transco is entitled to partial summary judgment on 
the right to condemn the easements it seeks and (2) 
whether Transco is entitled to a preliminary injunction 
granting immediate access to the properties to begin 
construction of the pipeline. The Court addresses each 
motion in turn. 

II. Discussion 

a. Partial Summary Judgment Motions-Power to 
Condemn 

Summary judgment is proper when the movant 
demonstrates that “there is no genuine dispute as to 
any material fact and the movant is entitled to judg-
ment as a matter of law.” Fed R. Civ. P. 56(a). The 
party moving for summary judgment bears the initial 
responsibility of “informing the district court of the 
basis for its motion” and identifying the parts of the 
record illustrating the absence of a genuine dispute of 
material fact. Celotex v. Catrett, 477 U.S. 317, 323 
(1986). If the movant meets this burden, the burden 
shifts to the non-movant to establish—with evidence 
beyond the pleadings—that a genuine dispute of mate-
rial fact exists. Id. at 324. If the non-movant establishes 
such a dispute, summary judgment is improper. Id. 
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The NGA authorizes the FERC to consider and 
approve applications to build interstate natural gas 
pipelines. Once the FERC finds that a proposed pipeline 
project “is or will be required by the present or future 
public convenience and necessity” and that the FERC 
certificate applicant “is able and willing properly to do 
the acts and to perform the service proposed,” the 
FERC may issue the applicant a certificate of public 
convenience and necessity. 15 U.S.C. § 717f(e). If a 
FERC certificate holder cannot acquire the necessary 
easements for its pipeline by contract, or if the 
certificate holder and the property owner cannot agree 
on the compensation to be paid for the easement, then 
the FERC certificate holder “may acquire the [ease-
ments] by the exercise of the right of eminent domain” 
under the NGA. 15 U.S.C. § 717f(h). 

In eminent domain proceedings under the NGA, 
the district court’s role is to evaluate the scope of the 
FERC certificate and order condemnation of property 
as authorized by the certificate. Collateral challenges 
to a FERC certificate may not be brought in the dis-
trict court. Instead, if a party is aggrieved by a FERC 
Order, judicial review must be sought in the “Court of 
Appeals for the circuit in which a facility . . . is pro-
posed to be constructed.” 15 U.S.C. § 717r(d). 

Generally, a FERC certificate holder may exercise 
federal eminent domain power under § 717f(h) once 
three requirements are met: (1) the party holds a 
FERC certificate authorizing a natural gas pipeline 
project, (2) that the property to be taken is necessary 
for the pipeline project, and (3) the party cannot 
acquire the easements by contract. See e.g., Columbia 
Gas Transmission, LLC v. 1.01 Acres, More or Less, 
768 F.3d 300, 304 (3d Cir. 2014) (“[A] certificate of 
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public convenience and necessity gives its holder the 
ability to obtain automatically the necessary right of 
way through eminent domain, with the only open issue 
being the compensation the landowner defendant will 
receive in return for the easement.”). Thus, to prevail 
on its motion for partial summary judgment on the 
right to condemn, Transco must show that there is no 
genuine dispute of material facts regarding (1) the 
validity of its FERC Certificate, (2) that the property 
to be taken is necessary for the Dalton Expansion, and 
(3) that Transco cannot acquire those necessary ease-
ments by contract. 

i. The FERC Certificate 

First, a party seeking condemnation must show 
that it has a valid FERC Certificate. Id. A district 
court is not the forum to collaterally attack the 
validity of a certificate on its merits, but rather a court 
must only judge whether the party has a final 
certificate issued by the FERC. Tennessee Gas Pipeline 
Co. v. 104 Acres of Land More or Less in Providence 
Cnty., 749 F. Supp. 427, 430 (D.R.I 1990). A FERC 
Certificate is final absent a “stay, modification, or 
reversal by FERC or a federal Court of Appeals.” Ecee, 
Inc. v. Fed Power Comm’n, 526 F.2d 1270, 1274 (5th 
Cir. 1976); see also Sabal Trail Transmission, LLC v. 
3.291 Acres of Land in Lake Cty. Florida, No. 5:16-cv-
178-oc-30prl, 2016 WL 2758948, at *3 (M.D. Fla. May 
12, 2016) (holding a FERC Certificate final and 
enforceable even pending applications for a rehearing). 
Some Defendants argue that Transco’s August 3, 2016, 
FERC Certificate is not final because the FERC 
published an order granting rehearing on September 
6, 2016. Here, however, there is no stay, modification, 
or reversal by either FERC or a federal court of appeals. 
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Thus, the Court finds the FERC Certificate final and 
valid in accordance with the first element for con-
demnation. 

ii. Necessity of the Property Under the FERC 
Certificate 

The second requirement for condemnation is that 
the property sought in condemnation is necessary for 
the approved pipeline. Columbia Gas Transmission, 
768 F.3d at 304. Property is necessary if it was approved 
by the FERC in issuing the Certificate. See id. The 
Parties do not dispute that approval of FERC Certificate 
requires an applicant to submit proposals for the 
pipeline’s route through “alignment sheets.” (Wells 
Decl. ¶ 2). Alignment sheets consist of overhead satellite 
photographs with mile markers, natural features, and 
the easements drawn out, including the pipeline loca-
tion, the limits of disturbance, and any access roads. 
(Id.) The FERC used these alignment sheets in the 
approval process to determine where the pipeline 
should go to minimize impacts on the environment and 
landowners. (Id. ¶ 3). 

Transco argues, based on the affidavit of engineer 
David Wells, that the easements it seeks were approved 
by the FERC for the Dalton Expansion’s pipeline route. 
(Wells Decl. ¶ 2-3). The easements Transco seeks are 
more particularly described by survey plats. Survey 
plats are maps of the property that show the same 
general information as the alignment sheets: pipeline 
location, permanent pipeline easements, temporary 
construction easements, and access roads. As opposed 
to the FERC-approved alignment sheets, however, the 
survey plats legally describe the location of each ease-
ment by reference to property lines and landmark. Wells 
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details that the FERC-approved alignment sheets con-
form to these survey plats because they were prepared 
by certified land surveyors using the “same data used 
to generate the Alignment Sheets.” (Id.) Thus, the 
survey plats, according to Wells, are simply more spe-
cific and detailed depictions of the approved pipeline 
locations and easements. (Id. ¶ 3).3 

Defendants argue that Transco seeks easements 
not necessary for the Dalton Expansion. Defendants 
rely, in part, on the affidavit of real estate appraiser 
Gary L. Bernes to show that the easements sought are 
overbroad, and thus unnecessary. (Bernes Decl. ¶ 2). 
Defendants argue that Transco’s survey plats are 
overbroad because language refers to “proposed ease-
ments” and “approximate locations,” which gives 
Transco carte blanche to relocate easements on the 
property. (Id.). Defendants further point to Transco’s 
proposed easement terms, stating that the final ease-
ment is only “fixed once the pipeline is installed.” (Id. 
¶ 4). Defendants also argue that the temporary con-
struction easements are overbroad in duration, which 
exist for 24 months after “Transco has completed its 
restoration activities relating to the entire project.” 
(Id. ¶ 3). Defendants conclude that these issues fore-
close summary judgment for two reasons: (1) the prop-
erty descriptions are inadequate under the Federal 
Rules of Civil Procedure and (2) the property is not 
necessary for the Dalton Expansion. 

                                                      
3 Attached to each declaration are copies of FERC-approved 
alignment sheets and the survey plats. 
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1. Identification of the Easements Under 
the Fed. R. Civ. P 

First, Defendants argue that the easements sought 
are insufficiently described, rendering the complaints 
defective under the Federal Rules of Civil Procedure. 
The Federal Rules require that a suit for condemnation 
sufficiently identify the property and “state the inter-
est to be taken.” Fed R. Civ. P. 71.1(d)(2). Defendants 
argue that the complaints here do not sufficiently 
identify the property or state the interest to be taken 
given the issues as to the easements scope and dura-
tion outlined above. The Court disagrees. 

The Eleventh Circuit holds that federal con-
demnation procedures are governed exclusively by fed-
eral law. Southern Natural Gas Co. v. Land, Cullman 
Cnty., 197 F.3d 1368, 1375 (11th Cir. 1999). A com-
plaint for condemnation “easily satisfies” federal law 
under Rule 71.1(d)(2) when it includes “a legal descrip-
tion and a plat map showing the placement of the 
pipeline and relevant easements.” Id. Other courts note 
that Rule 71.1 does not require a “particular type of 
map, drawing, or measurement of the interests to be 
acquired,” or even a “survey adequate for recording in 
local land records.” Columbia Gas Transmission, LLC 
v. 252.071 Acres More or Less, No. ELH-15-3462, 2016 
WL 1248670, at *7 (D. Md. Mar. 25, 2016). Rather, a brief 
description that identifies the size and placement of the 
easements is sufficient if it “reasonably enable[s] a 
landowner to accurately locate the easement on the 
ground.” Sabal Trail Transmission, LLC v. 7.72 Acres 
in Lee Cnty., Ala., No. 3:16-cv-173-WKW, 2016 WL 
3450827, at *3 (M.D. Ala. June 20, 2016). 

Here, the Court finds that the complaints satisfy 
Rule 71.1. Each complaint enables a landowner to 
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accurately locate the easements on the ground by way 
of a survey plat and legal description. For instance, 
Exhibit C to each complaint contains a survey prepared 
by a registered land surveyor that outlines the legal 
boundaries of each property, the location of the pipeline, 
the location of the permanent pipeline easement, the 
limits of disturbance, and the temporary construction 
easement limits. These boundaries are described and 
mapped by reference to property boundaries and other 
landmarks on each parcel. Such exact measurements 
by plat map and legal description are sufficient to 
identify the size and placement of each easement and 
satisfy Rule 71.1 in this Circuit.4 See Southern Natural 
Gas Co., 197 F.3d at 1375. Therefore, the Court finds 
that the complaints sufficiently identify the property 
and state the interest to be taken under Rule 71.1. 

2. The Proposed Easement Terms v. the 
FERC Certificate 

Second, Defendants argue that even if the ease-
ments were sufficiently described, the proposed ease-
ments exceed the scope of the FERC Certificate, and 
thus, are not necessary for the pipeline. According to 
Defendants, Transco seeks a “floating easement” to 
place the pipeline wherever it pleases on each property 
given language that “approximates” easement location 

                                                      
4 Defendants reliance on Chief Judge Watkins’s NGA condemna-
tion from the Middle District of Alabama is misplaced. In that 
case, the easement description was insufficient because, as the 
plaintiff conceded and pointed out by affidavit, the survey plat 
depicted the wrong property. Sabal Trail Transmission, LLC v. 
7.72 Acres in Lee Cnty., Ala., No. 3:16-cv-173, 2016 WL 3248666, 
at *6 (M.D. Ala. June 8, 2016). 
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and “fixes” the easement only once the pipeline is per-
manently installed. 

In a recent case from the Middle District of 
Alabama, Chief Judge Watkins faced similar objections 
to a condemnation proceeding. Sabal Trail Transmission, 
LLC v. Real Estate, Nos. 3:16-CV-173 through-176, 
2016 WL 3450827, at *4 (M.D. Ala. June 20, 2016). 
The defendants in that case also claimed that the 
plaintiff sought a floating easement, which encumbered 
the whole property because it was “fixed and deter-
mined by the initially installed pipeline.” Id. at *4. The 
Court held that such arguments “do not encompass 
appropriate objections to [Plaintiff’s] authority to con-
demn the easements approved by FERC” because the 
pipeline and corresponding easements “must conform 
with the FERC-alignment sheets,” regardless of the 
proposed terms. Id. The district court’s sole role was 
“simply to evaluate the scope of the FERC certificate 
and to order condemnation as authorized in the 
certificate.” Id. (quoting Columbia Gas Transmission 
LLC, 2014 WL 2960836, at *3). Thus, summary judg-
ment on condemnation was proper as to the extent 
authorized by the FERC Certificate, but no more. Id. 

Judge Land, in a companion case from the Middle 
District of Georgia, also dealt with such objections to 
easement terms. Sabal Trail Transmission LLC v. Real 
Estate, No. 4:16-cv-97, 2016 WL 3248367, at *4 n.9 
(M.D. Ga. June 10, 2016). There, the defendants 
suggested that the plaintiff would attempt to move the 
path of the pipeline because “the easement location will 
not be fixed until the pipeline is installed.” Id. The 
Court held that terms allowing for relocation did not 
foreclose summary judgment because a certificate 
holder cannot relocate a pipeline without FERC 
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approval, and thus, the court need not adopt such terms. 
Id. 

Here, the Court finds no dispute of material fact 
regarding the location of the easements sought. Affi-
davits establish that the areas of the permanent 
pipeline easements and temporary construction ease-
ments depicted in survey plats and legal descriptions 
conform to the alignment sheets approved by FERC. 
(See Nicolaus Decl. ¶ 3; Wells Decl. ¶ 2-3). There is no 
evidence that the geographic location depicted on the 
survey plats and legal descriptions are wrong in rela-
tion to the FERC-approved alignment sheets. (See gen-
erally Bernes Decl.) Rather, Defendants take issue with 
easement terms and interpretations that go beyond 
the FERC-approved alignment sheets. 

Therefore, this Court finds that Transco may con-
demn what is approved by the FERC Certificate and 
corresponding alignment sheets. This includes the 
easements as they are mapped by survey plat and 
legally described. But, the Court does not adopt pro-
posed easement terms or interpretations that would 
allow for the relocation of the pipeline. Sabal Trail 
Transmission, LLC, 2016 WL 3248367, at *3. The Court 
will determine the final terms that govern each ease-
ment at the compensation stage.5 

To the extent Defendants challenge the location 
of the easement route as approved by the FERC, that 
is a challenge to the merits of the FERC Certificate. 

                                                      
5 The final easement terms, as opposed to location, is an issue of 
compensation. See Sabal Trail Transmission LLC, 2016 WL 
3248367, at *3 (holding that a court need not draft final easement 
terms to be recorded as a grant of easement because those terms 
are a matter of compensation”). 
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Because the proper venue to challenge the merits of a 
FERC Certificate is either FERC or the proper court 
of appeals, such arguments are not now considered by 
the Court. See Millennium Pipeline Co. v. Certain Per-
manent and Temporary Easements, 777 F. Supp. 2d 
475, 480-81 (W.D.N.Y. 2011) (holding that challenges to 
the location of a pipeline and alternate routes “should 
have been taken up with FERC in the first instance”).6 

iii. Inability to Acquire Easements by Contract 

The third requirement for partial summary judg-
ment on the right to condemn is the inability of the 
certificate holder to acquire the necessary easements 
by contract. 15 U.S.C. § 717f(h). 

Defendants argue that Transco cannot condemn 
property under the NGA because it did not attempt to 
contract for the necessary easements in good faith and 
sought more than the “necessary right-of-way” during 
contract negotiations. Defendants point to Transco’s 
easement offers, which sought easements for multiple 
pipelines and a waiver of future legal claims for 
keeping the easements clear. Defendants note that the 
FERC Certificate only contemplated the creation of a 
single pipeline. Thus, Defendants conclude, Transco 
cannot show that it was unable to acquire the neces-
sary easements by contract. 

                                                      
6 Violations of a FERC Certificate do not affect a certificate’s 
validity or the holder’s ability to exercise eminent domain. 
Columbia Gas Transmission LLC v. 0.85 Acres, No. WDQ-14-2288, 
2014 WL 4471541, at *4 (D. Md. Sept. 8, 2014). If a certificate 
holder is not in compliance with the FERC Certificate, those chal-
lenges “must be made to FERC, not the district court.” Id. 
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The majority of courts hold that a party holding a 
FERC Certificate need not first attempt to contract for 
the necessary easements in good faith. See, e.g., Mars. 
& Ne. Pipeline, L.L.C. v. Decoulos, 146 Fed. Appx. 495, 
498 (1st Cir. 2005) (collecting cases finding no good 
faith negotiation requirement); Sabal Trail Transmis-
sion, LLC, 2016 WL 3248367, at *4 (“Most courts that 
have examined this issue have concluded that good 
faith negotiations are not required, and the Court 
agrees.”); Guardian Pipeline, L.L.C. v. 529.42 Acres of 
Land, 210 F. Supp. 2d 971, 973-74 (N.D. Ill. 2002) 
(noting that Natural Gas Act does not have a “specific 
requirement” for good faith negotiations and that the 
court is “unaware of any case in which condemnation 
has been denied or even delayed because of an alleged 
failure to engage in good faith negotiations”). Rather, 
these courts reason that the plain statutory language 
does not require good faith, and thus, the plaintiff need 
only show that the parties were unable to agree. See 
Kansas Pipeline, Co. v. 200 Foot by 250 Foot Piece of 
Land, 210 F. Supp. 2d 1253, 1257 (D. Kan. 2002).7 

Furthermore, these courts do not require a FERC 
Certificate holder to limit easement offers to the scope 
of the FERC Certificate. See Columbia Gas Trans-
mission, LLC, 2016 WL 1248670, at *9 (“[T]he statute 
does not prescribe the manner in which negotiations 
                                                      
7 The court in Kansas Pipeline, 210 F. Supp. 2d at 1257, further 
explained its reasoning in light of the Supreme Court’s decision 
in National R.R. Passenger Corp. v. Boston and Maine Corp., 503 
U.S. 407 (1992). In National R.R. Passenger Corp., the Court held 
that a decision of the Interstate Commerce Commission, which 
allowed Amtrak (a private corporation) to condemn property for 
its train service, did not first require a good faith negotiation 
when the condemnation statute only required Amtrak to show 
that it was “unable to agree” on terms of sale. Id. at 423. 
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must proceed or the form that an offer to purchase the 
easements must take.”). A plaintiff may seek to acquire 
a greater easement by contract than is allowed under 
the FERC Certificate, although in condemnation they 
are limited to what is allowed by the FERC Certificate. 
Id. (“Regardless of the terms proposed through nego-
tiations, [the plaintiff’s] right to condemn is limited to 
the terms of the FERC Certificate.”); see also Sabal 
Trail Transmission, LLC, 2016 WL 3450827, at *4 (“To 
the extent that pre-suit Sabal Trail tried to bargain for 
easements that exceeded the scope of the FERC Ce-
rtificate . . . [t]hese pre-suit negotiations, which were 
not successful, do not preclude the entry of partial 
summary judgment. . . . ”). These courts note that the 
NGA does not require anything in negotiation. 

Here, it is undisputed that the parties have not 
reached an agreement for the easements. Therefore, 
the Court finds that Transco has shown that it cannot 
acquire the necessary easements by contract or agree-
ment satisfying the third requirement for partial sum-
mary judgment on condemnation.8 

In conclusion, the Court finds that Transco is 
entitled to a partial summary judgment on its right to 

                                                      
8 A minority of courts look for good faith negotiations and require 
an offer to purchase commensurate with the appraised value of 
the easement. Transcontinental Gas Pipe Line Corp. v. 118 Acres 
of Land, 745 F. Supp. 366, 369 (E.D. La. 1990). Even if good faith 
negotiations were required here, Transco did so negotiate. 
Transco’s Land Department worked for more than a year to meet 
with property owners and negotiate contracts resulting in over 
75% of total easements being agreed to. (Mathis Decl. ¶ 2). Cor-
respondence of negotiations shows that Transco also made offers 
at market value. (See Plaintiff’s Mtn. for Summ. J., 16-cv-3249, 
Doc. No. 4-4). 
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condemn because there is no genuine dispute of fact 
regarding (1) the FERC Certificate, (2) that the ease-
ments sought are necessary for the pipeline, and (3) 
that Transco cannot acquire those easements by con-
tract. The Court grants condemnation for the ease-
ments depicted in the FERC-approved alignment sheets 
and corresponding survey plats with legal descrip-
tions. However, the Court does not adopt the proposed 
easement terms that go beyond the scope of the FERC 
Certificate. 

b. Preliminary Injunction Motions-Immediate 
Access 

Transco’s second motion seeks a preliminary in-
junction granting immediate access to each property. 
Because Transco only sought partial summary judg-
ment on its right to condemn, Transco is not yet 
entitled to access or possess the easements until 
adequate compensation is determined. Thus, Transco’s 
second motion for a preliminary injunction seeks access 
and possession immediately, prior to a compensation 
determination. 

At the outset, Defendants argue that immediate 
access without compensation is improper under the 
NGA. Defendants note that the NGA, unlike other fed-
eral condemnation statutes, does not authorize imme-
diate possession through a statutory “quick take 
power.” Statutory quick take powers allow for con-
demnation and immediate possession prior to compen-
sation.9 Defendants conclude that since the NGA has 
                                                      
9 Quick take powers exists in statutes such as the Atomic Energy 
Act and the Second War Powers Act and give the federal govern-
ment the right of possession immediately upon a declaration of 
public use and assurance that the government will pay full, just 
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no quick take provision, Transco may not seek an injunc-
tion to make a procedural end run around the statute. 
See Transwestern Pipeline Co. v. 17.19 Acres of Prop-
erty Located in Maricopa County, 550 F.3d 770, 774 
(2008) (collecting cases) (holding that the “NGA does 
not authorize quick-take power, nor can it be 
implied”). This is true. 

The key distinction here, however, is the presence 
of a substantive right to condemn. In Transwestern 
Pipeline Co., the Ninth Circuit held that a “district 
court lacks authority to grant a preliminary injunction 
under Rule 65 if the party does not have a substantive 
right to the injunction. Transwester Pipeline Co., 550 
F.3d at 774 (citing Grupo Mexicano de Desarollo S.A. 
v. Alliance Bond Fund, Inc., 527 U.S. 308, 323 (1999)) 
(emphasis added). Thus, a party seeking a preliminary 
injunction must first obtain a substantive right through 
“an order of condemnation before taking possession.” 
Transwestern Pipeline, 550 F.3d at 777. Fatal to the 
plaintiff in Transwestern Pipeline Co. was its failure 
to first secure a substantive right to condemn. See id. 
{“Transwestern did not file any summary judgment 
motion before seeking immediate possession.”). How-
ever, once a right to condemn is established, a district 
court may order a plaintiff to “deposit the full estimated 
amount of the taking and engage in the standard pre-
liminary injunction analysis.” Id. 

In this case, unlike Transwestern Pipeline, this 
Court has found a substantive right to condemn by 
granting partial summary judgment as explained above. 
Thus, the Court turns to the standard preliminary 

                                                      
compensation. United States v. Parcel of Land, etc., 100 F. Supp. 
498, 501, 503, n.8 (D.D.C. 1951)). 
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injunction analysis. A party seeking a preliminary 
injunction must show four elements: (1) a substantial 
likelihood of success on the merits, (2) irreparable 
injury will be suffered unless an injunction is issued, 
(3) the potential injury to the movant outweighs the 
damages the proposed injunction may cause the 
opposing parties, and (4) the injunction would not be 
adverse to the public interest. Siegel v. LePore, 234 
F.3d 1163, 1176 (11th Cir. 200) (en banc). 

i. Substantial Likelihood of Success on the 
Merits 

First, Transco must show a substantial likelihood 
of success on its claims for condemnation. The Court’s 
determination that Transco is entitled to partial sum-
mary judgment above means not only a substantial 
likelihood of success on the merits, but also success in 
fact. See Sabal Trail, 2016 WL 3248367, at *5 (“[T]he 
Court has concluded not merely that Sabal Trail is 
likely to succeed on the merits of its claims but that 
Sabal Trail has succeeded on the merits of its claims.”). 
Here, because Transco has succeeded on the merits of 
its condemnation claims, the Court finds that the first 
showing for a preliminary injunction is met. 

ii. Irreparable Injury 

Second under the preliminary injunction analysis, 
Transco must show that it will suffer irreparable 
injury unless an injunction for immediate access is 
issued. The touchstone inquiry to irreparable injury is 
whether there is an adequate remedy at law to recover 
damages. Sampson v. Murray, 415 U.S. 61, 90 (1974). 
If there is a “possibility that adequate compensatory or 
other corrective relief will be available at a later date,” 



App.107a 

the injury is not irreparable. Id. Typically, economic 
injuries, such as money losses, are not irreparable 
because they can be “undone through monetary 
remedies,” such as a later money judgment. Scott v. 
Roberts, 612 F.3d 1279, 1295 (11th Cir. 2010) (quoting 
Cunningham v. Adams, 808 F.2d 815, 821 (11th Cir. 
1987)). However, non-economic injuries like the “the 
loss of customers and goodwill [are] irreparable 
injur[ies].” BellSouth Communications, Inc. v. MCI 
Metro Access Transmission, LLC, 425 F.3d 964, 969 
(11th Cir. 2005) (quoting Ferrero v. Associated 
Materials Inc., 923 F.2d 1441, 1449 (11th Cir. 1991)). 

Defendants argue that an injunction is improper 
because the only harm to Transco is economic in nature. 
Defendants point out that Transco is a private, for-
profit company and delays in pipeline construction 
consist of lost profits and breach of contract penalties. 
However, even though such injuries are economic, there 
is no “possibility that adequate compensatory or other 
relief will be available at a later date.” Scott, 612 F.3d 
at 1295. In a condemnation action, unlike other civil 
actions, a victorious plaintiff does not receive compen-
sation for injuries suffered by delays in access to the 
property, nor is the Court aware of other actions to 
recover such damages. Thus, courts in NGA con-
demnation actions readily find irreparable harm. See, 
e.g., Gulf Crossing pipeline Co. v. 86.36 Acres of Land, 
More or Less, No. CIV.A.08-689, 2008 WL 2465892, 
at *6 (W.D. La. June 18, 2008). 

Here, delays in the Dalton Expansion cost Transco 
“hundreds of thousands of dollars per day” by way of 
contractual penalties and lost revenues. (Mathis Decl. 
¶ 10). In addition to these irreparable economic harms, 
Transco alleges reputational damage from failing to 
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meet deadlines and other harms to the local community. 
(Id. ¶ 11). The local community, as determined by the 
FERC, requires increased access to natural gas provided 
by the Dalton Expansion. Furthermore, expenditures 
toward construction on the project benefit local econ-
omies directly. (Id. ¶ 12). Thus, the Court finds that 
Transco will suffer irreparable injury if not given 
immediate access given the absence of subsequent 
compensatory relief and non-economic injures.10 

The Court disagrees with Defendants’ arguments 
that Transco cannot seek equitable relief because of 
unclean hands. Although Transco voluntarily entered 
into contracts to provide an in-service date of May 
2017, such “self-inflicted” deadlines do not preclude 
relief. See, e.g., Rockies Exp. Pipeline LLC v. 4.895 
Acres of Land, No. 2:08-cv-554, 2008 WL 4758688, at 
*3 (S.D. Ohio Oct. 27, 2008); USG Pipeline Co. v. 1.74 
Acres in Marion Cty., 1 F. Supp. 2d 816, 825-26 (E.D. 
Tenn. 1998). In-service deadlines are not simply agreed 
to as a matter of bilateral contract in this context. 
Such deadlines are driven by customers’ seasonal gas 
and heating requirements and are a pre-requisite to 
final FERC approval given the requirement of “open 
season” bidding periods for gas supply contracts. 
Transcontinental Gas Pipeline Co., LLC, Docket No. 
CP15-117, 156 FERC ¶ 61,092, 2016 WL 4198689, at 
*2 (Aug. 3, 2016). In conclusion, the Court finds that 

                                                      
10 Defendants argue that by passing costs along to customers 
and others Transco can recoup any economic injuries. However, 
such recoupment is not a judicial remedy, and thus, not properly 
subject to an irreparable harm analysis, which concerns the avail-
able legal remedies to recover monetary losses. See Sampson, 415 
U.S. at 94 (analyzing irreparable harm and the possibility of 
subsequent relief within “the ordinary course of litigation”). 
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Transco can show irreparable harm and is not 
foreclosed under the doctrine of unclean hands from 
seeking equitable relief. 

iii. Injury to the Movant Outweighs any 
Damage by the Injunction 

Third, under the preliminary injunction analysis, 
Transco must show that its injury in not obtaining an 
injunction outweighs any damage caused by the injunc-
tion. In NGA cases, courts measure the defendant 
landowner’s damage based on the difference between 
losing possession immediately as opposed to losing 
possession after compensation is determined. See Sabal 
Trail Transmission, 2016 WL 3248367, at *6 (reasoning 
that the “defendants’ interest in the land would still 
be disturbed, albeit at a later time, if just compensation 
was determined first”) (quoting East Tennessee Natural 
Gas Co. v. Sage, 361 F.3d 808, 829 (4th Cir. 2004)) 
(internal quotations omitted). Courts have described 
this difference in time as “slight at best” given 
assurances of adequate compensation through bond. 
Sage, 361 F.3d at 829; see also Gulf Crossing Pipeline 
Co. v. 86.36 Acres of Land, More or Less, No. 08-689, 
2008 WL 2465892, at *6 (W.D. La. June 18, 2008). 
Courts measure the Plaintiff’s damages based on the 
cost of delay in accessing the property to begin con-
struction. See Sage, 361 F.3d at 829. 

Here, affidavits establish that Transco’s damages 
from delays in accessing these properties to begin the 
Dalton Expansion’s construction are great. The total 
cost of the project is over $470 million and delays to 
construction are estimated at “hundreds of thousands 
of dollars per day.” (Mathis Decl. ¶ 10). Furthermore, 
delays to access increase the risk that project deadlines 
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imposed by Transco’s private contracts with Atlanta 
Gas Light, Oglethorpe Power, and City of Cartersville 
(May 201 7), in addition to the FERC imposed deadline 
(August 2018), will be missed. (Id. ¶ 11). Most impor-
tantly, Transco obtained a real estate appraisal from 
an independent, certified appraiser and agreed to post 
an appropriate bond to ensure adequate compensa-
tion. (Id. ¶ 13). 

The Court finds that the interests in this case 
weigh in favor of Transco given the magnitude of the 
project, the substantial financial hardship of delayed 
access, and imminent project deadlines. Importantly, 
Transco agrees to pay adequate bond. Thus, the Court 
finds that the injury to the movant outweighs the 
damage from a preliminary injunction granting imme-
diate access. 

iv. The Public Interest 

Fourth, under the preliminary injunction analysis, 
Transco must show that granting access is not adverse 
to the public interest. In this case, the findings of the 
FERC are instructive as to the public interest: “Based 
on the benefits the project will provide and the minimal 
adverse impacts on existing shippers, other pipelines 
and their captive customers, and landowners and 
surrounding communities, we find, consistent with 
the Certificate Policy Statement and NGA section 7(c), 
that the public convenience and necessity requires the 
approval of Transco’s proposal.” Transcontinental Gas 
Pipeline Co., Docket No. CP15-117, 156 FERC ¶ 61,092, 
2016 WL 4198689, at *8 (Aug. 3, 2016). Furthermore, 
the Dalton Expansion not only provides a gas pipeline, 
but substantial benefits to the local economy: construc-
tion costs will generate approximately $450,000,000 in 
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economic activity within the state and employ 2,170 
workers for the construction phase. William J. Smith & 
Hilde Patron, The Economic Impact of the Proposed 
Dalton Expansion in Georgia, CTR. FOR BUS. AND ECON. 
RESEARCH, UNIV. OF W. GA., Mar. 2015, at 8-10, http://
elibrary.ferc.gov//idmws/file_list.asp?document_id=
14314127. Thus, given the FERC finding of a public need 
and proof of significant economic benefits, the Court 
finds that an injunction allowing access is not adverse 
to the public interest. 

In conclusion, the Court finds that Transco can 
show each element necessary for a preliminary injunc-
tion: (1) not only a substantial likelihood of success on 
the merits of condemnation but success in fact, (2) 
irreparable injury if an injunction for immediate 
access is not issued, (3) the potential injury to Transco 
in delays outweighs the damages of immediate access 
given the assurance of compensation by bond, and (4) 
the injunction would not be adverse to the public interest 
given FERC findings and a significant economic stim-
ulus. Siegel, 234 F.3d at 1176. Thus, Transco is entitled 
to a preliminary injunction granting immediate access 
subject to the conditions set forth below. 

c. Limits on Condemnation 

The Court’s duty is to “enforce” the FERC Certif-
icate, but the scope of that certificate must be “construed 
narrowly against the party exercising the power 
. . . because exercise of the power of eminent domain 
is in derogation of property rights and may be subject 
to abuse.” Tennessee Gas Pipeline Co. v. 104 Acres of 
Land More or Less in Providence Co., 749 F. Supp. 427, 
431-432 (D.R.I. 1990) (citing collected cases). Accord-
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ingly, the Court places several conditions on the equit-
able relief granting immediate access. Int’l Cosmetics 
Exch., Inc. v. Gapardis Health & Beauty Inc., 303 F.3d 
1242, 1246 (11th Cir. 2002). 

The Court adopts the physical placement of the 
easements as located on the FERC-approved alignment 
sheets, corresponding survey plats, and legal descrip-
tions.11 Transco may not move the easements from 
these approved locations without FERC approval. The 
Court does not adopt the proposed easement terms 
offered by Transco, such as waivers of liability for 
keeping the easements clear. Sabal Trail Transmission, 
LLC, 2016 WL 3248367, at *3 (holding that even when 
a proposed easement is greater than allowed by a FERC 
Certificate a court may order condemnation but “need 
not draft the final easement terms to be recorded as a 
Grant of Easement”). 

d. Bond Requirements 

Prior to injunctive relief, a party typically must 
provide adequate security through the payment of a 
bond to prevent harm to the non-movant. See Fed. R. 
Civ. P. 65(c). In the context of an NGA condemnation, 
courts usually require a bond in proportion to the 

                                                      
11 Defendant Pinehill Investments (1:16-cv-03249) contends 
that the FERC never approved permanent access roads, only 
temporary access roads, during the construction phase. (Doc. No. 
21). The Court has reviewed the survey plats and FERC-
approved alignment sheets and determines that, for the time 
being, any such access road is temporary. However, because the 
parties agree on the location of the road, the issue does not 
foreclose summary judgment. The final determination on whether 
this access road is temporary or permanent will be dealt with at 
the final compensation phase. 
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value of the property being condemned. See Sabal 
Trail Transmission, LLC, 2016 WL 3248367, at 
Appendix C (requiring double the appraised value as 
bond). This payment ensures that the property owners 
will receive adequate compensation. 

Transco may not begin construction or enter the 
land before bond is posted. The Court requires twice 
the appraised value of each property’s easement prior 
to construction or entrance on the land. Because there 
is not yet an appraised value of each property’s ease-
ment on the docket, the parties are directed to file a 
joint motion with an appraised value for each proper-
ty’s easement and a proposed order directing Transco 
to pay the appropriate bond. If the parties cannot 
agree on an appraised value, the parties must file a 
joint motion listing each parties’ appraised value of the 
property’s easement, from which the Court will select 
an appraised value for purposes of bond determination. 
These joint motions must be filed within fourteen (14) 
days of the date of entry of this order. 

The Court will then review these appraisals and 
subsequently issue an order regarding bond. These 
appraised values will not bind any party during sub-
sequent compensation determinations and will only be 
used to make a bond determination. 

III. Conclusion 

For the reasons above, the Court GRANTS Plain-
tiff’s Motions for Partial Summary Judgment and 
GRANTS Plaintiff’s Motions for a Preliminary Injunc-
tion as follows: 
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 1:16-cv-02991-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 4); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 5); 

 1:16-cv-03217-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 3); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 4); 

 1:16-cv-03211-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 4); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 3); 

 1:16-cv-03218-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 3); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 4); 

 1:16-cv-03220-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 3); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 4); 

 1:16-cv-03223-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 3); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 4); 

 1:16-cv-03224-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 4); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 5); 

 1:16-cv-03230-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 3); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 4); 

 1:16-cv-03232-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 3); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 4); 

 1:16-cv-03233-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 4); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 5); 
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 1:16-cv-03234-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 5); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 4); 

 1:16-cv-03236-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 4); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 5); 

 1:16-cv-03238-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 3); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 2); 

 1:16-cv-03241-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 4); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 5); 

 1:16-cv-03242-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 2); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 3); 

 1:16-cv-03243-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 5); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 4); 

 1:16-cv-03245-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 2); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 3); 

 1:16-cv-03247-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 4); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 5); 

 1:16-cv-03249-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 4); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 5); 

 1:16-cv-03250-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 4); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 5); 
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 1:16-cv-03251-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 4); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 5); 

 1:16-cv-03254-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 4); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 5); 

 1:16-cv-03257-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 3); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 2); 

 1:16-cv-03258-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 3); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 2); 

 1:16-cv-03288-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 4); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 5); 

 1:16-cv-03290-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 5); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 6); 

 1:16-cv-03293-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 3); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 4); 

 1:16-cv-03295-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 2); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 3); 

 1:16-cv-03296-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 2); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 10); 

 1:16-cv-03297-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 3); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 2); 
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 1:16-cv-03301-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 3); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 2); 

 1:16-cv-03302-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 4); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 5); 

 1:16-cv-03307-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 4); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 5); 

 1:16-cv-03328-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 3); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 4); 

 1:16-cv-03363-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 3); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 4); 

 1:16-cv-03364-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 4); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 5); 

 1:16-cv-03371-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 5); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 6); 

 1:16-cv-03388-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 4); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 6); 

 1:16-cv-03390-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 4); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 5); 

 1:16-cv-03395-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 4); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 5); 
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 1:16-cv-03469-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 4); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 5); 

 1:16-cv-03497-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 4); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 5); 

 1:16-cv-03536-ELR: Plaintiff’s Motion for Partial 
Summary Judgment (Doc No. 3); Plaintiff’s 
Motion for Preliminary Injunction (Doc. No. 4). 

The Court DIRECTS the parties to file joint mo-
tions regarding bond as set forth herein. The Court 
makes clear that Transco may not begin construction 
or enter the land in question until Transco posts bond. 

SO ORDERED, this 10th day of November, 2016. 

 

/s/ Eleanor L. Ross  
United States District Judge 
Northern District of Georgia 
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RELEVANT CONSTITUTIONAL PROVISIONS 
STATUTES AND JUDICIAL RULES 

 

U.S. Const. amend. V 

No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a present-
ment or indictment of a Grand Jury, except in cases 
arising in the land or naval forces, or in the 
Militia, when in actual service in time of War or 
public danger; nor shall any person be subject for 
the same offence to be twice put in jeopardy of life 
or limb; nor shall be compelled in any criminal case 
to be a witness against himself, nor be deprived 
of life, liberty, or property, without due process of 
law; nor shall private property be taken for public 
use, without just compensation. 

15 U.S.C. § 717f.— 
Construction, Extension, or Abandonment of Facilities 

(a) Extension or Improvement of Facilities on 
Order of Court; Notice and Hearing 

Whenever the Commission, after notice and 
opportunity for hearing, finds such action neces-
sary or desirable in the public interest, it may by 
order direct a natural-gas company to extend or 
improve its transportation facilities, to establish 
physical connection of its transportation facilities 
with the facilities of, and sell natural gas to, any 
person or municipality engaged or legally author-
ized to engage in the local distribution of natural 
or artificial gas to the public, and for such purpose 
to extend its transportation facilities to commu-
nities immediately adjacent to such facilities or to 
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territory served by such natural-gas company, if 
the Commission finds that no undue burden will be 
placed upon such natural-gas company thereby: 
Provided, That the Commission shall have no 
authority to compel the enlargement of transporta-
tion facilities for such purposes, or to compel such 
natural-gas company to establish physical connec-
tion or sell natural gas when to do so would impair 
its ability to render adequate service to its 
customers. 

(b) Abandonment of Facilities or Services; Approval 
of Commission 

No natural-gas company shall abandon all or any 
portion of its facilities subject to the jurisdiction 
of the Commission, or any service rendered by 
means of such facilities, without the permission 
and approval of the Commission first had and 
obtained, after due hearing, and a finding by the 
Commission that the available supply of natural 
gas is depleted to the extent that the continuance 
of service is unwarranted, or that the present or 
future public convenience or necessity permit such 
abandonment. 

(c) Certificate of Public Convenience and Necessity 

(1) 

(A) No natural-gas company or person which will 
be a natural-gas company upon completion of 
any proposed construction or extension shall 
engage in the transportation or sale of 
natural gas, subject to the jurisdiction of the 
Commission, or undertake the construction or 
extension of any facilities therefor, or acquire 
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or operate any such facilities or extensions 
thereof, unless there is in force with respect 
to such natural-gas company a certificate of 
public convenience and necessity issued by 
the Commission authorizing such acts or 
operations: Provided, however, That if any 
such natural-gas company or predecessor in 
interest was bona fide engaged in trans-
portation or sale of natural gas, subject to the 
jurisdiction of the Commission, on February 7, 
1942, over the route or routes or within the 
area for which application is made and has 
so operated since that time, the Commission 
shall issue such certificate without requiring 
further proof that public convenience and 
necessity will be served by such operation, 
and without further proceedings, if applica-
tion for such certificate is made to the 
Commission within ninety days after February 
7, 1942. Pending the determination of any 
such application, the continuance of such 
operation shall be lawful. 

(B) In all other cases the Commission shall set 
the matter for hearing and shall give such 
reasonable notice of the hearing thereon to 
all interested persons as in its judgment may 
be necessary under rules and regulations to be 
prescribed by the Commission; and the 
application shall be decided in accordance 
with the procedure provided in subsection (e) 
of this section and such certificate shall be 
issued or denied accordingly: Provided, 
however, That the Commission may issue a 
temporary certificate in cases of emergency, 
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to assure maintenance of adequate service or 
to serve particular customers, without notice 
or hearing, pending the determination of an 
application for a certificate, and may by regu-
lation exempt from the requirements of this 
section temporary acts or operations for 
which the issuance of a certificate will not be 
required in the public interest. 

(2)   The Commission may issue a certificate of 
public convenience and necessity to a natural-gas 
company for the transportation in interstate 
commerce of natural gas used by any person for one 
or more high-priority uses, as defined, by rule, by 
the Commission, in the case of— 

(A) natural gas sold by the producer to such 
person; and 

(B) natural gas produced by such person. 

(d) Application for Certificate of Public Conveni-
ence and Necessity 

Application for certificates shall be made in writing 
to the Commission, be verified under oath, and 
shall be in such form, contain such information, 
and notice thereof shall be served upon such inter-
ested parties and in such manner as the Commis-
sion shall, by regulation, require. 

(e) Granting of Certificate of Public Convenience 
and Necessity 

Except in the cases governed by the provisos 
contained in subsection (c)(1) of this section, a 
certificate shall be issued to any qualified applicant 
therefor, authorizing the whole or any part of the 



App.123a 

operation, sale, service, construction, extension, 
or acquisition covered by the application, if it is 
found that the applicant is able and willing 
properly to do the acts and to perform the service 
proposed and to conform to the provisions of this 
chapter and the requirements, rules, and regula-
tions of the Commission thereunder, and that the 
proposed service, sale, operation, construction, ex-
tension, or acquisition, to the extent authorized by 
the certificate, is or will be required by the present 
or future public convenience and necessity; other-
wise such application shall be denied. The Com-
mission shall have the power to attach to the 
issuance of the certificate and to the exercise of the 
rights granted thereunder such reasonable terms 
and conditions as the public convenience and 
necessity may require. 

(f) Determination of Service Area; Jurisdiction of 
Transportation to Ultimate Consumers 

(1)   The Commission, after a hearing had upon 
its own motion or upon application, may determine 
the service area to which each authorization 
under this section is to be limited. Within such 
service area as determined by the Commission a 
natural-gas company may enlarge or extend its 
facilities for the purpose of supplying increased 
market demands in such service area without 
further authorization; and 

(2)   If the Commission has determined a service 
area pursuant to this subsection, transportation to 
ultimate consumers in such service area by the 
holder of such service area determination, even if 
across State lines, shall be subject to the exclusive 
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jurisdiction of the State commission in the State 
in which the gas is consumed. This section shall not 
apply to the transportation of natural gas to 
another natural gas company. 

(g) Certificate of Public Convenience and Necessity 
for Service of Area Already Being Served 

Nothing contained in this section shall be con-
strued as a limitation upon the power of the Com-
mission to grant certificates of public convenience 
and necessity for service of an area already being 
served by another natural-gas company. 

(h) Right of Eminent Domain for Construction of 
Pipelines, etc. 

When any holder of a certificate of public con-
venience and necessity cannot acquire by con-
tract, or is unable to agree with the owner of 
property to the compensation to be paid for, the 
necessary right-of-way to construct, operate, and 
maintain a pipe line or pipe lines for the trans-
portation of natural gas, and the necessary land 
or other property, in addition to right-of-way, for 
the location of compressor stations, pressure appa-
ratus, or other stations or equipment necessary to 
the proper operation of such pipe line or pipe lines, 
it may acquire the same by the exercise of the 
right of eminent domain in the district court of 
the United States for the district in which such 
property may be located, or in the State courts. 
The practice and procedure in any action or 
proceeding for that purpose in the district court of 
the United States shall conform as nearly as may 
be with the practice and procedure in similar 
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action or proceeding in the courts of the State 
where the property is situated: Provided, That 
the United States district courts shall only have 
jurisdiction of cases when the amount claimed by 
the owner of the property to be condemned ex-
ceeds $3,000. 

Fed. R. Civ. P. 65— 
Injunctions and Restraining Orders 

(a)  PRELIMINARY INJUNCTION. 

(1)   Notice. The court may issue a preliminary 
injunction only on notice to the adverse party. 

(2)   Consolidating the Hearing with the Trial on 
the Merits. Before or after beginning the hearing 
on a motion for a preliminary injunction, the court 
may advance the trial on the merits and con-
solidate it with the hearing. Even when con-
solidation is not ordered, evidence that is received 
on the motion and that would be admissible at 
trial becomes part of the trial record and need not 
be repeated at trial. But the court must preserve 
any party’s right to a jury trial.  

(b)  TEMPORARY RESTRAINING ORDER 

(1)   Issuing Without Notice. The court may issue a 
temporary restraining order without written or oral 
notice to the adverse party or its attorney only if:  

(A) specific facts in an affidavit or a verified 
complaint clearly show that immediate and 
irreparable injury, loss, or damage will result 
to the movant before the adverse party can 
be heard in opposition; and  
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(B) the movant’s attorney certifies in writing any 
efforts made to give notice and the reasons 
why it should not be required. 

(2)  Contents; Expiration. Every temporary 
restraining order issued without notice must state 
the date and hour it was issued; describe the injury 
and state why it is irreparable; state why the 
order was issued without notice; and be promptly 
filed in the clerk’s office and entered in the record. 
The order expires at the time after entry—not to 
exceed 14 days—that the court sets, unless before 
that time the court, for good cause, extends it for 
a like period or the adverse party consents to a 
longer extension. The reasons for an extension 
must be entered in the record. 

(3)   Expediting the Preliminary-Injunction Hear-
ing. If the order is issued without notice, the 
motion for a preliminary injunction must be set 
for hearing at the earliest possible time, taking 
precedence over all other matters except hearings 
on older matters of the same character. At the 
hearing, the party who obtained the order must 
proceed with the motion; if the party does not, the 
court must dissolve the order. 

(4)   Motion to Dissolve. On 2 days’ notice to the 
party who obtained the order without notice—or on 
shorter notice set by the court—the adverse party 
may appear and move to dissolve or modify the 
order. The court must then hear and decide the 
motion as promptly as justice requires. 

(c)  SECURITY. The court may issue a preliminary injunc-
tion or a temporary restraining order only if the movant 
gives security in an amount that the court considers 
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proper to pay the costs and damages sustained by any 
party found to have been wrongfully enjoined or 
restrained. The United States, its officers, and its 
agencies are not required to give security. 

(d)  CONTENTS AND SCOPE OF EVERY INJUNCTION AND 

RESTRAINING ORDER 

(1)   Contents. Every order granting an injunc-
tion and every restraining order must:  

(A) state the reasons why it issued; 

(B) state its terms specifically; and 

(C) describe in reasonable detail—and not by 
referring to the complaint or other docu-
ment—the act or acts restrained or required.  

(2)   Persons Bound. The order binds only the 
following who receive actual notice of it by 
personal service or otherwise:  

(A) the parties; 

(B) the parties’ officers, agents, servants, employ-
ees, and attorneys; and 

(C) other persons who are in active concert or 
participation with anyone described in Rule 
65(d)(2)(A) or (B). 

(e)  OTHER LAWS NOT MODIFIED. These rules do not 
modify the following: 

(1)   any federal statute relating to temporary 
restraining orders or preliminary injunctions in 
actions affecting employer and employee; 

(2)   28 U.S.C. §2361, which relates to prelimin-
ary injunctions in actions of interpleader or in the 
nature of interpleader; or  
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(3)   28 U.S.C. §2284, which relates to actions that 
must be heard and decided by a three-judge 
district court.  

(f)  COPYRIGHT IMPOUNDMENT. This rule applies to 
copyright-impoundment proceedings. 

Fed. R. Civ. P. 71.1— 
Condemning Real or Personal Property 

(a)  APPLICABILITY OF OTHER RULES. These rules govern 
proceedings to condemn real and personal property by 
eminent domain, except as this rule provides otherwise. 

(b)  JOINDER OF PROPERTIES. The plaintiff may join 
separate pieces of property in a single action, no 
matter whether they are owned by the same persons or 
sought for the same use. 

(c)  COMPLAINT 

(1)   Caption. The complaint must contain a cap-
tion as provided in Rule 10(a). The plaintiff must, 
however, name as defendants both the property—
designated generally by kind, quantity, and loca-
tion—and at least one owner of some part of or 
interest in the property. 

(2)   Contents. The complaint must contain a 
short and plain statement of the following:  

(A) the authority for the taking; 

(B) the uses for which the property is to be taken; 

(C) a description sufficient to identify the property; 

(D) the interests to be acquired; and 
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(E) for each piece of property, a designation of 
each defendant who has been joined as an 
owner or owner of an interest in it. 

(3)   Parties. When the action commences, the 
plaintiff need join as defendants only those persons 
who have or claim an interest in the property and 
whose names are then known. But before any 
hearing on compensation, the plaintiff must add 
as defendants all those persons who have or claim 
an interest and whose names have become known 
or can be found by a reasonably diligent search of 
the records, considering both the property’s char-
acter and value and the interests to be acquired. 
All others may be made defendants under the 
designation “Unknown owners.” 

(4)   Procedure. Notice must be served on all 
defendants as provided in Rule 71.1(d), whether 
they were named as defendants when the action 
commenced or were added later. A defendant may 
answer as provided in Rule 71.1(e). The court, 
meanwhile, may order any distribution of a 
deposit that the facts warrant. 

(5)   Filing; Additional Copies. In addition to filing 
the complaint, the plaintiff must give the clerk at 
least one copy for the defendants’ use and addi-
tional copies at the request of the clerk or a 
defendant. 

(d)  PROCESS 

(1)   Delivering Notice to the Clerk. On filing a 
complaint, the plaintiff must promptly deliver to 
the clerk joint or several notices directed to the 
named defendants. When adding defendants, the 



App.130a 

plaintiff must deliver to the clerk additional 
notices directed to the new defendants. 

(2)   Contents of the Notice 

(A) Main Contents. Each notice must name the 
court, the title of the action, and the defend-
ant to whom it is directed. it must describe the 
property sufficiently to identify it, but need 
not describe any property other than that to 
be taken from the named defendant. The 
notice must also state: 

(i) that the action is to condemn property; 

(ii) the interest to be taken; 

(iii) the authority for the taking; 

(iv) the uses for which the property is to be 
taken; 

(v) that the defendant may serve an answer 
on the plaintiff’s attorney within 21 
days after being served with the notice; 

(vi) that the failure to so serve an answer 
constitutes consent to the taking and to 
the court’s authority to proceed with the 
action and fix the compensation; and 

(vii) that a defendant who does not serve an 
answer may file a notice of appearance. 

(B) Conclusion. The notice must conclude with the 
name, telephone number, and e-mail address of 
the plaintiff’s attorney and an address within 
the district in which the action is brought 
where the attorney may be served. 

(3)   Serving the Notice 
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(A) Personal Service. When a defendant whose 
address is known resides within the united 
states or a territory subject to the admin-
istrative or judicial jurisdiction of the united 
states, personal service of the notice (without 
a copy of the complaint) must be made in 
accordance with Rule 4. 

(B) Service by Publication. 

(i) A defendant may be served by publica-
tion only when the plaintiff’s attorney 
files a certificate stating that the attor-
ney believes the defendant cannot be 
personally served, because after diligent 
inquiry within the state where the com-
plaint is filed, the defendant’s place of 
residence is still unknown or, if known, 
that it is beyond the territorial limits of 
personal service. Service is then made 
by publishing the notice—once a week for 
at least 3 successive weeks—in a news-
paper published in the county where the 
property is located or, if there is no such 
newspaper, in a newspaper with general 
circulation where the property is located. 
Before the last publication, a copy of the 
notice must also be mailed to every defend-
ant who cannot be personally served but 
whose place of residence is then known. 
Unknown owners may be served by 
publication in the same manner by a 
notice addressed to “Unknown Owners.” 

(ii) Service by publication is complete on the 
date of the last publication. The plain-
tiff’s attorney must prove publication 
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and mailing by a certificate, attach a 
printed copy of the published notice, and 
mark on the copy the newspaper’s name 
and the dates of publication. 

(4)   Effect of Delivery and Service. Delivering the 
notice to the clerk and serving it have the same 
effect as serving a summons under Rule 4. 

(5)   Amending the Notice; Proof of Service and 
Amending the Proof. Rule 4(a)(2) governs amending 
the notice. Rule 4 (1) governs proof of service and 
amending it. 

(e)  APPEARANCE OR ANSWER 

(1)   Notice of Appearance. A defendant that has 
no objection or defense to the taking of its prop-
erty may serve a notice of appearance designating 
the property in which it claims an interest. The 
defendant must then be given notice of all later 
proceedings affecting the defendant. 

(2)   Answer. A defendant that has an objection or 
defense to the taking must serve an answer 
within 21 days after being served with the notice. 
The answer must: 

(A) identify the property in which the defendant 
claims an interest; 

(B) state the nature and extent of the interest; 
and 

(C) state all the defendant’s objections and de-
fenses to the taking. 

(3)   Waiver of Other Objections and Defenses; 
Evidence on Compensation. A defendant waives all 
objections and defenses not stated in its answer. 
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No other pleading or motion asserting an addi-
tional objection or defense is allowed. But at the 
trial on compensation, a defendant—whether or 
not it has previously appeared or answered—may 
present evidence on the amount of compensation 
to be paid and may share in the award. 

(f)  AMENDING PLEADINGS. Without leave of court, the 
plaintiff may—as often as it wants—amend the com-
plaint at any time before the trial on compensation. 
But no amendment may be made if it would result in 
a dismissal inconsistent with Rule 71.1(i)(1) or (2). 
The plaintiff need not serve a copy of an amendment, 
but must serve notice of the filing, as provided in Rule 
5(b), on every affected party who has appeared and, as 
provided in Rule 71.1(d), on every affected party who 
has not appeared. In addition, the plaintiff must give 
the clerk at least one copy of each amendment for the 
defendants’ use, and additional copies at the request 
of the clerk or a defendant. A defendant may appear 
or answer in the time and manner and with the same 
effect as provided in Rule 71.1(e). 

(g)  SUBSTITUTING PARTIES. If a defendant dies, 
becomes incompetent, or transfers an interest after 
being joined, the court may, on motion and notice of 
hearing, order that the proper party be substituted. 
service of the motion and notice on a nonparty must be 
made as provided in Rule 71.1(d)(3). 

(h)  TRIAL OF THE ISSUES 

(1)   Issues Other Than Compensation; Compen-
sation. In an action involving eminent domain 
under federal law, the court tries all issues, 
including compensation, except when compensa-
tion must be determined: 
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(A) by any tribunal specially constituted by a 
federal statute to determine compensation; 
or 

(B) if there is no such tribunal, by a jury when a 
party demands one within the time to answer 
or within any additional time the court sets, 
unless the court appoints a commission. 

(2)   Appointing a Commission; Commission’s 
Powers and Report 

(A) Reasons for Appointing. If a party has 
demanded a jury, the court may instead 
appoint a three-person commission to deter-
mine compensation because of the character, 
location, or quantity of the property to be con-
demned or for other just reasons. 

(B) Alternate Commissioners. The court may 
appoint up to two additional persons to serve 
as alternate commissioners to hear the case 
and replace commissioners who, before a 
decision is filed, the court finds unable or 
disqualified to perform their duties. once the 
commission renders its final decision, the 
court must discharge any alternate who has 
not replaced a commissioner. 

(C) Examining the Prospective Commissioners. 
Before making its appointments, the court 
must advise the parties of the identity and 
qualifications of each prospective commis-
sioner and alternate, and may permit the 
parties to examine them. The parties may 
not suggest appointees, but for good cause 
may object to a prospective commissioner or 
alternate. 
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(D) Commission’s Powers and Report. A commis-
sion has the powers of a master under Rule 
53(c). its action and report are determined by 
a majority. Rule 53(d), (e), and (f) apply to its 
action and report. 

(i)  DISMISSAL OF THE ACTION OR A DEFENDANT 

(1)   Dismissing the Action 

(A) By the Plaintiff. If no compensation hearing 
on a piece of property has begun, and if the 
plaintiff has not acquired title or a lesser 
interest or taken possession, the plaintiff may, 
without a court order, dismiss the action as 
to that property by filing a notice of dismissal 
briefly describing the property. 

(B) By Stipulation. Before a judgment is entered 
vesting the plaintiff with title or a lesser inter-
est in or possession of property, the plaintiff 
and affected defendants may, without a court 
order, dismiss the action in whole or in part 
by filing a stipulation of dismissal. And if the 
parties so stipulate, the court may vacate a 
judgment already entered. 

(C) By Court Order. At any time before compen-
sation has been determined and paid, the 
court may, after a motion and hearing, dismiss 
the action as to a piece of property. But if the 
plaintiff has already taken title, a lesser 
interest, or possession as to any part of it, the 
court must award compensation for the title, 
lesser interest, or possession taken. 
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(2)   Dismissing a Defendant. The court may at 
any time dismiss a defendant who was unneces-
sarily or improperly joined. 

(3)   Effect. A dismissal is without prejudice unless 
otherwise stated in the notice, stipulation, or 
court order. 

(j)  DEPOSIT AND ITS DISTRIBUTION 

(1)   Deposit. The plaintiff must deposit with the 
court any money required by law as a condition to 
the exercise of eminent domain and may make a 
deposit when allowed by statute. 

(2)   Distribution; Adjusting Distribution. After a 
deposit, the court and attorneys must expedite 
the proceedings so as to distribute the deposit and 
to determine and pay compensation. If the compen-
sation finally awarded to a defendant exceeds the 
amount distributed to that defendant, the court 
must enter judgment against the plaintiff for the 
deficiency. If the compensation awarded to a 
defendant is less than the amount distributed to 
that defendant, the court must enter judgment 
against that defendant for the overpayment. 

(k)  CONDEMNATION UNDER A STATE’S POWER OF EMINENT 

DOMAIN. This rule governs an action involving eminent 
domain under state law. But if state law provides for 
trying an issue by jury—or for trying the issue of 
compensation by jury or commission or both—that law 
governs. 

(l)  COSTS. Costs are not subject to Rule 54(d). 
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TRANSCRIPT OF MOTIONS PROCEEDINGS 
—RELEVANT EXCERPTS 

(OCTOBER 26, 2016) 
 

UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
________________________ 

TRANSCONTINENTAL 
GAS PIPE LINE COMPANY, LLC, 

Plaintiff, 

v. 

80 ACRES, ET AL., 

Defendants. 
________________________ 

Docket No. 1:16-CV-02991-ELR 

Before: The Honorable Eleanor L. ROSS 
United States District Judge 

 

[October 26, 2016 Transcript, p. 121] 

  . . . determined and has been paid. So the drafters 
obviously knew that that would take some time to 
do. 

 They seek access immediately, not when the NGA 
or 71.1 says they can have it. Instead, immediately. 

 And they claim that there will be irreparable 
harm if it doesn’t happen based on three contracts: 
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Oglethorpe Power, Atlanta Gas Light, and The City 
of Cartersville. 

 Now, prior to the previously set date for a hearing, 
we had subpoenaed the President of AGL, the 
President of Oglethorpe Power to come to the 
hearing and to testify and to bring with them the 
contract that has these penalties in it, because, 
obviously, if Transco alleges that they are going 
to be penalized if they can’t get gas to them by 
May 1st, 2017, then we ought to be able to ask the 
person who knows about it, or at least see the con-
tract. 

 Well, because we—the court is not taking evidence 
in the context of this hearing, which I can under-
stand, the—we weren’t able to bring those 
individuals with knowledge, and we were not able 
to get them. Seems like if Transco is going to rely 
on that as the basis for their irreparable harm, 
why didn’t they bring the contracts. 

 I live in Cartersville, and I got the contract. It’s 
attached to our pleadings in response to the motion 
for preliminary injunction. I got the contract with 
the city of Cartersville. And here is a certified copy 
of it. 

 And if I may go back to the overhead, your honor, 
there is no penalty. The terms—article four, article 
four, the only thing that speaks to timing, and it 
does include that May 1st, 2017, date, but it 
doesn’t impose a penalty on Transco in the event 
that something slows down its pipeline. The 
contract will commence once they are ready to 
supply the gas. There’s no penalty. 
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 If, and so—but if you go back and look at their 
pleadings and look at the affidavit at things they 
say, in the affidavit, they have supporting as 
irreparable harm attached to their motion to meet 
critical project deadlines and avoid irreparable 
harm. Dalton expansions customers, including city 
of Cartersville, Transco must be granted immediate 
possession. Transco’s deadline is set because of 
contracts and commitments with the city of 
Cartersville. For each in-service delay, Transco 
faces contractual penalties, daily lost revenues, 
irrecoverable costs. 

 Well, there’s nothing under this contract that 
would impose such a cost on Transco. And since 
we only have one of the three that they claim to 
be the source of this irreparable harm, and they 
didn’t bring the others, I believe the court may 
infer that there aren’t any actual, you know, 
penalties under the other contracts, either, and 
Transco is simply making that up. 

 And it is simply making up the date of May 1st, 
2017. Why do I suspect this? Well, their environ-
mental assessment, we—Transco will cross three 
rivers, including the Etowah river, not far from 
my house, in order to complete this pipeline. It is 
considered by the EPD to be a cold-water fishery. 
Warm water. And I—this is an excerpt, page E-
39, from Transco’s environmental assessment. 
Time window of a construction, unless expressly 
permitted, are further restricted by the appropriate 
federal or state agency. Following—construction of 
this pipeline may only occur, warm water fisher-
ies, June 1st through November 30th. Unless they 
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build the pipeline across the river during Novem-
ber, they will have no opportunity possibly to 
make the May 1st, 2017, in-service date. 

 Their limitations on their ability to do certain 
things are simply inconsistent with what they are 
claiming to be a drop-dead date, after which they 
incur these awful penalties. Do you think that a 
rational company that was subject to—it prepared 
this environmental assessment. It knows their 
limitations to do certain types of construction at 
certain times of the year. Would they have 
obligated themselves to provide gas? Such that 
they have incurred penalties? Knowing that they 
are subject to such requirements? 

 That’s far from the evidence that the court can 
construe to be conclusive evidence of irreparable 
harm to Transco. 

 


	Transco-Cover
	Transco-Brief-2(k)
	Transco-Appendix-2(k)


 
 
    
   HistoryItem_V1
   TrimAndShift
        
     Range: all pages
     Trim: cut bottom edge by 126.00 points
     Shift: none
     Normalise (advanced option): 'original'
     Keep bleed margin: no
      

        
     D:20190306115110
      

        
     32
     0
     0
     No
     2686
     532
     None
     Up
     0.0000
     0.0000
            
                
         Both
         AllDoc
              

       PDDoc
          

     Smaller
     126.0000
     Bottom
      

        
     QITE_QuiteImposingPlus4
     Quite Imposing Plus 4.0k
     Quite Imposing Plus 4
     1
      

        
     172
     171
     172
      

   1
  

    
   HistoryItem_V1
   TrimAndShift
        
     Range: all pages
     Trim: cut left edge by 85.50 points
     Shift: none
     Normalise (advanced option): 'original'
     Keep bleed margin: no
      

        
     D:20190306115129
      

        
     32
     0
     0
     No
     2686
     532
     None
     Up
     0.0000
     0.0000
            
                
         Both
         AllDoc
              

       PDDoc
          

     Smaller
     85.5000
     Left
      

        
     QITE_QuiteImposingPlus4
     Quite Imposing Plus 4.0k
     Quite Imposing Plus 4
     1
      

        
     172
     171
     172
      

   1
  

    
   HistoryItem_V1
   TrimAndShift
        
     Range: all pages
     Trim: cut right edge by 85.50 points
     Shift: none
     Normalise (advanced option): 'original'
     Keep bleed margin: no
      

        
     D:20190306115148
      

        
     32
     0
     0
     No
     2686
     532
     None
     Up
     0.0000
     0.0000
            
                
         Both
         AllDoc
              

      
       PDDoc
          

     Smaller
     85.5000
     Right
      

        
     QITE_QuiteImposingPlus4
     Quite Imposing Plus 4.0k
     Quite Imposing Plus 4
     1
      

        
     172
     171
     172
      

   1
  

 HistoryList_V1
 QI2base





