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CAIN V. CHAPPELL2

SUMMARY*

Habeas Corpus / Death Penalty

The panel affirmed the district court’s denial of a habeas
corpus petition in a death penalty case.

The petitioner was convicted after a jury trial and
sentenced to death for two counts of first-degree murder,
burglary, and robbery.  Distinguishing Gautt v. Lewis, 489
F.3d 993 (9th Cir. 2007), the panel held that the petitioner
was not denied procedural due process through inadequate
notice of an attempted rape special circumstance, and his
constitutional rights were not violated when the prosecutor
presented this special circumstance to the jury.

The panel expanded the certificate of appealability to
include additional claims but held that these claims lacked
merit.  The panel held that the petitioner did not establish
guilt-phase ineffective assistance of counsel in his attorney’s
concession of guilt on the burglary counts, failure to object to
the attempted rape special circumstance, or failure to
investigate and present voluntary intoxication and mental
health defenses.

The panel held that the petitioner did not establish
penalty-phase ineffective assistance in counsel’s failure to
investigate and present mitigating evidence based on the
petitioner’s substance abuse, neurological and psychological
problems, and family background.  The panel concluded that

* This summary constitutes no part of the opinion of the court.  It has
been prepared by court staff for the convenience of the reader.
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the petitioner did not establish an Eighth Amendment claim
based on intellectual disability under Atkins v. Virginia.
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OPINION

RAWLINSON, Circuit Judge:

In this death penalty case, Petitioner Tracy Cain (Cain)
challenges the district court’s denial of his federal habeas
petition.  Cain was convicted and sentenced to death for the
murder of a couple, William and Modena Galloway, who
resided in a home next to Cain’s father.  The district court
denied Cain’s habeas petition, but granted a certificate of
appealability (COA) on Cain’s claim that he did not receive
adequate notice of the attempted rape special circumstance. 
We affirm the district court’s denial of Cain’s habeas petition.
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CAIN V. CHAPPELL4

I. BACKGROUND

In a criminal complaint, Cain was charged with the first-
degree murders of the Galloways.  The complaint further
alleged special circumstances premised on multiple murder,
rape or attempted rape, robbery or attempted robbery, and
burglary in connection with Mrs. Galloway’s murder.  With
respect to the rape special circumstance, Special Allegation
No. 4 provided:

It is further alleged that the murder of Modena
Shores Galloway was committed by
defendant, Tracy Dearl Cain, while the
defendant was engaged in the commission or
attempted commission of the crime of rape, in
violation of Penal Code section 261, within
the meaning of Penal Code section
190.2(a)(17).

The complaint also alleged special circumstances based on
multiple murder, burglary, and robbery or attempted robbery
associated with Mr. Galloway’s murder.  Cain was also
separately charged with the offenses of rape, burglary, and
robbery.

A second amended information alleged the same basic
offenses and special circumstances, albeit with some
additional details.  Unlike the original criminal complaint, the
amended information did not specifically allege attempted
rape as a special circumstance.  Instead, Special Allegation 6
stated:

It is further alleged that the murder of Modena
Shores Galloway was committed by
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CAIN V. CHAPPELL 5

defendant, Tracy D. Cain, while the defendant
was engaged in the commission of rape in
violation of Penal Code Section 261, within
the meaning of Penal Code Section
190.2(a)(17).

Cain did not raise any pre-trial objections to the allegations in
the amended information addressing the attempted rape
special circumstance.  See People v. Cain, 892 P.2d 1224,
1248 (Cal. 1995) (In Bank) (explaining that, after the
prosecution’s rebuttal, “the trial court raised the issue of
whether the information had provided defendant with
sufficient notice of the attempted rape basis of the special
circumstance”) (emphasis added).

The evidence at trial established that the Galloways lived
next door to Cain’s father.  See id. at 1233.  Mr. Galloway,
who was sixty-three years old, suffered from poor health and
a back injury, and “had a habit of keeping large amounts of
cash in his house.”  Id.

During the relevant period, Cain’s father went on a trip,
leaving Cain and his younger brother, Val, at the residence. 
See id. at 1234.  On the night of the Galloways’ murders,
Cain and Val had a party at their father’s house.  See id. 
Ulysses Anthony Mendoza (Mendoza), Floyd Clements
(Clements), David Cerda (Cerda), Rick Albis (Albis), and
Kevin Walker (Walker) attended the party.  See id.

Mendoza testified that Cain was agitated and upset during
the party.  Cain threatened Mendoza and others when he was
unable to find ten dollars that was missing, and kicked a hole
in a door because he was angry with his brother.
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CAIN V. CHAPPELL6

Mendoza related that, at approximately 11:00 pm, Cain
asked Mendoza to accompany him to the 7-Eleven to
purchase beer.  As they were walking to the 7-Eleven, Cain
asked Mendoza if he “wanted to help him burglarize or rob
that house next door to his house.”  According to Mendoza,
Cain stated that he wanted to burglarize the residence “so he
can get thousands.”  Mendoza refused because he “[d]idn’t
have the nerve.”

At the 7-Eleven, Mendoza and Cain met Richard Willis
(Willis) and Willis’ friend, Shawn.  Cain asked them if they
had any cocaine.  While riding in Shawn’s vehicle, Cain
made a “strangling motion” to Mendoza, after which
Mendoza asked to be dropped off for fear that “something
foolish would happen.”  Mendoza returned to the Cain
residence.

When Cain arrived at the residence, he “called [Mendoza]
a pussy . . . [b]ecause [Mendoza] wouldn’t help him.” 
Mendoza then saw Cain and Cerda leave the residence. 
Cerda returned to the Cain residence alone.  At some point,
Val asked Cerda to check on his brother.  After a few seconds
or minutes, Cerda returned without Cain.  When Cain
eventually returned to the residence, he “had blood on his hat,
inner part of his hat, on his cheek, on his right foot, [and] on
his pant leg.”  Cain stated that “he had thousands” and
Mendoza recalled that Cain had “a lot of money in his left
palm.”  Cain also remarked that he “blipped somebody.”

The next morning, Mendoza observed Cain sleeping in a
recliner in the living room.  Mendoza noticed that Cain had
$500 next to him on a table.  Mendoza also observed that
Cain’s “knuckles were torn up.”  Later in the day, Mendoza
and Cain went shopping.  Cain paid cash for new basketball

  Case: 13-99008, 09/13/2017, ID: 10578639, DktEntry: 67-1, Page 6 of 44
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CAIN V. CHAPPELL 7

shoes, a hat, and a car stereo.  According to Mendoza, Val
asked Cain if he had killed someone and Cain responded,
“That’s on them. . . .”

The following day, Mendoza attended a barbecue at the
Cain residence.  During the barbecue, Cain threatened
Mendoza if he refused to let Cain use his truck.  Mendoza
noticed that Cain had placed a box in the truck containing
rags, sticks, and wires.  Cain subsequently disposed of the
box near the beach.

Dr. Frederick Lovell, Chief Medical Examiner for
Ventura County, performed an autopsy on Mr. Galloway’s
body.  Dr. Lovell observed numerous bruises on Mr.
Galloway’s body and “hemorrhage over the entire left side of
[his] head from front to back on bone, and . . . hemorrhage in
and around the brain underneath.”  Dr. Lovell stated that there
was a minimum of thirteen separate blows on Mr. Galloway’s
body and that Mr. Galloway died from trauma to his brain.1

Dr. Ronald O’Halloran, Assistant Medical Examiner for
Ventura County, examined Mrs. Galloway’s body.  Dr.
O’Halloran observed “multiple injuries on [Mrs. Galloway’s]
face.”  Mrs. Galloway suffered “a baselar skull fracture” and
“a hemorrhage in the space around the brain.”  Dr.
O’Halloran determined that Mrs. Galloway died from
“traumatic head injuries.”

1 The evidence reflected that “[a] broken child’s rocking chair,
splattered with blood and missing a rocker and an armrest support, was
found next to Mr. Galloway’s body in the hallway.”  Cain, 892 P.2d at
1236.
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CAIN V. CHAPPELL8

Dr. O’Halloran observed Mrs. Galloway “lying on her
back on the bed . . . with her feet and legs extending over the
side of the bed.”  According to Dr. O’Halloran, Mrs.
Galloway’s “legs were spread wide apart, exposing her
genital area; and she was nude from the waist down.”  There
was also “a pillow lying over her head” and “blood splatters
on the wall.”  “There was moist fluid coming out of her
vaginal area, and . . . a streak of brownish-red material that
appeared to be blood coming from or coming from close to
her vaginal area.”

During Mrs. Galloway’s autopsy, Dr. O’Halloran
“surgically removed the vagina and examined it” for injuries. 
Dr. O’Halloran discovered “a one centimeter long tear . . .
inside the vaginal opening. . . .”  Due to the lack of
hemorrhage, Dr. O’Halloran opined that he may have caused
the tear during his examination.  Dr. O’Halloran also noted
that the absence of injuries did not preclude a finding that
Mrs. Galloway was raped.

Edwin Jones (Jones), a criminalist, testified as a hair
expert.  Jones determined that fifteen hairs found in Mrs.
Galloway’s panties, pajama bottom, slipper socks, and
pajama top were microscopically similar to Cain’s hair
samples.  Jones eliminated Mendoza, Cerda, and Clements as
sources of the pubic hairs found on Mrs. Galloway’s body. 
Jones also performed a chemical analysis of enzymes in the
hair samples and determined that he could not eliminate Cain.

Dr. Bruce Woodling testified as an expert on sexual
assault.  Dr. Woodling related that he had examined
approximately 2,000 sexual assault victims.  After examining
Mrs. Galloway, Dr. Woodling concluded that Dr.
O’Hallaron’s testimony that he may have caused the vaginal
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CAIN V. CHAPPELL 9

tear was not a “likely explanation.”  Dr. Woodling related that
he had never observed a similar tear during removal and
examination of the vagina in the rape cases in which he
participated.  Dr. Woodling opined that the laceration was “a
classic injury of a forced penile-type penetration . . .”

Detective Billy Tatum of the Oxnard Police Department
testified that he investigated the Galloway homicides. 
Detective Tatum spoke with Mendoza and did not observe
any injuries on Mendoza’s hands.  Detective Tatum
subsequently obtained an arrest warrant for Cain and
interviewed Cain at the police station.  The tape recorded
interview was played to the jury.

During the taped interview, Cain initially stated that he
remained at his residence on the night of the Galloways’
murders, except to go to the store, and  “stayed at home” the
following day.  Cain related that he found out about the
Galloways’ murders on the following Monday, when he
returned home from work. Cain explained that the bruise on
his shoulder was from his girlfriend and the cuts on his
fingers were from playing with his dog.

Cain eventually admitted that he went into the Galloways’
residence, but denied committing the murders.  After
inquiring if the police had any evidence that Cain “killed
them,” Cain admitted that he and other individuals entered the
residence on Saturday to “wipe[ ] away the fingerprints.” 
Cain also eventually acknowledged that he was in the
Galloways’ residence during the murders, and he asserted that
Albis placed a pillow cover over Mrs. Galloway’s face.  Cain
mentioned that Cerda and Mendoza hit Mr. Galloway and
Mendoza struck Mr. Galloway with a chair.  According to
Cain, his fingerprints may have been on the chair because he

  Case: 13-99008, 09/13/2017, ID: 10578639, DktEntry: 67-1, Page 9 of 44
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CAIN V. CHAPPELL10

“picked it up and . . . moved it.”  Cain conveyed that he did
not know who raped Mrs. Galloway, but that Albis struck her
in the hallway and placed her on the bed.

Detective Tatum testified that there was a malfunction in
the audio tape during the interview, and the tape “just stopped
playing . . . on Side 1.”  During the malfunction, Cain
admitted to stealing $500 from the Galloways’ residence.

Prior to jury deliberations, the trial court expressed
concern about the attempted rape special circumstance. 
Specifically, the trial court observed that the information did
not specifically charge attempted rape, although the
information charged attempted robbery.  Cain’s counsel
responded:

But to be quite candid about it, I’ve read
Section 190.2 numerous times.  I’m aware it
says commission or attempted commission.  I
can’t in good conscience say that I am
surprised at this late date.  I think it’s clear the
entire thrust of the testimony from all the
doctors was an actual rape . . . I’m aware of
the section.  I’m aware how it is plead, and
I’m aware of these jury instructions.  And I’m
not going to sit here and pretend that I’m
surprised and I’m going to holler foul at the
D.A. at this late time. . . . I was aware and I
heard [the prosecutor] and I could have
objected but I didn’t because I think that he’s
entitled to argue under Section 190.2
commission or attempted commission. . . . But
I don’t think Tracy Cain and the defense is
[sic] prejudiced. . . .

  Case: 13-99008, 09/13/2017, ID: 10578639, DktEntry: 67-1, Page 10 of 44
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Based on counsel’s statement, the trial court did not pursue
the issue further.

The trial court instructed the jury that it could find the
special circumstance if “the murder was committed while the
defendant was engaged in or was an accomplice in the
commission or attempted commission of a burglary[,] a
robbery or a rape” and that “the defendant intended to kill a
human being or intended to aid another in the killing of a
human being[.]”  The trial court also instructed the jury that
“the special circumstance referred to in these instructions is
not established if the burglary, robbery or rape was merely
incidental to the commission of the murder.”

The jury found Cain guilty of first-degree murder,
burglary, and robbery, but acquitted Cain on the rape charge. 
The jury determined that Cain murdered Mr. Galloway during
the commission or attempted commission of burglary and
robbery.  The jury also concluded that Cain murdered Mrs.
Galloway during the commission or attempted commission of
rape, burglary, and robbery.

During the penalty phase, Anita Parker (Parker) testified
that she was assaulted by Cain.  According to Parker, Cain
struck her in the head with a tire iron and kicked her during
an altercation.

Nicholas Perez (Perez), a juvenile detention officer,
related that Cain hit him with his fist as Perez was escorting
Cain.  According to Perez, his nose was broken and he
required six stitches above his left eye.

David Wheat (Wheat), a state prison supervisor, testified
on Cain’s behalf. Wheat informed the jury that, when Cain
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CAIN V. CHAPPELL12

was incarcerated, he was permitted to work on a fence crew,
a position reserved for inmates with no discipline problems.
In his reports, Wheat rated Cain with the “highest number”
available due to Cain’s good “work habits.”

Reynaldo Duran (Duran), a training specialist with the
Arizona State Department of Corrections, supervised a
ground crew to which Cain was assigned. Duran reported that
Cain was rated highly for his cooperation, effort, and
responsibility.

Wilma Cain (Wilma), Cain’s stepmother, testified that
Cain was one of eleven children and that Cain’s mother died
during the Jonestown massacre.  Wilma described Cain as a
“typical boy” growing up.  Wilma conveyed that she was
shocked that Cain was convicted of the Galloways’ murders
because “it didn’t sound like Tracy[.]”  Wilma related that
Cain “got along with everybody.”

Persey Cain (Persey), Cain’s father, also testified that
Cain’s mother died at Jonestown.  Persey described Cain as
“a good kid” and a “typical . . . boy” during his youth.  Persey
was shocked by the crime because “it didn’t sound like Tracy
Cain[.]”  Persey related that Cain had “never been in any kind
of problem other than . . . car theft.”

In his penalty-phase closing argument, Cain’s counsel
emphasized that the prosecution never demonstrated that Cain
premeditated or planned to murder the Galloways and that
there was “no deliberate killing.”  Defense counsel also
argued that Cain was severely impaired due to his drug use
before the murders.  His counsel maintained that “[w]e know
he was intoxicated.  Witness after witness came in and
testified. . . . He was using crack. . . . [T]he truth is he was
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CAIN V. CHAPPELL 13

impaired.”  Cain’s counsel contrasted the Galloways’ murders
with specific cases of brutal, premeditated homicides.  He
asserted that, in contrast to those cases, Cain was “drug-
impaired” and “act[ed] in a rage reaction” without any
premeditation.  He argued that Cain’s mother died when Cain
was young; that Cain failed to finish school; and that Cain
lacked many advantages described by the prosecution.  In
addition, defense counsel focused on positive reports Cain
received while incarcerated.

Defense counsel emphasized that Mendoza was never
arrested and that Cerda did not face the death penalty or “life
without parole.”  Defense counsel remarked that Cain was
“the only one that’s going to end up in jail for the rest of his
life, whether he gets the gas chamber in jail or whether he
dies in jail.”  Cain’s counsel argued that life in prison was the
proper punishment given the circumstances of life in prison. 
Finally, Cain’s counsel argued that:

[a]n unplanned, drug-impaired act with no
foreseen consequences has cost Tracy Cain
his life.  But . . . there still is value in his life. 
He proved it in prison before.  He proved it
with his prison records, and he can prove it
again if you give him the chance.

The jury sentenced Cain to death based on his first-degree
murder of Mrs. Galloway and the multiple murder, attempted
rape, burglary, and robbery special circumstances.  The jury
also sentenced Cain to death for the first-degree murder of
Mr. Galloway and special circumstances involving robbery
and burglary.
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On direct appeal, the California Supreme Court affirmed
Cain’s convictions and sentence.  See Cain, 892 P.2d at 1276. 
Relevant to this appeal, the Court rejected Cain’s claim that
he received inadequate notice of the attempted rape special
circumstance.  See id. at 1248–49.  The Court held:

We find no statutory error in the language
used to allege the rape special circumstance. 
Although consistency in the form of charging
special circumstances is preferable, the rape
special circumstance as alleged satisfactorily
charged defendant and was not misleading. 
Under the statute, the rape special
circumstance specifically includes that the
crime was committed during the attempted
commission of a rape.  The information
specifically referred to the statute defining the
special circumstance.  Under these
circumstances, the rape special-circumstance
allegation provided the express notice of the
charges against defendant required under state
law in a capital case.

Id. at 1249 (citations and internal quotation marks omitted). 
The Court emphasized Cain’s counsel’s acknowledgment that
he was not surprised by the prosecution’s arguments and the
jury instructions premised on attempted rape.  See id.  The
Court observed:

since the information was sufficient to
provide the required notice, and defendant’s
counsel stated defendant was neither surprised
nor prejudiced by the argument and
instructions relating to attempted rape as the
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CAIN V. CHAPPELL 15

basis of the rape special circumstance,
defendant’s constitutional right to notice of
the charges against him was not
compromised.

Id. (citations omitted).  The Court rejected Cain’s related
arguments that the information was constructively amended
to include attempted rape, and that his counsel was ineffective
in failing to object to the attempted rape special circumstance. 
See id. at 1249 n.17.

Cain subsequently sought federal habeas relief.  In Claim
1(6) of his third amended habeas petition, Cain asserted that
he did not receive constitutionally adequate notice of the
attempted rape special circumstance and that the prosecution
engaged in prosecutorial misconduct when it argued the
special circumstance to the jury.  In Claim 3(7), Cain
contended that his constitutional rights were violated when
the state trial court instructed the jury on the attempted rape
special circumstance.

The district court denied Cain’s claims, but granted a
certificate of appealability “as to Claims 1(6) and 3(7)
regarding the constitutional adequacy of Petitioner’s notice of
the attempted rape special circumstance charge.”

Cain filed a timely amended notice of appeal.

II. STANDARDS OF REVIEW

“We review de novo the district court’s denial of [Cain’s]
petition for a writ of habeas corpus and review its factual
findings for clear error. . . .”  Smith v. Ryan, 823 F.3d 1270,
1278 (9th Cir. 2016), cert. denied, 137 S. Ct. 1283 (2017)
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CAIN V. CHAPPELL16

(citation omitted).  Because Cain filed his federal habeas
petition after April 24, 1996, the Antiterrorism and Effective
Death Penalty Act of 1996 (AEDPA) applies.  See Mann v.
Ryan, 828 F.3d 1143, 1151 (9th Cir. 2016) (en banc).  Under
the AEDPA, habeas relief is warranted if the state court’s
adjudication of Cain’s claims “was contrary to or involved an
unreasonable application of, clearly established Federal law,
as determined by the Supreme Court of the United States.” 
28 U.S.C. § 2254.  We may also grant relief if the state
court’s decision “was based on an unreasonable
determination of the facts in light of the evidence presented
in the State court proceeding.”  Id.

“An adjudication is contrary to clearly established
Supreme Court precedent if the state court arrives at a
conclusion opposite to that reached by the Supreme Court on
a question of law or if the state court decides a case
differently than the Supreme Court has on a set of materially
indistinguishable facts.”  Mann, 828 F.3d at 1151 (citation,
alterations, and internal quotation marks omitted).  “It is an
unreasonable application of clearly established Supreme
Court precedent if the state court identifies the correct
governing legal principle from the Supreme Court’s decisions
but unreasonably applies that principle to the facts of the
prisoner’s case.”  Id. (citation and internal quotation marks
omitted).  “An unreasonable application of federal law is
different from an incorrect application of federal law.” Id.
(citation and alteration omitted) (emphases in the original). 
“The federal habeas court may not issue the writ simply
because that court concludes in its independent judgment that
the relevant state-court decision applied clearly established
federal law erroneously or incorrectly.”  Id. (citation and
internal quotation marks omitted).  “A state court’s
adjudication is unreasonable only if the federal habeas court
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CAIN V. CHAPPELL 17

concludes that no fairminded jurist could conclude that the
adjudication was consistent with established Supreme Court
precedent. . . .”  Id. at 1151–52 (citation omitted).

III. DISCUSSION

A. Certified Issue—Adequate Notice of the
Attempted Rape Special Circumstance

Cain contends that habeas relief is warranted because he
did not receive adequate notice of the attempted rape special
circumstance and the prosecutor improperly relied on an
attempted rape special circumstance that was not charged in
the information.

The Supreme Court has clearly established that a
defendant must receive adequate notice of the charges against
him.  “No principle of procedural due process is more clearly
established than that notice of the specific charge, and a
chance to be heard in a trial of the issues raised by that
charge, if desired, are among the constitutional rights of every
accused in a criminal proceeding in all courts, state or
federal. . . .”  Cole v. Arkansas, 333 U.S. 196, 201 (1948)
(citation omitted).2

2 Citing Lopez v. Smith, 135 S. Ct. 1 (2014), the State contends that
Supreme Court precedent has not clearly established the requirement of
adequate notice of the specific theory under which a felony-murder special
circumstance would be proved.  In Lopez, the Supreme Court reversed our
grant of habeas relief premised on failure to provide adequate notice of an
aiding-and-abetting theory at trial.  See id. at 3.  The Supreme Court
faulted us for granting relief because the prosecutor focused on another
theory at trial, although the defendant previously received notice of
potential liability on an aiding-and-abetting theory.  See id.  The Supreme
Court observed that it was not disputed that the defendant “received

  Case: 13-99008, 09/13/2017, ID: 10578639, DktEntry: 67-1, Page 17 of 44
(17 of 49)

Pet. App. 17



CAIN V. CHAPPELL18

Relying on Gautt v. Lewis, 489 F.3d 993 (9th Cir. 2007),
Cain maintains that he was not properly informed of the
attempted rape special circumstance in the second amended
information.  However, Cain’s reliance on Gautt is entirely
misplaced.  In Gautt, we granted habeas relief because the
information failed to inform the petitioner that he was
charged with a specific sentencing enhancement that
significantly increased his potential sentence.  See id. at 998. 
We emphasized that “the pivotal fact” in that case was the
complete omission of any mention of the specific statute in
the information.  Id. at 999.  We observed that the charged
and uncharged conduct were dramatically different in that the
charged statute required “only that the defendant personally
used a firearm,” while the uncharged statute required that “the
defendant personally discharged a firearm.”  Id. (emphases
and internal quotation marks omitted).  Moreover, the
charged offense was punishable by a ten-year sentencing
enhancement and the uncharged offense was governed by a
“twenty-five-year-to-life . . . enhancement.”  Id.

Further compounding the error in Gautt, “the trial court
confused the two statutes when time came to instruct the
jury” and erroneously informed the jury about the additional
elements unique to the uncharged offense.  Id.  The parties
did not object to the trial court’s instruction and the
prosecution relied on the instruction in its closing argument. 
See id. at 999 n.5, 1000.  Additionally, “[t]he pattern of

adequate notice of the possibility of conviction on an aiding-and-abetting
theory.”  Id.  Therefore, Lopez is distinguishable and does not show that
the requirement of adequate notice is not clearly established.  However,
we need not—and do not—decide whether the requirement of notice of
the prosecution’s theory of a felony-murder special circumstance is
otherwise clearly established, as we conclude that such notice was
provided here.
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statutory confusion and conflation that began with the trial
judge’s instructions to the jury repeated itself when the jury
completed its verdict form. . . .”  Id. at 1000.  Specifically, the
verdict form cited the charged statute, but listed elements
unique to the uncharged statute.  See id. at 1001.  Finally, the
abstract of judgment “listed . . . the ten-year enhancement . . .
as the basis for a sentence enhancement,” but “also stated that
[the petitioner’s] sentence was to be enhanced twenty-five
years to life-the applicable enhancement under” the
uncharged statute.  Id.

In concluding that the state appellate court unreasonably
determined that the petitioner received adequate notice, we
emphasized:

This is not a situation . . . in which the
numerical citation was incorrect but the verbal
description of the crime corresponded to the
crime of which the defendant was convicted. 
Nor is this a situation in which citation to one
statute necessarily encompassed another
lesser-included offense, thus sufficiently
putting the defendant on notice of the need to
defend against both statutes. . . .

Id. at 1007 (citation omitted).  We criticized the state
appellate court because it “never actually scrutinized the
information to see if it contained any factual allegations that
would have sufficiently informed [the petitioner]” of the
uncharged conduct.  Id. at 1005.  The state appellate court
also never explained “how exactly this triumvirate-the
evidence, the jury instructions, and the closing argument-
provided [the petitioner] with sufficient notice.”  Id. (footnote
reference omitted).  Additionally, the state appellate court
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“did not acknowledge the multiple discrepancies that existed
between the information, the jury instructions, the verdict
form, and the ultimate sentence.”  Id. at 1006.  Based on the
state appellate court’s “critical oversight,” we opined that the
petitioner’s “constitutional right to be informed of the charges
against him was violated by this stark discrepancy between
the crime charged and the crime of conviction. . . .”  Id. at
1008.

Although we eschewed express reliance on other sources,
such as trial evidence, jury instructions, and closing
arguments, to assess whether the petitioner received adequate
notice of the charges, see id. at 1008–09, we nonetheless
“assume[d]-without deciding-that such sources can be parsed
for evidence of notice to the defendant.”  Id. at 1010. 
Nevertheless, we concluded that, even considering these
sources, the petitioner received constitutionally inadequate
notice.  See id.  We observed that the trial evidence did not
focus on the petitioner’s intent as required under the
uncharged statute; the jury instructions were muddled and
provided minimal indication that the uncharged offense was
at issue; and the prosecution’s closing argument was too
flawed regarding the intent required for the uncharged offense
to provide adequate notice of the uncharged offense.  See id.
at 1011–13.

Unlike in Gautt, the California Supreme Court in this case
did not unreasonably conclude that Cain received
constitutionally adequate notice of the attempted rape special
circumstance.  The second amended information did not
explicitly charge Cain with an attempted rape special
circumstance, but alleged that Cain “engaged in the
commission of rape in violation of Penal Code Section 261,
within the meaning of Penal Code Section 190.2(a)(17).” 
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The provisions of Cal. Penal Code § 190.2(a)(17) in effect at
the time of Cain’s trial specified that a special circumstance
may be based on the defendant’s attempted commission of
rape:

The penalty for a defendant found guilty of
murder in the first degree shall be death or
confinement in state prison for a term of life
without the possibility of parole in any case in
which one or more of the following special
circumstances has been charged and specially
found . . . to be true:  The murder was
committed while the defendant was engaged
in or was an accomplice in the commission of,
attempted commission of, or the immediate
flight after committing or attempting to
commit . . . Rape in violation of Section 261.

Cal. Penal Code § 190.2(a)(17)(iii)(West 1987).  Thus, the
allegations premised on Cal. Penal Code § 190.2(a)(17)
sufficiently apprised Cain that the special circumstance
explicitly applied to rape and to attempted rape.  See Gautt,
489 F.3d at 1003–04 (explaining that “the charging document
need not contain a citation to the specific statute at issue; the
substance of the information, however, must in some
appreciable way apprise the defendant of the charges against
him so that he may prepare a defense accordingly”) (footnote
reference omitted).  Moreover, as described in Gautt, Cain’s
case is “a situation in which citation to one statute necessarily
encompassed another lesser-included offense,” thereby
providing additional notice to Cain of the attempted rape
special circumstance.  Id. at 1007 (citation omitted); see also
People v. Atkins, 25 Cal. 4th 76, 88 (2001) (noting that
attempted rape is a lesser included offense of rape under
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California law).  Importantly, Cain’s counsel fully
acknowledged that he was not surprised by the prosecution’s
reliance on attempted rape as a special circumstance, and did
not argue that Cain was prejudiced by the prosecution’s
reliance on attempted rape as a special circumstance.

The California Supreme Court reasonably concluded that
Cain received adequate notice of the special circumstance. 
Thus, Cain is not entitled to habeas relief on his claim that he
failed to receive adequate notice of the special circumstance
or his claim that the prosecutor improperly presented the
special circumstance to the jury.  Cf. Gautt, 489 F.3d at
1007.3

B. Uncertified Claims

“To expand the certificate of appealability, [Cain] must
make a substantial showing of the denial of a constitutional

3 Any error in failing to provide Cain adequate notice of the attempted
rape special circumstance was likely harmless.  See Gautt, 489 F.3d at
1016–17 (applying harmless error review).  Cain does not challenge the
jury’s verdict that he was death-eligible based on the multiple murder,
burglary, and robbery special circumstances.  Due to the weight of the
aggravating circumstances and the unchallenged special circumstances,
“we are not left with grave doubt about whether the jury’s consideration
of the [allegedly] invalid special circumstance[] had a substantial and
injurious effect on the jury’s verdict,” particularly as “the presentation of
evidence and argument during the penalty phase would not have been
materially different.”  Beardslee v. Brown, 393 F.3d 1032, 1044 (9th Cir.
2004).  The jury independently considered the special circumstances
applicable to Mr. Galloway’s murder, which did not implicate the
attempted rape special circumstance.  See Brown v. Sanders, 546 U.S.
212, 223–25 (2006) (upholding capital sentence against a constitutional
challenge where a California jury considered four special circumstances
findings, two of which were later invalidated).
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right, accomplished by demonstrating that jurists of reason
could disagree with the district court’s resolution of his
constitutional claims . . .”  Turner v. McEwen, 819 F.3d 1171,
1178 n.2 (9th Cir. 2016) (citation and internal quotation
marks omitted).  Although we conclude that Cain has met that
standard for the claims discussed below, we deny each of the
claims on the merits.

1. Guilt-Phase Ineffective Assistance of Counsel

“Ineffective assistance of counsel claims are evaluated
according to the familiar standard set forth in Strickland.”4 
Mann, 828 F.3d at 1152.  “To receive relief under this
standard, first, the defendant must show that counsel’s
performance was deficient.”  Id. (citation, alteration, and
internal quotation marks omitted).  “Second, the defendant
must show that the deficient performance prejudiced the
defense.” Id. (citation omitted).  “Unless a defendant makes
both showings, it cannot be said that the conviction or death
sentence resulted from a breakdown in the adversary process
that renders the result unreliable.”  Id. (citation omitted). 
“Judicial scrutiny of counsel’s performance must be highly
deferential, and a court must indulge a strong presumption
that counsel’s conduct falls within the wide range of
reasonable professional assistance.”  Id. (citation and internal
quotation marks omitted).

a. Counsel’s Concession of Cain’s Guilt

Cain contends that he was deprived of effective assistance
of counsel because his counsel conceded at trial that Cain had
the specific intent to commit burglary.  Cain maintains that

4 Strickland v. Washington, 466 U.S. 668 (1984).
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his counsel pursued an ill-informed strategy in admitting
Cain’s guilt on the burglary counts because Cain never
confessed to burglary.

The California Supreme Court denied this claim on direct
review.  See Cain, 892 P.2d at 1241.  The Court concluded:

Defendant also appears to argue his counsel’s
concessions were an incompetent tactical
choice.  We disagree.  Defendant admitted to
the police on tape he was inside the victims’
residence when they were murdered and he
entered the residence with the intent to steal
money.  His taped statement was played to the
jury.  Defendant’s admission that he entered
the residence for the purpose of stealing
money proved his specific intent to commit
burglary.  Under the felony-murder rule, his
commission of burglary, together with the
killing of the victims in the commission of the
burglary, made him liable for murder.  Under
these circumstances, we cannot conclude
counsel was ineffective for candidly admitting
defendant’s guilt on these counts while
vigorously arguing against defendant’s guilt
of the special circumstances.

Id. (citations omitted).

“In assessing adequacy of representation, we are required
not simply to give the attorneys the benefit of the doubt, but
to affirmatively entertain the range of possible reasons
defense counsel may have had for proceeding as he did. . . .” 
Gallegos v. Ryan, 820 F.3d 1013, 1030 (9th Cir. 2016) (citing
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Cullen v. Pinholster, 131 S. Ct. 1388, 1407 (2011)
(alterations, and internal quotation marks omitted).  At trial,
Cain’s counsel “was confronted with an exceedingly difficult
task in formulating a defense” given Cain’s admissions
during his taped confession and the evidence against him.  Id.
at 1018.  We have recognized that:

As a strategic matter, disputing [the
petitioner’s] involvement in the crime would
have been unpersuasive given the evidence,
and [counsel’s] acknowledgment of his
client’s guilt in the killing could reasonably
have been intended to establish credibility
with the jury in the face of horrendous
facts. . . .

Id. at 1027 (citations omitted).  In light of the evidence
against Cain and his admissions of guilt, Cain “suggests no
alternate theory, let alone one more likely to succeed than the
one chosen” by his counsel.  Id. at 1029.  Indeed, the inability
of Cain’s counsel “to avoid a conviction of a predicate
offense was unrelated to any allegedly deficient conduct” and
convincing the jury that Cain was not guilty of felony murder
“would have been an exceedingly difficult task for even the
most skilled attorney.”  Id. at 1035.  Rather, Cain’s counsel
focused on Cain’s defense theory that, although involved in
the crimes, he never participated in the actual killings of the
Galloways and lacked the intent to kill required for the jury
to find any of the alleged special circumstances to be true. 
Relying on this theory, Cain’s counsel could have made a
reasonable strategic calculation not to contest the strong
evidence of Cain’s guilt for felony murder, but instead, to
focus on avoiding a capital sentence for Cain.  See Florida v.
Nixon, 543 U.S. 175, 190–92 (2004).  Thus, “[a]bsent any
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defense that could have promised a greater chance of success,
we cannot conclude that [Cain’s counsel] was deficient for
choosing the one he did.  The choice to pursue a bad strategy
makes no comment on an attorney’s judgment where no
better choice exists.”  Gallegos, 820 F.3d at 1029 (citation
and internal quotation marks omitted).

Cain also asserts that the California Supreme Court’s
determination that Cain admitted entering the Galloways’
residence with intent to commit burglary was unreasonable. 
According to Cain, he never admitted that he entered the
Galloways’ home to steal money.  However, even if the
California Supreme Court was wrong that the tape recordings
of Cain’s police interview include an explicit admission that
he went into the Galloway’s home with an intent to steal on
the night of the killings, there remains sufficient evidence for
the court to have concluded that Cain harbored such an intent. 
Indeed, on the tape Cain admitted that he did want to steal
from the Galloways the next morning, and testimony was
offered that he did (and did intend to) steal from them the
night before as well.  “[Section] 2254(d)(2) requires that we
accord the state trial court substantial deference.”  Brumfield
v. Cain, 135 S. Ct. 2269, 2277 (2015) “If reasonable minds
reviewing the record might disagree about the finding in
question, on habeas review that does not suffice to supersede
the [state] court’s determination. . . .”  Id. (citation, alteration,
and internal quotation marks omitted).  The record reflects
that Cain admitted to being inside the Galloways’ residence
during the murders.  The trial testimony also reflected that
Cain suggested to Mendoza that they burglarize the Galloway
residence so that he could “get thousands,” and that he
possessed a large sum of money after the murders.  The state
court’s denial of this claim was not contrary to, nor did it
involve an unreasonable interpretation of Strickland.  See
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Strickland, 466 U.S. at 690 (clarifying that counsel’s tactical
decisions are “virtually unchallengeable”).

b. Failure To Object To Attempted Rape
Special Circumstance

Cain contends that his counsel was ineffective because he
did not object to the attempted rape special circumstance.

Rejecting Cain’s claim on direct review, the California
Supreme Court concluded:

We doubt, moreover, whether the principal
error alleged, i.e., counsel’s failure to claim
surprise and prejudice where there was none,
could be considered constitutionally deficient
performance even if prejudicial.  Effective
assistance does not require counsel to refrain
from frankness and honesty in his or her
dealings with the court. . . .

Cain, 892 P.2d at 1249 n.17 (citations and internal quotation
marks omitted).  The district court ruled that the state court
“was not unreasonable in holding that [Cain] had adequate
notice” of the attempted rape special circumstance, or in
finding counsel’s performance to be adequate.  We agree
because counsel’s performance did not fall below an
objective standard of reasonableness in acknowledging the
portent of the state statutory provisions.  See United States v.
Cronic, 466 U.S. 648, 656 n.19 (1984) (observing that “the
Sixth Amendment does not require that counsel do what is
impossible or unethical.  If there is no bona fide defense to
the charge, counsel cannot create one and may disserve the
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interests of his client by attempting a useless charade.”)
(citation omitted).

c. Failure To Investigate and Present
Voluntary Intoxication and Mental Health
Defenses

Cain describes his counsel as ineffective because he failed
to investigate and present a voluntary intoxication defense
during the guilt phase of the trial, premised on Cain’s cocaine
use and neurological deficits.

On direct review, the California Supreme Court observed:

Defendant further contends trial counsel did
not present even a minimally effective
argument on the undisputed use of alcohol
and drugs on the night in question.  Counsel
did briefly argue there was no intent to kill
because defendant was obviously under the
influence of alcohol and drugs.  Belaboring
this point would have risked appearing to
concede defendant was the killer, which
would have conflicted with and detracted
from counsel’s primary argument, that
(consistent with his police statement)
defendant had not killed anyone, planned to
kill anyone or assisted in killing anyone in the
burglary.  In addition, almost no evidence was
presented regarding the quantity and effects of
the drugs consumed by defendant on the night
of the murders or the effect consumption had
on defendant.  Defendant thus cannot
demonstrate either deficient performance or
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prejudice in his counsel’s argument relating to
this subject.

Cain, 892 P.2d at 1255 (internal quotation marks omitted). 
The California Supreme Court summarily denied Cain’s more
developed ineffective assistance of counsel claim on habeas
review, that was not limited to diminished capacity on the
night of the murders.5

The district court held that the California Supreme
Court’s summary denial of Cain’s claim was not
unreasonable because “[t]he court may have reasonably
concluded on habeas review that counsel reasonably relied on
expert opinion in not presenting an intoxication or diminished
capacity defense.”

Cain’s counsel was provided a psychological evaluation
from Dr. Theodore Donaldson prior to trial.  According to Dr.
Donaldson, Cain “denied the use of illegal drugs or alcohol.” 
Additionally, the district court referenced a report from Dr.
Ronald Siegel concerning tests of Cain’s hair for “the

5 Cain maintains that the district court erred in basing its denial of
habeas relief on the California Supreme Court’s summary denial.  Cain
asserts that the California Supreme Court’s decision on direct appeal is the
operative decision under the AEDPA.  However, the district court only
referenced the summary denial for claims not addressed by the Supreme
Court on direct review.  We agree with the district court that the operative
decision is the California Supreme Court’s summary denial because its
decision on direct review did not address Cain’s more fully developed
claim asserting ineffective assistance for failure to propose intoxication
defense instructions for the special circumstance allegations.  See Cain,
892 P.2d at 1255; see also Ayala v. Chappell, 829 F.3d 1081, 1094–95
(9th Cir. 2016).
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presence of controlled substances.”  As the district court
articulated:

Dr. Siegel’s report, dated May 9, 1988, states
that he interviewed and examined [Cain] on
April 17, 1988.  Trial counsel delivered his
guilt-phase closing argument on April 20,
1988.  Dr. Siegel’s report states, “Prior to the
events of October 1986, [Cain] reported to me
that he was high on beer and marijuana, but
denied recent use of other substances.  The
analyses of hair samples indicated no
detectable amounts of marijuana, cocaine, or
other substances for the past 2.5 years . . .”

(internal quotation marks omitted).  Thus, it appears that
Cain’s counsel did consult experts to investigate the efficacy
of intoxication and mental health defenses.  And it is not
ineffective for counsel to refrain from pursuing jury
instructions that have no basis in the evidence.  See
Clabourne v. Lewis, 64 F.3d 1373, 1381–82 (9th Cir. 1995). 
Accordingly, this claim fails on the merits.  See Strickland,
466 U.S. at 689 (noting “the wide latitude counsel must have
in making tactical decisions”).

2. Penalty-Phase Ineffective Assistance of
Counsel

Cain asserts that his counsel was ineffective in failing to
investigate and present mitigating evidence based on Cain’s
substance abuse, neurological and psychological problems,
and family background.
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“[B]ecause the state court summarily denied [Cain’s]
penalty phase ineffective assistance claims, we must
determine what arguments or theories could have supported
the state court’s decision; and then we must ask whether it is
possible fairminded jurists could disagree that those
arguments or theories are inconsistent with the holding in a
prior decision of the Supreme Court.”  Gallegos, 820 F.3d at
1037 (citation, alterations, and internal quotation marks
omitted).  In the context of penalty-phase ineffective
assistance of counsel, we have acknowledged that “the
standards created by Strickland and § 2254(d) are both highly
deferential, and when the two apply in tandem, review is
doubly so.”  Cummings v. Martel, 796 F.3d 1135, 1148 (9th
Cir. 2015) (citation and alteration omitted).  “The multiple
layers of deference create a standard that is difficult to meet,
and even a strong case for relief does not mean the state
court’s contrary conclusion was unreasonable. . . .”  Id.
(citation and internal quotation marks omitted).

“The first step in determining whether counsel’s deficient
performance prejudiced the defendant at the penalty phase is
evaluating the totality of the available mitigation
evidence. . . .”  Andrews v. Davis, Nos. 09-99012, 09-99013,
— F.3d —, 2017 WL 3255161, at *16 (9th Cir. Aug. 1, 2017)
(citation and internal quotation marks omitted).  After the
mitigating evidence is identified, a court weighs the strength
of the mitigating evidence “by assessing its likely impact on
a jury.  This weighing process includes evaluating whether its
impact on the jury might be aggravating rather than
mitigating.”  Id. at *17.  Courts may “consider the fact that
mitigation may be in the eye of the beholder, and juries may
find that some evidence offered as mitigation cuts the other
way.”  Id. (citation and internal quotation marks omitted). 
We have also noted the Supreme Court’s observation that “on
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one hand, a jury could react with sympathy over the tragic
childhood of the defendant, while on the other hand, the same
testimony could establish the defendant’s unpredictable
propensity for violence that resulted in murder.”  Id. (citation,
alteration, and internal quotation marks omitted).  “Similarly,
evidence of mental and emotional problems might suggest an
increased likelihood that a defendant would be dangerous in
the future. . . .”  Id. (citation omitted).

“The second step in determining whether counsel’s
deficient performance prejudiced the defendant at the penalty
phase is evaluating the weight of the aggravating evidence
and any rebuttal evidence that the government could have
adduced had the mitigating evidence been introduced.”  Id.
(citations omitted).  “Aggravating evidence may include
evidence relating to the circumstances of the crime.  Thus in
Strickland, the Court found the aggravating evidence to be
overwhelming where the defendant had repeatedly stabbed
the three  murder victims during a robbery. . . .”  Id. (citation
and internal quotation marks omitted).  “Rebuttal evidence
may also directly undermine the value of the mitigation
evidence.”  Id. at *18.  “For example, the Supreme Court
[has] noted . . . . that it would be of questionable mitigating
value for defense counsel to introduce expert testimony
diagnosing a defendant with bipolar mood disorder and
seizure disorders, because such evidence would invite rebuttal
by a state expert, who could reject the diagnosis of bipolar
disorder and offer a different diagnosis of antisocial
personality disorder.”  Id. (quoting Pinholster, 131 S. Ct. at
1410) (internal quotation marks omitted).

The third and final step in assessing prejudice at the
penalty phase “is to reweigh the evidence in aggravation
against the totality of available mitigating evidence, in order
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to determine whether there is a reasonable probability that,
absent the errors, the sentencer would have concluded that the
balance of aggravating and mitigating circumstances did not
warrant death.” Id. (citations, alteration, and internal
quotation marks omitted).  “A reasonable probability is a
level of probability that undermines confidence in the
outcome. . . .”  Id. (citation, alteration, and internal quotation
marks omitted).  “The likelihood of a different outcome must
be substantial, not just conceivable.”  Id. (citation and
alteration omitted).  “The Court has found a reasonable
probability of a different outcome when scant and weak
aggravating evidence could have been presented in rebuttal to
strongly mitigating evidence.”  Id. (citation omitted).  “By
contrast, the Court has found no prejudice when the
aggravating evidence is overwhelming, even though the
mitigating evidence is strong.”  Id. (citation omitted).

Prior to trial, defense counsel retained Dr. Donaldson to
conduct a psychological evaluation.  Dr. Donaldson observed
that “there were no indications of a thought disorder.”  Dr.
Donaldson conveyed that:

For the most part, results of psychological
testing were highly consistent among tests and
with the clinical impression.  There were no
indications of significant psychopathology nor
indications of significant ego deficits or
inadequacies in reality testing.  The tests are
most remarkable in a general lack of
indications of serious psychological problems. 
Testing did indicate the existence of
significant situational stress . . . Mr. Cain
appears as an emotionally unstable personality
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characterized by poorly controlled anger and
a tendency to temper outburst.

Dr. Donaldson concluded:

Mr. Cain displays many of the features of
sociopathy, although that is too simple a
diagnosis, and there are also hysteroid and
narcissistic features as well.  His antisocial
acting out appears to have not started until he
was in his late teens, but indications are that
this acting out has increased in frequency and
severity at a rapid rate.  This suggested the
possibility of central nervous system
dysfunction, but none was found in this
evaluation, although that part of the
evaluation was somewhat limited. 
Nonetheless, there were certainly no
indications of gross brain disorder.  Mr. Cain
seems predisposed to episodic and violent
acting out, and there are no indications in this
evaluation that such episodes are the result of
dissociation or psychosis.

Based on Dr. Donaldson’s evaluation, Cain’s counsel may
have seen limited utility in presenting a defense premised on
Cain’s mental state.  Dr. Donaldson referred to Cain’s
“sociopathy” and predisposition to “episodic and violent
acting out” that were not the result of any “gross brain
disorder” or psychosis.  It would not have been unreasonable
for the California Supreme Court to determine that Cain’s
counsel did perform an investigation and relied on Dr.
Donaldson’s evaluation in deciding to emphasize Cain’s
positive conduct during past incarcerations and his lack of
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premeditation rather than Cain’s troubled background and
psychological impairments.

Cain argues that his counsel also unreasonably failed to
follow up on certain “red flags” raised in Dr. Donaldson’s
report that “suggested the possibility of central nervous
dysfunction,” even though “none was found in [Dr.
Donaldson’s] evaluation” and Dr. Donaldson concluded that
there were “certainly no indications of gross brain disorder.” 
In support, Cain submitted a declaration from Dr. Donaldson
more than a decade later stating that he “recall[ed] advising
[Cain’s counsel] that he might want to have Mr. Cain
examined by a neuropsychologist.”  Given Dr. Donaldson’s
general difficulty remembering the details of his interactions
with Cain’s counsel, it would be reasonable to doubt whether
that recommendation was ever made.  But even if Dr.
Donaldson’s assertion is accepted as true, the state court
could reasonably conclude that not all competent attorneys
would pursue additional expert testing based on Dr.
Donaldson’s mere suggestion that certain dysfunctions “may”
or “might” exist, especially where Dr. Donaldson’s own
report found no evidence of such dysfunctions.  See, e.g.,
Leavitt v. Arave, 646 F.3d 605, 609–10 (9th Cir. 2011)
(concluding that an attorney was not required to pursue “red
flags” in a medical report that could only be ruled out through
further testing, given the other conclusions in the report that
other causes were more likely); see also West v. Ryan,
608 F.3d 477, 488–89 (9th Cir. 2010) (same); Pinholster, 131
S. Ct. at 1406–07 (acknowledging that defense counsel may
reasonably determine that a particular investigation is
unnecessary).

Admittedly, the social and psychological evaluations
conducted after Cain’s conviction indicate that Cain was not
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a typical child.  For example, a social history and evaluation
conducted by Dr. Stanley Huey reflects the troubled criminal
and psychological history of Cain’s mother who died at
Jonestown, the difficulties that Cain’s stepmother had in
taking care of the family’s numerous children; the severe
beatings and punishment meted out by his stepmother; Cain’s
untreated head injury in his childhood; and Cain’s learning
disabilities.  Although Cain’s social and psychological
histories may have provided potential mitigating
circumstances, the additional background information is not
sufficiently compelling to warrant habeas relief.  See
Cummings, 796 F.3d at 1148–50.  Additionally, Cain’s social
and psychological histories could have “opened the door to
inflammatory and prejudicial aggravating evidence.”  Id. at
1150.  Moreover, in light of the aggravating circumstances
involving the brutal murders of a couple in their sixties, the
thirteen blows administered to Mr. Galloway, the attempted
rape of Mrs. Galloway, and Cain’s prior violent acts, the state
court’s denial of this claim was not unreasonable.  See
Andrews, 2017 WL 3255161, at *18 (observing that “the
likelihood of a different result must be substantial, not just
conceivable” to establish prejudice) (citation and alteration
omitted); see also Strickland, 466 U.S. at 687 (clarifying that
to establish prejudice a defendant must show that he was
deprived of a fair trial).  For the same reason, Cain’s
intoxication and substance abuse mitigation claims lack
merit.6

6 Cain also contends that the district court erroneously denied his
request for an evidentiary hearing because Cain demonstrated a prima
facie case that the state court unreasonably rejected his ineffective
assistance of counsel claim.  However, “so long as we are reviewing a
petitioner’s claim under AEDPA, our review is limited to the facts before
the state court and the petitioner is not entitled to an evidentiary hearing
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3. Atkins7 Claim

Cain asserts that the California Superior Court
unreasonably denied his Atkins claim because Cain
demonstrated that he was intellectually disabled based on an
IQ of 71 when considering Cain’s adaptive deficits and the
Flynn effect.8

The California Supreme Court issued an order to show
cause why Cain’s death sentence should not be vacated under
Atkins.  In the subsequent Superior Court hearing on the order
to show cause, two psychologists testified concerning Cain’s
alleged intellectual disability—Dr. Ricardo Weinstein and Dr.
Efrain Beliz, Jr.  Dr. Weinstein had evaluated approximately
thirty-five individuals to determine if they were intellectually
disabled.  After administering several tests to Cain, Dr.
Weinstein determined that Cain had a full scale IQ score of
71.  Dr. Weinstein also relied on a prior test from another
psychologist reflecting that Cain had a full scale IQ score of
75.  Based on his consideration of the Flynn effect, Dr.
Weinstein deducted points from Cain’s IQ score and

in federal court.”  Murray v. Schriro, 746 F.3d 418, 441 (9th Cir. 2014)
(citation omitted).

7 Atkins v. Virginia, 536 U.S. 304 (2002).

8 “The basic premise of the Flynn effect is that because average IQ
scores increase over time, a person who takes an IQ test that has not
recently been normed against a representative sample of the population
will receive an artificially inflated IQ score.”  Smith v. Ryan, 813 F.3d
1175, 1184 (9th Cir. 2016), as corrected  (citation omitted) (emphasis in
the original).  “This is because IQ scores are based on a normal
distribution curve, and thus an individual’s score is meaningful only in
relation to the scores of the other people who took the same test. . . .” Id.
(citation omitted).
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determined that Cain was “mildly mentally retarded.”  Dr.
Weinstein also relied on Cain’s school records in assessing
Cain’s adaptive behavioral deficits.  The records reflected
that Cain had several learning disabilities, particularly in the
areas of verbal abilities, reasoning, and mathematics.  Dr.
Weinstein opined that:

from childhood through the time of his current
incarceration, Mr. Cain qualified for a
diagnosis of mild Mental Retardation.  IQ
scores fell at or below the 70 to 75 range,
which meets the AAMR [American
Association on Mental Retardation] definition
of intellectual functioning two standard
deviations or more below normal.  Moreover,
Mr. Cain’s adaptive functioning met the
AAMR standards for mental retardation.

Dr. Beliz had evaluated approximately 6,000 individuals
to determine if they were intellectually disabled.  Dr. Beliz
observed that Cain “has never been diagnosed in the past with
fetal alcohol syndrome or affect, alcohol or drug dependency,
or significant brain damage.”  According to Dr. Beliz, in
1977, Cain was administered the Peabody Picture Vocabulary
Test and received “a standard score of 85, which is the low
average range”; a Culture Fair Scale II test with a score of 75;
and a Wechsler Intelligence Scale for Children with a “full
scale score” of 78 and a “performance IQ score of 93.”  Dr.
Beliz opined that “the performance IQ score of 93 is
significant because one could not be mentally retarded and
achieve this score on this part of this test.”  Dr. Beliz also
noted that Cain received an IQ score of 64 on one test
administered in April, 1977.

  Case: 13-99008, 09/13/2017, ID: 10578639, DktEntry: 67-1, Page 38 of 44
(38 of 49)

Pet. App. 38



CAIN V. CHAPPELL 39

Dr. Beliz observed that, in 1980, Cain received a score of
73 on the Peabody Picture Vocabulary Test and a score of 87
on the Culture Fair Scale II Test.  The records indicated that
there was “no evidence of organic brain problems or
impairments in cerebral functioning,” although Cain suffered
from learning disabilities.  Dr. Beliz related that Cain “was
never determined to be mentally retarded” in his school
testing.

Dr. Beliz determined that Cain “expresses himself well
and is able to carry on adult conversation.  [Cain] was able to
follow instructions, listen attentively for at least 30 minutes,
and carry out instructions.”  Cain also “speaks in full
sentences, asks appropriate questions about his environment,
uses regular past tense verbs, modulates his tone of voice
appropriately and provides complex directions to others.” 
During Dr. Beliz’s interviews, Cain “did not become
confused, frustrated, or bewildered by test demands” and
Cain “was well oriented with his attention and [his]
concentration [was] not significantly impaired.”

Dr. Beliz administered seven psychological tests to Cain
during his evaluation and he did not adjust Cain’s scores for
the Flynn effect.  Dr. Beliz concluded:

Mr. Cain is not mentally retarded.  There is
no evidence to suggest that Mr. Cain
has significant cognitive and adaptive
limitations. . . . While test scores on particular
instruments might yield extremely low scores
suggestive of mental retardation, the scores
can only be considered valid if the individual
evaluated is a good fit with test scores. . . . In
Mr. Cain’s case, the fact that he scores low on
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certain tests or that he exhibits soft
neurological findings does not automatically
translate into a diagnosis of mental
retardation, particularly when he does not
exhibit behaviors indicative of significant
cognitive and adaptive limitations or
neurological impairment.

In conclusion, there is absolutely no evidence
for mental retardation.  Mr. Cain is able to
survey, organize, and integrate stimuli in a
meaningful manner.  Mr. Cain walks, talks,
problem solves, socializes, thinks, reasons and
interacts with others and his environment
without significant difficulty.  Cognitive and
adaptive skills are adequately developed and
free from significant impairment. . . .

The California Superior Court determined that Dr.
Weinstein’s testimony “suffer[ed] from a number of
infirmities.”  According to the court, Dr. Weinstein relied on
a prior psychological evaluation to support his conclusions,
without acknowledging that the prior evaluation provided that
Cain’s “performance score suggests that he has the
potentiality of operating within the average range of
intellectual abilities” or that Cain’s “low test scores reflected
a possible learning disability,” not an intellectual disability. 
Dr. Weinstein also failed to mention that Cain received a
score of 85 on tests administered by the same psychologist.

The California Superior Court observed that Dr.
Weinstein’s application of the Flynn effect was unpersuasive
in Cain’s case because “the observation that there is a trend
in a population toward rising IQ scores, even if credible (an
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assertion which was not proven in this action), does not
support the practice of applying a point correction to the IQ
scores of individual persons.”  The court also opined that Dr.
Weinstein applied the AAMR “recommended correction of
5 points twice.”

The California Superior Court articulated that Dr.
Weinstein lacked “significant experience in making
determinations of whether persons are or are not”
intellectually disabled.  “More importantly, [Dr. Weinstein]
committed himself to the opinion that the petitioner is
mentally retarded early on in his work on this case, on skimpy
information.  Dr. Weinstein’s subsequent work has been
aimed at bolstering that initial opinion instead of objectively
assessing [Cain].”  The court concluded that Dr. Weinstein
acted as “an advocate in this case,” and that “Dr. Beliz
provided the only credible expert opinion in this matter.”

The California Superior Court noted that Cain’s interview
with a news reporter after the murders was included in the
record.  At the time of the interview, the reporter was
interviewing neighbors of the slain couple, unaware that Cain
was the murderer.  The court observed that Cain “understood
the nature of the interview and interacted normally with the
interviewer.  [Cain] clearly understood that it was in his best
interests to feign ignorance of the crimes and that he should
minimize his contact with the victims.”  According to the
court, there was “no deficit in [Cain’s] mental functioning
observable from this evidence, which was fortuitously
recorded very shortly after the murders.”  The court observed
that Cain exhibited the same behavior during his police
interview.
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“[T]he Eighth and Fourteenth Amendments to the
Constitution forbid the execution of persons with intellectual
disability. . . .”  Hall v. Florida, 134 S. Ct. 1986, 1990 (2014)
(citation omitted).  In order to demonstrate that a defendant
is intellectually disabled “an IQ between 70 and 75 or lower
is typically considered the cutoff IQ score for the intellectual
function prong.”  Brumfield, 135 S. Ct. at 2278 (citation and
alteration omitted).  The Supreme Court has articulated that
“the medical community defines intellectual disability
according to three criteria:  significantly subaverage
intellectual functioning, deficits in adaptive functioning (the
inability to learn basic skills and adjust behavior to changing
circumstances), and onset of these deficits during the
developmental period.”  Hall, 134 S. Ct. at 1994 (citations
omitted).  The Supreme Court has furthered concluded that
“when a defendant’s IQ test score falls within the test’s
acknowledged and inherent margin of error, the defendant
must be able to present additional evidence of intellectual
disability, including testimony regarding adaptive deficits.” 
Id. at 2001.  Our general assessment of Cain’s Atkins claim
leads us to conclude that Cain is not entitled to habeas relief. 
See Hall, 134 S. Ct. at 2001 (articulating the standard for
determining intellectual disability).9

Cain’s claim turns essentially on a battle of experts
between Drs. Beliz and Weinstein.  The state court reviewed
the expert testimony for both in detail, and gave numerous

9 Cain contends that the Supreme Court’s recent decision in Moore v.
Texas, 137 S. Ct. 1039 (2017) suggests that he is entitled to relief on this
claim.  However, Moore is not an AEDPA case and thus does not address
the difficult burden Cain bears to prove his entitlement to relief under
AEDPA standards.  Morever, having been decided just this spring, Moore
itself cannot serve as “clearly established” law at the time the state court
decided Cain’s claim.  See Greene v. Fisher, 565 U.S. 34, 44 (2011).
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specific reasons to support its determination that Dr. Beliz
was more credible.  At most, Cain’s arguments might show
that there could have been reasons to credit Dr. Weinstein’s
findings.  But this does not overcome his much more difficult
burden under AEDPA to show that the state court acted
unreasonably in concluding that Dr. Beliz’s report was more
credible.  See Wood v. Allen, 558 U.S. 290, 301 (2010);
Jamerson v. Runnels, 713 F.3d 1218, 1224 (9th Cir. 2013).

4. Cumulative Error

Cain asserts that he is entitled to habeas relief due to
cumulative error based on a litany of trial errors and
ineffective assistance of counsel.  However, Cain is not
entitled to relief on a theory of cumulative error because he
was not “denied . . . a trial in accord with traditional and
fundamental standards of due process.”  Chambers v.
Mississippi, 410 U.S. 284, 302 (1973).

IV. CONCLUSION

The California Supreme Court’s determination that Cain
received adequate notice of the attempted rape special
circumstance was not unreasonable.  The amended
information specifically alleged a special circumstance
premised on Cal. Penal Code § 190.2(a)(17), which
encompassed attempted rape.  Cain’s counsel also
acknowledged that Cain received adequate notice of the
special circumstance and that Cain was not prejudiced by the
prosecution’s arguments premised on attempted rape.  Thus,
Cain received constitutionally adequate notice of the special
circumstance.  In any event, Cain does not challenge the
jury’s verdict that he was eligible for the death penalty based
on the first-degree murder of Mr. Galloway and the
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associated special circumstances that were entirely unrelated
to attempted rape.

After expanding the certificate of appealability to include
previously uncertified claims, we conclude that, upon further
consideration, these claims lack merit.

AFFIRMED.
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TRACY DEARL CAIN, 

Petitioner-Appellant,

 v.

KEVIN CHAPPELL, Warden, 

Respondent-Appellee.

No. 13-99008

D.C. No. 2:96-cv-02584-ABC
Central District of California, 
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ORDER

Before:  O’SCANNLAIN, RAWLINSON, and CALLAHAN, Circuit Judges.

The panel voted to deny the Petition for Rehearing.  Judges Rawlinson and

Callahan voted, and Judge O’Scannlain recommended, to reject the Suggestion for

Rehearing En Banc.

The full court has been advised of the Suggestion for Rehearing En Banc,

and no judge of the court has requested a vote.

Petitioner-Appellant’s Petition for Rehearing, filed on November 27, 2017,

is DENIED, and the Suggestion for Rehearing En Banc is REJECTED.
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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

TRACY DEARL CAIN, 

Petitioner, 

                           v.

KEVIN CHAPPELL, Warden of
California State Prison at San
Quentin,

Respondent. 

)
)
)
)
)
)
)
)
)

CASE NO. CV 96-2584 ABC

DEATH PENALTY CASE

ORDER DENYING MOTION TO
ALTER OR AMEND
JUDGMENT AND GRANTING
UNOPPOSED APPLICATION
FOR STAY OF EXECUTION

On July 2, 2013, the Court denied Petitioner’s Third Amended Petition for

Writ of Habeas Corpus.  On July 30, 2013, Petitioner filed a Motion to Alter or

Amend the Judgment Pursuant to Federal Rule of Civil Procedure 59(e) and 60(b). 

He filed a Notice of Appeal on July 31, 2013 along with an unopposed ex parte

application for a stay of execution pending the decision on appeal.  (Unopposed Ex

Parte Application by State Prisoner under Sentence of Death for Stay of Execution

of Death Sentence, filed July 31, 2013.)  

For the reasons set forth below, the Court denies Petitioner’s motion to alter

or amend the judgment and grants his application for a stay of execution.  

//

//
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A. Motion to Alter or Amend the Judgment

Regarding motions to alter or amend the judgment under Rule 59(e), the

Ninth Circuit has held that “[s]ince specific grounds for a motion to amend or alter

are not listed in the rule, the district court enjoys considerable discretion in

granting or denying the motion . . . [b]ut amending a judgment after its entry

remains an extraordinary remedy which should be used sparingly.”  Allstate Ins.

Co. v. Herron, 634 F.3d 1101, 1111 (9th Cir. 2011) (internal quotations omitted). 

The court explained that:  

[i]n general, there are four basic grounds upon which a
Rule 59(e) motion may be granted:  (1) if such motion is
necessary to correct manifest errors of law or fact upon
which the judgment rests; (2) if such motion is necessary
to present newly discovered or previously unavailable
evidence; (3) if such motion is necessary to prevent
manifest injustice; or (4) if the amendment is justified by
an intervening change in controlling law.

Id.

Federal Rule of Civil Procedure 60(b) provides, inter alia, that a court may

relieve a party from a final order and judgment based upon “newly discovered

evidence that, with reasonable diligence, could not have been discovered in time to

move for a new trial under Rule 59(b).”  Fed. R. Civ. P. 60(b)(2).  

Petitioner asserts that alteration or amendment of the Court’s judgment is

called for because Petitioner was not afforded formal factual development to

explore trial counsel’s effectiveness, and a newly drafted declaration from trial

counsel undermines the assumptions of adequate performance the Court made in

reliance upon Harrington v. Richter, 131 S. Ct. 770 (2011).  (Mot. at 3-4.)

Petitioner’s counsel declares that trial counsel was unwilling to cooperate

with the federal habeas investigation on Petitioner’s behalf until current counsel

contacted him following the Court’s July 2, 2013 Order.  (Decl. of Jonathan C.

Aminoff, July 30, 2013, ¶¶ 2-3.)  Petitioner’s counsel declares that trial counsel has

2
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since “provided some useful information,” which current counsel documented in a

draft declaration (attached as Exhibit 2 to the Motion) for trial counsel’s upcoming

review and signature.  (Id. ¶¶ 3, 4.)

The Court’s review of Petitioner’s federal habeas claims under 28 U.S.C.

§ 2254(d) is limited to “the record that was before the state court that adjudicated

the claim on the merits.”  Cullen v. Pinholster, 131 S. Ct. 1388, 1398 (2011).  The

Court is precluded from considering under § 2254(d) newly developed evidence

presented for the first time in federal habeas proceedings, including the newly

drafted declaration from trial counsel Petitioner seeks to present.  The Court,

therefore, denies Petitioner’s motion to alter or amend the judgment on that basis.

B. Request for Stay of Execution

Local Rule 83-17.6(c) provides that “[i]f the petition is denied and a

certificate of appealability is issued, the Court may grant a stay of execution which

will continue in effect until the Court of Appeals acts upon the appeal or the order

of stay.”  L. R. 83-17.6(c).  

The Court issued a certificate of appealability in its July 2, 2013 Order. 

Petitioner’s counsel declares that Respondent does not oppose the request for a

stay.  (Decl. of Jonathan C. Aminoff, July 31, 2013, ¶ 3.)  Accordingly, the Court

grants Petitioner’s request for a stay of execution.

C. Order

Petitioner’s Motion to Alter or Amend the Judgment Pursuant to Federal

Rule of Civil Procedure 59(e) and 60(b) is DENIED.  The Motion is taken off

calendar.

Pursuant to Local Rule 83-17.6(c), the execution of Petitioner’s sentence of

death and any and all proceedings related to the execution of that sentence,

including preparation for execution and the setting of an execution date, are stayed

until the final decision of the United States Court of Appeals for the Ninth Circuit

in this matter, unless otherwise ordered by the Court of Appeals. 
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The Clerk of the Court shall serve a certified copy of this Order on

Petitioner; Respondent Kevin Chappell, Warden, San Quentin State Prison; Linda

Johnson, Supervising Deputy Attorney General of the State of California; the Clerk

of the Superior Court; and the District Attorney of Ventura County.

IT IS SO ORDERED.

Dated: August 1, 2013.

                                                           

          AUDREY B. COLLINS
       United States District Judge
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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

TRACY DEARL CAIN, 

Petitioner, 

                           v.

KEVIN CHAPPELL, Warden of
California State Prison at San
Quentin,

Respondent. 

)
)
)
)
)
)
)
)
)

CASE NO. CV 96-2584 ABC

DEATH PENALTY CASE

JUDGMENT

Pursuant to the Order Denying Third Amended Petition for Writ of Habeas

Corpus issued simultaneously with this Judgment, IT IS HEREBY ORDERED

AND ADJUDGED that the Petition is denied with prejudice and judgment is

entered in favor of Respondent and against Petitioner.  The Order constitutes final

disposition of the Petition by the Court.

The Clerk is ordered to enter this judgment.

Dated: July 2, 2013.

                                                           

          AUDREY B. COLLINS
       United States District Judge
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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

TRACY DEARL CAIN, 

Petitioner, 

                           v.

KEVIN CHAPPELL, Warden of
California State Prison at San
Quentin,

Respondent. 

)
)
)
)
)
)
)
)
)

CASE NO. CV 96-2584 ABC

DEATH PENALTY CASE

ORDER DENYING THIRD
AMENDED PETITION FOR
WRIT OF HABEAS CORPUS

Petitioner was convicted in 1988 of the burglary, robbery, and first degree

murders of his neighbors, William and Modena Galloway.  The jury found true

special circumstance allegations of burglary murder, robbery murder, multiple

murder, and attempted rape murder.  Petitioner was acquitted on a charge of rape. 

The jury sentenced Petitioner to death.  After denying the motion for

modification of the penalty verdict, the court entered judgment accordingly.  The

California Supreme Court affirmed Petitioner’s conviction and sentence on May 4,

1995.  California v. Cain, 10 Cal. 4th 1 (1995), cert. denied, 516 U.S. 1077 (1996). 

On July 19, 1995, the California Supreme Court denied his petition for writ of

habeas corpus.

//
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Petitioner filed a federal petition for writ of habeas corpus on June 24, 1997. 

Petitioner was ordered to return to state court to exhaust certain claims.  He filed a

First Amended Petition containing only unexhausted claims on January 12, 1998,

and the federal habeas proceedings were held in abeyance.  The California

Supreme Court denied relief on the state exhaustion petition on June 28, 2000.

Petitioner filed a Second Amended Petition on October 3, 2000.  The court

granted discovery on limited issues on March 5, 2001 and September 24, 2002.

Also on March 5, 2001, Respondent filed a motion to dismiss the Second

Amended Petition.  The Court denied the motion but required that Claim 10(4) be

withdrawn from the Second Amended Petition because it was unexhausted. 

Petitioner withdrew Claim 10(4) on August 1, 2001.

Following the filing of an answer and traverse, on February 7, 2003,

Respondent filed a motion for judgment on the pleadings.  The next month,

Petitioner filed an initial motion for evidentiary hearing.  On June 12, 2003, the

Court granted judgment on the pleadings in favor of Respondent on Claims 4, 5, 6,

7, and 14.  (Order re: Respondent’s Motion for Judgment on the Pleadings on

Claims 4, 5, 6, 7 and 14, June 12, 2003 (“June 2003 Order”).)

On June 19, 2003, Petitioner filed notice with the Court that he had filed a

state habeas petition raising claims under Atkins v. Virginia, 536 U.S. 304 (2002). 

The Court stayed the federal proceedings and held them in abeyance pending the

state court’s resolution of that petition.  The California Supreme Court denied the

petition on April 22, 2009. 

The Court lifted the stay of the instant proceedings on April 30, 2009.  At

that time, the Court denied without prejudice the March 2003 motion for

evidentiary hearing.  The Court explained that “[a]t the time the motion was filed

Petitioner believed that this case was not governed by the Antiterrorism and

Effective Death Penalty Act of 1996 (‘AEDPA’) because it was the date that the

request for counsel was filed which determined the applicability of the AEDPA. 

2
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[¶]  However, since that time it has become clear that this case is governed by the

AEDPA because it is the filing of the petition, not the request for appointment of

counsel, which determines whether a case was pending before the AEDPA

was enacted.”  (Minute Order, April 30, 2009, at 2 (citations omitted).)  

Petitioner filed the operative Third Amended Petition on June 15, 2009

(“Petition”).  He filed a Motion for Evidentiary Hearing on October 23, 2009.  The

Court issued an order on March 14, 2011 denying certain claims and granting a

hearing on others, but later vacated those portions of the order granting a hearing in

light of Cullen v. Pinholster, 131 S. Ct. 1388 (2011).  (Order Granting in Part and

Denying in Part Motion for Evidentiary Hearing, Mar. 14, 2011 (“March 2011

Order”); Order re: Motion for Evidentiary Hearing and Supplemental Briefing,

Apr. 11, 2011.)  On February 13, 2012, the Court denied relief on those claims and

ordered merits briefing on Petitioner’s remaining claims.  (Order Denying

Evidentiary Hearing and Denying Relief on Claims 1(1), 1(2), 2(1), 2(11), 2(12),

2(17), 10(6), 10(9), 10(10), 10(11), 10(13), and 10(14), Feb. 13, 2012 (“February

2012 Order”).)  The parties completed the merits briefing on April 15, 2013.   

For the reasons set forth below, the Third Amended Petition is DENIED.

I. Claims 1(4), 2(9), 8(1), 11(2), 19(2), and 19(3):  Use of Race and

Indigency as Factors in Charging Decision

A. Allegations

In Claims 19(2)1 and 19(3), Petitioner alleges that the prosecution

unconstitutionally decided to seek the death penalty against him based upon his

race and indigency.  Petitioner raises the allegation as a form of prosecutorial

misconduct at the guilt phase of trial (Claim 1(4) (Pet. at 149-50)); ineffective

assistance of counsel at the guilt phase for failing to object to the charging decision

(Claim 2(9) (id. at 178)); an Eighth Amendment violation (Claim 8(1) (id. at 206));

1  Section 1 of Claim 19 summarizes certain facts and arguments relied upon elsewhere in Claim
19.  (See Pet. at 300-04.)  Section 19(1) does not allege an independent claim for relief.
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and a due process and equal protection violation (Claim 11(2)2 (id. at 242)).

Petitioner alleges that of the 107 prosecutions involving Caucasian murder

victims between 1976 and 1992, the Ventura County Office of the District

Attorney sought the death penalty in 21 (or 19.6%) of the cases.  (Id. at 301.)  Of

the 104 prosecutions involving non-Caucasian murder victims in the same period,

Petitioner alleges, the Ventura County Office of the District Attorney sought the

death penalty in 7 (or 6.7%) of the cases.  (Id.)  Petitioner alleges that the race of

the victims was unknown in an additional 16 cases.  (Id.)

Petitioner further alleges that of those 227 murder defendants charged in

Ventura County between 1976 and 1992, 40 (or 17.6%) were represented by

retained counsel, indicating that they were not indigent, and the District Attorney

sought the death penalty against 2 (or 5%).  (Id. at 301-02.)  Petitioner alleges that

184 murder defendants were represented by court-appointed counsel, and the

District Attorney sought the death penalty against 28 (or 15.2%).  (Id. at 302.) 

Petitioner alleges that it is unclear whether the remaining defendants were

represented by retained or appointed counsel.  (Id.)  

Petitioner alleges that in his case, “although multiple individuals clearly bore

responsibility for this crime, only Mr. Cain, the sole African-American individual

in that group, was charged capitally.”  (Id. at 303.)

B. Analysis

A prosecutorial decision:

‘may not be based on an unjustifiable standard such as
race, religion, or other arbitrary classification.’  To
establish such a violation of equal protection, ‘[t]he
claimant must demonstrate that the . . . prosecutorial
policy had a discriminatory effect and that it was

2  Petitioner also alleges in Claim 11(2) that the decision to charge him capitally “was
disproportionate given the treatment of other individuals involved in this crime.”  (Pet. at 242.) 
That argument is addressed and rejected in Claims 8(3)(A) and 19(4) below.  (See infra pp. 59-
60.)

4
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motivated by a discriminatory purpose.’  [¶]  To meet the
first requirement, of discriminatory effect, [the claimant]
‘must show that similarly situated individuals of a
different ethnic origin were not prosecuted.’  

United States v. Arenas-Ortiz, 339 F.3d 1066, 1068 (9th Cir. 2003) (quoting

United States v. Armstrong, 517 U.S. 456, 464-65 (1996)); see also United States

v. Turner, 104 F.3d 1180, 1185 (9th Cir. 1997) (holding that defendants failed to

show that similarly situated persons of other races were not prosecuted, where

defendants’ statistical report did not address whether those sellers of drugs were

“gang members who sold large quantities of crack[,] the principal characteristic of

the federal defendants”).  “[R]aw statistics,” such as those “demonstrating that the

United States charges blacks with a death-eligible offense more than twice as often

as it charges whites,” “say nothing about charges brought against similarly situated

defendants.”  United States v. Bass, 536 U.S. 863-64 (2002) (internal quotation and

alteration omitted; emphasis in original).

Here, the California Supreme Court may have reasonably determined that

Petitioner failed to proffer evidence to show that he was similarly situated to non-

indigent and non-white-victim defendants against whom the District Attorney’s

office did not seek the death penalty.  Petitioner’s statistics do not address the

numbers of Ventura County defendants charged not only with murder, but with

robbery murder, burglary murder, attempted rape murder, and multiple murder

special circumstances.

Moreover, “[u]nder Armstrong, . . . a discriminatory effect is not enough; [a

petitioner] must also show that the decisionmakers in his case acted with a

discriminatory purpose.”  Belmontes v. Brown, 414 F.3d 1094, 1127-28 (9th Cir.

2005) (noting that the “Supreme Court has not determined whether statistics

relating exclusively to the prosecuting authority are sufficient, standing alone, to

establish a prima facie case of discriminatory intent in a capital charging case”),

reversed on other grounds by Ayers v. Belmontes, 549 U.S. 7 (2006); see also

5
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Armstrong, 517 U.S. at 465.  The State may rebut a prima facie showing of

intentional discrimination with sufficient evidence of a race-neutral explanation for

the charging decision.  See Belmontes v. Brown, 414 F.3d at 1128-29 (finding such

rebuttal where “the evidence in the record [was] sufficient to provide a good faith

basis” for the prosecutor’s belief that petitioner had committed more than one

murder, which the prosecutor asserted as the reason for his capital charge).

In this case, the California Supreme Court may have reasonably determined

that the record supported the race- and indigency-neutral explanation offered by

the State for its charging decision against Petitioner.  The State asserted in its

Informal Response to the California Supreme Court (and in its Response Brief to

this Court) that no one “other than petitioner bore equal or near-equal culpability

for the crimes . . . .  [P]etitioner was the one who intentionally killed the

Galloways, attempted to rape Mrs. Galloway, and burglarized the Galloway home

on Saturday morning after the murders.”  (Informal Response, Case No. S067172,

at 86 (internal quotation omitted); see also Respt.’s Br. at 15.)  

Because the California Supreme Court reasonably concluded that Petitioner

failed to establish an improper prosecutorial decision, the court’s denial of

Petitioner’s corresponding prosecutorial misconduct, ineffective assistance of

counsel, Eighth Amendment, due process, and equal protection claims was not

objectively unreasonable.  Claims 1(4), 2(9), 8(1), 11(2), 19(2), and 19(3) are,

therefore, DENIED.

II. Claims 1(5), 2(3), and 3(6):  Admission of Photographs 

A. Allegations and Decision on Direct Appeal

In Claim 1(5), Petitioner alleges that the prosecutor improperly introduced

into evidence and emphasized “numerous gruesome, inflammatory, redundant, and

staged photographs of the victims and the crime scene [and] the staged semi-nude

photographs of Mr. Cain” to appeal to the jury’s emotions and inflame their

passions.  (Pet. at 150-51.)  In Claim 2(3), Petitioner argues that counsel was

6
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ineffective for failing to move to exclude or object to the admission of the

photographs.  (Id. at 173.)  In Claim 3(6), Petitioner contends that the admission of

the photographs violated his due process and equal protection rights.  (Id. at 189.)  

On direct appeal, the California Supreme Court addressed Petitioner’s

challenges to:

photographs of Modena Galloway’s body as discovered
by the police at the crime scene, autopsy photographs of
Modena Galloway’s excised and inverted vagina; an
autopsy photograph of Modena Galloway’s face;
photographs of William Galloway’s body as discovered
by the police at the crime scene; and autopsy photographs
of William Galloway’s body and face.

Cain, 1 Cal. 4th at 28.  The court held that Petitioner had not demonstrated

prejudice from counsel’s failure to object, because:

[a]lthough several of the photographs are highly
unpleasant to observe, none of the photographs are
unduly gruesome or inherently inflammatory.  Moreover,
each photograph was relevant to the prosecution’s case. 
The photographs of the victims at the crime scene and the
autopsy photographs of the wounds received by the
victims were relevant to the prosecution contentions [sic]
that defendant was the actual killer, intended to kill his
victims, and did so during the commission of robbery and
rape.  The photographs of the excised vagina were
relevant to the question of whether Modena Galloway
was raped.  The photographic evidence could assist the
jury in evaluating the expert testimony on this subject.

Assuming certain photographs were cumulative of others,
there is no reasonable probability trial counsel’s failure to
object on this ground affected the verdicts.  The overlap
between photographs was not substantial.  Given this fact
and the strong, albeit circumstantial, evidence linking
defendant to the murders and rape, confidence in either
the guilt or penalty phase verdicts is not undermined by

7
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the admission of any redundant photographic evidence. 
We repeatedly have rejected the argument photographs of
a murder victim should be excluded as cumulative if the
photographs are offered to prove facts established by
testimony.  

Id. at 28-29 (citations omitted).  The court held that because “the photographs in

question were relevant, admissible evidence, defendant also fails to establish a

violation of any other federal constitutional right by their admission into

evidence.”  Id. at 29.

B. Analysis

Federal habeas review is limited “to the question whether the admission of

the evidence violated [the petitioner’s] federal constitutional rights.”  Estelle v.

McGuire, 502 U.S. 62, 68 (1991) (holding petitioner’s due process rights were not

violated by admission of evidence of prior injuries to victim, because prosecution

was required to prove that killing was intentional, and evidence need not be linked

directly to defendant).  Thus, the issue for this Court is whether the admitted

evidence “was so inflammatory as to prevent a fair trial,” not “whether its

prejudicial effect outweighed its probative value.”  Duncan v. Henry, 513 U.S. 364,

366 (1995); see also Hamilton v. Vasquez, 17 F.3d 1149, 1159 (9th Cir. 1994)

(“Claims of inadmissibility of evidence are cognizable in habeas corpus

proceedings only when admission of the evidence violated the defendant’s due

process rights by rendering the proceedings fundamentally unfair”), overruled on

other grounds as recognized in Coleman v. Calderon, 210 F.3d 1047 (9th Cir.

2000).  “To show a violation of due process, [the petitioner] must demonstrate that

the erroneous admission of the photographs rendered his trial fundamentally

unfair.”  Villafuerte v. Stewart, 111 F.3d 616, 627 (9th Cir. 1997).  Cain must also

show a due process violation to establish his prosecutorial misconduct claim.  See

Jones v. Ryan, 691 F.3d 1093, 1102 (9th Cir. 2012) (“Review for prosecutorial

8
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misconduct claims on a writ of habeas corpus is ‘the narrow one of due process’”

(quoting Darden v. Wainwright, 477 U.S. 168, 181 (1986))). 

In Gerlaugh v. Stewart, the trial court entered into evidence “admittedly

gruesome photos of the decedent,” who had been run over with a car three times,

struck in the head by the car, stabbed in the head, neck, and shoulders with a

screwdriver at least thirty times, and dragged off a road into a field.  129 F.3d

1027, 1030, 1032 (9th Cir. 1997).  The victim’s entire body was covered with

bruises and abrasions, along with puncture wounds, fractures, and internal injuries

from his head to his midsection.  Id. at 1030.  The Ninth Circuit held that

petitioner’s habeas claim based on the admission of these photographs did not

“raise[] the spectre of fundamental unfairness such as to violate federal due process

of law” and was not cognizable.  Id. at 1032.

Similarly, in Villafuerte, the Ninth Circuit held that photographs depicting

the fatal wrapping of an asphyxiated murder victim’s head, bindings on her body,

and blood at the crime scene did not deprive defendant of a fair trial.  111 F.3d at

622, 627.  The court held that the photographs were relevant to prove that

defendant knowingly restrained the victim with the required intent and did not

violate petitioner’s due process rights.  Id. at 627.

Here, as in Villafuerte, the photographs of the victims’ bodies were relevant

to demonstrate the extent of the victims’ injuries and the circumstances in which

the injuries were inflicted.  See Cain, 10 Cal. 4th at 28-29.  The admission of the

photographs did not render Petitioner’s trial fundamentally unfair so as to violate

federal due process of law.  See Henry, 513 U.S. at 366; Gerlaugh, 129 F.3d at

1032; Villafuerte, 111 F.3d at 627; Hamilton, 17 F.3d at 1159.  Likewise, the four

admitted photographs of Petitioner, from the waist up and without clothing (see

Pet. Exs. 123-26), were relevant to demonstrate that Petitioner possessed the

physical strength to apply “major,” “considerable force” to Mr. Galloway’s face,

head, and body.  (RT 5356, 5359-60); see also Cain, 10 Cal. 4th at 79 n.32

9
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(“Defendant’s . . . use of his physical strength [was] demonstrated by the capital

crimes”).  The photographs were not “so inflammatory as to prevent a fair trial” in

violation of Petitioner’s due process rights.  Henry, 513 U.S. at 366.

In addition, the California Supreme Court may have reasonably concluded

on habeas review, as it did on direct appeal, that “the bulk of the photographs

would have been properly admitted even if trial counsel had proffered the

objections now urged,” such that it was not reasonable that the trial court would

have granted the objections, and that any successful objections would not have had

a reasonable probability of altering the outcome at trial in light of the evidence

presented.  Cain, 10 Cal. 4th at 28-29; see also Wilson v. Henry, 185 F.3d 986, 990

(9th Cir. 1999) (“To show prejudice under Strickland from failure to file a

motion,” petitioner must show, in part, that “had his counsel filed the motion, it is

reasonable that the trial court would have granted it as meritorious”).  Thus, the

court’s rejection of Petitioner’s ineffective assistance of counsel claim is not

objectively unreasonable. 

Claims 1(5), 2(3), and 3(6) are, therefore, DENIED.

III. Claims 1(6), 2(5), 3(7), 3(11), 9(3), 11(8), 11(9), 15(7), 15(8):  Attempted

Rape Special Circumstance

A. Allegations

Petitioner contends that he did not receive constitutionally adequate notice

of the prosecution’s attempted rape special circumstance allegation.  (Pet. at 152

(Claim 1(6)).)  In addition to Petitioner’s overarching claim that “[t]he belated

charge violated Mr. Cain’s right to be provided notice of the charges against him,”

(id.), Petitioner raises narrow allegations challenging the attempted rape special

circumstance in:  its inclusion in the prosecutor’s guilt phase closing argument (id.

at 151-52); counsel’s failure to defend against the special circumstance at the guilt

phase of trial (Claim 2(5) (id. at 175-78)); the jury’s instruction on and

consideration of the special circumstance (Claim 3(7) (id. at 189)); the jury’s lack

10
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of appropriate instructions on the elements, required findings, and availability of an

intoxication defense for the special circumstance (Claim 3(11) (id. at 203)); and its

presentation by the prosecution at the penalty phase as a basis for imposing the

death penalty (Claim 9(3) (id. at 224), Claim 11(8) (id. at 243),3 and Claim 15(7)

(id. at 288-89)).    

Similarly, in Claims 11(9) and 15(8), Petitioner contends that his

constitutional rights were violated because the jury was permitted and invited to

consider “all of the evidence in support of the rape charge as a ‘circumstance of the

crime’ justifying the imposition of the death penalty, even though Mr. Cain had

been acquitted of that charge” of rape.  (Id. at 244, 290.)

B. Adequacy of Notice and Effective Assistance of Counsel

Regarding counsel’s alleged ineffective assistance, the Court noted in its

March 2011 Order that Petitioner failed to allege any specific facts that adequate

counsel could have established at trial had Petitioner had notice of the attempted

rape charge, apart from that of his intoxication at the time of the crimes.  (March

2011 Order at 65-66.)  Considering counsel’s performance, and the adequacy of

Petitioner’s notice of the attempted rape special circumstance allegation more

generally, the Court held:

[F]airminded jurists could differ about whether Petitioner
had adequate notice of the attempted rape special
circumstance allegation.  Petitioner’s counsel represented
to the trial court that he was aware that the prosecutor
could argue attempted rape and he did not want to delve
into that allegation for strategic reasons.  It is true that the
adequacy of counsel’s performance, in claiming that he

3  The Court observes that the text, as opposed to the title, of Claim 11(8) in the Petition concerns
the Arizona car theft conviction and not the attempted rape special circumstance.  (See Pet. at
243.)  In light of Petitioner’s statement in his merits brief that Claim 11(8) is briefed “in
conjunction with a due process violation at Claim 3.7,” regarding the attempted rape special
circumstance (see Petr.’s Br. at 93), the Court interprets Claim 11(8) accordingly.  Petitioner’s
corresponding allegations regarding the Arizona car theft conviction are denied below.  (See infra
pp. 80-84.)

11
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had notice of the attempted rape allegation and in not
presenting evidence or argument on the allegation after
the court’s inquiry, could be questioned.  The California
Supreme Court found counsel’s performance to be
adequate, however, and even if fairminded jurists could
disagree about the correctness of that decision, that does
not make it unreasonable.  See [Richter, 131 S. Ct.] at
785-86.  Thus, in light of the deference afforded the state
high court, this Court concludes that the court was not
unreasonable in holding that Petitioner had adequate
notice.

Independently, . . . the California Supreme Court could
have reasonably concluded that trial counsel reasonably
relied on expert opinion in not presenting an intoxication
or diminished capacity defense, or that Petitioner failed
to allege facts to demonstrate any mental state evidence
that competent counsel with adequate notice should have
presented at trial.  Thus, even if the charging document
were insufficient, the California Supreme Court could
have reasonably found any resulting error to be harmless
beyond a reasonable doubt.

(March 2011 Order at 71-72.)  The Court also denied Petitioner’s claim (within

Claim 10(15)) that counsel was ineffective for failing to object to prosecutorial

misconduct in the inclusion of the attempted rape special circumstance finding as

an aggravating factor, holding that:

at the penalty phase of trial, the jury properly takes into
account any special circumstances found to be true at the
guilt phase.  Cal. Penal Code § 190.3(a).  The California
Supreme Court could reasonably have concluded that
because the jury found true the attempted rape special
circumstance allegation (CT 411), counsel could not have
been ineffective for failing to object to its consideration
at the penalty phase.

(March 2011 Order at 115 (internal citation edited).)  Petitioner’s contentions that

the attempted rape special circumstance should not have been included in the

12
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prosecution’s guilt phase closing argument (Claim 1(6)), was not adequately

defended against by defense counsel at the guilt phase (Claim 2(5)), should not

have been considered by the jury (Claim 3(7)), and should not have been presented

by the prosecution at the penalty phase (Claims 9(3), 11(8), and 15(7)) are,

therefore, without merit.  Claims 1(6), 2(5), 3(7), 9(3), 11(8), and 15(7) are

DENIED.

C. Jury Instructions

Petitioner also makes the conclusory allegation in Claim 3(11) that the jury

was not appropriately instructed on the elements, required findings, and

availability of an intoxication defense for the special circumstance.  Petitioner fails

to specify in his Petition or in his merits brief in what way the jury instructions

were deficient.  (See Pet. at 203; Petr.’s Br. at 68.)  “Conclusory allegations which

are not supported by a statement of specific facts do not warrant habeas relief.” 

James v. Borg, 24 F.3d 20, 26 (9th Cir. 1994); see also Greenway v. Schriro, 653

F.3d 790, 804 (9th Cir. 2011) (“[Petitioner’s] cursory and vague claim cannot

support habeas relief”); Jones v. Gomez, 66 F.3d 199, 205 (9th Cir. 1995)

(“[Petitioner’s] conclusory suggestions . . . fall far short of stating a valid claim of

constitutional violation”).  

On direct appeal, the California Supreme Court rejected the challenges

Petitioner made to the attempted rape special circumstance instructions.  The court

concluded that:  (1) in context, the jury would have understood an attempted rape

to be subject to the requirement that the “burglary, robbery, or rape” must not be

merely incidental to the murder to find the special circumstance true; (2) the failure

to provide an instruction defining “attempt” was harmless because the ordinary

understanding of “attempt” includes the necessary intent, and no explanation other

than rape or attempted rape was sufficient to explain the evidence; and (3) the

failure to instruct that the instructions on intoxication applied as a defense to

attempted rape was harmless because the jury found true all other special

13
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circumstances (which required specific intent to kill), and “[n]o evidence was

presented from which a jury rationally could have found defendant, despite his

asserted intoxication, intended to kill Mr. and Mrs. Galloway, but because of that

same intoxication did not form the intent to rape Mrs. Galloway.”  Cain, 1 Cal. 4th

at 43-45.  

The court’s conclusions are not objectively unreasonable.  Even an

instruction “that omits an element of the offense does not necessarily render a

criminal trial fundamentally unfair or an unreliable vehicle for determining guilt or

innocence,” but is instead subject to review for prejudice.  Neder v. United States,

527 U.S. 1, 8-9 (1999) (emphasis in original).  To establish an instructional error

meriting federal habeas relief, Petitioner must show that the given instruction

violated Petitioner’s constitutional rights or “‘so infected the entire trial that the

resulting conviction violates due process.’”  McGuire, 502 U.S. at 72 (quoting

Cupp v. Naughten, 414 U.S. 141, 147 (1973)).  “[W]here a defendant did not, and

apparently could not, bring forth facts contesting the omitted element, answering

the question whether the jury verdict would have been the same absent the error

does not fundamentally undermine the purposes of the jury trial guarantee.” 

Neder, 527 U.S. at 19; see also United States v. Cherer, 513 F.3d 1150, 1155 (9th

Cir. 2008) (finding harmless error as to omitted jury instruction on defendant’s

requisite state of mind where defendant “scarcely” raised a state of mind defense at

trial).  Moreover, “the instruction may not be judged in artificial isolation, but must

be considered in the context of the instructions as a whole and the trial record.” 

McGuire, 502 U.S. at 72 (internal quotation omitted).  “No prejudice results from a

. . . court’s failure to define a concept within the comprehension of the average

juror.”  United States v. Tirouda, 394 F.3d 683, 688-89 (9th Cir. 2005) (internal

quotation omitted).  The California Supreme Court was not objectively

unreasonable in concluding that in context, the jury would have understood that the

attempted rape must not be merely incidental to the murder, and that Petitioner
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must have had the specific intent to rape Mrs. Galloway, to find the special

circumstance true.  The court was likewise not objectively unreasonable in

concluding that the jury rationally could not have found that Petitioner intended to

kill the Galloways but, as a consequence of his intoxication, did not intend to rape

Mrs. Galloway.  Claim 3(11) is, therefore, DENIED.

D. Jury Consideration of Evidence Supporting Rape Charge 

Finally, the California Supreme Court reasonably determined that the jury’s

consideration of “all of the evidence in support of the rape charge” at the penalty

phase did not violate Petitioner’s constitutional rights.  (See Pet. at 244, 290

(Claims 11(9) and 15(8))); Cain, 10 Cal. 4th at 69.  The jury was instructed to

consider “[t]he circumstances of the crime[s] of which the defendant was convicted

in the present proceeding and the existence of any special circumstance found to be

true. . . .  No other factors or circumstances may be considered in aggravation or as

a reason to impose a verdict of death.”  (RT 6858, 6860 (emphasis added).)  The

court reasonably determined that the evidence offered in support of the rape charge

was the same evidence supporting the jury’s attempted rape special circumstance

finding, and that the attempted rape special circumstance evidence was properly

within the jury’s consideration at the penalty phase.  See Cain, 10 Cal. 4th at 69. 

Claims 11(9) and 15(8) are, therefore, DENIED.

IV. Claim 1(7):  Prosecutorial Misconduct in Guilt Phase Closing Argument

A. Allegations

In Claim 1(7), Petitioner alleges that the prosecutor committed misconduct

in his guilt phase closing argument by making “several false and inflammatory

//

//

statements regarding critical elements in the case, including mischaracterizations of

the evidence.”  (Pet. at 153.)  Petitioner argues that:

At trial, the prosecutor argued that Cain need not have
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formulated the intent to kill in order for the special
circumstances to be found true.  (RT 6047.)  The
prosecutor was subsequently forced to admit he was
wrong and that intent to kill was required.  (Id. at 6200.) 
The prosecutor, however, also argued that the intent to
kill was ‘a very low mental state.’  (Id. at 6049.)  He
stated that the crime scene pictures were enough to
establish Cain formed the intent to kill.  (Id.)  The
prosecutor’s argument that the jury could simply presume
intent to kill from the crime scene was contrary to clearly
established federal and state law.  See Dickey v. Lewis,
859 F.2d 1365 (9th Cir. 1988); Sturgis v. Goldsmith, 796
F.2d 1103 (9th Cir. 1986).  Such burden shifting
arguments violate the Fourteenth Amendment’s
requirement that the state prove every element of a
criminal offense beyond a reasonable doubt.  Sandstrom
v. Montana, 442 U.S. 510 (1979).  The CSC’s decision
that Cain failed to state a prima facie case for relief on
this issue was therefore contrary to, and an unreasonable
application of, clearly established federal law.

(Petr.’s Br. at 29 (internal citations edited).)

B. Statements by Counsel and the Trial Court

In his closing argument, the prosecutor argued:

There’s obviously a burglary here.  There’s obviously a
robbery, two deaths that resulted from that.  Intent to kill
is not an issue.  After all, look at the pictures.  [¶]  . . . 
I’m not going to stand here and wave bloody shirts and
bloody pictures.  You’re going to see them.  [¶]  The
purpose of seeing them is to see what happened.  The
purpose is not to horrify you.  It’s horrifying what
happened.  You know that.  I don’t have to stand here
and repeat that to you.  [¶]  What we have here is
obviously a first-degree murder and an intentional
killing.  [¶]  If you fire a bullet – if somebody fires that
bullet – after all, the gun can be aimed a number of
places.  It’s in a second, and it’s over.  [¶]  You look at
Mr. Galloway, you look at Mrs. Galloway, and you look
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at the diagrams, the body diagrams the autopsy surgeon
did.  That didn’t take a second.  That took time.  

And you’re going to be given an instruction about
voluntary intoxication.  You know, does that – in some
cases that can delete or diminish the intent to kill.  But
think about the intent to kill.  [¶]  Is that a higher mental
state?  [¶]  I remember many years ago when I took math
in college.  I wasn’t capable of reaching the higher
mental state a number of my classmates were.  I didn’t
get as good a grade.  That’s a higher mental state.  [¶] 
Higher mathematics exhibits a very thoughtful,
educational process; but what about the intent to kill?  [¶] 
A dog can intend to kill.  A dog can intend to kill.  [sic] 
[¶]  Now the defendant wasn’t so strung-out or so drunk
or anything like that that he reached a state – a mental
state lower than that of a dog.  [¶]  Intent to kill is a very
simple mental state.  Existed since man began.  Isn’t
something that’s evolved over great civilization.  [¶] 
Intent to kill is a very low mental state, and I submit to
you there’s just – when you look at the pictures of Mr.
and Mrs. Galloway, the person who hit them repeatedly
intended to kill them.  There’s no doubt about that, no
serious doubt about that.

. . .  And there’s one special circumstance that is certainly
true, and that special circumstance is what’s called
multiple murder.  [¶]  And the Court will read you the
following instruction.  To find the special circumstance
referred to in these instructions as multiple murder
convictions, it must – is true, it must be proved – one
thing.  That the defendant has in this case been convicted
of more than one murder of the first or second degree. 
[¶]  Well, there’s two murders of the first degree on the
felony murder rule so.  That special circumstance is true. 
[¶]  What we’re talking about is the special circumstance
burglary, robbery, and rape because that special
circumstance requires a special intent to burglarize, to
steal, to rob, to rape and it require – they all require an
intent to kill. 
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(RT 6047-50.)

Later, after defense counsel completed his closing argument and the

prosecutor completed his rebuttal, but before the jury was given its instructions, the

prosecutor told the court:

Mr. Wiksell [defense counsel] pointed out to me that the
end – at the end of my argument, when I talked about the
multiple murder special circumstance, I said that two
felony murders would make that.  [¶]  . . .  I was relying
on that [CALJIC 8.81.3], the instruction that we’d all
agreed on . . . .  [¶]  Mr. Wiksell at the end of my
argument said, I thought – quote:  I thought you had to
have an intent to kill under Carlos.  [¶]  Now, after his
comment . . . I researched the matter last night.  I
misstated the law.  [¶]  . . .  [On] at least one of the two
murders there must be an intent to kill.  [¶] . . .  [M]y
argument was incorrect.  I believe that I argued so in
good faith because the instruction, it seems to me, is
pretty lousy.  [¶]  I have offered a modified instruction to
the Court, which adds a Paragraph 2, that in at least one
of the offenses of murder the defendant intended to kill
or intended to aid in the killing of a human being.  [¶] 
. . .  I did not intend to mislead the jury.  Last night when
I researched the matter I was obviously wrong.  [¶]  . . .  I
had not read Turner, that I can recall, on the multiple
murder matter before this statement.  [¶]  . . .  I apologize
for the error.

(RT 6199-6203.)  Defense counsel stated to the trial court his belief that “[i]t was

not an intentional error.”  (Id. at 6212.)  The trial judge proposed “add[ing] [his]

own comments” to the jury that:

I have worked with both of these lawyers in the past, as I
have with many members of the local bar on both sides
of the aisle.  And I would not make such a statement with
regard to every member of the local bar, but with respect
to both of these attorneys I am satisfied neither
intentionally would mislead the jury.

18
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I’m satisfied that this is not now and never was a
stratagem of the prosecutor to gain some special
advantage, perceived or otherwise, with the jury.  It is an
effort to cure a mistake, and I think it’s the best way to
attempt – to attempt to cure that mistake.

(Id. at 6214.)

The prosecutor then told the jury of his error and informed them, just before

the trial court read the entirety of the guilt phase instructions, that:

[t]o find the special circumstance referred to in these
instructions as multiple murder convictions is true [sic], it
must be proved, number one, that the defendant has in
this case been convicted of more than one offense of
murder in the first or second degree; and two, that in both
of the offenses of murder, the defendant intended to kill
or intended to aid in the killing of a human being.

(Id. at 6224.)  The trial court repeated the instruction when reading the jury its guilt

phase instructions.  (Id. at 6248.)

C. Analysis

Dickey and Lewis, upon which Petitioner relies, held that a jury instruction

that “[i]ntent to kill may be presumed from use of a deadly weapon” violates a

defendant’s due process rights.  Dickey, 859 F.2d at 1367; Sturgis, 796 F.2d at

1107 (citing Sandstrom, 442 U.S. 510).  Here, the prosecutor in his closing

argument did not tell the jury that any presumption applied.  To the contrary,

consistent with the requirement of Sandstrom that every element of the charge be

proved beyond a reasonable doubt, the prosecutor argued that there was “no

serious doubt” about the intent to kill.  (RT 6049.)  In addition, the California

Supreme Court may have reasonably determined that the prosecutor’s statements

that intent to kill was a “very low mental state” and that the photographs showing

the nature of the injuries evidenced that the killings were intentional, did not

misstate the law and argued “reasonable inferences” based on the evidence.  United
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States v. Atcheson, 94 F.3d 1237, 1244 (9th Cir. 1996) (“It is not misconduct for

the prosecutor to argue reasonable inferences based on the record”); cf. United

States v. Young, 470 U.S. 1, 8 n.5 (1985) (quoting American Bar Association’s

“useful guideline[]” that “[t]he prosecutor may argue all reasonable inferences

from [the] evidence”).  

In light of the record of the trial court proceedings, the California Supreme

Court may have reasonably concluded that the prosecutor did not commit

misconduct in his closing argument and that the jury was properly informed of the

intent to kill requirement for all special circumstances.  Claim 1(7) is, therefore,

DENIED.

V. Claims 1(8) and 2(15):  Reconvening the Jury

In Claim 1(8), Petitioner contends that “[t]he prosecutor committed

misconduct in seeking to reconvene the jury and submit new verdict forms after the

jury had returned a verdict that failed to specify a degree of murder.”  (Pet. at 153.) 

In Claim 2(15), Petitioner alleges that defense counsel was ineffective for failing to

object to the reconvening of the jury.  (Pet. at 181; see also Petr.’s Br. at 54-56.)  In

his merits brief, Petitioner argues that if the jury fails to determine the degree of a

crime distinguished into degrees, then the defendant is deemed guilty of the lesser

degree of the offense, citing California Penal Code § 1157.  (Petr.’s Br. at 55.)  

“Review for prosecutorial misconduct claims on a writ of habeas corpus is

‘the narrow one of due process[.]’  . . .  [T]he alleged misconduct must have ‘so

infected the trial with unfairness as to make the resulting conviction a denial of due

process.’”  Jones, 691 F.3d at 1102 (quoting Darden, 477 U.S. at 181).  Petitioner

asserts that a due process violation based upon the improper application of § 1157

occurs where the jury does not determine the degree of a crime and as a matter of

law, the defendant could have been convicted of a lesser degree of the crime. 

(Petr.’s Br. at 55 (citing People v. Mendoza, 23 Cal. 4th 896, 910 (2000)).) 

Petitioner argues that because “[t]he voluntary intoxication argument could negate
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specific intent as to the burglary and robbery,” Petitioner “would then not be guilty

of first degree murder under a felony murder theory.”  (Id.)

As the California Supreme Court held on direct appeal, however:

[p]rior to its original deliberations, the jury was
instructed it should return a finding on the robbery, rape,
burglary, and multiple-murder special circumstances only
if it found defendant guilty of first degree murder.  The
jury found all of the special circumstances true. . . .  The
only reasonable conclusion to draw is the jury found the
murders were of the first degree, but was unable to record
its findings because of the inadequate verdict forms.  

Cain, 1 Cal. 4th at 56 (internal citation omitted).  Moreover, this Court in granting

judgment on the pleadings on Claim 7 rejected Petitioner’s argument based upon

§ 1157, holding that “Petitioner could not be found guilty of second degree felony

murder because:  ‘as a matter of law, a conviction for a killing committed during a

robbery . . . can only be a conviction for first degree murder.’”  (June 2003 Order

at 24 (quoting Mendoza, 23 Cal. 4th at 908).)  The Court has found reasonable the

conclusions that defense counsel reasonably relied on expert opinion in not

presenting an intoxication defense and that Petitioner failed to allege facts to

demonstrate any intoxication evidence that competent counsel should have

presented.  (March 2011 Order at 71-81.)   

Because Petitioner cannot show, in light of the jury’s initial verdicts and the

evidence presented at trial, that he could have been convicted of second degree

murder, the California Supreme Court reasonably determined that Petitioner failed

to show ineffective assistance of counsel or prosecutorial misconduct in the

reconvening of the jury.  Claims 1(8) and 2(15) are, therefore, DENIED.

VI. Claims 1(9), 2(8), and 3(3):  Petitioner’s Taped Confession

A. Allegations

In Claim 1(9), Petitioner alleges that the prosecution wrongfully obtained a
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false confession from him during a tape-recorded interview by Detectives Billy

Tatum and John Garcia.  (Pet. at 153-54.)  Petitioner contends that expert analysis

demonstrates that Detective Tatum lied at trial about a purported malfunction in the

tape recorder causing a portion of Petitioner’s interview to fail to be recorded.  (Id.

at 153-54.)  Detective Tatum testified that during that portion of Petitioner’s

interview, Petitioner confessed to stealing money from the Galloways during the

initial break-in.  (Id. at 153.)  In addition, Petitioner alleges that “it was apparent to

the detectives . . . that he had used cocaine extensively prior to the interview and,

as a result, was highly suggestible.”  (Id. at 154.)

In Claim 2(8), Petitioner faults counsel for failing to object to the

introduction of the taped statement into evidence in spite of the fact that

“numerous” unspecified “factual and legal challenges to the admission of the tape

were available.”  (Id. at 178; see also Petr.’s Br. at 49.)  Additionally, in Claim

3(3), Petitioner contends that the confession was obtained in violation of his right

to remain silent and right to the assistance of counsel.  (Pet. at 184.)  Petitioner

alleges that “[i]t is quite possible and logical” that during the break in the

recording, which occurred approximately forty-five minutes into the interview (see

Pet. Ex. 174 ¶ 4), he invoked his right to consult with an attorney or right to remain

silent.  (Pet. at 184.)  Petitioner further alleges that any waiver of counsel he made

before giving the statement was not voluntary, knowing, and intelligent because it

was “not the product of a free and deliberate choice rather than intimidation,

coercion, or deception” and was not made with a full awareness of the nature of the

right and the consequences of abandoning it.  (Id.)  Finally, Petitioner alleges that

his statement itself was the product of “duress and coercion.”  (Id.)

B. Analysis

1. Falsity of Detective Tatum’s Testimony

First, regarding the alleged falsity of Detective Tatum’s trial testimony, the

Court held in its February 2012 Order:
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As to Tatum’s testimony about the substance of
Petitioner’s confession, there was a significant collection
of other evidence presented at trial that Petitioner had
stolen at least $500 from the Galloways.  Mendoza
testified that Petitioner asked him if he ‘wanted to help
him burglarize or rob that house next door to his house
. . . [s]o he can get thousands.’  (RT 5477.)  Mendoza
said that he declined, and Petitioner later went outside
with Cerda.  (Id. at 5478, 5482-83.)  When Petitioner
returned at least twenty or thirty minutes later, Mendoza
testified, he had blood on his clothes and face and ‘said
he had thousands.’  (Id. at 5489-90.)  Mendoza testified
that Petitioner held ‘a lot of money in his left palm . . .
folded in half with [a] $100 bill in the front.’  (Id. at
5491.)  According to Mendoza, Petitioner said he
‘knocked somebody out’ or ‘blipped somebody.’  (Id. at
5491-92.)

Richard Gifford testified that on Saturday afternoon, he
saw Petitioner ‘flash a big roll of bills,’ a ‘[p]ile of
money’ close to $1,100 or $1,200 dollars.  (Id. at 6023-
24.)  He said Petitioner gave him a one hundred dollar
bill to buy beer for him.  (Id. at 6024; see also id. at 6029
(testimony of 7-Eleven employee that Gifford bought
beer and cigarettes Saturday afternoon with a one
hundred dollar bill).)  Teodorico (‘Rick’) Albis testified
that he saw Petitioner at Petitioner’s house Saturday
morning, and Petitioner showed him a check and a
‘[w]ad’ of money.  (Id. at 5817-18.)  Albis testified that
on the Saturday after the murders, he saw Petitioner
paying cash for a car stereo, sneakers, a hat, and some
cassettes, with a large bill in at least one instance.  (Id. at
5817-21; see also id. at 5650-55 (testimony of electronics
store manager regarding sale of stereo system on
Saturday for $214 cash).)  Gifford testified that he saw
Petitioner again on Sunday, after Petitioner purportedly
made these purchases, still with ‘some money.’  (Id. at
6026.)

It is Petitioner’s burden to demonstrate the materiality of
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any false testimony presented at trial[.]  [S]ee United
States v. Zuno-Arce, 339 F.3d 886, 889 (9th Cir.
2003). . . .  In light of the evidence presented at trial, the
California Supreme Court may have reasonably
concluded that Detective Tatum’s testimony about the
manner in which Petitioner’s confession was not
recorded or about the substance of the confession was not
material . . . .

(February 2012 Order at 27-28 (internal citations edited).)

2. Invocation of Right to Remain Silent and Right to Counsel

Second, the California Supreme Court may have reasonably concluded that

Petitioner’s allegation that “[i]t is quite possible and logical” that he invoked his

right to counsel or to silence (Pet. at 184) is purely speculative and thus without

merit.  See Phillips v. Woodford, 267 F.3d 966, 986-87 (9th Cir. 2001) (holding

petitioner’s Brady claims were “without merit” because they were “mere

suppositions”); West v. Ryan, 608 F.3d 477, 490 n.12 (9th Cir. 2010) (holding

evidence failed to establish petitioner’s entitlement to a federal evidentiary hearing

because it was “speculative in nature”); Gonzalez v. Knowles, 515 F.3d 1006, 1014

(9th Cir. 2008) (denying evidentiary hearing where petitioner’s claims of

ineffective assistance of counsel were “grounded in speculation”).

Considering “whether [a habeas petitioner] actually invoked his right to

counsel,” the Ninth Circuit observed in Sechrest v. Ignacio that “[t]his is an

objective inquiry.  There must, at a minimum, be a statement from the suspect that

can reasonably be construed to be an expression of a desire for the assistance of an

attorney.”  549 F.3d 789, 806 (9th Cir. 2008) (internal quotation omitted; citing

Davis v. United States, 512 U.S. 452, 458-59 (1994); Smith v. Illinois, 469 U.S. 91,

95 (1984)).  “[A]fter a knowing and voluntary waiver of the Miranda rights, law

enforcement officers may continue questioning until and unless the suspect clearly

requests an attorney.”  Davis, 512 U.S. at 461.  “[T]here is no principled reason to
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adopt different standards for determining when an accused has invoked the

Miranda right to remain silent and the Miranda right to counsel at issue in Davis.” 

Berghuis v. Thompkins, 130 S. Ct. 2250, 2260 (2010).  Each invocation must be

made “‘unambiguously.’”  Id. at 2259 (quoting Davis, 512 U.S. at 459). 

The California Supreme Court may have reasonably concluded that because

Petitioner’s assertion that “[i]t is quite possible” that he invoked his right to

counsel or to silence during the untaped interview portion is speculative, Petitioner

failed to establish his entitlement to habeas relief for such a violation.

3. Police Coercion and Ineffective Assistance of Counsel

Third, regarding Petitioner’s allegations that any waiver was not voluntary,

knowing, and intelligent, that he was “highly suggestible,” and that his statement

was the product of duress, the Court held in its March 2011 Order that:

Petitioner fails to specify in what ways police officers
‘employ[ed] coercive tactics.’  (Id.)  Petitioner must
establish coercive police conduct to be entitled to relief. 
‘The sole concern of the Fifth amendment, on which
Miranda was based, is governmental coercion. . . .  The
voluntariness of a waiver of this privilege has always
depended on the absence of police overreaching, not on
‘free choice’ in any broader sense of the word.’ 
Colorado v. Connelly, 479 U.S. 157, 170 (1986) (holding
petitioner’s ‘perception of coercion flowing from the
“voice of God” . . . is a matter to which the United States
Constitution does not speak’); California v. Kelly, 51 Cal.
3d 931, 951 (1990) (applying Connelly on direct appeal
and holding that ‘defendant’s low intelligence and
psychiatric symptoms, standing alone, do not render his
waiver of Miranda rights involuntary’). . . .

The Ninth Circuit has held:

While it is true that a waiver of one’s Miranda
rights must be done intelligently, knowingly, and
voluntarily, the Supreme Court has never said that
impairments from drugs, alcohol, or other similar
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substances can negatively impact that waiver. . . .
[A]n intoxicated individual can give a knowing
and voluntary waiver, so long as that waiver is
given by his own free will.

Matylinsky v. Budge, 577 F.3d 1083, 1095 (9th Cir.
2009) (citations and parenthetical omitted).  The Circuit
held in United States v. Banks that a suspect allegedly
under the influence of narcotics and alcohol made a
knowing and voluntary waiver where, among other
factors, he did ‘not appear to have been “incapacitated”
by his use of drugs and alcohol,’ selectively answered
questions, was able to provide a lock combination, and
requested that his girlfriend be contacted to secure his
apartment.  282 F.3d 699, 706 (9th Cir. 2002), rev’d on
other grounds, 540 U.S. 31 (2003).  Likewise, the
California Supreme Court ‘has repeatedly rejected claims
of . . . incompetence to waive Miranda rights premised
upon voluntary intoxication or ingestion of drugs, where .
. . there is nothing in the record to indicate that the
defendant did not understand his rights and the questions
posed to him.’  California v. Clark, 5 Cal. 4th 950, 988
(1993), disapproved on other grounds, California v.
Doolin, 45 Cal. 4th 390 (2009); see also California v.
Frye, 18 Cal. 4th 894, 988 (1998), disapproved on other
grounds, Doolin, 45 Cal. 4th 390.

The California Supreme Court could have reasonably
determined that Petitioner makes no factual allegations,
and there is nothing in the record to indicate, that he did
not understand his rights and the questions posed to him.
Petitioner merely alleges that he was ‘highly
suggestible,’ not that he did not understand his rights, or
the questioning, as a result.  (Mot. at 21.)  To the
contrary, during the police interview, Petitioner provided
detailed responses to questions, including the street
names of friends’ houses (Pet. Ex. 177 at 3, 9, 15, 17), a
friend’s car make and model (id. at 11), his probation
officer’s name (id. at 45), the amount of his most recent
paycheck (id. at 12), and the times he began and finished
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work (id. at 19).  Petitioner fabricated a story to his
benefit (see id. at 12-20, 24) and asked the police
questions about the evidence they had gathered against
him (id. at 24, 30, 33-34).  He asked whether the police
were detaining other suspects (id. at 46; cf. [id. at] 27-
31), and he reasoned about the charges he would face in
light of his record and his relative age (id. at 42).

The California Supreme Court would not have been
unreasonable, therefore, in determining that the record
indicated that Petitioner understood his rights and the
questions asked of him, and that he gave a knowing and
voluntary waiver by his own free will.

(March 2011 Order at 56-57, 102-03 (quoting Motion for Evidentiary Hearing,

filed October 23, 2009, at 21).)  

The Court went on to hold, regarding Petitioner’s allegations of ineffective

assistance, that:

without alleging specific facts to establish police
overreaching, Petitioner cannot demonstrate that counsel
reasonably likely could have prevailed had he made a
motion to exclude Petitioner’s statement. . . .  The
California Supreme Court may have reasonably
concluded that since a motion to exclude the statement
would not reasonably likely have succeeded for the lack
of police coercion, Petitioner was not prejudiced by any
error of trial counsel in not investigating his mental
health at the time he waived his Miranda rights.

(Id. at 57.)  The Court likewise held that the California Supreme Court “could have

reasonably determined that Petitioner has not demonstrated deficient performance

or prejudice from trial counsel’s failure to challenge the introduction of his

statement on the basis of his alleged intoxication.”  (Id. at 103.)  Petitioner fails to

specify any other challenges to the admission of the statement that effective

counsel should have raised.
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Because the California Supreme Court may have reasonably determined that

the prosecution did not wrongfully obtain Petitioner’s confession or present

material false testimony at trial, and that counsel was not ineffective for failing to

object to the introduction of the taped statement, Claims 1(9), 2(8), and 3(3) are

DENIED.

VII. Claim 2(4):  Hair Evidence

In Claim 2(4), Petitioner alleges that counsel provided ineffective assistance

by failing to object to the introduction of the hair identification testimony or to

offer available “counter-expert testimony to refute the conclusions and unscientific

methodology” of the prosecution’s expert witness.  (Pet. at 174.)  Petitioner also

faults counsel for failing to argue:

flaws in the hair evidence that already existed, including
the failure to compare the leg/body hairs with those of
the Galloways; failure to conduct the same tests on all
possible suspects; and the witness’s admission that some
of the hairs did not look like Mr. Cain’s and could have
been Mrs. Galloway’s. . . .  Appropriate challenges would
also have established that neither Modena Galloway nor
suspect Albis could have been excluded as the source of
the pubic hairs found by the criminalist.

(Id. at 175 (citing RT 5436-37).)

//

The Court held in its February 2012 Order that “the California Supreme

Court may have reasonably determined on the basis of the record before it that

Petitioner’s allegations . . . did not show any inadequate investigation by counsel

or any resulting prejudice.”  (February 2012 Order at 13.)  The Court considered

the issues of “‘whether defense counsel adequately investigated and challenged

Jones’ [the prosecution’s expert witness’s] qualifications and his electrophoresis

testing; and, more generally, . . . whether defense counsel adequately consulted

with an independent hair analysis expert.’”  (Id. at 12 (quoting March 2011 Order
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at 37).)  The Court noted that it “‘must apply a strong presumption that counsel’s

representation was within the wide range of reasonable professional assistance,’”

(id. at 13 (quoting Richter, 131 S. Ct. at 787)), and held that “it was not clear from

the record that counsel failed to adequately challenge Jones’ qualifications or

testimony.”  (Id.)

Because the California Supreme Court may have reasonably rejected Claim

2(4) on the same basis, Petitioner’s claim is DENIED.

VIII. Claim 2(6):  Mental Health Experts

In Claim 2(6), Petitioner alleges counsel provided ineffective assistance by

failing “to ensure that Mr. Cain was evaluated by appropriate and conflict-free

mental health professionals . . . .  Defense counsel retained Dr. Donaldson, but Dr.

Donaldson had his own conflict, and counsel failed adequately to prepare or

consult with Dr. Donaldson.”  (Pet. at 178.)  Petitioner contends that:

[t]he trial court, at Wiksell’s request, appointed Dr.
Theodore Donaldson to evaluate Cain.  Donaldson
performed a cursory evaluation of Cain, but suggested
Cain may suffer from central nervous system dysfunction
and advised Wiksell to have Cain meet with a
neuropsychologist.  Wiksell did not inform Donaldson
that Cain had been charged capitally and limited the
scope of the examination to purely guilt phase mental
state defenses.  Despite the focus on the guilt phase,
Donaldson does not address how Cain’s alcohol, cocaine,
and marijuana abuse on the night of the crimes might
have affected him, and how possible central nervous
system dysfunction may have further supported a
diminished capacity defense.

(Petr.’s Br. at 47 (internal citations omitted).)  Petitioner alleges that Dr. Donaldson

had a conflict of interest because he previously evaluated Petitioner’s co-

defendant, David Cerda, who had a defense antagonistic to Petitioner’s.  (See id.)  

In its March 2011 Order, the Court denied Claim 2(13), alleging that counsel

failed to present evidence supporting a diminished capacity defense, and a portion
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of Claim 2(14) alleging that counsel presented a guilt phase closing argument that

ignored a diminished capacity defense based on Petitioner’s intoxication.  (See

March 2011 Order at 72-81.)  Relatedly, in its February 2012 Order, the Court

denied Claim 2(1), alleging that counsel was ineffective at the guilt phase of trial

for failing to obtain appropriate mental health expert assistance.  (February 2012

Order at 15-18.)  The Court had previously rejected Petitioner’s contention in

Claim 2(1) that a conflict of interest by counsel “deprived him of competent expert

assistance, as the same mental health expert who had evaluated Cerda, Dr.

Theodore Donaldson, was asked to examine Petitioner.”  (March 2011 Order at

43.)  

The Court has held that the California Supreme Court may have “reasonably

concluded on habeas review that counsel reasonably relied on [the] expert opinion

[of Dr. Donaldson] in not presenting an intoxication or diminished capacity

defense. . . .  In the alternative, . . . the court may have reasonably determined that

Petitioner failed to allege facts to demonstrate prejudice from any deficient

performance by counsel.”  (Id. at 73-74.)  The Court considered the declarations

regarding Petitioner’s intoxication provided by Drs. Stanley Huey, Jr., Jay

Jackman, Ruth Zitner, and Donaldson and concluded that the California Supreme

Court would have been reasonable “in determining that the opinions proffered by

Petitioner’s experts on habeas review are speculative.”  (Id. at 80.)  Likewise,

regarding Petitioner’s alleged neurological impairment and lack of capacity to

premeditate and deliberate, the Court held regarding Petitioner’s penalty phase

claims that the California Supreme Court may have reasonably determined that

petitioner failed to demonstrate prejudice from any deficient performance by

counsel.  (February 2012 Order at 20-22.)  The California Supreme Court may

have reasonably concluded that Petitioner similarly failed to demonstrate prejudice

at the guilt phase of trial from counsel’s alleged ineffectiveness in obtaining mental

health expert assistance in support of an intoxication or diminished capacity
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defense.

Claim 2(6) is DENIED.

IX. Claim 2(10):  Ineffective Assistance during Jury Selection

In Claim 2(10), Petitioner alleges that trial counsel: 

was ineffective during the jury selection by failing to: 
(1) object to the exclusion of potential jurors Canton and
Davis; (2) be aware of, and point out to the trial court, the
correct federal and state legal standards requiring
removal of potential jurors Cairns, Hanson, Pamplona
and Warnke; (3) exercise all of his peremptory
challenges; (4) exercise peremptory challenges against
three death prone and impartial [sic] jurors, Wahl,
Simmons and Franz; and, (5) object to the petit jury panel
as constituted.

(Pet. at 178-79.)  Petitioner does not elaborate upon those allegations in his Petition

or in his merits brief.

The Court considered, and rejected, Petitioner’s underlying challenges to

potential jurors Canton, Davis, Cairns, Hanson, Pamplona, and Warnke in granting

judgment on the pleadings on Claim 14.  (See June 2003 Order at 44-50.) 

Regarding Petitioner’s contention that “potential jurors Darcy Canton and William

Davis expressed only a generalized and equivocal opposition to capital

punishment” before their excusal (June 2003 Order at 44), in violation of

Witherspoon v. Illinois, 391 U.S. 510 (1968) and Wainwright v. Witt, 469 U.S. 412

(1985), the Court held:

[I]t was clear to all . . . trial participants who observed
Ms. Canton’s credibility and demeanor, including
defense counsel, that she would be unable to fulfill her
duty as a juror to consider both of the punishments for
which Petitioner could be found eligible.  Similarly, Mr.
Davis’s responses to the questions on capital punishment
fairly support the trial court’s determination that he could
not properly perform his duty as a juror.  Accordingly,
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this Court finds these two prospective jurors were
properly excused for cause . . . .

(June 2003 Order at 47.)  Because prospective jurors Canton and Davis were

properly excused for cause, Petitioner cannot demonstrate ineffective assistance of

counsel from counsel’s failure to object to their excusal.  See Juan H. v. Allen, 408

F.3d 1262, 1273 (9th Cir. 2005) (“[T]rial counsel cannot have been ineffective for

failing to raise a meritless objection”); Wilson, 185 F.3d at 990; United States v.

Molina, 934 F.2d 1440, 1447 (9th Cir. 1991) (holding that because evidence was

admissible, “the decision not to file a motion to suppress it was not prejudicial. . . . 

[I]t is not professionally unreasonable to decide not to file a motion so clearly

lacking in merit”).

Regarding potential jurors Hanson and Pamplona, the Court observed that

Petitioner admits that the jurors “‘were removed from the panel via peremptory

challenges by the defense,’” and the defense accepted the jury with eighteen

peremptory challenges remaining.  (June 2003 Order at 48 (quoting Traverse, filed

March 20, 2002, at 85).)  Because counsel did remove jurors Hanson and

Pamplona, and did not exhaust Petitioner’s peremptory challenges in doing so,

//

Petitioner cannot show prejudice from any shortcoming by counsel in citing the

correct legal standards to the court for their excusal for cause.  (See Pet. at 179.)

As for potential jurors Cairns and Warnke, the Court previously observed

that Cairns and Warnke did not sit on the jury that convicted Petitioner.  (See June

2003 Order at 47-48); Cain, 10 Cal. 4th at 61 (“Warnke and Cairns . . . did not

serve on the jury or as alternates; it appears they were never seated”).  Petitioner,

therefore, cannot demonstrate any deficient performance or prejudice from

counsel’s alleged failure to argue adequately for their removal.

Finally, the California Supreme Court’s denial on habeas review of

Petitioner’s claim regarding Jurors Wahl, Simmons, and Franz was not objectively
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unreasonable.  The court may have reasonably determined that counsel made a

strategic decision not to challenge each of the jurors.  Although Juror Wahl was not

in all cases opposed to the death penalty, he stated on voir dire that he:

would find great difficulty in invoking the death penalty
or such that [he] would not be – not be – ahh –
comfortable about that decision because it is a very – a
very heavy – and [the trial court] said this morning a very
awesome thing to consider.

As a person in his upbringing has – has – you know, been
taught about the value of life and the fact we don’t take
another life and that – ahh – you know, then makes that
decision for invoking that particular penalty quite a
heavy thing.

(RT 2484.)  Juror Simmons stated that he thought, after counsel described the

allegations to him, that he could conceive of a sentence of life without parole and

he would want to know something about Petitioner himself in deciding the penalty. 

(Id. at 2552.)  He stated that he was not committed to the death penalty and would

vote the way that his feelings were, after weighing the mitigating and aggravating

evidence.  (Id. at 2555-56.)  Similarly, after counsel described the allegations to

Juror Franz, she stated that she “would have an open mind” and would “take into

consideration the background of the person” in deciding his penalty.  (Id. at 4228.) 

Juror Franz stated that she supposed life in prison was a worse punishment than

death, “knowing that you’re going to be there forever,” and that society is “pretty

much protected” once a person is imprisoned for life and not executed.  (Id. at

4285, 4293.)  

Particularly in light of the “strong presumption that counsel’s conduct falls

within the wide range of professional assistance,” Strickland, 466 U.S. at 689, the

California Supreme Court may have reasonably determined that Petitioner failed to

demonstrate any deficient performance with respect to Jurors Wahl, Simmons, and

Franz.  Claim 2(10) is, therefore, DENIED.
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X. Claim 2(14):   Ineffective Assistance during Guilt Phase Closing

Argument

In its March 2011 Order, the Court denied all portions of Claim 2(14) apart

from counsel’s alleged lack of “a coherent theory of defense.”  (Pet. at 180; see

March 2011 Order at 81-82.)  The Court stated that it would consider that

allegation “in Petitioner’s broader claim that trial counsel failed to develop and

present a coherent guilt-phase theory of the case, Claim 2(17).”  (March 2011

Order at 82.)  The Court denied portions of Claim 2(17) in the March 2011 Order

and ultimately denied relief on Claim 2(17) in its February 2012 Order.  (See

March 2011 Order at 58-81, 82-86; February 2012 Order at 29-30.)  The California

Supreme Court may have reasonably concluded on the same basis that counsel did

not lack a coherent theory of the case at the guilt phase of trial, in closing argument

or otherwise.

Claim 2(14) is, therefore, DENIED.

XI. Claim 3(2):  Investigation into Exculpatory Evidence 

In Claim 3(2), within a claim of due process and equal protection violations,

Petitioner alleges that his “constitutional rights were violated by the failure to

investigate, obtain, and provide to Mr. Cain and his counsel exculpatory evidence

regarding his guilt, of the crimes involved.”  (Pet. at 184.)  Petitioner does not

elaborate on his claim in his Petition or merits brief, stating only that “[t]his claim

is briefed in conjunction with a claim of prosecutorial misconduct that is explained

in full at Claim 1.3.”  (Petr.’s Br. at 60.)

The Court considered, and denied, in its March 2011 Order Petitioner’s

claims that the “prosecution failed to provide to the defense (Claim 1(1)) and failed

to preserve (Claim 1(3)) evidence of the personal involvement of the prosecution’s

primary guilt phase witness, Uly Mendoza, in violation of Petitioner’s right to due

process.”  (March 2011 Order at 9 (internal quotation omitted).)  The Court held

that the California Supreme Court may have reasonably concluded that: 
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(1) “statements by Clements [and] Lazoff . . . [were] not ‘of such a nature that the

defendant would be unable to obtain comparable evidence by other reasonably

available means[;]’” (2) “Petitioner failed to demonstrate that comparable evidence

of any stolen items that may have been at Mendoza’s home was unavailable to the

defense by other reasonably available means[;]” and (3) “Petitioner’s allegations

that Mendoza received an undisclosed inducement for his testimony [were]

speculative.”  (Id. at 14-15 (quoting Trombetta, 467 U.S. at 489).)

The California Supreme Court’s determination that Petitioner failed to

establish a due process or equal protection violation on the same basis would not

be objectively unreasonable.  See Jones, 691 F.3d at 1102 (“Review for

prosecutorial misconduct claims on a writ of habeas corpus is the narrow one of

due process” (internal quotation omitted)).  Claim 3(2) is DENIED.

XII. Claims 3(4) and 15(9):  Admission of Television Interview Videotape

A. Allegations

In Claims 3(4) and 15(9), Petitioner alleges that his “constitutional rights

were violated when a videotaped interview with a reporter was improperly

admitted into evidence at the guilt phase of his trial as a prior inconsistent

statement or a false statement showing consciousness of guilt.”  (Pet. at 185

(internal quotations omitted).)  Petitioner argues that because there was “no

permissible basis” to admit the evidence, its admission constitutes a denial of due

process and a violation of the Eighth Amendment.  (Id. at 185-86.)  Petitioner

argues that the effects of the violation carried into the penalty phase because the

prosecutor argued that the videotape demonstrated an “attitude” that constituted an

aggravating factor.  (Id. at 291.)4  Petitioner argues that the error was exacerbated

by the court’s instructions to the jury on the consideration of willfully false or

deliberately misleading statements and prior inconsistent statements.  (Id. at 180.) 

4  Petitioner’s claims regarding the alleged “lack of remorse” aggravating factor are addressed
below.  (See infra pp. 76-80, 88-89.)
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B. Disposition on Direct Appeal

The California Supreme Court considered Petitioner’s arguments at length

on direct appeal.  The court held:

On October 21, 1986, the day following the discovery of
the Galloways’ bodies, Larry Good, a local television
news reporter, briefly interviewed defendant, in his
capacity as a neighbor of the victims.  During the course
of this interview, Good asked defendant:  ‘I guess there’s
no, no idea who would do something like this, huh?’ 
Defendant responded:  ‘Uh-uh . . . not that I know of . . .
I don’t know nothing about that.’  [¶]  

Defendant notes what he believes is a discrepancy
between the response in the transcript . . . and the
response heard on the videotape.  According to
defendant[] . . . , on the defense copy of the videotape
defendant is heard saying:  ‘Uh-uh . . . not that I know of
. . . oh, no, no, no.’  Our review of the videotape played
for the jury reveals no discrepancy.  As the transcript
reflects, defendant’s response was:  ‘Uh-uh . . . not that I
know of . . . I don’t know nothing about that.’  [¶]

Over defendant’s objections and following a lengthy
hearing, the trial court permitted the videotape to be
shown to the jury and admitted into evidence.

Defendant now contends the trial court erred and the
improper admission of the videotape violated his due
process rights under the Fifth and Fourteenth
Amendments to the federal Constitution, as well as his
right to a reliable and nonarbitrary sentencing
determination under the Eighth Amendment.  We reject
defendant’s claims and conclude the trial court did not
abuse its discretion in admitting the videotape.

Defendant initially claims the videotaped statement
should have been excluded as irrelevant. . . .  [¶]  The
trial court concluded defendant’s statement to the
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reporter denying any knowledge of the crimes could be
found by the jury to be a false statement inconsistent with
both (1) his police interview statement proclaiming he
was present during the crimes, but Albis and Cerda
committed the murders, and (2) the prosecution’s strong,
albeit circumstantial, evidence defendant committed the
murders.  The trial court reasoned defendant’s denial of
knowledge of the crimes, taken together with his
subsequent statements to the police, reasonably could be
viewed as part of an evolving plan to evade responsibility
and deflect blame for the crimes.  Therefore, the trial
court concluded defendant’s videotaped statement could
tend to prove consciousness of guilt and, thus, the
identity of the murderer.  We find no error in the trial
court’s reasoning.

Defendant further contends the prosecution failed to lay a
foundation that defendant’s statement was willfully or
deliberately false.  Assuming, without deciding, this
objection was not waived by failure to raise it at trial, we
conclude the circumstances surrounding the videotaped
statement, and the patent inconsistencies between the
statement and defendant’s subsequent statement to the
police, provided the necessary foundation.  

Defendant claims the reporter’s question regarding
defendant’s knowledge of the crimes was so ambiguous
as to render defendant’s response irrelevant or at least
more prejudicial than probative.  Again, assuming,
without deciding, this objection was not waived by
failure to raise it during trial, we reject defendant’s
contention as meritless.  The question as reasonably
construed called for any knowledge defendant possessed
regarding the perpetrator of the crimes.

Defendant also contends that, even if the substance of his
statement to the reporter was relevant and admissible, his
demeanor as shown by the videotape was either irrelevant
or more prejudicial than probative under Evidence Code
section 352.  For these reasons, defendant asserts the trial
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court erred by failing to compel the prosecution to accept
defendant’s proposed stipulation to introduction of the
contents of the statement, without introduction of the
videotape itself, or by failing to exclude the videotape
altogether.  Again, we find no abuse of discretion by the
trial court.

The trial court did not abuse its discretion in deciding
defendant’s demeanor was relevant.  The jury was
permitted to decide whether defendant’s pretrial
statements were false.  Defendant’s demeanor when
making one of these statements is highly probative on
this issue.  Because the videotape presentation thus
contained relevant information not covered by the
defendant’s proposed stipulation, the prosecutor was not
required to accept the stipulation in lieu of showing the
videotape. 

We also consider defendant’s claim the trial court should
have excluded the videotape on the basis of undue
prejudice.  A trial court’s exercise of discretion in
admitting or rejecting evidence pursuant to Evidence
Code section 352 will not be disturbed on appeal unless
there is a manifest abuse of that discretion resulting in a
miscarriage of justice.  Here there was no such abuse. 
The trial court carefully balanced the probative value of
the videotape against its potential for prejudice to
defendant.  On this record, we find no reason to disturb
the trial court’s ruling.  Furthermore, because the
evidence was admissible, there was no violation of
defendant’s federal constitutional rights.

Cain, 10 Cal. 4th at 31-33 (internal quotation and citations omitted).

C. Analysis

“[A]n inquiry” into whether “the evidence was incorrectly admitted . . .

pursuant to California law . . . is no part of a federal court’s habeas review of a

state conviction. . . .  [F]ederal habeas corpus relief does not lie for errors of state
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law.”  McGuire, 502 U.S. at 67 (internal quotations omitted).  As discussed above,

federal habeas review is limited “to the question whether the admission of the

evidence violated [petitioner’s] federal constitutional rights.”  Id. at 68.  The Court

must consider whether the admitted evidence “was so inflammatory as to prevent a

fair trial,” not “whether its prejudicial effect outweighed its probative value.” 

Henry, 513 U.S. at 366; see also Hamilton, 17 F.3d at 1159.  “To show a violation

of due process, [petitioner] must demonstrate that the erroneous admission of the

[evidence] rendered his trial fundamentally unfair.”  Villafuerte, 111 F.3d at 627.  

In Ortiz-Sandoval v. Gomez, for example, the Ninth Circuit considered a

petitioner’s argument that the introduction into evidence of a threat he made

against two witnesses violated due process.  81 F.3d 891, 897-98 (9th Cir. 1996). 

The court emphasized the deference due to the findings of the trial court and the

California Supreme Court and held that while there was “some danger of

prejudice,” “the record does not permit the conclusion that the trial court abused its

discretion or that the introduction of the evidence rendered the trial fundamentally

unfair.”  Id. at 897-98.  The court observed that “[f]ederal caselaw, which controls

here, is uniform in holding that threats are relevant to consciousness of guilt;” the

threat was “not particularly inflammatory or macabre;” and the trial court gave

limiting instructions that the threat could tend to show consciousness of guilt, but

was not sufficient by itself to prove guilt.  Id. at 897-98, 898 n.5.

Here, too, the California Supreme Court’s conclusion that the content of

Petitioner’s interview was not particularly inflammatory or macabre was not

objectively unreasonable.  The California Supreme Court held, see Cain, 10 Cal.

4th at 32, consistent with Ninth Circuit authority, that Petitioner’s “false

exculpatory statements provide[d] circumstantial evidence of [his] consciousness

of guilt.”  United States v. Newman, 6 F.3d 623, 628 (9th Cir. 1993) (collecting

cases).  Finally, the trial court instructed the jury that:
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[i]f you find that before this trial the defendant made
willfully false or deliberately misleading statements
concerning the charge upon which he is now being tried,
you may consider such statements as a circumstance
tending to prove a consciousness of guilt, but it is not
sufficient of itself to prove guilt. . . .  

(RT 6229.)

The California Supreme Court’s determination that admission of the taped

interview did not render Petitioner’s trial fundamentally unfair in violation of his

constitutional rights is not, therefore, an unreasonable determination of the facts or

contrary to, or an unreasonable application of, federal law.  Claims 3(4) and 15(9)

are DENIED.  

XIII.  Claim 3(5):  Counsel’s Admissions regarding Burglary, Theft, and 

           Felony Murder 

In Claim 3(5), Petitioner alleges that his:

constitutional rights were violated when the trial court
allowed counsel to admit that Mr. Cain was guilty of the
charges of burglary, robbery, and felony murder in his
opening and closing statements to the jury, in spite of the
fact that Mr. Cain had pled not guilty to those charges,
and without any inquiry that Mr. Cain consented to those
admissions of guilt.

(Pet. at 189.)

The California Supreme Court rejected this claim on direct appeal, holding:

Defendant equates these statements with a guilty plea on
those charges.  He therefore also faults the trial court for
not intervening to obtain a personal, on-the-record waiver
consistent with Boykin v. Alabama, 395 U.S. 238 (1969)
and In re Tahl, 1 Cal. 3d 122 (1969). . . .

We have held trial counsel’s decision not to contest, and
even expressly to concede, guilt on one or more charges
at the guilt phase of a capital trial is not tantamount to a
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guilty plea requiring a Boykin-Tahl waiver.  It is not the
trial court’s duty to inquire whether the defendant agrees
with his counsel’s decision to make a concession, at least
where, as here, there is no explicit indication the
defendant disagrees with his attorney’s tactical approach
to presenting the defense.

Cain, 10 Cal. 4th at 30 (citations omitted and edited).

Petitioner’s argument to the contrary is foreclosed by Florida v. Nixon, 543

U.S. 175 (2004).  In Nixon, the United States Supreme Court held that counsel’s

concession of guilt in a capital trial is not “the functional equivalent of a guilty

plea” and does not require a defendant’s “affirmative, explicit acceptance.”  Id. at

188 (internal quotations omitted).  The Court observed that by pleading guilty, a

defendant waives “constitutional rights that inhere in a criminal trial, including the

right to trial by jury, the protection against self-incrimination, and the right to

confront one’s accusers. . . .  [T]he plea . . . is itself a conviction, . . . [and] a

defendant’s tacit acquiescence in the decision to plead is insufficient to render the

plea valid . . . .”  Id. at 187-88 (internal quotation omitted).  In a concession by

counsel of a capital defendant’s guilt, by contrast, the defendant:

retain[s] the rights accorded a defendant in a criminal
trial.  Cf. Boykin, 395 U.S. at 242-43, 242 n.4 (a guilty
plea is ‘more than a confession which admits that the
accused did various acts,’ it is ‘a stipulation that no proof
by the prosecution need be advanced’).  The State was
obliged to present during the guilt phase competent,
admissible evidence establishing the essential elements of
the crimes with which [defendant] was charged.  That
aggressive evidence would thus be separated from the
penalty phase, enabling the defense to concentrate that
portion of the trial on mitigating factors.  Further, the
defense reserved the right to cross-examine witnesses for
the prosecution and could endeavor, as [counsel] did, to
exclude prejudicial evidence.  In addition, in the event of
errors in the trial or jury instructions, a concession of
guilt would not hinder the defendant’s right to appeal.
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Nixon, 543 U.S. at 188 (internal citations edited and omitted).

Because the California Supreme Court’s rejection of Petitioner’s claim was

not, therefore, contrary to or an unreasonable application of federal law, Claim 3(5)

is DENIED.

XIV.  Claim 3(8):  Instructions regarding Proof Beyond a Reasonable Doubt

A. Duty to Accept Reasonable Interpretation

Petitioner challenges the jury’s instruction with CALJIC instructions 2.01,

8.83, and 8.83.1.  (Pet. at 190 n.23.)  Petitioner explains that the jury was

instructed:

on the meaning of ‘reasonable doubt’ in three interrelated
instructions, two of which discussed the relationship
between proof beyond a reasonable doubt and
circumstantial evidence, and one of which addressed
proof of specific intent, or mental state.  Each of these
instructions informed the jury, in essentially identical
terms, that if one interpretation of the evidence ‘appears
to you to be reasonable and the other interpretation to be
unreasonable, it would be your duty to accept the
reasonable interpretation and to reject the unreasonable.’

(Id. at 190-91 (quoting RT 6229, 6249, and 6250).)  Petitioner contends that the

instructions allowed “a finding of guilt based on a degree of proof below that

required by the due process clause,” and operated as a “mandatory, conclusive

presumption of guilt upon a finding that a guilty interpretation of the evidence

‘appears to be reasonable.’”  (Id. at 191.)

The Ninth Circuit considered the effect of CALJIC instruction 2.01 in

Gibson v. Ortiz, 387 F.3d 812, 822-24 (9th Cir. 2004), overruled on other grounds

by Byrd v. Lewis, 566 F.3d 855 (9th Cir. 2009).  In Gibson, the Circuit affirmed a

grant of habeas relief on the basis that the interplay of CALJIC instructions 2.50.01

and 2.50.1 allowed the jury “to infer that petitioner had committed the charged acts

based upon facts found not by a reasonable doubt, but by a preponderance of the
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evidence.”  Id. at 822.  The Circuit noted, however, that the jury was first

instructed on the reasonable doubt standard in CALJIC 2.01, id. at 821, 823-24,

which includes the “reasonable interpretation” language Petitioner contests.  The

Circuit observed that “[h]ad the instructions ended” on reasonable doubt after

instructions 2.01 and 2.50.01 were given, as opposed to proceeding to 2.50.1, “our

inquiry would have ended with a denial of [the] petition.  We would have assumed

that the jury followed . . . the only standard regarding burden of proof they had

received:  reasonable doubt.”  Id. at 822.  Similarly, in McMillan v. Gomez, the

Ninth Circuit considered a habeas petitioner’s challenge to CALJIC instruction

2.01 and held that “[t]he objection to the instruction . . . is a quibble.  The

instruction given was ample and exact.”  19 F.3d 465, 479 (9th Cir. 1994).  The

court found that petitioner failed to raise a genuine federal constitutional issue

regarding the instruction.  Id.

//

The California Supreme Court may have reasonably rejected Petitioner’s

challenge to the language in CALJIC instructions 2.01, 8.83, and 8.83.1, on the

same basis.

B. Reference to “Moral Certainty”

Petitioner further asserts that the “‘reasonable doubt’ instruction itself was

defective because it defined reasonable doubt with reference to ‘moral certainty’

rather than to the evidentiary certainty required by the Supreme Court,” citing

Cage v. Louisiana, 498 U.S. 39 (1990).

The Court in Victor v. Nebraska, 511 U.S. 1, 8 (1994), approved of the

identical jury instruction given at Petitioner’s trial.  (See RT 6238.)  The instruction

provided:

Reasonable doubt is defined as follows:  It is not a mere
possible doubt; because everything relating to human
affairs, and depending on moral evidence, is open to
some possible or imaginary doubt.  It is that state of the
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case which, after the entire comparison and consideration
of all the evidence, leaves the minds of the jurors in that
condition that they cannot say they feel an abiding
conviction, to a moral certainty, of the truth of the
charge.

Victor, 511 U.S. at 8 (emphasis in original; internal quotation omitted); (see also

RT 6238).  The Court held that the instruction’s “reference to moral certainty, in

conjunction with the abiding conviction language, impressed upon the factfinder

the need to reach a subjective state of near certitude of the guilt of the accused,”

and the instruction “explicitly told the jurors that their conclusion had to be based

on the evidence in the case.”  Victor, 511 U.S. at 15-16 (internal quotation

omitted).  Distinguishing Cage, the Court found no violation of defendant’s

constitutional rights in the instruction.  Id. at 5-6, 15-17, 20-22.

The California Supreme Court may, therefore, have reasonably applied

Victor in rejecting Petitioner’s challenge to the reasonable doubt instruction.

C. Consciousness of Guilt Instruction 

Petitioner next challenges the jury’s instruction with CALJIC 2.03. 

Petitioner contends that the instruction “allow[ed] the jury to consider alleged

consciousness of guilt evidence as proof of guilt . . . .”  (Pet. at 192.)  Petitioner

argues that the instruction lacks foundational evidentiary support in the record and

“allowed the jury to infer and presume the existence of a specific intent to commit

the crime based on irrelevant post-offense statements.”  (Id. at 193.)

The jury was instructed: 

If you find that before this trial the defendant made
willfully false or deliberately misleading statements
concerning the charge upon which he is now being tried,
you may consider such statements as a circumstance
tending to prove a consciousness of guilt, but it is not
sufficient of itself to prove guilt.  The weight to be given
to such a circumstance and its significance, if any, are
matters for your determination.  
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(RT 6229-30.)

The California Supreme Court held on direct appeal:

The trial court concluded defendant’s statement to the
reporter denying any knowledge of the crimes could be
found by the jury to be a false statement inconsistent with
both (1) his police interview statement proclaiming he
was present during the crimes, but Albis and Cerda
committed the murders, and (2) the prosecution’s strong,
albeit circumstantial, evidence defendant committed the
murders.  The trial court reasoned defendant’s denial of
knowledge of the crimes, taken together with his
subsequent statements to the police, reasonably could be
viewed as part of an evolving plan to evade responsibility
and deflect blame for the crimes.  Therefore, the trial
court concluded defendant’s videotaped statement could
tend to prove consciousness of guilt and, thus, the
identity of the murderer.  We find no error in the trial
court’s reasoning.

Defendant further contends the prosecution failed to lay a
foundation that defendant’s statement was willfully or
deliberately false.  Assuming, without deciding, this
objection was not waived by failure to raise it at trial, we
conclude the circumstances surrounding the videotaped
statement, and the patent inconsistencies between the
statement and defendant’s subsequent statement to the
police, provided the necessary foundation.

Cain, 10 Cal. 4th at 32 (internal citations omitted).

Petitioner has not shown the California Supreme Court’s decision to be

unreasonable.  The Ninth Circuit has approved of a consciousness of guilt

instruction where the jury is informed, as Petitioner’s jury was informed, that the

pre-trial statement is not sufficient by itself to prove guilt.  See Ortiz-Sandoval, 81

F.3d at 898 n.5.  The California Supreme Court’s finding that the instruction was

supported by the record is not an unreasonable determination of the facts (see, e.g.,
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RT 5841-47; Pet. Ex. 177 at 35-45), and the evidence of Petitioner’s false

exculpatory statements was not irrelevant.  See Newman, 6 F.3d at 628 (collecting

cases).  

Claim 3(8) is, therefore, DENIED.

XV. Claim 3(9):  Instructions on Implied Malice and Intoxication

A. Allegations and Decision on Direct Appeal

In Claim 3(9), Petitioner challenges the instructions given to the jury on

implied malice and intoxication.  (Pet. at 194-201.)  Petitioner argues that “the use

of the ‘implied malice’ instruction in connection with this felony murder case

eliminated the prosecution’s obligation to prove beyond a reasonable doubt that

Mr. Cain had a specific intent to kill at the time he committed the crimes . . . .”  (Id.

at 196.)  He adds that the implied malice instruction undermined his diminished

capacity defense as to first degree murder because the intoxication instruction did

not relate to implied malice.  (Id.)  Further, Petitioner contends that the use of the

term “mental state” in both the implied malice and circumstantial evidence

instructions “reinforced that the implied malice concept was applicable to the

specific intent element of the special circumstances . . . .”  (Id. at 198.)  Finally,

Petitioner challenges the instructions’ failure to specify that the jury should

consider intoxication in determining whether Petitioner held the specific intent

required by the special circumstance allegations.  (Id. at 198-99.)

On direct appeal, the California Supreme Court held:

The trial court instructed the jury on implied malice in
terms of CALJIC No. 8.11.  As the Attorney General
concedes, the trial court erred by giving this instruction. 
The case against defendant was tried on a felony-murder
theory; therefore, malice, whether express or implied,
was irrelevant.

. . .  First, defendant asserts the instruction injected
confusion into the intent instructions properly given
under the felony-murder theory.  Second, defendant
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asserts the implied malice instruction prevented the jury
from properly understanding that intent to kill was a
necessary element of the special circumstance charges. 
We do not believe, however, there is a reasonable
likelihood the jury understood the instructions as the
defendant asserts. . . .

The trial court . . . correctly instructed the jury that the
intent necessary to find defendant guilty of first degree
murder under the felony-murder theory was a specific
intent to commit one or more of the felonies underlying
the charge.  The trial court also correctly instructed the
jury on the elements of the underlying felonies.  In light
of these instructions, which clearly applied to the
evidence presented and the arguments made during the
trial, we do not find a reasonable likelihood the
unnecessary definition of implied malice included in the
instructions misled the jury about the intent necessary to
convict defendant of murder under a felony-murder
theory.  When the instructions are viewed as a whole, it is
clear the implied malice instruction related only to the
general definition of murder given to the jury.  The jurors
would not have been misled by the inclusion of this
surplus instruction.

. . .  Furthermore, defendant contends the jury confusion
was compounded by the references to ‘mental state,’ as
opposed to ‘intent to kill,’ found in the instruction
addressing the sufficiency of circumstantial evidence
necessary to support a special circumstances finding.  [¶] 
We find no reasonable likelihood the erroneously given
implied malice instruction would have misled the jury in
assessing defendant’s culpability for the special
circumstances charged.  The trial court instructed the jury
. . . the felony-murder special circumstances could not be
found true unless the prosecution proved ‘[t]hat the
defendant intended to kill a human being or intended to
aid another in the killing of a human being.’  The same
information was also imparted with a modified CALJIC
No. 8.80, which told the jury defendant’s intent to kill, or
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intent to aid in killing, had to be proven beyond a
reasonable doubt. . . .

Defendant next alleges the jury was not properly
informed voluntary intoxication could negate the intent to
kill required for the special circumstances. . . .  [¶]  We
do not find a reasonable likelihood the jury understood
the instructions as defendant contends.   

First, the voluntary intoxication instruction referred to
‘the crime of murder of which defendant is accused in
Counts 1 and 2 of the information.’  The special
circumstances were alleged under the murder counts
charged in counts 1 and 2 of the information. 
Furthermore, the jury was instructed . . . within close
proximity of the voluntary intoxication instructions that
intent to kill was a necessary element of the special
circumstances. . . .

. . .  We are not persuaded there is any likelihood the
standard definition of voluntary intoxication found in this
instruction negatively affected the jury’s deliberations. 
[¶]  We have considered the interplay among all of the
intent instructions given, including the implied malice
instruction, and have found no reasonable likelihood a
reasonable juror would have been misled in his or her
deliberations.

Cain, 10 Cal. 4th at 35-39 (internal quotation, citations, and footnotes omitted).

B. Given Instructions

The jury was instructed:

Defendant is charged in Counts 1 and 2 of the
information with the commission of the crime of murder, a
violation of section 187 of the penal code.

The crime of murder is the unlawful killing of a human
being with malice aforethought or the unlawful killing of a
human being which occurs during the commission or attempt to
commit a felony inherently dangerous to human life.

In order to prove the commission of the crime of murder,
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each of the following elements must be proved:
One, that a human being was killed;
Two, that the killing was unlawful;
And three, that the killing occurred during the

commission or attempt to commit a felony inherently dangerous
to human life.

Each of the following is a felony inherently dangerous to
human life:  burglary, robbery, rape.

Malice may be either express or implied.  Malice is
implied when the killing results from an intentional act, the
natural consequences of which are dangerous to life . . . [ellipsis
in original] well, I guess I better read that whole sentence over.

Malice is implied when the killings results [sic] from an
intentional act, the natural consequences of which are
dangerous to life, which act was deliberately performed by a
person who knows that his conduct endangers the life of
another and who acts with conscious disregard for life.

When it is shown that a killing resulted from the
intentional doing of an act with implied malice, no other mental
state need be shown to establish the mental state of malice
aforethought.

The mental state constituting malice aforethought does
not necessarily require any ill will or hatred of the person killed. 

Aforethought does not imply deliberation or the lapse of
considerable time.  It only means that the required mental state
must precede rather than follow the act. 

In each of the crimes charged in Counts 1 and 2 of the
information, namely, murder, there must exist a union or joint
operation of act or conduct and a certain specific intent in the
mind of the perpetrator and unless such specific intent exists,
the crime to which it relates is not committed.

The unlawful killing of a human being, whether
intentional, unintentional or accidental which occurs as a result
of the commission of or attempt to commit the crime of
burglary, robbery or rape or where there was in the mind of the
perpetrator the specific intent to commit such crime is murder
of the first degree.

The specific intent to commit burglary, robbery or rape
and the commission or attempt to commit such crime must be
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proved beyond a reasonable doubt. 
To constitute murder there must be and [sic] in addition

to the death of a human being an unlawful act which was a
proximate cause of that death.  A proximate cause of a death is
a cause which, in natural and continuous sequence, produces
the death and without which the death would not have occurred.

If you find the defendant in this case guilty of murder of
the first degree, you must then determine if murder was
committed under one or more of the following special
circumstances:  Robbery, rape, burglary or multiple murder.

A special circumstance must be proved beyond a
reasonable doubt.  If you have a reasonable doubt as to whether
a special circumstance is true, it is your duty to find that it is not
true.

If the defendant, Tracy Cain, was the actual killer, it must
be proved beyond a reasonable doubt that he intended to kill.

If defendant, Tracy Cain, was an accomplice or aider and
abettor, but the [sic]5 actual killer, it must be proved beyond a
reasonable doubt that he intended to aid in the killing of a
human being before you are permitted to find the alleged
special circumstance of that first degree murder to be true as to
defendant, Tracy Cain.

You must decide separately as to each special
circumstance charged in this case.  If you cannot agree upon
your finding as to all of the special circumstances, but can agree
as to one or more of them, you must make your finding as to the
one or more upon which you do agree.

In order to find any special circumstance charged in this
case to be true or untrue, you must agree unanimously.  You
will include in your verdict on a form that will be supplied your
finding as to whether the special circumstance is or is not true.

In the crime of murder of which the defendant is accused
in Count 1 and 2 of the information, a necessary element is the
existence in the mind of the defendant of the specific intent to
kill.

5  The written version of the instruction, which was provided to the jury (see RT 6225), includes
the omitted word “not,” stating, “If the defendant, Tracy Cain, was an accomplice or aider and
abettor, but not the actual killer . . . .”  (CT 360 (emphasis added).)  The omitted word was also
included in the trial court’s second reading of the instruction to the jury.  (See RT 6384.) 
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If the evidence shows that the defendant was intoxicated
at the time of the alleged offense, the jury should consider his
state of intoxication in determining if defendant had such
specific intent. 

If from all the evidence you have a reasonable doubt
whether defendant formed such specific intent, you must give
the defendant the benefit of that doubt and find that he did not
have such specific intent.

Intoxication of a person is voluntary if it results from his
willing use of any intoxicating liquor drug or other substance
knowing that it is capable of an intoxicating effect or when he
willingly assumes the risk of that effect.

Voluntary intoxication includes voluntary ingestion,
injecting or taking by any other means of any intoxicating
liquor[,] drug or other substance.

To find that the special circumstances – well, better start
that one again.

To find that the special circumstance referred to in these
instructions as murder in the commission of a burglary, a
robbery or a rape is true, it must be proved:

One, that the murder was committed while the defendant
was engaged in or was an accomplice in the commission or
attempted commission of a burglary[,] a robbery or a rape;

Two, that the defendant intended to kill a human being or
intended to aid another in the killing of a human being;

Three, that the murder was committed in order to carry
out or advance the commission of the crime of a burglary, a
robbery or a rape or to facilitate the escape therefrom or to
avoid detection.

In other words, the special circumstance referred to in
these instructions is not established if the burglary, robbery or
rape was merely incidental to the commission of the murder.

To find the special circumstance referred to in these
instructions as multiple murder convictions is true, it must be
proved; [sic] one, that the defendant has in this case been
convicted of more than one offense of murder in the first or
second degree; two, that in both of the offenses of murder, the
defendant intended to kill or intended to aid in the killing of a
human being.
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(RT 6242-48 (emphasis added).)

C. Analysis

As discussed above (see supra p. 14), federal habeas relief for an

instructional error is warranted only where the error “so infected the entire trial that

the resulting conviction violates due process.”  McGuire, 502 U.S. at 72 (internal

quotation omitted).  “[T]he instruction may not be judged in artificial isolation, but

must be considered in the context of the instructions as a whole and the trial

record.”  Id. (internal quotation omitted). 

//

//

1. Implied Malice Instruction

a. Finding of Specific Intent

The given instructions did not so infect the trial as to render the conviction a

violation of due process.  The malice instruction, considered not in artificial

isolation but in the context of the instructions as a whole, was extraneous but

harmless.  The jury was explicitly and accurately instructed that “[i]n the crime of

murder of which the defendant is accused in Count 1 and 2 of the information, a

necessary element is the existence in the mind of the defendant of the specific

intent to kill.”  (RT 6246.)  The definition of implied malice, in context, did not

erode the trial court’s charge to the jury that specific intent was required for a first

degree murder conviction.  See United States v. Reese, 2 F.3d 870, 887 (9th Cir.

1993) (holding, in prosecution of police officers for use of excessive force, that

instruction to consider necessary force from the point of view of a reasonable

officer at the scene did not effectively eliminate the required finding of specific

intent to use more force than necessary, on which the jury was instructed).

Moreover, in light of the jury’s robbery murder, attempted rape murder,

burglary murder, and multiple murder special circumstance findings, any error in

the specific intent instruction on first degree murder was harmless.  See Neder, 527
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U.S. at 8-9 (holding that even an instruction “that omits an element of the offense

does not necessarily render a criminal trial fundamentally unfair or an unreliable

vehicle for determining guilt or innocence,” but is instead subject to review for

prejudice (emphasis omitted)).  The instructions on the special circumstance

allegations stated the requirement that Petitioner must have “intended to kill or

intended to aid in the killing of a human being,” and made no reference to malice. 

(RT 6245, 6247, 6248.)  The jury found those special circumstance allegations

true, thereby finding that Petitioner specifically intended to kill or to aid in the

killing.  The jury, therefore, made the finding at issue in the

//

first degree murder convictions6 in the context of the special circumstances.  Cf.  

Musladin v. Lamarque, 555 F.3d 830, 844 (9th Cir. 2009) (“[E]ven if the jury

believed ‘implied malice’ was sufficient for first degree murder, the instructions

clearly required it to find deliberation and premeditation before reaching its verdict

of first degree murder.  In finding deliberation and premeditation, the jury

effectively found express malice”); Lara v. Ryan, 455 F.3d 1080, 1086-87 (9th Cir.

2006) (holding that jury’s special finding that defendant attempted to murder

willfully, deliberately, and with premeditation “necessitate[d] the conclusion that it

found [the defendant] guilty of attempted murder with express malice,” because

“[t]he jury could not have found that Lara attempted murder willfully, deliberately

and with premeditation and that he attempted murder with implied malice.  The

two are inconsistent” (emphasis in original)), abrogated on other grounds by

Hedgpeth v. Pulido, 555 U.S. 57, 57 (2008).

b. Consideration of Intoxication 

6  An intent to aid in killing satisfies the intent to kill requirement of capital felony murder.  See
Carlos v. Superior Court, 35 Cal. 3d 131, 135 (1983) (“[T]he statutory language . . . should be
construed to require an intent to kill or to aid in a killing as an element of the felony murder
special circumstance”); Hughes v. Borg, 898 F.2d 695, 704-05 (9th Cir. 1990) (“[T]he California
Supreme Court construed the statutory language defining a felony murder special circumstance
conviction to require an intent to kill or to aid in the killing”).
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   The jury necessarily made a finding of intent to kill or to aid in the killing,

notwithstanding the instruction that it should consider Petitioner’s intoxication in

determining whether he held that specific intent.  (See RT 6246.)  Petitioner’s

contention that “the use of the implied malice instruction eviscerated Cain’s

diminished capacity defense” because the intoxication instruction did not relate to

implied malice is, therefore, without merit.  (Pet. at 196.)

c. Circumstantial Evidence

Finally, because the jury necessarily made a finding of intent to kill or to aid

in the killing, any effect of the use of the term “mental state” rather than “specific

//

intent” in both the implied malice instruction and the circumstantial evidence

instruction does not rise to the level of a deprivation of due process. 

2. Instruction on Voluntary Intoxication

First, Petitioner alleges that the voluntary intoxication instruction “in effect

invited the jury to conclude that a state of voluntary intoxication, in contrast with

involuntary intoxication, could be disregarded or substantially discounted in its

deliberations on the specific intent issue.”  (Pet. at 198-99 (internal quotations

omitted).)  Petitioner asserts that “[t]he only possible cure . . . was to accompany

the instruction with an advisement that voluntary intoxication if it existed, could

negate the specific intent required for a ‘true’ finding on the special circumstances

allegations.”  (Id. at 199)  

Although the instruction that the jury should consider intoxication in

determining if Petitioner had the specific intent to kill immediately followed an

instruction regarding the crime of murder charged in Counts 1 and 2, its

information regarding the possible effect of intoxication on the intent to kill was

not limited those counts in isolation from the felony murder special circumstance

allegations.  The same murders at issue in Counts 1 and 2 were at issue in the

felony murder special circumstances, and Petitioner could not have committed the
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murders in Counts 1 and 2 with a greater intent to kill than the felony murder

special circumstances.  Petitioner, therefore, shows no constitutional shortcoming

in the given instructions regarding intoxication.  Cf. Lara, 455 F.3d at 1086-87.

Second, Petitioner contends that, in violation of Beck v. Alabama, 447 U.S.

625 (1980), he was prejudiced by the lack of “verdict forms on necessary included

offenses by which it could have given effect to a finding that Mr. Cain lacked

intent to kill due to intoxication.”  (Pet. at 199.) 

Petitioner’s jury was charged with deciding his guilt or innocence of two

counts of burglary, one count of robbery, and one count of rape, apart from the

murder charges.  See Cain, 10 Cal. 4th at 18.  His jury was not faced with a single

option of reaching first degree murder conviction(s) to avoid acquitting him

altogether.  As the United States Supreme Court explained in Spaziano v. Florida:

The Court in Beck recognized that the jury’s role in the
criminal process is . . . not always rational.  The absence
of a lesser included offense instruction increases the risk
that the jury will convict, not because it is persuaded that
the defendant is guilty of capital murder, but simply to
avoid setting the defendant free. . . .  The goal of the Beck
rule, in other words, is to eliminate the distortion of the
factfinding process that is created when the jury is forced
into an all-or-nothing choice between capital murder and
innocence.

468 U.S. 447, 455 (1984); see also Hopper, 456 U.S. at 609-10 (“Our opinion in

Beck stressed that the jury . . . could not take a third option of finding that . . . the

defendant had committed a grave crime, . . . not so grave as to warrant capital

punishment. . . .  In such a situation, we concluded, the jury might convict the

defendant of a capital offense because it found that the defendant was guilty of a

serious crime”).  Petitioner’s jury had the option of convicting him of the serious

crimes of burglary, robbery, and rape as alternatives to “setting [him] free.” 

Spaziano, 468 U.S. at 455.  Petitioner has, therefore, failed to show a violation of
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his federal constitutional rights under Beck.  See LaGrand v. Stewart, 133 F.3d

1253, 1262-63 (9th Cir. 1998) (“[T]he instructions in the instant case do not

implicate the concerns of the Beck doctrine because the jury was given the choice

of convict[ions of] . . . aggravated assault, armed robbery, robbery and kidnapping

. . . [i]n the event the jury had found itself unable to agree on a conviction of first-

degree murder”).

Accordingly, Claim 3(9) is DENIED.

XVI.  Claim 3(10):  Instruction on CALJIC 2.11.5

In Claim 3(10), Petitioner challenges the instruction of the jury with

//

CALJIC 2.11.5.  (Pet. at 201-03.)  The jury was instructed:

There has been evidence in this case indicating that a
person other than defendant was or may have been
involved in the crime for which the defendant is on trial. 
You must not discuss or give any consideration as to why
the other person is not being prosecuted in this trial or
whether he has been or will be prosecuted.

(RT 6230-31.)  Petitioner alleges that the instruction “unconstitutionally impaired”

his “right to confront the witnesses against him at his trial” by restricting the jury’s

consideration of Mendoza’s and Albis’s motivations in testifying and thus their

credibility.  (Pet. at 201-02.)  Petitioner contends that CALJIC 2.11.5 “sabotaged

the instructions regarding accomplice testimony” that were given.  (Id. at 202.)

Petitioner’s argument is foreclosed by Allen v. Woodford, 395 F.3d 979, 996

(9th Cir. 2004).  In Allen, the Ninth Circuit considered a capital habeas petitioner’s

contention that CALJIC 2.11.5 directed the jury not to consider whether

accomplices might be tried for the crimes involving petitioner “and hence

precluded it from considering whether [a witness] testified to protect his wife and

himself from prosecution.”  Id.  The circuit court held:

A challenged instruction violates the federal constitution
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if there is a ‘reasonable likelihood that the jury has
applied the challenged instruction in a way that prevents
the consideration of constitutionally relevant evidence.’ 
Boyde v. California, 494 U.S. 370, 380 (1990).  Even if
the trial court was mistaken to give this instruction, any
mistake was cured by the instructions read as a whole. 
Here, the jury was specifically instructed regarding
witness bias, interest, or other motive.  It was also
instructed that [the witness] was an accomplice whose
testimony should be viewed with distrust, examined with
care and caution, and corroborated.  In light of the trial
court’s instructions read as a whole, there is no
reasonable likelihood that the jury understood CALJIC
No. 2.11.5 to bar consideration of [the witness’s] motives
for testifying.

Allen, 395 F.3d at 996 (citations edited and omitted).

Petitioner’s jury was likewise instructed that it may consider, in

“determining the believability of a witness,” the existence of a “bias, interest, or

other motive.”  (RT 6231-32.)  The jury was specifically directed to consider

whether Mendoza and Albis were accomplices, and that:

[t]o corroborate the testimony of an accomplice, there
must be evidence of some act or fact related to the
offense which, if believed by itself and without any aid,
interpretation or direction from the testimony of the
accomplice, tends to connect the defendant with the
commission of the offense charged. . . .

The testimony of an accomplice ought to be viewed with
distrust.  This does not mean that you may arbitrarily
disregard such testimony, but you should give it the
weight to which you find it to be entitled after examining
it with care and caution and in the light of all the
evidence in the case.

(Id. at 6239-41.)
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Here, as in Allen, in light of the jury instructions as a whole, CALJIC No.

2.11.5 did not unconstitutionally impede the jury’s consideration of the witnesses’

motives for testifying.  Claim 3(10) is, therefore, DENIED.

XVII.  Claims 8(2) and 11(3):  Unconstitutional Sentencing Scheme

In Claim 8(2), Petitioner makes the conclusory allegation that his

“conviction and sentence are cruel and unusual because the statutory scheme which

governs his capital charging process and the conduct of the penalty phase was

unconstitutional in general, and as applied to [his] case.”   (Pet. at 206.)  Petitioner

makes an identical, conclusory allegation as a purported due process

//

and equal protection violation in Claim 11(3).  (Id. at 242.)  Petitioner fails to

elaborate on the claims in his merits brief.  (See Petr.’s Br. at 69, 85.)

As noted above, “[c]onclusory allegations which are not supported by a

statement of specific facts do not warrant habeas relief.”  James, 24 F.3d at 26; see

also Greenway, 653 F.3d at 804 (“[Petitioner’s] cursory and vague claim cannot

support habeas relief”); Jones, 66 F.3d at 205 (“[Petitioner’s] conclusory

suggestions . . . fall far short of stating a valid claim of constitutional violation”).

Claims 8(2) and 11(3) are DENIED.  

XVIII.  Claims 8(3), 11(13), 11(14), and 19(4):  Constitutional Violations in 

    Sentencing

A. Disproportionate Punishment

In Claims 8(3)(A) and 19(4), Petitioner alleges that his sentence is cruel and

unusual and the charging decision was fundamentally unfair because it is

“disproportionate to seek the death penalty against Mr. Cain, and Mr. Cain alone,

for these crimes.”  (Pet. at 207, 307-08.)  Petitioner alleges that although there was

significant evidence indicating that other persons were responsible for the crimes,

“neither Mendoza nor Albis . . . faced any charges for their roles in these crimes

[and] . . . the only other individual charged in this matter, Cerda, never faced the
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death penalty or even the possibility of a sentence of LWOP.”  (Id. at 207, 307.)

Similarly, in Claim 8(3)(E), Petitioner argues that the death penalty is “not

constitutionally appropriate for this case” because he was under the influence of

drugs and alcohol at the time the crimes were committed, and that a “rational

method” of determining whether a penalty is appropriate “would be to conduct

‘inter-case’ proportionality reviews . . . .”  (Id. at 209.) 

Petitioner’s claims lack support in clearly established federal law.  The Ninth

Circuit has found “no merit” in the claim, raised by a petitioner sentenced to death

under the 1978 California death penalty statute (as Cain was), that the lack of

inter-case proportionality review violates equal protection requirements.  See Allen,

395 F.3d at 1018 (“[Petitioner’s] due process argument is foreclosed by the

Supreme Court’s holding in Pulley v. Harris, 465 U.S. 37, 43-46 (1984), that

neither the Eighth Amendment nor due process requires comparative

proportionality review in imposing the death penalty” (internal citation edited)).  

The United States Supreme Court in Harris held that a capital sentencing system

need not incorporate “proportionality review” comparing a defendant’s sentence to

that imposed on “others convicted of the same crime,” or “in similar cases,” to

satisfy the Eighth Amendment.  Harris, 465 U.S. at 43-44.  Petitioner’s claim to

intra-case proportionality review, considering the punishment of Mendoza and

Albis, likewise lacks support in clearly established federal law.

The California Supreme Court, though “declin[ing] to review the sentence in

comparison to those in unrelated cases,” considered in detail Petitioner’s role in the

murders and the possibility that he “may have been under the influence of alcohol

or drugs, or feeling the effects of a drug dependency . . . .”  Cain, 10 Cal. 4th at 82-

83.  The court concluded that Petitioner’s sentence was not “grossly

disproportionate to his personal culpability for these offenses.”  Id. at 82.  As the

California Supreme Court reasonably concluded, the evidence demonstrated that

“[t]he nighttime burglary was defendant’s idea, planned in advance,” with the

59

Case 2:96-cv-02584-ABC   Document 318   Filed 07/02/13   Page 59 of 124   Page ID #:2471

Pet. App. 109



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

“apparent motive . . . to get money for his personal use,” and that it was Petitioner

who “beat his two older neighbors to death in their own home, robbing them and

sexually assaulting one as well,” “form[ing] an intent to kill them, an intent he

carried out with considerable brutality.”  Id. at 82-83.  Thus, even if Petitioner were

entitled to intra-case proportionality review, his claim fails on the merits. 

Claims 8(3)(A), 8(3)(E), and 19(4) are, therefore, DENIED.

B. Presentation of Aggravating and Mitigating Factors

In Claims 8(3)(B), 11(13), and 11(14), Petitioner contends that the jury’s

penalty phase decision was unconstitutionally unreliable and deprived him of due

process and equal protection as a result of the presentation of improper allegations

in aggravation and the lack of presentation of appropriate evidence in mitigation. 

(Pet. at 207-08, 245.)  The California Supreme Court may have reasonably rejected

Petitioner’s allegations regarding the presentation of evidence as follows:

! “non-violent prior felonies which were unconstitutionally obtained,” for the

reasons discussed in the Court’s March 2011 Order at pages 88-92 and 115-17, and

below in section XXIII (see infra pp. 80-84);

! “insignificant and unadjudicated allegations of prior acts of violence,” for the

reasons discussed in the Court’s March 2011 Order at pages 117-20 and below in

sections XXI, XXIV (see infra pp. 70-75, 84-88);

! “conduct for which Mr. Cain was acquitted of criminal charges,” for the

reasons discussed below in section XXI (see infra pp. 70-75);

! “the belated and uncharged attempted rape special circumstance allegation,”

for the reasons discussed in the Court’s March 2011 Order at pages 65-72 and 115

and above in section III (see supra pp. 10-15);

! “unfounded and unsupported allegations regarding Mr. Cain’s ‘attitude’ and

‘life of brutality,’” for the reasons discussed in the Court’s March 2011 Order at

pages 122-23 and 128-31 and below in section XXII (see supra p. 36 n.4, infra pp.

76-80);
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! “the offer of four years in prison to a co-perpetrator,” for the reasons

discussed below in section XXVII (see infra pp. 91-93);

! “additional evidence in support of diminished capacity and lingering doubt,”

for the reasons discussed in the Court’s March 2011 Order at pages 61-64, 72-81,

and 109-11, its February 2012 Order at pages 20-22, and above in section VIII (see

supra pp. 29-31); 

! “Mr. Cain’s difficult upbringing,” for the reasons discussed in the Court’s

March 2011 Order at pages 95-101 and February 2012 Order at pages 19-20;

! “the impact of his mother’s tragic death,” for the reasons discussed in the

Court’s March 2011 Order at pages 95-101 (noting Petitioner’s separation from his

mother at age three or four (citing Motion for Evidentiary Hearing, filed October

23, 2009, at 31-32 (stating that Petitioner “lost [his] mother years before she died

in Jonestown”))) and its February 2012 Order at pages 19-20;

! “his untreated learning disabilities and borderline retardation,” for the reasons

discussed in the Court’s March 2011 Order at pages 95-101, 105-06, and 109-11

and its February 2012 Order at pages 15-18 and 19-20;

! “Mr. Cain’s generally good character and work ethic,” for the reasons

discussed in the Court’s March 2011 Order at pages 95-101 and 108-09 and its

February 2012 Order at pages 18-20.

(Pet. at 207-08.)

Claims 8(3)(B), 11(13), and 11(14) are, therefore, DENIED. 

C. Ability to Consider All Appropriate Evidence

In Claim 8(3)(C), Petitioner contends that his sentence is cruel and unusual

because the jury was not provided with “all of the appropriate evidence,”

including:

! “further evidence documenting that Mr. Cain never assaulted anyone with a

deadly weapon during the Fontes-Ramirez incident,” discussed by the Court in its

March 2011 Order at pages 106-08 and 112-13;
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! “further evidence that Mr. Cain was neither lazy nor idle, but was actually a

good, conscientious employee who worked hard at any available jobs,” discussed

by the Court in its March 2011 Order at pages 95-101 and 108-09 and its February

2012 Order at pages 18-19;

! “further evidence that Mr. Cain was neither brutal nor selfish, but was in fact

kind and considerate to his family and friends,” discussed by the Court in its March

2011 Order at pages 95-101 (noting evidence of Petitioner’s good traits and

demeanor and reputation as a gentle, quiet, and reserved person (citing Motion for

Evidentiary Hearing, filed October 23, 2009, at 40-41 (citing Pet. Ex. 155 ¶ 31

(declaration by Petitioner’s sister that he “had the gentlest spirit of all of us kids”)

and Pet. Ex. 157 ¶ 13 (declaration by Petitioner’s brother that Petitioner was

normally a “quiet and reserved person”)))) and its February 2012 Order at pages

19-20; and 

! “all of the appropriate evidence regarding the mitigating circumstances

applicable in this case,” discussed by the Court in its March 2011 Order at pages

61-64, 95-101, and 108-11, its February 2012 Order at pages 14-22, and below in

sections XXVII and XXXII (see infra pp. 91-93, 106-10).

(Pet. at 208.)

Because the California Supreme Court may have reasonably rejected the

allegations for the reasons discussed in the passages above, Claim 8(3)(C) is

DENIED.

D. Instructions to Limit Jury Discretion

In Claim 8(3)(D), Petitioner argues that his sentence is unconstitutionally

unreliable because the trial court failed to instruct the jury adequately on “how to

evaluate and determine whether there were any aggravating factors proven beyond

a reasonable doubt; which statutory factors should be considered aggravating and

which mitigating; how to weigh and evaluate any aggravating factors versus the

mitigating factors; and the proper role of the exercise of mercy . . . .”  (Pet. at 209.) 
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The California Supreme Court stated and summarily rejected each but the last of

Petitioner’s arguments on direct appeal.  See Cain, 10 Cal. 4th at 80-81.  

1. Aggravating Factors beyond a Reasonable Doubt

The California Supreme Court reasonably rejected Petitioner’s argument that

the jury must be instructed on determining whether any aggravating factors were

proven beyond a reasonable doubt.  The court may have reasonably determined

that Petitioner has no such constitutional right.

In Apprendi v. New Jersey, 530 U.S. 466 (2000), the Supreme Court held

that “[i]f a State makes an increase in a defendant’s authorized punishment

contingent on the finding of a fact, that fact – no matter how the State labels it –

must be found by a jury beyond a reasonable doubt.”  Ring v. Arizona, 536 U.S.

584, 602 (2002) (discussing Apprendi).  The Court applied Apprendi in Ring to

hold that a state cannot “allow[] a sentencing judge, sitting without a jury, to find

an aggravating circumstance necessary for imposition of the death penalty. 

Because Arizona’s enumerated aggravating factors operate as ‘the functional

equivalent of an element of a greater offense,’ the Sixth Amendment requires that

they be found by a jury.”  Ring, 536 U.S. at 609 (quoting Apprendi, 530 U.S. at

494 n.19; internal citation omitted).  The Court distinguished California’s death

penalty statute from Arizona’s, observing that California commits sentencing

decisions to juries, while Arizona was one of only four states to “commit both

capital sentencing factfinding and the ultimate sentencing decision entirely to

judges.”  Id. at 608 n.6.  

In California, “[s]pecial circumstances . . . make a criminal defendant

eligible for the death penalty [and] operate as ‘the functional equivalent of an

element of a greater offense.’”  Webster v. Woodford, 369 F.3d 1062, 1068 (9th

Cir. 2004) (quoting Ring, 536 U.S. at 609).  Once the jury has found a special

circumstance to be true, unanimously and beyond a reasonable doubt, death is an

authorized punishment.  The jury need not make any additional findings beyond a
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reasonable doubt.  

The Ninth Circuit’s decision in United States v. Mitchell, 502 F.3d 931 (9th

Cir. 2007), denying a defendant’s challenge to his death sentence under the Federal

Death Penalty Act, is instructive.  In Mitchell, defendant claimed that the jury was

required to find “that aggravating factors sufficiently outweigh mitigating factors

beyond a reasonable doubt.”  Id. at 993.  The Circuit distinguished the finding of a

death eligibility factor, made by the jury beyond a reasonable doubt, from the

weighing of aggravating and mitigating factors.  At the latter stage, the court

explained:

//

the jury’s task is no longer to find whether factors exist;
rather, each juror is to consider the [eligibility] factors
already found and to make an individualized judgment
whether a death sentence is justified.  Thus, the weighing
step is an ‘equation’ that ‘merely channels a jury’s
discretion by providing it with criteria by which it may
determine whether a sentence of life or death is
appropriate.’  See Kansas v. Marsh, 548 U.S. 163, 177
(2006).  [Defendant] does not suggest how a beyond-
reasonable-doubt standard could sensibly be
superimposed upon this process, or why it must be in
order to comport with due process, or to make his death
sentence reliable, or to comply with the Sixth
Amendment.

Id. (internal quotation omitted; internal citation edited).

The California Supreme Court’s determination that Petitioner did not have a

constitutional right to an instruction or a finding by the jury that any aggravating

factors were proven beyond a reasonable doubt is not objectively unreasonable.

2. Determining and Weighing Aggravating Factors

The California Supreme Court reasonably found no constitutional violation

in the failure to specify further which statutory factors should be considered
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aggravating and which mitigating or how aggravating and mitigating factors

should be weighed and evaluated.  

In Tuilaepa v. California, the United States Supreme Court rejected

California habeas petitioners’ arguments that:

the capital jury may not be instructed simply to consider
an open-ended subject matter, such as ‘the circumstances
of the crime’ or ‘the background of the defendant.’  Apart
from the fact that petitioners’ argument ignores the
obvious utility of these open-ended factors as part of a
neutral sentencing process, it contravenes our precedents.
. . .  In Zant, we found no constitutional difficulty where
the jury had been told to consider ‘all facts and
circumstances presented in extenuation, mitigation, and
aggravation of punishment as well as such arguments as
have been presented for the State and for the Defense.’ . .
.  And in Gregg, we rejected a vagueness challenge to
that same Georgia sentencing scheme in a case in which
the judge . . . charged the jury that in determining what
sentence was appropriate the jury was free to consider the
facts and circumstances, if any, presented by the parties
in mitigation or aggravation.

Tuilaepa, 512 U.S. 967, 978 (1994) (considering 1978 California death penalty

statute) (internal quotations omitted).  In Belmontes, the Supreme Court observed

that “California’s overall balancing process” provided by the 1978 death penalty

statute “requires juries to consider and balance . . . factors . . . that are labeled

neither as mitigating nor as aggravating. . . .  [T]he jury itself must determine the

side of the balance on which each listed factor falls.”  549 U.S. at 23; see also

Harris, 465 U.S. at 51, 52 n.14 (“Assuming that there could be a capital sentencing

system so lacking in other checks on arbitrariness that it would not pass

constitutional muster without comparative proportionality review, the 1977

California statute is not of that sort,” notwithstanding the fact that “[t]he statute

does not separate aggravating and mitigating circumstances”); Williams v.
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Calderon, 52 F.3d 1465, 1484 (9th Cir. 1995) (holding that the 1977 statute’s

“failure to label aggravating and mitigating factors is constitutional”).  Finally, in

Babbitt v. Calderon, the Ninth Circuit rejected a California habeas petitioner’s

argument that the trial court’s instruction “was erroneous because the jury was not

specifically told which factors it could consider as extenuating . . . .”  151 F.3d

1170, 1178 (9th Cir. 1998) (considering 1978 statute).  

The California Supreme Court’s decision is, therefore, in keeping with

clearly established federal law and is not objectively unreasonable.  

//

3. Instruction on Mercy

The California Supreme Court may have reasonably concluded that

Petitioner was not prejudiced by the lack of additional instruction on “the proper

role of the exercise of mercy.”  (Pet. at 209.)  Petitioner’s jury was instructed that it

“may reject death if the evidence arouses sympathy, mercy or compassion to the

point that you feel death is not the proper penalty in this case.”  (RT 6860.)  

The California Supreme Court may have shared the view of Justice Marshall

that a “mercy verdict” may be “based on unarticulated and perhaps unarticulable

reasons” and that it is “constitutionally permissible for the jury ‘to dispense mercy

on the basis of factors too intangible to write into a statute,’” or into a jury

instruction.  Maxwell v. Pennsylvania, 469 U.S. 971, 973 (1984) (Marshall, J.,

dissenting) (quoting Gregg v. Georgia, 428 U.S. 153, 222 (1976) (White, J.,

concurring in judgment)).  Similarly, the state court may have reasonably taken the

view that “‘mercy’ is one of those words that speaks in the end for itself, and that

definition may ultimately limit the generosity with which mercy is granted.” 

Billotti v. Legursky, 975 F.2d 113, 118 (4th Cir. 1992) (holding that since “the

Constitution permits the jury wide discretion to be lenient in a capital case, it can

hardly be read to prohibit the grant of discretionary mercy in this non-capital

sentencing proceeding”); see also Adams v. Wainwright, 764 F.2d 1356, 1368-69
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(11th Cir. 1985) (holding that because the jury’s sentencing instructions did not

foreclose its ability “to exercise mercy and recommend a life sentence even though

no mitigating factors were present,” the instructions “encompass[ed] the broadest

exercise of a jury’s discretion in mercifully recommending a life sentence”);

Washington v. Watkins, 655 F.2d 1346, 1376 n.57 (5th Cir. 1981) (“The exercise of

mercy, of course, can never be a wholly rational, calculated, and logical process”);

cf. Tuilaepa, 512 U.S. at 975 (holding that a sentencing factor is not impermissibly

vague where it has “some common-sense core of meaning that criminal juries

should be capable of understanding” (internal quotation and alteration omitted)).

Because the California Supreme Court may have reasonably rejected

petitioner’s contention that the trial court failed to instruct the jury adequately to

limit its discretion, Claim 8(3)(D) is DENIED.

XIX.  Claim 8(4):  Lethal Injection

In Claim 8(4), Petitioner alleges that execution by lethal injection violates

the Eighth Amendment prohibition against cruel and unusual punishment.  (Pet. at

210.)  In his merits brief, Petitioner acknowledges that his “lethal injection claim is

currently not ripe.”  (Petr.’s Br. at 70 (citing Payton v. Cullen, 658 F.3d 890, 893

(9th Cir. 2011).)  Petitioner states that he “preserves [the claim] for later review.” 

(Id.)  The California Supreme Court denied the claim on the merits.  (See Petition

for Writ of Habeas Corpus, Case No. S067172, Lodgment D-1 at 646 (presenting

the claim as Claim U.4)); Order, In re Cain, Case No. S067172, June 28, 2000

(Lodgment D-5) (denying Claim U.4 on the merits).  

Since the district court’s 2006 ruling in Morales v. Tilton, 465 F. Supp. 2d

972 (N.D. Cal. 2006) that California’s implementation of lethal injection violated

the Eighth Amendment, “there [has been] a de facto moratorium on all executions

in California.”  Morales v. Cate, 623 F.3d 828, 830 (9th Cir. 2010).  California

promulgated a revised lethal injection protocol effective August 29, 2010.  Cal.

Code Regs. tit. 15, §§ 3349-3349.4.6 (2010).  The revised protocol provides, inter
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alia: 

Inmates sentenced to death shall have the opportunity to
choose to have the punishment imposed by lethal gas or
lethal injection. . . .  The inmate shall be notified of the
opportunity for such choice and that, if the inmate does
not choose either lethal gas or lethal injection within ten
days after being served with the execution warrant, the
penalty of death shall be imposed by lethal injection. 

(Id., § 3349(a)-(b).)

Following the effective date of the revised protocol, the State scheduled the

execution of Albert Greenwood Brown.  Brown moved to intervene in the Morales

action.  Holding that “Brown’s federal claims are virtually identical to those

asserted” by Morales, the court granted the motion to intervene.  Morales v. Cate,

No. CV 06-219, 2010 WL 3751757, at *1 (N.D. Cal. Sept. 24, 2010).  Considering

Brown’s challenge to the revised protocol and his motion to stay his execution, the

Northern District of California stated that it “always has understood, apparently

incorrectly, that executions could not resume until it had an opportunity to review

the new lethal injection protocol in the context of the evidentiary record developed

during the 2006 proceedings.”  Id.  The court conditionally denied a stay of

execution on the basis that “there is no way that the Court can engage in a thorough

analysis of the relevant factual and legal issues in the days remaining before

[petitioner’s] execution date.”  Id. at *5.  

The Ninth Circuit remanded, directing the district court, “in light of . . . the

court’s findings regarding the risk of unconstitutional pain inhering in the prior

three-drug protocol, . . . to determine whether, under Baze, [petitioner] is entitled to

a stay of his execution as it would be conducted under the three-drug protocol now

in effect.”  Morales, 623 F.3d at 831.  Most recently, the district court explained

that:

California at this juncture lacks a lethal-injection protocol
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that is valid under state law.  Sims v. Cal. Dep’t of Corr.
& Rehab., No. CIV 1004019 (Cal. Super. Ct. Marin Cnty.
Feb. 21, 2012). . . .  [T]he Court has continued to defer to
the parties’ repeated joint requests not to proceed with
this litigation until an operative protocol is in place. 
When the Court resumes its review of the protocol, it
intends to do so deliberately and expeditiously while
complying with the instruction of the Court of Appeals to
‘take the time necessary to do so.’

Morales v. Cate, No. CV 06-219, 2012 WL 5878383, at *3 (N.D. Cal. Nov. 21,

2012) (quoting Morales, 623 F.3d at 829).  On May 30, 2013, the California Court

of Appeal affirmed the Sims decision “permanently enjoin[ing] the [California

Department of Corrections and Rehabilitation] from carrying out the execution of

any condemned inmate by lethal injection unless and until new regulations

governing lethal injection execution are promulgated . . . .”  Sims v. Cal. Dep’t of

Corr. & Rehab., __ Cal. Rptr. 3d __, 2013 WL 2359007, at *14 (Cal. Ct. App. May

30, 2013).

Although the California Supreme Court denied Petitioner’s claim on the

merits, the Court at this time DISMISSES WITHOUT PREJUDICE Claim 8(4). 

The Court will decide the merits of Petitioner’s claim under 28 U.S.C. § 2254(d), if

necessary, when Petitioner’s execution is imminent.  

XX.  Claim 8(5):   Competency to be Executed 

In Claim 8(5), Petitioner asserts that he is incompetent to be executed under

Ford v. Wainwright, 477 U.S. 399 (1986).  (Pet. at 217.)  Petitioner states that

because no execution date is imminent, his claim is not yet ripe, and he presents it

to preserve it for later review.  (Id. (citing Stewart v. Martinez-Villareal, 523 U.S.

637, 644-45 (1998)).)  The California Supreme Court denied the claim “as

premature.”  Order, In re Cain, Case No. S067172, June 28, 2000 (Lodgment D-5). 

Because Petitioner’s “execution [is] not imminent and therefore his
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competency to be executed [can]not be determined at th[is] time,” Martinez-

Villareal, 523 U.S. at 644-45, Claim 8(5) is DISMISSED WITHOUT

PREJUDICE.

XXI.  Claims 9(1), 11(6), and 15(5):  Prior Felony Charge

A. Allegations

In Claim 9(1), Petitioner alleges that the prosecutor committed misconduct

by presenting evidence that Petitioner “had used a deadly weapon (a rock) in the 

[Virginia] Fontes incident of which he was acquitted, and [of] his misdemeanor

conviction in that incident . . . .”  (Pet. at 218.)  Petitioner raises the same

allegation as a violation of due process and equal protection in Claim 11(6),7 (id. at

243 (challenging the “presentation of various allegations of aggravating conduct,

including non-violent prior felonies, insignificant and unadjudicated allegations of

prior acts of violence, conduct for which Mr. Cain was acquitted of criminal

charges”)), and as a violation of the Double Jeopardy Clause, the Eighth

Amendment, and due process in Claim 15(5).  (Id. at 281-85.)

B. Decision on Direct Appeal

Considering the basis of Petitioner’s claims on direct appeal, the California

Supreme Court held:

According to evidence put before the court in a hearing
on defendant’s objection to use of the incident, defendant
and others were charged with four felonies in the attack
on Fontes’s husband and son.  Counts 3 and 4 involved
the son, Robert Ramirez.  Count 3 charged assault with a
deadly weapon, to wit, an iron bar.  Count 4 alleged not
assault with a deadly weapon, but rather, battery causing
serious bodily injury . . . .  No weapon use was alleged in
this count.  Defendant was completely acquitted on count

7  Petitioner’s contention in Claim 11(6) regarding his alleged “lack of remorse” is rejected for the
reasons stated below as to Claim 11(7).  (See infra pp. 76-80.)  To the extent that Claim 11(6)
raises an allegation regarding Petitioner’s Arizona felony conviction, that allegation is rejected for
the reasons stated below as to Claim 11(5).  (See infra pp. 80-84.)  
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3, but on count 4 was convicted of a lesser included
offense, the misdemeanor of simple battery.

While overruling defendant’s objection to Fontes’s
testimony, the trial court limited the testimony to ‘facts
from which the reasonable inference of a misdemeanor
battery could be drawn . . . .’  Evidence concerning use of
an iron bar was excluded, since defendant was acquitted
of the assault charge alleging such use.  Evidence
defendant kicked Ramirez and hit him with a rock,
however, was allowed, since these acts presumably
formed the basis of the battery for which defendant had
been convicted.

The trial court’s ruling was not error.  The jury heard no
evidence tending to show an offense for which defendant
had been acquitted.  Fontes did not testify to any use of
an iron bar (count 3) or that defendant inflicted any
serious bodily injury on Ramirez (count 4).  Defendant
was not previously acquitted of assaulting Ramirez with
a rock or of kicking him.  Indeed, these acts constituted
the circumstances of a battery for which defendant had
been convicted as a lesser included offense of the felony
charged in count 4. 

. . . [D]efendant argues the prior acquittal was necessarily
based on an acceptance of the fact that Mr. Cain used
neither an iron bar nor a rock.  The record does not
support this claim.  In the prior proceeding codefendant
Mark Miller was convicted on count 3 of assault with a
deadly weapon, to wit, an iron bar, and on count 4 of
battery causing serious bodily injury.  Thus the jurors in
the previous trial may have acquitted defendant of the
felonies because they believed Ramirez’s injuries were
caused by an attack with an iron bar for which they
believed Miller, rather than defendant, was responsible. 
These verdicts say nothing about whether defendant hit
Ramirez with a rock.
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Defendant suggests an attack with a rock of the size
indicated by Fontes would necessarily cause serious
injury.  Although Fontes testified in the penalty phase
here the rock was about eight inches wide, the record
does not contain her testimony in the prior trial
(references to that testimony by defense witness Clayton
were stricken).  Assuming the testimony was consistent,
the jury in the previous trial could have found she was
exaggerating the size of the rock.  The jury could also
have believed the prosecution had simply failed to show
the rock was responsible for Ramirez’s injuries in light of
evidence that (as Fontes testified in the pretrial hearing
here) once Ramirez got off of Miller, Miller hit him in
the head with an iron bar, leaving him lying in a pool of
blood.  

The details and circumstances of prior violent criminal
conduct are properly admitted and considered under
factor (b) even if the defendant was previously
prosecuted for the same conduct, so long as the defendant
was not acquitted of the offense.  Although . . . section
190.3’s bar on evidence of acquitted offenses extends to
lesser included offenses, . . . [that principle does not]
extend to a case, like this one, where the defendant was
convicted of the lesser offense and the penalty phase
evidence is limited to facts on which the jury could
reasonably have reached the lesser verdict. . . . 

The use under factor (b) of a crime for which a defendant
was previously convicted does not violate the
constitutional and statutory bars against double jeopardy. 
The defendant is not being tried again, or made subject to
punishment or conviction, for the same offense; instead,
the evidence is admitted to assist the jury in its
determination of the appropriate sentence on the current
charge. . . .  [T]o the extent the collateral estoppel aspect
of double jeopardy applies to relitigation of facts in a
penalty trial, it is inapplicable here because defendant
points to no specific facts litigated in his penalty trial
which were necessarily resolved in his favor in prior
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criminal proceedings.

Cain, 10 Cal. 4th at 70-72 (emphasis in original; internal quotations and citations

omitted).

C. Analysis

On its face, Petitioner’s claim that evidence of conduct for which he was

acquitted cannot be introduced in aggravation appears to lack support in clearly

established federal, as opposed to state, law.  The United States Supreme Court

held in United States v. Watts, 519 U.S. 148, 156-57 (1997), considering the

application of federal sentencing guidelines, that:

an acquittal in a criminal case does not preclude the
Government from relitigating an issue when it is
presented in a subsequent action governed by a lower
standard of proof. . . .  [A] jury’s verdict of acquittal does
not prevent the sentencing court from considering
conduct underlying the acquitted charge, so long as that
conduct has been proved by a preponderance of the
evidence.

Id. at 156-57 (internal quotation omitted).  Circuit courts have applied Watts’

holding on appeal from federal capital prosecutions as well as federal habeas

proceedings from state capital convictions.  See United States v. Lujan, 603 F.3d

850, 856 (10th Cir. 2010) (observing, in federal capital prosecution, that “even

evidence tending to prove that the defendant engaged in criminal conduct for

which he has already been prosecuted and acquitted may be introduced at

sentencing in a trial charging a separate offense” (emphasis in original; citing

Watts)); Kokoraleis v. Gilmore, 131 F.3d 692, 695 (7th Cir. 1997) (holding, in

habeas proceedings from state capital sentence, that “even an outright acquittal [of

a prior murder] would not have precluded its consideration when selecting the

appropriate punishment for the [instant] murder,” citing Watts).

However, even assuming arguendo such support in clearly established
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federal law, Petitioner fails to show the California Supreme Court’s decision to be

objectively unreasonable.  It is:

impossible to know exactly why a jury found a defendant
not guilty on a certain charge.  An acquittal is not a
finding of any fact.  An acquittal can only be an
acknowledgment that the government failed to prove an
essential element of the offense beyond a reasonable
doubt.  Without specific jury findings, no one can
logically or realistically draw any factual finding
inferences.  Thus, . . . the jury cannot be said to have
necessarily rejected any facts when it returns a general
verdict of not guilty.

Watts, 519 U.S. at 155 (internal quotations and alteration omitted).  An acquittal

leaves the court with “no way of knowing” on what basis the jury did not find the

charges where two “alternatives (and perhaps others) are rationally consistent with

the jury’s verdict in that case.”  Santamaria v. Horsley, 133 F.3d 1242, 1246 (9th

Cir. 1998) (holding that prosecution could present evidence and argue in retrial that

defendant killed the victim using a knife, where jury in first trial reached a verdict

rejecting personal use of a deadly weapon, a knife).

Here, the California Supreme Court reasoned that “the jury in the previous

trial could have found [Fontes] was exaggerating the size of the rock.  The jury

could also have believed the prosecution had simply failed to show the rock was

responsible for Ramirez’s injuries in light of evidence that . . . Miller hit [Ramirez]

in the head with an iron bar . . . .”  Cain, 10 Cal. 4th at 71 n.25.  Because the

California Supreme Court reasonably identified potential theories on which the

jury may have convicted Petitioner of simple battery8 and acquitted him of battery

8  To the extent Petitioner contends that the introduction in aggravation of conduct underlying a
misdemeanor conviction is unconstitutional, the claim lacks support.  Cf. Nichols v. United States,
511 U.S. 738, 748-49 (1994) (holding, in considering federal sentencing guidelines, that
“consistently with due process, petitioner in the present case could have been sentenced more
severely based simply on evidence of the underlying conduct that gave rise to the previous
[misdemeanor] offense,” and that even “an uncounseled misdemeanor conviction . . . [is] valid

(continued...)
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causing serious bodily injury and assault with a deadly weapon, consistent with

Petitioner’s use of a rock in the altercation, the California Supreme Court’s

decision is not objectively unreasonable.  Claims 9(1), 11(6), and 15(5) are

DENIED.

//

XXII.  Claims 9(2), 11(7), and 15(6):  Lack of Remorse

A. Allegations

In Claims 9(2), 11(7), and 15(6), Petitioner argues that the presentation of

his alleged lack of remorse as an aggravating factor constitutes prosecutorial

misconduct and a violation of due process and of the Fifth and Eighth

Amendments.  (Pet. at 220-24, 243, 285-88.)  Petitioner argues that the

prosecutor’s remarks “infringed on Mr. Cain’s right not to incriminate himself”

under the Fifth Amendment and made an “impermissible attempt to broaden the

categories of evidence” in aggravation without “sufficient factual basis.”  (Id. at

220-21.)

B. Legal Standard

Whether Petitioner’s Fifth Amendment claim is supported by clearly

established federal law is a matter of some debate.  In Mitchell v. United States,

526 U.S. 314, 327-29 (1999), the United States Supreme Court applied Griffin v.

California, 380 U.S. 609 (1965) and Estelle v. Smith, 451 U.S. 454 (1981) to hold

that the Fifth Amendment forbids adverse inferences from a defendant’s silence at

his sentencing hearing.  The Court expressly cautioned, however, that “[w]hether

8  (...continued)
when used to enhance punishment at a subsequent conviction”); Gonzalez v. Wong, 667 F.3d 965
(9th Cir. 2011) (holding in habeas proceedings from state capital conviction that introduction of
certain mitigating evidence “would have opened the door to evidence about allegations . . . [for
which petitioner] pled guilty to a charge of misdemeanor battery . . . .  [I]t was not unreasonable
for the California Supreme Court to conclude that Gonzalez’s counsel had a valid strategic reason
for not introducing the character evidence so as to avoid the details of this incident”).
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silence bears upon the determination of a lack of remorse . . . is a separate question. 

It is not before us, and we express no view on it.”  Mitchell, 526 U.S. at 330.  The

Fourth Circuit has observed a “deep circuit split that has developed over the matter

. . . .”  United States v. Runyon, 707 F.3d 475, 510 (4th Cir. 2013) (finding any

error harmless and “leav[ing] this complicated constitutional question for another

day”).

In a habeas proceeding not governed by AEDPA, and therefore not limited

to violations of clearly established federal law within § 2254(d)(1), the Ninth

Circuit has noted that the “contention that the prosecution may not argue that the

defendant has failed to show remorse by using his silence at trial as the evidence of

remorselessness” is “true in the abstract.”  Sims v. Brown, 425 F.3d 560, 562, 588

(9th Cir. 2005).  The circuit court held that the contention is “misplaced,” however,

where the prosecutor’s arguments were “tethered to evidence that was part of the

record in the penalty phase” and rested “upon statements that [petitioner] himself

had made.”  Id. at 588-89; see also Isaacs v. Head, 300 F.3d 1232, 1271-72 (11th

Cir. 2002) (rejecting claim based upon Griffin where “the most damaging evidence

concerning [petitioner’s] lack of remorse came from his own words to that effect

freely expressed to a reporter” and the prosecutor’s remarks “were related to the

evidence properly before the jury”).

C. Analysis

Here, Petitioner challenges the prosecutor’s remarks that Petitioner’s attitude

was “[a]bsolutely extraordinary.  No sense of decency.  No shame,” and that

Petitioner was “given every opportunity to express sorrow, sympathy, pity,

remorse.  Nothing.  No remorse, nothing.  Just a fear that he’d be caught.  Selfish. 

Remorseless.”  (RT 6790, 6791; Pet. at 221 (citing same).)  

The California Supreme Court reasonably concluded that the prosecutor’s

statements, in context, were explicitly tied to evidence in the record of statements

Petitioner made.  See Cain, 10 Cal. 4th at 78 (“[T]he prosecutorial argument . . .
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focused on overt demonstrations of remorselessness and did not include any

implied comment on defendant’s failure to testify or confess full responsibility for

the killings”).  The prosecutor argued:

[A] tv reporter talks to him, and he denies knowing
anything about it.  No respect for the truth.

No, you know, go talk to somebody else.  No, I’m going
to be on TV.  I’m a big man.  Absolutely extraordinary. 
No sense of decency.  No shame.

But in a way what – two things really sum up his attitude
after the crime, and that’s his brother Val asks him, ‘Did
you kill those people?’  Ulie Mendoza testified he was
around.

Val asked him, ‘Did you kill those people?’  And he said
the defendant, Tracy Cain, said, ‘That’s on them.’  That’s
their tough luck.  That’s their tough luck.  [sic]  They’re
fake, they’re dead, they’re gone.  That’s their problem.

And you know, you don’t have to take Ulie’s idea or
Ulie’s word for it because in the police interview, page
41 and 42 of that:  Question.  Did you have any – there it
says ‘fill,’ but I believe the word is ‘feel,’ because you’ll
read it later in context.  You can see it’s a misprint there. 
It’s ‘feel.’

‘Did you feel anything for them when you went back in
there Saturday?’

That’s Detective Tatum’s question.

‘Did you feel anything for them when you went back in
there Saturday?’

And the defendant’s answer is:

‘I think somebody was going to come in and find them,
but’ – 

And then Detective Garcia says:
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‘Oh, no.  I don’t think you understood what he asked.  I
mean, you knew these people.  You’d known them for at
least probably a few months anyway.  You mowed the
grass.  You talked to them.  You saw them at least every
other day.[’]

‘Didn’t you feel anything when you walked in there and
saw them like that?’

The defendant’s answer:  ‘I was scared.’

Look out for number one.  The hell with anybody else. 
Detective Tatum then says:

‘But didn’t you feel any sympathy?’

The defendant’s answer is:

‘They laugh at shit like that, man.’

Who does Tracy blame it on?  Everybody else?  ‘Didn’t
you feel any sympathy’ when interrogated by the police. 
He can’t bring himself to recognize them as human
beings.  You ought to read that and/or listen to the tape,
bottom of page 41, top of page 42.

Absolutely extraordinary.  He’s given every opportunity
to express sorrow, sympathy, pity, remorse.  Nothing. 
No remorse, nothing.  Just a fear that he’d be caught. 
Selfish.  Remorseless.

(RT 6789-91 (capitalization as in original).)

The jury could properly consider in the penalty phase of trial the evidence it

heard during the guilt phase.  See Pinholster, 131 S. Ct. at 1408 (noting that jury

was “instructed to consider all the evidence presented,” and examining guilt phase

evidence in reweighing aggravating and mitigating evidence); Ybarra v. McDaniel,

656 F.3d 984, 1000 (9th Cir. 2011) (“[Petitioner’s] jury was permitted to consider

guilt-phase evidence at the penalty phase”).  The jury heard evidence during the

guilt phase proceedings that Petitioner denied knowing anything about the murders
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in his interview with a television news reporter.  (See RT 5887-88; Pet. Ex. 176; cf.

Pet. at 81 (“In the interview, Goode asked:  ‘I guess there is no idea of who would

do something like this, huh?’  Mr. Cain responded:  ‘Uh, uh . . . not that I know of .

. . I don’t know nothing about that’”).)  The jury heard evidence that when asked if

he killed “those people,” Petitioner told his brother, “That’s on them.”  (RT 5498.) 

The jury also heard evidence that Petitioner told police in his interview that he

thought about the bodies being found and felt scared when he entered the

Galloways’ home after the murders, and when asked if he didn’t feel any

sympathy, responded, “They laugh at shit like that, man.”  (Id. at 5841-50; Pet. Ex.

177 at 42.)

The California Supreme Court’s conclusion that the prosecutor’s arguments

referred not to Petitioner’s silence but only to evidence in the record of his own

statements, and did not violate Petitioner’s constitutional rights, was not

objectively unreasonable.  See Cain, 10 Cal. 4th at 78; Sims, 425 F.3d at 588-89. 

The state court likewise reasonably concluded that the arguments did not

impermissibly broaden the scope of evidence in aggravation and had sufficient

factual basis in the record.  See Cain, 10 Cal. 4th at 77-78.

Claims 9(2), 11(7), and 15(6) are, therefore, DENIED.

XXIII.  Claims 9(4), 11(4), 11(5), and 15(2):  Arizona Non-Violent Felony       

              Conviction

A. Allegations

In Claims 9(4) and 15(2), Petitioner argues that the presentation in

aggravation of his conviction at age 18 for an alleged nonviolent crime of

automobile theft constitutes prosecutorial misconduct and a violation of the Double

Jeopardy Clause, the Eighth Amendment, and due process.  (Pet. at 225, 270-75.) 

In Claims 11(4) and 11(5), Petitioner alleges due process and equal protection

violations in the admission of the Arizona conviction because the conviction “was

obtained in violation of Mr. Cain’s constitutional rights” and because counsel
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failed to advise him, “at the time that he waived his right to a trial on the prior

conviction, that it would be used as a factor in aggravation during the penalty

phase.”  (Id. at 242.)  Petitioner’s merits brief on each claim states without

elaboration that it is “briefed in conjunction with a claim of ineffective assistance

of counsel that is explained in full at Claim 10.2.”  (Petr.’s Br. at 71, 85, 98.)  In

Claim 10(2), denied in the Court’s March 2011 Order, Petitioner argued that trial

counsel was ineffective for failing to object to the use in aggravation of the

allegedly unconstitutional prior conviction and for advising him to stipulate

without informing him that the conviction could be used in aggravation.  (See

March 2011 Order at 88-92.)

B. Analysis

1. Constitutionality of Prior Conviction

The Court previously held that Petitioner had not demonstrated that

competent counsel would have been reasonably likely to succeed on an objection

to the use of the Arizona conviction in aggravation.  (See id. at 91.)  The Court

explained:

Contrary to Petitioner’s allegations, trial counsel did
object to its presentation on the ground that it was
unconstitutional.  Counsel based his objection on the
court’s review of the ‘voluminous’ documents
concerning the conviction and did not argue it further. 
(RT 5899, 5911; CT 272.)  The trial court held:

[W]ith respect to . . . the reservation of the
defendant’s right to attack the []
constitutionality or legality of the Arizona
conviction, I paid particular attention to
those court documents from the Arizona
Superior Court of the County of Yuma.  I’m
satisfied that the defendant was duly
arraigned.  There were hearings for
suppression of evidence on a number of – at
least one issue, including Miranda.  I’m
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satisfied that the defendant’s constitutional
rights were scrupulously protected
throughout these proceedings, that he had a
fair trial.  I see absolutely no constitutional
or legal infirmity with the jury’s verdict or
with the conviction or with the sentence that
was imposed.

(RT 5912.)

The state high court may have reasonably concluded that
counsel was not ineffective for failing to present
additional evidence or argument to the trial court.  When
a California defendant:

challenges the validity of a prior conviction
[used in aggravation], he or she bears the
burden of establishing its constitutional
invalidity.  To meet this burden, it is not
enough for a defendant simply to make
some showing that a constitutional error
occurred in the prior proceedings.  A prior
conviction carries a strong presumption of
constitutional regularity, and the defendant
must establish a violation of his or her rights
that so departed from constitutional
requirements as to justify striking the prior
conviction.

California v. Horton, 11 Cal. 4th 1068, 1136 (1996)
(emphasis in original, internal quotation omitted).  The
claim of error must be based upon one of certain
‘fundamental constitutional flaws,’ such as a denial of the
right to appeal or a complete denial of representation at a
critical stage of trial.  Id. at 1135.  Where a
postconviction court of a ‘sister state[]’ has reviewed and
denied the claim of error, a California capital defendant
may challenge the constitutionality of the prior
conviction where an error ‘appears on the face of the
judgment itself . . . .’  Id. at 1138.
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Here, the California Supreme Court may have reasonably
determined that the alleged ineffective assistance of
Petitioner’s Arizona counsel was not a complete denial of
representation.  Petitioner has not alleged any other
fundamental constitutional flaw.  It is reasonable that
Petitioner’s unsupported allegation that ‘his case was not
properly presented and that his Attorney represented both
himself and’ a guilty co-defendant (State Habeas Pet. Ex.
49 at 000879), would not meet Petitioner’s burden in the
California court of establishing ‘a violation of his []
rights that so departed from constitutional requirements
as to justify striking the prior conviction.’ Horton, 11
Cal. 4th at 1136.  Moreover, to the extent that the
Arizona postconviction court reviewed and denied
Petitioner’s claim, the California Supreme Court could
reasonably have concluded that no error appears on the
face of its judgment.

(March 2011 Order at 89-91 (internal citations edited).)

The California Supreme Court may have reasonably rejected this portion of

Claims 9(4), 11(4), 11(5), and 15(2) on the same basis.

2. Advisement on Use in Aggravation

The Court also held previously that the state high court may have reasonably

concluded that counsel was not ineffective for advising Petitioner to stipulate to the

conviction.  (Id. at 91.)  The Court explained:

It would not be unreasonable to hold that stipulating to
the conviction was strategically sound to avoid the
presentation of testimony from prosecution witnesses,
who may have included the victim or co-defendants.  See
Dyer v. Calderon, 122 F.3d 720, 737 (9th Cir. 1997)
(holding that if counsel had not stipulated to prior
conviction, the prosecution ‘could have called the victim
. . . to the stand to testify.  Wanting to avoid this
potentially damaging testimony, [counsel’s] stipulation
was reasonable’), vacated on reh’g en banc on other
grounds, 151 F.3d 970 (1998); Hooker v. Mullin, 293
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F.3d 1232, 1246-47 (10th Cir. 2002).  In Hooker, for
example, petitioner argued that trial counsel was
ineffective for stipulating to two prior violent felony
convictions.  293 F.3d at 1246-47.  The Tenth Circuit
rejected petitioner’s claim.  Id.  The circuit court agreed
with the state supreme court that:

the decision to enter the stipulations was
part of a calculated strategy to alleviate the
potential harm that might occur if the State
were allowed to put on its proof regarding
the two prior violent felony convictions . . . . 
Moreover, we conclude the jury would have
found these two aggravating circumstances
regardless of the stipulation.  Accordingly,
counsel retained credibility with the jury by
stipulating to the aggravators.

Id. at 1246, 1246 n.15 (internal quotation and citations
omitted).  Here, too, the California Supreme Court may
have reasonably concluded that Petitioner has failed to
establish that the jury would not have found the Arizona
conviction as an aggravating circumstance absent the
stipulation.  It was, therefore, not an unreasonable
application of Supreme Court precedent to hold that, to
the extent that counsel advised Petitioner to stipulate to
the Arizona conviction without informing him that the
conviction could be used in aggravation in support of a
death penalty, counsel did not err, and Petitioner was not
prejudiced.

(March 2011 Order at 91-92 (internal citations edited).)

The California Supreme Court may have reasonably rejected this portion of

Claims 9(4), 11(4), 11(5), and 15(2) on the same basis.

Claims 9(4), 11(4), 11(5), and 15(2) are, therefore, DENIED.

XXIV.  Claims 9(5) and 15(3):  Anita Parker Assault Allegation

A. Allegations

In Claim 9(5), Petitioner alleges that the prosecutor committed misconduct
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by “pressuring . . . Anita Parker to provide factually inaccurate and incomplete

information” and by making “constitutionally impermissible use of the totally

unreliable and uncharged allegation of assault . . . .”  (Pet. at 227.)  In Claim 15(3),

Petitioner alleges that his Eighth Amendment rights were violated because he was

deprived “of a fair trial by an impartial jury on th[e] charge,” because “[a]ny jury

that heard only the allegations by Parker, the statements by Mr. Cain, and the

reports given to the police including Parker’s admission that she had pulled a knife

on Mr. Cain prior to his reaching for any tire iron,” as opposed to the crimes

against the Galloways and other crimes in aggravation, “would have been

unlikely to have found that Mr. Cain committed any crime in this incident,

particularly if that jury was also told the truth about Parker’s history of assaulting

Mr. Cain.”  (Id. at 275.)  Petitioner further alleges he suffered Eighth Amendment

violations because “[t]he penalty jury was not required to find unanimously that

Mr. Cain had actually committed this assault on Parker before any one juror

decided to recommend imposition of the death penalty based on a consideration of

this aggravating factor,” and the jury was not instructed on “the constituent

elements of such crime . . . .”  (Id. at 275-78.)

B. Analysis

1. Prosecutorial Misconduct and Fair Trial

In its March 2011 Order, the Court held that “the state high court would

have been reasonable in concluding that Petitioner’s allegations of prosecutorial

misconduct toward Parker are unsupported . . . .”  (March 2011 Order at 120.) 

Specifically, the Court held:

Petitioner alleges counsel failed to object to prosecutorial
misconduct in ‘pressuring [] witness Anita Parker to
provide factually inaccurate and incomplete information,
and [making] constitutionally impermissible use of the
totally unreliable and uncharged allegation of assault’ by
arguing it as a factor in aggravation.  (Pet. at 227; see
also id. at 113, 238.)  Specifically, Petitioner alleges:
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[T]he district attorney’s investigator and
[Parker’s] father (who hated Mr. Cain)
colluded to force her testify [sic] about the
alleged assault with the tire iron, and . . . she
was pressured into giving this testimony. . . . 
[T]he prosecutor in Mr. Cain’s case, and his
agents, pressured Ms. Parker into presenting
[the incident]. . . .  Furthermore, the
prosecutor did not have the witness testify
truthfully about her lengthy history of
assaults on boyfriends in general and Mr.
Cain in particular, in spite of his knowledge
of these facts, and instead presented a
truncated and factually inaccurate account of
this incident.  Then, the prosecutor relied
extremely heavily on this purported “crime”
as factor [sic] in aggravation justifying
imposition of the death penalty.

(Pet. at 113.)  Petitioner makes no other factual
allegations in support of this claim. . . .

As to Petitioner’s claim that the investigator and Parker’s
father ‘colluded’ to pressure or force Parker to testify, the
California Supreme Court could have reasonably
determined that the allegation is not supported by her
declaration or by any other evidence.  Parker declares:

I remember the day that the District
Attorney’s investigator came to interview
me about Tracy’s case.  My father was
present for the entire interview.  My father
hated Tracy and he answered all of the
questions that the investigator asked of me. I
didn’t have [a] chance to answer the
questions.

The investigator wanted to know about the
time that Tracy and I had a fight and Tracy
hit me with a tire iron.  My father told him
the story and I didn’t have a chance to
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answer.  After my father told the story, I felt
I had to stick with it because both my father
and the investigator would have been really
angry if I changed it.

(Pet. Ex. 178.)  There is nothing in Parker’s declaration
to indicate any collusion between the police and her
father.  Parker makes no statement that the investigator
and her father had any agreement or arrangement
whatsoever.  Any common interest between the
investigator and Parker’s father in aiding Petitioner’s
prosecution does not show prosecutorial misconduct.

Similarly, the court could have reasonably determined
that Parker’s statements provide no support for
Petitioner’s allegations that the prosecutor pressured her
into testifying, falsely or otherwise.  Parker says that her
father, not the investigator, kept her from answering the
investigator’s questions.  She provides no basis for her
statement that the investigator ‘would have been really
angry’ if she told a different story from her father’s.  (Pet.
Ex. 178.)  Parker’s potentially unreasonable belief,
absent any supporting allegations, cannot establish
prosecutorial misconduct.  The court was also reasonable
to reject Petitioner’s claim that the prosecutor presented
untruthful and inaccurate testimony from Parker. 
Petitioner’s only specific allegation in support is that ‘the
prosecutor did not have [Parker] testify truthfully about
her lengthy history of assaults on boyfriends in general
and Mr. Cain in particular,’ leading to an inaccurate
portrayal of the incident.  (Pet. at 113.)  Trial counsel had
successfully moved, however, to exclude evidence
regarding all incidents of violence surrounding Parker
besides that involving the tire iron (see RT 177-78, 181-
82, 6460-66), a motion Petitioner does not challenge as
ineffective.  Those incidents included one in which
Parker stabbed Petitioner in the arm with a steak knife,
because he was holding her sister on the ground.  (Id. at
150; see also id. at 177-78.)  Nevertheless, on cross-
examination trial counsel elicited testimony from Parker
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that she once cut Petitioner on the arm with a knife.  (Id.
at 6457.)  The prosecutor was barred from presenting that
incident, or any others, by the trial court’s ruling. 
Finally, the California Supreme Court could have
reasonably determined both that there is no evidence in
the record of any assaults by Parker on other boyfriends
and that the prosecutor would have had no duty to
question Parker about any such assaults.

(March 2011 Order at 117-20 (internal citations edited).)

The California Supreme Court may have reasonably rejected Petitioner’s

claims of prosecutorial misconduct and deprivation of a fair trial in Claims 9(5)

and 15(3) on the same basis.

2. Eighth Amendment Violations

Petitioner’s arguments that the jury was constitutionally required to receive

instruction on the elements of assault and to find unanimously that Petitioner

committed the assault before considering it at the penalty phase are addressed, and

rejected, above and below.  (See supra pp. 63-65; infra p. 95.)

Accordingly, Claims 9(5) and 15(3) are DENIED.

XXV.  Claim 9(6):  Prosecutorial Misconduct in Penalty Phase Argument

In Claim 9(6), Petitioner alleges that the prosecutor committed misconduct

by “making false, inaccurate and inflammatory statements in the penalty phase

argument, including arguments regarding Mr. Cain’s ‘attitude’ and failure to

express numerous vague emotions[,] . . . providing a personal interpretation of the

evidence, ‘testifying’ regarding his own life,” and making statements about

Petitioner personally.  (Pet. at 227.)  Petitioner does not elaborate on the claim in

his merits brief.  (Petr.’s Br. at 71.)

In the context of an ineffective assistance of counsel claim, the Court held in

its March 2011 Order that the California Supreme Court reasonably concluded

that:  the prosecutor’s personal interpretations of the evidence did not misstate the

evidence and stated reasonable inferences from the record (March 2011 Order at

87

Case 2:96-cv-02584-ABC   Document 318   Filed 07/02/13   Page 87 of 124   Page ID #:2499

Pet. App. 137



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

124-26); the prosecutor’s “testimony” about his life experiences “bore no

reasonable possibility of influencing the penalty verdict” (id. at 127 (internal

quotation omitted)); and the prosecutor’s statements about Petitioner himself were

reasonable inferences from the record.  (Id. at 128-31.)

The Court also identified the prosecutor’s arguments concerning Petitioner’s

lack of remorse in its March 2011 Order.  (Id. at 122-23.)  Regarding those

arguments, the California Supreme Court held on direct appeal:

[M]uch of the prosecutor’s argument referred to what we
have called ‘overt remorselessness,’ a proper aggravating
circumstance. . . .  From the evidence that defendant, still
bloody from the killings, returned to his friends and
boasted of what he had just done, the jury could infer his
attitude during the crimes was one of callousness towards
the victims.  Similarly, Detective Tatum’s question
related to defendant’s emotions during the second
burglary on Saturday morning, and defendant’s answer
tended to show his attitude at that time.  The prosecutor
did not misconduct himself in arguing from this
evidence.

. . .  To the extent the prosecutor exceeded the proper
scope of argument by characterizing defendant’s
post-crime attitude as aggravating, the error was
harmless.  With or without argument, jurors can be
expected to react strongly to evidence of overt
callousness. . . .  The prosecutor in this case also made it
very clear the absence of a mitigating factor was not in
itself aggravating, telling the jury that ‘when a mitigating
factor is not present, you don’t shove it over into the
aggravating factor column.  It’s just a zero.’

. . .  [T]he prosecutor’s specific references to defendant’s
words and actions made clear the meaning of his
assertion defendant lacked remorse.

Cain, 10 Cal. 4th at 77-78 (internal citations and quotation omitted).

The California Supreme Court’s conclusions that the arguments were
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reasonable inferences from the record, see Atcheson, 94 F.3d at 1244; Young, 470

U.S. at 8 n.5, and that any misconduct was harmless in light of the prosecutor’s

clarifying remarks (see RT 6782) and the other penalty phase evidence before the

jury, were not objectively unreasonable. 

Claim 9(6) is, therefore, DENIED.

XXVI.  Claim 11(1):  Impartial Jury

In Claim 11(1), Petitioner alleges that his constitutional rights were violated

because “his penalty phase was tried before a biased and death-prone jury, from

which any individual that might have voted against the death penalty based on

religious belief was automatically excluded.”  (Pet. at 242.)  Petitioner does not

elaborate on the claim in his merits brief.  (Petr.’s Br. at 84.)

In its June 2003 Order, the Court granted judgment on the pleadings in favor

of Respondent on Petitioner’s allegations that the trial court “sustain[ed] challenges

for cause to those prospective jurors who, for religious reasons, would not impose

the death penalty.”  (June 2003 Order at 35.)  The Court held:

It is the inability to apply the law that makes the juror
unqualified to serve on the jury.  See, e.g., Witherspoon,
391 U.S. at 514 n.7.  The dismissals of the prospective
jurors in Petitioner’s case were not based upon religion
per se, but rather were consistent with the United States
Supreme Court’s decisions in Maxwell v. Bishop, 398
U.S. 262 (1970), and Boulden v. Holman, 394 U.S. 478
(1969), because those cases involved jurors who were
dismissed because they had ‘“conscientious” objections
to, or did not “believe in,” the death penalty.’ 
Wainwright, 469 U.S. at 422 n.4. . . .  [The potential
jurors in Petitioner’s case] said they would not set aside
their beliefs when they deliberated on Petitioner’s
penalty.  Thus, these jurors admitted their actions during
deliberations would be affected by their beliefs,
regardless of what the law required.

(June 2003 Order at 40; see also id. at 44 (“Petitioner’s claim that his constitutional
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rights were violated by the exclusion of jurors who were opposed to the death

penalty is foreclosed by established law” (internal citations omitted)).)

Because the California Supreme Court may have reasonably concluded that

Petitioner’s jury was not unconstitutionally “biased and death-prone” at the penalty

phase, Claim 11(1) is DENIED.

//

//

//

XXVII.  Claim 11(10):  Evidence of Co-Defendant’s Withdrawn Plea            

Agreement

A. Allegations and Decision on Direct Appeal

In Claim 11(10), Petitioner alleges that the trial court violated his

constitutional rights by suppressing evidence at the penalty phase that Cerda “had

been offered a deal of only four (4) years in prison for his role in the crimes, even

though this evidence was a matter of public record.”  (Pet. at 244.)  The defense

sought to introduce “a change of plea form in which David Cerda agreed to plead

guilty and testify against [Petitioner] in exchange for a sentence of four years in

state prison.  Cerda later withdrew his plea and, at the time of [Petitioner’s] trial,

still faced first degree murder charges without special circumstance allegations.” 

Cain, 10 Cal. 4th at 62.  The California Supreme Court rejected Petitioner’s claim

on direct appeal, holding that Petitioner was not denied his constitutional right to

present relevant mitigating evidence.  Id. at 62-64.

In his penalty phase opening argument, defense counsel told the jury:

I’ve got another court record from that court file.  I
located a document in which on March 25th Mr. Cerda
agreed to accept four years in prison if he would testify
against Mr. Cain.  [¶]  Well, he changed his mind and this
was – he was to testify truthfully, but the offer was that if
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he testified – it was March 25th, 1988 – against Mr. Cain
in this case, he would receive four years in prison on a
burglary charge.  [¶]  He signed it, his lawyer signed it,
and Mr. Holmes signed it.  It’s part of the court file. 
When they went to take the plea, factually and out loud,
Mr. Cerda changed his mind, but nevertheless, Mr. Cerda
does not face the death penalty.  Mr. Mendoza does not
face anything.  No one else faces anything.  The only
person who faces execution is Mr. Cain.  [¶]  And I think
that that’s evidence for you to consider in determining
whether or not he should die in the gas chamber.

(RT 6547.)

After defense counsel’s opening argument:

[t]he prosecutor objected on grounds of section 1192.4
and Evidence Code section 1153, both of which exclude
evidence of withdrawn guilty pleas. . . .  The court
excluded evidence of the withdrawn plea because it was
not relevant in mitigation, because it was inadmissible
under section 1192.4 and Evidence Code section 1153,
and because trial of the collateral issues relating to the
withdrawn plea would consume undue time and raise
issues of attorney-client privilege.  Cerda’s attorney
testified without objection his client was charged with
murder, but was not faced with possible sentences of
death or life without parole.

Cain, 10 Cal. 4th at 62-63 (internal citation omitted).

B. Analysis

In Lockett v. Ohio, the United States Supreme Court held that the sentencer

in a capital case must:

not be precluded from considering, as a mitigating
factor, any aspect of a defendant’s character or record
and any of the circumstances of the offense that the
defendant proffers as a basis for a sentence less than
death.  [¶]  Nothing in this opinion limits the traditional
authority of a court to exclude, as irrelevant, evidence not
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bearing on the defendant’s character, prior record, or the
circumstances of his offense.

438 U.S. 586, 604, 604 n.12 (1978) (emphasis in original).  

Applying Lockett, the Ninth Circuit has held that “[a]lthough a trial court is

not necessarily precluded from allowing consideration of co-defendant sentences, a

trial court does not commit constitutional error under Lockett by refusing to allow

such evidence.”  Beardslee v. Woodford, 358 F.3d 560, 579 (9th Cir. 2003); see

also Smith v. Mahoney, 611 F.3d 978, 996 (9th Cir. 2010) (discussing with

approval the reasoning of Beardslee).  Similarly, the Sixth Circuit in Owens v.

Guida, 549 F.3d 399, 418-22 (6th Cir. 2008), found no violation of Lockett in the

trial court’s refusal to admit evidence at the capital penalty phase that a co-

defendant was offered a joint plea agreement with the defendant, which the

prosecutor withdrew upon the co-defendant’s refusal to plead.  The Sixth Circuit

held that “[t]he failed negotiations are not related to [the defendant’s] ‘record’

[and] . . . are not related to the ‘circumstances of the offense’” within the meaning

of Lockett.  Owens, 549 F.3d at 420 (quoting Eddings v. Oklahoma, 455 U.S. 104,

110 (1982)).  Likewise, in Schneider v. Delo, 85 F.3d 335, 342 (8th Cir. 1996), the

Eighth Circuit found no violation of a capital habeas petitioner’s constitutional

right to present mitigating evidence from the trial court’s exclusion of evidence

that the prosecution entered into a plea agreement with his accomplice to

recommend a thirty-year sentence.  The circuit court rejected petitioner’s argument

that “under Lockett and Eddings, the plea agreement was relevant because the jury

might have concluded that because [the accomplice] received a 30-year prison

term, it would be unfair to sentence [petitioner] to death.”  Id.  The court held that

“the disposition of [the accomplice’s] case had nothing to do with [petitioner’s]

‘character or record’ or with the ‘circumstances of the offense.’”  Id. (quoting

Eddings, 455 U.S. at 110).
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By extension from Beardslee, the Court finds no basis to hold that a co-

defendant’s withdrawn plea agreement is constitutionally relevant mitigating

evidence, even though a co-defendant’s imposed sentence is not.  Thus, in the

absence of any clearly established federal law in support of Petitioner’s contention,

Claim 11(10) is DENIED.

XXVIII.  Claim 11(12):  Petitioner’s Presentation to the Jury

In Claim 11(12), Petitioner alleges that his due process and equal protection

rights were violated by his presentation to the jury in “jail house” attire throughout

the penalty phase.  (Pet. at 244.)  Petitioner alleges that the trial court “should have

inquired directly of Mr. Cain, both instructing him on his rights to appear in other

more appropriate clothing and asking him whether he wished to appear in the jail

attire; and, the court should have instructed the jury to disregard Mr. Cain’s

appearance in reaching a verdict.”  (Id. at 245.)

Denying Petitioner’s related ineffective assistance of counsel claim, the

Court held in its March 2011 Order:

The record . . . indicates that Petitioner was educated [by
the trial court and directly questioned] about wearing
civilian clothes and was advised to wear them before the
penalty phase of trial, and he chose to do otherwise.  Cf.
California v. Bradford, 15 Cal. 4th 1229, 1363 (1997)
(holding defendant’s stated preference to appear in jail
clothing, after he was advised of his right to do
otherwise, defeated his claim that he was compelled to do
so by the trial court).  The California Supreme Court may
have reasonably . . . concluded, in addition, that
Petitioner’s state and federal constitutional rights were
not implicated by his appearance in jail clothing during
the penalty phase of trial.  “[R]equiring a defendant to
wear prison clothes during sentencing is not prejudicial
and does not violate due process.”  Duckett v. Godinez,
67 F.3d 734, 746 (9th Cir. 1995); Bradford, 15 Cal. 4th at
1363 (“[T]he rule that a defendant may not be compelled
to attend trial in jail or prison garb is premised upon the
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notion that doing so might subvert the presumption that
an accused is innocent until proved guilty. . . .  Because
the presumption of innocence already had been rebutted
and defendant had been
found guilty beyond a reasonable doubt, there was no
reasonable probability that the jury would base its
penalty decision on the factor of defendant’s attire”).

(March 2011 Order at 95.)

Because the California Supreme Court may have reasonably rejected Claim

11(12) on the same basis, the claim is DENIED.

XXIX.  Claim 11(15):  Penalty Phase Instructions

A. Special Instruction No. 1

The Court held in its March 2011 Order that the California Supreme Court

may have reasonably determined that “‘Special Instruction No. 1’ regarding the

empaneling of an alternate juror between the guilt and penalty phases of trial . . .

did not violate Petitioner’s federal constitutional rights.”  (March 2011 Order at

131-33.)  Accordingly, this portion of Claim 11(15) is DENIED.

B. Instructions on Aggravating and Mitigation Factors

1. Instructions on Elements of Crimes Introduced in

Aggravation

Petitioner asserts next that the “jury was not instructed in the elements of

various crimes allegedly committed by Mr. Cain which the prosecutor contended

should be considered as factors in aggravation.”  (Pet. at 251.)  

Petitioner’s argument lacks support in clearly established federal law and

has been rejected by the Ninth Circuit.  In Williams v. Vasquez, petitioner argued

that California Penal Code § 190.3(b), which permits the jury to consider prior

criminal activity, was unconstitutionally vague because it did not require a jury

instruction setting forth the elements of the criminal offenses to be considered.  See

Williams v. Vasquez, 817 F. Supp. 1443, 1470-71 (E.D. Cal. 1993), aff’d sub nom.

Williams v. Calderon, 52 F.3d at 1480-81.  The district court rejected petitioner’s
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arguments.  The Ninth Circuit affirmed, holding that § 190.3(b) is not “void for

vagueness, as [petitioner] contends,” and also that any failure to instruct the jury

that “it could consider any criminal activity only if proved beyond a reasonable

doubt . . . is state law error, not cognizable on federal habeas.”  Williams, 52 F.3d

at 1480-81.  As noted above, once a California jury has found a special

circumstance beyond a reasonable doubt, it need not make any further findings to

make death an authorized punishment.  (See supra pp. 63-65 (discussing Ring, 536

U.S. at 609).)  A lack of instruction on the elements that would be required to make

a further finding is not, therefore, constitutionally deficient.

//

2. Instruction against Double Counting

Petitioner contends that the trial court failed to instruct the jury that it “could

not double count the special circumstances found true as both a special

circumstance aggravating factor and as a ‘circumstance of the capital crime’

aggravating factor.”  (Pet. at 252.)  Petitioner argues that such “double counting”

violates the Double Jeopardy Clause of the Fifth Amendment.  (Id.) 

The Court held in its March 2011 Order that the California Supreme Court’s

denial of Petitioner’s related ineffective assistance of counsel claim on direct

appeal was not an unreasonable application of Supreme Court precedent.  (March

2011 Order at 137-38 (discussing Brown v. Sanders, 546 U.S. 212, 222 n.8

(2006)).)  The California Supreme Court reasonably determined that Petitioner

could not demonstrate prejudice because “the instruction given was not reasonably

likely to have been understood as inviting the jurors to ‘weigh’ each special

circumstance twice.”  Cain, 10 Cal. 4th at 68 n.24 (internal citation omitted). 

Petitioner’s underlying claim of constitutional error in the jury instructions fails on

the same basis.

3. Instructions against Consideration of Evidence on Rape

Petitioner alleges that the trial court “failed to instruct that no consideration
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should be given to evidence of the crime of rape, of which Mr. Cain had been

acquitted.”  (Pet. at 253.)

Rejecting Petitioner’s related ineffective assistance of counsel claim, the

Court held in its March 2011 Order that since:

the evidence relating to the rape was the same evidence
from which the jury found an attempted rape, the
[California Supreme Court] could have reasonably
determined that Petitioner suffered no prejudice from the
absence of such an instruction.  In the alternative, the
court could have reasonably . . . held that Petitioner
suffered no prejudice from the absence of the instruction
because there was no reasonable probability that the jury
considered any evidence relating to the rape, when it was
instructed to consider the circumstances of the crime ‘of
which the defendant was convicted in the present
proceeding’ and any special circumstance ‘found to be
true.’   

(March 2011 Order at 136 (quoting RT 6858; emphasis added).)  Petitioner’s

underlying claim of constitutional error in the jury instructions fails on the same

basis.

4. Explanation of Terms “Aggravation” and “Mitigation”

Petitioner alleges that the trial court “failed to furnish a definition or

explanation of the terms ‘aggravation’ and ‘mitigation’ or a meaningful

explanation of the distinction between the two . . . .”  (Pet. at 253.)

The Court held above that the California Supreme Court reasonably found

no constitutional violation in the failure to specify further which statutory factors

should be considered aggravating and which mitigating, or how aggravating and

mitigating factors should be weighed and evaluated.  (See supra pp. 65-66.)  For

the same reasons that the jury instructions did not constitutionally require 

additional clarification on how the jury should apply the relevant sentencing

considerations in aggravation or mitigation, no additional explanation of the terms
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“aggravation” and “mitigation” was required. 

5.  Failure to Delete Inapplicable Factors

 Petitioner contends that the trial court “failed to delete factors (e), (f) and

(g),” “which did not apply in this action,” and that as a result the jury “could not

help but consider the absence of these potentially mitigating factors to count as

aggravating factors.”  (Pet. at 255.)  Petitioner argues that inclusion of the

inapplicable factors minimized the significance of those mitigating factors that

were presented.  (Id.)  The California Supreme Court denied Petitioner’s argument

on direct appeal.  See Cain, 10 Cal. 4th at 80. 

//

The Ninth Circuit in Bonin v. Calderon rejected a petitioner’s argument that

the inclusion of inapplicable mitigating factors in the trial court’s instructions

allowed the jury “to consider the absence of numerous possible mitigating

circumstances to be aggravating circumstances.”  59 F.3d 815, 848 (9th Cir. 1995). 

The Circuit held that because the jury was instructed “to consider the listed factors

only ‘if applicable,’” the jury was “warned . . . that not all of the factors would be

relevant and that the absence of a factor made it inapplicable rather than an

aggravating factor.”  Id.; see also Williams, 52 F.3d at 1481 (finding no

constitutional error in the trial court’s instructions on “the entire list of factors the

state considered relevant to the sentencing decision, even when some did not

apply”).  

Petitioner’s jury was likewise instructed that it should “consider[,] take into

account and be guided by the following factors [provided to the jury], if

applicable.”  (RT 6858 (emphasis added).)  The California Supreme Court may

have reasonably found no constitutional violation in the trial court’s instructions.

6. Significance of “So Substantial” and “Appropriate”

Instructions
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Petitioner challenges the use of the term “so substantial” in the court’s

instruction to the jury that to return a judgment of death, it “‘must be persuaded

that the aggravating circumstances are so substantial in comparison with the

mitigating circumstances that the comparison warrants death instead of life without

parole.’”  (Pet. at 255 (quoting RT 6867).)  Petitioner alleges that the “so

substantial” instruction is “so vague . . . as to be relatively meaningless” and failed

to guide adequately the jury’s exercise of its discretion.  (Id.)  Petitioner challenges

on the same basis the court’s use of the term “appropriate” in its instruction to the

jury that:

[i]t is not necessary that you unanimously agree on the
weight to be given any particular aggravating or
mitigating factor.  In weighing the various circumstances,
you simply determine under the relevant evidence which
penalty is justified and appropriate by considering the
totality of the aggravating circumstances with the totality
of the mitigating circumstances.

(RT 6867; see Pet. at 256.)  The California Supreme Court denied Petitioner’s

arguments on direct appeal.  See Cain, 10 Cal. 4th at 80-81.

The California Supreme Court may have reasonably concluded that the jury

instructions provided adequate guidance in the jury’s exercise of its discretion. 

“‘A capital sentencer need not be instructed how to weigh any particular fact in the

capital sentencing decision.’”  Williams, 53 F.3d at 1482 (holding that the court’s

instruction to the jury that it was “not required to weigh aggravating and mitigating

factors, and was not under obligation to find for life or death based upon which

factors predominated . . . violates no right” of the petitioner) (quoting Tuilaepa,

512 U.S. at 979).  The Supreme Court in Gregg, for example, “rejected a

vagueness challenge to th[e] Georgia sentencing scheme in a case in which the

‘judge . . . charged the jury that in determining what sentence was appropriate the

jury was free to consider the facts and circumstances, if any, presented by the

parties in mitigation or aggravation.’”  Tuilaepa, 512 U.S. at 978 (quoting Gregg,
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428 U.S. at 161; emphasis added); see also Williams, 52 F.3d at 1485 (holding that

the “failure of the [California death penalty] statute to require a specific finding

that death is beyond a reasonable doubt the appropriate penalty does not render it

unconstitutional” (emphasis added)).  Similarly, the Supreme Court in Belmontes

found no reasonable likelihood that the jury applied the penalty phase instructions

in petitioner’s California trial to prevent the consideration of constitutionally

relevant evidence, where the trial court instructed the jury that the mitigating

circumstances it read were merely examples and “[a]ny one of them standing alone

may support a decision that death is not the appropriate punishment in this case.” 

549 U.S. at 20 (emphasis added).  

In Petitioner’s case, the jury was instructed that it could consider “any . . .

circumstance which lessens the gravity of the crime . . . and any sympathetic or

other aspect of the defendant’s character or record that the defendant offers as a

basis for a sentence less than death,” (RT 6860); that it was “free to assign

whatever moral or sympathetic value [it] deem[ed] appropriate to each and all of

the various factors [it was] permitted to consider,” (id. at 6867); and that it “may

return a verdict of life without possibility of parole based on any evidence of

mitigation that [it found] sufficient to warrant such a verdict.”  (Id. at 6868.)  The

California Supreme Court may have reasonably concluded that the instructions to

“determine . . . which penalty is . . . appropriate,” (id. at 6867), and to return a

death judgment only if persuaded that aggravating circumstances were “so

substantial” compared to mitigating circumstances that death was warranted, (id. at

6867), did not fail to guide the jury’s exercise of discretion adequately in light of

the given instructions.

C. Instructions to Guide and Limit the Jury’s Exercise of Discretion

Petitioner also contends that the jury was not provided with meaningful

guidance in deciding whether to recommend the death penalty in Claim 11(15)(C). 

(Pet. at 257-58.)  Petitioner contends that the instructions:
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! “failed to require the jury to unanimously find that the prosecution had

proved the existence of any aggravating factors beyond a reasonable doubt,” as

discussed by the Court above in section XVIII.D.1 (see supra pp. 63-65);

! “imposed a limitation on the jury’s ability to consider issues relating to

doubts regarding Mr. Cain’s innocence of the underlying crimes,” as discussed by

the Court above in sections XVIII.D.1, XXIV, and XXIX.B.1 (see supra pp. 63-65,

84-88, 95);

! “failed to inform the jury that it could not consider evidence of crimes for

which Mr. Cain had been acquitted, and actually instructed the jury to consider that

evidence,” as discussed by the Court above in section XXI (see supra pp. 70-75); 

! “purported to limit mitigating factors to a single lingering doubt issue,” as

discussed by the Court above in section XXIX.B.4 (see supra p. 97; Pet. at 253-54

(alleging that because the terms “mitigating factor” and “aggravating factor” were

mentioned only in the court’s lingering doubt instruction and were not defined

further, “[t]he plain meaning of the instruction that was given is that the only factor

which might mitigate against imposing the death penalty would be . . . lingering

doubt” (emphasis in original))); and 

! “were vague and ambiguous in defining critical issues such as ‘aggravating’

and ‘mitigating’ factors, and the appropriate weight to be given to either,” as

discussed by the Court above in section XVIII.D.2 (see supra pp. 65-66).

(Pet. at 258.)

Because the California Supreme Court may have reasonably rejected the

allegations for the reasons discussed above, Claim 11(15) is DENIED.

XXX.  Claim 11(16):  Consideration of Motion to Modify the Verdict

In Claim 11(16), Petitioner contends that his constitutional rights were

violated by errors the trial judge made in deciding Petitioner’s motion for

modification of the verdict pursuant to California Penal Code § 190.4(e).  (Pet. at

258-65.)  Specifically, Petitioner alleges that the trial judge:  (1) relied on
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purported factors in aggravation that were irrelevant, were repetitive, or “should

have been rejected as a matter of law;” (2) “treated the absence of mitigating

evidence as factors in aggravation, and failed to give proper consideration to

undisputed matters in mitigation;” and (3) improperly considered prejudicial

matters in the probation report.  (Id. at 259.)

In Turner v. Calderon, 281 F.3d 851, 871 (9th Cir. 2002), the Ninth Circuit

rejected a habeas petitioner’s contention that the trial court’s “consider[ation] [of]

non-statutory aggravating factors and fail[ure] to consider mitigating factors when 

reviewing [petitioner’s] automatic application for modification of the death

verdict” could state a federal constitutional violation.  The Ninth Circuit held that

because petitioner showed “no legal authority to support his constitutional claim,

and because the trial court made an individualized determination of whether death

was the proper punishment, we agree with the district court that at most the trial

court’s error would be one of state law.”  Id. (denying certificate of appealability

on the claim) (internal quotation and alteration omitted).

Similarly, in Allen v. Woodford, the Ninth Circuit held that the trial court

had “erred as a matter of state law” by considering presentence reports that were

not before the jury when the court decided petitioner’s motion for modification of

the verdict.  395 F.3d 979, 1018 (9th Cir. 2004) (emphasis added).  Nevertheless,

the circuit court went on to consider whether petitioner was prejudiced by the trial

court’s consideration of the presentence reports, and held that he was not.  Id.

Here, although Petitioner identifies a number of items in the probation report

that were allegedly “prejudicial,” he specifies no matter in the probation report that

was discussed by the trial judge as a basis for his decision.  (See Pet. at 260); cf.

Cal. Penal Code § 190.4(e) (“The judge shall state on the record the reasons for his

findings”).  To the contrary, as the California Supreme Court found:

before ruling the court explained its view ‘the court
should not take into consideration the contents of the
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probation report’; after ruling the court repeated, ‘I base
my ruling entirely upon the evidence that was presented
in the trial.’

Although the judge also stated he had, in preparation for
ruling on the motion, refreshed his recollection of the
evidence in part by reading the probation officer’s factual
summary, nothing in the record suggests he was
influenced by any extraneous material.  Defendant
incorrectly argues the court’s reference to defendant
having denied using drugs must have been based on a
statement to that effect in the probation report because
there was no such evidence at trial.  In the police
interview introduced at trial defendant several times
denied using ‘dope’ or ‘coke.’

Cain, 10 Cal. 4th at 81, 81 n.34 (punctuation as in original); (see also RT 6921-22,

6925-29; Pet. Ex. 177 at 21-22). 

Thus, to the extent Petitioner’s claim states a violation of his federal

constitutional rights, the California Supreme Court reasonably concluded that

“[t]he Court explicitly stated that it had independently reviewed the evidence and

believed death was the appropriate penalty.  Nothing in the record suggests the

court failed to perform its duty in this regard.”  Cain, 10 Cal. 4th at 82.  The court’s

decision is not contrary to or an unreasonable application of clearly established

federal law and is not based on an unreasonable determination of the facts. 

Accordingly, Claim 11(16) is DENIED. 

XXXI.  Claims 11(17) and 15(1):  Proceeding with Capital Trial

In Claims 11(17) and 15(1), Petitioner alleges that his constitutional rights

were violated by his capital prosecution after the prosecutor offered to allow him to

plead guilty in exchange for a sentence of life without the possibility of parole. 

(Pet. at 266, 270; Petr.’s Br. at 96-98.)  Petitioner makes no allegation that the trial

judge had any involvement in the plea bargaining process.  Petitioner also states

that “[b]ecause Cain has been afforded no factual development, Cain cannot say
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that the government was motivated by vindictiveness or [sic] simply relied on an

unconstitutional capital charging system,” but he asserts that “either way Cain is

entitled to relief.”  (Petr.’s Br. at 97.)  Petitioner argues that if the California

Supreme Court “found that the government has unbridled discretion in the capital

charging decision, then the CSC’s decision violates clearly established federal law

as expressed in Gregg, Coker, Armstrong and their progeny.”  (Id. at 98.)

Petitioner cites no authority to support his argument that the Eighth

Amendment prohibition against punishment “‘excessive’ or ‘disproportionate’ to

the offense” bars a capital prosecution following a plea offer for a lesser sentence. 

Spaziano, 468 U.S. at 477 (quoting, inter alia, Gregg, 428 U.S. at 171-73; Coker v.

Georgia, 433 U.S. 584, 591-92 (1977)); (see also supra pp. 4-6 (rejecting

Petitioner’s argument that his prosecution was motivated by a discriminatory

purpose under Armstrong)).  To the contrary, the Ninth Circuit held in 1988, after

the decisions in Gregg and Coker, that “the imposition of a sentence of death on a

defendant who would have received a prison sentence had he pled guilty” burdened

“none of [defendant’s] constitutional rights . . . .”  McKenzie v. Risley, 842 F.2d

1525, 1536 (9th Cir. 1988).  Although the circuit court held in Adamson v. Lewis,

955 F.2d 614, 620 (9th Cir. 1992) that the imposition of a death sentence following

a breached plea agreement could be unconstitutionally arbitrary and perhaps

prosecutorially vindictive, the Circuit has not applied its Adamson decision to

invalidate a conviction or sentence following the passage of AEDPA.  Cf. Ricketts

v. Adamson, 483 U.S. 1, 3-4 (1987) (holding that defendant’s conviction and death

sentence after his breach of a plea agreement for a term sentence did not violate

double jeopardy protections); Williams v. Kemp, 846 F.2d 1276, 1285 (11th Cir.

1988) (applying Ricketts v. Adamson to hold that petitioner’s death sentence was

not “arbitrarily imposed because the prosecution sought the death penalty after

Williams voluntarily withdrew his plea agreement in which he would have

received thirty years for manslaughter. . . .  [T]he state was free to proceed with its
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prosecution and to pursue the death sentence”).  

Since AEDPA’s enactment, the Ninth Circuit has held that the State’s offer

of a plea agreement for a non-capital sentence can serve as mitigating evidence at

the penalty phase of a capital trial.9  See Scott v. Ryan, 686 F.3d 1130, 1135 (9th

Cir. 2012); cf. Summerlin v. Schriro, 427 F.3d 623, 640-41 (9th Cir. 2005);

compare Wright v. Bell, 619 F.3d 586, 598-99 (6th Cir. 2010) (holding, where

prosecution offered capital defendant a life sentence in exchange for a guilty plea,

that “the state court’s determination that evidence of the plea negotiations did not

constitute admissible evidence of mitigating circumstances was not an

unreasonable application of federal law or contrary to clearly established federal

law”).  The plea offer does not render the ensuing capital prosecution

unconstitutional.  Indeed, in Scott, the Ninth Circuit affirmed the denial of habeas

relief from petitioner’s capital sentence following the defense’s rejection of an

offer to plead guilty to second degree murder in exchange for testimony against

two co-perpetrators.  See Scott, 686 F.3d at 1135, on appeal from remand, 567

F.3d 573, 584 (9th Cir. 2009).  The Circuit held that:

[e]ven considering the totality of mitigation evidence that
Scott introduced at the district court . . . – evidence of his
head injuries, brain shrinkage, and seizures; evidence that
the State once offered him a plea bargain to testify
against [co-perpetrators]; and evidence that the victim’s

9  It is unclear to what extent Petitioner pleads a claim of ineffective assistance of counsel for
failing to introduce mitigating evidence of the plea offer.  (See March 2011 Order at 9 n.3
(discussing Petitioner’s failure to specify what lingering doubt evidence counsel allegedly failed
to present and Petitioner’s incorporation of evidence limited to Mendoza’s credibility, the bloody
footprints, Cerda’s presence in the Galloways’ house, and Petitioner’s leadership capacity); Pet. at
131 (discussing, independent of a claim for relief, counsel’s failure to present lingering doubt
mitigation evidence of Petitioner’s plea offer).)  In any event, the California Supreme Court may
have reasonably determined that counsel had a tactical basis for the omission of the evidence.  See
Richter, 131 S. Ct. at 790 (“There is a strong presumption that counsel’s attention to certain issues
to the exclusion of others reflects trial tactics rather than sheer neglect” (internal quotation
omitted)).  Counsel may have strategized that despite any arguments he would make that the offer
evidenced the appropriateness of a life sentence, the jury would be likely to view Petitioner’s
rejection of the offer as “further evidence of his lack of remorse and failure to take responsibility
for his crimes.”  United States v. Moskovits, 86 F.3d 1303, 1310 (3d Cir. 1996) (quoting sentiment
expressed by trial judge regarding defendant’s failure to accept a plea offer).
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father . . . thought the trial court should show Scott
leniency – we cannot say it would have made any
difference in the outcome. 

Scott, 686 F.3d at 1135 (emphasis added).

Accordingly, Petitioner’s contention that his capital prosecution was

unconstitutional following the State’s plea offer lacks support in clearly established

federal law.  Claims 11(17) and 15(1) are, therefore, DENIED.

XXXII.  Claim 15(4):  Admission of Juvenile Conduct

A. Disposition on Direct Appeal

In Claim 15(4), Petitioner raises a number of challenges to the trial court’s

admission of the testimony of Nicolas Perez at the penalty phase of trial.

On direct appeal, the California Supreme Court held:

On September 28, 1979, defendant (then 16 years old)
was an inmate in a Yuma County, Arizona, juvenile
detention facility.  Nicolas Perez, Jr., a control officer at
the facility, was escorting a group of inmates from the
dining room to a dormitory.  As they prepared to pass
through a door, defendant, the first in line, turned
suddenly and hit Perez in the face with his closed fist. 
Other inmates in the group then tried to take Perez’s keys
as he and defendant fought.  Perez suffered a broken nose
and cheekbone and a wound requiring six stitches above
his eye; he was off work for about one month. . . .

Defendant’s claims regarding use of the 1979 assault on
Perez, . . . [are] without merit.  As already discussed, use
of prior violent conduct under factor (b) does not violate
the bar on double jeopardy and does not generally require
instruction on the elements of the offenses previously
committed.  The use of defendant’s out-of-state conduct
as evidence of a circumstance in aggravation does not
raise any question of the court’s jurisdiction to convict or
punish him for an offense committed in another
jurisdiction, because . . . the defendant in the penalty
phase is not convicted of or punished for the prior
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offense.  

Finally, neither the passage of nine years between the
incident and this penalty trial, nor the fact defendant was
a juvenile when he assaulted Perez, nor the alleged
destruction of Arizona juvenile detention records, made
the use of this prior violent crime unfair or unreliable. 
See People v. Anderson, 52 Cal. 3d 453, 476 (1990)
(remoteness goes to weight, not admissibility).  As to the
alleged destruction of records (a fact not shown in the
record, since defendant did not object on this ground
below), we are not convinced, if true, this would have
unconstitutionally deprived defendant of an opportunity
fairly or fully to litigate the circumstances of the 1979
assault.  The conduct was proven through a percipient
witness, Perez, whom the defense could, and did,
cross-examine fully.  Defendant was also a percipient
witness to the event and could have testified to any
circumstances reducing his culpability, had he so wished. 

Cain, 10 Cal. 4th at 57, 74-75 (internal citations omitted and edited).

B. Allegations and Analysis

First, Petitioner alleges that he “was substantially prejudiced by the nine-

year delay between this incident and murder trial and the destruction of the

Arizona records relating to the incident.”  (Pet. at 278-79.)  Petitioner contends that

the alleged lack of records impinged upon his ability to present rebuttal or

mitigating evidence regarding the incident, “including indications of Mr. Cain’s

otherwise good behavior while in this juvenile facility.”  (Id. at 279.)  The

California Supreme Court’s determination that Petitioner could have adequately

presented evidence about the incident through witness testimony, including the

cross-examination of Perez, is not objectively unreasonable.  As the California

Supreme Court observed, the prosecution proved Petitioner’s conduct “through a

percipient witness, Perez,” and not through use of any records to which Petitioner

was denied access.  Cain, 10 Cal. 4th at 75.  Petitioner offers no authority to
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support his position that his constitutional rights were violated by the presentation

of Perez’s testimony.

Second, Petitioner argues that “the California trial court did not have

jurisdiction to adjudicate this incident.”  (Pet. at 279.)  He contends, similarly, that

“[p]ermitting the penalty jury to make a determination as to Mr. Cain’s guilt of

such alleged prior crime after Arizona had already adjudicated the incident violated

[the] double jeopardy clause[] of the U.S. Constitution . . . .”  (Id.)  

Petitioner’s arguments lack support in clearly established federal law.  The

jury is “entitled to consider facts about [the defendant’s] background, including his

other criminal acts . . . , but this does not mean that the punishment in a given case

is for these other crimes; it is for the crime of which the defendant now stands

convicted.”  Kokoraleis, 131 F.3d at 695 (emphasis in original).  Thus, as the

California Supreme Court reasoned, the introduction in aggravation of the Arizona

incident at Petitioner’s California trial “does not raise any question of the court’s

jurisdiction” over that offense.  Cain, 10 Cal. 4th at 74; see also McDowell v.

Calderon, 107 F.3d 1351, 1366 (9th Cir.) (holding that introduction at penalty

phase of California trial of evidence of unadjudicated rape occurring in Florida was

not unconstitutional), opinion on reh’g, 130 F.3d 833, 835 (9th Cir. 1997)

(“leaving intact those parts [of the court’s prior decision] . . . deciding other issues”

beyond supplemental jury instruction), overruled on other grounds as stated in

Morris v. Woodford, 273 F.3d 826, 839 n.4 (9th Cir. 2001).  

Use of the Arizona incident in aggravation likewise does not offend

Petitioner’s double jeopardy protections; “[o]therwise every recidivist statute

would violate the double jeopardy clause by imposing additional punishment for a

crime that has already been punished.”  Kokoraleis, 131 F.3d at 695 (finding no

double jeopardy violation in penalty phase presentation of prior murder

conviction); see also Watts, 519 U.S. at 155 (“[C]onsistent with the Double

Jeopardy Clause, . . . consideration of information about the defendant’s character
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and conduct at sentencing does not result in ‘punishment’ for any offense other

than the one of which the defendant was convicted” (internal quotation omitted));

cf. Sattazahn v. Pennsylvania, 537 U.S. 101, 105, 116 (2003) (holding prosecution

may seek death penalty based on aggravating prior felony convictions, against

double-jeopardy challenge raised on other grounds).

//

Third, Petitioner faults the trial court’s failure to instruct the jury on the

required elements of the crime under Arizona law.  (Pet. at 279.)  The Court has

rejected above the contention that the jury must be instructed on the elements of

alleged crimes used as factors in aggravation.  (See supra p. 95.)

Fourth, Petitioner argues that “permitting the jury to determine whether Mr.

Cain had committed any crime in the alleged assault on Perez violated Mr. Cain’s

right to a trial by an impartial jury . . . .”  (Pet. at 279.)  Petitioner asserts that the

jury could not be impartial after convicting him of two capital murders and being

urged by the prosecutor to conclude that he committed the assault as part of a

pattern of violent behavior.  (Id.)  As discussed above, Petitioner’s jury was not

tasked with adjudicating his conviction or sentence for the Arizona crime, and thus

could not have denied him any fair trial rights in those proceedings.  The California

Supreme Court’s conclusion that Petitioner’s jury was permitted to consider the

incident at the penalty phase is not objectively unreasonable.

Fifth, Petitioner argues that the use of the juvenile incident in aggravation

deprived him of a fair and reliable sentencing determination, because “a fight with

a guard at a juvenile detention facility nine years earlier, when Mr. Cain was only

sixteen years old, is a totally unreliable indication that death is the proper penalty.” 

(Pet. at 280-81.)  Petitioner points to no clearly established federal law holding that

the consideration of juvenile offenses or offenses committed years before the

capital crime renders the penalty determination unreliable.  See Cox v. Ayers, 613
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F.3d 883, 889 (9th Cir. 2010) (affirming denial of capital habeas relief where the

“prosecutor presented aggravating factors in the form of evidence about two

robberies in which Petitioner had participated as a juvenile”); Strouth v. Colson,

680 F.3d 596, 605 (6th Cir. 2012) (holding that any error in consideration of

juvenile record at penalty phase “was one of state evidence law” and did not

introduce factors irrelevant to the sentencing process or preclude a fundamentally

fair trial); Peterson v. Murray, 904 F.2d 882, 885-86 (4th Cir. 1990) (recognizing

that Virginia law permits consideration of juvenile offenses at penalty phase and

finding no basis for habeas relief, where juvenile offenses began nine years before

capital crime (see Peterson v. Commonwealth, 225 Va. 289, 298, 300 (1983))).

Claim 15(4) is, therefore, DENIED.

XXXIII.  Claim 16:  Ineffective Assistance of Appellate Counsel

In Claim 16, Petitioner alleges that his appellate counsel provided ineffective

assistance by failing to present the following claims “to the California Supreme

Court on direct appeal or in other post-conviction proceedings:”

a.  The failure of the investigating agents and prosecutors
to investigate, obtain, and provide to Mr. Cain all of the
exculpatory evidence relating to the liability and
attendant credibility of witness Uly Mendoza.

b.  The available challenges to the taped statement given
by Mr. Cain to the police.

c.  The deprivations of constitutional rights in the
charging practices under which Mr. Cain was capitally
charged.

d.  The direct and irreconcilable conflict of for [sic] Mr.
Cain, due to his status as a partner in CDA and the fact
that CDA also represented Mr. Cain’s codefendant,
Cerda.

e.  The direct and irreconcilable conflict of the only
mental health professional retained to of [sic] Mr. Cain’s
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defense team.

f.  [Within] the issue [raised] of trial counsel’s prejudicial
admissions and characterizations, . . . not[ing] each of the
admissions and characterizations readily apparent in the
trial record . . . [and] counsel’s characterizations of the
crime during voir dire . . . .

g.  [Within] the issue [raised] of the improper
photographs, . . . not[ing] the admission of additional
such photographs, including those of the crime scene
(Prosecution Exhibits 53-61, Exhibits 130-137), and
perhaps even more critically, the admission of the four
pictures in which Mr. Cain was forced to pose half-nude
(Prosecution Exhibits 29-32, Exhibits 123-126), even
though these photographs had no evidentiary value . . .
[and arguing] the presentation of those photographs and
the blatant appeal to the passions and emotions of the
jury in the prosecution’s arguments regarding the
photographs [as] prosecutorial misconduct.

h.  . . . [T]he extensive ineffective conduct, occurring at
critical stages of both the guilt and penalty phase of the
trial, constitut[ing] abandonment of Mr. Cain.

(Pet. at 292-94.)    

The Court has held that the California Supreme Court’s determination that

claims (a), (b), (c) in part, (d), (e), (f), (g), and (h) lacked merit was not objectively

unreasonable.  (See March 2011 Order at 8-15 and 17-21, February 2012 Order at

23-24 (claim (a)); March 2011 Order at 101-03 (claim (b)); supra pp. 3-6 (claim

(c) in part); March 2011 Order at 42-44 (claims (d) and (e)); March 2011 Order at

82-86 (claim (f)); supra pp. 6-10 (claim (g)); infra pp. 121-23 (claim (h)).) 

Because the California Supreme Court reasonably determined that the claims lack

merit, Petitioner cannot demonstrate prejudice from appellate counsel’s failure to

raise them.  In addition, as to Petitioner’s allegation in claim (f) that prior counsel

“failed to note each of the admissions and characterizations readily apparent in the

trial record,” Petitioner likewise fails now to identify the allegedly unspecified
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statements.  Petitioner’s conclusory allegation does not demonstrate prejudice, and

the California Supreme Court reasonably denied it.

The Court held that the remaining portions of claim (c) were conclusory and

lacked support in clearly established federal law.  (See supra pp. 58-60.) 

Petitioner’s conclusory allegation that prior counsel was ineffective fares no better

than his underlying, conclusory claims.  See Greenway, 653 F.3d at 804; Jones, 66

F.3d at 205; James, 24 F.3d at 26.  As to those claims that lack support in clearly

established federal law, the California Supreme Court on direct appeal denied the

claims under state law, see Cain, 10 Cal. 4th at 82-83, and Petitioner has not shown

that denial to be based on an unreasonable determination of the facts.  “[I]t is not

the province of a federal habeas court to reexamine state-court determinations on

state-law questions.”  McGuire, 502 U.S. at 67-68.  This Court,

therefore, has no basis to find prejudice from counsel’s failure to present the claims

in any post-conviction proceedings.

Claim 16 is, therefore, DENIED.

XXXIV.  Claim 17:  Deprivations of Due Process in Appellate and Habeas  

      Proceedings

A. Ineffective Assistance of Counsel

In Claim 17(1), Petitioner realleges his ineffective assistance of counsel

argument “as set forth in the previous claim for relief.”  (Pet. at 295.)  The Court

denied Claim 16 above.  Claim 17(1) is DENIED.

B. Death Penalty Review Process

In Claim 17(2), Petitioner alleges that his claims on direct appeal and on

habeas review, like those of others since 1987, received “cursory treatment” that

denied him “meaningful appellate review . . . .”  (Id. at 295, 298.)  Petitioner

contends that “[t]he abdication by the California Supreme Court of its

responsibilities renders both the death judgment in this case invalid and casts

substantial suspicion over an entire category of capital affirmance by the court.” 
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(Id. at 297.)

There is a “general presumption that judges are unbiased and honest.”  Ortiz

v. Stewart, 149 F.3d 923, 938 (9th Cir. 1998) (citing Withrow v. Larkin, 421 U.S.

35, 47 (1975)).  Nothing in Petitioner’s argument regarding “the internal decision-

making of the California Supreme Court” suffices to overcome that general

presumption.  (Pet. at 297.)  Petitioner fails to allege with specificity any support in

the record of his own case to demonstrate judicial bias.  Further, while Petitioner

notes that a 1986 retention election in which three justices of the California

Supreme Court were removed from the bench “demarcates [a] dramatic shift” in

capital affirmance rates (id. at 295), Petitioner has not demonstrated that the

justices who considered his case were in any manner influenced by a fear of future

challenge and removal.  Finally, although Petitioner asserts that the “striking

turnabout in the California Supreme Court affirmance rate is indicative of a

qualitative change in the capital decision-making process” and, statistically, cannot

be explained as a product of random variation (see id. at 296-97), he makes no

specific allegation in Claim 17 of any observable impact on his own appellate or

habeas proceedings. 

Because Petitioner has failed to demonstrate that the California Supreme

Court’s rejection of his claim was objectively unreasonable, he is not entitled to

habeas relief on this basis.  Claim 17(2) is DENIED.  

XXXV.  Claim 19(5):  Constitutionality of Death Penalty Statute

In Claim 19(5), Petitioner raises a variety of challenges to the

constitutionality of California’s 1978 death penalty statute, California Penal Code

§§ 190 et seq.  (Pet. at 308-20.)

First, Petitioner argues that the California death penalty statute is

unconstitutional because it “fails to adequately narrow the class of individuals

eligible for the death penalty and creates a substantial likelihood that the death

penalty will be imposed in capricious and arbitrary fashion.”  (Id. at 308 (footnote
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omitted).)  Petitioner’s claim lacks support in clearly established federal law.  Cf.

Bradway v. Cate, 588 F.3d 990, 992 (9th Cir. 2009) (rejecting petitioner’s

challenge to special circumstance in 1978 statute and observing that the Supreme

Court has not decided any “case that could reasonably support [petitioner’s] due

process claim of unconstitutional vagueness based on a failure to narrow the

class”).

Second, Petitioner asserts that the California death penalty statute “sets forth

unconstitutionally vague aggravating circumstances,” including factor (a), the

“circumstances of the crime.”  (Pet. at 312.)  Petitioner acknowledges that factor

(a) “has survived a facial [Eighth] Amendment challenge, Tuilaepa v. California,

512 U.S. 967” (Pet. at 313), but contends that it is nevertheless unconstitutionally

applied because the circumstances of the crime may be aggravating “based on

squarely conflicting circumstances.”  (Id. at 315.)  Petitioner argues that the age of

the victim, for example, may be an aggravating circumstance regardless of whether

the victim is young, middle-aged, or elderly.  (Id.)

The Supreme Court held in Tuilaepa that:

petitioners’ challenge to factor (a) is at some odds with
settled principles, for our capital jurisprudence has
established that the sentencer should consider the
circumstances of the crime in deciding whether to impose
the death penalty.  We would be hard pressed to
invalidate a jury instruction that implements what we
have said the law requires.  In any event, this California
factor instructs the jury to consider a relevant subject
matter and does so in understandable terms.  The
circumstances of the crime are a traditional subject for
consideration by the sentencer, and an instruction to
consider the circumstances is neither vague nor otherwise
improper under our Eighth Amendment jurisprudence.

512 U.S. at 976 (internal citation omitted).  The Court rejected petitioners’

challenge to the “equivocal” nature of the jury’s consideration of the defendant’s
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age at the time of the crime, holding that “[i]t is neither surprising nor remarkable

that the relevance of the defendant’s age can pose a dilemma for the sentencer.” 

Id. at 977.  The age of the victim may pose a similar dilemma for the jury, “[b]ut

difficulty in application is not equivalent to vagueness.”  Id.  Petitioner’s

arguments lack support in clearly established federal law.

Third, Petitioner argues that the California death penalty statute is

unconstitutional because it “provides for a death sentence which is de facto

unreviewable” by failing “to require the jury to make written findings or any

record of the grounds for its decision to impose death . . . .”  (Pet. at 317.)  The

California Supreme Court may have reasonably concluded, as the Ninth Circuit

concluded in reviewing the 1977 statute, that its “statute ensures meaningful

appellate review, and need not require written jury findings in order to be

constitutional.”  Williams, 52 F.3d at 1484-85 (internal citation omitted).

Fourth, Petitioner argues that the California death penalty statute is

unconstitutional because it fails to require “that all aggravating factors be proved

beyond a reasonable doubt, that aggravation be proved to outweigh mitigation

beyond a reasonable doubt, and that death must be found to be the appropriate

penalty beyond a reasonable doubt . . . .”  (Pet. at 318.)  The California Supreme

Court may have reasonably concluded that “the failure of the statute to require a

specific finding that death is beyond a reasonable doubt the appropriate penalty

does not render it unconstitutional.”  Williams, 52 F.3d at 1485; see also supra pp.

63-65 (holding that California Supreme Court may have reasonably concluded that

Petitioner has no constitutional right to an instruction that aggravating factors must

be proven beyond a reasonable doubt).

Fifth, Petitioner asserts that the California death penalty statute is

unconstitutional because it “allows for the introduction of evidence of facts and

circumstances underlying prior convictions to be introduced as aggravating

factors . . . .”  (Pet. at 318.)  The California Supreme Court may have reasonably
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concluded, as has the Ninth Circuit, that “the introduction, during the penalty

phase, of the facts underlying [a] prior conviction . . . does not necessarily violate a

federal defendant’s rights under the Eighth or Fourteenth Amendments or render a

death sentence unreliable.”  McDowell, 107 F.3d at 1366; cf. Rompilla v. Beard,

545 U.S. 374, 383-86, 386 n.5 (2005) (finding ineffective assistance where counsel

failed to examine petitioner’s prior conviction file despite awareness that

prosecutor intended to introduce facts underlying the conviction).

Sixth, Petitioner contends that the California death penalty statute is

unconstitutional because it “allows for unfettered prosecutorial discretion in its

imposition.”  (Pet. at 319.)  The argument that a “capital punishment statute is

unconstitutional because it vests unbridled discretion in the prosecutor to decide

when to seek the death penalty . . . has been explicitly rejected by the Supreme

Court.”  Campbell v. Kincheloe, 829 F.2d 1453, 1465 (9th Cir. 1987) (citing

Gregg, 428 U.S. at 199; Proffitt v. Florida, 428 U.S. 242, 254 (1976); Jurek v.

Texas, 428 U.S. 262, 274 (1976)).  Petitioner’s argument lacks support in clearly

established federal law. 

Claim 19(5) is, therefore, DENIED.

XXXVI.  Claim 20:  Mental Retardation and Mental Impairments

A. Allegations and Legal Standard

In Claim 20, Petitioner contends that his execution would violate the Eighth

Amendment as interpreted in Atkins v. Virginia, 536 U.S. 304 (2002), because of

his “retardation and severe mental impairments.”  (Pet. at 320.)  

Petitioner raised his Atkins claim to the California Supreme Court in a

habeas petition filed June 18, 2003.  (In re Cain, No. S116805.)  Petitioner

acknowledges that the California Supreme Court issued an order to show cause on

his claim of mental retardation, and the Ventura County Superior Court held an

evidentiary hearing from January 23 to 25, 2007.  (Pet. at 31; Petr.’s Br. at 3.)  The

Superior Court judge issued a written opinion finding that Petitioner failed to prove
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that he was mentally retarded, and the California Supreme Court summarily denied

the petition.  (See Lodged Doc. E-2, vol. 2, at 876-91; Lodged Doc. E-6 (denying

habeas petition in In re Cain, No. S152288, challenging the Ventura County

Superior Court decision); Lodged Doc. D-9.)  Petitioner makes no allegations that

the state procedure he was afforded was inadequate.

“Construing and applying the Eighth Amendment in light of our evolving

standards of decency,” the United States Supreme Court in Atkins concluded that

“death is not a suitable punishment for a mentally retarded criminal.”  536 U.S. at

321 (internal quotation omitted).  “To the extent there is serious disagreement

about the execution of mentally retarded offenders, it is in determining which

offenders are in fact retarded. . . .  Not all people who claim to be mentally retarded

will be so impaired as to fall within the range of mentally retarded offenders about

whom there is a national consensus.”  Id. at 317.  In keeping with the Court’s

direction in Atkins, states have “adopt[ed] their own measures for adjudicating

claims of mental retardation.”  Schriro v. Smith, 546 U.S. 6, 7 (2005).

Thus, whether a petitioner is mentally retarded is a factual determination

made pursuant to state law and entitled to deference on federal habeas review.  See

Moormann v. Schriro, 672 F.3d 644, 648-49 (9th Cir. 2012).  Under § 2254(d)(2),

“if a petitioner challenges the substance of the state court’s findings, . . . [the court]

must be convinced that an appellate panel, applying the normal standards of

appellate review, could not reasonably conclude that the finding is supported by

the record.”  Hibbler v. Benedetti, 693 F.3d 1140, 1146-47 (9th Cir. 2012) (internal

quotation omitted).

In California, to establish mental retardation within the scope of Atkins, a

petitioner must prove by a preponderance of the evidence that he has “‘the

condition of significantly subaverage general intellectual functioning existing

concurrently with deficits in adaptive behavior and manifested before the age of

18.’”  In re Hawthorne, 35 Cal. 4th 40, 47, 50 (2005) (quoting Cal. Penal Code
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§ 1376(a)).  “[T]he California Legislature has chosen not to include a numerical IQ

score as part of the definition of mentally retarded,” and the California Supreme

Court has declined to “adopt an IQ of 70 as the upper limit for making a prima

facie showing. . . .  [S]ignificantly subaverage intellectual functioning may be

established by means other than IQ testing.  Experts also agree that an IQ score

below 70 may be anomalous to an individual’s intellectual functioning and not

indicative of mental impairment.”  Id. at 48. 

B. Analysis

At the evidentiary hearing before the Ventura County Superior Court, the

parties presented the interview videotape (see Pet. Ex. 176) and testimony from

news reporter Larry Good and the interview by Detectives Tatum and Garcia (see

Pet. Ex. 177).  Petitioner presented expert testimony from Ricardo Weinstein,

Ph.D., and Respondent presented expert testimony from Efrain Beliz, Jr., Ph.D. 

The Superior Court found that “Dr. Weinstein’s testimony in this matter suffers

from a number of infirmities.”  (Lodged Doc. E-2, vol. 2, at 883.)  The court found

that “Dr. Beliz provided the only credible expert opinion evidence in this matter.” 

(Id., vol. 2, at 887.)

The court made factual findings, supported by the record, that Dr.

Weinstein’s declaration omitted significant information, including tests and

conclusions by Robert Goldsworthy (see id., vol. 1, at 004-11, 108-09; id., vol. 2,

at 686, 884); his methodology in relying upon witnesses’ recollections of

Petitioner’s unremarkable daily behaviors from many years ago to assess

Petitioner’s adaptive behaviors, using the ABAS-II, was not persuasive, and was

subject to the witnesses’ bias from their awareness of the implications of their

responses (see id., vol. 2, at 585-86, 608-13, 622-24, 627, 719-20, 722, 884); his

scoring of the responses in the ABAS-II was “misleadingly simplistic” for failing

to account for Petitioner’s lack of freedom to perform certain behaviors while

housed in reform school (see id., vol. 2, at 621-25, 885); he applied the five-point
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subtraction from Petitioner’s IQ score for the test’s margin of error twice, rather

than once, in testifying that Petitioner’s already-corrected score of 72 was within

the range of possible mental retardation (id., vol. 2, at 588-90, 885); his logic in

applying a correction to Petitioner’s IQ scores for “the Flynn effect” was not

persuasive (id., vol. 2, at 544-45, 599, 671-73, 885); and he relied upon others’

reports and conclusions without knowing the source of the others’ information or

their qualifications (see id., vol. 2, at 604-06, 886).

Based on the testimony from Dr. Beliz, the court made further factual

findings, supported by the record, that Petitioner’s fluctuations in IQ scores do not

support a conclusion that he is mentally retarded and that a mentally retarded

person would not be able to achieve the higher scores Petitioner achieved (see id.,

vol. 2, at 664-67, 670-71, 688-89, 887); Petitioner was able to engage in adult

conversation during his interviews with Dr. Beliz (see id., vol. 2, at 693, 696, 713,

720, 887); Petitioner did not show deficits in his ability to think, reason, and plan

that would be found in someone who was mentally retarded (see id., vol. 2, at 693,

887); Petitioner has average intelligence, compromised by limited formal

education, an impoverished background, substance abuse, and truancy (see id., vol.

2, at 887, 710); Petitioner’s poor performance in school after the fourth grade may

have been the product of a learning disability or a lack of motivation but the cause

cannot now be determined (see id., vol. 1, at 283-85; id., vol. 2, at 887); Petitioner

does not have special needs and does not have the deficits indicative of mental

retardation (see id., vol. 1, at 302; id., vol. 2, at 887); Petitioner has moderately low

to normal adaptive skills (see id., vol. 1, at 300, 304; id., vol. 2, at 887); and, as

measured by Dr. Beliz’s administration of the Vineland Adaptive Behavior Scales

II test, there was no evidence of the impairments in communication, living, and

socialization skills that must be present to support a finding that Petitioner is

mentally retarded (see id., vol. 2, at 710-18, 887).

Finally, the court made factual findings, supported by the record (see Pet.
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Ex. 176), that Petitioner understood the nature of the news interview, interacted

normally with the interviewer, gave responsive answers that were in his interests,

and demonstrated no observable deficit in mental functioning.  (See Lodged Doc.

E-2, vol. 2, at 888.)  The court also made factual findings, supported by the record

(see, e.g., Pet. Ex. 177 at 12-20, 24, 27-31, 33-34, 46), that during his police

interview Petitioner yielded information only when it was to his advantage or when

he was confronted with contradictory evidence, adapted his account to fit the facts

presented to him, sought to learn what evidence the police possessed against him,

and sought to cast doubt upon others’ credibility.  (See Lodged Doc. E-2, vol. 2, at

888-89.)  The court concluded, based upon support in the record, that the police

interview was inconsistent with the proposition that Petitioner is mentally retarded. 

(See Lodged Doc. E-2, vol. 2, at 889; Pet. Ex. 177.)

The record supports the factual findings of the Ventura County Superior

Court.  The California Supreme Court’s denial of Petitioner’s Atkins claim was not,

therefore, an unreasonable determination of the facts.  Claim 20 is DENIED.

XXXVII.  Claims 1(10), 2(16), 2(18), 2(19), 9(7), 10(17), 10(18), 11(18), 12, 

       15(10), 15(11), and 18:  Cumulative Errors

A. Cumulative Prosecutorial Misconduct

Petitioner challenges the cumulative effect of prosecutorial misconduct in

the guilt phase of trial in Claim 1(10) (Pet. at 154) and at the penalty phase of trial

in Claim 9(7) (id. at 227-28).  In Claims 15(10) and 15(11), he asserts that this

misconduct, and particularly the errors in the presentation of aggravating

circumstances, violated his right to a reliable, non-arbitrary, and non-capricious

sentence.  (Id. at 291-92.)  

Considering the cumulative effect of the prosecutorial misconduct Petitioner

alleges, the Court “first analyze[s] the prosecutorial misconduct challenges

[regarding arguments to the jury] to assess whether they alone so infected the trial

with unfairness as to make the resulting conviction a denial of due process.  If the
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prosecution’s comments alone do not meet this standard, [the Court] analyze[s]

them together” with any prosecutorial misconduct in failing to disclose evidence to

the defense and in presenting false testimony, “to determine whether there is a

reasonable probability that without those violations the result of the proceeding

would have been different.”  Hein v. Sullivan, 601 F.3d 897, 915 (9th Cir. 2010);

see also Jackson v. Brown, 513 F.3d 1057, 1076 (9th Cir. 2008) (“[I]f the Napue

errors are not material standing alone, we consider all of the Napue and Brady

violations collectively and ask whether there is a reasonable probability that, but

for [the] errors, the result of the proceeding would have been different”) (internal

quotation omitted, emphasis in original).

The California Supreme Court may have reasonably determined that any

prosecutorial misconduct in arguing to the jury, disclosing evidence, and

presenting testimony, even when considered cumulatively, does not show a denial

of due process or a reasonable probability of a different result absent the alleged

misconduct.  The court was not objectively unreasonable in concluding that any

prosecutorial misconduct in, for example, arguing to the jury based upon the

prosecutor’s life experiences and Petitioner’s alleged lack of remorse, failing to

disclose Mendoza’s criminal history, and presenting testimony from Bruce

Woodling, M.D., Detective Stone, and Detective Tatum was harmless.  Claims

1(10), 9(7), 15(10), and 15(11) are DENIED.

B. Cumulative Ineffective Assistance of Counsel and Abandonment

In Claim 2(16), Petitioner faults counsel for failing to object to “multiple

instances of misconduct” by the prosecutor.  (Pet. at 181.)  The Court has held that

any prosecutorial misconduct was harmless.  Counsel’s lack of objection to that

potential misconduct fails to demonstrate a reasonable probability of a different

result at trial.  Claim 2(16) is, therefore, DENIED.   

Petitioner challenges the cumulative effect of counsel’s alleged ineffective

assistance at the guilt phase of trial in Claim 2(18) (id. at 182), and at the penalty
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phase of trial in Claim 10(17).  (Id. at 240.)  In Claim 2(19), Petitioner alleges that

the “extensive failures of defense counsel during the entire trial go beyond

ineffectiveness and rise to the level of actual abandonment by counsel.”  (Id. at

182.)  Likewise, in Claim 12, Petitioner claims abandonment of counsel from

counsel’s alleged ineffectiveness during both phases of trial “compounded by

counsel’s conflict of interest.”  (Id. at 266.)  In Claim 10(18), he alleges

abandonment during the penalty phase alone.  (Id. at 240.)

So long as counsel does not “‘entirely fail[] to subject the prosecution’s case

to meaningful adversarial testing,’” counsel’s performance is subject to analysis

under the Strickland standard of error and prejudice.  Nixon, 543 U.S. at 190

(quoting Cronic, 466 U.S. at 648).  The United States Supreme Court concluded in

Nixon that defense counsel who conceded defendant’s guilt at the guilt phase of

trial to attempt to avoid a capital sentence during penalty proceedings did not fail

to function as the prosecution’s adversary under Cronic.  543 U.S. at 187-92.  The

Court observed that despite counsel’s concession, defendant “retained the rights

accorded a defendant in a criminal trial.  The State was obliged to present during

the guilt phase competent, admissible evidence establishing the essential elements

of the crimes . . . .  Further, the defense reserved the right to cross-examine

witnesses . . . and could endeavor, as [counsel] did, to exclude prejudicial

evidence.”  Id. at 188 (internal citation omitted); see also Bell v. Cone, 535 U.S.

685, 696-98 (2002) (noting that “[w]hen we spoke in Cronic of the possibility of

presuming prejudice based on an attorney’s failure to test the prosecutor’s case, we

indicated that the attorney’s failure must be complete,” and holding that counsel’s

alleged failure to present mitigating evidence and closing argument at capital

sentencing proceeding should be considered under Strickland, not Cronic).  

The California Supreme Court’s determination that counsel subjected the

prosecution’s case to meaningful adversarial testing is not objectively

unreasonable.  Counsel cross-examined witnesses, see, e.g., Cain, 10 Cal. 4th at 58,
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75; (March 2011 Order at 35, 38, 60); moved to exclude allegedly prejudicial

evidence, see, e.g., Cain, 10 Cal. 4th at 31, 70; (March 2011 Order at 108 n.17,

112-14); emphasized in guilt phase argument that Petitioner’s guilt must be proven

beyond a reasonable doubt (see March 2011 Order at 45); presented mitigating

evidence, see, e.g., Cain, 10 Cal. 4th at 58-59; and asked the jury in penalty phase

argument to spare Petitioner’s life.  (See March 2011 Order at 45-46.)  As the

Court has held, the California Supreme Court’s determination that counsel did not

suffer from a conflict of interest is not objectively unreasonable.  (See id. at 42-44.) 

Claims 2(19), 10(18), and 12 are, therefore, DENIED.

In addition, considering the entirety of Petitioner’s allegations of ineffective

assistance of counsel cumulatively under Strickland, the Court finds that the

California Supreme Court’s determination that Petitioner was not prejudiced by

any deficient performance was not objectively unreasonable.  The California

Supreme Court was not objectively unreasonable in concluding that any ineffective

assistance in failing, for example, to object to photographs, to contest the hair

identification testimony, to make additional argument in objection to the Arizona

conviction, to challenge the attempted rape special circumstance and testimony

from Dr. Woodling, to request an instruction against “double counting,” and to

investigate and present evidence regarding Cerda’s presence, Mendoza’s criminal

history, Petitioner’s mental state and mental health, employment and life history,

lack of leadership capacity, and lack of premeditation, was harmless.  Claims 2(18)

and 10(17) are DENIED. 

C. Cumulative Error

In Claim 11(18), Petitioner alleges within his due process and equal

protection claims that “[g]iven the cumulative impact of th[e] multiplicity of errors

in the presentation of penalty phase, the jury’s recommendation to impose the

death penalty cannot meet the special need for reliability in a capital murder

conviction.”  (Pet. at 266.)  In Claim 18, Petitioner alleges cumulative error as a
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whole.  (Id. at 298-99.)

“[P]rejudice may result from the cumulative impact of multiple

deficiencies.”  Harris v. Wood, 64 F.3d 1432, 1438-39 (9th Cir. 1995) (finding that

cumulative prejudice from counsel’s performance that was “deficient in eleven

ways, eight of them undisputed,” “obviate[d] the need to analyze the individual

prejudicial effect of each deficiency,” but noting that “some of the deficiencies

[may be] individually prejudicial” (internal citation and quotation omitted)). 

“[W]here the government’s case is weak, a defendant is more likely to be

prejudiced by the effect of cumulative errors.  This is simply the logical corollary

of the harmless error doctrine which requires us to affirm a conviction if there is

overwhelming evidence of guilt.”  United States v. Frederick, 78 F.3d 1370, 1381

(9th Cir. 1996) (internal citation and quotation omitted); United States v. Nadler,

698 F.2d 995, 1002 (9th Cir. 1983) (holding same).  “[W]hile a defendant is

entitled to a fair trial, he is not entitled to a perfect trial, ‘for there are no perfect

trials.’”  United States v. Payne, 944 F.2d 1458, 1477 (9th Cir. 1991) (rejecting

cumulative error claim based upon trial court errors) (quoting Brown v. United

States, 411 U.S. 223, 231-32 (1973)). 

Here, the California Supreme Court may have reasonably concluded that any

prosecutorial misconduct and ineffective assistance, in addition to any errors, for

example, in providing jury instructions on the definition of “attempt,” on

intoxication as a defense to attempted rape, on consideration of the prosecution of

others involved in the crime, and on implied malice, considered cumulatively, were

harmless.  Cf. Cain, 10 Cal. 4th at 82 (finding no cumulative error based upon the

“few isolated instances of error” found on direct appeal).  Claims 11(18) and 18

are, therefore, DENIED.

ORDER

For the reasons set forth above, Petitioner is not entitled to federal habeas
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relief.  The Court hereby DENIES the Third Amended Petition for Writ of Habeas

Corpus with prejudice.  Claims 8(4) and 8(5) are DISMISSED WITHOUT

PREJUDICE.

Pursuant to 28 U.S.C. § 2253(c)(2), the Court ISSUES a Certificate of

Appealability as to Claims 1(6) and 3(7) regarding the constitutional adequacy of

Petitioner’s notice of the attempted rape special circumstance charge.

IT IS SO ORDERED.

Dated: July 2, 2013.

                                                           

          AUDREY B. COLLINS
       United States District Judge
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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

TRACY DEARL CAIN, 

Petitioner, 

                           v.

MICHAEL MARTEL, Warden of
California State Prison at San
Quentin,

Respondent. 

)
)
)
)
)
)
)
)
)

CASE NO. CV 96-2584 ABC

DEATH PENALTY CASE

ORDER DENYING
EVIDENTIARY HEARING AND
DENYING RELIEF ON CLAIMS
1(1), 1(2), 2(1), 2(11), 2(12),
2(17), 10(6), 10(9), 10(10),
10(11), 10(13), AND 10(14) 

On March 14, 2011, the Court issued an order granting in part and denying

in part Petitioner’s motion for evidentiary hearing.  (Order Granting in Part and

Denying in Part Motion for Evidentiary Hearing, Mar. 14, 2011 (“Mar. 14

Order”).)  Shortly thereafter, on April 4, 2011, the Supreme Court issued its

decision in Cullen v. Pinholster, 131 S. Ct. 1388 (2011).  The Supreme Court held

in Pinholster that “review under § 2254(d)(1) is limited to the record that was

before the state court that adjudicated the claim on the merits.”  Id. at 1398.  The

Court was also clear that the statutory language of § 2254(d)(2) similarly limits the

federal court’s review under that subsection to the state court record.  See id. at

1400 n.7.
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On April 11, 2011, the Court vacated those portions of its March 14, 2011

Order granting an evidentiary hearing on Petitioner’s claims.  The Court Ordered

the parties to brief Petitioner’s entitlement to an evidentiary hearing in view of

Pinholster.  (Minute Order, Apr. 11, 2011.)

For the reasons set forth below, the Court denies an evidentiary hearing and

relief on Claims 1(1), 1(2), 2(1), 2(11), 2(12), 2(17), 10(6), 10(9), 10(10), 10(11),

10(13), 10(14), and denies an evidentiary hearing on Claims 2(18), 8(3)(A),

10(17), 10(18), and 18.

I. Petitioner’s Entitlement to an Evidentiary Hearing

Petitioner makes three central arguments to support his entitlement to an

evidentiary hearing following Pinholster:  (a) Pinholster does not apply to

Petitioner’s case, because Pinholster concerned § 2254(d)(1), and this Court held

that Petitioner satisfied § 2254(d)(2) (Petr.’s Br. at 5-8); (b) section 2254(d)(2) is

satisfied because the state court process was deficient (id. at 8-11); and (c)

Pinholster applies only to decisions about whether to grant relief, not decisions

about whether to grant an evidentiary hearing.  (Id. at 2-4). 

A. The Court’s Reliance upon § 2254(d)(2) 

Petitioner first attempts to distinguish Pinholster on the basis that

“Pinholster involved an application of § 2254(d)(1).  The areas this Court has

identified as meriting a hearing all involve claims where the state court denial

violates § 2254(d)(2).  As such, Pinholster poses no restriction on this Court’s

ability to conduct an evidentiary hearing or to apply de novo review and grant

relief.”  (Petr.’s Br. at 2.)  Petitioner asserts that the Court has already held that he

has satisfied § 2254(d)(2) on the basis of the state court record alone.  (Id. at 2, 5-

6.)  He cites, for example, the Court’s consideration of his claim that trial counsel

provided ineffective assistance in investigating mitigating evidence at the penalty

phase of trial.  (Petr.’s Br. at 5 (citing Mar. 14 Order at 100).)  As Petitioner

recounts, the Court reviewed this claim and noted “areas that were not clear from

2
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the record including ‘to what extent counsel investigated Petitioner’s life history

and alleged mental impairments for the penalty phase of trial.’  The Court then

determined that ‘[b]ecause an evidentiary hearing is needed in order to resolve

these factual questions, the California Supreme Court’s decision summarily

rejecting this claim was based on an unreasonable determination of the facts.’” 

(Petr.’s Br. at 5 (quoting Mar. 14 Order at 100 (citing Earp v. Ornoski, 431 F.3d

1158, 1166-67 (9th Cir. 2005))).)   

The Court granted an evidentiary hearing where Petitioner’s claims were

heavily fact-dependent (see, e.g., Mar. 14 Order at 16, 21, 37, 60, 100), and where

the weight of the evidence was not apparent to this Court from the record.  (See,

e.g., Mar. 14 Order at 16, 60, 64, 100, 105, 106, 109.)1

The United States Supreme Court made clear in Harrington v. Richter,

however, that “[a] state court’s determination that a claim lacks merit precludes

federal habeas relief so long as fairminded jurists could disagree on the correctness

of the state court’s decision.”  131 S. Ct. 770, 786 (2011) (internal quotation

omitted).  “Under § 2254(d), a habeas court must determine what arguments or

theories supported or, as here, could have supported, the state court’s decision;” the

court must not “overlook[] arguments that would otherwise justify the state court’s

result . . . .”  Id.  The court may not consider evidence beyond the state court record

in making this determination.  See Pinholster, 131 S. Ct. at 1398, 1400 n.7.

As discussed below, the California Supreme Court may have denied

Petitioner’s claims on the grounds that Petitioner failed to demonstrate the

deficiency of counsel’s performance, the withholding of information by the

1  In two instances, the Court granted an evidentiary hearing to resolve the credibility
and/or weight of the evidence regarding allegedly false testimony given at trial. 
(See Mar. 14 Order at 25, 42.)  As discussed below (see infra pp. 25-29), because
the California Supreme Court may have reasonably determined that the testimony,
even if falsified, was not material or prejudicial, an evidentiary hearing is not
necessary to evaluate the credibility and weight of the evidence. 

3
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prosecution, the falsity of prosecution witnesses’ testimony or the materiality of

that testimony, or prejudice following from those sources.  (See infra § II.) 

Because those “arguments or theories . . . could have supported [] the state court’s

decision,” Petitioner has failed to satisfy § 2254(d), Richter, 131 S. Ct. at 786, and

is not entitled to an evidentiary hearing.  See Schriro v. Landrigan, 550 U.S. 465,

474 (2007) (“Because the deferential standards prescribed by § 2254 control

whether to grant habeas relief, a federal court must take into account those

standards in deciding whether an evidentiary hearing is appropriate”); see also

Pinholster, 131 S. Ct. at 1399 (“In practical effect, . . . when the state-court record

‘precludes habeas relief’ under the limitations of § 2254(d), a district court is ‘not

required to hold an evidentiary hearing’” (quoting Schriro v. Landrigan, 550 U.S.

465, 474 (2007))).

B. Deficiency of the State Court Process under § 2254(d)(2)

1. Prima Facie Case for Relief

Petitioner also argues that because each of his claims states a prima facie

case for relief2 on the basis of the state court record, the California Supreme

2  The California Supreme Court, upon receiving a habeas petition:
evaluates it by asking whether, assuming the petition’s
factual allegations are true, the petitioner would be entitled
to relief.  If no prima facie case for relief is stated, the
court will summarily deny the petition.  If, however, the
court finds the factual allegations, taken as true, establish a
prima facie case for relief, the court will issue an OSC
[order to show cause]. . . .  Issuance of an OSC, therefore,
indicates the issuing court’s preliminary assessment that
the petitioner would be entitled to relief if his factual
allegations are proved.

California v. Duvall, 9 Cal. 4th 464, 474-75 (1995) (internal quotation, citations,
and emphasis omitted); see also Pinholster, 131 S. Ct. at 1402 n.12 (“Under
California law, the California Supreme Court’s summary denial of a habeas petition
on the merits reflects that court’s determination that the claims made in the petition

(continued...)
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Court’s denial of the claim must necessarily have involved either an unreasonable

application of law or an unreasonable determination of the facts.  Petitioner

contends that:

if this Court finds, as it has, that Petitioner has alleged
facts that, if proven, entitle him to relief, and the state
court found that Cain failed to state a prima facie case for
relief while allegedly assuming those facts to be true,
then the state court either:  (1) unreasonably applied
clearly established law in recognizing those facts, but
denying relief; or (2) unreasonably determined those
facts.

(Reply at 6 (footnote omitted).)  Specifically, Petitioner asserts that the denial of

his claims “despite Cain’s presentation of facts and evidence establishing a prima

facie case for relief constitutes an unreasonable determination of the facts under

§ 2254(d)(2).”  (Petr.’s Br. at 11 n.4 (citing, inter alia, Nunes v. Mueller, 350 F.3d

1045, 1050 (9th Cir. 2003)).)  

The Ninth Circuit held in Nunes that the state court’s denial of petitioner’s

claim of ineffective assistance of counsel was unreasonable under both

§ 2254(d)(1) and § 2254(d)(2).  The Circuit held that the California Supreme

Court’s decision was an unreasonable application of federal law under

§ 2254(d)(1) because “Nunes clearly made out a prima facie case of ineffective

assistance of counsel . . . [w]ith Nunes’ claims being taken at face value as the state

court claimed it had done . . . .”  Id.  Similarly, the Circuit found an unreasonable

determination of the facts under § 2254(d)(2), because the California Supreme

Court’s “assessment of the evidence went well beyond its self-assigned task of

2  (...continued)
do not state a prima facie case entitling the petitioner to relief.  It appears that the
court generally assumes the allegations in the petition to be true, but does not accept
wholly conclusory allegations, and will also review the record of the trial . . . to
assess the merits of the petitioner’s claims” (internal quotation and citations
omitted)).

5

Case 2:96-cv-02584-ABC   Document 300    Filed 02/13/12   Page 5 of 31   Page ID #:1991

Pet. App. 179



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

assessing Nunes’ allegations for sufficiency . . . .”  Id. at 1055.  The California

Supreme Court “found that materials Nunes included in the record that showed his

counsel’s delinquency were ‘of dubious relevance’ and rejected as ‘simply not

credible’ Nunes’ claim that he could not reach his attorney to clarify” the plea offer

counsel inaccurately communicated to him.  350 F.3d at 1053-54.  The Ninth

Circuit was careful to note, however, that “there may be instances where the state

court can determine without a hearing that a criminal defendant’s allegations are

entirely without credibility or that the allegations would not justify relief even if

proved . . . .”  Id.  

Here, the California Supreme Court may have reasonably determined that

Cain’s allegations, unlike Nunes’, would not justify relief even if proved.  As noted

above (and discussed below), it is unclear from the state court record whether

counsel’s performance was deficient, whether the prosecution withheld

information or presented false and material testimony, and whether Petitioner

suffered prejudice from any such errors.  Petitioner, as a result, did not “clearly

ma[k]e out a prima facie case” for relief before the state court.  Nunes, 350 F.3d at

1054; cf. Pinholster, 131 S. Ct. at 1402 n.12 (observing that the California

Supreme Court “generally assumes the allegations in the petition to be true, but

does not accept wholly conclusory allegations, and . . . review[s] the record of the

trial to assess the merits of the petitioner’s claims” (internal quotations, citations,

and alterations omitted)).  The California Supreme Court’s denial of his claims

was, therefore, not an unreasonable determination of the facts under § 2254(d)(2).

2. Inadequate Fact-Finding Process

Petitioner further argues that Pinholster “does not apply to this case” in part

because the state court record was more developed in Pinholster than it is here. 

(Petr.’s Br. at 7-11.)  

The California Supreme Court in Pinholster issued an order to show cause

why relief should not be granted, and the parties filed a return and a traverse.  See

6
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Docket, In re Pinholster, Case No. S034501.  The California Supreme Court then

vacated the order to show cause as improvidently issued and denied the petition. 

Id.; see also Brief of Respondent [Pinholster] in Opposition to the Petition for Writ

of Certiorari, Cullen v. Pinholster, 2010 WL 4148534, May 12, 2010 (“Pinholster

Opp. to Cert.”), at *31 (“The California Supreme Court held no hearing, originally

issued an OSC and then withdrew it for unknown reasons, and finally issued a

post-card denial of the petition”).     

Petitioner asserts that while the more developed “process afforded to

Pinholster might be considered adequate, the minimal process afforded to Cain is

not entitled to deference under § 2254(d).  The Supreme Court has previously ruled

that a federal court should not defer to a fact-finding process that was not adequate

for reaching ‘reasonably correct results’ or appeared ‘seriously inadequate’ for

ascertaining truth.  Panetti v. Quarterman, 551 U.S. 930, 954 (2007).”  (Petr.’s Br.

at 10.)  Petitioner adds in his Reply that he is entitled to an evidentiary hearing

under Townsend v. Sain, 372 U.S. 293, 313 (1963), overruled on other grounds by

Keeney v. Tamayo-Reyes, 504 U.S. 1, 5 (1992), because “the material facts were

not adequately developed at the state-court hearing.”  Townsend, 372 U.S. at 313;

(see Petr.’s Reply to Respt.’s Supp. Br. Addressing Petr.’s Entitlement to an Evid.

Hr’g in View of Cullen v. Pinholster (“Reply”) at 4-5).  Petitioner argues that

where “‘the material facts [are] not adequately developed at the state-court

hearing,’ [that] result[s] in an unreasonable finding of fact under § 2254(d)(2).” 

(Reply at 4-5 (quoting Stanley v. Schriro, 598 F.3d 612, 624 (9th Cir. 2010)

(quoting Townsend); and citing Earp v. Ornoski, 431 F.3d 1158, 1167 (9th Cir.

2005)).)  Petitioner contends that § 2254(d)(2) is satisfied with a showing of “the

state court’s ‘defective fact-finding process.’”  (Reply at 5 (quoting Hurles v. Ryan,

650 F.3d 1301, 1312-13 (9th Cir. 2011).) 

The Supreme Court’s holding in Panetti, that the state court “failed to

provide petitioner with a constitutionally adequate opportunity to be heard,” was

7
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limited to “the measures a State must provide when a prisoner alleges

incompetency to be executed” as identified in Ford v. Wainwright, 477 U.S. 399,

411-12 (1986).  Panetti, 551 U.S. at 948, 950, 952 (noting that petitioner must

make a “substantial threshold showing of insanity” (internal quotation omitted)). 

Petitioner cites no authority to suggest that Panetti should be applied more broadly. 

There is similarly no suggestion in Pinholster that a petitioner’s lack of evidentiary

hearing before the state court could run afoul of Townsend.  Although Pinholster

had received no hearing on his penalty-phase ineffective assistance claim, the

Court held that the district court could not rely upon evidence it developed at its

own evidentiary hearing when applying § 2254(d).  See Pinholster, 131 S. Ct. at

1398, 1400 n.7.  The Court noted that AEDPA’s provisions (in § 2254(e)(2) in

particular) should be “interpreted in a way that does not preclude a state prisoner,

who was diligent in state habeas court and who can satisfy § 2254(d), from

receiving an evidentiary hearing.”  Id. at 1400 n.5 (emphasis added).  

In Hurles v. Ryan, decided after Pinholster, the Ninth Circuit held that the

state fact-finding process was fundamentally flawed where the post-conviction

relief judge, who also presided over petitioner’s trial, denied petitioner’s claim that

she was biased based upon her own memories and factual assertions.  650 F.3d

1301, 1309, 1311-13 (9th Cir. 2011).  At the time of Hurles’s trial proceedings, the

judge denied Hurles’s application for second counsel to defend his capital

prosecution, and Hurles sought relief from the court of appeals in a special action. 

Id. at 1305.  The trial judge appeared in the special action and filed a responsive

pleading defending her ruling, which expressed her views that the state had

assembled overwhelming evidence of guilt and that the case was “simple and

straightforward.”  Id. at 1305-06.  The court of appeals found the judge’s response

improper and held that her participation “violated the ‘essential [principle] to

impartial adjudication’ that judges must have ‘no personal stake – and surely no

justiciable stake – in whether they are ultimately affirmed or reversed.’”  Id. at

8
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1306 (quoting Hurles v. Superior Court, 174 Ariz. 331 (Ariz. Ct. App. 1993)).  

The judge nevertheless proceeded to preside over Hurles’s trial and post-

conviction petitions.  Id. at 1306, 1311.  The Ninth Circuit held that “[t]his case

presents an especially compelling example of a defective fact-finding process

[under § 2254(d)(2)], where the facts ‘found’ by Judge Hilliard involved her own

conduct and her ‘findings’ were based on her own untested memory and

assertions.”  Id. at 1312-13.   

More recently, in Woods v. Sinclair, the Ninth Circuit considered a

petitioner’s argument that the California Supreme Court “wrongfully denied him

an evidentiary hearing to develop [his] claim” that the prosecution withheld

exculpatory material regarding its DNA testing practices.  655 F.3d 886, 903 (9th

Cir. 2011).  The Circuit “construe[d] his argument as a claim that the state court’s

factfinding process was flawed and was therefore an unreasonable determination of

the facts under 28 U.S.C. § 2254(d)(2).”  Id.  The circuit court observed that “[a]

state court’s factfinding process is unreasonable under § 2254(d)(2) only when we

are ‘satisfied that any appellate court to whom the defect is pointed out would be

unreasonable in holding that the state court’s factfinding process was adequate,’”

id. (quoting Taylor v. Maddox, 366 F.3d 992, 1000 (9th Cir. 2004)), and concluded

that:

there was no defect in the state supreme court’s
factfinding process.  Although it might have been prudent
to provide Woods with the opportunity to develop the
facts underlying this aspect of his Brady claim, the state
court’s decision to deny him a hearing . . . was not
unreasonable . . . when all [petitioner] could offer was
speculation that an evidentiary hearing might produce
testimony or other evidence inconsistent with [the]
declarations [he submitted].

Id. 

In Petitioner’s case, the resolution of factual issues was not critical to the

9
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California Supreme Court’s denial of his claims, because even accepting

Petitioner’s allegations as true, the California Supreme Court could reasonably

have determined that Petitioner failed to show that counsel’s performance was

deficient, that the prosecution withheld information or presented false and material

testimony, or that Petitioner suffered prejudice as a result of any such errors. 

Consequently, the California Supreme Court need not have made any

determinations of material facts, as the post-conviction relief court did in Hurles, to

deny Petitioner’s claims.  Cf. Hurles, 650 F.3d at 1312-13.  The California

Supreme Court’s summary denial does not, therefore, constitute a flawed fact-

finding process unreasonable under § 2254(d)(2).

C. Pinholster’s Application to Evidentiary Hearing Standards

Finally, Petitioner asserts that “Pinholster does not affect the evidentiary

hearing standards, . . . [and] the law is entirely unchanged with respect to whether

to grant an evidentiary hearing . . . .” (Petr.’s Br. at 2, 4 (capitalization edited).) 

Petitioner argues that:

[n]either Landrigan [nor] Pinholster, nor any other
Supreme Court decision, . . . holds that a court must
decide whether a petitioner has met his burden under
§ 2254(d) prior to granting a hearing.  In fact, in Wellons
v. Hall, 130 S. Ct. 727, 730 (2010), the Supreme Court
explained that the decision to grant an evidentiary
hearing is analytically distinct from the decision to grant
relief. . . .  [T]he Supreme Court in Pinholster made no
ruling as to whether Pinholster’s evidentiary hearing held
in the district court was improper. 

(Petr.’s Br. at 3-4 (citations edited).)  

Petitioner is correct that the Court in Pinholster noted that it “need not

decide . . . whether a district court may ever choose to hold an evidentiary hearing

before it determines that § 2254(d) has been satisfied.”  131 S. Ct. at 1411 n.20. 

Even if the Court might not err by conducting a hearing before finding § 2254(d) to

10
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be satisfied, however, the Court does have the discretion to require Petitioner to

demonstrate his satisfaction of § 2254(d) without first holding an evidentiary

hearing.  See id. at 1399 (“[W]hen the state-court record precludes habeas relief

under the limitations of § 2254(d), a district court is not required to hold an

evidentiary hearing” (internal quotation omitted)); see also id. (citing, as

“consistent . . . with [its] holding,” Schriro v. Landrigan, 550 U.S. 465, 474 (2007)

(“Because the deferential standards prescribed by § 2254 control whether to grant

habeas relief, a federal court must take into account those standards in deciding

whether an evidentiary hearing is appropriate”)).

The Ninth Circuit has considered the decision in Pinholster to have

significant implications for a petitioner’s entitlement to an evidentiary hearing. 

The Ninth Circuit held in Stokley v. Ryan that Pinholster’s application would

“foreclose[] the possibility of a federal evidentiary hearing” for a petitioner to

present evidence beyond the state court record.  659 F.3d 802, 809 (9th Cir. 2011). 

The petitioner in Stokley moved for an evidentiary hearing on a claim of ineffective

assistance of counsel.  In support of his motion, Stokley introduced declarations

from four medical experts.  The district court denied his motion for evidentiary

hearing and denied the claim, and Stokley appealed. 

In supplemental briefing to the circuit court following the decision in

Pinholster, the state argued “that Pinholster applies to preclude consideration of

the declarations Stokley supplied for the first time in federal court.”  Id. at 807. 

Stokley took a different approach, arguing that his federal claim was

“fundamentally new and different from the ineffective assistance claim presented

to the state courts in his supplemental petition.”  Id.  The court noted that “[i]f

accepted, Stokley’s argument would mean that Pinholster does not apply to his

federal claim.”  Id. 

The court held that it need not resolve whether Stokley’s claim was, indeed,

a new claim, because Stokley was not entitled to relief on the merits in any event. 

11
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Id.  Notably, however, the court observed that “if Pinholster applies, it directly

bars Stokley from receiving the only relief he seeks – a hearing to present new

evidence in federal court.”  Id.  The court emphasized that “Pinholster’s limitation

on the consideration of Stokley’s new evidence” from the medical experts

“forecloses the possibility of a federal evidentiary hearing, the only relief Stokley

currently seeks.”  Id. at 809 (emphasis added).

Here, Petitioner has made no argument that his federal claims are

fundamentally different from those he presented to the state court.  The Court,

therefore, is not required to hold an evidentiary hearing, because Petitioner has not

satisfied § 2254(d) on the basis of the state court record.

II. Petitioner’s Entitlement to Relief 3

A. Hair Comparison Evidence:  Claims 1(2) and 2(11)

In its March 2011 Order, the Court held that an evidentiary hearing was:

necessary to resolve the ‘heavily fact-dependent’ issues
of (1) whether the prosecution presented false testimony
or withheld evidence regarding [expert witness Edwin]
Jones’ qualifications and the electrophoresis [hair] testing
he performed; (2) whether defense counsel adequately
investigated and challenged Jones’ qualifications and his
electrophoresis testing; and, more generally, (3) whether
defense counsel adequately consulted with an
independent hair analysis expert.

(Mar. 14 Order at 37 (quoting Earp, 431 F.3d at 1173, 1176).)  The Court

explained that: 

3  Petitioner requests that, if the Court does not reinstate those portions of its prior
order granting a hearing on certain claims, he be permitted to file an amended
motion for evidentiary hearing “addressing in further detail his entitlement to a
hearing, and relief, on each claim previously raised.”  (Petr.’s Br. at 2; see also id. at
7 n.1.)  In light of the “arguments or theories . . . [that] could have supported [] the
state court’s decision” to deny Petitioner’s claims, as set forth below, the Court does
not find additional briefing necessary.  Richter, 131 S. Ct. at 786. 

12
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while the record suggests that trial counsel retained a
defense criminalist, the scope of any expert assistance
counsel obtained is unclear.  Whether counsel could have
challenged Jones’ testimony that ‘root sheath material
will display the same enzyme types or the same
electrophoretic patterns as from the individual[’s] . . .
blood’ remains an open question.  Similarly, whether trial
counsel adequately investigated Jones’ qualifications,
and whether the prosecution withheld any information or
presented any false testimony about Jones’ qualifications
or test results, would be clarified by a hearing.

(Id. (internal citations omitted).)

Although the questions of whether the prosecution presented false testimony

or withheld evidence and whether counsel performed an adequate investigation are

“heavily fact-dependent,” Earp, 431 F.3d at 1176, the California Supreme Court

may reasonably have determined on the basis of the record before it that

Petitioner’s allegations did not show the falsity of Jones’ testimony or the

withholding of evidence, and did not show any inadequate investigation by counsel

or any resulting prejudice.  Cf. Pinholster, 131 S. Ct. at 1402 n.12 (observing that

the California Supreme Court’s “determination that the claims made in the petition

do not state a prima facie case entitling the petitioner to relief . . . review[s] the

record of the trial . . . to assess the merits of the petitioner’s claims” (internal

quotation and citations omitted)).  As this Court held, the record suggested that

trial counsel retained a defense criminalist.  (Mar. 14 Order at 37.)  This Court

“must apply a strong presumption that counsel’s representation was within the

wide range of reasonable professional assistance,” and it was not clear from the

record that counsel failed to adequately challenge Jones’ qualifications or

testimony.  Richter, 131 S. Ct. at 787 (internal quotation omitted); see also id. at

788 (“The question is whether there is any reasonable argument that counsel

satisfied Strickland’s deferential standard”).  It was likewise not established in the

state court record that the prosecution withheld any information or presented any

13
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false testimony about Jones’ qualifications or test results.  The California Supreme

Court could have reasonably denied Petitioner’s claims on those grounds. 

Accordingly, Claims 1(2) and 2(11) are DENIED. 

B. Counsel’s Retention of Mental Health Expert Assistance and
Investigation and Presentation of Petitioner’s Background,
Employment History, Mental Impairments, and Capacity to 
Premeditate and Deliberate:  Claims 2(1), 10(6), 10(9), 10(10),
10(11), 10(13), and 10(14)

1. Claims 10(6) and 10(9) as to Lack of Remorse

In portions of Claims 10(6) and 10(9), Petitioner argues that counsel failed

to present evidence that “would have allowed the jury to more accurately evaluate

whether Cain’s statements actually indicated a lack of remorse by an average

‘reasonable’ person, or whether they were simply the statements of a mentally and

emotionally impaired individual who could not comprehensibly express

remorse . . . .”  (Mar. 14 Order at 104 (quoting Mot. at 22, Pet. at 233 ¶ 625).)  The

Court noted in its March Order that of the expert witnesses Petitioner sought to

present, only the declaration of Dr. Zitner provided limited support for Petitioner’s

claim.  (Id. at 104-05 (“While Drs. Jackman and Bronk Froming make no

statements in their declarations directly bearing upon Petitioner’s alleged lack of

remorse, Dr. Zitner reports that Petitioner ‘was provided with no moral rudder

from which to decipher right from wrong’” (quoting Pet. Ex. 171 at 64 ¶ 117)).) 

The Court held that an evidentiary hearing was needed to clarify the nature and

weight of that expert testimony.  (Id. at 105.)  The import of Dr. Zitner’s testimony

//

as to Petitioner’s alleged remorselessness was, therefore, not apparent on the basis

of the state court record.

Based on the indistinct significance of Dr. Zitner’s statement, the California

Supreme Court may have reasonably determined that Petitioner failed to

demonstrate prejudice from any ineffective assistance of counsel on this issue.  Dr.

14
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Zitner’s opinion that Petitioner was not provided with a “moral rudder” to

“decipher right from wrong” does not necessarily bear upon his alleged lack of

remorse; a person who committed an act he could not decipher as wrong could still

express remorse for that act upon learning of its wrongfulness.  In addition, the

California Supreme Court could have reasonably determined that, in light of the

evidence presented at the penalty phase of Petitioner’s trial, Petitioner had not

demonstrated a reasonable probability of a different outcome had the evidence

from Dr. Zitner been presented.

Because, on the basis of the state court record alone, the Court cannot

conclude that no “fairminded jurist[]”could find the state court’s decision correct,

Richter, 131 S. Ct. at 786 (“A state court’s determination that a claim lacks merit

precludes federal habeas relief so long as fairminded jurists could disagree on the

correctness of the state court’s decision”), Claims 10(6) and 10(9) as to Petitioner’s

alleged lack of remorse are DENIED.

 2. Claim 10(11) and Claim 2(1) Regarding Mental Health
Expert Assistance

In Claims 10(11) and 2(1), Petitioner argues that, had trial counsel obtained

appropriate mental health expert assistance, he would have identified and could

have presented mitigating evidence of “longstanding mental health disabilities,

including organic non-psychiatric deficits, psychiatric impairment, and symptoms

of the overwhelming trauma he has experienced, which affect his behavior and

functioning.”  (Mot. at 45.)  

//

This Court observed in its March 2011 Order that Dr. Donaldson, the expert

retained by trial counsel:

‘declares that it appears the scope of the referral question
given to him was solely the existence of any mental state
defenses at the guilt phase of the trial.  Donaldson Decl.
at ¶ 6.  Dr. Donaldson also declares:  “I believe that I was
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not informed at the time, nor was I aware until meeting
present counsel, that Mr. Cain had been capitally
charged.”  Donaldson Decl. at ¶ 7.’

(Mar. 14 Order at 106 (quoting Order re Petr.’s Outstanding Disc. Reqs., Sept. 24,

2002, at 24).)  The Court observed that:

Petitioner offers testimony from Dr. Karen Bronk
Froming, who interviewed and tested Petitioner and
reviewed evidence of his personal history, that
Petitioner’s intellectual performance is in the borderline
retarded range and Petitioner has moderate brain
impairment.  ([Mot.] at 38-39 (citing Pet. Ex. 170).) 
Petitioner also offers testimony from Dr. Jay Jackman
regarding Petitioner’s significant psychiatric and
neurologic dysfunction (id. at 39 (citing Pet. Ex. 169)),
and from Dr. Zitner regarding Petitioner’s extensive
neurological impairments and cognitive deficits (id.
(citing Pet. Ex. 171)).

(Mar. 14 Order at 97.)  The Court held that, without an evidentiary hearing, it

could not determine “the nature and weight of the evidence regarding

whether counsel obtained appropriate mental health expert assistance and whether

Petitioner was prejudiced by any deficiency.”  (Id. at 106.)

As noted above, under § 2254(d), this Court “must determine what

arguments or theories . . . could have supported [] the state court’s decision.” 

Richter, 131 S. Ct. at 786.  “A state court’s determination that a claim lacks merit

precludes federal habeas relief so long as fairminded jurists could disagree on the

correctness of the state court’s decision.”  Id.  Following that deferential approach,

it is conceivable that the California Supreme Court may reasonably have

determined that Petitioner failed to demonstrate prejudice from any deficient

performance by counsel in presenting mitigating evidence from mental health

experts.  

As the California Supreme Court discussed in its order on Petitioner’s direct
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appeal, the prosecution introduced aggravating evidence of one prior felony

conviction and three incidents of criminal activity involving the use of force or

violence.  California v. Cain, 10 Cal. 4th 1, 57 (1995).  Petitioner was convicted of

felony auto theft in Yuma County, Arizona, and served time in prison for that

offense.  Id.  Previously, when Petitioner was an inmate in a Yuma County juvenile

detention facility, he hit a control officer in the face and fought with him while

other inmates tried to take the officer’s keys.  Petitioner broke the officer’s nose

and cheekbone and caused a wound above the officer’s eye that required six

stitches.  Id.  After his felony auto theft incarceration, Petitioner was involved in a

fight with several other men, in which he hit a man’s head twice with a rock

approximately eight inches wide.  Id. at 58.  Petitioner struck the man in the back

of the head, and as the man tried to get up, he struck him again in the eye.  Id. 

Approximately one year later, and just one month before the instant murders,

Petitioner was involved in an incident with a woman who had previously resided

with him.  Id.  Petitioner saw the woman outside of a bar in a car with her

boyfriend.  He pulled her from the car and knocked down her boyfriend.  He

approached them a short time later as they were arriving at the man’s mother’s

house, pulled a tire iron from his pants, and hit the woman in the head with it. 

Petitioner told the woman to get up and run, and as she did so, he followed her and

kicked her from behind.  The woman eventually lost consciousness and awoke in a

hospital, where she heard Petitioner telling the police that her boyfriend had hit her

with a shovel.  Id.

//

The California Supreme Court may reasonably have determined, in view of

this aggravating evidence, that Petitioner had not demonstrated a reasonable

probability of a different outcome at trial had counsel presented mitigating mental

health expert testimony like that offered from Drs. Bronk Froming, Jackman, and

Zitner.  Because the state court may have reasonably held that Petitioner failed to
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demonstrate prejudice from counsel’s performance, Claims 10(11) and 2(1)

regarding counsel’s retention of mental health expert assistance are DENIED.

3. Claim 10(9) Regarding Petitioner’s Employment Status

The Court granted an evidentiary hearing on Claim 10(9), in which

Petitioner alleges counsel was ineffective for failing to present evidence that,

contrary to the prosecution’s contention, Petitioner “was a good, capable and

conscientious worker who was always willing to work an available job” and did

not “live[] at home off of his father.”  (Pet. at 235-36 ¶ 632(a)-(b); see also Mar. 14

Order at 106, 108-09.)  Petitioner faults counsel for failing to present “the

testimony of Richard Clayton, a former employer of Cain’s who had employed

Cain until he ran out of work for him, and the records of Cain’s employment with

Lozano Painting, Rasmussen Construction, Inc., and other employers in 1981 and

1985.”  (Mot. at 25 (citing Exs. 42, 161).)

As the Court noted in its March Order, the California Supreme Court held,

on a related appellate claim that the prosecutor made an impermissible argument in

aggravation, that “‘[t]here is no reasonable probability the jury was moved to

sentence defendant to death because he lacked permanent employment and lived

with his father.’”  (Mar. 14 Order at 108 (quoting Cain, 10 Cal. 4th at 79 n.32).) 

The California Supreme Court may have reached a similar conclusion on the

instant habeas claim, and determined that, even considering any additional

evidence of employment or self-support Petitioner may have presented, Petitioner

had not demonstrated a reasonable probability of a different outcome at the penalty

phase.  As this Court noted, defense counsel did, in fact, present testimony at the

penalty phase from Clayton, a general engineering contractor, that Petitioner was

working for him in 1985 at the time of the Fontes incident.  (Id. (citing 24 RT

6552-53).)  The court also noted that the jury was aware at the guilt phase that 

Petitioner was employed by Manpower Temporary Service in 1986 and sent to

various jobs, although that employment was not presented or emphasized at the
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penalty phase.  (Id. (citing 21 RT 5661-65; Pet. Ex. 177 at 2-3; 21 RT 5850).)  In

addition, as the Supreme Court explained in Richter, “[t]here is a strong

presumption that counsel’s attention to certain issues to the exclusion of others

reflects trial tactics rather than sheer neglect.”  Richter, 131 S. Ct. at 790 (internal

quotation omitted).  Thus, a fairminded jurist may also have concluded that

counsel’s investigation and presentation of employment evidence was not

deficient.

Because there is “a[] reasonable argument that counsel satisfied Strickland’s

deferential standard,” Richter, 131 S. Ct. at 788, Petitioner’s claim does not satisfy

§ 2254(d).  Claim 10(9) as to Petitioner’s employment status is, therefore,

DENIED.

4. Claims 10(9) and 10(10) Regarding Investigation and
Presentation of Background and Mental Impairments

In Claims 10(9) and 10(10), Petitioner alleges ineffective assistance of

counsel in the investigation and presentation of evidence regarding his life history

and mental impairments.  (See Pet. at 236-37 ¶¶ 632(d), 634.)  

The Court observed in its March Order that, based on the current record,

“[i]t is unclear to what extent counsel investigated Petitioner’s life history and

alleged mental impairments for the penalty phase of trial.”  (Mar. 14 Order at 100.) 

In light of the “strong presumption that counsel’s representation was within the

wide range of reasonable professional assistance . . . [and] that counsel’s attention

to certain issues to the exclusion of others reflects trial tactics rather than sheer

neglect,” the California Supreme Court may have reasonably determined that

Petitioner failed to demonstrate deficient performance by counsel.  Richter, 131 S.

Ct. at 787, 790 (internal quotations omitted); see also id. at 786 (“Under § 2254(d),

a habeas court must determine what arguments or theories . . . could have

supported [] the state court’s decision”).

This Court also observed in its March Order that, on the basis of the current
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record, “the Court cannot accurately assess what impact [any missing mitigation]

evidence may have had on the jury’s penalty decision.”  (Mar. 14 Order at 100.) 

Because the record did not show such prejudice that no fairminded jurist could

deny relief, Petitioner has not shown § 2254(d) to be satisfied.  See Richter, 131 S.

Ct. at 786 (“A state court’s determination that a claim lacks merit precludes federal

habeas relief so long as fairminded jurists could disagree on the correctness of the

state court’s decision”).  Accordingly, Claims 10(9) and 10(10) regarding

counsel’s investigation and presentation of evidence regarding Petitioner’s life

history and mental impairments are DENIED.

5. Claim 10(13) Regarding Petitioner’s Leadership Capacity

In Claim 10(13), Petitioner argues that counsel provided ineffective

assistance by failing to present evidence regarding Petitioner’s incapacity for

leadership, in support of a lingering doubt argument at the penalty phase of trial. 

In its March Order, the Court held that “[w]ithout further development of the

record, it is impossible to determine what effect, if any, counsel’s presentation of

expert testimony that Petitioner could not have been the leader may have had on

Petitioner’s penalty-phase trial.”  (Mar. 14 Order at 64.)  On the basis of the state

court record alone, therefore, Petitioner has not demonstrated prejudice such that

no fairminded jurist could deny relief.  See Richter, 131 S. Ct. at 786.  Petitioner

has failed to satisfy § 2254(d), and Claim 10(13) regarding Petitioner’s leadership

capacity is DENIED.

//

//

6. Claim 10(14) Regarding Petitioner’s Capacity to
Premeditate and Deliberate

In Claim 10(14), Petitioner alleges trial counsel was ineffective for failing to

argue the absence of premeditation as a factor in mitigation.  (Pet. at 238 ¶ 638;

Mot. at 47-48.)  In its March 2011 Order, this Court observed:
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Petitioner alleges that mental health expert testimony
would support his claim that counsel’s performance was
deficient.  (Mot. at 49 (citing Pet. Exs. 169-171).) 
Specifically, Petitioner seeks to present evidence from
Dr. Jay Jackman (Pet. Ex. 169), Dr. Karen Bronk
Froming (Pet. Ex. 170), and Dr. Ruth Zitner (Pet. Ex.
171) regarding his lack of capacity to premeditate and
deliberate.  Dr. Bronk Froming draws no conclusions,
general or specific, regarding Petitioner’s capacity to
premeditate and deliberate.  (See Pet. Ex. 170.)  Dr.
Jackman makes only one statement potentially relevant to
the claim, that ‘Mr. Cain has significant psychiatric and
neurologic dysfunction that affected his
behavior at the time of the offense for which he has been
sentenced to death.’  (Pet. Ex. 169 at 26.)  Similarly, Dr.
Zitner states only that ‘[i]t is reasonable to believe that
the combination of Tracy’s head traumas, chronic
ingestion of alcohol and drugs and in utero alcohol
exposure caused brain damage that has effected [sic] his
behavior and mental functioning throughout his entire
life, including the time of his crime.’  (Pet. Ex. 171 at
64.)

(Mar. 14 Order at 110-11.)

While the Court granted an evidentiary hearing “to determine what evidence

Petitioner’s counsel may have been able to present in mitigation, whether he

investigated adequately, and whether he made a strategic decision not to present

such evidence,” the Court noted that “the expert declarations do little to address

directly Petitioner’s capacity to premeditate and deliberate . . . .”  (Id. at 111.)

//

In view of the scant evidence Petitioner presented in support of his claim,

the California Supreme Court may have reasonably determined that Petitioner

failed to demonstrate prejudice from any deficient performance by counsel.  This

Court may not overlook that “argument[] that would otherwise justify the state

court’s result . . . .”  Richter, 131 S. Ct. at 786.  Accordingly, Petitioner has failed
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to satisfy § 2254(d) on the basis of the state court record.  Claim 10(14) regarding

counsel’s presentation of mental health expert testimony on Petitioner’s capacity

for premeditation and deliberation is DENIED. 

C. Mendoza’s Alleged Attempts to Create an Alibi:  Claims 2(12),
10(6), 10(9), and 10(13)

In Claims 2(12), 10(6), 10(9), and 10(13), Petitioner alleges that counsel

provided ineffective assistance at both phases of trial by failing to present evidence

regarding Mendoza’s lack of credibility.  Specifically, Petitioner submits

declarations from Floyd Clements and Kathy Lazoff that Mendoza asked them to

provide an alibi for him for Friday and, apparently, Saturday nights.  (See Pet. at

179 ¶ 465, 233 ¶ 624; Pet. Ex. 162 ¶¶ 8-9; Pet. Ex. 165 ¶ 10.)  Petitioner faults

counsel for failing to present that evidence at trial to cast doubt upon the credibility

of Mendoza’s testimony against Petitioner.  

The Court “must apply a strong presumption that counsel’s representation

was within the wide range of reasonable professional assistance . . . [and] that

counsel’s attention to certain issues to the exclusion of others reflects trial tactics

rather than sheer neglect.”  Richter, 131 S. Ct. at 787, 790 (internal quotations

omitted).  This Court cannot conclude that no fairminded jurist would find

counsel’s investigation strategic or reasonable.  See id. at 786.  The California

Supreme Court may, therefore, have reasonably rejected Petitioner’s claim on that

basis.  Similarly, the California Supreme Court may have reasonably determined,

in light of the evidence presented at trial regarding Mendoza’s credibility, that

there was no reasonable probability of a different outcome had the alibi testimony

been presented.  (Cf. Mar. 14 Order at 16 (holding that an evidentiary hearing was

needed to determine whether trial counsel adequately investigated and to evaluate

the weight of any testimony Clements and Lazoff could have provided, and thus

that deficient performance or prejudice was not conclusive on the basis of the state

court record alone).  Mendoza’s proximity to the Galloways’ house on the night of
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the murders was already established at trial, Cain, 10 Cal. 4th at 19; (20 RT 5466),

and his credibility was amply questioned.  “Defense counsel pointed out in his

closing argument that the testimony of five different people, Sean Sampson,

Richard Willis, Floyd Clements, Trish Greene and Richard Gifford, established

that Mendoza was lying.  RT 6143.  The prosecutor conceded that Mendoza lied

about some things . . . .  RT 6162.”  (Order re Petr.’s Outstanding Discovery

Requests, Sept. 24, 2002, at 7.)  Mendoza’s involvement with the stolen goods was

also established, see Cain, 10 Cal. 4th at 22; (20 RT 5499-5501; 21 RT 5628,

5747-48, 5753-54, 5774; 22 RT 5931), as was evidence of the prosecution’s

investigation of Mendoza.  (See 20 RT 5501-03, 5511 (Mendoza’s testimony that

he lied during recorded police interview “because [he] was scared”); id. at 5425,

5436, 5575-76 (comparison of physical evidence to samples taken from

Mendoza).) 

 Because “fairminded jurists could disagree on the correctness of the state

court’s decision,” Richter, 131 S. Ct. at 786, the state court’s decision withstands

review under § 2254(d).  Accordingly, Claims 2(12), 10(6), 10(9), and 10(13) as to

Mendoza’s alibi attempts are DENIED.

D. Mendoza’s Alleged Criminal History:  Claims 1(1), 2(12), 10(6),
10(9), and 10(13)

In Claims 1(1), 2(12), 10(6), 10(9), and 10(13), Petitioner alleges that the

prosecution committed a Brady violation by failing to disclose Mendoza’s

“criminal activity prior to and after the crimes against the Galloways,” including

“drug sales, burglary of a residence, theft and assaults.”  (Mot. at 80; see also Pet.

at 143 ¶ 346(d).)  In support, Petitioner cites “criminal history information

regarding Mendoza . . . available publicly” as well as statements by Clements and

Lazoff.  (Mot. at 80 (citing Pet. Ex. 196); see also Pet. at 143 ¶ 346(d) (citing Pet.

Exs. 162, 165).)  Petitioner also contends that trial counsel was ineffective for

failing to investigate and present evidence of Mendoza’s criminal history.  (Mot. at
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21-22, 24-26, 70-71.)

As noted above, there was significant evidence presented at trial calling into

question Mendoza’s credibility.  (See supra p. 23.)  The California Supreme Court

may have reasonably determined, as to petitioner’s claims of ineffective assistance

and prosecutorial misconduct, that Petitioner was not prejudiced from any lack of

presentation of Mendoza’s criminal history in light of that evidence.  The

California Supreme Court would have been reasonable in reaching that conclusion

even considering any prosecutorial misconduct regarding Mendoza’s criminal

history cumulatively with any other prosecutorial misconduct.  Accordingly, the

Court must conclude that Petitioner has not satisfied § 2254(d) as required to merit

federal habeas relief.  Claims 1(1), 2(12), 10(6), 10(9), and 10(13) as to Mendoza’s

alleged criminal history are DENIED.

E. Investigator Stone and Detective Tatum:  Claim 1(2)

1. Investigator Stone

In Claim 1(2), Petitioner alleges that the prosecution presented false

testimony from Investigator Stone to impeach Clements’ testimony that Petitioner

kicked the door of a bedroom where Val Cain was with two girls on Saturday, not

Friday, night.  The Court observed in its March Order that the record before it

supported Petitioner’s claim that Clements told Stone that the events happened

Saturday night,4 and granted an evidentiary hearing to help determine “if

Clements’ recollection of the events Friday and Saturday nights changed or was

clarified before the conclusion of the interview.”  (Mar. 14 Order at 25.)

To be entitled to relief, it is Petitioner’s burden to establish not only that the

evidence presented by the prosecution is false, but that it is material.  United States

v. Zuno-Arce, 339 F.3d 886, 889 (9th Cir. 2003) (“To prevail on a claim based on

4  The Court noted that the transcript of Clements’ interview by Stone appears to be
truncated, ending with a question pending from Stone.  (Mar. 14 Order at 25 (citing
Pet. Ex. 76 at 0025).) 
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Mooney-Napue, the petitioner must show that (1) the testimony (or evidence) was

actually false, (2) the prosecution knew or should have known that the testimony

was actually false, and (3) that the false testimony was material” (citing Napue v.

Illinois, 360 U.S. 264, 269-71 (1959))).  To establish materiality, Petitioner must

show “any reasonable likelihood that the false testimony could have affected the

judgment of the jury.”  Jackson v. Brown, 513 F.3d 1057, 1076 (9th Cir. 2008)

(internal quotation omitted); see also Sivak v. Hardison, 658 F.3d 898, 912 (9th

Cir. 2011) (holding same).  

The California Supreme Court may have reasonably determined that Stone’s

testimony (that Clements previously stated that the events occurred Friday night),

even if false, was not material.  The court may have determined that Stone’s

testimony could not have influenced the jury’s judgment regardless of the night at

issue because the act of kicking a door where women were inside was too

attenuated from the nature of the crimes to be influential.  In addition, the court

may have determined that even if the events occurred Saturday night, after the

murders were committed, they may still have evidenced Petitioner’s emotional

state after the murders in committing an aggressive act, like that of kicking a door,

where women were involved.  It would not be unreasonable, therefore, for the

California Supreme Court to have concluded that the additional impact of evidence

of the act occurring Friday, not Saturday, night could not in any reasonable

likelihood have affected the judgment of the jury.  It would also have been

reasonable for the California Supreme Court to determine that any effect of

Investigator Stone’s testimony in impeaching Clements’ testimony generally could

not in any reasonable likelihood have affected the judgment of the jury.  As a

result, the California Supreme Court would have been reasonable in determining

that any prosecutorial misconduct regarding Stone’s testimony was not material,
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even when considered cumulatively with any other instances of prosecutorial

misconduct.5

  2. Detective Tatum

Petitioner alleges the prosecution committed misconduct in “knowingly

presenting the perjured testimony of Detective Tatum regarding Cain’s alleged

unrecorded ‘confession.’”  (Pet. at 146 ¶ 353.)  During an interrogation by Tatum

and another detective:

Petitioner stated that the day after the murder he, Rick,
Cerda and Mendoza, went into the Galloway house to
‘wipe away the fingerprints.’  Throughout the interview
Petitioner maintained that he did not murder either of the
victims or rape Mrs. Galloway.  At trial Det. Tatum
testified that during the interview Petitioner admitted
stealing $500 from the Galloways during the initial
break-in to the residence on Friday, October 17, 1986. 
While Det. Tatum noted that the interview was tape
recorded, he claimed that due to a malfunction in the tape
recorder, Petitioner’s admission was not recorded.  RT
5863-64.  Det. Tatum also testified that the malfunction
was not a result of the tape recorder running out of tape,
but rather that ‘it stopped taping on Side 1.’  RT 5870. 
Det. Tatum stated that he learned of the malfunction
shortly after it occurred.  RT 5870.  

5  “[W]e first consider the Napue violations collectively and ask whether there is any
reasonable likelihood that the false testimony could have affected the judgment of
the jury.  If so, habeas relief must be granted.  However, if the Napue errors are not
material standing alone, we consider all of the Napue and Brady violations
collectively and ask whether there is a reasonable probability that, but for [the]
errors, the result of the proceeding would have been different.  At both stages, we
must ask whether the defendant received a trial resulting in a verdict worthy of
confidence.”  Jackson, 513 F.3d at 1076 (internal quotations and citations omitted;
emphasis in original); see also Sivak, 658 F.3d at 912 (quoting and applying
Jackson).
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(Order re Petr.’s Outstanding Disc. Reqs., Sept. 24, 2002, at 8-9; Mar. 14 Order at

41.) 

Petitioner presented a declaration from an expert in forensic analysis of

tapes that:

based on the announced times at the ending and
beginning of the interview, it would appear that there was
an interval of approximately twenty minutes between the
end of side A and the start of side B that was not
recorded. . . .  That twenty minute period, however,
cannot be accounted for due to some anomalous break
during the recording on either side of the interview tape.

(Pet. Ex. 174 ¶ 4.)

The Court noted in its prior orders that “because claims of prosecutorial

misconduct must be analyzed cumulatively, Detective Tatum’s allegedly false trial

testimony could support Petitioner’s claims notwithstanding Petitioner’s admission

that he had gone in the victim’s house ‘to get some money,’ and Mendoza’s

testimony that he counted $500 in Petitioner’s possession after the murders.” 

(Mar. 14 Order at 42 (quoting Pet. Ex. 177 at 32); see also Order re Petr.’s

Outstanding Disc. Reqs., Sept. 24, 2002, at 9-10.)  The Court held that Petitioner

had “alleged facts that, if proved, could demonstrate the falsity of Detective

Tatum’s testimony that because of a malfunction, beyond simply running out of

tape, the tape recorder stopped taping on side 1,” and that an evidentiary hearing

was needed to “resolve the credibility and weight of the witnesses’ testimony.” 

(Mar. 14 Order at 42.) 

As to Tatum’s testimony about the substance of Petitioner’s confession,

there was a significant collection of other evidence presented at trial that Petitioner

had stolen at least $500 from the Galloways.  Mendoza testified that Petitioner

asked him if he “wanted to help him burglarize or rob that house next door to his

house . . . [s]o he can get thousands.”  (20 RT 5477.)  Mendoza said that he
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declined, and Petitioner later went outside with Cerda.  (Id. at 5478, 5482-83.) 

When Petitioner returned at least twenty or thirty minutes later, Mendoza testified,

he had blood on his clothes and face and “said he had thousands.”  (Id. at 5489-90.) 

Mendoza testified that Petitioner held “a lot of money in his left palm . . . folded in

half with [a] $100 bill in the front.”  (Id. at 5491.)  According to Mendoza,

Petitioner said he “knocked somebody out” or “blipped somebody.”  (Id. at 5491-

92.) 

Richard Gifford testified that on Saturday afternoon, he saw Petitioner “flash

a big roll of bills,” a “[p]ile of money” close to $1,100 or $1,200 dollars.  (22 RT

6023-24.)  He said Petitioner gave him a one hundred dollar bill to buy beer for

him.  (Id. at 6024; see also id. at 6029 (testimony of 7-Eleven employee that

Gifford bought beer and cigarettes Saturday afternoon with a one hundred dollar

bill).)  Teodorico (“Rick”) Albis testified that he saw Petitioner at Petitioner’s

house Saturday morning, and Petitioner showed him a check and a “[w]ad” of

money.  (21 RT 5817-18.)  Albis testified that on the Saturday after the murders, he

saw Petitioner paying cash for a car stereo, sneakers, a hat, and some cassettes,

with a large bill in at least one instance.  (Id. at 5817-21; see also id. at 5650-55

(testimony of electronics store manager regarding sale of stereo system on

Saturday for $214 cash).)  Gifford testified that he saw Petitioner again on Sunday,

after Petitioner purportedly made these purchases, still with “some money.”  (22

RT 6026.)

It is Petitioner’s burden to demonstrate the materiality of any false testimony

presented at trial, see Zuno-Arce, 339 F.3d at 889, and the materiality of

prosecutorial misconduct must be considered cumulatively.  See Jackson, 513 F.3d

at 1071; Sivak, 658 F.3d at 912.  In light of the evidence presented at trial, the

California Supreme Court may have reasonably concluded that Detective Tatum’s

testimony about the manner in which Petitioner’s confession was not recorded or

about the substance of the confession was not material, even when considered
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cumulatively with any other instances of prosecutorial misconduct.  Cf. Richter,

131 S. Ct. at 786 (“Under § 2254(d), a habeas court must determine what

arguments or theories . . . could have supported [] the state court’s decision” and

must not “overlook[] arguments that would otherwise justify the state court’s

result”).  Because there is an argument that could justify the California Supreme

Court’s denial of the claim, Claim 1(2) is DENIED.

F. Tammy and Jennifer O’Neil:  Claims 2(12), 2(17), and 10(13)

In Claims 2(12), 2(17), and 10(13), Petitioner alleges counsel was

ineffective for failing to investigate and present evidence from Tammy and

Jennifer O’Neil regarding the timing of the bloody footprints found in the

Galloways’ home.

The Court observed in its March Order that, even without the evidence:

Defense counsel nevertheless succeeded at trial in casting
significant doubt on the possibility that the others’
footprints were made after the time of the crimes.  As
Petitioner acknowledges, the prosecution ‘presented
evidence that the murders occurred around midnight . . .
[and] asserted in closing argument that these footprints
were made at 9:00 a.m.,’ (Pet. at 98 ¶ 208), a span of
roughly nine hours.  Counsel established that the window
of time when the footprints could have been made was
likely only six hours after the murders.  (See 20 RT 5581,
5591.)  Through counsel’s cross-examination, the expert
testified that if the footprints had been made six or more
hours later, he would expect to see a disturbance in the
pool of blood that was tracked in the footprints, and no
disturbance was present.  (Id. at 5591.)  Counsel
emphasized this point in closing argument.  (23 RT
6144.)  Indeed, the prosecutor acknowledged that the
footprints in some way supported Petitioner’s claim that
he did not kill the Galloways, calling the footprints
“ambiguous support.”  (22 RT 6057-59.)

(Order at 59-60.)

The California Supreme Court may have reasonably determined, based on
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the evidence presented at trial, that Petitioner failed to demonstrate prejudice from

any deficient performance by counsel in not presenting the O’Neils’ testimony. 

(Cf. id. (holding that an evidentiary hearing was needed to determine the extent to

which the O’Neils’ testimony could have provided additional support for

Petitioner’s defense, and thus that Petitioner had not conclusively shown prejudice

on the basis of the state court record alone).)  

This Court also observed in its March Order that “Petitioner concedes that

counsel ‘possessed’ the evidence” regarding the O’Neils, and it is “unclear . . .

whether he made a strategic decision not to present their testimony.”  (Id.)  This

court must apply a “strong presumption that counsel’s attention to certain issues to

the exclusion of others reflects trial tactics rather than sheer neglect,” and must be

doubly deferential to the state court’s decisions on Strickland claims when

deciding whether § 2254(d) is satisfied.  Richter, 131 S. Ct. at 788, 790 (internal

quotation omitted).  Applying those principles, the Court holds that the California

Supreme Court would have been reasonable in concluding that Petitioner failed to

demonstrate deficient performance by counsel.  Petitioner has, therefore, failed to

satisfy § 2254(d) on the basis of the state court record.  Accordingly, Claims 2(12),

2(17), and 10(13) regarding the O’Neils are DENIED.

III. Order

For the foregoing reasons, the Court hereby orders as follows:

1.     Petitioner’s Motion for an Evidentiary Hearing is DENIED as to

Claims 1(1), 1(2), 2(1), 2(11), 2(12), 2(17), 2(18), 8(3)(A), 10(6), 10(9), 10(10),

10(11), 10(13), 10(14), 10(17), 10(18), and 18.

2.     Claims 1(1), 1(2), 2(1), 2(11), 2(12), 2(17), 10(6), 10(9), 10(10),

10(11), 10(13), and 10(14) are DENIED.

3.     Within sixty (60) days of the date of this Order, Petitioner shall file a

brief addressing the merits of his remaining claims for relief under 28 U.S.C.

§ 2254(d).  Respondent shall file his opposition within thirty (30) days of
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Petitioner’s filing.  Petitioner shall file any reply within fifteen (15) days of

Respondent’s filing.

IT IS SO ORDERED.

Dated: February 13, 2012.

                                                           

          AUDREY B. COLLINS
       United States District Judge
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF VENTURA 

JUDGE: JAMES P. CLONINGER 

CLERK: CAROLHENRY 

TYPE OF CASE: 

In re the Matter of 

TRACY DEARL CAIN, 

DATE: Februacy27. 2007 TIME: ----

BAILIFF:------- CASE NO: Sl 16805 

Petitioner 

for Writ of Habeas Corpus 

NATURE OF PROCEEDINGS: RULING ON SUBMITTED MATTER 

This matter was transferred to the Ventura County Superior Court by the California Supreme Court for a hearing 

on the order to show cause issued under case number S 116805. The order to show cause was issued to hear the 

petitioner's claim that he is mentally retarded within the meaning of Penal Code section 1376 and Atkins v. 

Virginia, (2002) 536 U.S. 304. Under Penal Code section 1376 "mentally retarded" means the condition of 

significantly sub-average general intellectual functioning existing concurrently with deficits in adaptive 

behavior and manifested before the age of 18. The petitioner bears the burden of proof by a preponderance of 

the evidence. 

This court conducted the hearing on the order to show cause between January 23 and 25, 2007. The court 

reporter has transcribed the testimony from the bearings. The transcript will be filed with the Supreme Court 

concurrently with this ruling. The court finds that the petitioner has failed to prove that he is mentally retarded 

and that his petition is untimely. The reasons for these findings are set forth below. 

Determination on the Merits of the Petitioner's Claim 

Expert Opinion Testimony 

Two expert witnesses testified at the hearing. They were Ricardo Weinstein, Ph.D., and Efrain Beliz, Jr., Ph.D. 

Both are psychologists. 
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Dr. Weinstein's opinions were received through his declaration of July 16, 2005, (Petitioner's Exhibit 4) and his 

testimony. 

Dr. Weinstein has evaluated persons to determine whether they are mentally retarded about 35 times. Dr. 

Weinstein administered an intelligence test to the petitioner on June 24, 2005. The test used was the Stanford

Binet Intelligence Scale, Fifth Edition. Dr. Weinstein reported the petitioner's full scale IQ score at 71 on this 

test. 

Dr. Weinstein relied on the previous intelligence test given to the petitioner by Dr. Karen Froming in Februacy 

1997. The test used was the Wechsler Adult Intelligence Scale, Revised (WAIS, R). Dr. Froming scored the 

petitioner's full scale IQ at 75 using this test. 

Dr. Weinstein testified that he applies a correction to IQ scores for the "Flynn effect'', which is a term used for 

the hypothesis that intelligence test scores are improving over time. This effect is postulated from studies done 

on normal populations, not populations of mentally retarded persons. To compensate for the Flynn effect, Dr. 

Weinstein deducts points from intelligence test scores obtained by individuals, as he did in this case. 

Dr. Weinstein's opinion based on the testing is that the petitioner is mildly mentally retarded. 

Dr. Weinstein declared that he relied on the petitioner's records from the Adobe Mountain School in Arizona 

for information on adaptive behavior deficits. The petitioner had been placed at the school by the courts in 

Arizona as a result of his youthful criminality. The portions of the petitioner's record at the Adobe Mountain 

School noted in Dr. Weinstein's declaration are as follows: 

1. A document described by Dr. Weinstein as "A personality and social assessment" done by Robert 

Goldsworthy, a psychology intern, dated March 21, 1977. The declaration states that Mr. Goldsworthy 

reported that the petitioner was very immature for his age, fails to express attitudes and perceptions 

which are common for his age group. 

2 

Pet. App. 208



2. A diagnostic summary prepared by Richard Flagle on April 4, 1977. This summary stated that the 

petitioner had very deficient verbal abilities, a limited fund of information, deficient reasoning skills, 

poor vocabulary, deficient verbal expression, difficulty understanding the meaning of what he hears, and 

severe short-term auditory memory impairment. The petitioner was 14 years old at the time of this 

evaluation and was found to be reading at a 4.5 grade level and doing math at a 3.5 grade level. 

3. A treatment plan dated May 2, 1977, by John Del Bene, a counselor. This treatment plan stated that the 

petitioner had very deficient verbal abilities, reasoning skills, a poor vocabulary and deficient verbal 

expression. 

4. A "Pre-Home Investigation Request/Progress Summary" dated July 12, 1977, prepared by Frank Esquer. 

Mr. Esquer stated that the petitioner lacked adequate problem-solving and coping skills. 

5. A neuropsychological assessment by Richard Kapp, dated February 19, 1980, which stated that the 

petitioner had poor reasoning skills, a poor vocabulary, poor verbal expression, difficulty understanding 

the meaning of what he hears, severe short-term auditory memory impairment, and faulty social 

judgment. Dr. Kapp gave the petitioner the Peabody Picture Vocabulary Test and recorded his IQ score 

at 73. 

6. An evaluation by Mickey Mast dated March 5, 1980. This evaluation showed that the petitioner was 

reading at a 4.8 grade level. 

7. An IBP by Vicki Vance dated March 6, 1980, which stated that the petitioner's math ability was at a 

grade level 4.1. 

8. A Specific Learning Disabilities Evaluation performed by Michael D. Fidler, Educational Psychologist, 

dated March 8, 1980. In this evaluation Mr. Fidler found that the petitioner had specific learning 

disabilities and ongoing emotional problems. Dr. Weinstein stated that Mr. Fidler diagnosed the 

petitioner with a severe deficit of auditory memory which prevents him from following simple oral 

directions. Dr. Weinstein declared that Mr. Fidler had speculated that the petitioner may have possible 

borderline developmental disability. 
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9. The declaration ofMajil Fausel dated March 15, 1997. 

Dr. Weinstein summarized his opinions in his declaration as follows: "from childhood through the time of his 

current incarceration, Mr. Cain qualified for a diagnosis of mild Mental Retardation. IQ scores fell at or below 

the 70 to 75 range, which meets the AAMR definition of intellectual functioning two standard deviations or 

more below normal. Moreover, Mr. Cain's adaptive functioning met the AAMR standards for mental 

retardation." 

Dr. Weinstein's testimony at the hearing disclosed that he had met with the petitioner for about two and a half 

hours before preparing the declaration. Most of this time was consumed with the psychological testing. Dr. 

Weinstein performed a retrospective evaluation of the petitioner's mental functioning. 

After forming his opinion and preparing his declaration, Dr. Weinstein performed additional evaluations of the 

petitioner in February, June and August of2006. In this subsequent work, Dr. Weinstein further assessed the 

petitioner's adaptive behavior by communicating with persons who know or knew the petitioner prior to his 

present incarceration and by further testing of the petitioner. A scored written inventory, the ABAS-11, was used 

to evaluate the petitioner's adaptive behavior. The petitioner provided responses about his present functioning. 

Other persons provided information about his past functioning based on their memories of the petitioner. 

The opinions of Dr. Beliz were received via his report (Petitioner's Exhibit 14) and his testimony. 

Dr. Beliz has evaluated persons to determine whether they are mentally retarded about 6,000 times. Most of 

these evaluations were not made in the context of litigation, instead being performed for the purpose of making 

decisions about providing educational and support services for the mentally retarded. fu doing these evaluations 

the witness would ordinarily receive information from others, including other experts, who may have disagreed 

with the determinations he made. 

Dr. Beliz evaluated and interviewed the petitioner on four occasions: March 18, 2006, March 25, 2006, May 1, 

2006 and May 2, 2006. The witness reviewed extensive records concerning the petitioner, including the prison 

records generated after he was incarcerated in this case. The petitioner was the primary source of information 
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for Dr. Beliz, who prepared a detailed report, dated June 24, 2006. 

Dr. Beliz reviewed the petitioner's medical history from records and by interview. The witness noted that the 

petitioner has never been diagnosed in the past with fetal alcohol syndrome or affect, alcohol or drug 

dependency, or significant brain damage. The only suggestion of organic neurological impairment was that 

raised by Dr. Froming in her 1997 report. Dr. Froming was an expert hired by the defense in the petitioner's 

case. 

Dr. Beliz considered prior intelligence and other testing of the petitioner from a variety of sources. This 

included the testing done by Dr. Froming in 1977. She gave the petitioner the WAIS, Rand reported the 

petitioner's intelligence quotient as 75 on this test. 

Dr. Beliz considered testing by Dr. Donaldson. Dr. Donaldson administered the Minnesota Multiphasic 

Personality Inventory and a Rorschach test to the petitioner in 1987. The witness opined that the fact that the 

petitioner could complete these tests and give the responses which he gave to Dr. Donaldson is inconsistent with 

a finding that the petitioner is mentally retarded. 

Dr. Beliz considered testing done in March of 1977 when the petitioner was about fifteen years old and 

incarcerated at the Adobe Mountain School. The Peabody Picture Vocabulary Test was given by Mr. 

Goldsworthy. The petitioner's IQ on this test was measured at a standard score of 85, which is the low average 

range. The Culture Fair Scale II test was given and the petitioner scored 75. The Wechsler Intelligence Scale 

for Children was given and the petitioner's full scale score was 78, with a performance IQ score of93. Dr. 

Beliz testified that the performance IQ score of 93 is significant because one could not be mentally retarded and 

achieve this score on this part of this test. 

Dr. Beliz noted that the petitioner was given additional tests in April of 1977. On one of these tests his IQ was 

reported to be 64. 

Dr. Beliz considered the report of Dr. Kapp at the Adobe Mountain School in 1980. The report noted that the 

petitioner was given the Peabody Picture Vocabulary Test again and scored 73. He was given the Culture Fair 

Scale II test again and scored an IQ of 87. Dr. Kapp found no evidence of organic brain problems or 
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impairments in cerebral functioning. Dr. Kapp opined that the petitioner had a learning disability. 

Dr. Beliz found there to be no evidence for mental retardation from the many evaluations of the petitioner found 

within the records from the Adobe Mountain School. The records from that institution did suggest learning 

disabilities and a lack of effort in school. 

Dr. Beliz gave the petitioner a tot.?1of7 psychological tests during his evaluation, 4 of which were intelligence 

tests. These included the WAIS-Ill, the Beta Ill, the Test of Non-Verbal Intelligence, and the Peabody Picture 

Vocabulary Test Ill. On the WAIS - Ill the petitioner's full scale score was 85, after adjusting for a scoring 

error by the witness. The witness testified that this score is in the low average range for intelligence. On the 

Peabody test the petitioner achieved a standard score of 88 - within the average range of intelligence. On the 

Test of Non-Verbal Intelligence the petitioner scored 84-low average range. On the Beta Ill the petitioner 

scored 88 - the low average range. One of these tests, the Bender Visual Motor Gestalt Test, could not be 

administered as recommended because the petitioner was shackled. 

The petitioner was given the Wide Range Achievement Test, 3rd Revision. His reading score was 95, spelling 

was 81, and arithmetic was 65. These scores equate to high school, 7th grade and 4th grade perfonnance, 

respectively. The witness opined that these scores are suggestive of someone with a learning disability or who 

quit trying in school. 

Dr. Beliz testified that it is not possible for someone to fake intelligence, while it is easy to fake being mentally 

retarded. The witness testified that intelligence test scores for mentally retarded persons tend to be stable, that 

one does not see "spikes" in test scores for such individuals. 

Dr. Beliz does not adjust test scores for the "Flynn effect." He testified that such score adjustments are not 

normally applied in the practice of psychology in determinations of retardation. He has only seen the Flynn 

effect raised as an issue in Atkins hearings. 

Dr. Beliz fonned his opinions about the petitioner's level of adaptive functioning by personally interviewing 

him, reviewing his records and personal history, and by using a scored inventory called the Vineland Adaptive 

Behavior Scales II. The petitioner's overall score on this measure was 91 - within the average range. 
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fu his interviews, the petitioner reported to Dr. Beliz that he had completed the sixth or seventh grade, but after 

that never really tried to perform well in school. The petitioner was chronically absent from classes and was 

hampered by being raised in a bad home environment. 

The petitioner reported to Dr. Beliz that petitioner learned to drive a car with a manual transmission by the age 

of 13. He reported that, at that age, his parents would send him on driving errands to the store. The petitioner 

reported that he obtained a drivers license at age 18. 

Dr. Beliz considered the petitioner's history through his interviews with the petitioner and school and other 

records. The petitioner was evaluated repeatedly at the Adobe Mountain School and was never determined to be 

mentally retarded, though learning disabilities were suspected. The petitioner adapted well to the school 

environment, volunteered for extra duties, and mentored other students. 

The records showed that the petitioner planned and carried out an escape while incarcerated at the Adobe 

Mountain School at age 16. He assaulted a correctional officer and successfully escaped. Thereafter he drove 

himself from Arizona to California without becoming lost or confused. 

Dr. Beliz considered the petitioner's history of his sexual development and activities, and relationships. He also 

considered the petitioner's accounts of his athletic activities, his insights into why he preferred certain positions 

on a football team, depending on the strength of the offensive line, his hobbies, and his skills working with cars. 

None of these aspects of the petitioner's history supports a finding ofretardation. 

Dr. Beliz observed that the petitioner expresses himself well and is able to carry on an adult conversation. The 

petitioner was able to follow instructions, listen attentively for at least 30 minutes, and carry out instructions. 

Dr. Beliz observed that the petitioner speaks in full sentences, asks appropriate questions about his environment, 

uses regular past tense verbs, modulates his tone of voice appropriately and provides complex directions to 

others. The petitioner has writing skills at about the seventh grade level. 

During the interviews and the psychological testing he performed with the petitioner, Dr. Beliz observed that the 

petitioner did not become confused, frustrated, or bewildered by test demands. Dr. Beliz observed that the 

petitioner was well oriented with his attention and concentration not significantly impaired. 
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The petitioner was able to relate his employment history to Dr. Beliz. When he was fired from jobs it was 

because of things such as poor attendance. When he left a job it was to seek better employment. Reviews of his 

performance by employers were generally favorable, with the petitioner being described as a hard worker, a 

leader, a motivator, a person who gets assignments done, and conscientious. There was no evidence that the 

petitioner had gotten fired from jobs because he could not do them, or get himself to work on time. There was 

no suggestion that he required a sheltered environment or special accommodations to maintain employment. 

Dr. Beliz testified that the petitioner's vocational history was inconsistent with mental retardation. 

Prison records showed that the petitioner could interact with the prison administration and argue successfully for 

the classification he desired. The petitioner requires no special accommodations in prison and has not been 

vict_imized in prison. The witness would have expected these things if the petitioner was mentally retarded. The 

petitioner reported to Dr. Beliz that the petitioner sees himself as someone who has "influence over others in 

prison: disruptive gang members (Crips), shot callers." Prison psychological evaluations done on 3 occasions 

in 1990 showed no evidence that the petitioner suffered from organic brain impairment. 

The petitioner maintains a schedule of physical exercise. The petitioner understands the workings of the prison 

in which he lives. He is careful to avoid behaviors which might result in suspicion being cast upon him with 

respect to prison violence. The petitioner is careful to avoid conduct with other prisoners which might cause 

prison guards to use deadly force. The petitioner related that he likes to play games such as dominoes, Uno and 

Scrabble in prison. 

The petitioner was unhappy with being transported to Ventura County in connection with the present matter. 

The petitioner believed that one of the Sheriff's deputies who transported him was antagonistic, but the 

petitioner was able to maintain his composure in the face of this perceived hostility. 

The court carefully considered the opinion testimony of each of the experts and the reasons they gave for their 

opinions. 

Dr. Weinstein's testimony in this matter suffers from a number of infirmities. Some of the matters which 

concern the court are set forth below: 
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Dr. Weinstein's declaration referred to a "personality and social assessment" by Mr. Goldsworthy. What Mr. 

Goldsworthy actually wrote was a report titled "Psychological Evaluation." The "Personality and Social 

Assessment" is a portion of this report, found at pages 108 and 109 of Exhibit 13. What was not mentioned in 

Dr. Weinstein's declaration is that tests were administered to the petitioner by Mr. Goldsworthy in connection 

with his psychological evaluation. These included the MMPI, the California Personality Inventory, the Jesness 

Inventory, the Sacks Sentence Completion Blank, the Problem Check List, the Peabody Picture Vocabulary 

Test, the Culture Fair Scale IT, the Wechsler Intelligence Scale for Children- Revised, the Nelson Reading Test, 

the Stanford Achievement Test, and the Revised Benton Visual Retention Test. 

Dr. Weinstein did not set forth in his declaration the IQ scores reported by Mr. Goldsworthy. Dr. Weinstein did 

not report Mr. Goldsworthy's observation that "Although Tracy's full-scale IQ is in the borderline range of 

intelligence, his performance score suggests that he has the potentiality of operating within the average range of 

intellectual abilities." Dr. Weinstein did not report Mr. Goldsworthy's conclusion that it was probable that low 

test scores reflected a possible learning disability. 

In attempting to understand this significant omission by Dr. Weinstein, the court notes that he did not think 

testing was unimportant. Dr. Weinstein's declaration recited Dr. Kapp's administration of the Peabody Picture 

Vocabulary Test. Dr. Weinstein specifically pointed out that the petitioner scored 73 on the test in 1980. Yet he 

made no mention that the very same test was given to the petitioner by Mr. Goldsworthy just 3 years prior, with 

a score of 85. This omission is even more striking in light of the stress given by the witness when he was cross 

examined, to improvements in intelligence test scores caused by the "practiqe effect." 

Dr. Weinstein's assessment of the petitioner's adaptive behaviors, using the ABAS-Il, is not persuasive. The 

method used by the witness to get the responses for the inventory was to ask the petitioner, or witnesses who 

know or knew the petitioner, to search their memories from many years ago and to describe what are really 

trivial or unremarkable daily behaviors. Thus Dr. Weinstein's methodology relies on the notion that one can get 

accurate historical information from the witnesses about these behaviors after the passage of so much time. 

Under normal circumstances this is not something which the court believes witnesses could reliably do. In this 

case, however, everyone involved understands that their descriptions may support the thesis that the petitioner is 

mentally retarded, and that he will avoid the penalty of death if the court finds him to be so. Because of this, 
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such retrospective assessments are even less worthwhile as evidence of the petitioner's actual level of 

functioning. The court finds the methodology employed by Dr. Weinstein to be unsound. 

Even if the use of the ABAS-II in this way did not suffer from this defect, the scoring of it by the witness creates 

additional reasons to discount the results. For example, Dr. Weinstein included the responses of Majil Fausel 

on the ABAS-II in a misleadingly simplistic manner. Ms. Fausel's responses included zeros for such things as 

whether the petitioner traveled with classmates to locations more than 50 miles from the school, relied on 

himself to travel in the community, carried enough money to make small purchases, etc. But Ms. Fausel's 

contact with the petitioner was during the time he was at the Adobe Mountain School. The petitioner was 

unable to do these things when she knew him because he was an inmate in a reform school. These responses 

thus shed no light on Mr. Cain's abilities. To include them in an assessment of his mental abilities is nonsense. 

As a former teacher filling out a questionnaire Ms. Fausel may not have known this but, as a psychologist, Dr. 

Weinstein must know it. The inclusion of such things has utility only in the court's assessment of Dr. 

Weinstein's credibility as an examiner and witness. 

On cross examination Dr. Weinstein testified about the Wechsler Intelligence Scale for Children IQ test 

performed by Mr. Goldsworthy in 1977. Dr. Weinstein's logic in applying the corrections that he believed to be 

appropriate was difficult to follow. The petitioner achieved an overall score on the test of 78 points. From this 

Dr. Weinstein would subtract 5 points as recommended by the AAMR, plus an additional point for the Flynn 

effect. This would yield a minimum score of 72 points. Then, evidently, the witness concluded that a score of 

72 is within the range of possible mental retardation because the AAMR cautions that a score of75 may be 

within that range. But this caution from the AAMR is designed to account for what it concluded might be a 5 

point error in measurement, which the witness already took into account. In doing his arithmetic it was apparent 

that the witness was applying the AAMR recommended correction of 5 points twice. 

Despite the recommendation from the AAMR that the Flynn effect should be considered when using IQ scores 

as part of a determination of mental retardation, the court is not persuaded that it is logical or appropriate to 

apply a correction to IQ scores, as Dr. Weinstein did in this case, to compensate for it. The data which gave rise 

to the observations which are collectively described as the Flynn effect were derived from populations which 

did not include the mentally retarded. The court has before it no evidence which supports the leap of logic that, 

ifthere is a Flynn effect for normal populations, there must be an identical one for populations consisting of the 
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mentally retarded. Further the observation that there is a trend in a population toward rising IQ scores, even if 

credible (an assertion which was not proven in this action), does not support the practice of applying a point 

correction to the IQ scores of individual persons. 

Dr. Weinstein relied on the report from Mr. Flagle, who is identified as a psychology associate, without 

knowing what Mr. Flagle's qualifications were or what a psychology associate is. Similarly, Dr. Weinstein 

relied upon and recited in his declaration the conclusions of Mr. Esquer without knowledge as to the source of 

Mr. Esquer's information. 

Dr. Weinstein testified on cross examination that he was referring to page 216 of Exhibit 13 when, in his 

declaration, he attributed a statement to Mr. Fidler that the petitioner may be borderline developmentally 

disabled. When shown the records the witness acknowledged that the page actually reads "possible borderline 

D.D." The witness acknowledged that the handwriting on this page looked different than Mr. Fidler's 

handwriting. The witness did not know who made the note, and admitted that it may have been an error to 

attribute it to Fidler. The court has examined the records. Neither the placement of this document within the 

records nor the handwriting suggests that it is part of the report of Mr. Fidler. There was no testimony on the 

point, but the court will assume that "D.D." would always mean "developmental disability" in the context of 

these records. 

Dr. Weinstein lacks significant experience in making determinations of whether persons are or are not mentally 

retarded. More importantly, he committed himself to the opinion that the petitioner is mentally retarded early on 

in his work on this case, on skimpy information. Dr. Weinstein's subsequent work has been aimed at bolstering 

that initial opinion instead of objectively assessing the petitioner. 

Dr. Weinstein, at the beginning of his testimony, stated that psychology "is the science that studies human 

behavior." Whether psychology is or is not a science is a question far from settled and one which will not be 

resolved by ~is court. The court observes, however, that what Dr. Weinstein did in this case was not scientific. 

Science involves the objective collection and neutral analysis of data to discern the truth. The scientific method 

has nothing to do with having a preconceived result, picking through a pile of data to find bits here and there 

that support that conclusion, ignoring other evidence, manipulating the data, and then presenting the conclusion 

as though it was the product of objective analysis. Dr. Weinstein was an advocate in this case. 
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The court finds Dr. Weinstein's testimony about the petitioner's mental functioning not to be credible. 

Dr. Beliz, on the other hand, has had a great deal of experience in assessing whether individuals are, or are not, 

mentally retarded. The court finds that the opinion testimony of Dr. Beliz is credible and that it is based on 

direct interaction with the petitioner, objectively verifiable facts about the petitioner, his behavior and abilities, 

and reasonable conclusions based on the petitioner's history. 

Dr. Beliz testified that the petitioner's IQ scores display fluctuations up and down which do not support the 

premise that he suffers from mental retardation. Dr. Beliz testified that one can fake mental retardation, but not 

intelligence, and that a mentally retarded individual would not have been able to achieve the higher scores 

which the petitioner did. .The lower scores are more likely an artifact of lack of effort and schooling than 

intelligence. 

Overall, Dr. Beliz testified that it was his opinion that the petitioner was able to engage in adult conversation 

during their interviews. The petitioner would have been able to understand everything discussed in the hearing 

on his application for the writ of habeas corpus, except the statistics. Dr. Beliz testified that the petitioner did 

not show the deficits in his ability to think, reason and plan that would be found in someone who was mentally 

retarded. Dr. Beliz testified that it is his opinion that the petitioner has average intelligence, compromised by 

limited formal education, an impoverished background, substance abuse and truancy. The petitioner does not 

have special needs and does not have the deficits indicative of mental retardation. Dr. Beliz opined that the 

petitioner has moderately low to normal adaptive skills. There is no evidence of the impairments in 

communication, survival or socialization skills which must be present to support a finding that the petitioner is 

mentally retarded. There is no question but that the petitioner did not do well in school after about the fourth 

grade. Whether that is because of a learning disability or lack of interest and effort on the petitioner's part 

cannot be determined now. 

Dr. Beliz provided the only credible expert opinion evidence in this matter. This evidence shows that the 

petitioner is not now, and has never been, mentally retarded. 
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Evidence of Statements by the Petitioner about the Murders 

The evidence at the hearing included the trial testimony of television news reporter Larry Good (Respondent's 

Exhibit 2), the video of the interview of the petitioner by Good on October 21, 1986 (Respondent's Exhibit 12), 

and the transcript of this interview (Respondent's Exhibit 3). On that date Mr. Good was covering the Galloway 

murders in the course of his job. The bodies of the victims had been discovered the day before the interview. 

Mr. Good was at the scene to talk to neighbors of the victims as background for a story about the murders. He 

interviewed the petitioner, unaware that the petitioner was the killer. 

The court has carefully examined this evidence. The petitioner understood the nature of the interview and 

interacted normally with the interviewer. The petitioner understood when the interviewer sought information as 

to what the victims were like as neighbors. The petitioner gave responsive answers. The petitioner clearly 

understood that it was in his best interests to feign ignorance of the crimes and that he should minimize his 

contact with the victims. The petitioner played the role of a concerned neighbor/bystander well. There is no 

deficit in the petitioner's mental functioning observable from this evidence, which was fortuitously recorded 

very shortly after the murders. 

The interview of the petitioner by Oxnard Police Department detectives Tatum and Garcia (Respondent's 

Exhibit 4) was also admitted as evidence. This interview was conducted on October 22, 1986, the day after the 

petitioner's interview with Mr. Good. The court has carefully examined this evidence. As he did with Mr. 

Good the day before, the petitioner began by feigning ignorance of the crimes. He put forward an alibi, 

describing activities for the weekend to account for his time and whereabouts. When confronted with 

conflicting information and pressed hard by the detectives, the petitioner adapted his story to fit with the facts as 

they were disclosed to him. For example, when the petitioner discerned that the detectives could prove that he 

bought some shoes, he corrected his story to account for this. Accused of lying about this point, he denied lying 

and asserted that he had not realized that it was important. When confronted with witness statements tending to 

. show circumstantially that he had committed the murders, the petitioner demanded to know if the investigators 

had evidence, such as a weapon, which would show that he was guilty. Later, after admitting that he had 

entered the Galloway home, the petitioner maintained that he was just one of four men, including his friends 

Tony, Rick and David, that had entered the house. The petitioner blamed the attack on the victims on the 

alleged other perpetrators. To make his story about the culpability of the others more believable, the petitioner 

13 

Pet. App. 219



asserted that these other men would blame him because of his bad record and because he was the oldest of the 

group. He tried to undermine the credibility of what the others may have told the police by alleging that some of 

them were on probation. The petitioner pointed out that he was suspicious of a call he received from Tony in 

which Tony had told the petitioner that the police wanted to talk with Tony about property which had been 

stolen from the Galloways. The petitioner told the detectives that he was suspicious that the police were 

listening in on the call that Tony had placed to him. 

The petitioner fenced with the detectives, yielding points only when confronted with evidence. He fished for 

information about what it was, exactly, that the police had by way of evidence against him. He understood what 

the issues were. He understood that it might help him to cast blame on others and to say things about them to 

make them appear to be culpable and unworthy of belief. The petitioner was aware that he might have been the 

target in a surreptitiously recorded phone call placed to him by a friend at the direction of the police for the 

purpose of drawing him into making incriminating statements. This interview is entirely inconsistent with the 

notion that the petitioner is mentally retarded. 

Based on all the evidence presented in the hearing the court finds that the petitioner has failed to establish by a 

preponderance of the evidence that he is mentally retarded. The court finds the opposite to be true: the 

respondent has proven by at least a preponderance of the evidence that the petitioner is not mentally retarded. 

Timeliness 

The respondent has asked the court to deny the petition as untimely. The petitioner asserts that the California 

Supreme Court has implicitly found the petition to be timely by issuing the order to show cause. The petitioner 

further argues that his petition is timely and that, even if not, he should be excused from the timeliness 

requirement because the imposition of the death penalty upon him would be a miscarriage of justice, due to his 

alleged mental retardation. 

The court does not find the issuance of the order to show cause to be a determination by the Supreme Court on 

the timeliness of the petition. This court finds that the case was sent to the court for a determination on this 

issue, along with the merits of the petition. 
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The petitioner's writ is governed by the policies of the California Supreme Court. Without reciting the details 

of the policies, this court finds that the petition was due within 180 days of the time when the petitioner or his 

counsel knew or should have known of the facts supporting the claim, or its legal basis. 

The petitioner argues that his counsel filed the petition in a timely manner after becoming aware of the factual or 

legal basis for the petition. In the petition, counsel alleges that an earlier petition was filed in 1998 alleging that 

the petitioner was mentally retarded. Thus, the petitioner knew of the facts which he alleged as the basis for his 

claim at that time. Factually then, the claim raised in this petition, being filed on June 18, 2003, was about 5 

years late. 

In considering whether the petitioner was aware of the legal basis for his claim, he has a somewhat better 

argument. The United States Supreme Court decided Atkins on June 20, 2002. The petitioner cannot have 

known that the United States Supreme Court would make evidence of mental retardation critical in determining 

whether the States would be allowed, under its decisional law, impose the death penalty. Even though evidence 

of a defendant's mental condition has been relevant and admissible in penalty phase litigation in California 

since 1977, and may well have been admitted in the petitioner's trial, the petitioner is not chargeable with 

knowledge that he could assert mental retardation as a bar to the death penalty before the decision in Atkins. 

The reason for this is that Atkins v. Virginia was unprecedented, at least in the sense of there being no precedent 

which would have allowed one to predict its holding. In fact, just 13 years prior, in Penry v. Lynaugh (1989) 

492 U.S. 302, the Court held that the Eighth Amendment did not categorically bar the execution of mentally 

retarded persons - the opposite of its holding in Atkins. No individual appellant or habeas petitioner could have 

forecast the radical change in law brought about by the Atkins decision. Given that the Supreme Court used the 

Eighth Amendment in Atkins as a vehicle for announcing an unprecedented new rule for capital litigation, it 

would be manifestly unreasonable to say that someone in the petitioner's situation could know to assert the 

claim under the rule before the rule was announced by the Court. The court finds that the petitioner did not have 

notice of his legal grounds until the decision in Atkins was issued. 

Nonetheless the petitioner waited just 2 days short of a full year after the Atkins decision was handed down to 

file the present petition for the writ. The petitioner had filed an earlier petition and had habeas counsel. The 

petitioner had experts, well before Atkins was decided, who were prepared to support his claim to being 

mentally retarded. 
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The petition asserts that it is timely because it was brought less than a year after Atkins, but this is incorrect. 

The petitioner has not shown good cause for the additional delay in filing the present petition after the first six 

months following the Atkins decision. It is untimely pursuant to California Supreme Court rules. 

The petitioner's only remaining basis for being excused from the timely filing requirement is that constitutional 

error would ensue if he were to be executed. This argument depends on the premise that he is mentally retarded. 

He is not. This claim therefore fails. 

The petition for the writ of habeas corpus is denied for the reason that it is untimely, in addition to its being 

denied on the merits. 

Dated: February 27, 2007 

MICHAEL D. PLANET, Superior Court Executive Officer and Clerk. 

MINUTES 
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF VENTURA 

CASE NO.: 8116805 In re the Matter of TRACY DEARL CAINE, Petitioner 

I am employed in the County of Ventura, State of California. I am over the age of 18 years and not a party to the 
above-entitled action. My business address is 800 S. Victoria A venue, Ventura, CA 93009. On February 27, 
2007, I served the following document described as: 

RULING ON SU:QMITTED MATTER RE WRIT OF HABEAS CORPUS 

by placing a true copy thereof for collection and mailing so as to cause it to be mailed on the above date, 
following standard court practices, in sealed envelopes addressed as follows: 

Office of the Federal Public Defender 
Katherine A. Froyen 
Gerald Salseda 
321 E. 2nd Street 
Los Angeles, CA 90012 

Supreme Court of California 
350 McAllister Street 
San Francisco, CA 94102 

Linda C. Johnson 
Supervising Deputy Attorney General 
300 S. Spring Street, Suite 5000 
Los Angeles, CA 90013 

Office of the District Attorney 
Mike Schwartz 
Brown Mail #2730 

I am "readily familiar'' with the County's practice of collection and processing correspondence for mailing. 
Under that practice it would be deposited with the U.S. postal service and/or interoffice mail on that same day 
with postage thereon fully prepaid at Ventura, California in the_ ordinary course of business. 

I declare under penalty of perjury under the laws of the State of California that the above is true and correct. 

Dated and executed at Ventura, California on February 27, 2007 

MICHAEL D. PLANET, Superior Court 
Executive Officer and Clerk 

By: ~114-
neputy~') 

DECLARATION OF MAILING 
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• • SUPREME COURT 
Fl LED 
JUN 2 8 2000 

8067172 
Frederick K. Ohlrich Clerk 

IN THE SUPREME COURT OF CALIFORNIAJEPUTY 
EN BANC 

IN RE TRACY DEARL CAIN ON HABEAS CORPUS 

The following claims are denied as substantially delayed without good cause 
under Jn re Robbins (1998) 18 Cal.4th 770 and Jn re Clark (1993) 5 Cal.4th 750: 
claims A, C (except subclaim 5), D, E, F, G, H, I, J, K (except subclaims 3, 4 and 
11), L, M, N, 0 (except subclaim 7), P (except subclaim 3), Q, T, and U (except 
subclaims 2, 4 and 5). 

In addition, except insofar as they incorporate allegations of ineffective 
assistance of trial counsel, the following claims are denied under Jn re Dixon 
(1953) 41 Cal.2d 756, 759, because they could have been, but were not, raised on 
appeal: claims E.2 (insofar as the claim alleges violation of the right to free 
exercise of religion), G (insofar as the claim concerns photographs of petitioner), 
H.2, J.4, J.5 (insofar as the claim concerns hair match evidence), J.11, and M.6 
(insofar as the claim alleges trial court error). 

In addition, except insofar as they incorporate allegations of ineffective 
assistance of trial counsel, the following claims are denied under Jn re Waltreus 
( 1965) 62 Cal.2d 218, 225, because they were previously raised and rejected on 
appeal: claims E.2 (except insofar as the claim alleges violation of the right to 
free exercise of religion), F.4, G (insofar as the claim concerns photographs of the 
victims and crime scene), I, J.10, K.16, L.9, L.16, L.17, L.18, L.19, L.22, L.24, 
L.25, M.5, M.6 (insofar as the claim concerns prosecutorial misconduct), M.8, 
N.2, 0.11, P.9, P.17, and P.18. 

In addition, claim U.5 is denied as premature. 
In addition, all claims except claim U.5 are denied on the merits. (See 

Harris v. Reed (1989) 489 U.S. 255, 264, fn. 10.) 
Mosk, J ., is of the opinion an order to show cause should issue. 
Brown, J., would deny all claims solely on the merits. 

J..,.: tir1 ~ Chief Justice 
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FILED
MAY 4.1995

RobertWandruff Clerk

IN THE SUPREME COURT OF CALIFORNIA

THE PEOPLE,

Plaintiff and Respondent,
S006544

v.

TRACY DEARL CAIN,
Super. Ct. No. Cr. 22297

Defendant and Appellant.

Defendant Tracy Dearl Cain was convicted following a jury trial of the first

degree murders of William and Modena Galloway (Pen. Code, § 187, subd. (a),

189).1 The jury found true robbery-murder, burglary-murder, attempted-rape-

murder and multiple-murder special-circumstance allegations. (§ 190.02, subds.

(a) (3) & (17).) Defendant was also convicted of two counts of burglary (§ 459)

and one countof robbery (§211), but was acquitted on a charge of rape (§ 261).

The jury fixed the penalty for each murder at death. After denying the motion for

modification of the penaltyverdict, the court entered judgmentaccordingly. The

presentappeal is automatic. (Cal. Const, art. VI, § 11; § 1239, subd. (b).)

1 All further statutory references are to the Penal Code unless otherwise
indicated.

SEE CONCURRING OPINION
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GUILT PHASE FACTS

Prosecution's Case

1. The Victims

Priorto theweekend of October 17, 1986, Modena Shores Galloway and

William Jefferson Galloway lived in Oxnard. Their next door neighbor was

„Persey Cain, the father of defendant. Mr. Galloway, 63 years ofage, had injured

his back and was in poor health. Since Mr. Galloway was unable to work on his

own car, his son, William, and Persey Cain had sometimes repaired the car inthe

Galloway driveway with the garage door open. Defendant observed some ofthese

repairs.

Mr. Galloway had a habit ofkeeping large amounts ofcash in his house.

When he received his monthly disability check, which ranged from $l,500-$2,000

per month, he placed $200-$300 in asavings account and retained the remainder
in cash. He paid all ofhis bills in cash and did not have a checking account.

Mr. Galloway had shown his son-in-law, Kenneth Mehaffie, abrown wallet

containing approximately $1,000, which he kept in the desk next to the bed. He

also kept a black wallet containing less cash on his person.

Mrs. Galloway stored her jewelry in a small wooden box with a sliding top.

The Galloways also owned aSanyo beta video casette recorder (VCR), which was

kept in Mr. Galloway's room. The Galloways kept achild-sized rocker in the
living room of their home for their grandchild. Their home was equipped with

several night lights that turned on automatically and remained on when the

Galloways retired. These night lights provided sufficient light by which to

recognize someone they knew.

On Monday, October 20, 1986, the Galloways' son, William, found them

dead in their home. William entered the house through the garage. The door
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between the garage and the kitchen was broken off its hinges. William found his

father's body lying in the hallway to the living room. Dried blood was on the wall.

William found his mother's body in her bedroom. Again, dried blood was

splattered on the wall.

2. Chronologyfrom Witness Testimony

Defendant lived with his father, Persey Cain, next door to the Galloways.

On Tuesday, October 14, 1986, Persey Cain went on a week-long trip, leaving

defendant and defendant's younger brother Val in charge of the house, with food

in the refrigerator and approximately $50. Prior to his departure, Persey Cain took

parts from defendant's Pinto to Barber Auto Parts for a valve job. On Sunday,

October 12, 1986, defendant had received a pay check in the amount of $111.75

from Manpower Temporary Services.

a. Friday, October 17, 1986

The auto parts store records show $57.18 was paid in cash for defendant's

valve job on October 17. Beginning in the late afternoon on that day, defendant

and Val held a party at their house. Acquaintances attending the party included

David Cerda, Floyd Clements, Rick Albis, Kevin Walker, Ulysses Anthony

Mendoza, and two unidentified girls. At the party, everyone consumed beer and

everyone, except Albis, consumed marijuana. Later in the evening, defendant

"rock[ed] up" some cocaine and smoked it outof a pipe.2

2 Baking sodais used to "rock up" cocaine, i.e., transform it into a smokable
form. Around 7:30 that evening defendant told Val to go next door to the
Galloways' to borrow baking soda. Val enlisted Mendoza to do the errand.
Mendoza went to the Galloway residence and obtained baking soda from
Mrs. Galloway.
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Around 8:30 p.m., defendant complained he was missing $10. He

threatened "tobeatall of theirasses" if someone did not find the money. Mendoza

told defendant his money was inhis top dresser drawer, where defendant had

placed itafter returning from purchasing beer. Defendant found the money.

According to Mendoza, defendant remained angry, because his brother Val

and Walker were in thebedroom withthetwo girls. Defendant complained Val

should have included him instead ofWalker. Defendant was so angry he kicked

the door and put ahole in it. Afew minutes later, Walker and the girls left and did

notreturn. Clements testified this incident occurred on Saturday night, not Friday

night, while Albis testified it occurred on Friday but he, not Walker, was in the

bedroom withVal and the girls.3

Mendoza testified that around 11 p.m. he and defendant walked to a nearby

7-Eleven to buy more beer. On the way to the store defendant asked Mendoza to

help burglarize the Galloways' house so "he could get thousands." Mendoza

declined, saying he didn't have the nerve.

Atthe 7-Eleven, Mendoza and defendant encountered Richard Willis and

Sean Sampson. Defendant told them he wanted to buy drugs. According to

Mendoza, he and defendant climbed in the backseat ofSampson's car and drove

off to obtain drugs. While they were in the car, defendant tapped Mendoza on his

knee and made a strangling gesture with his hands. Mendoza told Sampson and

Willis that, ifthey were smart, they would turn around and drop him off or

something foolish would happen. They complied and Mendoza returned to the

3 Albis was in custody at the California Youth Authority at the time oftrial.
He was granted immunity for his testimony. He was not charged with any crime
relating to the present case.
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party. About 20-30 minutes later, defendant returned home and called Mendoza a

"pussy," because he would not help him.

Willis's account of his encounter with defendant differed somewhat. Willis

testified that, as he was leaving the 7-Eleven store at approximately 6:30 or 7 p.m.,

he met defendant, who asked if Willis knew where he could get some marijuana.

They drove to defendant's house, because defendant said he needed to get some

money, then to Willis's house. When Willis asked to see the money, defendant

claimed he forgot to bring it, so they returned to defendant's house. When

defendant returned to the car, he brought Mendoza with him. They returned to

Willis's house, but when Willis again asked to see the money defendant still didn't

have any. They returned to the car. As they started to drive, defendant asked if

Willis knew where he could sell a home entertainment system so he could

purchase the marijuana. Willis directed him to Aleric Street. Mendoza then said,

"Ifyou know what is good for you, you'll take me back." Willis "got the hint" and

dropped them back at the Cain house. Sampson testified he did not see either

Mendoza or defendant on Friday night.

Mark Pina lived across the street from the Cain residence. At

approximately 12:30 a.m., on Saturday, October 18, defendant and Mendoza

visited Pina. Defendant asked Pina if he owned a freebase pipe and offered him

$10 for it. Pina gave the pipe to defendant and declined payment. During the

briefvisit, Pina thought defendant looked "sprung," as though he had akeady used

cocaine; he talked fast, repeated things, and did not seem to hear when Pina spoke

to him.

Mendoza testified that, sometime after he returned from his ride with Willis

and Sampson, he was seated on the couch. (The record is not clear whether he and

defendant had yet visited Pina.) Mendoza heard defendant call to Cerda. Cerda

walked outside the front door and talked with defendant. He came back inside,
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grabbed his jacket, and left again. Cerda returned three or four minutes later

without defendant. A bit later, Val asked Cerda to go check where defendant was.

Cerda leftand returned again in a couple minutes without defendant.

Rick Albis, who had left the party with Floyd Clements sometime between

10 and 11 p.m., returned less than one hour later. He stayed for 10-20 minutes.

Cerda, Mendoza and Val were present, but Albis did not see or hear defendant.

Approximately 20-30 minutes after Albis left for the second time,

defendant returned. Mendoza, Val and Cerda were present. According to

Mendoza, defendant had blood on the inner part ofthe bill ofhis hat, on his right

cheekbone, on his right foot, on his right leg byhis pocket, and on his chest area.

Defendant said he had gotten "thousands." Mendoza saw defendant holding a lot

ofmoney in his left palm. The money was folded in half with a $100 bill on top.

Defendant saidhe had "knocked them smooth out" orhe had "blipped somebody."

Val had defendant remove his clothes to bewashed. Mendoza and Cerda spent the

remainder of the night at the Cain residence.

b. Saturday, October 18, 1986

On Saturday defendant was scheduled to work at a temporary job, but did

not report to work. When Mendoza awoke, he went into the living room.

Defendant was asleep ina recliner. Mendoza picked up awad ofbills lying next

todefendant and counted the money. The wad contained $500. Defendant woke

up, grabbed the money and exclaimed: "Give me my fucking money." Albis also

testified defendant showed him a check and a wad of money when he returned to

the Cain house on Saturday morning.

During the encounter, Mendoza noticed what appeared to be fresh cut

wounds on defendant's right hand. Later on Saturday afternoon, Clements saw

defendant hold his right hand in a fist in the palm ofhis left hand. He heard

defendant ask Mendoza to get him a Band-Aid. That morning Mendoza heard Val
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ask defendant what he did with the people the previous night. Defendant

responded: "That's on them."

Sometimethat day, defendant, Mendoza, Albis and Cerda went shopping.

Defendantbought a pak of black leatherhightopbasketball shoes, a black Raiders

hat, some cassettes and a car stereo. The stereo cost over $200. Defendantpaid

cash for all the items.

Clements testified Mendoza came to his house around 5 or 6 p.m. to ask if

he knew anyone who would buya VCR for $25 or $30. Clements sawtheVCRin

the back of Mendoza's truck. Clements noticed Mendoza was wearing a new

jacket and cap. Mendoza testified he did not purchase anynew clothes when he

accompanied defendant on his shopping spree.

Clements further testified Mendoza told him about seeing the Galloways'

bodies. Mendoza told Clements the lady was lying on the bed with a pillow over

her face and therewas blood everywhere. The old manwas lying on the floor, all

bloody with holes in his head. Mendoza, however, testified he never entered the

Galloway home.

Sometimebetween 11 p.m. and midnight, Willis and Sampson again

encountered defendant and Mendoza at the 7-Eleven. Mendoza tried to sell

Sampson a VCR, which he said was at the defendant's house. Mendoza also had

with him a wooden box containing jewelry he was trying to sell. Sampson and

Willis gave Mendoza and defendant a ride back to defendant's house. As he left

the car, defendant warned Sampson and Willis to keep thek mouths shut about the

VCR. Mendoza testified these events did not occur.

c. Sunday, October19, 1986

Defendant and Val held a barbecue on Sunday afternoon. Just as the sun

was going down, defendant asked Mendoza to take him to the store in Mendoza's

truck. Mendozarefused. According to Mendoza, defendant stated Mendoza
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would either take him orhewould knock Mendoza out and take the truck himself.

When Mendoza got to the truck, he saw abox containing cables, wkes, rags and

sticks in the back of the truck. Defendant dkected him to drive to Perkins Road

where defendant disposed ofthe box. While defendant was disposing ofthe box,

Mendoza saw that it also contained a VCR.

Kathy Lazoff, Mendoza's gklfriend at the time, was also at the barbecue.

"Lazoffoverheard a conversation between Mendoza and defendant. Defendant

said: "Take it. I'll give you a couple bucks for gas." Mendoza responded: "Man,

you're crazy." Defendant then replied: "You have no choice because I'll kick your

ass and take your truck." Defendant appeared angry and upset during the

conversation.

3. TheInvestigation

The investigation ofthe Galloway murders began around 2:40 p.m. on

October 20, 1986. The crime scene was photographed. Bloody footprints were

found on the asphalt tile in Mr. Galloway's bedroom between the bed and the

television. Some prints appeared to have been made by a stocking-clad foot and at

least one print appeared to have been made by some type ofshoe. Some ofthe

prints differed in size. The tiles were photographed. Abroken child's rocking
chak, splattered with blood and missing a rocker and an armrest support, was

found next to Mr. Galloway's body inthe hallway. The house was dusted for

fingerprints and some latent prints were found. The results of comparisons of
these prints were not part of the trial testimony. Despite the use of sophisticated
tests to recover fingerprints from the rocking chak, no prints were found.

Dr. Ronald O'Halloran, the Assistant Medical Examiner for Ventura

County arrived at the Galloways' house around 5p.m. He found Mr. Galloway's

body in the hallway. Based upon the state ofdecomposition ofthe bodies,

8
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Dr. O'Halloran estimated the Gallowayshad been murdered two to three days

before he examined them.

Dr. O'Halloran found Mrs. Galloway'sbody on a bed. She was lying on her

back with her feet and legs extending over the side of the bed. Her legs were

spread apart exposing hergenitals. The body was nude from thewaist down,

except for two bootie socks. Hertop was pulled up almost to her breasts. A

pillow covered her head and blood was splattered on the wall. The police found

Mrs. Galloway's panties onthefloor just inside herbedroom door and herpajama

bottoms near her husband's body.

A VCR, ajewelryboxcontaining jewelry, and thebrown wallet in which

Mr. Galloway habitually kept large amounts of cash weremissing from the house.

A black wallet containing $170 was found in Mr. Galloway's bedroom and a small

pouch containing $34 was found pinned in Mr. Galloway's pajama bottoms.

Between October 20 and 24, Detective Billy Tatum interviewed Rick Albis,

Mendoza, Clements and Val. Nonehad injuries on thek hands. Cerdawas

arrested on October 22; the little finger of his right hand was injured. Defendant

was also arrested October 22. He had cuts on his fingers and knuckles and a

bruise on his shoulder.

In a tape-recorded interview with detectives, defendant first gave an

entkely exculpatory version ofevents. Defendant claimed he learned of the

Galloway murders from some ofhis neighbors when he returned home from work

onMonday afternoon and saw all of the police cars near the Galloways' home.

Except for trips to the store to buy beer, defendant was home all night onFriday.

He stayed home all day Saturday watching television and videotapes. On Sunday

morning, hevisited his ex-gklfriend. Later that afternoon, heheld a barbecue for

friends and family.

Pet. App. 234



After being confronted by the detectives with some obvious lies in his

initial story, defendant modified his story. He maintained he did not kill anyone.

He admitted, however, going to the Galloway home on Friday night. On

Saturday, he returned to the Galloway house with Rick Albis and Mendoza to

wipe away fingerprints.

Finally, defendant stated that he, Mendoza, Albis and Cerda went to the

Galloway house on Friday night. Defendant continued to deny that he killed
anyone. Defendant was looking for money and Rick Albis was looking for agun.
Rick Albis took his shoes offso he would not leave shoe prints. At some point,

Mrs. Galloway came out ofthe bedroom. Rick Albis hit her; knocked her down;

and continued hitting her. Defendant could not say who moved Mrs. Galloway

back to her room or who raped her. Cerda placed the pillow over her face and hit

and shook her. Cerda also killed Mr. Galloway. Mendoza hit Mr. Galloway with

his hand and arocking chak. Defendant stated that he moved the broken rocking

chak. Defendant, Mendoza and Rick Albis returned to the Galloway house on

Saturday morning to wipe away fingerprints. Defendant used aface towel from
his house for this purpose. He then wrapped two broken sticks from the rocking

chak in the towel. Later that day, Mendoza threw the sticks and the VCR into the

water.

4. Physical Evidence

Dr. Frederick Lovell, ChiefMedical Examiner for Ventura County,

performed the autopsy on the body ofWilliam Galloway on October 22. He
estimated Mr. Galloway died two to three days before his body was placed in the

morgue refrigerator. The cause of Mr. Galloway's death was trauma to the brain.
Mr. Galloway sustained aminimum of13 blows, which produced injuries to

Mr. Galloway's upper chest, right shoulder and head. One of the blows to the
head was probably the lethal blow. The object used to administer the blows was
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hard and had an edge, but not a sharp cutting edge. Considerable force would 

have been necessary to produce the bruising found on the body. Evidence of 

defensive wounds was also found. 

Also on October 22, Dr. O'Halloran performed the autopsy of 

Mrs. Galloway's body. Dr. O'Halloran opined the cause of Mrs. Galloway's death 

was also traumatic head injury. He found evidence of eight external and five 

internal injuries. At a minimum, Mrs. Galloway received two to three blows. If 

an object was used to administer the blows, it was blunt. 

Because the crime scene suggested a sexual assault, Dr. O'Halloran 

) examined the body's vaginal area. Dr. O'Halloran prepared vaginal swabs and 

pubic and scalp hair samples. He surgically removed Mrs. Galloway's vagina and 

attempted to invert it. During his examination of the vagina, he found an 

approximately one-:, half inch tear just inside the lower part of the vaginal opening. 

Dr. O'Halloran did not notice the tear when he first examined the body or when he 

removed the vagina. Since there was no hemorrhage related to the tear, 

) 
/ 

. Dr. O'Halloran believed he produced the tear when he attempted to turn the vagina 

inside out. 

Sometime after the autopsy, Dr. O'Halloran tested the vaginal swabs for the 

presence of ~perm and seminal fluid. None was detected. In his opinion, these 

findings did not rule out a rape, but he was unable to opine Mrs. Galloway 

definitely had been raped. The prosecution also called Dr. Bruce Woodling, ~ 

medical doctor and expert in sexual assault examinations. In Dr. Woodling's 

opinion, the tear in the vagina occurred as the result of penetration by a penis-like 

object and not Dr. O'Halloran's attempts to invert the vagina. 

Criminalist Edwin Jones, Jr., compared foreign hairs found on 

Mrs. Galloway's clothing to hair samples from defendant and other possible 

donors. Defendant's pubic hair exhibited a "very unusual" cuticle structure, which 
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was also found in the foreign hairs. :Sased upon microscopic and electrophoreses 

examination, Mr. Jones concluded all of the foreign hairs could have been 

deposited by defendant, and the characteristics exhibited in the foreign pubic hairs 

would be found in only a very few people in the general population. 

Three foreign hairs were found in Mrs. Galloways panties. One foreign 

hair was a long pubic hair, the other two were leg hairs. Mrs. Galloway, 

Mendoza, Cerda, and Clements were eliminated as the source of these hairs by 

microscopic examination. Electrophoresis testing in the PGM 

(phosphoglucomutase) subgroup on the pubic hair further eliminated 

/ -) Mr. Galloway and Albis as the source of the hair. Thus, of the people defendant's 

statement placed in the Galloway house, only defendant's hair possessed the same 

PGM subgrouping and microscopic characteristics as the foreign hairs found in the 

panties. 

According to Mr. Jones, all of the other foreign hairs found on 

Mrs. Galloway's clothing also could have been deposited by defendant. A dark 

hair found in Mrs. Galloway's pajama bottoms, hairs found in Mrs. Galloway's 

pajama top, and three hairs found in Mrs. Galloway's socks were all 

) microscopically similar.to defendant's samples. 

In photographs of the crime scene, Jones observed blood splatters on the 

walls next to where the bodies were located. The multiple blood splatters in the 

vicinity of Mr. Galloway's head suggested Mr. Galloway's head was very close to 

or on the floor when most of the blood was released. Most of the blood splatters 

near Mrs. Galloway's body were on the wall directly above the pillow that covered 

her face, from which Jones opined the blows took place while Mrs. Galloway was 

lying on the bed. . 

Jones was also _given a blue jacket soaked in blood that was found at the 

crime scene. The jacket was a size small and would not have fit defendant. 
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On Wednesday, October 22, 1986, Officer Charles Hookstra recovered the 

Galloways' VCR from a drainage ditch off Perkins Road. He was unable to find 

the missing rocking chair pieces among the driftwood and trash in the ditch. 

Defense Case 

Consistent with his final statement to the police, defendant contended he 

entered the Galloway home to steal money, was present when the Galloways were 

murdered, but did not kill them. 

Criminalist Gregory Laskowski, an expert in footprint examination, 

compared the photographs of the crime scene footprints to controlled samples of 
' '\ 
\ ) footprints made by defendant and Mendoza. Mr. Laskowski eliminated Mendoza 

as the source of the prints. According to Mr. Laskowski, defendant did not make 

the whole-foot impressions found at the crime scene. Mr. Laskowski was not able 

to eliminate defen~ant as the possible source of two heel prints, because the prints 

did not possess sufficient individual identifying characteristics. Laskowski also 

opined it was unlikely the footprints were deposited six to ten hours after the 

murder, a time consistent with when defendant, Albis and Mendoza wiped away 

the fingerprints on Saturday. 

Dr. Werner Spitz is the Medical Examiner for Wayne County, Michigan. 

Dr. Spitz agreed with Dr. O'Halloran that the absence of bleeding associated with 

Mrs. Galloway's vaginal tear indicated the tear occurred after death. Furthermore, 

Dr. Spitz. testified that, in the vast majority of sexual assault cases he has 

investigated, semen and/or seminal fluid were found. Dr. Spitz opined, in the 

absence of evidence of trauma to the genitals, or semen or seminal fluid, no 

evidence substantiated a sexual assault. The presence of pubic hair would not be 

sufficient to alter his conclusion. On cross-examination, Dr. Spitz conceded a rape 

can occur without leaving evidence of vaginal injury. 
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Defendant called Trisha Greene and Richard Gifford to provide testimony 

inconsistent with Mendoza's testimony. Greene testified she had known Mendoza 

since grade school, approximately seven years. On Sunday morning, the day 

before the Galloways' bodies were discovered, Mendoza spoke with her, Cerda 

and Bill Miner at her home. At that time Mendoza was wearing a new jacket, 

shirt and hat, which he said his father bought. Mendoza described going to the 

·Galloway house with "Tracy" on Saturday after the Galloways were dead. He 

described Mrs. Galloway lying on the bed with her head covered by a pillow. 

Mendoza also said he took a VCR, which he dumped in the reservoir. 
(- ' 

\ ) Richard Gifford testified that in October of 1986, Mendoza tried to sell him 

jewehy from an antique wooden box with carvings on its sides. Mendoza told 

Gifford he had stolen the box from a house in the neighborhood. Mendoza also 

tried to sell Gifford a VCR, which resembled a picture he was shown of the 

Galloways' VCR. During this time, defendant was down the street talking loudly 

with Cerda. Defendant kept glancing in the direction of Mendoza and Gifford. 

On cross-examination, Gifford testified he saw defendant on Saturday 

afternoon at the 7-Eleven with a large roll of bills. Gifford thought defendant 

( ) must have had over $1000. Defendant gave Gifford a $100 bill to buy some beer 

for him. Gifford went into the store and gave the bill to the cashier, Dean Geer. 

Later on Sunday afternoon, Gifford observed defendant still flashing money. 

Prosecution Rebuttal 

Dean Geer testified that on Saturday, October 18, he was employed at the 

7-Eleven on Channel Islands Boulevard. In the late afternoon, Richard Gifford 

purchased some beer and cigarettes with a $100 bill. Dean knew Gifford, because 

he often helped Dean close the store in the evenings. Dean remembered the 

transaction, because it was unusual to receive such a large bill. 
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Arturo Mendoza is Mendoza's father. In October of 1986, Mr. Mendoza 

bought Anthony a new jacket and a baseball hat. Anthony also owned another 

jacket of a similar style that he was buying for himself at that time through 

Amway. 

GUILT PHASE ISSUES 

I. Admission of Photographs into Evidence 

Defendant contends he was prejudiced during both the guilt and penalty 

phases by the admission into evidence during the guilt phase of 29 photographs: 

( ) photographs of Modena Galloway's body as discovered by the police at the crime 

scene, autopsy photographs of Modena Galloway's excised and inverted vagina; an 

autopsy photograph of Modena Galloway's face; photographs of William 

Galloway's body as. discovered by the police at the crime scene; artd autopsy 

photographs of William Galloway's body and face. Defendant claims these 

photographs were cumulative, gruesome, inflammatory and irrelevant. He 

contends the admission of these photographs into evidence violated his Fifth and 

Fourteenth Amendment rights to due process, his Eighth Amendment right to a 

( ) reliable verdict in a capital case and his Sixth Amendment right to a fair jury trial. 

He also claims his trial counsel rendered ineffective assistance by failing to object 

to the admission of these photographs. 

Because trial counsel did not object to the admission of any of these 

photographs, defendant's objections are waived. (E.g., People v. Turner (1990) 50 

Cal.3d 668, 706.) Contrary to defendant's contention, no special exception to this 

rule of waiver exists for capital cases. (Ibid; People v. Pinholster (1992) 1 

Cal.4th 865, 935.) 

Defendant further contends the trial court had a sua sponte duty to conduct 

an independent review of the photographs pursuant to Evidence Code section 352. 
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As we have previously recognized, *'[w]hile a court may exercise such authority

under Evidence Code, section 352 [citations], the failure to so act cannot he urged

on appeal as error." {People v. Visciotti (1992) 2Cal.4th 1, 53, fn. 19.)

Defendantalso contendstrial counsel's failure to object to the admission of

these photographs constituted ineffective assistance ofcounsel. In order to prevail

on this claim defendant must prove (1) his attorney's representation was deficient

in that it fell below an objective standard of reasonableness under prevailing

professional norms, and (2) his attorney's deficient representation subjected him to

prejudice. {Strickland v. Washington (1984) 466 U.S. 668, 687; In re Wilson

(1992) 3 Cal.4th 945, 950.) Prejudice for purposes ofthis analysis is

demonskated byshowing a reasonable probability that, but for trial counsel's

failings, the result would have been more favorable for the defendant. A

reasonable probability is a probability sufficient to undermine confidence in the

outcome. {Ibid.) Defendant's claim fails, because he is unable to demonstrate

prejudice from counsel's failure to object.

Contrary to defendant's contentions, we conclude the bulk ofthe

photographs would have been properly admitted even if trial counsel had proffered

the objections now urged. Our conclusion is based upon our independent review

of the photographs in question.

Although several of the photographs are highly unpleasant to observe, none

ofthe photographs are unduly gruesome orinherently inflammatory. Moreover,

each photograph was relevant to the prosecution's case. The photographs ofthe

victkns at the crime scene and the autopsy photographs of the wounds receivedby

thevictims were relevant to the prosecution contentions that defendant was the

actual killer, intended to killhisvictims, and did so during the commission of

robbery and rape. {E.g., People v. Wash (1993) 6 Cal.4th 215, 245-246; People v.

Pride (1992) 3 CaI.4th 195, 243.) The photographs of the excised vagina were
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relevant to the question ofwhether Modena Gallowaywas raped. The

photographic evidence could assist thejury in evaluating the expert testimony on

this subject. (Cf. Peoplev. Price (1991) 1 Cal.4th 324, 441.)

Assuming certain photographs were cumulative of others, there is no

reasonable probabilitytrial counsel's failure to objecton this ground affectedthe

verdicts. The overlap between photographs was not substantial. Given this fact

and the skong, albeit ckcumstantial, evidence linking defendant to the murders

and rape, confidence in either the guilt or penalty phase verdicts is not undermined

by the admission of any redundant photographic evidence. We repeatedlyhave

rejected the argument photographs of a murder victim should be excluded as

cumulative if the photographs are offered to prove facts established by testimony.

(E.g., People v. Price, supra, 1 Cal.4th at p. 441.) Defendant presents no

persuasive reason for us to depart from our prior rulings.

Defendant fails to establish ineffective assistance of counsel. Moreover,

since the photographs in question were relevant, admissible evidence, defendant

also fails to establish a violation of any other federal constitutional right by thek

admission into evidence.

II. Partial Concession of Guilt

Defendantnext asserts his constitutional rights were violated by certain

admissions made in defense counsel's opening and closing guilt phase arguments.

In particular, defendant argues defense counsel was ineffective, because he told

the jury defendant was guilty of burglary and multiple felony murder.4 Defendant

4 The content of defensecounsel's statements can be judged from the
following excerpts from his closing guilt phase argument:

"Fkst of all burglary.
"Did Mr. Cain go in the Galloway home to steal?

(footnote continued on nextpage)
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equates these statements with a guiltyplea on those charges. He therefore also

faults the trial court for not intervening to obtain a personal, on-the-record waiver

consistent with Boykin v. Alabama (1969) 395 U.S. 238 and In re Tahl (1969) 1

Cal.3d 122.

We have held trial counsel's decision not to contest, and even expressly to

concede, guilt on one or more charges at the guilt phase of a capital trial is not

tantamount to a guiltyplea requiring a Boykin-Tahl waiver. {People v. Griffin

(1988) 46 Cal.3d 1011, 1029; People v. Hendricks (1987) 43 Cal.3d 584, 592-

(footnote continuedfrompreviouspage)

"Yeah, he did. I said so in my opening statement, but that wasn't
evidence. The evidence was from his own lips to the police. He stole."

"What about murder? Is the defendant guilty of murder?
"Well, this may surprise you; but in my understanding of the law, yes, he

is. He is guilty ofmurder.
"You maythink: Wow, defense lawyer up there and he's giving away the

store. He's not doing hisjob. He's not representing Mr. Cain.
"Well, I disagree with that. I thinkI am representing him, but I'm also not

going to dispute facts that are not in dispute. Mr. Holmes [the prosecutor] is
correct. If he's engaged in a felony inherently dangerous to human life and
somebody dies, eachparticipant is guilty of murder."

"I'mnot saying and I won't saythat the evidence is TracyCainkilled
anybody. Mygoodness. That's a big difference, and I tend [sic: intend] to skess
mat this afternoon.

"I submit the evidence is not Tracy Cain personally killed anybody; but I
also submitladies andgentlemen, thatyou don't even get to that partwhenyou're
talking about the murder. That's the special ckcumstance, butthemurder-

"Is he guilty ofmurder?
"The law is clear. He did somethingwrong, and that's burglary. That's a

given. And somebody died during that. So it's a given. He's guilty. And he's
guilty of murder."
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594.) It is not the trial court's duty to inquke whether the defendant agrees with

his counsel's decision to make a concession, at least where, as here, there is no

explicit indication the defendant disagrees with his attorney's tactical approach to

presenting the defense. (SeePeople v. Freeman (1994) 8 Cal.4th 450, 497;

People v. Griffin, supra, 46 Cal.3d at p. 1029; People v. Hendricks, supra, 43

Cal.3d at 593-594.)

Next we turn to defendant's claim his counsel's concessions constituted

ineffective assistance of counsel. As we previouslyhave recognized, "[t]o the

extentdefendant is arguing that it is necessarilyincompetence for an attorney to

concede his or her client's guilt of murder [or burglaryand murder as in this case],

the law is otherwise." {People v. Mayfield (1993) 5 Cal.4th 142, 177.)

Furthermore, as pointed out above, the record does not demonstrate counsel

ignored "any express wish on defendant's part to present an active defense" with

regard to either the felony-murder or burglary counts. {Ibid.)

Defendant also appears to argue his counsel's concessions were an

incompetent tactical choice. We disagree. Defendant admitted to the police on

tape he was inside the victims' residence when they were murdered and he entered

the residence with the intent to steal money. His taped statementwas played to

the jury. Defendant's admission that he entered the residence for the purpose of

stealing money proved his specific intent to commit burglary. (Pen. Code, §§ 459,

460; 2 Witkin, Cal. Criminal Law (2d ed. 1988) § 656, pp. 736-737.) Under the

felony-murder rule, his commission of burglary, together with the killing of the

victims in the commission of the burglary, made him liable for murder. (1 Witkin,

Cal. Criminal Law (2d ed. 1988) § 470, pp. 528-529.) Under these ckcumstances,

we cannot conclude counsel was ineffective for candidly admitting defendant's

guilt on these counts {People v. Freeman, supra, 8 Cal.4th at p. 498; People v.

Mayfield, supra, 5 Cal.4th at p. 177;People v. Jackson (1980) 28 Cal.3d 264, 292-
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293), while vigorously arguing against defendant's guilt of the special

ckcumstances.

III. Admission of Videotaped Statement into Evidence

On October 21, 1986, the day following the discovery of the Galloways'

bodies, Larry Good, a local television news reporter, briefly interviewed

defendant, in his capacity as a neighbor of the victims. During the course of this

interview, Good asked defendant: "I guess there's no, no idea who would do

something like this, huh?" Defendant responded: "Uh-uh ... not that I know of

... I don'tknownothing aboutthat."5 Over defendant's objections and following

a lengthy hearing, the trial court permitted the videotapeto be shownto the jury

and admitted into evidence.

Defendant now contends the trial court erred and the improper admission of

the videotapeviolated his due process rights under the Fifth and Fourteenth

Amendments to the federal Constitution, as well as his right to a reliable and non-

arbitrary sentencing determination under the Eighth Amendment. We reject

defendant's claims and conclude the trial court did not abuse its discretionId

admitting the videotape.

Defendant initially claims the videotaped statement should have been

excluded as irrelevant. "'Relevant evidence' means evidence, including evidence

relevant to the credibility of a witness or hearsay declarant, having any tendency

5 Defendant notes what he believes is a discrepancy between the response
in the transcript, Court's Special Exhibit No. 17, andthe response heard on the
videotape. According to defendant's replybrief, on the defense copyof the
videotape defendant is heard saying: "Uh-uh... not that I know of... oh, no,
no, no." Our review of the videotape played for the jury (People's exhibit No.
102) reveals no discrepancy. As the transcriptreflects, defendant's response was:
"Uh-uh ... not that I know of... I don't know nothing about that."
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in reason to prove or disprove any disputed fact that is of consequence to the

determination of the action." (Evid. Code, § 210.) As we have repeatedly

observed, the trial court is "vested with wide discretion in determining relevance

under this standard." (E.g., People v. Kelly (1992) 1 Cal.4th 495, 523.)

The trial court concluded defendant's statement to the reporter denying any

knowledge of the crimes could be found by the jury to be a false statement

inconsistent with both (1) his police interview statement proclaiming he was

presentduring the crimes, but Albis and Cerda committed the murders, and (2) the

prosecution's strong, albeit ckcumstantial, evidence defendant committed the

murders. The trial court reasoned defendant's denial of knowledge of the crimes,

takentogether with his subsequent statements to the police, reasonably could be

viewed as part of an evolving plan to evade responsibility and deflect blame for

the crimes. Therefore, the trial court concluded defendant's videotaped statement

couldtend to prove consciousness ofguilt and, thus, the identity of the murderer.

(E.g., People v. Green (1980) 27 Cal.3d 1, 41.) We find no error in the trial

court's reasoning.

Defendant further contends the prosecution failed to lay a foundation that

defendant's statement was wilfully or deliberately false. (See People v. Albertson

(1944) 23 Cal.2d 550, 581-582 (cone. opn. of Traynor, J.); People v. Mickey

(1991) 54 Cal.3d 612, 671-672.) Assuming, without deciding, this objection was

not waived by failure to raise it at trial, we concludethe ckcumstances

surrounding the videotaped statement, and the patent inconsistencies between the

statement and defendant's subsequent statement to the police, provided the

necessary foundation.

Defendant claims the reporter's question regarding defendant's knowledge

of the crimes was so ambiguous as to render defendant's response irrelevant or at

leastmoreprejudicial than probative. Again, assuming, without deciding, this

21

Pet. App. 246



objection was not waived by failure to raise it during trial, we reject defendant's

contention as meritless. The question as reasonably construed called for any

knowledge defendant possessed regarding the perpetrator of the crimes.

Defendant also contends that, even if the substance of his statement to the

reporter was relevant and admissible, his demeanor as shown by the videotape was

either irrelevant or more prejudicial than probative under Evidence Code section

352. For these reasons, defendant asserts the trial court erred by failing to compel

the prosecution to accept defendant's proposed stipulation to inkoduction of the

contents of the statement, without introduction of the videotape itself, or by failing

to exclude the videotape altogether. Again, we find no abuse of discretion by the

trial court.

The trial court did not abuse its discretion in deciding defendant's demeanor

was relevant. The jury was permitted to decide whether defendant's pretrial

statements were false. Defendant's demeanor when making one of these

statements is highly probative on this issue. Because the videotape presentation

thus contained relevant information not covered by the defendant's proposed

stipulation, the prosecutorwas not requked to accept the stipulation in lieu of

showing the videotape. {People v. Edelbacher (1989) 47 Cal.3d 983, 1007; see

also People v. Karis (1988) 46 Cal.3d 612, 640.)

We also consider defendant's claim the trial court should have excluded the

videotape on the basis of undue prejudice. A trial court's exercise of discretion in

admitting or rejecting evidence pursuant to Evidence Code section 352 "will not

be disturbed on appeal unless there is a manifest abuse of that discretion resulting

in a miscarriage ofjustice." {People v. Miner (1988) 45 Cal.3d 227, 239.) Here

there was no such abuse. The trial court carefully balanced the probative value of

the videotape against its potential for prejudice to defendant. On this record, we

find no reason to disturb the trial court's ruling. Furthermore, because the
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evidence was admissible, there was no violation of defendant's federal

constitutional rights.

IV. Instructional Error

A. CALJIC No. 2.03

Defendant contends the trial court erred in instructing thejury on the

subjectof consciousness of guilt with CALJIC No. 2.03.6 Specifically, defendant

' argues this instruction improperly permitted thejury to infer "since [defendant]

made false statements ... at the time of the event he had a specific intent to steal

and a specific intent to kill."

Defendant's argument is belied by the text of the instruction itself. The

instruction on its face did not address the specific intent issues, which were

governed by other instructions. CALJIC No. 2.03 instructed the jury only to

consider defendant's false statement as a ckcumstance tending to prove

consciousness ofguilt; the instruction cautioned the jury the statement standing

alone is "not sufficientby itself to prove guilt." (See Peoplev. Kelly, supra, 1

Cal.4that p. 531.) We presume the jury followed the instruction as given. (E.g.,

People v. Frank (1990) 51 Cal.3d 718, 728.) Under these ckcumstances, the jury

could not have been misled by CALJIC No. 2.03 into improper inferences

regarding defendant's specific intent at the time the crimes were committed.

6 The jury was instructed as follows: "If you find that before this trial the
defendant made willfully false or deliberately misleading statements concerning
the charge upon which he is now being tried, you may consider such statements
as a ckcumstance tending to prove a consciousness of guilt but it is not sufficient
of itself to prove guilt. The weight to be given to such ckcumstance and its
significance, if any, are matters for your determination."
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Accordingly, defendant fails to demonskate instructing the jury with CALJIC

No. 2.03 violatedhis constitutional rights.7

B. CALJIC No. 2.11.5

Defendantnext contends the trial court erred by instructing the jury with an

unmodified version of CALJIC No. 2.11.5, which told the jury to disregard, for

purposes of determining defendant's guilt, the nonprosecution of other persons

allegedly involved in the crimes.8 Defendant contends this instruction undermined

other instructions regarding accomplice testimony, thereby unfakly restricting the

jury's evaluation of the testimony of Mendoza and Albis.9 In particular, defendant

contends this instruction barred the jury from considering any bias in these

witnesses' testimony resulting from grants of immunity.

We previously rejected this specific claim under substantially similar

ckcumstances. {People v. Price, supra, 1 Cal.4th at pp. 445-446.) In so doing,

we explained: "The purpose of the challenged instruction is to discourage the jury

from irrelevant speculation about the prosecution's reasons for not jointly

7 Because we conclude the videotaped statement was properly admitted into
evidence as tending to prove consciousness of guilt, defendant's related objection
to instructing the jury in terms of CALJIC No. 2.03 on the ground there was no
evidentiary support for the instruction is meritless. {People v. Kimble (1988) 44
Cal.3d 480,498, fn. 14.)

8 The jury was instructed: "There has been evidence in this case indicating
that a person otherthan defendant was or may have been involved in the crime
for which the defendant is on trial. You must not discuss or give any
consideration as to why the other person is not being prosecuted in this trial or
whether he has been or will be prosecuted."

9 Cerda did not testify at defendant's trial. Defendant correctly concedes
the instruction would have been proper if its application had been expressly
limited to Cerda. (E.g., Peoplev. Cox (1991) 53 Cal.3d 618, 667, fn. 13.)
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prosecuting all those shown by the evidence to have participated in the

perpekation of the charged offenses, and also to discourage speculation about the

eventual fates of unjoined perpetrators. {People v. Cox (1991) 53 Cal.3d 618,

668.) When the instruction is givenwith the full panoplyof witness credibility

and accomplice instructions, as it was in this case, [jurors] will understand that

although the separate prosecution or nonprosecution of coparticipants, and the

reasons therefor, may not be considered on the issue of the charged defendant's

guilt, a plea bargain or grant of immunity may be considered as evidence of

interest or bias in assessing the credibility of prosecution witnesses. {People v.

Sully [1991] 53 Cal.3d 1195, 1219.) Although the instruction should have been

clarified or omitted (see People v. Cox, supra, [53 Cal.3d] at p. 667; People v.

Williams (1988) 45 Cal.3d 1268, 1313), we cannot agree that giving it amounted

to error in this case." {Peoplev. Price, supra, 1 Cal.4th at p. 446.) Here, as in

Price, standard instructions on accomplice testimony were given; the Price

analysis is thus dispositive of defendant's claim.

C. CAUICNo.8.11

The trial court instructed the jury on implied malice in terms of CALJIC

No. 8.11 (1983 rev.).10 As theAttorney General concedes, the trial court erred by

10 The instruction as given reads in relevant part:
"'Malice1 may be either express or implied .... ffl] Malice is implied

when the killing results from an intentional act, the natural consequences ofwhich
are dangerous to life, which act was deliberately performed by a person who
knows that his conduct endangers the life of another and who acts with conscious
disregard for life.

"When it is shown that a killing resulted from the intentional doing of an
act with implied malice, no other mental state need be shown to establish the
mental state ofmalice aforethought...."
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giving this instruction. The case against defendant was tried on a felony-murder

theory; therefore, malice, whether express or implied, was irrelevant. (SeePeople

v. Dillon (1983) 34 Cal.3d 441, 475.)

Defendant contends the implied malice instruction misled the jury in two

respects. Fkst, defendant asserts the instruction injected confusion into the intent

instructions properly given under the felony-murder theory. Second, defendant

asserts the implied malice instruction prevented the jury from properly

understanding that intent to kill was a necessary element of the special

ckcumstance charges.11 We do not believe, however, there is "a reasonable

likelihood" the jury understood the instructions as the defendant asserts. {Estelle

v. McGuire (1991) 502 U.S. 62, 72 [116 L.Ed.2d 385].) In making this

determination, we have considered the specific language challenged, the

instructions as a whole and the jury's findings. {People v. Mincey (1992) 2 Cal.4th

408,451; People v. Kelly, supra, 1 Cal.4th at pp. 525-526.)

The trial court, using modified versions of CALJIC Nos. 3.31 (1980 rev.)

and 8.21, correctly instructed the jury that the intent necessary to find defendant

guilty of fkst degree murder under the felony-murder theory was a specific intent

to commit one or more of the felonies underlying the charge. The trial court also

correctly instructed the jury on the elements of the underlying felonies. (See

CALJIC Nos. 14.50 (1981 rev.), 9.10 (1982 rev.).) In light of these instructions,

11 Because the murders in this case occurred after our decision in Carlos v.
Superior Court (1983) 35 Cal.3d 131 and prior to our decision in People v.
Anderson (1987) 43 Cal.3d 1104, defendant was tried by agreement under the rule
set forth by this court in Carlos. Therefore, the trial court instructed the jury, with
a modified version of CALJIC No. 8.80 (1984 rev.), that, in order to find any of
the special ckcumstances true, it must fkst find defendant, whether acting as a
principal or an aider or abettor, intended to kill.
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which clearly applied to the evidence presented and the arguments made during

the trial, we do not find a reasonable likelihood the unnecessary definition of

implied mahce included in the instructions misled the jury about the intent

necessary to convict defendant ofmurder under a felony-murder theory. When the

instructions are viewed as a whole, it is clear the implied malice instruction related

only to the general definition of murder given to the jury. The jurors would not

have been misled by the inclusion of this surplus instruction. (See People v.

Williams (1988) 45 Cal.3d 1268, 1310-1311; People v. Duncan (1991) 53 Cal.3d

955, 972-973 [inclusion of mahce in definition of murder, where case tried on

felony murder theory, not prejudicial].)

Next, defendant asserts there is a reasonable likelihood the jury was misled

by the implied malice instruction when assessing the intent necessary to find him

guilty of the special ckcumstances charged, because no instruction was given

specifically differentiating the intent to kill requked for the special ckcumstances

findings from the mental state requked for implied malice murder. Furthermore,

defendant contends the jury confusion was compounded by the references to

"mental state," as opposed to "intent to kill," found in the instruction addressing

the sufficiency of ckcumstantial evidence necessary to support a special

ckcumstances finding.

We find no reasonable likelihood the erroneously given implied malice

instruction would have misled the jury in assessing defendant's culpability for the

special ckcumstances charged. The trial court instructed the jury with a modified

version of CALJIC No. 8.81.17 (1984 rev.), which specified the felony-murder

special ckcumstances could not be found true unless the prosecutionproved

"[t]hat the defendant intendedto kill a human being or intended to aid another in
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the killing ofa human being."12 The same information was also imparted with a

modified CALJIC No. 8.80 (1984 rev.), which told the jury defendant's intent to

kill, or intent to aid in killing, had to be proven beyond a reasonable doubt.

In light ofthese specific and clear instructions, we find no reasonable

likelihood the surplus implied malice instruction would have misled a reasonable

jury inreaching verdicts onthe special ckcumstances.13 Ourfinding is buttressed

by the prosecutor's express acknowledgment, in his summation, that the special

ckcumstancesrequked intent to kill. (See People v. Kelly, supra, 1 Cal.4th at

p. 526 [closing arguments correctly explaining relevant law considered in

evaluating prejudice from erroneous jury instruction]; People v. Moore (1988) 47

12 With respect to the multiple murder special ckcumstance, the trial judge
instructed the jury with a modified version of CALJIC No. 8.81.3, which read as
follows:

"To find the special ckcumstance, referred to in these instructions as
multiple murder convictions, is true, it must be proved:

"1. That the defendant has in this case been convicted of more than one

offense of murder in the fkst or second degree.
"2. That in both of these offenses of murder the defendant intended to kill

or intended to aid in the killing of a human being."

13 Defendant may be understood to claim the failure to define the terms
"intentto kill" or "specific intent to kill" rendered the jury instructions
unconstitutional, because the jury was not provided with a basis for separating
capital crimes from other murders. Defendant's contention lacks merit. Fkst, we
have concluded that no confusion arose from the instructions given relating to
intent Second, the terms are readily understandable. No prejudice could have
resulted from the failure to instruct the jury on the meaning of intent in the
language that defendant now suggests. Since the jury was properly instructed to
find intent to kill, defendant's constitutional claim is meritless. (See People v.
Anderson, supra, 43 Cal.3d at pp. 1138-1148; Carlosv. Superior Court, supra, 35
Cal. 3d 131.)
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Cal.3d 63, 87-89 [closmg arguments demonskate adequacy of instruction on issue

of corroboration requked for accomplice testimony].)

D. CALJICNos. 4.2land4.22

Defendant next alleges the jury was not properly informed voluntary

intoxication could negate the intentto kill requked for the special ckcumstances.

Hefaults the trial court for giving the version of CALJIC No. 4.21 (1981 rev.)

requested bydefense counsel and for giving CALJIC No. 4.22 (1981 rev.), which

defines voluntary intoxication.

Defendant's jury was instructed on the interplay between intent and

voluntary intoxication asfollows: "ffl] In the crime ofmurder ofwhich defendant

is accused in Counts 1 and 2 of the information, a necessary element is the

existence in the mind of the defendantof the specific intent to kill. ffi] If the

evidence shows that defendant was intoxicated at the time of the alleged offense,

the juryshould consider his state ofintoxication indetermining if defendant had

such specific intent, [ftl If from all the evidence you have a reasonable doubt

whether defendant formed such specific intent, youmust give the defendant the

benefit of the doubt and find that he did not have such specific intent." The

standard definition of voluntary intoxication followed. Instructions on the special

ckcumstances allegations preceded and followed thevoluntary intoxication

instructions.*

Defendant first contends that under these instructions the jury would not

have understood voluntary intoxication could negate the intent requked for the

special ckcumstances. Rather, the jury, he asserts, would have incorrectly

construed CALJIC No. 4.21 as adding an intentelementto felonymurder. We do
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not find a reasonable likelihoodthe jury understood the instructions as defendant

contends.14

Fkst, the voluntary intoxication instruction referred to "the crime of murder

ofwhich defendant is accused in Counts 1 and 2 of the information." The special

ckcumstanceswere allegedunder the murder counts charged in counts 1 and 2 of

the information. Furthermore, the jury was instructed, through versions of

CALJIC Nos. 8.80, 8.81.3 and 8.81.7, within close proximity of the voluntary

intoxication instructions that intent to kill was a necessary element of the special

ckcumstances. Thejury was not instructed that intentto kill was an elementof

felony murder, and was indeed told an "unintentional or accidental" killing could

be murder under that doctrine. (See CALJIC No. 8.21.) Finally, both attorneys

discussed the intent to kill requkement of the special ckcumstances in thek

summations. Under these ckcumstances, we believe the instructions taken as a

wholewere understood as allowing voluntary intoxication to be considered in

relation to the intent to kill requkement of the special ckcumstances.

14 Defendant's trial counsel made an informed tactical choice to limit the
voluntary intoxication instruction to the special ckcumstance allegations and not
to include in the charge the specific intent crimes of attempted rape, robbery and
burglary. The instruction given, ofwhich defendant now complains, is the one
drafted and requested byhis attorney. Although counsel neglected to expressly
include reference to the special ckcumstances, the record shows counsel "made a
conscious, deliberate tactical choice between having the instruction and nothaving
it." {People v. Cooper (1991) 53 Cal.3d 771, 831.) Defendant's claim of
reversible error is therefore also barredby the invited error doctrine. {Ibid.;
People v. Marshall (1990) 50 Cal.3d 907, 931; see also People v. Kelly, supra, 1
Cal.4th atp. 535 [court not requked sua sponte to rewrite standard instruction that
correctly states the law].)
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We also find no error in the court's instructing the jury with CALJIC No.

4.22. We are not persuaded there is any likelihood the standard definition of

voluntary intoxication found in this instruction negatively affected the jury's

deliberations.15

Defendant also complains of the court's giving the standard pattern

instructions on ckcumstantial evidence (CALJIC No. 2.01 (1979 rev.)), and

ckcumstantial evidence relating to special ckcumstances (CALJIC Nos. 8.83 and

8.83.1). His claims of error in these instructions have been repeatedly rejected by

this court. {People v. Freeman, supra, 8 Cal.4th at pp. 505-506; People v.

Jennings (1991) 53 Cal.3d 334, 386.) Defendant advances no persuasive reason

for us to reconsider our prior decisions.

V. Insufficiency of Evidence of Intent to Kill

Defendant next contends the jury's implied findings of intent to kill in

connection with the special ckcumstances are not supported by sufficient

evidence. We disagree.

The standard of review is well established. '"In reviewing the sufficiency

of evidence for a special ckcumstance' - as for a conviction - 'the question we ask

is whether, after viewing the evidence in the light most favorable to the People,

any rational trier of fact could have found the essential elements of the allegation

beyond a reasonable doubt'" {People v. Rowland (1992) 4 Cal.4th 238, 271,

quoting People v.Mickey, supra, 54 Cal.3d atp. 678, italics in original.)16 "In a

15 We have considered the interplay among all of the intent instructions given,
including the implied malice instruction, and have found no reasonable likelihood
a reasonable juror would have been misled in his or her deliberations.
16 As in priordecisions, "[w]e neednot, and do not, reach the question
whether the sufficiency-of-evidence review specified in the text is requked under
the due process clause of the Fourteenth Amendment to the United States

(footnote continued on nextpage)
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case, such as thepresent one, [where the finding is] based upon ckcumstantial

evidence, we must decide whether the ckcumstances reasonably justify the

findings ofthe trier offact, but ouropinion thatthe ckcumstances also might

reasonably bereconciled with a confrary finding would notwarrant reversal of the

judgment. [Citation.]" {People v. Proctor (1992) 4 Cal.4th 499, 528-529.)

Our review of the record reveals substantial evidence from which a rational

jury could find beyond areasonable doubt defendant possessed the requisite intent

tokill the Galloways. Fkst, sufficient evidence was present from which a rational

jury could find defendant personally killed the Galloways. Defendant admitted he

entered the Galloway house, albeit with others, on the evening of the murders in

order to steal money. Defendant's hand was injured the night of themurders.

Expert testimony linked leg and pubic hak found on Mrs. Galloway's clothes to

defendant. Mendoza testified he observed defendant with blood on his clothing.

Mendoza also testified defendant told his party guests he had "knocked them

smooth out" or that he had "blipped somebody."

Second, sufficient evidence was presented from which a rational jury could

conclude beyond a reasonable doubt the assailant, defendant, possessed the

specific intent to kill the Galloways. While not determinative, the nature ofthe

Galloways' wounds, multiple blows to the head and body, supports an inference

thek assailant intended to kill them. (Cf.People v. Mincey, supra, 2 Cal.4th at

pp. 433-434 [nature ofwounds probative ofintent to torture]; People v. Proctor,

(footnote continuedfrom previous page)

Constitution and/or the due process clause of article I, section 15 of the California
Constitution." {People v. Rowland, supra, 4 Cal.4th atp. 271, fn. 11.)
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supra, 4 Cal.4th at pp. 529-530 [nature of killing probative of premeditation and

deUberation].) Moreover, the prosecutor presented evidence that the victims knew

defendant, and that lighting conditions in the victims' home would have enabled

them to identify defendant. Finally, the crime scene evidence, and defendant's

statement, suggested missing pieces of the child's rocking chak had been used in

one or both of the killings; the assailant, the jury could infer, had deliberately

taken the chak from the living room to the hallway and torn it apart for use as a

weapon, again indicating an intent to kill or seriously injure. In light of this

evidence, a rational jury could conclude beyond a reasonable doubt defendant

intended to kill the victims in order to prevent them from identifying him.

Finally, a rational jury could conclude beyond a reasonable doubt

defendant's intoxication on the night of the murders did not negate his intent to

kill. Little evidence was presented from which the jury could judge the effects of

the defendant's voluntary intoxication. Defendant smoked an unspecified quantity

of cocaine and mayhave consumed an unspecified quantity of beer and marijuana.

The only testimony relating to the effect ofwhatever substances defendant

consumed the night of the murders was the testimony of defendant's neighbor

Mark Pina. Pina testified defendant looked "sprung" and exhibited the following

symptoms of cocaine usage: "talksfast, repeats things, and you try and tell them

something and it doesn't —they don't seem to hear it." Contrary to defendant's

contention, this sparse evidence does not compel us to find that the only rational

conclusion a jury could have reachedwas defendant was incapable of forming a

specific intent to kill dueto his voluntary intoxication. (Cf. People v. Williams,

supra, 45 Cal.3d at pp. 1311-1312 [witness's testimony defendant actedlike he

consumed LSD insufficient to support instruction on voluntary intoxication];

People v. Carr (1972) 8 Cal.3d 287, 294-295 [evidence defendant consumed
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unspecified quantity of alcohol or drugs insufficient to support instruction on

diminished capacity].)

On this record, a rational jury could have concluded beyond a reasonable

doubt defendant intentionallykilled the Galloways.

VI. Contentions Relating to Attempted Rape

Defendant raises several objections relating to the attempted rape special

ckcumstance. We address defendant's contentions in turn.

A. Inadequate Notice

Defendant asserts hereceived inadequate notice the prosecution was relying

upon attempted rape as an alternate basis to support the rape special ckcumstance.
Defendant claims the failure specifically to charge attempted rape as abasis ofthe

rape special ckcumstance violated his statutory rights under sections 190.1, 190.2
and 190.4 and his constitutional rights ofdue process, equal protection and notice

of the charges againsthim.

The original information, the first amended information and the second

amended information charged defendant with rape and alleged a special

ckcumstance ofmurder while engaged inthe commission ofrape. The second

amended information pleaded the rape special ckcumstance as follows: "It is

further alleged the murder ofModena Shores Galloway was committed by

defendant, TRACY CAIN, while the defendant was engaged in the commission of
rape in violation ofPenal Code Section 261, within the meaning of section
190.2(a)(17)." Section 190.2, subdivision (a)(17) states in relevant part: "The
murder was committed while defendant was engaged inor was an accomplice in

the commission of, attempted commission of, or the immediate flight after

committing or attempting to commit the following felonies: [10 .. • ffl] (iii)
Rape in violation ofSection 261." (Italics added.)
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Following the prosecutor's rebuttal argument in whichthe prosecutor

stressed a finding of attempted rape was sufficient to find defendant guiltyof the

rape special ckcumstance, the trial court raised the issue of whether the

information hadprovided defendant with sufficient notice of the attempted rape

basis ofthe special ckcumstance. The court stated its inquiry was triggered by the

fact the information specifically enumerated attempted robbery in the robbery

special ckcumstance allegation, but did notspecifically enumerate attempted rape

in therape special ckcumstance allegation. Under these ckcumstances, the court

wished to ascertain whether defense counsel believed he had been misled. The

prosecutor reminded the court he had argued attempted rape inhis opening

statement and attempted rape was included in the agreed jury instruction for the

special ckcumstances. Defense counsel stated hewas aware of the differences in

the language used in the information, buthe also was familiar with section 190.2.

Hewas not surprised by the prosecutor's argument, believed the prosecutor had the

right to make the argument, and believed his client was not prejudiced by the

prosecutor's reliance upon attempted rape as a basis for the rape special

ckcumstance.

We find no statutory error in the language used to allege the rape special

ckcumstance. Although consistency in the form of charging special ckcumstances

is preferable, the rape special ckcumstance as alleged satisfactorily "charged"

defendant andwas not misleading. (§§ 190.1, subds. (a) & (c); 190.4, subd. (a).)

Under the statute, the rape special ckcumstance specifically includes that the

crime was committed during the "attempted commission of a rape." (§ 190.2,

subd. (a)(17).) The information specifically referred to the statute defining the

special ckcumstance. Under these ckcumstances, the rape special-ckcumstance

allegation provided the express notice ofthe charges against defendant requked

under state law in a capital case. (See People v.Morris (1988) 46 Cal.3d 1, 17,
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disapproved on other grounds, In re Sassounian 9Cal.4th 535, 543-544, fn. 5
[purpose of charging requkement of section 190.4 in capital cases is to provide
defendant with express notice offelony underlying special ckcumstance or felony

murder theory].)

Furthermore, since the information was sufficient to provide the requked

notice, and defendant's counsel stated defendant was neither surprised nor

prejudiced by the argument and instructions relating to attempted rape as the basis
of the rape special ckcumstance, defendant's constitutional right to notice of the
charges against him was not compromised. (Cf. People v. Crawford (1990) 224
Cal.App.3d 1, 7-9 [defendant's rights not compromised where ckcumstances of
trial provided notice that prosecution was proceeding under felony-murder theory];
People v. Scott (1991) 229 Cal.App.3d 707, 712-718 [same].)17

17 Because we conclude the rape special ckcumstance as alleged was both
statutorily and constitutionally adequate, we do not further consider defendant's
claim that permitting the jury to base its special ckcumstance finding on attempted
rape resulted in a"constructive amendment" of the information. Furthermore,
because we find neither error nor prejudice, defendant's ineffective assistance of
counsel claim must be rejected also. We doubt, moreover, whether the principal
"error" alleged, i.e., counsel's failure to claim surprise and prejudice where there
was none, could be considered constitutionally deficient performance even if
prejudicial. Effective assistance does not requke counsel to refrain from frankness
and honesty in his or her dealings with the court. (Cf. Nix v. Whiteside (1985) 475
U.S. 157, 171-176 [counsel's successful effort to prevent defendant from perjuring
himself is not ineffective assistance]; cf. Lockhart v. Fretwell (1993) 506 U.S.

122 L.Ed.2d 180, 188-190 [counsel's failure to raise objection was not
rneffective assistance where objection would have been based on decision that was
later overruled; test ofprejudice is not outcome determination alone, but impact on
fairness ofthe adversary proceedings].) To the extent defendant perfunctorily
asserts other constitutional claims without adequate development, these claims are
not properly made and therefore are rejected.
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B. Instructing with Modified Version ofCALJIC No. 8.81.17

Defendantcontends the version of CALJIC No. 8.81.17 given to the jury

wasmisleading. Thejury was instructed:

"To find the special ckcumstance referred to inthese instructions as murder

inthe commission ofa burglary, a robbery ora rape, is true, it must be proved:

"1. That the murder was committed while the defendantwas engaged in or

was an accomplice in the commission or attempted commission ofaburglary, a

robbery, or a rape.

"2. That the defendant intended to kill a human being or intended to aid

another in the killing of a human being.

"3. That the murderwas committed in order to carry out or advance the

commission of the crime of a burglary, a robbery, or a rape or to facilitate the

escape therefrom or to avoid detection. In other words, the special circumstances

referred to in these instructions is [sic] not established ifthe burglary, robbery or

rape was merely incidental to the commission of the murder." (Emphasis added.)
Defendant contends the failure in the thkd paragraph of the instruction to

refer explicitly to attempted rape permitted the jury to ignore the question whether

the acts constituting attempted rape "were merely collateral to and occurred

subsequent to the commission ofthe murder." We find no reasonable likelihood

the jury interpreted the instruction as defendant suggests. {Estelle v. McGuire,
supra, 502 U.S. at p. 72 [116 L.Ed.2d 385, 400].) Rather, it is obvious from the
challenged instruction, the special verdict forms, and other instructions given (e.g.,
CALJIC No. 8.80), the court used "burglary, robbery or rape" as generic terms for

the special ckcumstances, which also included the attempted commission of these

crimes. Therefore, the failure specifically to include the word "attempt" in the

thkd paragraph ofthe instruction could not have misled the jury.
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C. Failure to Instruct on Elements ofAttempt

The trial court instructed defendant's jury on the elements of an attempted

rape special ckcumstance interms ofCALJIC No. 8.81.17 and on the elements of

rape interms ofCALJIC No. 10.00. Neither party requested and the trial court did

not instruct thejury on the elements of attempt as set forth in CALJIC No. 6.00.

The juryfound defendant not guilty ofthe separate rape count, butspecifically

found defendant guilty of the attempted rape special ckcumstance. The Attorney

General concedes the failure to instruct the jury on the elements of an attempt was

error.

Defendant argues the failure to instruct is reversible per se. Defendant is

wrong. The omission ofinstruction on the elements ofa special ckcumstance is

subject to harmless error analysis. {People v. Odle (1988) 45 Cal.3d 386, 410-416

[failure to instruct on elements ofpeace-officer-murder special ckcumstance].) In

this case, we are convinced the omission of the instruction defining attempt was

harmless beyond a reasonable doubt and did notaffect the jury's verdict.

CALJIC No. 6.00 (5th ed. 1988 bound vol.) states: "[f| An attemptto

commita crime consists of two elements, namely, a specific intent to commit the

crime, and a dkect but ineffectual act done toward its commission." As the

Attorney General persuasively argues, insofar as relevant here this instruction

merely restates the common meaning of"attempt." To attempt an act is to "try" or

"endeavor to do orperform" the act. (Webster's New Internat. Diet. (2d ed. 1958)

p. 177.) Defendant could not "try" to rape Modena Galloway without intending to

do soand doing an act toward the rape's commission. In finding defendant

attempted or tried to rape Modena Galloway, the jury thus necessarily considered

and found to be true the elements set forth in CALJIC No. 6.00. As the prosecutor

argued totiie juryinhis closing statement, no explanation other than rape or

attempted rape was sufficient to explain the position ofModena Galloway's body
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and the presence ofthe pubic and body haks in her clothes. Under these

ckcumstances, we conclude omission ofthe attempt instruction did not contribute

to the verdict obtained; thejurynecessarily made the requisite findings necessary

to hold defendant liable for this special ckcumstance. Our conclusion precludes

finding prejudice, whether under the federal constitutional standard {Chapman v.

California (1967) 386 U.S. 18, 24; Yates v. Evatt (1991) 500 U.S. 391) or that for

state law error {People v. Watson (1956) 46 Cal.2d 818, 836). For the same

reason, defendant's related claim ofineffective assistance ofcounsel in failing to

request a definitional instruction is also unavailing.

D. Failure toInstruct Intoxication Can Negate Specific Intent to Rape

The trial court instructed the juryon the effect of intoxication, but, at the

request of defense counsel, limited the application of the instruction to the intent

to kill element ofthe special ckcumstances. Defendant contends he was

prejudiced by the failure of the court to instruct the jury intoxication also can be

considered in determining the existence of specific intent to rape.

As akeady noted, defense counsel's request for the instruction bars this

contention under the doctrine of invited error. {People v. Cooper, supra, 53

Cal.3d at p. 831; People v. Marshall, supra, 50 Cal.3d at pp. 931-932.) Any error,

moreover, was clearly harmless. Because the jury found all ofthe special

ckcumstances to betrue, weknow the juryrejected defendant's claim that

voluntary intoxication negated the specific intent to kill elements of the special
ckcumstances. No evidence was presented from which ajuryrationally could

have found defendant, despite his asserted intoxication, intended to kill Mr. and

Mrs. Galloway, but because ofthat same intoxication did not form the intent to

rape Mrs. Galloway. By finding defendant attempted to rape Mrs. Galloway, the
jury necessarily found the requisite intent. Any error was thus harmless under
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either federal or state standards. Again, the related claim of ineffective assistance

of counsel fails for the same reason.

E. Sufficiency ofEvidence

Defendant next contends the record lacks substantial evidence to support

tiie jury's findings (1) hespecifically intended to rape; (2) he committed attempted

rape; and (3) Modena Galloway's murder occurred during the commission of

attempted rape. Applying the standard ofreview setforth, ante, at page [typed

maj. opn. at pp. 31-32], we rejectdefendant's claims.

Defendant contends the record is devoid of evidence of specific intent to

rape. A rational jury, however, clearly could have concluded otherwise. Modena

Galloway's body was found in a position and state of dress suggestive of rape or

some type of sexual assault. Body and pubic haks similar to defendant's, and

unlike those of others possibly involved in the crimes, were found in Modena

Galloway's panties, pajama top, and socks. The juryrationally could conclude

defendant partially unclothed himself and the victim for the purpose of sexual

intercourse.

Defendant next contends the evidence is insufficient to support a finding he

was the rapist. He specifically attacks what he believes is the inconclusiveness of

the hak identification testimony. However, this testimony, if believed and

construed favorably to the People, eliminated as the source of thehaks found on

Mrs. Galloway's clothing all persons defendant claimed were present at the

murders with the exception of defendant. It thus provided substantial evidence

from which a rational jury could conclude defendant was the personwho

attempted to rape Modena Galloway. This evidence was further buttressed bythe

substantial evidence defendant committed the other crimes against the Galloways

alone.

40

Pet. App. 265



The felony-murder special ckcumstance(§ 190.2, subd. (a)(17)) requkes

that tiie murder was committed "while the defendant was engaged in or was an

accomplice in the commission of, attempted commission of, or the immediate

flight after committing or attempting to commit" certain enumerated felonies,

including rape. Defendant contends the attemptedrape in this case was merely

incidental to the murder. Defendant also contends the evidence is insufficient to

support a finding the attempted rape was commenced prior to the victim's death.

We again reject defendant's claims.

Fkst, a rational jury could have concluded from the evidence that defendant

intended to rape Modena Galloway in addition to stealing from the Galloways.

The theory presented at trial and supported by substantial evidence was the

murders were committed to advance the other felonies and to conceal defendant's

identity as the perpekator. No evidence supports the contrary conclusion, that the

attempted rape was somehow committed in order to facilitate or further the

murders.

Second, defendant attempts to undermine the jury's finding by claiming the

evidence does not prove the attempted rape began prior to death. No evidence,

however, was presented to support the opposite conclusion, and we have

previously held that "in the absence of any evidence suggesting that the victim's

assailant intended to have sexual conduct with a corpse [citation], we believe that

the jury could reasonably have inferred from the evidence that the assailant

engaged in sexual conduct with the victim while she was still alive ...." {People

v. Ramirez (1990) 50 Cal.3d 1158, 1176.) We specifically note the lack of

evidence from the pathologist or the criminalist that the victim's body was moved

or disturbed after death. In addition, the presence of foreign haks, including a

pubic hak fragment, in Modena Galloway's socks supports a rational inference the

victim resisted the attempted rape by kicking.
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VII. Sufficiency of Evidence of Count 6, Burglary

Counts 3 and 6 of the second amended information charged defendant with

separate counts of burglary. Count 3 addressed the burglary occurring at the time

the Galloways were murdered. Count 6 addressed the burglary occurring on

Saturday morning when the fingerprints were erased. During deliberations, the

jury requested an explanation of the difference between the burglaries charged in

the two counts. In response, the trial court read the counts as charged in the

second amended information. The trial court also told the jury: "So in simple

language it is alleged that there was [sic] two separate and distinct acts of

burglary. The jury returned guilty verdicts on both counts in the first degree.

Consistent with his taped statement to the police, defendant admits he

entered the Galloways' house a second time. He contends, however, the only

purpose of this entry was to wipe away fingerprints. Defendant argues there is no

evidence he entered the second time with the intent to take property belonging to

the Galloways or took any property during this entry. While the evidence of

defendant's guilt on this count is not overwhelming, we find sufficient evidence to

support the jury's verdict.

"'Although the People must show that a defendant charged with burglary

entered the premises with felonious intent, such intent must usually be inferred

from all of the facts and ckcumstances disclosed by the evidence, rarely being

dkectly provable. [Citations.] When the evidence justifies a reasonable inference

of felonious intent, the verdict may not be disturbed on appeal. [Citations.]'"

{People v. Price, supra, 1 Cal.4th at p. 462, quoting People v. Matson (1974) 13

Cal.3d 35,41.) The evidence presented at trial demonstrated defendant returned

from the Galloways' home with blood on his clothes and a roll of cash. No other

property known to have been taken from the Galloways' home, such as the VCR

and jewelry box, was seen until later on Saturday after the defendant entered the
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home a second time. The jurytherefore could reasonably conclude the items in

question were taken during the second entry to the Galloways' home.

Furthermore, a reasonable jurycould conclude defendant possessed some

proprietary interest in the items once they were removed from the Galloway home.

Defendant was present when Mendoza attempted to sell the VCR and jewelry to

Sean Sampson and Richard Willis. Mendoza told Sampson the VCR was stored at

defendant's house. Defendant warned Sampson and Willis not to tell anyone about

the attempted sale. Moreover, Mendoza testified defendant coerced him into

driving the goods to a drainage canal where defendant threw them into the water.

The VCR was later found at this location. Mendoza's testimony was corroborated

on this point by the testimony ofKathy Lazoff, who overheard Mendoza and

defendant arguing about the use ofMendoza's truck. Albis also overheard an

argument between Mendoza and defendant at the relevant time.

From this evidence ajurycould rationally infer defendant was involved in

the taking ofthe VCR and the jewelry box and therefore defendant entered the

Galloway home with the intent to take additional property. In addition, defendant

admitted that while in the Galloway house onSaturday morning, hewrapped up

and took away pieces ofthe broken rocking chak, pieces which may have been the

weapon used in one or both of the killings. The jury could reasonably infer he

entered with intent to commit that act of larceny.

VIII. Prosecutorial Misconduct

Defendant contends several statements included by the prosecutor in his

closing argument constituted misconduct. We reject defendant's claims.

Fkst, defendant waived his right to appellate review of each ofthe

prosecutorial comments he now challenges, because he failed to object and request

curative admonitions in the trial court. {People v. Benson (1990) 52 Cal.3d 754,

794.) The "close case" exception relied upon by defendant to avoid the waiver bar
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is no longer recognized. {People v. Carrera (1989) 49 Cal.3d 291, 321.) "[T]hat

a case is close does not in and of itselfexcuse the failure to object or impose a

duty on the trial court to intervene in the absence ofobjection. [Citation.]" {Ibid.)
In the alternative, defendant contends failure to object to the prosecutor's

statements constituted ineffective assistance of counsel. Therefore, we next

address defendant's claims of misconduct on the merits. In so doing, we inquke as

to whether there is a reasonable likelihood thejury misconstrued the prosecutor's

words in the manner suggested by defendant. {People v. Clair (1992) 2 Cal.4th

629, 663.) Applying this standard, we find no misconduct. Therefore, defendant's

ineffective assistance of counsel claim is groundless.

7. Intent to Kill

Defendant claims the prosecutor committed misconduct byincluding the

following statements in his discussion ofthe intent to kill requkement for the

special ckcumstances: (1) "[i]ntent to kill is not an issue"; (2) intent to kill is a
"very low mental state"; (3) "[a] dog can intend to kill"; and (4) "the defendant

wasn't so strung-out or so drunk or anything like that he reached a state ~ amental

state lower than that of a dog."

The prosecutor's first statement when viewed in context did not advise the

jury that intent to kill was not an issue in the case. Rather, the jury would have
understood the prosecutor to argue intent to kill was obviously proven given the

evidence presented during the trial, especially the photographs ofthe Galloways'

bodies.18

18 The context was as follows: "Now, there are a lot of matters in the
instructions that aren't going to bein dispute ffl] There's obviously a
burglary here. There's obviously arobbery, two deaths that resulted from that.
Intent to kill isnot an issue. After all, look at the pictures flf] The purpose of
seeing them is to see what happened. The purpose is not to horrify you ffl]

(footnote continued onnext page)
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The prosecutor's remaining comments, understood in context, did not

amount to misconduct. The prosecutor used these expressions in an attempt to

contrast intent tokill, which may be formed quickly and irrationally, with more

deliberative intellectual activities ("[h]igher mathematics," inhis example). We

believe the jury likely would have understood the prosecutor's comments in this

unobjectionable way.

2. Rape andAttempted Rape

Defendant contends four prosecutorial misrepresentations "relating to the

rape charge undoubtedly convinced the jury that it must reach some finding
favorable to the [prosecution relating to rape, even ifit were not convinced by the

actual testimony in the record."

Defendant first claims misconduct arising from a discrepancy between the

prosecutor's characterization ofaportion of Dr. O'Halloran's testimony and the
actual testimony. Defendant claims the prosecutor went beyond the evidence in
his argument (see People v. Benson, supra, 52 Cal.3d at pp. 794-795) by stating
Dr. O'Halloran testified about blood "coming out ofthe vaginal area - a skeam of

dried blood," when the doctor's testimony explained the stream was "postmortem

decomposition fluid rather than blood from an injury."

In his argument, the prosecutor urged the jury to look at the pictures of
Mrs. Galloway, because the pictures showed arape scene. He then stated: "A

(footnote continuedfrom previous page)

What we have here isobviously a first-degree murder and an intentional
lulling fl[] You look at Mr. Galloway, and you look at Mrs. Galloway, and
you look at the diagrams, the body diagrams the autopsy surgeon did. That didn't
take a second. That took time." The prosecutor then discussed intoxication as it
affects intent to kill.
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number of them are very, very explicit and bloody, and look at them, not from the

point ofview ofhorrifying yourself, but [from] the point ofview ofwhat *

happened there, [f] And you can see there's the blood Dr. O'Halloran talked

about coming out ofthe vaginal area, and itsnot at all a pleasant site [sic]. You

see it for example on this People's No. 7. Obviously, a skeam of dried blood that

he referred to."

The prosecutor did not mischaracterize Dr. O'Halloran's testimony. The

doctor testified there was "a skeak of brownish-redmaterial that appeared to be

blood coming from orcoming from close toher vaginal area." Dr. O'Halloran

also testified that the photograph in question "show[ed] the streak ofbloody fluid

coming from the vaginal area." Dr. O'Halloran's subsequent testimony attributing

the source of the blood to postmortem fluid draining out of the body rather than an

injury did not change the fact the photograph showed adried, bloody fluid coming

out ofthe vagina. The prosecutor properly used this one photograph to illuskate

the point that, while viewing the photographs was unpleasant, itwas important for

the jury to do so.

Defendant next characterizes the following statement by the prosecutor as

"inflammatory rhetoric:" "[W]hat in the hell is the defendant's pubic hak doing on

Mrs. Galloway's panties ifhe didn't rape her or attempt to rape her?" We do not

view this statement in the same lightas defendant. Rather, we believe the

statement was simply fak commentary on the evidence inkoduced at trial. (See

People v.Kaurish (1990) 52 Cal.3d 648, 683.)

Defendant next claims the prosecutor impermissibly went beyond the

record in attributing the haksfound onMrs. Galloway's clothing to defendant,

when the criminalist's testimony was more equivocal, e.g., the haks "could have

comefrom defendant" and defendant's hak was "similar in all respects that I could

measure."
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The prosecutor's argument was proper. As to the key pubic hak found on

the victim's panties, the criminalist eliminated microscopically or by

electrophoresis testing all the people, except defendant, who defendant claimed
were present when the Galloways were murdered. Furthermore, the criminalist

testified all of thehaks retrieved from Mrs. Galloway's clothing were

microscopically similar to defendant's hak and defendant's pubic hak possessed
distinctive characteristics. Under such ckcumstances, it was proper for the

prosecutor to draw the inference the hak on Mrs. Galloway's clothes was
defendant's hak. (See People v. Kaurish, supra, 52 Cal.3d at p. 683.)

Finally, having concluded the attempted rape special ckcumstance was

properly put before the jury, we also reject defendant's claim the prosecutor should
not have been permitted to refer to attempted rape in his summation.

IX. Ineffective Assistance of Counsel in Closing Argument

In addition to the claims of ineffective assistance of counsel addressed

previously herein, defendant also contends his counsel rendered ineffective
assistance in delivering his guilt phase closing argument. Specifically, defendant

asserts the argument was deficient in the following ways: (1) inclusion of factual

errors regarding money stolen from the Galloway home; (2) inclusion of legal
error in explaining the necessity of finding intent to kill; (3) failure effectively to
present avoluntary intoxication defense; and (4) failure to address the attempted
rape basis of the rape-murder special ckcumstance. We address each claim in

turn.

Defendant objects to five purported factual misstatements by trial counsel

relating to the money taken from the Galloway home: "we know awallet was

taken"; "[t]he property that was taken was money;" "he stole this money";

defendant "admitted he got $500"; and "there's a probability" defendant was

"guilty of robbery." Defendant claims these admissions were not supported by the
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evidence presented at trial and no rational explanation exists for inclusion of these

statements in trial counsel's argument. We disagree.

Each of these statements embodies an inference consistent with (ifnot

actually drawn from) defendant's statement to the police. In thatstatement,

defendantmade certain admissions relating to his entry of and taking property

from the Galloway home, butconsistently maintained he did notpersonally kill or

assist inthekilling of either victim. In light of the evidence presented at trial and

defendant's audiotaped confession, trial counsel could reasonably conclude thathis

client would be found guilty of felony murder and thathis efforts were best

concentrated on defending against the special ckcumstances. Therefore, defense

counsel's argument, which was consistent with defendant's statement to the police

and stressed defendant's unwavering claim that he didnot personally kill or intend

to kill the victims, does notprovide support for a claim of ineffective assistance of

counsel.

Defendant also objects to the italicized sentence in the following passage

from defense counsel's closing statement: "Somebody killed them. And it was a

senseless, terrible crime, butdid Tracy Cain do it? I submit to you that beyond a

reasonable doubt there's a suspicion, yeah, but not beyond a reasonable doubt. . ..

[f] This crime is horrible to any reasonable person, [ft] But you can't convict him

because it's a bad crime or thepictures lookbad. // has to be on evidence and the

special circumstance that he —either was the actual killer or he intended to kill.

If he didn't kill, it simply has not been proven. It's a good maybe, but that's not

enough." The italicized sentence was, under the law governing this case,

incorrect, since the special ckcumstance allegations requked proof of intent to kill

even if defendant was the actual killer. Contraryto defendant's assertion,

however, we find no reasonable likelihood thejury construed defense counsel's

statementto his detriment. In context, counsel's point was that the prosecution
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had failed in its burden of proving beyond a reasonable doubt defendant was the

actual killer. As counsel stated immediately after the challenged remark, "If he

didn't kill, it simply has not been proven." The jury would have understood the

argument as focused on whether defendantwas the actual killer, as the prosecution

contended, not on the question of intent. Furthermore, the jury was properly

instructed the special ckcumstances requked proof of intent to kill, and the same

pointwas made by the prosecutor. We presume the jury followed the instruction.

{People v. Frank, supra, 51 Cal.3d at p. 728.) There is no reasonable probability

the jury understood the particular sentence now challenged as stating otherwise.

Thus, defendant's ineffective assistance of counsel claim fails for lack of

prejudice, andwe need not address whether the inclusion of this sentence in the

argument constituted inadequate representation. (See, e.g., People v. Fauber

(1992) 2 CaUth 792, 831.)

Defendant further contends trial counsel did not present "even a minimally

effective argument on the undisputed use of alcohol and drugs on the night in

question." Counsel did brieflyargue therewas no intent to kill because defendant

"was obviously under the influence of alcohol and drugs." Belaboring this point

wouldhave risked appearing to concede defendant was the killer, which would

have conflicted with and detracted from counsel's primary argument, that

(consistent with his policestatement) defendant had not killed anyone, plannedto

kill anyone or assisted in killing anyone in the burglary. In addition, almostno

evidence was presented regarding the quantity and effects of the drugs consumed

by defendant on the nightof the murders or the effect consumption had on

defendant. Defendant thus cannot demonskate either deficient performance or

prejudice in his counsel's argument relating to this subject.

Finally, defendant contends his counsel's argumentwas ineffective for

failing to address the prosecutor's assertion that evidence of attempted rape in this
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case was sufficient to support a finding of true for the rape-murder special

ckcumstance. The record specifically reflects that trial counsel made a tactical

choice not to discuss thepossibility of an attempted rape in his closing argument.

Trial counsel stated in a bench conference that he believed defendant's strong

defense to the rape allegation would have been undermined byaddressing what

defense counsel believed was a speculative possibility of attempted rape. We

cannot find that trial counsel's decision in this regard fell below reasonable

professional norms.

X. Reconvening the Jury

After returning its guilt phase verdicts, the jurywas reconvened in order to

determine the degree ofthe murders ofwhich it found defendant guilty.

Defendant argues (1) the trial court lacked jurisdiction to reconvene the jury;

(2) the trial court's instructions to the reconvened jury invaded the province ofthe

jury; and (3) the trial court's failure to requke the jury to redeliberate the special

ckcumstances impermissibly disturbed the statutory order of deliberations.

A. ProceduralBackground

During the morning ofApril 26, 1988, the jury advised the court it had

reached verdicts ontheguilt phase issues. Because defendant's trial counsel,

Willard Wiskell, was in Arizona preparing for the possible penalty phase,

defendant agreed attorney Joel Steinfeld could appear for the purpose ofreceiving

the verdicts. The jurypresented its verdicts and the clerk read them. The jury

found defendant guilty ofthe murders ofboth Mr. and Mrs. Galloway. The court

told the jurors a penalty phase would be necessary, and instructed them to return

on May 11.

After the jurydeparted, counsel stipulated the robbery verdict should be

recorded as second degree robbery, since no degree was setforth on theverdict

form. Apparentiy, no one noticed a similar flaw in the murder verdicts. Later that
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day, however, the prosecutor notified the court the verdicts failed to specify the

degree ofthe murders. The prosecutor requested the jurybe immediately

reconvened to correct the error. The court instructed the bailiff to contact the

jurors and orderthem to return the nextday.

The next day, tiie trial court granted a defense-requested continuance until

May 2, when Wiskell could be present. The court further ordered the clerk notto

record the verdicts until requested bythe court. The court advised the jurors of a

"legal problem" relating to the verdict forms and the possibility they might be

reconvened with new forms. The courtagain admonished thejurors not to discuss

the case or obtain information about the case from outside sources, and instructed

them to return on May 2.

On May 2, outside the presence ofthe jury, the court considered the motion

to reconvene. During this hearing, Wiskell admitted the only theory of thecase

was felony murder and therefore the verdicts returned bythe jurycould only be

first degree murder. He stated that, for strategic reasons, he had not sought

instructions regarding any possible lesser offenses. Wiskell also acknowledged

the court retained jurisdiction over the juryfor purposes of correcting the verdicts,

but argued the jury should be instructed itmust unanimously agree on the degree

of murder - first degree ornothing. Wiskell argued such an instruction would

give the defendant the benefit ofthe jurors deliberating anew on the issue of

degree.

The trial court granted themotion. The court explained to the jury the

omission in the verdict forms for counts 1 and 2. The court told the jury it was

being reconvened to deliberate the issue ofthe degree ofthe murders. The court

then read two instructions pertaining to the issue of degree: CALJIC No. 8.21

(modified) on first degree murder and CALJIC No. 8.80 (modified) on special

ckcumstances. Pursuant to counsel's stipulation, all other instruction previously
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given and the exhibits were sent into the juryroom. As neither counsel objected,

the old verdict forms were also sent into the jury room for comparison with the

new forms. The courttold thejury: "[Y]ou're charged then onlywith the duty or

obligation orresponsibility of reconvening and deliberating onyour verdicts as to

Counts 1 and 2 in order thatyoumayreturned [sic] a correct and complete verdict

as to each of those counts, if its possible for you to do so." After deliberating, the

jury returned verdicts finding both murder to be of the fkst degree.

B. Jurisdiction

Defendant first protests reconvening the jury under the ckcumstances set

forth above violated sections 1157 and 1164 and therefore was beyond the trial

court's jurisdiction. Section 1157 provides that, in the event a jury fails to

determine the degree of a defendant's crime, the degree "shall be deemed to be of

the lesser degree." Section 1164, subdivision (a) dkects the clerk to record in the

minutes verdicts "receivable by the Court." Defendant's claim lacksmerit.

InPeople v. Bonillas (1989) 48 Cal.3d 757 (hereafter Bonillas), we

considered under what ckcumstances a trial court can reconvene a jury to correct

an incomplete or otherwise irregular verdict. In that capital case, weheld the trial

court retains jurisdiction for this purpose until the jury has left the court's control,

i.e., until thejuryhas been discharged. {Id. at pp. 770-773; accord People v.

Turner, supra, 50 Cal.3d atp. 701.) Without a doubt, defendant's juryremained

under the trial court's conkol at the time it was reconvened, since the penalty

phase was still to betried bythe same jury. As the Attorney General correctly

argues, our decision inBonillas is dispositive of defendant's jurisdictional claim.

Defendant's attempt factually to distinguish Bonillas is unpersuasive.

Whether the verdictin the present casewas "incomplete" in light of the

instructions given, orwhether it should have been immediately recorded, are

distinctions without relevance. Bonillas stands for the proposition anyerror in the
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verdict may be corrected by reconvening the jury, as long as the jurors have not

lost thek character as jurors by, for example, discharge orreceiving information

inadmissible in the relevant phase ofthe proceeding. {Bonillas, supra, 48 Cal.3d

atpp. 770-773 .)19

C. Intrusion intoProvince ofJury

Defendant next insists the remarks and instructions of the trial court to the

reconvened jury in effect dkected the jury to return averdict offirst degree

murder. He also urges the trial court committed error under Caldwell v.

Mississippi (1985) 472 U.S. 320 by referring to possible appellate review ofthe

jury's decision.

As the Attorney General observes, defendant failed to object to any ofthe

comments by the trial court about which he now complains. Defendant therefore

has waived these claims of error on appeal. (E.g., People v.Anderson (1990) 52

Cal.3d 453, 468.)20

19 Defendant cursorily protests the reconvening ofthe juryviolated his rights
to due process and equal protection. Because we find no statutory violation, the
authority cited by defendant in support ofhis due process claim is inapposite and
the claim fails.

To the extent defendant explains his equal protection claim, he appears to
argue the Bonillas rule violates equal protection because it applies only to capital
cases. Defendant iswrong. Other bifurcated procedures are found outside the
realm ofcapital cases. For example, the truth ofallegations adefendant suffered
prior convictions may be bifurcated from ajury trial of currently charged offenses.
(See People v. Calderon (1994) 9Cal.4th 69, 72.) Under the proper
ckcumstances, theBonillas rule could apply in such a case.

20 We have heldclaims of Caldwell error fall within an exception to this rule
ofwaiver. {People v. Bittaker {\9%9) 4% Cal.3d 1046, 1104.) The reason for this
exception is not articulated in Bittaker, but it could be argued that when the court
itselfhas referred to impermissible and prejudicial considerations an objection is
likely to be futile, and in many cases may tend to aggravate the error's effect.

(footnote continued onnext page)
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Even if we disregard waiver, defendant's claims fail on the merits. We

have reviewed the court's remarks and reject defendant's contention the jury would

have understood the comments to dkect a finding of fkst degree murder. The

court did not state or imply the jury should find the murder was in the first degree.

Rather, the court gave the jury new verdict forms which allowed it to find, or not

to find, the murder was in the fkst degree, and told the jury to make a finding, if it

could, "as to whether the murder was fkst degree." To the extent the defendant

complains the trial court shouldhave explicitlyinstructed thejury to begin

deliberations "anew," we have previously rejected this argument under similar

ckcumstances. {People v. Turner, supra, 50 Cal.3d at p. 702.)

Finally, the trial court did not commit Caldwell error. This error consists of

leading the sentencer in a death penalty case to believe "the responsibilityfor

determining the appropriateness of the defendant's death rests elsewhere."

{Caldwell v. Mississippi, supra, 472 U.S. at p. 329.) We have explained:

"Arguably the mere mention of appeal is improper, since it rarely serves any

constructive purpose and may lead the jury on its own to infer that thek

responsibility for penalty determination is diluted. But when the context does not

suggest appellate correction of an erroneous death verdict, the danger that a jury

will feel a lesser sense of responsibility for its verdict is minimal." {People v.

Bittaker, supra, 48 Cal.3dat p. 1106.) Here, the contextof the court's reference to

(footnote continuedfrom previouspage)

Because of the potential difficulty of determining whetherthe waiver doctrine
should apply in this case, we assume defendant has preserved this particular point,
and keat it on the merits. {People v. Champion (1995) 9 Cal.4th 879, 908, fn. 6;
see, e.g., People v. Fudge (1994) 7 Cal.4th 1075, 1106-1107; People v.
Pinholster, supra, 1 Cal.4th 865, 912.)
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appeal was to explain why the court requested the jury not to mark on the "old"

verdict forms sent into the jury room for comparison purposes.21 The trial court's

comments inno way conveyed the suggestion prohibited bythe high court in

Caldwell v. Mississippi, supra, 472U.S. at page 333.

D. OrderofDeliberation

Defendant next contends his federal constitutional rightswere violatedby

the jury's failure to adhere to the order ofdeliberations set forth in section 190.1,

subdivision (a). This statute states in pertinent part: "If the trier offact finds the

defendant guilty offirst degree murder, it shall at the same time determine the

truth ofall special ckcumstances charged " Defendant's arguments are

unpersuasive.

Fkst, the only reasonable inference in this case is the jury deliberated in the

correct order. Prior- to its original deliberations, the jury was instructed it should

return afinding on the robbery, rape, burglary, and multiple-murder special

ckcumstances only if itfound defendant guilty offirst degree murder. (CALJIC

No. 8.80 (1984 rev.), modified.) The jury found all ofthe special ckcumstances

true. Felony murder was the only theory advanced at trial. Defense counsel

candidly admitted his pursuit of an all-or-nothing verdict. The only reasonable

conclusion to draw is the jury found the murders were ofthe first degree, but was

unable to record its findings because ofthe inadequate verdict forms. After

determining degree, the jury then considered the special ckcumstances.

Reconvening the jury did not materially affect the order ofdeliberation and was

21 The trial court's challenged comments were as follows: "Do not mark up
the oldverdictforms. I haveto save those if anyreviewing courtwants to see
what we were doing and why I sent you back, to re-deliberate. I've got to keep the
old forms to explain whatwe left out."
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necessary only to satisfy the statutory mandate the degree of the offense must be

express no matter how plain the implied finding. (§ 1157;Bonillas, supra, 48

Cal.3d at 769, fn. 4.)

Moreover, defendant's argument ignores section 1404, which provides:

"Neither a departure from the form or mode prescribed by this Code in respect to

any pleading or proceeding, nor an error or mistake therein, renders it invalid,

unless it has actually prejudiced the defendant, or tended to his prejudice, in

respect to a substantial right." Assuming the procedure followed by the trial court

to reconvene the jury resulted in the jury deliberating in the wrong order,

defendant has not explained and we do not see how he was prejudiced by this

error, especially in light of the fact the same 12jurors participated in all of the

deliberations and reached unanimous verdicts on all of the charges. Under these

ckcumstances, the trial court was not requked to have the jury begin its

deliberations anew from the point of the defect in the verdict form. (Cf. People v.

Turner, supra, 50 Cal.3d at pp. 701-702 [trial court need not instruct jury to begin

robbery deliberations anew].) We therefore find the error, if any, was harmless

beyond a reasonable doubt. {Chapman v. California, supra, 386 U.S. at p. 24.)

PENALTY PHASE FACTS

Prosecution Evidence

The prosecution inkoduced evidence of one prior felony conviction

(§ 190.3, subd. (c)) and three incidents of criminalactivity involving the use of

force or violence (§ 190.3, subd. (b)). The former evidence consisted of a

stipulation that on October 18, 1982, defendant was sentenced in YumaCounty,

Arizona, to the Arizona state prison for the felony of auto theft, and served time in

prison for that offense.
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1. 1979 Perez Incident.

On September 28, 1979, defendant (then 16 years old) was an inmate in a

Yuma County, Arizona, juvenile detention facility. Nicolas Perez, Jr., a control

officer at the facility, was escorting a group of inmates from the dining room to a

dormitory. As they prepared to pass through a door, defendant, the fkst in line,

turned suddenly and hit Perez in the face with his closed fist. Other inmates in the

group then tried to take Perez's keys as he and defendant fought. Perez suffered a

broken nose and cheekbone and a wound requiring six stitches above his eye; he

was offwork for about one month.

2. 1985 Fight Outside Fontes Trailer.

Vkginia Fontes, who had testified at a pretrial hearing in this case, was

found unavailable as a witness; her prior testimony was read to the jury. Fontes

testified that on November 4, 1985, a truck pulled up to her family's kailer, which

was parked on the Rincon. A fight ensuedbetweenmen from the truck, including

defendant, and Fontes's husband and son. Fontes's son Robert Ramkez was

fighting with a man named Mark Miller. Ramkez had the best of the fight and

was on top of Miller, when defendant approached and hit Ramkez on the back of

the head with a rock (about eight inches wide) he took from the nearby seawall.

As Ramkez tried to get up, defendant hit him again, this time in the eye.

3. 1986 Parker / Brown Incident.

Anita Parker testified she met defendant in April 1985 and lived with him

for a time in Los Angeles. On September 14, 1986, she was living in Ventura and

had a new boyfriend, Greg Brown. Parker and Brown encountered defendant

outside a bar in Ventura. Defendant pulled Parker from a car and, as Brown

approached, knocked him down. Shortlyafterward, when Parker and Brown
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arrived at Brown's mother's house, defendant again approached them. This time

hepulled a tire kon from his pants and hit Parker in thehead with it. Defendant

told Parker to get up andrun. As she did so he followed her, kicking her from

behind. Parker eventually lost consciousness and woke up in the hospital, where

she heard defendant telling the police Brown had hit her with a shovel.

On cross-examination Parker admitted she drinks four or five bottles of

wine a day. In 1985 she normallycarried a small knife with her for self-defense,

and on one occasion she cut defendant on the arm with it. She also testified she

forgave defendant and did not want him to be executed.

Defense Evidence

1. Fontes Incident.

Richard Clayton, who was involved in the 1985 fight outside the Fontes

trailer, testified he, Mark Miller and defendantwent to the trailer to talk to Debbie

Miller, Mark Miller's eskanged wife and Clayton's former secretary. The

altercation began when Debbie Miller swung at Clayton; he pushed her back and

she fell down. A group of people then came out of the trailer and jumped on

Clayton. Mark Millerjoined the fray, but defendant at first stayed in the truck.

Eventually defendant cameto the aid of Clayton and Miller, but he never hit

anybody with a rock. On cross-examination Clayton conceded he was too busy

defending himselfto havewatched defendant during the whole fight.

2. Conduct in Arizona State Prison

Two Arizona state prisonwork crew supervisors testified, from prison

records, to defendant's good conduct on prisoner work crews in 1983 and 1984.

Inmates who were discipline problems or escape risks were not allowed on fence-

building crews such as the one onwhich defendant worked. Defendant received
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the highest possible score (15) on one of his evaluations on the fence crew, with

commentshe was doing a very good job and showing up for work every day. On

another crew he was evaluated monthly for effort, responsibility and cooperation;

he earned scores of 14 twice and 15 once.

3. OtherDefense Evidence.

Defendant was born December 29, 1962. His mother died in Jonestown,

Guyana, in 1978. Persey Cain, defendant's father, testified defendant was the

fourth of his twelve children. Defendant was not a bad or wild kid, but rather a

"good kid[,]... [a] typical, youknow, boy." The murder of his neighbors

shocked PercyCain and did not sound like his son, who had neverbeen in trouble

except for the auto theft. He askedthejury for mercy.

Defendant's-stepmother, Wilma Cain, raised him from the age of 4 until he

left home at 18 or 19. She too was shocked when she heard of defendant's

conviction or these murders, because it did not sound like him. He was a "typical"

child, not "incorrigible in anyway." She too asked thejury to have sympathy and

show mercy for defendant.

The attorney representing David Cerda testifiedhis client was charged with

two counts of murder, as well as other offenses, in the Galloway killings. He did

not face a sentence of death or life without the possibility ofparole if convicted.

John Irwin, a professor of sociology at San Francisco StateUniversity,

testified on the conditions of life in prison and the behavior of life prisoners.

Irwin described the deprivations prisoners experience in privacy, breadth of

activity andpersonal relationships. Life prisoners tend to cause less trouble than

otherprisoners. Because theyknowthe prison will be thek home for a long time

they tendto "settle in" andplanfor the longterm. Many people serving life

sentences go through a process of contrition, expiation and redemption. This may
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include efforts at benefiting society through "lifers clubs" that perform good

works, such as recording texts for the blind and attempting to steer juveniles away

from a life of crime.

PENALTY PHASE ISSUES

I. Jury Selection: Rulings on Challenges for Cause

Defendant contends the court erred in granting the prosecution's challenge

to two prospectivejurors because of thek bias against capital punishment and in

denying defense challenges to four jurors despite thek asserted bias in favor of the

death penalty.

A challenge to a prospective juror should be sustained when the juror's

views on capital punishment would "prevent or substantially impak" the

performance of his or her duties as a juror in accordance with the instructions and

oath. {Wainright v. Witt (1985) 469 U.S. 412, 424; People v. Ghent (1987) 43

Cal.3d 739, 767; People v. Mincey, supra, 2 Cal.4th 408, 456.)

Although we review the record to decide if the trial court's ruling is

supported by substantial evidence {People v. Gordon (1990) 50 Cal.3d 1223,

1262; see also People v. Miranda (1987) 44 Cal.3d 57, 94 [whether decision is

"'fakly supported by the record'"]), we pay due deference to the trial court, which

was in a position to actuallyobserve and listen to the prospective jurors. Vok dke

sometimes fails to elicit an unmistakably clear answer from the juror, and there

will be times when "the trial judge is left with the definite impression that a

prospective juror wouldbe unable to faithfully and impartially applythe law. . .

[T]his is why deference must be paid to the trial judge who sees and hears the

juror." {Wainright v. Witt, supra, 469 U.S. at p. 426; People v. Ghent, supra, 43

Cal.3d at p. 767.) Thus, if the juror's responses are conflicting or equivocal, the
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trial court's determination as to bias is binding on the reviewing court. {People v.

Mincey, supra, 2 Cal.4th at p. 456; Peoplev. Price, supra, 1 Cal.4th at p. 402.)

A. Jurors Excusedfor Opposition to Capital Punishment

When initially asked whether she would always vote for a life sentence and

would refuse to consider the death penalty regardless of the evidence, prospective

juror DarcyCanton answered, "I don'tknowwhat I'd do, to be honestwith

you I would tend to think I wouldn't be able to do it, but I don't know." On

further questioning she explained she leaned againstthe death penalty, but was not

"totally" against it, and could not say "thatno matterwhat I would never do it."

Under examination from defense counsel she added, "I'd like to say I have an open

mind and I would be able to go in there with an open mind. But actually being

there and doing that is another thing; and... I don'tknow how my insides would

respond when it came down to that, if I had to come all theway down to that point

and decide." Defense counsel stated he did not think Canton met the Witt standard

and he would not oppose a challenge for cause. The prosecutoragreed Canton

was biased and challenged her; the challengefor causewas granted. The trial

judge, in theprocess of excusing Canton, expressed his opinion she wasvery

likely to conclude on further reflection "that for all practical purposes you

personally could not impose the death penalty on anybody." She agreed,

"Probably right."

Prospective jurorWilliam Davis answered "yes" when asked if he would

refuse to consider the death penaltyno matterwhat the evidence. On further

questioning, he explained he could not conceive ofa case where he would vote for

the death penalty and could not conceive ofhimself "being partof a jury that

sentences a man to death."

The trial court did not err in excusing these prospectivejurors for cause.

Davis unambiguously indicated he would voteagainst death regardless of the
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evidence. Canton's responses were equivocal and could have been understood to

mean merely that she was unable to predict what her emotions would bewere she

in a position to vote for a sentence ofdeath. They also, however, offer substantial

support for the contrary conclusion that, despite her deske to have an open mind,

heremotional leaning against death was so skong she probably could notvote for

that penalty even if she thought the evidence justified it. We defer to the trial

court's resolution of this factual ambiguity. {People v. Mincey, supra, 2 Cal.4th at

p. 456.) Our conclusion is further supported bythe fact not only the trial judge,

but all of the other three participants —the prosecutor, defense counsel and Canton

herself- agreed with this assessment ofher mental state.22

B. DenialofDefense Challengesfor Cause

Defendant claims error in the court's denial of four defense challenges,

those to prospective jurors Patricia Cairns, Clifford Hanson, Forrest Warnke and

Rudolfo Pamplona.

The defense excusedtwo of these panel members, Pamplonaand Hanson,

by peremptory challenge. Warnke and Cairns also did not serve on the jury or as

alternates; it appears they were never seated. After excusing Hanson, defendant

had used only eight of the twenty-six peremptory challenges towhich he was

entitled. (Former § 1070.) Athis next peremptory, after the prosecution had

passed on its challenge, he also passed and accepted the jury.

Defendant did not exhaust his peremptories andhad sufficient challenges

remaining to eliminate the remaining panel members to whom he objected.

Moreover, none of theprospective jurors as to whom defendant now claims error

22 Because we find no error on the merits we need not decide whether, as the
People argue, defense counsel's nonopposition to the challenge waived the claim
or, ifitdid, whether nonopposition constituted ineffective assistance ofcounsel.
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served as jurors or alternates. Defendant accepted the jury as constituted and

makes no attempt to show its memberswere actually biased. No prejudice could

have arisen from the court's denial of the defense challenges for cause, and

therefore no reversible error occurred. {People \. Raley (1992) 2 Cal.4th 870,

904-905; Peoplev. Price, supra, 1 Cal.4th at p. 401; People v. Coleman (1988) 46

Cal.3d 749, 770-771.)

Recognizing he cannot show reversible error in the court's rulings,

defendant further asserts his attorney's failure to exhaust the availableperemptory

challenges constituted ineffective assistance of counsel. However, this claim too

fails, as defendant demonskates neither that counsel performed deficiently, nor

that his choice prejudiced defendant. {People v. Ledesma (1987) 43 Cal.3d 171,

216-217.) The record shows counsel had a reasonable tactical purpose in

acceptingthe jury. .The prosecutor had passed on his peremptory, then, after a

recess, sought to withdraw the pass, remarking he realized a juror to whom he had

given a low ratingwas still seated. The court denied that request, giving the

defense an opportunity to accept the jury while it contained a juror the prosecutor

viewedas undeskable. Counsel, after consultation with defendant, took advantage

of that opportunity. Even were this to be regarded as an incompetent choice, no

prejudice appears for the reasons akeady noted: none of the prospective jurors

whom defendant now attacks as partial actually served, and there is no showing

the jury as actually constituted was anything but impartial.

II. Exclusion of Evidence of David Cerda's Plea Offer.

Defendant contends the court erred in excluding evidence David Cerda was

offered and initially agreed to accept a sentence of four years in prison for his role

in the killings. We conclude the court did not err in excluding the evidence as

irrelevant and because its probative value, if any, was greatly outweighed by the
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confusion and consumption of time involved in litigating questions surrounding

the making of the plea offer. (Evid. Code, § 352.)

The defense sought to inkoduce a change of plea form in which David

Cerda agreed to plead guilty and testify against defendant in exchange for a

sentence of four years in state prison. Cerda later withdrew his plea and, at the

time of defendant's trial, still faced first degree murder charges without special

ckcumstance allegations.

Defense counsel argued the withdrawn plea was admissible to show "the

prosecutor wanted Tracy Cain so bad that they were willing to offer somebody

who was legally guilty of fkst degree murder four years in prison." The

prosecutor objected on grounds of section 1192.4 and Evidence Code section

1153, both of which exclude evidence of withdrawn guilty pleas. The prosecutor,

who was also prosecuting Cerda, further noted the evidencewould open up the

issue of why he had made the offer to Cerda. If it were admitted, the prosecutor

intended to testify to his personal belief David Cerda had participated in the crime

onlyby holdingup the garage door for defendant and later going back to check on

him.

The court excluded evidence of the withdrawn plea because it was not

relevant in mitigation, because it was inadmissible under section 1192.4 and

Evidence Code section 1153, and because trial of the collateral issues relating to

the withdrawnplea would consume undue time (Evid. Code, § 352) and raise

issues of attorney-client privilege. Cerda's attorney testifiedwithout objectionhis

client was charged with murder, but was not faced with possible sentences of

death or life without parole.

Defendant argues the court's ruling deprived him of his right to present all

available nonstatutory mitigating evidence. He relies on Parkerv. Dugger (1991)

498 U.S. 308, 112 L.Ed.2d 812 (hereafter Parker). As we have previously
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explained, however, Parker did not hold evidence of an accomplice's sentence

mustbe inkoduced in mitigation at the penalty phase, or that a comparison

between sentences given codefendants is requked. (SeePeople v. Mincey, supra,

2 Cal.4th atp. 480.) The Parker court merely concluded a Florida trial judge, in

sentencing the defendant to death, had in fact considered the nonstatutory

mitigating evidence of the accomplice's sentence, asunder Florida law hewas

entitied to do. {Parker, supra, 498 U.S. at pp. 314-315.) Parker does not state or

imply the Florida rule is constitutionally requked, and California law is to the

conkary; we have held such evidence irrelevant because it does not shed any light

on the ckcumstances of the offense or the defendant's character, background,

history ormental condition. {People v.Mincey, supra, 2 Cal.4th at pp. 479-480;

People v. Belmontes (1988) 45 Cal.3d 744, 810-813; People v. Dyer (1988) 45

Cal.3d 26, 69-71.) .

In tiie present case defendant did inkoduce evidence ofhis accomplice's

lesser sentence; he was precluded merely from showing the prosecution had

previously offered an even shorter sentence in exchange for the accomplice's

proposed testimony. Where the plea based on that offer was subsequently

withdrawn, and the accomplice did not testify at defendant's trial, we fail to see

how the prosecution's offer bears on the ckcumstances of the crime oron

defendant's character or background. Although defendant insists "the prosecutor's

view" ofCerda's culpability is a "critical ckcumstance relating to the crime," he

offers neither authority norreasoning supporting this position. The prosecutor's

opinion about the various coparticipants' relative culpability isnot relevant to any

issue at trial.

To the extent the prosecutor's view of defendant and Cerda's relative

culpability, and his reasons for making the four-year offer to Cerda, were relevant

as mitigation, any conceivable probative value was outweighed bythe confusion
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ofissues and consumption of time potentially involved in trying these questions.

Determining the prosecutor's view of Cerda's relative culpability and the reasons

for that view would involve, as the trial court noted, "a monumental trial within a

trial."

We conclude the trial court did not err in finding the proposed evidence of

a withdrawn plea irrelevant or in excluding it under Evidence Code section 352.

"While it is true, as defendant contends, a capital defendant must be allowed to

present all relevant mitigating evidence to the jury [citations], the trial court

determines relevancy in the fkst instance and retains discretion to exclude

evidence whose probative value is substantially outweighed by the probability that

its admission will create substantial danger of confusing the issues or misleading

the jury." {People v. Fauber, supra, 2 Cal.4th at p. 856 [no error in excluding

evidence defendant declined a plea offer requiring him to testify against

accomplices].)

III. Instruction on Deliberations With Alternate Substituted at

Beginning of Penalty Phase.

At the commencement of the penalty trial one juror was discharged and an

alternate substituted. Defendant does not complain of the discharge or

substitution, but claims error in the special instruction the court gave the penalty

phasejury on how its deliberations shouldbe affected by the prior verdicts and the

substitution. Consideration of the point requkes examining the special instruction

in full:

"After the guilt phase of this trial was concluded and the jury returned its

verdicts one ofyour number was excused for legal cause and replaced with an

alternate juror for the penalty phase of the trial. The alternate juror has been

presentduring all evidence and the reading of all instructions on the law in both

phasesof the trial. However, the alternate juror did not participate in the jury
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deliberations andvoting whichresulted in the verdicts returned as to the guilt and

innocence of the defendant of the charges set forth in the information, and as to

the tmthfulness of the special ckcumstance allegations set out in the information.

"For the purposes of this penalty phase of the trial the alternate juror must

accept the verdicts and findings rendered by the jury in the guilt phase ofthe trial.

That is, the alternate juror must accept that the defendant has been proved guilty

beyond a reasonable doubt ofthe charges ofmurder in the first degree, burglary in

the first degree, and robbery, as set forth in the information. The alternate juror

must accept that the special ckcumstance allegations have been proved to be true

beyond a reasonable doubt; namely that two murders were committed by

defendant and that murder was committed while the defendantwas engaged in the

commission ofburglary and robbery and attempted rape, as setforth in the

information. The alternate juror must accept theverdict that the defendant is not

guilty of rape as charged in the information.

"Ifyou have any lingering doubt concerning the guilt ofthe defendant as to

any ofthose charges ofwhich he was found guilty, or ifyou have any lingering

doubt concerning the truthfulness ofany ofthe special ckcumstance allegations

which were found to be true, you may consider that lingering doubt as a mitigating

factor or ckcumstance.

"A lingering doubt is defined as any doubt, however slight, which is not

sufficientto create in the minds of the jurors a reasonable doubt.

"The People and the defendant have the right to a verdict on the matter of

penalty which is reached only after afull participation ofthe 12 jurors who

ultimately return the verdict. This right may be assured in this phase ofthe trial

only ifthe alternate juror participates fully in the deliberations, including such

review as may be necessary ofthe evidence presented in the guilt phase oftiie

trial.
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"Therefore, the reasonable doubt of guilt and truthfulness of the charges

and special ckcumstances as to which verdicts have been returned shall not be

reexamined by the jury. However, for the purpose of deterrnining if there is a

lingering doubt concerning the guilt of the defendant on any charge as to which he

has been found guilty, or a lingering doubt as to the trathfulness of any special

allegation which has been found to be true, the jury shall begin its deliberations

from the beginningwith respect to the evidencepresented in the guilt phase of this

trial. You are instructed to set aside and disregard all past deliberations, if any,

concerning whether there is any lingering doubt as to the guilt of the defendant or

the truthfulness of any special allegation and begin deliberating anew. This means

that each remaining originaljuror must set aside and disregard any earlier

deliberations concerning a possible lingering doubt as if they had not taken place."

Defendant contends the court erred by instructing the alternate to accept

that defendant's guilt of murder, burglary and robbery, and the truth of the special

ckcumstance allegations, had been proven beyond a reasonable doubt. He further

maintains the jury as a whole should not have been instructednot to reexamine the

question of reasonable doubt as to the verdicts akeadyreturned. These portions of

the instruction, he argues, violated the principle that the jury must reach its verdict

through common, shared deliberations. {People v. Collins (1976) 17Cal.3d 687,

693.) Instead of the instruction given, defendant contends, the jury should have

been told to disregard all past deliberations and, with the substituted alternate

juror, "review every aspect of the evidence in the guilt phase that had any possible

bearing on the penaltyto be imposed."

We perceive no constitutional defect in the special instruction. As

defendant concedes, excusal of a juror for good cause and substitution of an

alternate at the penalty phase doesnot requke a retrial of the guilt phase. {People

v. Fields (1983) 35 Cal.3d 329, 351, fn. 9.) If the guilt phase is not retried, the
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penalty phase jury, including the new juror, must perforce "accept" the guilt phase

verdicts and findings, as they were instructed to do in this case. Those findings

determined guilt and truth of the special ckcumstances beyond a reasonable doubt.

It follows that reasonable doubt is not at issue in the penalty phase: the new juror

must accept the previous findings were made beyond a reasonable doubt, and the

jury as a whole has no cause to deliberate further on whether any of them harbor

reasonable doubt as to guilt or truth of the special ckcumstances. (See People v.

DeSantis (1992) 2 Cal.4th 1198, 1238 [at penalty phase the defendant's guilt is

conclusively presumed].) The challenged portions of the special instruction did no

more than inform the jury of these limitations on its penalty phase duties.

The special instruction did not purportto limit the guilt phase evidence that

could be considered by the jury, whether in assessing the ckcumstances of the

crime (§ 190.3, subd. (a)) or in considering the existence of lingering doubt.23

Nor did it suggestthe substituted juror shouldplay less than an equal role in

assessing the evidence from the guiltphase for eitherof these purposes. To the

contrary, the instruction stated the alternate juror was to "participate[] fully in the

deliberations, including such review as may be necessary ofthe evidence

presented in the guilt phase ofthe trial."

As to lingering doubt, the originaljurors were instructedto "set aside and

disregard" any earlier deliberations and to begin thek deliberations anew, with the

substituted juror, "with respect to the evidence presented in the guilt phase ofthe

trial." An instruction that allows the jurors to vote against the death penalty if

23 In addition to the special instruction quoted above, the jury was instructed on
lingering doubt as a mitigating ckcumstance in another instruction. That
instruction also told thejury to considerthe circumstances of the crime in its
penalty decision.
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they have residual doubt as to guilt ortruth ofthe special ckcumstances is

sufficient even though it requkes the jurors to accept theguilt phase verdicts. (See

People v. Kaurish, supra, 52 Cal.3d 648, 708 [alternate substituted during penalty

deliberations]; People v. Gonzalez (1990) 51 Cal.3d 1179, 1234-1236 [retrial of

penalty phase to new jury].) Here the instructions made clear not only that

lingering doubts as to guilt could be considered inmitigation, but also that tiie

penalty phase jury was to deliberate on this question as an integrated whole, to set

aside any previous discussion on the question, and toreview in its common

deliberations anyrelevantguilt phase evidence.

We recognize, as defendant emphasizes, the penalty phase "has no separate

formal existence but is merely a stage in a unitary capital trial." {People

v.Hamilton (1988) 45 Cal.3d 351, 369.) The overlap of relevant evidence

between the two phases may be substantial. Substitution ofajuror for the penalty

phase presents the potential problem ofthe new juror "joining agroup which has

akeady discussed and evaluated the ckcumstances ofthe crime, the capacity ofthe

defendant, and other issues which bear both on guilt and on penalty." {People v.

Fields, supra, 35 Cal.3d at p. 351.) For that reason we declined in Fields to adopt

aprocedure that would result in routine substitution ofjurors at the penalty phase,

while recognizing substitution might nonetheless be requked when a guilt phase

juror, due to "unforeseen ckcumstances," is unable to complete the trial. {Id. at

p. 351, fn. 9.) The special instruction given here addressed the potential problem

described inFields by commanding the jury inclear and certain terms to set aside

any previous discussion ofguilt phase evidence relevant to lingering doubt, and in

general to deliberate on thek penalty verdict as an integrated group, including any

review they conducted ofthe guilt phase evidence. We believe this instruction was

adequate to safeguard defendant's right to unitary jury deliberations.
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The non-capital decisions cited by defendant are not to the conkary.

{People v. Thomas (1990) 218 Cal.App.3d 1477;People v. Aiken (1988) 207

Cal.App.3d 209.) In both cases the appellate court approved the trial court's

excusal of a juror and substitution of an alternate after the jury had reached

verdicts on some but not all of the charges. {Thomas, supra, 218 Cal.App.3d at

pp. 1485-1488; Aiken, supra, 207 Cal.App.3d at pp. 211-214.) Neither decision

holds the reconstituted jury must reconsider the verdicts akeady returned or

deliberate on factual conclusions irrelevant to the counts yet to be decided. As

akeady discussed, the jury here was correctly instructed to begin its deliberations

anew as to guilt phase evidence to the extent it reviewed that evidence in its

penalty phase deliberations.

IV. Claims of Error Relating to Section 190.3, Subdivision (a).

The jury was instructed to consider "[fjhe ckcumstances of the crime of

which the defendant was convicted in the present proceedings and the existence of

any special ckcumstance found to be true." (See CALJIC No. 8.84.1 (1986 rev.)

mod. by court.) Defendant raises several claims of error regarding this instruction

and section 190.3, subdivision (a) (hereafter factor (a)), from which it was drawn.

Defendant's broadest attack, made in a supplemental brief, is that factor (a)

is so vague or imprecise that it fails to guide the sentencer's discretion, in violation

ofEighth Amendment. {See Stringerv. Black {1992) 503 U.S. 222.) This court

and the United States Supreme Court have both rejected this contention, holding

dkections to consider the ckcumstances of the crime are not unconstitutionally

vague. {Tuilaepav. California (1994) 512 U.S. _ [129 L.Ed.2d 750]; People

v. Sims (1993) 5 Cal.4th 405, 465-466; People v. Noguera (1992) 4 Cal.4th 599,

648-649.)

Defendant also contends the court was obliged, on its own motion, to

instruct the jury not to "double count" the same facts as ckcumstances of the crime
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and as special ckcumstances. (See People v. Melton (1988) 44 Cal.3d 713, 768

[noting "theoretical" problem of double counting but finding "possibility of actual

prejudice ... remote"].) We have repeatedly rejected claims ofreversible error in

this regard where the defense did not request an instruction against double

counting, and there was no misleading argument by the prosecutor suggesting the

same facts should beweighed twice, once under each rubric. {People v. Proctor,

supra, 4Cal.4th at p. 550; People v. Fauber, supra, 2Cal.4th at p. 858; People v.
Ashmus (1991) 54 Cal.3d 932, 997.) Here there was neither a defense request nor

any misleading prosecutorial argument on the point.24
Nor do we agree the instruction's reference to special ckcumstances

unfakly "weighted" the jury's decision in favor of death. The facts underlying the
special ckcumstance findings are among the ckcumstances the jury may consider.
An instruction not to consider the special ckcumstances "would defeat the

manifest purpose offactor (a) to inform jurors that they should consider, as one

factor, the totality ofthe ckcumstances involved in the criminal episode that is on

trial." {People v. Morris, supra, 53 Cal.3d atp. 224.)

Defendant's remaining two claims regarding the instruction on factor (a) are

also without merit. We have akeady considered and rejected defendant's claims of

legal error and factual insufficiency in the finding of attempted rape as aspecial
ckcumstance; we therefore also reject his further contention the penalty verdict

must be reversed because the factor (a) instruction allowed the juryto consider

24 Contrary to defendant's claim, counsel did not render ineffective assistance
by failing to request such an instruction. Since the instruction given was not
reasonably likely to have been understood as inviting the jurors to "weigh" each
special ckcumstance twice {People v. Fauber, supra, 2Cal.4th at p. 858), it was
neither deficient performance on counsel's part, nor prejudicial to defendant's case,
to forego a special instruction.
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attempted rape among the special ckcumstances found true, as well as his related

claim his attorney rendered ineffectiveassistance by failing to move the special

ckcumstances be stricken or otherwise excluded from consideration by the penalty

jury.

Nor can we discern any reversible error in the court's failure to instruct the

jury, sua sponte, not to consider in its penalty decision any evidence relating

exclusively to the charge of rape, on which defendanthad been acquitted. As

defendant concedes, the evidence relevant to the rape charge was the same

evidence from which the jury had found Mrs. Galloway's murder was committed

during an attempted rape. (Cf. People v. Jennings, supra, 53 Cal.3d at pp. 389-

390 [penalty phase instruction should have been tailored to dkect jury not to

consider evidence of assault against one victim, where defendant was acquitted of

the charges relating to that victim].) Thejury was properly instructed to consider

the attempted rape under factor (a). Moreover, since the jury was instructed under

factor (a) to consider only the ckcumstances of crimes "of which the defendant

was convicted in the present proceeding" (emphasis added), there is no reasonable

likelihood {People v. Kelly, supra, 1 Cal.4that pp. 525-526) they were misled to

believethey shouldignore thek own not guilty verdict on the rape charge.

V. Claims of Error Relating to Section 190.3, Subdivision (b).

As with factor (a), defendant challenges as unconstitutionally vague section

190.3, subdivision (b) (factor(b)), underwhich thejury may consider prior violent

criminal activity on the question of penalty. Again, this general objection has

been rejected by the United States Supreme Courtas well as this court. {Tuilaepa

v. California, supra, 512 U.S. at p. __, 129L.Ed.2d at p. 762; People v. Sims,

supra, 5 Cal.4th at pp. 465-466.) Nor does defendant provide any compelling

reason to reexamine our holdings that introduction in the penalty phase of prior

unadjudicated crimes does notviolate due process, equal protection or the right to
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a reliable sentencing procedure {People v.Medina (1990) 51 Cal.3d 870, 906-907;

People v. Balderas (1985) 41 Cal.3d 144, 204-205), and that the jurors need not

unanimously agree as to defendant's guilt ofthe prior offenses {People v. Hardy

(1992) 2Cal.4th 86, 207; People v. Miranda, supra, 44 Cal.3d 57, 99).

Turning to more specific claims, defendant contends evidence ofthe 1985

fight outside the Fontes trailer (the Fontes-Ramkez assaults) should have been

excluded because hewas previously acquitted ofcertain charges arising from that

incident. Allowing the jury to hear and consider evidence ofthe fight, he claims,

subjected him to double jeopardy as well as violating section 190.3, which

excludes from the penalty phase evidence of "an offense for which the defendant

was prosecuted and acquitted."

According to evidence put before the court in a hearing on defendant's

objection to use ofthe incident, defendant and others were charged with four

felonies in the attack on Fontes's husband and son. Counts 3 and 4 involved the

son, Robert Ramkez. Count 3 charged assault with a deadly weapon (§ 245, subd.

(a)(1)), to wit, an kon bar. Count 4alleged not assault with adeadly weapon, but

rather, battery causing serious bodily injury, in violation ofsection 243,

subdivision (d). No weapon use was alleged in this count. Defendant was

completely acquitted on count 3, but on count 4was convicted ofa lesser included

offense, the misdemeanor of simple battery (§ 242).

While overruling defendant's objection to Fontes's testimony, the trial court

limited the testimony to "facts from which the reasonable inference ofa

misdemeanor battery could bedrawn " Evidence concerning use of an kon

bar was excluded, since defendant was acquitted of the assault charge alleging

such use. Evidence defendant kicked Ramkez andhit him with a rock, however,

was allowed, since these acts presumably formed the basis ofthe battery for which

defendant had been convicted.

74

Pet. App. 299



Thetrial court's ruling was not error. Thejury heardno evidence tending

to show an offense for which defendant had been acquitted. Fontes did not testify

toany use of ankon bar(count 3) or that defendant inflicted any serious bodily

injury on Ramkez (count 4). Defendant was not previously acquitted of assaulting

Ramkez with a rock or of kicking him. Indeed, these acts constituted the

ckcumstances of a batteryfor whichdefendant had been convicted as a lesser

included offense ofthe felony charged in count 4.25

The details and ckcumstances of prior violent criminal conductare properly

admitted and considered under factor (b) even if the defendantwas previously

prosecuted for the same conduct, so long as the defendant was not acquitted of the

offense. {People v. Fierro (1991) 1Cal.4th 173, 231; People v.Melton (1988) 44

Cal.3d 713, 754.) Although we held in People v. Sheldon (1989) 48 Cal.3d 935,

25 In his reply briefdefendant argues the prior acquittal was "necessarily
based on an acceptance of thefact that Mr. Cain used neither an kon bar nora
rock " The record does not support this claim. In the priorproceeding
codefendant Mark Miller was convicted on count 3 of assault with a deadly
weapon, to wit, an kon bar, and on count 4 ofbattery causing serious bodily
injury. Thus the jurors in the previous trial may have acquitted defendant ofthe
felonies because they believed Ramkez's injuries were caused by anattack with an
konbarforwhich theybelieved Miller, rather than defendant, was responsible.
These verdicts say nothing about whether defendant hit Ramkez with a rock.

Defendant suggests an attack with a rock of the size indicated by Fontes
would necessarily cause serious injury. Although Fontes testified in the penalty
phase here the rock was about eight inches wide, the record does not contain her
testimony inthe prior trial (references to that testimony bydefense witness
Clayton were stricken). Assuming the testimony was consistent, the jury in the
previous trial could have found she was exaggerating the size ofthe rock. The
jury could also have believed the prosecution had simply failed to show the rock
was responsible for Ramkez's injuries in light ofevidence that (as Fontes testified
in the pretrial hearing here) once Ramkez got offofMiller, Miller hit him inthe
headwith an kon bar, leavinghim lying in a pool of blood.
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951, that section 190.3's bar on evidence ofacquitted offenses extends to lesser

included offenses, neither thatholding northe reasoning supporting it extend to a

case, like this one, where the defendant was convicted ofthe lesser offense and the

penalty phase evidence is limited to facts on which the jury could reasonably have

reached the lesser verdict. Here, unlike Sheldon, the People did not

"ckcumvent[]" section 190.3 by using a possible lesser offense to "admit evidence

surrounding the acquitted offense " (48 Cal.3d atp. 951.)

The use under factor (b) of a crime for which a defendant was previously

convicted doesnot violate the constitutional and statutory bars against double

jeopardy. The defendant is not being tried again, or made subject to punishment

orconviction, for the same offense; instead, the evidence is admitted to assist the

jury in its determination ofthe appropriate sentence on the current charge.

{People v. Visciotti, supra, 2Cal.4th at p. 71; People v. Fierro, supra, 1Cal.4th at

pp. 231-232; People v. Melton, supra, 44 Cal.3d at p. 756, fn. 17.) For this reason

the "same conduct" test ofdouble jeopardy established in Grady v. Corbin (1990)

495 U.S. 109, would not apply, even if that case had not recently been overruled.

{UnitedStates v. Dixon (1993) U.S. , ; 125 L.Ed.2d 556, 577-578.)

"As defendant was not prosecuted inthe penalty phase for the conduct on which

his prior conviction was predicated {People v. Visciotti, supra, 2Cal.4th at p. 71),

Corbin has no application to this case." {People v. Johnson (1992) 3Cal.4th

1183,1242.) Finally, to the extent the collateral estoppel aspect ofdouble

jeopardy applies to relitigation of facts in apenalty trial (see People v. Melton,
supra, 44 Cal.3d at p. 756, fn. 17), it is inapplicable here because defendant

"points to no specific facts litigated in his penalty trial which were necessarily

resolved inhis favor in prior criminal proceedings." {Ibid)

Defendant also claims error in the court's failure to instruct, sua sponte, on

the elements ofassault and ondefense ofothers as a legal defense to assault. As
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*
he acknowledges, we have repeatedly held there is no duty, absent a request, to

instruct on elements of crimes proven underfactor (b). {People v. Tuilaepa (1992)

4 Cal.4th at 569, 591-592; People v. Hardy, supra, 2 Cal.4th at pp. 205-207;

People v. Davenport (1985) 41 Cal.3d 247, 281.) Thatrule is based in part on a

recognition that, as tactical rkatter,- the defendant "may notwant thepenalty phase

instructions overloadedwith a series of lengthy instructions on the elements of

alleged other crimes because he mayfear that such instructions could leadthejury

to place undue emphasis onthe crimes rather than onthe central question of

whether he should live or die." {People v. Davenport, supra, 41 Cal.3d at p. 281;

see also People v. Anderson, supra', 52 Cal.3d 453, 483 [on appeal, defendant

claims "'sheer bulk'" of instructions on prior criminal activity overemphasized

prior crimes and distracted juryfrom its primary duty].) We have also noted a

trial court is not prohibited from giving such instructions on its own motion when

they are "vital to a proper consideration ofthe evidence." {People v. Davenport,

supra, 41Cal.3datp. 282.)

Defendant urges reexamination of these precedents, insisting the courtdoes

have a sua sponte obligation when the existence of the prior offense's elements, or

a legal defense to the crime, is open to serious question based on the evidence. He

argues instructions on assault and defense of thkdparties were essential to the

jury's proper consideration ofthe evidence in this case, as the jurycould have

found defendant committed no crime when he came to the aid of Miller in the

latter's fight with Ramkez.

We need not decide whether under some ckcumstances the trial court

would have a sua sponte obligation to instruct on elements or defenses. Here the

instructions were not so vital to thejury's evaluation of defendant's prior actions as

torequke they begiven without a request. The defense here was able to present

evidence and argue, even without these instructions, that defendant's involvement
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wasrestricted to rescuing his friend who was getting beaten in a fight. Fontes

herself testifiedher sonwas on top of Miller and hittinghim. The defense called

Clayton, who testified defendant didnot instigate the fight and remained

uninvolved until he came to Miller's assistance; even then, Clayton testified,

defendant did not use a rock. Based on this evidence, defense counsel argued

defendant "had nothing to do" with the reasons for the fight and acted only to

"assist afterwards one of his friends."

. Standard instructions on assault (the label by which the court identified the

offense against Ramkez) orbattery (ofwhich defendant was convicted) would

have informed the jury these crimes were not committed if the defendant acted in

lawful defense of another person. (CALJIC Nos. 9.00, 9.12 (5th ed. 1988 bound

vol.).) A standard instruction on defense ofothers (CALJIC No. 5.32 (5th ed.

1988 boundvol.)) explains it is lawful to apply reasonable force necessary to

prevent the imminent infliction ofbodily injury on another. As justseen,

however, even without these instructions thejury hadbefore it evidence and

argument from which it could rationally assess the degree ofculpability defendant

bore in the prior incident. The proper focus for consideration of prior violent

crimes in the penalty phase is on the facts ofthe defendant's past actions as they

reflect on his character, rather than on the labels to be assigned the past crimes

(see People v. Clair, supra, 2 Cal.4th atpp. 680-681) or the existence oftechnical

defenses to prior bad acts (see People v. Tuilaepa, supra, 4 Cal.4th atp. 592).

Here the evidence and argument properly focused the jury's attention onthemoral

assessment of defendant's actions in the Fontes incident; the instructions now

suggested were not essential to the jury's consideration ofthis issue.

Moreover, the tactical considerations we have previously identified were

potentially present here, and instruction on the court's own motion could have

interfered with those tactics. In argument, the prosecutor devoted littletime to the
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Fontes incident, conceding it was a relatively minor episode: "I'm not asking you

tosaythat it's the strongest aggravating factor. It's kind ofa —it's a minor deal,

but it shows a continuing pattern ofviolence." Defense counsel, although hehad

called Clayton topresent a version ofthe events more favorable to defendant than

Fontes's, also deemphasized the incident in his summation. Like the prosecutor,

he discussed it very briefly, pointing out defendant had notbeen involved in

instigating the fight and had acted only to assist Miller. He also noted a previous

jury had assessed only misdemeanor liability on defendant and argued the incident

was sominor, it should not "have any bearing at all onwhether ornot Mr. Cain

ought to die." The record thus supports an inference counsel adopted the

reasonable tactic ofkeating the Fontes incident as so minor thejury should not

consider it at all in thek decision. Detailed instructions on the possible crimes

committed and legal defenses thereto could have fruskated this defense approach.

Under these ckcumstances the trial court was not obliged, sua sponte, to give such

instructions. {People v. Tuilaepa, supra, 4 Cal.4th atpp. 591-592; People v.

Hardy, supra, 2 Cal.4th atpp. 205-207; People v. Davenport, supra, 41 Cal.3d at

p. 281.)

Finally, defendant argues all evidence regarding the Fontes incident should

have been stricken because it established, as a matter of law, that defendant had

acted in lawful defense of Miller. We disagree. The evidence was such as

allowed a rational juror to find beyond a reasonable doubt defendant engaged in

violent criminal activity. {People v. Clair, supra, 2 Cal.4th atpp. 672-673.) The

jurors could rationally have believed, for example, that Miller was not in imminent

danger ofbodily injury, or that defendant used more force than reasonably

necessary to defend Miller.

Defendant's claims regarding use ofthe 1979 assault on Perez, the Arizona

juvenile control officer, are also without merit. As akeady discussed, use ofprior
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violent conduct under factor (b) does not violate the barondouble jeopardy and

does not generally requke instruction on the elements ofthe offenses previously

committed. The use of defendant's out-of-state conduct as evidence of a

ckcumstance inaggravation does not raise any question ofthe court's jurisdiction

to convict or punish him for an offense committed in another jurisdiction, because,

as akeady noted, the defendant in the penalty phase is not convicted ofor

punished for the prior offense. {People v. Visciotti, supra, 2Cal.4th at p. 71;

People v. Fierro, supra, 1Cal.4th at pp. 231-232; see also People v. Pensinger

(1991) 52 Cal.3d 1210, 1260-1261 [violent criminal conduct in another state

admissible under factor (b) even if it does not constitute California crime].)

Finally, neither the passage ofnine years between the incident and this

penalty trial, nor the fact defendant was ajuvenile when he assaulted Perez, nor

the alleged destruction ofArizona juvenile detention records, made the use ofthis

prior violent crime unfak or unreliable. (See People v. Bacigalupo (1991) 1
Cal.4th 103, 134 [passage ofnine years, lack oftrial transcript and unwillingness

ofwitnesses to meet with defense counsel did notpreclude use of prior criminal

conduct under factor (b)]; People v.Anderson, supra, 52 Cal.3d atp. 476

[remoteness goes to weight, not admissibility]; People v. Cox, supra, 53 Cal.3d

618, 688-689 [violent criminal conduct as 15-year-old admissible under factor

(b)].) As to the alleged destruction ofrecords (a fact not shown in the record,

since defendant did not object on this ground below), we are not convinced, if

true, this would have unconstitutionally deprived defendant ofan opportunity

fakly or fully to litigate the ckcumstances ofthe 1979 assault. The conduct was

proven through apercipient witness, Perez, whom the defense could, and did,
cross-examine fully. Defendant was also apercipient witness to the event and

could have testified to any ckcumstances reducing his culpability, had he so

wished. (See People v. Cox, supra, 53 Cal.3d at p. 689 [juvenile conduct proven
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through victims and other percipient witnesses, whom defense had full opportunity

to cross-examine].)

VI. Claims of Error Relating to Section 190.3, Subdivision (c).

Defendant contends theuse of non-violent felony convictions under section

190.3, subdivision (c) (hereafter factor (c)) violates the rights to afak penalty trial

and reliable determination on the death penalty. He attacks the statute on its face,

and as applied here to his single prior felony conviction for auto theft, suffered in

1982 when defendant was 19 years old.26

In his facial challenge, defendant asserts the existence ofprior nonviolent

felony convictions does not rationally assist the jury in deciding which capital

defendants are worthy ofthe death penalty. We have held that prior felony

convictions not involving force or violence are relevant '"to demonstrate that the

capital offense was-undeterred by prior successful felony prosecutions.'" {People
v. Bacigalupo, supra, 1Cal.4th at p. 140 quoting People v. Balderas, supra, 41

Cal.3d at p. 202, italics omitted.) Prior convictions tend to show "the capital
offense was the culmination ofhabitual criminality - that itwas undeterred bythe

community's previous criminal sanctions." {People v. Balderas, supra, 41 Cal.3d

at p. 202, italics and fn. omitted.) Defendant offers no authority for his view that
consideration ofsuch convictions renders the penalty decision unfak orunreliable.

In support ofhis facial attack, defendant cites us to death penalty statutes of

alarge number of states that, he asserts, restrict the use ofprior convictions to
crimes involving force or violence. California, he maintains, is alone in allowing

the use ofnonviolent prior convictions as a factor in the penalty decision, and thus

26 Defendant points out the offense was committed in 1981, when he was 18
years old.
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has fallen below "contemporary standards regarding the infliction ofpunishment."

{Woodson v. North Carolina (1976) 428 U.S. 280, 288.)

Inaddition toresting on the incorrect assumption the Eighth Amendment

requkes the states to adopt some type ofuniform capital sentencing scheme (see
Tuilepa v. California, supra, 512 U.S. at p. _ [129 L.Ed.2d at p. 762] [states have
considerable latitude in how to guide sentencer's discretion atselection phase]),

defendant's showing as to the law ofother states is not convincing. At least one of

the state laws he cites expressly allows specified nonviolent offenses to be used as

aggravating ckcumstances in apenalty trial.27 In another case he has confused
death-selection factors with death-eligibility factors (see id. atpp. _ [129 L.Ed.2d

at pp. 759-760]); astatute limiting the use of prior convictions in the eligibility
decision does not necessarily place the same restriction on the evidence admissible

in the selection phase.28 Moreover, even when nonviolent prior felony

convictions are not designated aggravating factors for either eligibility or

selection, the presence or absence ofsuch convictions may be relevant to prove or

disprove the existence of afactor in mitigation.29 Thus, defendant has not

27 Section 13-703 of the Arizona Revised Statutes, as amended in 1993,
mandates consideration ofany prior conviction for a "serious" offense, including
in that category certain nonviolent offenses such as first degree burglary. (Ariz.
Rev. Stat, § 13-703, subsections F.2, H.9.)

28 Oregon defines "aggravated murder" as including murder by adefendant
who has previously been convicted of murder or manslaughter. (Ore. Rev. Stat.,
§163.095(l)(c).) In the proceeding to determine the sentence for an aggravated
murder, however, "evidence may be presented as to any matter that the court
deems relevant to sentence." (Ore. Rev. Stat, § 163.150(l)(a).)

29 See, e.g., West's Annotated Indiana Code, section 35-50-2-9(c)(l):
mitigating ckcumstances used in selection include that "[t]he defendant has no

(footnote continued on nextpage)
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demonskated either that California is unique in allowing consideration of

nonviolent felonies in the penalty decision, or that uniqueness would indicate

constitutional defectiveness.

As to the specific use of defendant's auto theft conviction, defendant argues

his conviction for "teen-age participation in a car theft" was irrelevant or

unreliable as a factor in thepenalty decision. Taken alone, of course, a priorauto

theft, bya teenager oranyone else, would not be a reason for choosing a death

sentence. The conviction here, however, was not taken alone; it was but one fact

in defendant's background thejury could consider in assessing his character and

culpability. Together with the evidence oflater violent conduct inkoduced under

factor (b), aswell as the capital crimes, it tended to show a pattern of criminal

behavior undeterred by penal sanctions.

VII. Asserted Prosecutorial Misconduct in Jury Argument.

Over defense objection, the prosecutor was permitted to argue defendant's

words and actions demonskated a lack of remorse for his role in the killings of

Mr. and Mrs. Galloway. The prosecutor told thejury defendant's attitude toward

thecrimes was demonskated by his statement on thenight of the killings thathe

had "knocked" the victims "smooth out" and gotten "thousands," by his

(footnote continuedfrom previouspage)

significant history ofprior criminal conduct." The Model Penal Code provision
cited by defendant employs a similar mitigating ckcumstance: "The defendant has
no significant history ofprior criminal activity." (Model Pen. Code, § 210.6.)
The comment to this sectionnotes: "Theword 'significant' was inserted into the
tentative-draft formulation lest a trivial and remote conviction be construed to bar
consideration of an otherwise law-abiding life as a mitigating factor." (Model
Pen. Code and Commentaries, com. (b) to § 210.6, pp. 137-138.)
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appearance onthe television news, byhis answer the morning after thekillings to

Val's inquiry aboutthe victims ("That's on them"), and by his response to

Detective Tatum's question as to whether he felt sympathyfor the victkns when he

saw them dead ("They laugh at shit like that, man").30 In summary, the prosecutor

argued defendant had beengiven "every opportunity to express sorrow, sympathy,

pity, remorse. Nothing. No remorse, nothing. Just a fear that he'd be caught.

Selfish. Remorseless, [ft] You know, in a sense it's not the defendant's size that

frightens you. It's his attitude. It's his attitude toward other human beings. He's a

bigman, but it's his attitude that's frightening, [ft] AndI submit to youthat that is

a very strong aggravating factor, his attitude toward the crime afterward."

Defendant contendsthe prosecutor's argument improperly treated the

absence of a possible mitigating factor as aggravating and employed a non

statutory aggravating factor. {People v. Davenport, supra, 41 Cal.3d at pp. 288-

290; People v. Boyd {19S5) 38 Cal.3d 762, 771-776.) We rejectthis claimfor two

reasons.

Fkst, much of the prosecutor's argument referred to what we have called

"overt remorselessness," a proper aggravating ckcumstance. {People v. Gonzalez

(1990) 51 Cal.3d 1179, 1231-1232.) A murderer's attitude toward his actions and

30 As the context demonskates, the prosecutor could reasonably argue
defendant admittedhe felt, during the Saturdayentry, no sympathy for the victims,
but only fear for his own fate: "[Police detective]: [D]idn't you feel anything
when you walked in there and saw them like that? [ft] [Defendant]: I was scared,
man. [ft] [Detective]: But didn't youfeel any sympathy - [ft] [Defendant]:
They laugh at shitlike that, man. [ft] [Detective]: Who do? [ft] [Defendant]:
Tony, man, Tony and Rick, man, andDave, theylaughed at shit like that, man.
[ft] [Detective]: Well, gotta be sick, [ft] [Defendant]: And I know that shit going,
I know, cause I'm the oldest... and I've been in prison before ... and they gonna
make, they gonnaput me, make me look like I did all this shit, man. ..."
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the victims at the time of the offense is a "ckcumstance[] of the crime" (§ 190.3,

subd. (a)) that maybe either aggravating or mitigating.31 {Ibid.; see also People v.

Edwards (1991) 54 Cal.3d 787, 833 [ckcumstances of crime include its moral

context].) From the evidence that defendant, still bloody from the killings,

returned to his friends and boasted ofwhat he had just done, the jury could infer

his attitude during the crimes was one of callousness towards the victims.

Similarly, Detective Tatum's question related to defendant's emotions duringthe

second burglary on Saturday morning, and defendant's answer tended to show his

attitude at that time. The prosecutor did not misconduct himself in arguing from

this evidence. "The defendant's overt indifference or callousness toward his

misdeed bears significantly on the moral decision whether a greater punishment,

rather than a lesser, should be imposed." {People v. Gonzalez, supra, 51 Cal.3d at

p. 1232.)

Second, we have repeatedly held the prosecutor can properly dkect the

jury's attention to evidence showing the defendant's lack of remorse. (See, e.g.,

People v. Hardy, supra, 2 Cal.4th at pp. 209-210; People v. Breaux (1991) 1

Cal.4th 281, 313; People v. Odle, supra, 45 Cal.3d 386, 422.) To the extent the

prosecutor exceeded the proper scope of argument by characterizing defendant's

post-crime attitude as aggravating, the errorwasharmless. "With or without

argument, jurors can be expected to react skongly to evidence of overt

callousness. [Citation.] Thek response is unlikely to be influenced by whether the

prosecutor brands such evidence as 'aggravating' or merely 'nonmitigating.'"

31 In contrast, the defendant's "mere failure to confess guilt or express
remorse" at a later time is not a ckcumstance of the crime, does not fit within any
other statutory sentencing factor, and thus shouldnot be urged as aggravating.
{Ibid.)
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{People v. Gonzalez, supra, 51 Cal.3d at p. 1232.) The prosecutor in this case also

made it very clear the absence of a mitigating factor was not in itself aggravating,

telling thejury that "when a mitigating factor is notpresent, you don't shove it

over into the aggravating factor column. It's just a zero."

Conkaryto defendant's claim, evidence of his callous attitude was not

irrelevant to the penalty determination. {People v. Gonzalez, supra, 51 Cal.3d at

p. 1232.) Nordid the prosecutor's reference to remorselessness as a ckcumstance

in aggravation subject defendant to use of a vague factor in violation of the Eighth

Amendment: theprosecutor's specific references to defendant's words and actions

made clear the meaning of his assertion defendant lacked remorse. Nor, finally,

didthe prosecutorial argument violate defendant's privilege against self-

incrimination. It focused on overt demonstrations of remorselessness and did not

include anyimplied comment on defendant's failure to testify or confess full

responsibility for the killings. {People v. Cummings (1993) 4 Cal.4th 1233, 1329;

People v. Breaux, supra, 1Cal.4th at p. 313.)

Defendant's remaining claims of prosecutorial misconduct are barred on

appeal byhis failure to object and request an admonition. Inno instance was the

assertedly erroneous prosecutorial argument so inflammatory that a timely

admonitionwould have been ineffective. {People v. Price, supra, 1 Cal.4th at

p. 440.) Inany event, no reversible error has been shown. The prosecutor did not

misconduct himselfin giving his interpretations of two statements made by

defendant ("That's onthem" and "They laugh at shit like that, man"); although the

meaning of these phrases was less than absolutely clear, the prosecutor's

interpretations were reasonable. Nor did hegobeyond theevidence in arguing

defendant had led a selfish and brutal life, had used his physical skength to
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intimidate and frighten others and had lived in his father's home while working

only sporadically.32 Finally, theprosecutor's passing reference to the death of his

own maternal grandparents when his mother was only 13 years old bore no

reasonable possibility of influencing the penalty verdict. {People v. Douglas

(1990) 50 Cal.3d 468, 538; People v. Brown (1988) 46 Cal.3d 432, 456.) Since all

these asserted instances of unobjected-to misconduct were either proper or clearly

harmless, we also reject defendant's claim counsel's failure to object constituted

ineffective assistance.

VIII. Ineffective Assistance of Counsel in Defense Penalty Argument.

Defendant contends his attorney incompetently and prejudicially neglected

to argue his lack ofpremeditation was a mitigating ckcumstance of the offense.

The record belies this claim. The lack of premeditation and deliberation was

counsel's primary argument as to the ckcumstances of the capital crimes. He

32 Defendant's brutality and use ofhis physical strength were demonskated by
the capital crimes as well as by the Perez, Fontes and Parker incidents, and were
relevant under factor (b). The fact defendant worked only sporadically and was
hence in need ofmoney was relevant to motive, a ckcumstance of the crimes.
Defendant's failure to support himself or to use his physical skength for good ends
was also employed to demonstrate he had squandered his family advantages (a
middle-class upbringing) and failed to profit from the good example of his father,
a hard-working man of good character. The prosecutor suggested defendant's
personal history was relevant not in aggravation, but to rebut any suggestion of
mitigation in the defense evidence of background: "Now he's thrown his life
away, and that's no crime, and after all, we don't just because people throw away
thek lives, we don't vote to give them the death penalty, but on the other hand,
he's thrown away his life, I submit to you, and that's no reason to save him." To
the extent the prosecutor inadvertently strayed from this permissible argument into
suggesting laziness and selfishness were aggravating factors, any error was
harmless. There is no reasonable possibility the jury was moved to sentence
defendant to death because he lacked permanent employment and lived with his
father.
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argued: "[T]here was no preplanning for killing. There was no talking about

killing. There was no arming yourselves with aweapon. There was no deliberate

killing." He then described several capital cases with which hewas familiar that

involved preplanning and deliberation. He concluded: "To compare this with this

was a spontaneous act. There was no preplanning whatsoever. The lack of

premeditation That makes this case not excusable, but certainly not as bad

assome ofthese others." (Emphasis added.) Counsel then tied tiie lack of

premeditation to the defense theory defendant was impaked by drug use and was

desperate for money with which to obtain more drugs: "Mitigation, ladies and

gentlemen —another part ofmitigation is intoxication. ... [ft| We know he was

intoxicated He was using crack, [ft] The compunction, ladies and gentlemen,

to use cocaine was certainly there, [ft] I submit, ladies and gentlemen, thathe

could no more control thaturge for cocaine thanprobably youandI can control

being right-handed.*... [ft] That's afar cry from aperson who is sober, who looks

around, who creeps in, who tapes somebody up and kills them with an axe. It's a

far cry from the kind ofperson who arms themselves with a gun and deliberately

shoots and kills." (Emphasis added.)

Counsel's line of argument, while ultimately unsuccessful, was reasonable

and clear. The jurors could not have failed to understand hewas arguing lack of

premeditation and deliberation was a mitigating ckcumstance ofthe crimes.

Defendant also complains of a single sentence in counsel's argument on

premeditation that defendant interprets as aconcession he was the actual killer.33

33 After describing a premeditated execution-style killing, counsel argued:
"That's a far cry from a person who is so drug-impaked, he goes in there, stumbles
around trying to get some money, and heacts ina rage reaction because that's
what happened."
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In context, and in light of counsel's express reminder defendant has "denied that

[he was the killer] all the way through," and counsel's urging that the evidence left

room for lingering doubt, the remark is more reasonably understood as urging the

jury to consider the mitigating ckcumstances of the killings even if they believed

defendant committed them. Such an argumentwas proper, indeed unavoidable, in

light of the guiltphaseverdicts, whichstrongly indicated the jurors accepted the

prosecution theory defendant was the actual killer.

IX. Assessment of Aggravating and Mitigating Factors.

Defendant raises a number of objections to the court's instructions on

assessment of aggravating and mitigating ckcumstances. We have previously

rejected these contentions and decline to reconsider our decisions. The court was

not constitutionally requked to define aggravation and mitigation {People v.

Malone (1988)47 Cal.3d 1, 54-55), to label various factors as exclusively

aggravating or mitigating {People v. Montiel (1993) 5 Cal.4th 877, 943; People v.

Lrvaditis (1992) 2 Cal.4th 759, 784) or to delete inapplicable factors {People v.

Montiel, supra, 5 Cal.4th at p. 937, fn. 31; People v. Miranda, supra, 44 Cal.3d at

pp. 104-105). The instruction to determine if the aggravating ckcumstances were

"so substantial" in relation to the mitigating ckcumstances adequately informed

the jury the former had to outweigh the latter, {peoplev. Duncan, supra, 53

Cal.3d at p. 978.) There was no error in failing to instruct the jury it must find

beyond a reasonable doubt that each aggravating factor relied on was true, that the

aggravating factors outweighed the mitigating, and that death was the appropriate

penalty, (people v. Clark (1992) 3 Cal.4th 41, 170; People v. Livaditis, supra, 2

Cal.4th at p. 786.) In the absence of any indication of a jury deadlock, the court

was not obliged to inform jurors they could render no verdict at all by failing to

agree unanimously on either death or life without parole. {People v. Miranda,

supra, 44 Cal.3d at p. 105.)

89

Pet. App. 314



X. Application to ModifyPenalty.

Defendant makes several claims of error relating to the trial court's denial

ofhis automatic application to modify the penalty verdict (§ 190.4, subd. (e)).

Fkst, he contends the court improperly read, considered and was influenced by the

probation officer's report in denying the application. As the People concede, the

court did apparentiy read the report, which had tobe prepared because defendant

was also to be sentenced onnoncapital crimes, before ruling on the modification

motion. The better procedure, as we have previously stated, is to defer reading the

report until after ruling on the modification motion, which is to be made on the

basis of the evidence that was before thejury. {People v. Lewis (1990) 50 Cal.3d

262, 287.) In similar cases, however, we have assumed, absent evidence in the

record to the contrary, that the court was not improperly influenced bymaterial in

the probation report. {People v. Berryman (1993) 6 Cal.4th 1048, 1106; People v.

Fauber, supra, 2 Cal.4th atp. 866.) Here that conclusion is amply supported by

therecord: before ruling the court explained itsview "the court should not take

into consideration the contents of the probation report"; after ruling the court

repeated, "I base my ruling entirely upon the evidence that was presented in the

trial."34

Turning to the trial court's statement ofits reasons for denial, the record

does not support defendant's claim the court improperly treated the absence of

34 Although the judge also stated he had, inpreparation for ruling on the
motion, refreshed his recollection ofthe evidence inpart by reading the probation
officer's factual summary, nothing in the record suggests hewas influenced by any
extraneous material. Defendant incorrectly argues the court's reference to
defendant having denied using drugs must have been based on a statement to that
effect inthe probation report because there was no such evidence at trial. Inthe
police interview introduced at trial defendant several times denied using "dope" or
"coke."
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certain mitigating factors as aggravating. The court's recital of absent mitigating

factors follows, and was apparentiy intended to illuskate, its conclusion there were

no mitigating ckcumstances of sufficient substance to outweigh the ckcumstances

in aggravation.

We also reject defendant's claim the court's mention of his prior felony

conviction and his attempt to rape Mrs. Galloway was improper. As explained

above, the attempted rape special ckcumstance was not legally invalid, and the

prior conviction, even thoughfor a nonviolent crime, was an appropriate

consideration on the question of penalty.

To the extent the court erred in relying on evidence defendant was, in

general, "a brutal person," any errorwould be harmless. The court regarded the

brutality ofthe capital crimes as "certainlythe most aggravating ckcumstance of

all," one that "far outweighs any mitigating ckcumstance that might be present."

It is clear from the court's statement there is no reasonable possibility reliance on

indications of brutality other than defendant's acts of violence affected its decision.

{People v. Fauber, supra, 2 Cal.4th at p. 867.) Finally, the court's failure

expressly to refer to evidence defendant regards as mitigating does not

demonskate the court ignored or overlooked such evidence. {People v. Berryman,

supra, 6 Cal.4th at p. 1107.) The court explicitly stated it had independently

reviewed the evidence and believed death was the appropriate penalty. Nothing in

the record suggests the court failed to perform its duty in this regard.

XI. Cumulative Effect of Errors.

Although we have found a few isolated instances of error in defendant's

trial, we do not believe they affected its fairness either individually or taken

together. Defendant was entitled to a fak trial, not a perfectone. {People v.

Mincey, supra, 2 Cal.4th at p. 454.) This record does not establish any significant

error in the trial of guilt or penalty.
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XII. Disproportionate Punishment

Finally, we do not find defendant's death sentence grossly disproportionate

tohis personal culpability for these offenses; as on previous occasions, we decline

toreview the sentence in comparison to those in unrelated cases. {People v.

Mincey, supra, 2 Cal.4th at p. 476; People v. Kaurish, supra, 52 Cal.3d at p. 716.)

Defendant beathis two older neighbors to death in thek own home, robbing them

and sexually assaulting one as well. His apparent motive was to get money for his

personal use. The nighttime burglary was defendant's idea, planned inadvance.

Although defendant may have been under the influence ofalcohol or drugs, or

feeling the effects ofa drug dependency, the jury found on sufficient evidence that

when he actually encountered the Galloways he formed anintent tokill them, an

intenthe carriedout with considerable brutality. Even without consideration of

defendant's past acts ofviolence, it is apparent death isnot a constitutionally

inappropriate punishment for these crimes.

DISPOSITION

The judgment of the superior court is affirmed in its entirety.

WERDEGAR, J.

WE CONCUR:

LUCAS, C.J.
KENNARD, J.
ARABIAN, J.
BAXTER, J.
GEORGE, J.
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CONCURRING OPINION BY MOSK, J.

I concur in the judgment. After review, I have found no reason to do

otherwise.

~ I also concur generally in Justice Werdegar's opinion for the court. It fully

addresses, and soundly rejects, all of defendant's claims.

I write separately to express my view that the time has come to revisit the

question what mental state is required for first degree felony murder.

Since "[i]n California all crimes are statutory and there are no common law

crimes" {In re Brown (1973) 9 Cal.3d 612, 624; see Pen. Code, § 6), first degree

felony murder is purely a creature of statute. The defining provision is Penal Code

section 189: "All murder... which is committed in the perpetration of, or attempt

to perpekate," certain enumerated felonies "is murderof the first degree." As for

mental state, there is no requirement of intent to kill, deliberation, or premeditation

(see Pen. Code, § 189) or even ofmalice aforethought {Peoplev. Hansen (1994) 9

Cal.4th 300, 319 (cone. & dis. opn. ofMosk, J.); see generally People v. Dillon

(1983) 34 Cal.3d 441,472-476 (plur. opn. by Mosk, J.); accord, id. at p. 490 (cone,

opn. ofKaus, J.)). All that is demanded in this regard is the state of mind

belonging to the underlying felony. To the extent that such decisions as People v.

Sears (1965) 62 Cal.2d 737, 745, overruled on another point, People v. Cahill

Pet. App. 318



(1993) 5 Cal.4th 478, 509-510, footnote 17, and its progeny hold or state

otherwise, they areunsound. Moreover, to the extent that they use the terms

"specific intent" and "general intent," which evolved as labels to identify particular

crimes as, respectively, admitting ornotadmitting thedefense of voluntary

intoxication {People v.Hood (1969) 1 Cal.3d 444,455-456; seePeople v.

Whitfield {1994) 1 Cal.4th 437,463 (cone. &dis. opn. ofMosk, J.)), and which are

in themselves "notoriously difficult... to define and apply" {People v.Hood,

supra, 1Cal.3d atp. 456), they have proved to be mischievous. They should no

longer be followed.

MOSK, J.

Pet. App. 319



PEOPLE v. TRACY DEARL CAIN

S006544

Counsel Who Argued For The Parties

FOR APPELLANT:

FOR RESPONDENT:

TRIAL COURT:

TRIAL COURT #:

Willard P. Norberg
Cooper, White & Cooper
201 California Street, 17th Floor
San Francisco, California 94111
(415) 433-1900

Linda C. Johnson

Office of the Attorney General
300 South Spring Street, Suite 500
Los Angeles, California 90013
(213) 897-2255

Ventura County Superior Court

CR 22297

The information provided here is not Intended to reflect that which will
appear in official reports.

Pet. App. 320



-- 

c o p y  
I IN TFIE COURT OF APPEAL OF THE STATE OF CALIFORNIA I 
I SECOND APPEIW;ATS DISTRICT I 

1532 PEOPLE OP THE STATE OF GALIFORtIIA, 1 
> 

Plaintiff-Respondent, 1 
1 

V S *  1 No 
1 

TFLACY D. CAIN, 1 
) 

Defendant-Appellant. 1 

I APPEAL FROM THE SUPERIOR COURT OF VEN!KlRA COUWU I 
I AOl'3QRABLE BRUCE A. THOl"ilPSQNI JUDGE PRESIDXIG I 

REPORTERS1 TRAHSCRf PT 023 APPEAL 

For Plaintiff-Respondent: 30ff N VAN DE KAMP 
State A t t o r n e y  General 
3580 Wilshire  Boulevard 
Los Angeles,  Cal i fornia  90010 

For t h e  Defendant-Appellant: In  Propria Persona I 

Volune 24 of 25 
Pages 6350-5603 

TERI T. CAINP CSR 4062 
CHRISTIE l4ONTGOMERY CSR 4921 
Official Reporters 
800 South Victoria Avenue 
Ventura, California 93009 

Pet. App. 321



Pet. App. 322



Pet. App. 323



Pet. App. 324



Pet. App. 325



Pet. App. 326



Pet. App. 327



Pet. App. 328



Pet. App. 329



REPORTER'S CERTIFICATE 

STATE OF CALIFORNIA 3 
1 ss 

COUNTY OF VENTURA 1 

I, TERI T. CAfN, CSR 4062, Official Reporter 

of t h e  S t a t e  of C a l i f o r n i a ,  f o r  the County of Ventura, 

do hereby c e r t i f y  th a t  t h e  foregoing pages numbered 1-36, 

66-92, 121-131, 170-187, 214-241, 286-322 , 361-374 r 
402-439, 476-491, 492-519, 556-564,  597-637, 685-729, 

770-789 t 790-818, 855-874, 900-906, 936-962, 976-1007 r 

1045-1079, 1119-1155, 1202-1228, 3269-1300, 133601371, 

1410-14438 147691489, 1490-1521, 1558-3590, 163101667, 

1707-1736, 1793-1828, 186601973, 1976-2006, 204502077, 

2120-2158, 2233-2272, 2312-2348, 2375-2403. 240492436 ,  

2474-2509, 2546-2580 265292693 1 2737-2774, 277502808, 

284902886, 292902965 , 3024-3061, 3100-3135, 317203212 8 
3257-3263, 326493309, 3351-3384, 3418-3459, 3509-3538, 

3560-3580 359603607 r 3644-3683 , 3721-3753 378703801, 

3802-3840, 387603908, 384993984, 4035-4066, 4105-4143, 

417704213, 4236-4241, 424294272, 4315-4350, $384-4425, 

4519-4576, 461404649, 4666-4696, 473404769, 4805-4833, 

4879-4894, 4895-4931, 4972-5013,  5060-5079, 5119-5144, 

Pet. App. 330



5145-5176, 5213-5258,  530295330? 538405423, 5465-5511,  

5580-5613 , 5649-5671 r 570205731, 5862-5892 # 5922-5946 t 

5977-6000, 6001-6035, 6070-6102, 6137-6169t 6220-6254, 

627406293? 629406319 , 635006405, 6436.6469 # 6492-6912 r 

6513-6550 , 6993-6622, 6655-6683 , 6705-6757 6790-6820, 

6851-6880, 6981-6896, 6897-6933, inclusivel comprise a 

true and correct transcript of the testimony g i v e n  and of 

the proceedings held on January 20, 26,  28, and 29, 1988; 

February 2, 3 ,  4, 5 ,  9 ,  10, 11, 18, 23, 24, 25, and 26, 

19888 Rarch lr 2 ,  3l 4 ,  Ilr 15, 16, 17r 18r 2 2 8  23,  2 4 r  

29, and 31r 19881 April 5 ,  6 1  7 ,  8 ?  19 ,  2 0 ,  21, 22, 

and 2 6 ,  1988; May 2 ,  11, 12r 1 3 ,  18, and 20, 1 9 8 8 ;  J u l y  

12, 1988, in the matter of the  above-entitled cause. 

Dated at Ventura, California, this 27th day 

of J u l y ,  1988. 

t / 
TERI T, cAra, CSR 4062 
Official Reporter 

Pet. App. 331



REPORTER'S CERTIFICATE 

STATE OF CALIFORNIA 
ss .  

COUNTY OF VENTURA 1 

I, CHRISTIE MONTGOMERY, CSR 4921, Official 

Reporter of the State of California, for the County of 

Ventura, do hereby certify that the foregoing pages 

numbered 132-169, 188-213, 242-285, 323-360, 375-401, 

440-475, 520-555, 565-596, 638-684, 730-769, 819-854, 

875-899, 907-935, 963-975 1008-1044, 1080-1118 r 

1156-1201, 1229-1231, 1232-1268, 1301-1335, 1372-1409, 

1444-1475, 1522-1557, 1591-1630, 1668-1706, 1737-1755, 

1756-1792, 1829-1865, 2007-2044, 2078-2119, 2159-2195, 

2196-2232, 2273-2311, 234902374, 2437-2473, 2510-2545, 

2581-2617, 2618-2651, 2694-2736, 2809-2848, 2887-2928, 

Pet. App. 332



5824-5464,  5512-5544, 554595579, 5614-5648, 5672-57011 

5732-5776, 5834-5861, 589395921, 5947-5976r 6836-6069,  

6103-6136, 6170-6190 p 6191-6219, 6255-6273 t 6320-6349,  

6406-6435, 6870-6491t 6551-6592,  6 6 2 3 ~ 6 6 5 4 ~  6684-6704, 

6758-6789 , 5821-6 850 , inclusive, comprf se a true and 
correct transcript of the testimony given and of the 

proceedings held on January 26,  27, 28, and 29, 1988; 

February 2 ,  3 ,  4 ,  5, 9, 10, 11, 18, 23, 2 4 ,  25, and 26, 

1988; March 1, 2, 3 ,  b r  llr 15, 16, 17, 18, 2 2 ,  23, 2 4 r  

2 9 r  and 31, 19881 April 5 ,  6 ,  7 ,  8,  13, l 4 p  19, 2 0 ,  21, 

and 27, 19881 Hay 11, 12, and 18, 1988, in the matter of 

the above-entitled cause. 

Dated a t  Ventura, California, t h i s  27th day 

of J u l y ,  1980 ,  

e- / / /' 

i . I  ;/ , 2 -  / , , , :/ 
CBRISTIE  N O ~ T G O ~ R Y ,  .Ci& 4921 
Official Reporter 

Pet. App. 333



BEPORTER'S CERTIFICATE 

STATE OF CALIFORP?IA 1 
1 ss. 

COUNTY OF VENTURA 1 

1, DAVID O@GRADYr CSR 3146# Official 

Reporter of t h e  State of California, for t h e  County of 

Ventura, do hereby certify t h a t  the foregoing pages 

numbered 37-65, 93-120r 5777-5833r inclusive, comprise a 

true and correct transcript of the testimony given and of 

the proceedings held on January 20 and 26r 19881  April 

13, 1988, in t h e  matter of the  above-entitled cause. 

Dated at Venturar California, this 27th day 

of J u l y ,  1988 ,  

OEficial Reporter 

Pet. App. 334



-- 

c o p y  
I IN TFIE COURT OF APPEAL OF THE STATE OF CALIFORNIA I 
I SECOND APPEIW;ATS DISTRICT I 

1532 PEOPLE OP THE STATE OF GALIFORtIIA, 1 
> 

Plaintiff-Respondent, 1 
1 

V S *  1 No 
1 

TFLACY D. CAIN, 1 
) 

Defendant-Appellant. 1 

I APPEAL FROM THE SUPERIOR COURT OF VEN!KlRA COUWU I 
I AOl'3QRABLE BRUCE A. THOl"ilPSQNI JUDGE PRESIDXIG I 

REPORTERS1 TRAHSCRf PT 023 APPEAL 

For Plaintiff-Respondent: 30ff N VAN DE KAMP 
State A t t o r n e y  General 
3580 Wilshire  Boulevard 
Los Angeles,  Cal i fornia  90010 

For t h e  Defendant-Appellant: In  Propria Persona I 

Volune 24 of 25 
Pages 6350-5603 

TERI T. CAINP CSR 4062 
CHRISTIE l4ONTGOMERY CSR 4921 
Official Reporters 
800 South Victoria Avenue 
Ventura, California 93009 

Pet. App. 335



Pet. App. 336



Pet. App. 337



Pet. App. 338



Pet. App. 339



Pet. App. 340



Pet. App. 341



REPORTER'S CERTIFICATE 

STATE OF CALIFORNIA 3 
1 ss 

COUNTY OF VENTURA 1 

I, TERI T. CAfN, CSR 4062, Official Reporter 

of t h e  S t a t e  of C a l i f o r n i a ,  f o r  the County of Ventura, 

do hereby c e r t i f y  th a t  t h e  foregoing pages numbered 1-36, 

66-92, 121-131, 170-187, 214-241, 286-322 , 361-374 r 
402-439, 476-491, 492-519, 556-564,  597-637, 685-729, 

770-789 t 790-818, 855-874, 900-906, 936-962, 976-1007 r 

1045-1079, 1119-1155, 1202-1228, 3269-1300, 133601371, 

1410-14438 147691489, 1490-1521, 1558-3590, 163101667, 

1707-1736, 1793-1828, 186601973, 1976-2006, 204502077, 

2120-2158, 2233-2272, 2312-2348, 2375-2403. 240492436 ,  

2474-2509, 2546-2580 265292693 1 2737-2774, 277502808, 

284902886, 292902965 , 3024-3061, 3100-3135, 317203212 8 
3257-3263, 326493309, 3351-3384, 3418-3459, 3509-3538, 

3560-3580 359603607 r 3644-3683 , 3721-3753 378703801, 

3802-3840, 387603908, 384993984, 4035-4066, 4105-4143, 

417704213, 4236-4241, 424294272, 4315-4350, $384-4425, 

4519-4576, 461404649, 4666-4696, 473404769, 4805-4833, 

4879-4894, 4895-4931, 4972-5013,  5060-5079, 5119-5144, 

Pet. App. 342



5145-5176, 5213-5258,  530295330? 538405423, 5465-5511,  

5580-5613 , 5649-5671 r 570205731, 5862-5892 # 5922-5946 t 

5977-6000, 6001-6035, 6070-6102, 6137-6169t 6220-6254, 

627406293? 629406319 , 635006405, 6436.6469 # 6492-6912 r 

6513-6550 , 6993-6622, 6655-6683 , 6705-6757 6790-6820, 

6851-6880, 6981-6896, 6897-6933, inclusivel comprise a 

true and correct transcript of the testimony g i v e n  and of 

the proceedings held on January 20, 26,  28, and 29, 1988; 

February 2, 3 ,  4, 5 ,  9 ,  10, 11, 18, 23, 24, 25, and 26, 

19888 Rarch lr 2 ,  3l 4 ,  Ilr 15, 16, 17r 18r 2 2 8  23,  2 4 r  

29, and 31r 19881 April 5 ,  6 1  7 ,  8 ?  19 ,  2 0 ,  21, 22, 

and 2 6 ,  1988; May 2 ,  11, 12r 1 3 ,  18, and 20, 1 9 8 8 ;  J u l y  

12, 1988, in the matter of the  above-entitled cause. 

Dated at Ventura, California, this 27th day 

of J u l y ,  1988. 

t / 
TERI T, cAra, CSR 4062 
Official Reporter 

Pet. App. 343



REPORTER'S CERTIFICATE 

STATE OF CALIFORNIA 
ss .  

COUNTY OF VENTURA 1 

I, CHRISTIE MONTGOMERY, CSR 4921, Official 

Reporter of the State of California, for the County of 

Ventura, do hereby certify that the foregoing pages 

numbered 132-169, 188-213, 242-285, 323-360, 375-401, 

440-475, 520-555, 565-596, 638-684, 730-769, 819-854, 

875-899, 907-935, 963-975 1008-1044, 1080-1118 r 

1156-1201, 1229-1231, 1232-1268, 1301-1335, 1372-1409, 

1444-1475, 1522-1557, 1591-1630, 1668-1706, 1737-1755, 

1756-1792, 1829-1865, 2007-2044, 2078-2119, 2159-2195, 

2196-2232, 2273-2311, 234902374, 2437-2473, 2510-2545, 

2581-2617, 2618-2651, 2694-2736, 2809-2848, 2887-2928, 

Pet. App. 344



5824-5464,  5512-5544, 554595579, 5614-5648, 5672-57011 

5732-5776, 5834-5861, 589395921, 5947-5976r 6836-6069,  

6103-6136, 6170-6190 p 6191-6219, 6255-6273 t 6320-6349,  

6406-6435, 6870-6491t 6551-6592,  6 6 2 3 ~ 6 6 5 4 ~  6684-6704, 

6758-6789 , 5821-6 850 , inclusive, comprf se a true and 
correct transcript of the testimony given and of the 

proceedings held on January 26,  27, 28, and 29, 1988; 

February 2 ,  3 ,  4 ,  5, 9, 10, 11, 18, 23, 2 4 ,  25, and 26, 

1988; March 1, 2, 3 ,  b r  llr 15, 16, 17, 18, 2 2 ,  23, 2 4 r  

2 9 r  and 31, 19881 April 5 ,  6 ,  7 ,  8,  13, l 4 p  19, 2 0 ,  21, 

and 27, 19881 Hay 11, 12, and 18, 1988, in the matter of 

the above-entitled cause. 

Dated a t  Ventura, California, t h i s  27th day 

of J u l y ,  1980 ,  

e- / / /' 

i . I  ;/ , 2 -  / , , , :/ 
CBRISTIE  N O ~ T G O ~ R Y ,  .Ci& 4921 
Official Reporter 

Pet. App. 345



BEPORTER'S CERTIFICATE 

STATE OF CALIFORP?IA 1 
1 ss. 

COUNTY OF VENTURA 1 

1, DAVID O@GRADYr CSR 3146# Official 

Reporter of t h e  State of California, for t h e  County of 

Ventura, do hereby certify t h a t  the foregoing pages 

numbered 37-65, 93-120r 5777-5833r inclusive, comprise a 

true and correct transcript of the testimony given and of 

the proceedings held on January 20 and 26r 19881  April 

13, 1988, in t h e  matter of the  above-entitled cause. 

Dated at Venturar California, this 27th day 

of J u l y ,  1988 ,  

OEficial Reporter 

Pet. App. 346



I N  THE COURT O F  APPEAL OF THE S 

SECOND APPELLATE D I S T R I C T  

THE PEOPLE O F  THE STATE O F  CALIFORNIA, ) 

P l a i n t i f  £ - R e s p o n d e n t  

TRACY D. C A I N J  

D e f e n d a n t - A p p e l l a n t .  

APPEAL FROM THE SUPERIOR COURT O F  VENTURA COUNTY 

HONORABLE BRUCE A. THOMPSON, JUDGE PRESIDING 

REPORTERS ' TRANSCRIPT ON APPEAL 

APPEARANCES: 

F o r  P l a i n t i f f - R e s p o n d e n t  : JOHN VAN DE KAMP 
State  A t t o r n e y  G e n e r a l  
3 5 8 0  Wilshire  B o u l e v a r d  
L o s  A n g e l e s ,  C a l i f o r n i a  9 0 0 1 0  

F o r  t h e  D e f e n d a n t - A p p e l l a n t :  I n  Propria  Persona 

T E R I  T .  GAIN? CSR 4 0 6 2  
C H R I S T I E  MONTGOMERY, CSR 4 9 2 1  
O f f i c i a l  R e p o r t e r s  

V o l u m e  25 of 25 8 0 0  South  V i c t o r i a  A v e n u e  
P a g e s  6 6 0 4 - 6 9 3  8 V e n t u r a ,  C a l i f o r n i a  9 3 0 0 9  

Pet. App. 347



Pet. App. 348



Pet. App. 349



Pet. App. 350



Pet. App. 351



Pet. App. 352



Pet. App. 353



Pet. App. 354



Pet. App. 355



REPORTER'S CERTIFICATE 

STATE OF CALIFORNIA 3 
1 ss 

COUNTY OF VENTURA 1 

I, TERI T. CAfN, CSR 4062, Official Reporter 

of t h e  S t a t e  of C a l i f o r n i a ,  f o r  the County of Ventura, 

do hereby c e r t i f y  th a t  t h e  foregoing pages numbered 1-36, 

66-92, 121-131, 170-187, 214-241, 286-322 , 361-374 r 
402-439, 476-491, 492-519, 556-564,  597-637, 685-729, 

770-789 t 790-818, 855-874, 900-906, 936-962, 976-1007 r 

1045-1079, 1119-1155, 1202-1228, 3269-1300, 133601371, 

1410-14438 147691489, 1490-1521, 1558-3590, 163101667, 

1707-1736, 1793-1828, 186601973, 1976-2006, 204502077, 

2120-2158, 2233-2272, 2312-2348, 2375-2403. 240492436 ,  

2474-2509, 2546-2580 265292693 1 2737-2774, 277502808, 

284902886, 292902965 , 3024-3061, 3100-3135, 317203212 8 
3257-3263, 326493309, 3351-3384, 3418-3459, 3509-3538, 

3560-3580 359603607 r 3644-3683 , 3721-3753 378703801, 

3802-3840, 387603908, 384993984, 4035-4066, 4105-4143, 

417704213, 4236-4241, 424294272, 4315-4350, $384-4425, 

4519-4576, 461404649, 4666-4696, 473404769, 4805-4833, 

4879-4894, 4895-4931, 4972-5013,  5060-5079, 5119-5144, 

Pet. App. 356



5145-5176, 5213-5258,  530295330? 538405423, 5465-5511,  

5580-5613 , 5649-5671 r 570205731, 5862-5892 # 5922-5946 t 

5977-6000, 6001-6035, 6070-6102, 6137-6169t 6220-6254, 

627406293? 629406319 , 635006405, 6436.6469 # 6492-6912 r 

6513-6550 , 6993-6622, 6655-6683 , 6705-6757 6790-6820, 

6851-6880, 6981-6896, 6897-6933, inclusivel comprise a 

true and correct transcript of the testimony g i v e n  and of 

the proceedings held on January 20, 26,  28, and 29, 1988; 

February 2, 3 ,  4, 5 ,  9 ,  10, 11, 18, 23, 24, 25, and 26, 

19888 Rarch lr 2 ,  3l 4 ,  Ilr 15, 16, 17r 18r 2 2 8  23,  2 4 r  

29, and 31r 19881 April 5 ,  6 1  7 ,  8 ?  19 ,  2 0 ,  21, 22, 

and 2 6 ,  1988; May 2 ,  11, 12r 1 3 ,  18, and 20, 1 9 8 8 ;  J u l y  

12, 1988, in the matter of the  above-entitled cause. 

Dated at Ventura, California, this 27th day 

of J u l y ,  1988. 

t / 
TERI T, cAra, CSR 4062 
Official Reporter 

Pet. App. 357



REPORTER'S CERTIFICATE 

STATE OF CALIFORNIA 
ss .  

COUNTY OF VENTURA 1 

I, CHRISTIE MONTGOMERY, CSR 4921, Official 

Reporter of the State of California, for the County of 

Ventura, do hereby certify that the foregoing pages 

numbered 132-169, 188-213, 242-285, 323-360, 375-401, 

440-475, 520-555, 565-596, 638-684, 730-769, 819-854, 

875-899, 907-935, 963-975 1008-1044, 1080-1118 r 

1156-1201, 1229-1231, 1232-1268, 1301-1335, 1372-1409, 

1444-1475, 1522-1557, 1591-1630, 1668-1706, 1737-1755, 

1756-1792, 1829-1865, 2007-2044, 2078-2119, 2159-2195, 

2196-2232, 2273-2311, 234902374, 2437-2473, 2510-2545, 

2581-2617, 2618-2651, 2694-2736, 2809-2848, 2887-2928, 

Pet. App. 358



5824-5464,  5512-5544, 554595579, 5614-5648, 5672-57011 

5732-5776, 5834-5861, 589395921, 5947-5976r 6836-6069,  

6103-6136, 6170-6190 p 6191-6219, 6255-6273 t 6320-6349,  

6406-6435, 6870-6491t 6551-6592,  6 6 2 3 ~ 6 6 5 4 ~  6684-6704, 

6758-6789 , 5821-6 850 , inclusive, comprf se a true and 
correct transcript of the testimony given and of the 

proceedings held on January 26,  27, 28, and 29, 1988; 

February 2 ,  3 ,  4 ,  5, 9, 10, 11, 18, 23, 2 4 ,  25, and 26, 

1988; March 1, 2, 3 ,  b r  llr 15, 16, 17, 18, 2 2 ,  23, 2 4 r  

2 9 r  and 31, 19881 April 5 ,  6 ,  7 ,  8,  13, l 4 p  19, 2 0 ,  21, 

and 27, 19881 Hay 11, 12, and 18, 1988, in the matter of 

the above-entitled cause. 

Dated a t  Ventura, California, t h i s  27th day 

of J u l y ,  1980 ,  

e- / / /' 

i . I  ;/ , 2 -  / , , , :/ 
CBRISTIE  N O ~ T G O ~ R Y ,  .Ci& 4921 
Official Reporter 

Pet. App. 359



BEPORTER'S CERTIFICATE 

STATE OF CALIFORP?IA 1 
1 ss. 

COUNTY OF VENTURA 1 

1, DAVID O@GRADYr CSR 3146# Official 

Reporter of t h e  State of California, for t h e  County of 

Ventura, do hereby certify t h a t  the foregoing pages 

numbered 37-65, 93-120r 5777-5833r inclusive, comprise a 

true and correct transcript of the testimony given and of 

the proceedings held on January 20 and 26r 19881  April 

13, 1988, in t h e  matter of the  above-entitled cause. 

Dated at Venturar California, this 27th day 

of J u l y ,  1988 ,  

OEficial Reporter 

Pet. App. 360



I N  THE COURT O F  APPEAL OF THE S 

SECOND APPELLATE D I S T R I C T  

THE PEOPLE O F  THE STATE O F  CALIFORNIA, ) 

P l a i n t i f  £ - R e s p o n d e n t  

TRACY D. C A I N J  

D e f e n d a n t - A p p e l l a n t .  

APPEAL FROM THE SUPERIOR COURT O F  VENTURA COUNTY 

HONORABLE BRUCE A. THOMPSON, JUDGE PRESIDING 

REPORTERS ' TRANSCRIPT ON APPEAL 

APPEARANCES: 

F o r  P l a i n t i f f - R e s p o n d e n t  : JOHN VAN DE KAMP 
State  A t t o r n e y  G e n e r a l  
3 5 8 0  Wilshire  B o u l e v a r d  
L o s  A n g e l e s ,  C a l i f o r n i a  9 0 0 1 0  

F o r  t h e  D e f e n d a n t - A p p e l l a n t :  I n  Propria  Persona 

T E R I  T .  GAIN? CSR 4 0 6 2  
C H R I S T I E  MONTGOMERY, CSR 4 9 2 1  
O f f i c i a l  R e p o r t e r s  

V o l u m e  25 of 25 8 0 0  South  V i c t o r i a  A v e n u e  
P a g e s  6 6 0 4 - 6 9 3  8 V e n t u r a ,  C a l i f o r n i a  9 3 0 0 9  

Pet. App. 361



Pet. App. 362



Pet. App. 363



Pet. App. 364



Pet. App. 365



Pet. App. 366



Pet. App. 367



Pet. App. 368



Pet. App. 369



Pet. App. 370



Pet. App. 371



Pet. App. 372



Pet. App. 373



Pet. App. 374



Pet. App. 375



Pet. App. 376



Pet. App. 377



Pet. App. 378



Pet. App. 379



Pet. App. 380



Pet. App. 381



Pet. App. 382



Pet. App. 383



Pet. App. 384



Pet. App. 385



Pet. App. 386



Pet. App. 387



Pet. App. 388



Pet. App. 389



Pet. App. 390



Pet. App. 391



Pet. App. 392



Pet. App. 393



REPORTER'S CERTIFICATE 

STATE OF CALIFORNIA 3 
1 ss 

COUNTY OF VENTURA 1 

I, TERI T. CAfN, CSR 4062, Official Reporter 

of t h e  S t a t e  of C a l i f o r n i a ,  f o r  the County of Ventura, 

do hereby c e r t i f y  th a t  t h e  foregoing pages numbered 1-36, 

66-92, 121-131, 170-187, 214-241, 286-322 , 361-374 r 
402-439, 476-491, 492-519, 556-564,  597-637, 685-729, 

770-789 t 790-818, 855-874, 900-906, 936-962, 976-1007 r 

1045-1079, 1119-1155, 1202-1228, 3269-1300, 133601371, 

1410-14438 147691489, 1490-1521, 1558-3590, 163101667, 

1707-1736, 1793-1828, 186601973, 1976-2006, 204502077, 

2120-2158, 2233-2272, 2312-2348, 2375-2403. 240492436 ,  

2474-2509, 2546-2580 265292693 1 2737-2774, 277502808, 

284902886, 292902965 , 3024-3061, 3100-3135, 317203212 8 
3257-3263, 326493309, 3351-3384, 3418-3459, 3509-3538, 

3560-3580 359603607 r 3644-3683 , 3721-3753 378703801, 

3802-3840, 387603908, 384993984, 4035-4066, 4105-4143, 

417704213, 4236-4241, 424294272, 4315-4350, $384-4425, 

4519-4576, 461404649, 4666-4696, 473404769, 4805-4833, 

4879-4894, 4895-4931, 4972-5013,  5060-5079, 5119-5144, 

Pet. App. 394



5145-5176, 5213-5258,  530295330? 538405423, 5465-5511,  

5580-5613 , 5649-5671 r 570205731, 5862-5892 # 5922-5946 t 

5977-6000, 6001-6035, 6070-6102, 6137-6169t 6220-6254, 

627406293? 629406319 , 635006405, 6436.6469 # 6492-6912 r 

6513-6550 , 6993-6622, 6655-6683 , 6705-6757 6790-6820, 

6851-6880, 6981-6896, 6897-6933, inclusivel comprise a 

true and correct transcript of the testimony g i v e n  and of 

the proceedings held on January 20, 26,  28, and 29, 1988; 

February 2, 3 ,  4, 5 ,  9 ,  10, 11, 18, 23, 24, 25, and 26, 

19888 Rarch lr 2 ,  3l 4 ,  Ilr 15, 16, 17r 18r 2 2 8  23,  2 4 r  

29, and 31r 19881 April 5 ,  6 1  7 ,  8 ?  19 ,  2 0 ,  21, 22, 

and 2 6 ,  1988; May 2 ,  11, 12r 1 3 ,  18, and 20, 1 9 8 8 ;  J u l y  

12, 1988, in the matter of the  above-entitled cause. 

Dated at Ventura, California, this 27th day 

of J u l y ,  1988. 

t / 
TERI T, cAra, CSR 4062 
Official Reporter 

Pet. App. 395



REPORTER'S CERTIFICATE 

STATE OF CALIFORNIA 
ss .  

COUNTY OF VENTURA 1 

I, CHRISTIE MONTGOMERY, CSR 4921, Official 

Reporter of the State of California, for the County of 

Ventura, do hereby certify that the foregoing pages 

numbered 132-169, 188-213, 242-285, 323-360, 375-401, 

440-475, 520-555, 565-596, 638-684, 730-769, 819-854, 

875-899, 907-935, 963-975 1008-1044, 1080-1118 r 

1156-1201, 1229-1231, 1232-1268, 1301-1335, 1372-1409, 

1444-1475, 1522-1557, 1591-1630, 1668-1706, 1737-1755, 

1756-1792, 1829-1865, 2007-2044, 2078-2119, 2159-2195, 

2196-2232, 2273-2311, 234902374, 2437-2473, 2510-2545, 

2581-2617, 2618-2651, 2694-2736, 2809-2848, 2887-2928, 

Pet. App. 396



5824-5464,  5512-5544, 554595579, 5614-5648, 5672-57011 

5732-5776, 5834-5861, 589395921, 5947-5976r 6836-6069,  

6103-6136, 6170-6190 p 6191-6219, 6255-6273 t 6320-6349,  

6406-6435, 6870-6491t 6551-6592,  6 6 2 3 ~ 6 6 5 4 ~  6684-6704, 

6758-6789 , 5821-6 850 , inclusive, comprf se a true and 
correct transcript of the testimony given and of the 

proceedings held on January 26,  27, 28, and 29, 1988; 

February 2 ,  3 ,  4 ,  5, 9, 10, 11, 18, 23, 2 4 ,  25, and 26, 

1988; March 1, 2, 3 ,  b r  llr 15, 16, 17, 18, 2 2 ,  23, 2 4 r  

2 9 r  and 31, 19881 April 5 ,  6 ,  7 ,  8,  13, l 4 p  19, 2 0 ,  21, 

and 27, 19881 Hay 11, 12, and 18, 1988, in the matter of 

the above-entitled cause. 

Dated a t  Ventura, California, t h i s  27th day 

of J u l y ,  1980 ,  

e- / / /' 

i . I  ;/ , 2 -  / , , , :/ 
CBRISTIE  N O ~ T G O ~ R Y ,  .Ci& 4921 
Official Reporter 

Pet. App. 397



BEPORTER'S CERTIFICATE 

STATE OF CALIFORP?IA 1 
1 ss. 

COUNTY OF VENTURA 1 

1, DAVID O@GRADYr CSR 3146# Official 

Reporter of t h e  State of California, for t h e  County of 

Ventura, do hereby certify t h a t  the foregoing pages 

numbered 37-65, 93-120r 5777-5833r inclusive, comprise a 

true and correct transcript of the testimony given and of 

the proceedings held on January 20 and 26r 19881  April 

13, 1988, in t h e  matter of the  above-entitled cause. 

Dated at Venturar California, this 27th day 

of J u l y ,  1988 ,  

OEficial Reporter 

Pet. App. 398



I N  THE COURT O F  APPEAL OF THE S 

SECOND APPELLATE D I S T R I C T  

THE PEOPLE O F  THE STATE O F  CALIFORNIA, ) 

P l a i n t i f  £ - R e s p o n d e n t  

TRACY D. C A I N J  

D e f e n d a n t - A p p e l l a n t .  

APPEAL FROM THE SUPERIOR COURT O F  VENTURA COUNTY 

HONORABLE BRUCE A. THOMPSON, JUDGE PRESIDING 

REPORTERS ' TRANSCRIPT ON APPEAL 

APPEARANCES: 

F o r  P l a i n t i f f - R e s p o n d e n t  : JOHN VAN DE KAMP 
State  A t t o r n e y  G e n e r a l  
3 5 8 0  Wilshire  B o u l e v a r d  
L o s  A n g e l e s ,  C a l i f o r n i a  9 0 0 1 0  

F o r  t h e  D e f e n d a n t - A p p e l l a n t :  I n  Propria  Persona 

T E R I  T .  GAIN? CSR 4 0 6 2  
C H R I S T I E  MONTGOMERY, CSR 4 9 2 1  
O f f i c i a l  R e p o r t e r s  

V o l u m e  25 of 25 8 0 0  South  V i c t o r i a  A v e n u e  
P a g e s  6 6 0 4 - 6 9 3  8 V e n t u r a ,  C a l i f o r n i a  9 3 0 0 9  

Pet. App. 399



Pet. App. 400



Pet. App. 401



Pet. App. 402



Pet. App. 403



Pet. App. 404



Pet. App. 405



Pet. App. 406



Pet. App. 407



Pet. App. 408



Pet. App. 409



Pet. App. 410



Pet. App. 411



Pet. App. 412



Pet. App. 413



Pet. App. 414



Pet. App. 415



Pet. App. 416



Pet. App. 417



Pet. App. 418



Pet. App. 419



Pet. App. 420



Pet. App. 421



Pet. App. 422



Pet. App. 423



Pet. App. 424



Pet. App. 425



Pet. App. 426



Pet. App. 427



Pet. App. 428



Pet. App. 429



Pet. App. 430



Pet. App. 431



Pet. App. 432



Pet. App. 433



Pet. App. 434



Pet. App. 435



Pet. App. 436



Pet. App. 437



Pet. App. 438



REPORTER'S CERTIFICATE 

STATE OF CALIFORNIA 3 
1 ss 

COUNTY OF VENTURA 1 

I, TERI T. CAfN, CSR 4062, Official Reporter 

of t h e  S t a t e  of C a l i f o r n i a ,  f o r  the County of Ventura, 

do hereby c e r t i f y  th a t  t h e  foregoing pages numbered 1-36, 

66-92, 121-131, 170-187, 214-241, 286-322 , 361-374 r 
402-439, 476-491, 492-519, 556-564,  597-637, 685-729, 

770-789 t 790-818, 855-874, 900-906, 936-962, 976-1007 r 

1045-1079, 1119-1155, 1202-1228, 3269-1300, 133601371, 

1410-14438 147691489, 1490-1521, 1558-3590, 163101667, 

1707-1736, 1793-1828, 186601973, 1976-2006, 204502077, 

2120-2158, 2233-2272, 2312-2348, 2375-2403. 240492436 ,  

2474-2509, 2546-2580 265292693 1 2737-2774, 277502808, 

284902886, 292902965 , 3024-3061, 3100-3135, 317203212 8 
3257-3263, 326493309, 3351-3384, 3418-3459, 3509-3538, 

3560-3580 359603607 r 3644-3683 , 3721-3753 378703801, 

3802-3840, 387603908, 384993984, 4035-4066, 4105-4143, 

417704213, 4236-4241, 424294272, 4315-4350, $384-4425, 

4519-4576, 461404649, 4666-4696, 473404769, 4805-4833, 

4879-4894, 4895-4931, 4972-5013,  5060-5079, 5119-5144, 

Pet. App. 439



5145-5176, 5213-5258,  530295330? 538405423, 5465-5511,  

5580-5613 , 5649-5671 r 570205731, 5862-5892 # 5922-5946 t 

5977-6000, 6001-6035, 6070-6102, 6137-6169t 6220-6254, 

627406293? 629406319 , 635006405, 6436.6469 # 6492-6912 r 

6513-6550 , 6993-6622, 6655-6683 , 6705-6757 6790-6820, 

6851-6880, 6981-6896, 6897-6933, inclusivel comprise a 

true and correct transcript of the testimony g i v e n  and of 

the proceedings held on January 20, 26,  28, and 29, 1988; 

February 2, 3 ,  4, 5 ,  9 ,  10, 11, 18, 23, 24, 25, and 26, 

19888 Rarch lr 2 ,  3l 4 ,  Ilr 15, 16, 17r 18r 2 2 8  23,  2 4 r  

29, and 31r 19881 April 5 ,  6 1  7 ,  8 ?  19 ,  2 0 ,  21, 22, 

and 2 6 ,  1988; May 2 ,  11, 12r 1 3 ,  18, and 20, 1 9 8 8 ;  J u l y  

12, 1988, in the matter of the  above-entitled cause. 

Dated at Ventura, California, this 27th day 

of J u l y ,  1988. 

t / 
TERI T, cAra, CSR 4062 
Official Reporter 

Pet. App. 440



REPORTER'S CERTIFICATE 

STATE OF CALIFORNIA 
ss .  

COUNTY OF VENTURA 1 

I, CHRISTIE MONTGOMERY, CSR 4921, Official 

Reporter of the State of California, for the County of 

Ventura, do hereby certify that the foregoing pages 

numbered 132-169, 188-213, 242-285, 323-360, 375-401, 

440-475, 520-555, 565-596, 638-684, 730-769, 819-854, 

875-899, 907-935, 963-975 1008-1044, 1080-1118 r 

1156-1201, 1229-1231, 1232-1268, 1301-1335, 1372-1409, 

1444-1475, 1522-1557, 1591-1630, 1668-1706, 1737-1755, 

1756-1792, 1829-1865, 2007-2044, 2078-2119, 2159-2195, 

2196-2232, 2273-2311, 234902374, 2437-2473, 2510-2545, 

2581-2617, 2618-2651, 2694-2736, 2809-2848, 2887-2928, 

Pet. App. 441



5824-5464,  5512-5544, 554595579, 5614-5648, 5672-57011 

5732-5776, 5834-5861, 589395921, 5947-5976r 6836-6069,  

6103-6136, 6170-6190 p 6191-6219, 6255-6273 t 6320-6349,  

6406-6435, 6870-6491t 6551-6592,  6 6 2 3 ~ 6 6 5 4 ~  6684-6704, 

6758-6789 , 5821-6 850 , inclusive, comprf se a true and 
correct transcript of the testimony given and of the 

proceedings held on January 26,  27, 28, and 29, 1988; 

February 2 ,  3 ,  4 ,  5, 9, 10, 11, 18, 23, 2 4 ,  25, and 26, 

1988; March 1, 2, 3 ,  b r  llr 15, 16, 17, 18, 2 2 ,  23, 2 4 r  

2 9 r  and 31, 19881 April 5 ,  6 ,  7 ,  8,  13, l 4 p  19, 2 0 ,  21, 

and 27, 19881 Hay 11, 12, and 18, 1988, in the matter of 

the above-entitled cause. 

Dated a t  Ventura, California, t h i s  27th day 

of J u l y ,  1980 ,  

e- / / /' 

i . I  ;/ , 2 -  / , , , :/ 
CBRISTIE  N O ~ T G O ~ R Y ,  .Ci& 4921 
Official Reporter 

Pet. App. 442



BEPORTER'S CERTIFICATE 

STATE OF CALIFORP?IA 1 
1 ss. 

COUNTY OF VENTURA 1 

1, DAVID O@GRADYr CSR 3146# Official 

Reporter of t h e  State of California, for t h e  County of 

Ventura, do hereby certify t h a t  the foregoing pages 

numbered 37-65, 93-120r 5777-5833r inclusive, comprise a 

true and correct transcript of the testimony given and of 

the proceedings held on January 20 and 26r 19881  April 

13, 1988, in t h e  matter of the  above-entitled cause. 

Dated at Venturar California, this 27th day 

of J u l y ,  1988 ,  

OEficial Reporter 

Pet. App. 443



( 

PRESENTENCE REPORT 

STATE OF ARIZONA, 
Plaintiff, 

) 
) 
) 
) 
) 
) 

vs. 

) 
) 

CAIN, Tracy Darrell, ) 

JUDGE: 

DATE: 
ADDRESS: 

ALIAS: 

ETHNIC: 
PROSECUTOR: 

.Defendant. ) 
_) 

The Honorable B.L. Helm 
Division Two 
February 19, 1982 
1821 18th Place 
Yuma, Arizona 85364 
Michael Parker and 

-Kevin Knight 
Negro 
Tim Holtzen 

CASE NO: 

AGE: 
ATTY: 
FBI NO: 
OFFENSE: 

PENALTY: 

10921 

19(DOB: 12/29/62) 
Paul Hunter 
Not available 
Theft, of a Motor 
Vehicle having a 
Value of more than 
$1,000.00, a Class 
3 Felony. 
§§ 13-1802 (A) (1), 
13-1801,13-701 & 
13-801 

STATEMENT OF OFFENSE: On October 13, 1981, Tracy 
Darrell Cain,aka, Kevin Knight 

and Michael Pa+ker, and co-defendants Mack Arthur Blair and Robert Ross, . 
Jr., were arrested and charged on October 14, 1981. 

An Indictment was filed accusing the defendants of the 
crime of Theft, a Class 3 felony. 

A trial by jury was held and the defendant Tracy Darrell 
Cain, was found guilty of Theft of a Motor Vehicle having a value of more 
than $1,000.00, a Class 3 felony. 
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CAIN, Tracy Darrell 

STATEMENT OF OFFENSE CONTINUED: 

is as follows: 

Page Two 

A summary of the offense as 
taken from the police reports 

Between the hours of 8:00 p.m., Oc~ober 12, 1981, and 7:30 a.m., October 13, 1981, a 1964 white two door Chevrolet, belonging to Joel Gaona, Marine Corps Air Station, was stolen from the Marine Base. Through 
investigation by the Department of Public Safety, and Naval Investigative Services, it was ascertained that a Mr. Cain ( defendant) and one other person entered the Marine Base in a gray Chrysler New Yorker (registered 
to Wilma Cain) and left the base a short time later closely followed by 
a white Chevrolet. 

Mr. Gaona, victim, received information his car might be at 
1557 E. 23rd Street ( Cain residence). He and a friend went to this 
address and the Chevrolet was in the fenced yard. The Chevrolet left the 
yard and Mr. Gaona gave chase. 

On Interstate 8 at milepost 21 the Chevrolet ran off the road 
and Mr. Gaona saw two persons flee from the area. The Department of Public Safety, Highway Patrol, arrived and was informed of what had occured and given descriptions of those seen fleeing. Two persons, Cain and Blair 
were arrested after admitting being in the Chevrolet. These two implicated a third person, Robert Ross, Jr., who was later arrested. All three 
defendants gave the same residence address ( ·1567 E. 23rd Street ) , but 
denied knowing each other. They were evasive and uncooperative, giving 
conflicting statements. 

After being booked into the Yuma County Jail at Wellton, all 
three acknowledged knowing each other, but all three denied knowledge of 
who stole the car. 
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CAIN, Tracy Darrell 

STATEMENT OF OFFENSE CONTINUED: ---~~~~~~~~~~~~---

Page Three 

The sentencing judge having 
presided during the trial, 

other details will not be elaborated upon. 

The Department of Public Safety reports are attached. 

DEFENDANT'S STATEMENT: A written statement was 
presented to this officer by 

the defendant. The statement is as follows: " I showed Robert Ross were 
the car was. Robert ask me if I new wear he could find a nice car, and I 
said I did, and he said if he buy a car her he would give me his car in 
L.A. but I didn't know he was going to steal it cause he had a lot of 
money. My involvement was I showed him were the car was and the car was 
in my back yard and the owner seen me get out of the car." 

Verbally states his written statement is true and correct. 
Admits taking Ross to the Marine Base to visit a girl friend and the next 
thing he knows Ross stole the car and followed him off the base. Maintains 
that he didn't know Ross was going to steal it. Admits that Ross parked 
the car in his back yard. States he, Mack Blair and Ross, with Ross 
driving went for a ride and were later arrested. Admits using an alias 
at time of arrest. 

CO-DEFENDANTS: 

RESTITUTION: 

Mack Arthur Blair, DOB: 02/22/58. 
Sentenced to Arizona State Prison. 
Robert Ross, DOB: 1/28/62~ 

Acquitted. 

NONE. 

NONE. 

Pet. App. 446
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CAIN, Tracy Darrell Page Four 

PREVIOUS RECORD: 
--~-~~~-·~-

The FBI report not available. 

Appended are copies of the 
Incident Cards from the Yuma County Sheriff's Department and Yuma City 
Police Department. 

The defendant admits five (5) juvenile arrests; Burglaries, 
Possession of Stolen Property, Aggravated Assault, Escape and Fighting. 

The defendant denies any misdemeanor arrests as an adult. 
Denies any·felony arrests or convictions. 

BACKGROUND INFORMATION: 

Angeles, California to Percy Cain, age 

Tracy Darrell Cain was born 
on December 29, 1962, in Los 

~3, residing at 1821 18th Place, 
Yuma, Arizona and Ruthie Mae Cain, nee, Quinn (.deceased, 1978). 

The defendant is the fourth child of five children of this 
marriage. The mother brought two children to the marriage. Parents 
divorced in 1966, the children staying with father. Father married Wilma 
Jean Taylor, age 33, residing at 1821 18th Place, Yuma and there were four 
children from this union. The family are all citizens of the United States. 

The defendant resided in Los Angeles, California until 1976, 
when family moved to Yuma and the family still reside in Yuma. 

Father is employed in construction in California and has been 
so employed for many years. 

Mother and step-mother were not employed outside the home. 

Pet. App. 447



CAIN, Tracy Darrell 
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BACKGROUND HISTORY CONTIUNED: 

Page Five 

Defendant had a good home life, 
close family t~es; strict 

upbringing. Discipline was maintained by spankings and later by restrictions 
( father was away most of the time, except for weekends, step-mother was 
the disciplinarian) • Defendant states that he was unable to communicate 
with the father, but could always talk with step-mother and that she taught 
right from wrong, although, he states he didn't always follow his parents 
advice. Considers the economic status of the family as average, always 
had the necessary food, clothing and shelt~r. 

Parents are aware of this Court action and are upset about it. 

MARITAL STATUS: Single. Has no immediate plans 
for marriage. The defendant 

believes that he is the father of a child which will be born out of wedlock. 

PRESENT PHYSICAL ENVIRONMENT: 

Yuma, Arizona. 

ACADEMIC EDUCATION: 

The defendant is residing with 
his parents at 1821 18th Place, 

The defendant completed 11 grades 
of schooling at Kofa High School, 

Yuma ( the defendant was sent to Adobe Mountain ( ref orrn school) and did 
not complete his schooling). This is the extent of the defendant's formal 
education. 

RELIGION: Defendant is a member of The 
Beautiful Gate of God and Christ 

with irregular attendance. Attended regularly as a child. 

Pet. App. 448



CAIN, Tracy Darrell Page Six 

PHYSICAL HEALTH: Defendant is a negro male, age 

19, is 5'10~, weighs 185 pounds, 

of good posture, good proportions, has " Hoover Cuzz, tattooed on left 

upper arm, zodiac sign on outer left forearm and .T.A." on inn.er left fore 

arm. Present health is good, has had no serious illnesses, operations, 

serious injuries or accidents. Attended psychological and psychiatric 

~ounseling sessions while an inmate at Adobe Mountain Reform School. 

Drinks about two six packs of beer a week; sometimes drinks 

to excess. Started drinking at age 18. 

Denies the usage of narcotics, marijuana and dangerous drugs. 

In leisure time enjoys lifting weights, watching televison,etc 

MILITARY HISTORY: 

EMPLOYMENT HISTORY: 

NONE. 

The defendant is unemployed at 

this time. 

Previously has been employed as 

a laborer by several employers for short periods of time. 

FINANCIAL STATUS: 

COLLATERAL INFORMATION: 
----~~~~~~~~--~ 

County Juvenile Court Center is attached. 

Assets: a 1955 Ford, valued at 

$2,000.00. 

Claims no liabilities. 

The FBI fingerprint report has 

not been received. 

Juvenile record from the Yuma 

Pet. App. 449
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CAIN, T~acy Darrell Page Seven 

COLLATERAL INFORMATION CONTINUED: This officer contacted the 

Juvenile Court Center and it 
was reported that on his escape from the juvenile center on September 28, 
1979, the guard was severely assaulted and more than $1,500.00 damage was 
done to the center. 

The defendant was arrested for Shoplifting on February 8, 1982, 
while on "O.R." release. 

AGGRAVATING CIRCUMSTANCES: Value of property ( vehicle l 
taken was more than $1,000.00. 

Two (2) accomplices present. 

The defendant has an extensive juvenile record ( attached) 
which began in 1976, shortly after his arrival in Yuma. 

MITIGATING CIRCUMSTANCES: The defendant is 19 years old. 

SUMMARY AND RECOMMENDATION: Tracy Darrell Cain, age 19, now 
faces the Court after having 

been found guilty,.by jury, of Theft of a Motor Vehicle having a value of 
more than $1,000.00, a Class 3 felony. 

The defendant is in basic agreement with the police reports, 
stating he did drive co-defendant Ross onto the base, but maintains that 
he didn't know Ross was going to steal the car. Admits Ross parked the 
car in his ( defendant's) backyard. Admits all three, himself, Blair and 
Ross were in the car when it left the defendant's yard. ( co-defendant 
Blair stated that Ross and Cain picked him up near Arizona Western College) . 
Admits all three were well acquainted with each other. 

This officer believes the theft was planned. That the defendant 
and Ross entered the base with the intention to steal the car. 

Pet. App. 450



CAIN, Tracy Darrell 
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Page Eight 

SUMMARY AND RECOMMENDATION CONTINUED: The vehicle had been on display 
a few days pri_or to the theft, 

the defendant and one other, believed to be Ross had shown undue interest 
in it while on display. 

Ross was living in the defendant's home during this period. 
There is no doubt that the defendant was being decietful in his account of· 
the theft. 

The defendant Cain spoke of his juvenile record without any 
showing of shame, but with some pride. He readily admits to using aliases. 

He shows no remorse, shame or regret, no concern or anxiety. 

It is extremely doubtful( considering his juvenile record) that 
the defendant would or could comply with with conditions of probation, 
therefore, it is respectfully recommended to the Honorable Court that 
Tracy Darrell Cain, be sentenced to the Arizona State Prison for the 
presumptive term of five (5) years. 

Respectfully submitted, 

John w. Pool 
Adult Probation Officer 
Superior Court, Division Two 
Yuma County, Yuma, Arizona 
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PRESENTENCE REPORT 

STATE OF ARIZONA, _ 
Plaintiff, 

vs. 

BLAIR, Mack Arthur, 
Defendant, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

---------------------------) 
JUDGE: 

DATE: 
ADDRESS: 

Honorable B. L. Helm 
Division Two 
January 25, 1982 
2550 Kennedy Lane 

CASE NO.: 10921 

PROSECUTOR: Tim Holtzen 
AGE: 
ATTY: 
FBI NO.: 
OFFENSE: 

( ALIAS: 
Yuma, Arizona 85364 
"Mike Lomon Blair: Mike 
Lamore Blair; McArthur 
Blair; and Michael 
Anthony Blair" 

23 (02-22-58) 
Torn Moran 
l23-778-J9 
Unlawful Use of 
Means of Trans
portation, Class 
6 Felony 

ETHNIC: Negro 

STATEMENT OF OFFENSE: 

PENALTY: 13-1803; 13-1801; 
13-701; and 13-801 

On October 13, 1981, Mack 

Arthur Blair, aka Mike 

Lomon Blair, Mike Lamore Blair! McArthur Blair, and Michael Anthony 

Williams; and Tracy D. Cain and Robert Ross, Jr., were arrested and 

charged on October 14, 1981. 

An Indictment was filed accusing the defendant and co-defendants 

of the crime of Theft, a Class 3 Felony. Through Plea Bargaining, the 

defendant plead guilty to Unlawful Use of Means of Transportation, a Class 

l 6 Felony. 

000994 
Pet. App. 452



-_._-", .-':1- -"-

STATEMENT OF OFFENSE CONTINUED: 

( is as follows: 

A summary of the offense as 

taken from the police reports 

Between the hours of 8 p.m., October 12, 1981, and 7:30 a.m., 

October 13, 1981, a 1964 white 2 door Chevrolet, be10nqing to Joel Gaona, 

KCAS, was stolen from the Marine Base. Through investigation by the 

Department of Public Safety, and Naval Investigative Services, it was 

ascertained that a Mr. Cain and one other person entered the Marine Base 

in a gray Chrysler New Yorker (reqistered to Wilma Cain) and left the 
I • base a short time later closely followed by a white Chevrolet. 

Mr. Gaona, victim, received information his car might be at 

1567 E. 23rd Street (Cain residence). He and a friend went to this address , 
and the Chevrolet was in the fenced back yard. The Chevrolet left the 

( yard and Mr. Gaona qave chase. 

( 
'-

On 1-8, at mp 21, the Chevrolet ran off the road and Mr. Gaona 

saw two persons flee the area. The Department of Public Safety Highway 

Patrol arrived and was informed of what had occured and qiven descriptions 

of those seen fleeinq. Two persons, Cain and Blair were arrested after 

admitinq beinq in the Chrevolet.. These two implicated a third person, 

Robert Ross, Jr., who was later arrested. All three defendants qave 

the same residence address (1567 E.23rd Street), but denied knowing 

each other. They were evasive and uncooperative: givinq conflictinq 

statements. 

000995 
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D.l..J'\.L..K, !"ldCK .t'age -.1:nree 

STATEMENT OF OFFENSE CONTINUED: After being booked into 

the Yuma County Jail, at 

Wellton, all three acknowledged knowing each other, ·but all three 

denied any knowledge of who stole the car. 

For a more detailed account of this offense,- the Department 

of Public Safety reports are attached. 

DEFENDANT'S STATEMENT: A written statement was 

presented to this officer 

by the defendant: 

"Well on Oct. 12-1981 I was at my friend Kirths house trying 

to get a ride to AWC. to visit some students I knew to talk over some 
. ... 

plans about classes and the liter, and Kirth is white, he took me to 

~ AWC. and after I got there I only stayed till about 8:30 or 9:00, and I 

couldn't get a ride so I started to walk. I got to a pay phone and I 

tried to get someone to come and pick me up no one came so I called my 

old lady or girl friend and said I would try to make it to her house, 

In (Wellton) and she said fine, so I waited for a while and then I 

thought of calling my brother because my step mother lets him use the 

car so I called him, and he said he would get his friends car and come 

to pick me up and he came but he wasn't driving the car there some 

other guy was. this guy I never saw before that night, and they picked 

me up and we were on our way to my girls house. as we were riding I 

was in the back seat and I kept seeing bright lights flash on and off 

behind us, so I asked what it was and no one said anything, so I asked 

who's car was it. and the guy up front driving said its mine now.n 

000996 

- ~ 

Pet. App. 454



( 

DEFENDANT'S STATEMENT CONTINUED: "that's when I knew it was 

something wrong. so I 

said, pullover and let me out man, and then my 1/2 brother said man 

that's the dude that owns the car hungh? and then Ross guy said I don't 

know. so the car behind got closer then I guess they knew for sure 

because the car sped up and so did we, I said man slow down, and I was 

not heard, then I just layed down in the back seat because the car was 

sciding from side to side in the street and some one said he's got a 

gun man and after that I felt the car slam into a guard rail or another 

car, any way it must have because it cut off and would'nt start anymore 

but it was rolling, and I didn't hear anyone talking so I got up to 

look and nobody was in the car but me, they jumped out, I guess so 

before it hit the embankment I jumped out, and 'fell in the rocks from. , 
the down grade of the hill and I got up and that's when I saw my 1/2 

( brother on the other side o,f the fence, calling me so I ran and jumped 

on the fence, and as we walked to the tracks, he told me all about what 

went on with the car. after that we made it to this liquor or bar, and 

went in to get a drink and some cigarettes, after we left and were about 

300 yards away from the bar, the D.P.S. picked us up for auto theft." 

Verbally the defendant states his written statement is true 

and correct. He states that even though the co-defendant Ross gave 

the same address, he didn't know him, as he had moved out before Ross 

moved in. He denies knowing who went with Cain to get the white Chev- . 

rolet from the base, but thinks it was probably· Ross. Denies knowing 

the white 'Chevrolet was stolen prior to the arrest. 

·;···1 ..... " •. , .... J:r.r_ 
~ 

... 7~ ~";tj;,:: .. ,. J,.;.~";: 
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BLAIR, Mack 

CO-DEFENDANT'S: Tracy D. Cain, dob: 12-19-62; 

released on bond; pending. 

Robert Ross, Jr., aka Julian Ross, dob: 9~28-62; released on 

bond; pending. 

RESTITUTION: None. 

OTHER PENDING CHARGES: None. 

PREVIOUS RECORD: FBI report shows one 

previous felony arrest 

and conviction. Appended are copies of incident cards from the Sheriff's 

Office and Yuma Police Department. 

Admits one juvenile arrest in 1971, ~t Clarksdale, Mississippi, 

<: for Breaking and Entering. Sentenced to nine months at Columbia Training 

School (reform school) at Columbia, Mississippi. 

Admits one adult misdemeanor arrest for Drinking in Public in 

1980, in Yuma. 120 days with 90 days suspended in Yuma Municipal Court. 

Admits one previous felony arrest and conviction for Possession 

of Stolen Property, in 1975, at Parschman, Mississippi. Sentenced to 

2 1/2 years. 

BACKGROUND INFORMATION: Mack Arthur Blair, was born 

February 22, 1958, in Isola, 

Mississippi, to Collins Blair, age 43, whereabouts unknown and Ruthie Mae 

Blair, nee Quinn, (deceased 1978). The second child of the marriage. 

000998 HcP00005077 
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BACKGROUND INFORMATION CONTINUED: Parents divorced and mother 

married Percy Cain, age 42, 

residing at 1567 E. 23rd Street, Yuma, Arizona. From this union there 

were five children. This marriage ended in 1969. 

In 1970-1971, Percy Cain married Wilma Taylor and there were 

five children from this union. 

The family are all citizens of the United States. 

Percy Cain and Ruthie Mae Cain raised the defendant until age , 
of 10. Good home life, residing in East Los Angeles. Upbringing was 

strict, discipline was maintained by whippings. After Ruthie Mae and 

Percy divorced, all seven children stayed with ,Mr. Cain. Mr. Cain 
.. 

married Wilma Taylor. Defendant states upbringing was very strict, 

<= discipline was maintained by restrictions and communications. 

father was away on construction jobs and step-mother was the disciplin-

The step-

arian. The defendant considers Percy Cain as the only father he has 

known. The family moved to Yuma in 1976 and the defendant considers 

Yuma as his home. 

Father is a construction foreman and has been so employed for 

the past 20 years. 

Mother was employed on a part-time basis during the defendants 

formative years. 

Step-mother, Wilma Cain is not employed outside the home. 

000999 - . . . 
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BACKGROUND INFORMATION CONTINUED: There was no understanding 

atmosphere between the de-

fendant and step-mother as she continued to "put do~" the defendant's 

mother and made it clear that she resented having the Blair children 

underfoot. Defendant states that his father Percy was understanding 
-

and tried to provide the proper guidance, teaching right from wrong. 

Considers the economic status of the family as average, always 

had the necessary food, clothing and ·shelter. The Cain family received 

Welfare for the two Blair children. Parents are aware of this court 

action, but neither the step-father or step-mother has visited or talked 

to the defendant. 

MARITAL STATUS: Single. The defendant is 

enamoured with Janet Meyers, 

( age 19, of Wellton, plans ha~e been made for marriage in February 1982. 

PRESENT PHYSICAL ENVIRONMENT: The defendant was renting 

a mobile home at 2550 

Kennedy Lane, Yuma, at time of arrest. 

ACADEMIC EDUCATION: Completed 10 grades of 

schooling. .Received a 

GED at Parchman, Mississippi, in 1975. 

In 1976, received CETA training in tree trimming, carpenter 

apprentice, and cabinet making. Also at AWC, under the CETA program, 

took meat cutting. 

0(1100 
HcP00005079 
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BLAIR, Mack Page E~~ht 
~ 

RELIGION: God and.Christ (Baptist). 

( Regular attendance • 

. PHYSICAL HEALTH: Male/Negro, age 23, 

( 

height 5'9", weight 178. 

Good posture, good proportions. 2" scar on back of left hand, 4" scar 

on left inner arm. Present pealth good. No serious illnesses or oper

ation. No serious injuries or accidents. No psychiatrict or psycho

logical counseling. Attended group counseling sessions while in prison. 

The defendant denies the use of alcohol. 

Admits smoking marijuana about 1-2 joints a day after work. 

Started at about age 17. States he hasn't used for about 2 years. 

Denies the use of narcotics or dangerous drugs. 

In leisure time enjoys painting scenery-art. 

MILITARY HISTORY: None. 

EMPLOYMENT HISTORY: The defendant was not 

employed at time of 

arrest. 

Last employment was Jordon Construction at San Leandro, 

California, for one year, earning $13.89 per hour. 

Previously employed by National City, California Parks De

partment for about five months, earning $7.05 per hour. 

001001 
Hc~00005080 
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EMPLOYMENT HISTORY CONTINUED: Previously employed by 

Marley Construction, Yuma, 

Arizona, for about 2 years, earning $8.85 per hour .. 

Previously employed by Ashton Construction, Tucson, Arizona, 

earning $9.95 per hour. 

FINANCIAL STATUS: Assets: None. 

Liabilities: AEA Credit 

Union, $1,900.00, payments of $25.00 per month; Dr. Lalani, $250.00. 

COLLATERAL INFORMATION: FBI fingerprint report 

shows two juvenile 

arrests-no disposition-the defendant admits the juvenile arrest on July 

9, 1971, at Clarksdale, Mississippi and the sentence of nine months to 

'C the Columbia Reform School at Columbia, Mississippi. He made no mention 

of the juvenile arr~st of July 19, 1974, at Clarksdale, Mississippi 

and no disposition shown. 

The defendant admits the adult felony arrest of January 27, 

1975, at Clarksdale, Mississippi and his being sentenced to Parchman, 

Mississippi. All the above took place in Mississippi. Although the 

defendant had stated that he lived in East Los Angeles, California from 

the age of 10 until age 18 (1969-1976). 

The defendant stated that his arrest June 20, 1981, at Rich-

mond, California, was dismissed. This was verified by Richmond Police 

Department. 

HcP00005081 
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BLAIR, .Mack Page T~ll 

AGGRAVATING CIRCUMSTANCES: Value of vehicle taken 

was more than $1,000.00. 

Two accomplices present. 

One known previous felony arrest and conviction. 

MITIGATING CIRCUMSTANCES: None. 

SU~~RY Al~D RECOMMENDATION: Mack Arthur Blair, age 23, 

now faces the Court after 
having plead guilty to Unlawful Use of a Means of Transportation, a 
Class 6 Felony. 

A vehicle was stolen from the Marine'Base. It was located 
" and chased by the owner until it ran off the road. The three defendants 

~ were arrested in the area. The defendant denies any knowledge of the 
theft, but admits being in the car. All three were evasive and decietful 
to the police in the initial interview. 

All three gave the same resident addresss, the defendant stated 
that he had moved out of this residence of his step-mother and step-
father (Cain), but uses the address for his mail. Knew co-defendant 
Cain lived there, but maintains he didn't know co-defendant Ross and 
didn't know he had moved into the residence. 

The defendant accused the two co-defendants of the theft of 
the vehicle. 

It is doubtful that the defendant has been completely honest 
~ and truthful during this interview. 

OCl ')03 
....... ~ ....... 
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SUMMARY' RECOMMENDATION CONTINUED: He does admit to the use 

of several other names. 

~ At one point, he stated he hasn't used marijuana for two years and at 

another point, stated he was smoking marijuana with the others on the 

night of arrest-when this contradiction was mentioned, his comeback 

( 

! 

""--

, 

was that he hadn't bought any for a couple of years. 

The defendant is a good talker and has an answer for everything. 

There was a lack of concern, no remorse, shame or regret shown. 

He admits his guilt only to the extent that he was riding in 

the vehicle, maintaining he didn't know it was stolen. 

This officer does not believe that the defendant could or , 
would comply with conditions of probation. Therefore, it is respectfully 

recommended to the Honorable Court that Mack Arthur Blair, be sentenced 

to the Arizona State Prison for the term of 1.9 years, to commence 

October 13, 1981. 

" .. 

I 

;, 

ully 

~~ ir~ 
John W. Pool 
Adult Probation Officer 
Superior Court, Division Two 
Yuma County, Yuma, Arizona 

001')04 -... ;. 
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c. c. •tE •flt-Al·M,.OU"t 
~\.ERll Of :,1;t·El~·Oll. • 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

4 ~I>!>' 
IN AND FOR THE COUNTY OF YU~'lJ._N \ 

• / t.RIZOM t. 
"''.:"": . . ,,;", . 

STA'l'E OF ARIZONA, e~~-- 0£,PUl~ 

Plaintiff, ~UILTY PLEA PROCEEDINOS 

vs. 
NO. 10921 

Defendant. 

The defendant personally appearing before me, I have· 
ascertained the following facts, noting each by initialing it. 

Judge's 
Initial 

.. 
(b) His right to the assistance or an attorney 

at all stages of the proceedings, and to an 
appointed attorney, to be furnished free or 
charge, if he cannot afford one. 

. -· .. --~ ·. 

---~--

_!ft_ 

--4t-

_-£._ 4. 

(c) His rieht to confront the witnesses ag31nst 
him and to cross-examine them as to the•· 
truthfulness or their testimony. 

(d) His ri&ht to prcsc:nt evidence on his own 
behalf, and to have the State co~pel witnesses 
or his choosing to appear and testify. 

(e) His rieht to remain silent and to be prc:iumcd 
innocent until proven guilty beyond a reasonable 
doubt. 

That t.hc dcfc.-ndant wj:;hcs to &ive up the constitu
tional rights or which he has been advised. 

~-"i...._..~ 5. That there exists a basis in fact for believing the 
defendant guilty or the offenses charsed. 

4(. 6. That the defendant and the prosecutor have entered 
---- into a plea agreeinent and that the defendant ·under

stands and consents to its terms.· 

7. That the plea is voluntary and not the result or 
force, thl'c:lt:l or prom1 :;cs other th:rn n plea ncrccmcnt. · 

FORM NO. 19 -1- 001f)24 
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On the basis of these findin9s, I conclude th;st the 

def(•ncl.Jnt b11lwin9ly, vol.unt·:11:ily and intelli9cntly pleads 

guilty to the above ch:n:qcs. 

1\cc~pl.ance of the plea :ls deferred 

until :;1•ntrncjnq. 

(~·rht! plc."l of yui.lty is accepted. 

-~ _t_~ /, ~~- -·-.-t'-:S_l:_zt'z~'~~-:::::.---
~e----~-~ Juuge . 

CER'fn'ICATION BY DJ::J:o't:NDANT 

I certify that the judge personally advised me of the 

matters noted above, that I understand the constitutional rights 

that I am giving up by pleading guilty, and that I desire to 

plead guilty to the charges tated. 
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IN THE SUPERIOR COURT 

OF 

\ YUMA COUNTY, STATE OF ARIZONA 

TWO February 4, 1982 
DIV. DATE 

) 
STATE OF ARIZONA ) 

vs. ) SENTENCE 
MACK AR.THUR BLAIR .. ) 

--~--~~---------·> 

CASE N0._1_0_9_21 __ _ 

C. C. NEWMAN, CLERK 

JOYCE URTUZUASTEGUI 
. COURT REPORTER 

HQD. B :L Helm· 
JUDGE OF SUPERIOR COURT· 

9:00 A.M. 

---
· · This matter coming on regularly to be heard, Jon Thompson, Deputy 

County Attorney is present on behalf of the State, and the defendant is 
present in person and represented by his counsel, Thomas A. Moran. Court 
reporter, Joyce Urtuzuastegui is present. 

The defendant is formally arraigned for sentence by being informed 
of past proceedings. A statement is made on behalf of the defendant by 
Thomas A. Moran, who request a m±tigated sentence. · 

IT IS THEREFORE ORDERED that the judgment of the Court is that the 
defendant is guilty of the crime of Theft, a class 6 felony. 

IT IS FURTHER ORDERED that the defendant be imprisoned at Arizona 
State Prison for a period of one and one half years beginning this.date. 

Copies to: County Attorney 
Thomas A. Moran 
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THEODORE S. DONALDSON. PH.D. 

350 Arbutus A venue 
Morro Bay. CA 93442 

( 805) 772-5086 

Willard Wicksell 
Attorney at Law 
674 County Square Drive 
Ventura, CA 93003 

Clinical Psychologist 
License #PP2744 

February 26, 1987 15 North Fir Street 
Ventura. CA 93001 

(805) 648-2548 

PSYCHOLOGICAL EVALUATION RE: TRACY DEARIL CAIN 

Dear Mr. Wicksell: 

As you requested, Mr. Cain was seen in the Ventura County Main Jail on February 11, 1987. He was interviewed and administered the Minnesota Multiphasic Personality Inventory, the Rorschach Personality Test, The Bender Visual Motor Gestalt Test, and Projective Drawings. His case file was reviewed, including police crime reports and numerous reports by Mr. Stone, investigator for the District Attorney's office who interviewed a number of witnesses to the crime and people who knew Mr. Cain. David Cerda, codefendant with Mr. Cain, was evaluated by me on November 26, 1986. 

CURRENT SITUATION. Mr. Cain and the co-defendant, David Cerda, were arrested on October 22, 1986, following a robbery and murder on October 17, 1986, in which they are allegedly implicated. Mr. Cain stated that he, David Cerda, David Mendoza, and Rick Alvira all entered the house in which the robbery and murder occurred. He goes on to state that he went into the bedroom where he found a wallet with $500 in it, but he denied beating the victims or raping the woman. When they were arrested, he admitted to stealing the $500 and although he thought it was "foolish" he did not think he would be implicated in more serious charges. He stated that when they broke into the house, he didn't think about being caught or about the possibilities of going to prison. They had been drinking beer, and he stated that he thought he just went along with whatever everyone else wanted to do. Mr. Cain's account of events that occurred on the night of the crime are significantly different from the account by Mr. Cerda. Mr. Cerda stated that only Mr. Cain entered the house and that only he and Mr. Cain even went to the victims• house prior to the robbery and murder. Moreover, Mr. Cerda stated that Mr. Cain was the one who 
origina~ed the idea of entering the neighbors' house and that he threatened to "kick ass• if someone did not go with him. 

BACKGROUND. Mr. Cain was born and raised in the Watts area of Gardena. His father was a construction foreman, and there were thirteen children in the family. He has two sisters and three brothers older than himself. He stated that his parents separated when he was an infant and his father married shortly after that. He described getting along well with his father and stepmother. His father and stepmother separated in 1983, and his mother now lives in Phoenix and his father is remarried and lives in Oxnard. Mr. Cain completed elementary school in the Los Angeles area and started junior high school in 1975, but in the middle of his first semester the family moved to Arizona where his father had obtained a bridge construction job. He attended junior high school and high school in Arizona. He stated that he was active in wrestling, basketball, football, and weight lifting while a student. He 
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THEODORE S. DONALDSON. PH.D. 

350 Arbutus A venue 
Morro Bay. CA 93442 

( 805) 172-5086 

Willard Wicksell 
Attorney at Law 
674 County Square Drive 
Ventura, CA 93003 

Clinical Psychologist 
License #PP2744 

February 26, 1987 15 North Fir Street 
Ventura. CA 93001 

(805) 648-2548 

PSYCHOLOGICAL EVALUATION RE: TRACY DEARIL CAIN 

Dear Mr. Wicksell: 

As you requested, Mr. Cain was seen in the Ventura County Main Jail on 
February 11, 1987. He was interviewed and administered the Minnesota 
Multiphasic Personality Inventory, the Rorschach personality Test, The Bender 
Visual Motor Gestalt Test, and Projective Drawings. His case file was 
reviewed, including police crime reports and numerous reports by Mr. Stone, 
investigator for the District Attorney's office who interviewed a number of 
witnesses to the crime and people who knew Mr. Cain. David Cerda, co
defendant with Mr. Cain, was evaluated by me on November 26, 1986. 

CURRENT SITUATION. Mr. Cain and the co-defendant, David Cerda, were arrested 
on October 22, 1986, following a robbery and murder on October 17, 1986, in 
which they are allegedly implicated. Mr. Cain stated that he, David Cerda, 
David Mendoza, and Rick Alvira all entered the house in which the robbery and 
murder occurred. He goes on to state that he went into the bedroom where he 
found a wallet with $ 500 in it, but he denied beating the victims or raping 
the woman. When they were ar rested, he admi tted to stealing the $ 500 and 
although he thought it was "foolish" he did not think he would be implicated 
in more ser ious charges. He stated that when they broke into the house, he 
didn't think about being caught or about the possibilities of going to prison. 
They had been drinking beer, and he stated that he thought he just went along 
with whatever everyone else wanted to do. Mr. Cain's account of events that 
occurred on the night of the crime are significantly different from the 
account by Mr. Cerda. Mr. Cerda stated that only Mr. Cain entered the house 
and that only he and Mr. Cain even went to the victims' house prior to the 
robbery and murder. Moreover, Mr. Cerda stated that Mr. Cain was the one who 
origina~ed the idea of entering the neighbors' house and that he threatened to 
"kick ass· if someone did not go with him. 

BACKGROUND. Mr. Cain was born and raised in the Watts area of Gardena. His 
father was a construction foreman, and there were thirteen children in the 
family. He has two sisters and three brothers older than himself. He stated 
that his parents separated when he was an infant and his father married 
shortly after that. He described getting along well with his father and 
stepmother. His father and stepmother separated in 1983, and his mother now 
lives in Phoenix and his father is remarried and lives in Oxnard. Mr. Cain 
completed elementary school in the Los Angeles area and started junior high 
school in 1975, but in the middle of his first semester the family moved to 
Arizona where his father had obtained a bridge construction job. He attended 
junior high school and high school in Arizona. He stated that he was active 
in wrestling, basketball, football, and weight 11 fting while a student. He 
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Re: TRACY D. CAIN - Page 2 

stated that he made average grades and that his only trouble was in math. Be 
denied the use of illegal drugs or alcohol. Be stated that the move was a big 
change in his life, because he moved from an all black school to one in which 
there were only about fifteen blacks in the entire Arizona school. Be 
described getting into a few fights, but in general integrated well. 

When he was in the eleventh grade Mr. Cain visited San Diego, and while there 
stole an automobile from a cousin's friend and drove the car back to Arizona. 
Be was placed in Juvenile Ball for a brief period and then sent to a boys' 
camp for approximately eleven months. Be described being in·counseling while 
at the camp, and stated that his counselor told him that he didn't think he 
had a problem. Be then attended trade school through the CETA program, but at 
about this time he was caught riding in an automobile stolen by his brother
in-law and was convicted along with his brother-in-law. Be was sentenced to 
five years and served three years and four months in prison. 

Mr. Cain was released from prison on December 27, 1984, and came to ventura on 
January 1, 1985, where he lived with his parents and worked in the santa 
Barbara/Goleta area as an apprentice painter. Be remained on that job for 
about four or five months, and quit after joining the construction labor union 
and began working with his father. After a few weeks, his father had a heart 
attack and Mr. Cain began having trouble on the job, and the Union Ball 
refused to call him out on other jobs. He then went to work for one Richard 
Clayton, who was a friend of his father, where he worked for approximately 
four or five months. He described getting into a fight with his boss on his 
first day on the job, and he was charged with four counts of assault with a 
deadly weapon on November 4, 1985. In jury trial he was acquitted on three 
counts and the other was dropped to a misdemeanor. Be reported that he was 
sentenced to 36 months probation and 91 days work furlough of which he 
actually served 59 days. 

Mr. Cain stated that his parents moved to Oxnard around September 1985, and he 
moved in with a girlfriend for approximately two and a half months. Be then 
lived with his parents for a brief time in Oxnard, and after that he and his 
girlfriend moved to the Los Angeles area, where he remained for a few months 
and did not work. He stated that she •got into dope• and he •kicked her out.• 
He then stayed with an old girlfriend in the Los Angeles area for a while 
before returning to his father's home in Oxnard. 

MENTAL STATUS. Mr. Cain's speech was clear, articulate, and of fair quality. 
Initially, he appeared rather defiant and cocky, but as the interview 
progressed he became increasingly cooperative and friendly. There were no 
indi cations of tension, anxiety, or nervousness. Be tended to answer 
questions rather directly, but there was a definite self-serving quality in 
answers related to the current charges. There were no indications of a 
thought disorder, and his memory for both recent and past, events was 
excellent. 

PSYCHOLOGICAL TEST RESULTS AND INTERPRETATION. For the most part, results of 
psychological testing were highly consistent among tests and with the clinical 
impression. There were no indications of significant psychopathology nor 
indications of significant ego deficits or inadequacies in reality testing. 
The tests are most remarkable in a general lack of indications of serious 
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psychological problems. Testing did indicate the existence of significant 
situational stress which was not noted in the interview, and which under the 
circumstances is expected. There is evidence of a basic coping style, in which he attempts to oversimplify stimuli in order to make the world less threatening, and as a result he tends to experience frequent social diffi
culties because the style promotes neglect of the demands of the environment. Although he displays a marked interest in people, he does not experience the 
needs for closeness in ways which are common to most people, and he tends to 
be somewhat uncomfortable in interpersonal situations. Be tends to avoid emotionally toned situations, and he tends to keep his own emotions under control. Be is psychologically naive and his insight is essentially non
existent. In general, Mr. Cain appears as an emotionally unstable personality 
characterized by poorly controlled anger and a tendency to temper outburst. 

CONCLUSIONS. Although Mr. Cain is interesting from a diagnostic point of view, there is nothing in this evaluation that appears to have any substantial 
bearing on legal issues in his case. Mr. Cain displays many of the features of sociopathy, although that is too simple a diagnosis, and there are also 
hysteroid and narcissistic features as well. His antisocial acting out appears to have not started until he was in his late teens, but indications 
are that this acting out has increased in frequency and severity at a rapid rate. This suggested the possibility of central nervous system dysfunction, 
but none was found in this evaluation, although that part of the evaluation 
was somewhat limited. Nonetheless, there were certainly no indications of 
gross brain disorder. Mr. Cain seems predisposed to episodic and violent 
acting out, and there are no indications in this evaluation that such episodes are the result of dissociation or psychosis. 
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DECLARATION OF RUTH ZITNER, Psy.D. 

I, RUTH ZITNER, Psy.D., declare as follows: 

1. I am a clinical psychologist specializing in adult and 

adolescent psychotherapy and psychotherapy with homeless women. 

I am licensed in the State of California. I received my Bachelor 

of Arts Degree in English with minors in Women's Studies and 

Integrated Liberal Studies from the University of Wisconsin in 

1986. I received my Psy. D. in Clinical Psychology from the 

California School of Professional Psychology in 1993. I received 

training in individual, marital and family therapy using 

psychodynamic, humanistic, cognitive/behavioral treatment 

modalities at West County Counseling Center, Huntington Beach, 

California from 1991 to 1992. From 1992 to 1993 I received 

training in individual short and long term psychotherapy at 

Verdugo Psychotherapy Institute, Glendale, California. My post 

doctoral training from 1993 to 1994 was at the Wright Institute, 

Beverly Hills, California where I conducted individual long-term 

psychodynamic psychotherapy and conjoint therapy. Additionally, 

I attended classes and received extensive group and individual 

supervision. 

2. From 1993 to 1997 I was in private practice in 

California as both a psychological assistant and psychotherapist 

working with adolescents, families, couples and individuals. I 

have been a staff psychologist at Catholic Charities, Hollywood, 
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California from 1995 to 1996 working with homeless mothers and 

their children. Prior to that, from 1993 to 1996 I was a staff 

psychologist in the Skid Row area of Los Angeles for The 

Downtown Women's Center and the United American Indian 

Initiative. During this time I conducted assessments and treated 

women with histories of poverty, marganalization, homelessness, 

substance abuse, chronic mental illness and incarceration. I 

received ongoing training from the Skid Row Mental Health Center 

in the treatment of chronic mental illness, severe 

psychopathology, and women living in large structured housing 

situations. 

3. From 1995 to 1996 I worked as a consultant to 

Herbody, Beverly Hills, California, where I was responsible for 

psychological assessment and post-operative follow-up of women 

undergoing female reconstructive surgery. 

4. I am the co-producer and writer of a nationally 

distributed video covering aspects of teenage dating behavior and 

violence in teen relationships. I have lectured nationally on 

this topic. I have also lectured extensively on the topic of 

child abuse and prevention. 

5. I am currently a psychologist in the psychiatric 

department at John's Hopkins University, Baltimore, Maryland 

where I conduct research in Obsessive Compulsive Disorder. 

6. I am currently a member of the American Psychological 

Association, the Maryland Psychological Association, the Greater 

Washington Coalition of Mental Health Professionals, and the 
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Washington Society for the Study of Psychoanalysis. Prior 

memberships and affiliations include the California Psychological 

Association (1991-1996) and the Los Angeles Psychological 

Association (1993-1996) I have been asked by counsel for Tracy 

Dearl Cain. to investigate and evaluate his social history and 

background, paying particular attention to his family and medical 

history. This assessment was conducted: 

II 

II 

• to determine what social, emotional, and 

intellectual factors influenced Tracy' 's prenatal 

development, infancy, childhood, adolescence and 

adulthood; 

• to determine whether Tracy experienced childhood 

trauma (i.e., physical, sexual, and emotional 

abuse, deprivation, abandonment or neglect); and 

if so, to identify the effects of childhood 

maltreatment on his subsequent social, emotional 

and intellectual development; and 

• to determine if his family, social service 

agencies, schools and correctional institutions 

failed to intervene in such a manner as to affect 

his social, psychological and intellectual 

development from birth to adulthood. 
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6. In preparation for my evaluation of Mr. Cain I reviewed 

the following documents: 

Life Chronology of Tracy Cain; Cain Family Tree; 

Birth Certificates of Tracy Dearl Cain, Rosie Lee 

Gates Forrest, Percy Cain, Jr., Mack Arthur Blair, 

Larry Darnell Cain a.k.a. Danny Cain, Janice Renee 

Cain, Valender Eugene Cain, Percy (Kato) Cain III, 

Candice Nicole Cain, Cantana Yvette Cain, Durez 

Onashe Cain, Gaberil Jemal Cain, and Heavy 

Williams; Marriage Certificate of Ruthie Mae Quinn 

and Percy Cain, Jr.; Death Certificates of Ruthie 

Mae Cain, Percy Cain, Jr. And Collins Blair, Jr.; 

Divorce papers of Percy Cain, Jr., and Ruthie Mae 

Cain; Family Photographs of Percy Cain, Jr . , 

Ruthie Mae Cain and Brenda Cain, Percy "Katon Cain 

III and Wilma Cain, Heavy Williams and of the 

family residence in Yuma, Arizona taken in 1996; 

School records for Tracy Cain from Markham Jr. 

High School, Adobe Mountain School, and Yuma Union 

High School District; Work records for Tracy Cain 

consisting of an itemized statement of earnings 

for 1/85-12/86, a letter from Paul Lozano 

Painting, Manpower Inc. personnel records; and 

work records for Percy Cain, Jr., from Granite 

Construction Company and Laborers Pension Trust; 
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Mental Health Records from Adobe Mountain School, 

Arizona Department of Corrections, from 1984, 1987 

Donaldson evaluation at Ventura County Jail, 1988 

evaluation from Ronald K. Siegel, Ph.D., at San 

Quentin; Medical Records from Yuma Medical Center 

for Tracy D. Cain; Transcripts of interviews with 

Brunell Cain, Wilma Cain, Valendar Cain, Tracy 

Cain and Darnell Cain; Summaries of interviews 

with Collins and Hope Blair, Brenda Cain Ross, 

Rosielee Forrest, Janice Cain Fortune and Valendar 

Cain; Family Members' Trial Testimony of Wilma 

Cain and Percy Cain; Court Records of Ruthie Mae 

Quinn Blair Cain a.k.a. Linda Jones, Probation and 

presentence reports for Larry Darnell (Danny) 

Cain, Mack Arthur Blair a.k . a. Mike Lamore Blair, 

Valendar Eugene Cain and Wilma Jean Cain; general 

Jonestown Information, including letters written 

on behalf of Ruthie Mae Cain by members of 

People's Temple Ms. Laurie B. Efren, Sandra 

Bradshaw, Richard Tropp, Karen Layton, and June B. 

Crym; and Declarations from Larry Darnell (Danny) 

Cain, Valendar Cain, Janice Renee Cain Fortune, 

Brenda Cain Johnson, Ida Mae McDonald, Aron Bush, 

Hugh Fortson, Majil Fausel, M.A., David Cerda, 

Clarence Wade, Mack Arthur Blair, Floyd E. 

Clements and Kathy Lazoff-Aldana; 
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Neuropsychological assessment by Karen Bronk 

Framing, Ph.D., and Psychiatric assessment by Jay 

M. Jackman, M.D. 

INTRODUCTION 

1. On November 18, 1978, Tracy Cain's mother died in 

Jonestown, Guyana. Forced to drink poisonous Kool-Aid along with 

hundreds of others, Tracy's mother was finally a victim of Jim 

Jones' religious delusions. Her path to Guyana was the life 

story of the vast majority of other victims of Jonestown, as 

marginalized, poor African-American women, and their children. 

The survivors of those who died in Jonestown struggle with their 

own legacy of the 913 deaths in a jungle they never understood. 

Tracy Cain was 16 years old when his mother died. 

2. The tragedy of Jonestown is common knowledge today, the 

standard all other "cult" deaths are measured against. What is 

less commonly understood is the exploitation and desperation that 

brought so many to the Peoples Temple in the first place. 

3. A real understanding of Tracy Cain does not begin with 

the nearly one thousand suicides and murders committed in 

Jonestown. When Tracy's mother went to Guyuana, she went there 

willingly as her only alternative to the hopelessness and 

desperation that was her life as she knew it. Tracy could not 

accept her death for years afterward because to do so would mean 

he had given into his own hopelessness. 
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4. A full and accurate assessment of Mr . Cain requires 

consideration of the economic and social deprivation within his 

family and the communities they grew up in, the pervasive history 

of severe abuse and probable fetal alcohol exposure in his 

family, the abandonment and neglect suffered throughout his life, 

traumatic head injuries he suffered as a child and his own 

history of learning disabilities and limited intelligence. 

Any assessment of Mr. Cain's development and cognitive 

functioning must include careful attention to the unique ethnic 

and cultural factors which affected his development, perceptions, 

behavior, opportunities and role in the larger community. 

BACKGROUND 

5. In 1939 everything about life in Isola, Mississippi was 

defined by cotton. The business of growing, buying and selling 

cotton was visible on every block. Every road leading out of town 

threaded through vast stretches of cotton fields. Many 

residential streets simply dead-ended in a cotton field. The 

economics of the cotton industry defined all housing. The wealth 

of cotton growers was displayed in pretentious semi-mansions 

along the river. The poverty of cotton pickers and sharecroppers 

was captured in the tar paper shacks on the opposite riverbank. 

II 

II 

II 
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6. The mid-Delta area of Mississippi is to this day, the 

richest natural cotton farming land in the United States. Before 

1945, cotton was the most labor intensive agricultural crop in 

America. It was also one of the most physically demanding crops 

to pick. The cotton bolls were waist high, which meant pickers 

either had to bend over or crawl on their knees to harvest the 

crop. Every puff of cotton was attached to a thorny stem. 

Cotton pickers hands were constantly pierced by the thorns, 

causing the entire hand to form thick calluses. Once picked, the 

cotton was put into a sack, which the cotton picker drug around 

all day by a shoulder strap. Cotton pickers worked from sunrise 

to sunset in fields where there were no outhouses. 

7. The end of slavery and the continued demand for field 

laborers to pick cotton gave rise to the sharecropping system. 

The Delta was home to the biggest plantations in the cotton belt, 

and consequently became the capital of the sharecropping system. 

Segregation was the political institution that gave a death grip 

to the sharecropping system, ensuring that most African-Americans 

would have no opportunity in life except in the cotton fields. 

8. The sharecropper was given a plot of land to cultivate, 

by the plantation owner. The size of the plot depended on the 

generosity of the landowner, and the number of children in the 

sharecropper's family who could help work the land. The 

landowner would front the money for planting the plot to purchase 

seed, fertilizer and tools. The planter also provided the 

sharecropper a monthly stipend to cover his living expenses until 
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his crops came in. Money often ran out before the end of the 

month. The cotton was picked in October and November after being 

carefully tended all summer. At the plantation's gin, the cotton 

was separated from the seeds, and weighed. The landowner packed 

the cotton into bales and sold it. Then, usually just before the 

holidays, ~he landowner would call the sharecroppe~ into his 

office to settle up. The plantation manager would hand the 

sharecropper a piece of paper showing much money he had actually 

cleared from his crop, and pay him. The settle was almost always 

a bitter moment. The sharecropper would usually learn he had 

cleared a few dollars, or no money, or that he actually owed the 

plantation owner money. This left the sharecropper and his 

family without many good options, truly trapped in their life . 

9. The advent of a machine to pick cotton moved the 

southern economy from a complete dependence on segregation. In 

1940, 77 percent of black Americans still lived in the South, 

with a full 50 percent living in the rural South. The 

mechanization of cotton picking was crucial to the great 

migration by African-Americans from the Southern countryside to 

the cities of the South, the West, and the North . Between 1910 

and 1970, six and a half million African-Americans moved from the 

South to the North. 

10. This migration of African-Americans has in part, made 

race a national issue in the second half of this century. 

Previously the reality of a caste system had been localized to 

places like Isola, Mississippi. Now the nation could not ignore 
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politicians mouthing democracy and equality while living with the 

human tragedy of race relations in the United States. 

11. In the 1930's and '40's, the closest cities to the 

Delta were Jackson, Memphis, New Orleans and St. Louis. None of 

these cities were fully desegregated. Most job-seekers leaving 

Mississippi headed for Chicago, looking for the opportunity to be 

judged by their work skills rather then the color of their skin. 

12. Isola is in the middle of mid-Delta Mississippi. 

Settled in 1854 by the owners of the Dawson Plantation, Isola was 

considered so isolated that the school superintendent ref erred to 

the plantation's one-room school as the "Isolated Schoolhouse." 

Black children in Isola, as throughout the Delta, walked to the 

plantation-owned school. Education was extremely casual, with 

all grades taught together, using tattered textbooks, hand-me

downs from white schools. The schools were shut down by the 

landowner whenever there was work that needed to be done in the 

fields. It was not uncommon for sharecroppers' children to only 

attend school when it rained. The phrase "Isolated Schoolhouse" 

was eventually shortened to Isola. In Isola, the sharecroppers 

were always black, always poor and not unlike slaves before them 

in their debt to white plantation owners. 

13. It was at this time and place that Tracy Cain's father, 

Percy Cain, Jr., was born. Born on March 15, 1939, in Isola, 

Percy Jr.'s birth was attended by a midwife in his parents' tar 

paper shack on land owned by the Croffit Plantation. He was the 

second child of his parents. His mother, Rosie Lee Gates, 
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divorced his father, Percy, Sr., shortly after Percy Jr's birth. 

Her marriage to her second husband, Willie, produced eight 

children. Only three of her ten children survive today. Seven 

of Rosie Lee's children, including Percy, Jr., died of sickle 

cell anemia and related heart problems. 

14. Tracy Cain's mother, Ruthie Mae Quinn was born in 1940 

a few miles further up the Delta in Clarksdale, Mississippi. 

Ruthie Mae's father, Lucius Quinn never married her mother, 

Ruthie Bee Chandler. Ruthie Bee was a welfare recipient most of 

her life, crippled by mental illness and dependent on her own 

mother. Ruthie Mae never really knew her father. Lucius' family 

was from Inverness, Mississippi. Lucius moved north shortly 

after Ruthie Mae's birth. He became a barber in Chicago. 

FAMILY HISTORY 

15. Tracy Cain was born to Ruthie Mae and Percy Cain, Jr., 

on December 29, 1962, in Los Angeles' County Hospital. His 

family was living in a tract house in the Watts section of Los 

Angeles . Tracy was the fourth of five children born to Ruthie Mae 

and Percy. Ruthie Mae had been married once before briefly, at 

the age of 16, to Collins Blair, Sr., Ruthie Mae and Collins had 

two children together, Tracy's half-brothers Collins, Jr., and 

Mack Arthur. By the time Ruthie Mae was 24 years old, she had 

seven children living at home ranging in age from infant to seven 

years. She had a baby each year from 1957 through 1962, then 
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giving birth to Tracy's younger brother, Val in 1964. 

Mississippi 

16. Percy met and married Ruthie Mae in Isola, Mississippi. 

Ruthie Mae had been brought up by her grandmother in Clarksdale, 

Mississippi. Ruthie Mae's own mother, Ruthie Bee struggled 

throughout her life with mental illness. Ruthie Bee was on 

medication most of her adulthood, living under the care of her 

mother, Morbelia Chandler. Morbelia supported Ruthie Bee and 

Ruthie Mae, until Ruthie Mae left home at the age of 14. 

17. Ruthie Mae dropped out of school in the eighth grade. 

She had been attending Coleman School, a segregated school with 

elementary through eighth grades, in Clarksdale. She quit school 

at the age of 14 to leave home and head to the slightly larger 

town of Greenville, Mississippi. There she looked for any work 

other than picking cotton. Desperate to get away from the back

breaking field work, she took a job washing dishes at a 

restaurant. It was there that Ruthie Mae met her first husband, 

Collins Blair. 

18. Collins Blair and Ruthie Mae married in February of 

1956 in Greenville. Ruthie Mae was only sixteen years old. In 

order to get married legally she listed her age as 18 on the 

marriage license. Her Grandmother Chandler signed as her 

witness. Ruthie Mae's first child, Collins Blair, Jr., was born 

the following year. In 1958, she had a second child, Mack Arthur 
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Blair. Mack Arthur was born at the Sugg Clinic in Isola, 

Mississippi, the only clinic for miles around where African

Americans could be seen for medical care. 

19. Shortly after Mack Arthur's birth, Ruthie Mae and 

Collins parted. They were never officially divorced. With two 

babies, Ruthie Mae stayed in Isola returning to the only work 

available to support herself and her children, cotton picking. 

20. Percy Cain had grown up in Isola and was working at the 

Croffit Plantation driving a tractor. In the very small farming 

community of Isola, where segregation defined all social contact, 

it is no surprise that Percy and Ruthie Mae met through mutual 

family friends. Ruthie Mae was an attractive woman and friendly, 

and she and Percy were soon courting. In August of 1959 Percy 

and Ruthie Mae were married. Their marriage license listed both 

of their occupations as farmers. Their first home together was a 

small, one-room shack on the property of the Croffit Plantation 

in Isola. The first child born to Ruthie Mae and Percy, Larry 

Darnell [Danny] Cain, was born two months before their marriage. 

Again, Ruthie Mae delivered at the Sugg Clinic, her only option 

for a medically supervised birth and delivery. 

Los Angeles 

21. Within months of their marriage, Ruthie Mae and Percy 

packed up their new baby and Ruthie Mae's two toddlers from her 

first marriage and moved to Los Angeles. Both Percy and Ruthie 
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Mae were anxious to get away from the Delta economy driven by 

cotton. The mechanization of cotton picking had begun the great 

migration of African-Americans away from the south, toward the 

north and west a decade before. Percy's sister, Ida Mae and her 

husband had moved to Los Angeles a couple of years earlier. Ida 

Mae was homesick and missed her family, all of whom still lived 

in Mississippi. With her encouragement, Ida Mae's husband found 

Percy construction work. Percy and Ruthie Mae gladly headed west 

following the lure of new opportunity and the promise of leaving 

segregation behind. 

22. Once in Los Angeles Percy and Ruthie Mae and their 

children settled near Ida Mae. Percy began his career in 

construction, work that he would continue to do all his life. 

Shortly after settling in Los Angeles, Percy helped his mother 

and her husband move out to Los Angeles from Mississippi. 

Eventually three of Percy's siblings and their families, as well 

as his mother lived within a few blocks of each other in and 

around Watts. 

23 . Ruthie Mae and Percy had four more children in rapid 

succession; Brenda born in 1960, Janice born in 1961, Tracy born 

in 1962, and Val in 1964. Ruthie Mae always liked people and 

enjoyed being around them. Percy worked long hours and 

frequently came home exhausted. Away from home, living in the 

big city with small children Ruthie Mae quickly developed a life 

style that involved having friends over all day, every day while 

her husband was at work. She began to drink on a regular basis, 
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and soon the partying consumed her. Not content with partying at 

home, Ruthie Mae frequently left her children in the care of her 

husband's sisters and brothers. At first, she was gone for 

hours. Eventually the hours stretched into unexplained days of 

absence. 

"One night when Ruthie Mae went out, she just 

never came home. Percy was worried half to death. He 

went out to look for Ruthie Mae and found out she had 

taken up with a pimp, Arthur Ree. Percy wanted to find 

Arthur Ree and tear him up. Percy never did find him. 

I think Arthur Ree knew better then to be found. He 

was really tough with women, but a coward with men. 

Ruthie Mae never lived with Percy again." 

[Declaration of Aron Bush] 

24. Percy was holding down his job during this time, 

working to feed his seven children and pay the mortgage. 

Described by his sister, Ida Mae, as a quiet and steady man, 

Percy didn't share Ruthie Mae's love for good times and the fast 

life. 

"Ruthie Mae was always a party type of girl. She 

liked a faster life style than my brother was used to. 

She enjoyed drinking and dancing and having a good 

time, all the time. Most days when Percy was at work 
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Ruthie Mae would have friends over. As far as I know, 

Ruthie Mae was drinking and partying every day. Ruthie 

Mae always said that Percy worked too hard and didn't 

have enough fun, and didn't have enough time for her. 

He didn't drink at all. He reminded me of a preacher, 

just a steady, quiet, hard working man. They separated 

really because Percy was too slow for Ruthie Mae." 

[Declaration of Ida Mae Cain McDonald] 

Childhood Abandonment, Abuse and Neglect 

25. In January of 1966, five and a half years after moving 

to Los Angeles, Percy and Ruthie Mae officially separated. Their 

marriage had been over in all but name for quite some time before 

chat. Within four months of the filing for legal separation, 

Ruthie Mae was arrested for prostitution. It was Ruthie Mae's 

first arrest of fifty-nine separate appearances in the Los 

Angeles county courts, over the next decade for prostitution and 

related crimes. 

26. When Ruthie Mae moved out of Percy's home, her children 

were devastated. Tracy was only three years old. For the next 

several years she lived in the same area as Percy and the kids, 

residing in public housing at Jordan Downs, in Watts. She saw 

the children often. Percy never tried to keep the children from 

continuing a relationship with their mother. While it was 

sporadic contact, given Ruthie Mae's lifestyle and frequent 
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arrests, all her children wanted to be with her. Tracy and Val 

cried when they had to leave her following a visit. All of 

Ruthie Mae's children at one point or another begged her to allow 

them to live with her. 

27. Percy's family helped with the child care after Ruthie 

Mae left until the end of 1966, when a young woman moved into 

Percy's house to help out. Wilma Taylor was 19 years old when 

she began taking care of the seven Cain children. Wilma would 

eventually become their stepmother. 

28. Tracy's life became dominated by Wilma. From the first 

day, she was brutal with the kids. Initially she was an 

extremely strict disciplinarian. She established a rigid daily 

routine. 

"We had chores to do both before and after school. 

We got up early every morning and before we left for 

school we had to do all the dishes, make up all the 

beds and pick up our rooms. There was laundry to wash 

and fold. Each weekend we would have to stay home and 

do the heavy cleaning. In our two story house, Wilma 

would have us scrubbing walls and baseboards. I can 

remember being very young and down on my hands and 

knees scrubbing the crevices of tiles with a toothbrush 

and bleach." 

[Declaration of Brenda Cain Johnson] 
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29. The children were swiftly punished for any 

infraction, no matter how small. Wilma's punishments were 

physical and painful. 

"From the beginning Wilma was mean to us kids. 

She beat us for nothing just about every day. She 

would whip us with anything and everything. I can 

remember being whipped with extension cords, the cord 

cut off of an old iron, and with rope. I can remember 

being beaten with a broom handle, a baseball bat and 

with sticks. She hit me so hard in the head, many 

times it made me dizzy. 

[Declaration of Valender Cain] 

30. At a time when the Cain children were struggling with 

the loss of their mother and their father was gone most waking 

hours, their surrogate parent was cruel and abusive. 

31. On August 25, 1969, Percy and Ruthie Mae's divorce 

decree was entered by default. Six days later, Percy and Wilma 

got married. The following month Tracy began first grade in 

Compton. Ten days after school started, the Cain family moved 

from Compton where they had been living, to 132nd Street in 

Gardena. Following the move, Tracy and his sisters and brother 

entered 135th Street Elementary School. 

32. In an already chaotic household, 1970 brought a new 

chapter of dysfunction to the Cain household. Percy and Wilma's 

first child, Percy Cain, III was born in the summer. Nicknamed 
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Kato by his family, the baby seemed to make Wilma determined to 

mark a division between her child and the children Percy had 

brought to their marriage. Tracy and his siblings were subjected 

to constant humiliation which included telling the children that 

their birth mother was a whore and that they were no better. 

"My half-brother, Kato was the first child my 

father and Wilma had. His real name is Percy Cain III, 

but we always called him Kato. Once he was born, it 

seemed like Wilma got even meaner. I remember her 

buying Kato a Big Wheels, one of those little plastic 

tricycles that little kids ride. No one else in our 

family had one, and none of the rest of us were allowed 

to touch it. When Kato broke it. Tracy and I got 

blamed for it. I know Wilma gave us a beating for that 

broken Big Wheels, even though we hadn't touched it." 

[Declaration of Valender Cain] 

"Once my stepmother Wilma, started having her own 

children with my father, things got pretty bad for the 

rest of us kids. My stepmother was always very strict. 

She would hit us over any little thing. And it was not 

just a quick spanking or something like that, but 

really beating us. 

[Declaration of Janice Cain Fortune] 
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33. During this time, Tracy and his brother, Val ran away 

at every opportunity. Though they were too young to make it very 

far, the boys always said they were running away to be with their 

mother. Tracy and his brother and sisters continued to visit 

Ruthie Mae frequently. The contrast between the love they felt 

from their mother and the brutality they experienced from Wilma, 

drove all of them to yearn for their mother, no matter what her 

circumstances or how unattainable she was. 

34. One of the terrifying aspects of Wilma's discipline was 

its unpredictable and surprise element. Wilma was moody and 

inconsistent in her punishments. One day not making a bed might 

be ignored, and the next day Wilma might beat the errant child 

mercilessly with an extension cord. Wilma also liked to wait tc 

catch the child to receive punishment unaware. 

"I seemed to get picked on by Wilma, probably 

because I was a runner. I wouldn't just stand and take 

my punishment, which made her furious. I would run 

away. Wilma would holler after me, 'I'm gonna get 

you.' Then later she would whoop me when I was in the 

bathtub and couldn't get away. Or she would wait a 

couple of nights and when I was asleep in my bed, she 

would pull covers off me and whoop me." 

[Declaration of Janice Cain Fortune] 

No place was safe from Wilma's vengeance. 

II 
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35. Wilma also liked to keep her weapons of punishment in 

plain view. An array of old extension cords and belts were kept 

available, as a reminder of what misbehavior might bring. 

"Wilma would beat us with just about anything. I 

remember mostly getting hit by belts and extension 

cords. She would have two or three around all the 

time, just out in plain sight so it was always on my 

mind what she could do to me. 

"Wilma also like to send us outside to get our own 

switches from bushes or tree branches. Then she would 

use that very switch to beat us.u 

[Declaration of Janice Cain Fortune] 

36. In one of her most vicious attacks, Wilma held a coat 

hanger over the stove's burner until it was red with heat. 

"When I was about three or four years old, Wilma 

heated up a clothes hanger over the stove burner until 

it glowed red and then she laid it across my hand. It 

burned me so badly I have a scar you can see to this 

day. I got physically hurt so often by her, I can't 

even remember now why she burned my hand that day." 

[Declaration of Valender Cain] 
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37. In another particularly sadistic attack, Val witnessed 

Wilma knock Brenda down a flight of stairs. 

"I remember a time when Wilma hit my sister Brenda 

in the head with a heavy glass Vaseline jar. It was 

back in the days when Vaseline didn't come in plastic 

jars. It was a big jar, that was more like a heavy 

rock. They were upstairs arguing about something and 

Wilma picked up this jar and slammed it into my 

sister's head. Wilma hit her so hard that Brenda fell 

all the way down the stairs, and landed in a heap at 

the bottom." 

[Declaration of Valender Cain] 

38. The month following Kato's birth, Tracy's older brother 

Danny was declared an incorrigible by juvenile authorities in Los 

Angeles, at his father's request. Danny and Mack Arthur were 

sent to Mississippi to live with their grandmother. 

39. Ruthie Mae, Tracy's mother, lived in Inglewood during 

this period of her life. She spent the first half of 1970 in 

county jail on a prostitution charge. She was arrested within 

two months of her release on a new prostitution charge. In 

November of the same year, Ruthie Mae was sentenced to another 

six month county jail term on the new charge. Ruthie Mae also 

delivered a baby girl sometime in 1970. She became pregnant when 

she was passed out at a party and did not know who the baby's 
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father was. The baby, Latunia, was eventually given up to foster 

care and later relinquished for adoption. 

40. Over the next four years, Percy and Wilma had two 

daughters and a son . Candice was born in 1971, Cantana in 1974, 

and Durez in 1975. Percy worked various construction jobs 

throughout the late 196Q's and early 1970's. He was never 

without work, and was generally regarded as a reliable hard 

worker. He was supporting ten children by the end of 1975, eight 

of whom were living at home . Danny was committed to California 

Youth Authority in November of 1974 and Mack Arthur was sentenced 

to two years in the Mississippi State Penitentiary at Parchman in 

August of 1975. The other children were living at home with 

Percy and Wilma. 

Childhood Head Injuries 

41. One summer in the mid-1970's the entire Cain family 

went on vacation. They drove to Tulsa, Oklahoma to visit Wilma's 

parents, Othelia and James Massey. The visit extended over the 

4th of July holiday . Wilma's parents' home fronted on a large 

drainage ditch, with a walkway over the top of the ditch itself. 

The kids were outside enjoying fireworks as it got dark, when a 

firecracker went off very close to Tracy. 

"It startled him and he jumped. He fell right off 

the path into the ditch and cracked his head on the 

cement. I remember hearing him yell and then go 
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silent. He was knocked unconscious. We went running 

up to the house hollering for help. One of the adults 

came out and climbed down into the ditch and got Tracy 

out. I remember his head being very swollen on the 

back and on one side." 

[Declaration of Brenda Cain Johnson] 

42. Tracy developed a large, painful lump which made him 

feel sick for a day or two. Despite this very severe injury, 

Tracy was never taken to a doctor. 

43. After the family returned home from Tulsa, Tracy had 

another accident riding his bike. He fell and hit his head on 

the pavement. Again, his head injury made him ill and left him 

with a large knot on the side of his head. Tracy's sister 

remembers calling him "Gumby-head" because his head was swollen 

into such a strange shape. Again, Tracy received no medical 

treatment. 

Early Education 

44. Percy was offered a position as construction foreman on 

a bridge building project in Yuma, Arizona at the end of 1975. 

At the time the family moved to Arizona, Tracy's cumulative 

records with Los Angeles Unified School District show the 

progression of difficulty he experienced with school. Tracy's 

first grade teacher at 135th Street Elementary School noted that 
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he, "Tries hard, anxious to learn. Has shown improvement in 

reading." In 1970 in second grade Tracy is labeled as a boy with 

"behavior problems, who does not get along with peers." By the 

third grade Tracy 's teacher noted that he was "Very slow 

academically." His fourth grade record note is the same. At 

fifth grade Tracy's record stated, "Markedly below average in all 

areas." Tracy's sixth grade teacher, Mrs. Mulligan, prior to his 

transfer took a special interest in him. She wrote in his 

record: 

"Tracy would seldom try to do his best. Lack of 

reading skills slowed him down considerably. We gave 

him much individualized help, which aided him a lot. A 

leader - but of those who are 'losers.' Excellent 

artist, but this creativity did not extend to other 

areas of study. My husband and I had him join us for a 

holiday in hopes of improving his attitude. 

Immediately after this he moved. Tracy's emotional 

needs are neglected at home - many relatives live with 

them (14). All academic areas way below average, yet I 

am sure he could do quite well if he'd apply himself. 

Good athlete, but poor sportsman." 

45. This is the elementary school performance record Tracy 

took to Arizona, where he began junior high school. 
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46. Yuma, Arizona is a small town surrounded by desert, 

located within twenty miles of the United States and Mexico 

border. There are two major military bases in the immediate 

area. The U.S. Marine Corps has an Air Station on the southern 

edge of Yuma. The U.S. Army Proving Ground, is north of town. 

These military installations and the Colorado River are what 

sustain Yuma. 

47. The move from Watts to Yuma in 1976 was a much larger 

move then the mere miles would indicate. While Los Angeles 

county had unspoken color boundaries, in Yuma outright 

segregation was a reality. A primary source of entertainment in 

Yuma for African-American adults was the "Black" Elks Club. 

Tracy was one of only a handful of African-American students in 

attendance at Gila Vista Junior High School in Yuma. The Cain 

family was the only African-American family in their 

neighborhood. They were constantly harassed by their neighbors. 

"My family moved to Yuma, Arizona when I was ten 

years old. I hated Yuma. It was a real hell hole. 

People were picking on me and my brothers and sisters 

all the time because of the color of our skin. We had 

a neighbor, George Bailey, that always harassed me. He 

frequently would call the police and complain about our 

family. Once when the police came to talk to one of my 

brothers about something, Bailey came over after they 

26 

HcP00006184 
Pet. App. 496



left and said to me, 'You're next,' as if he were 

trying to set me up for arrest." 

[Declaration of Valender Cain] 

48. One of Tracy's sisters realized, only as an adult, how 

difficult life was in Yuma. 

"I didn't really understand then what a prejudiced 

place Yuma was. I knew there weren't very many black 

people there, and I knew that one of our neighbors was 

constantly letting us know how much he hated us because 

of our skin color, but I didn't really understand it. 

Looking back on that time, I can see living there only 

made how badly I already felt about myself, that much 

worse." 

[Declaration of Janice Cain Fortune] 

49. Within a year of his arrival in Yuma, Tracy was 

committed to the Arizona Juvenile Authority on an attempted 

burglary charge and sent to the Adobe Mountain School facility, 

north of Phoenix. Tracy was 14 years old. 

50. Over the next four years Tracy had a total of twelve 

Arizona court referrals. Tracy spent nearly all of his 

adolescence in court ordered juvenile placements, primarily at 

Adobe Mountain School. 

"Adobe Mountain School was a part of the Arizona 

27 

HcP00006185 
Pet. App. 497



Youth Corrections system. It was called a school but 

it looked like a traditional correctional facility with 

guards and razor wire around the parameter. The Adobe 

Mountain program worked as a psychological and social 

model of corrections. It was set up with cottages, 

where about twelve kids lived together. There was one 

cottage for girls, four cottages for boys and one lock

down cottage for boys. Approximately 75 kids were in 

the program at any one time. 

"Kids who came to Adobe Mountain were sent there 

when they had gotten into enough trouble in their local 

jurisdiction in Arizona, that commitment to a juvenile 

facility seemed appropriate. There was no specific 

standard of criminal behavior that caused a boy or girl 

to be sent to Adobe Mountain. 

"Kids who were sent to Adobe Mountain came without 

a determinate sentence. The first six weeks at Adobe 

Mountain were spent in an intense assessment program. 

Once the assessment was complete the staff met to work 

out a program tailored to the needs of the individual 

adolescent. It was really up to the staff to decide 

how long a stay at Adobe Mountain was appropriate in 

each case. A stay for any one adolescent could be from 

a couple of months to a couple of years." 

[Declaration of Majil Fausel, M.A.] 
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51. Tracy's first personality and social assessment at 

Adobe Mountain School was prepared in March of 1977, by Robert 

Goldsworthy, Psychology Intern, and noted the following: 

"Testing indicates that Tracy will use an 

inordinate amount of repression and denial in dealing 

with conflicts ... He denied the presence of family 

conflict although two different tests suggested such 

conflicts were present in the home.n 

Data from the testing also indicated that Tracy, 

" ... is very immature for his age, that is, he 

fails to express attitudes and perceptions which are 

common for his age group.n 

52. A family evaluator, Ms. Titcomb, attempted to arrange 

an interview with Tracy's stepmother and father. All attempts to 

arrange an in-person interview were unsuccessful and the family 

evaluation was eventually based on a telephone interview with 

Wilma Cain. [Adobe Mountain Family Evaluation notes of 3/27/71, 

Ms. Titcomb] 

53. A short term treatment program was ultimately 

recommended for Tracy, with a return home following treatment. 

Tracy was transferred to the Arizona Youth Center in Tucson, 

Arizona for a four month treatment program. Testing conducted at 

the Arizona Youth Center indicate that Tracy had: 

" ... very deficient verbal abilities ... reasoning 
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Bene] 

skills, poor vocabulary and deficient verbal 

expression. Low reasoning and comprehension skills are 

reflected in Tracy's deviant social behavior in 

unstructured situations. [Tracy] attempts to present 

an overly optimistic picture of himself by denying 

problems." 

[Arizona Youth Center Treatment Plan, prepared by John Del 

54. Tracy was paroled home in August of 1977, at the 

conclusion of a four month stay at the Arizona Youth Center. 

Prior to his placement at home, Tracy was tested and placed at 

grade 4.6 in reading and 6.5 in math. He was however, promoted 

to the 9th grade through the Arizona Youth Center. [Yuma U11ion 

High School District cumulative record; Arizona Juvenile Case No: 

J-76-208] 

55. By February of 1978, Tracy was dropped from the rolls 

of Kofa High School in Yuma for non-attendance. 

"Tracy ... has been involved in too many fights, has 

many unexcused absences, and his mother did not have 

time to confer with school administrators regarding 

Tracy's poor attendance and behavior." 

[Tom May, Administrative Assistant, Yuma Union High 

School District cumulative record] 

56. The following month, March of 1978, Tracy's juvenile 

parole was revoked following his arrest for burglary and 

possession of stolen property, and he was returned to the Arizona 
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juvenile system with a placement at Young Acres. Tracy stayed at 

Young Acres only a few days before he and another boy ran away. 

Tracy was reportedly heading to California. 

57. Two months later, Tracy was arrested in Yuma on the 

arrest warrant from Young Acres, and placed at the Arizona Youth 

Center again. As part of his treatment plan, Tracy reported a 

desire to live with his natural mother in California and to leav~ 

Yuma. By October of 1978, Tracy was released on parole to Percy 

and Wilma Cain in Yuma. Less than two weeks after Tracy returned 

home, his older brother Danny was sentenced to six years in the 

Arizona State Prison on burglary and robbery charges. Within the 

month after Tracy returned home, his natural mother and a half

brother died at Jonestown. 

58. Tracy managed to stay home for eight months following 

his release from the Arizona Youth Center. His parole was 

suspended in July of 1979 due to his involvement in two 

burglaries in Yuma. Tracy was arrested and held in custody at 

the Yuma County Juvenile Center to await disposition of his new 

offenses and parole violation. While in custody, Tracy assaulted 

a detention officer in the process of escaping. Tracy fled to 

California where he hoped to live with his mother, Ruthie Mae 

Cain. [Arizona Juvenile Court Case No: J-76-208] 

59. In January of 1980 Tracy elected to return to Arizona 

to clear his warrant before he turned eighteen years old. Tracy 

was recommitted to the Arizona juvenile system, and transferred 

to Adobe Mountain School. 
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"I first met Tracy Cain at Adobe Mountain School 

in 1980. It was his second time at Adobe Mountain. 

Tracy had the average number of court appearances prior 

to his placement there. I remember him as very 

personable and cooperative in the assessment process. 

My job was to conduct the initial assessment of him 

both through a lengthy personal interview and through a 

variety of testing formats. I would assemble my 

results and then write a social casework summary. That 

summary was compiled together with a psychological 

evaluation. Together those were the tools used in 

making a recommendation for Tracy's eventual transition 

out of Adobe Mountain and back into the community. 

"Tracy really wanted to do well at Adobe Muuntain 

but did not understand how to accomplish that. His 

learning disabilities played a part in that, but also 

it was a copying strategy for him. Like so many things 

in his presentation of himself, Tracy wanted to look 

'okay' or 'normal' but there was nothing to sustain 

that appearance beneath the surface." 

[Declaration of Majil Fausel, M.A.] 

60. Dr. Richard Kapp, consulting psychologist to Adobe 

Mountain School conducted a neuropsychological assessment of 

Tracy as part of his evaluation and reported: 
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" ... Tracy had deficient verbal abilities and a 

limited fund of information ... poor reasoning skills, 

poor vocabulary, and poor verbal expression. 

Difficulty understanding the meaning of what he hears, 

severe short term auditory memory impairment, faulty 

social judgment.H 

Tracy also exhibited, " ... underlying feelings of 

personal inadequacy, poor self-esteem.n [Adobe 

Mountain Psychological Evaluation of 2/19/80] 

61. In re-examining Tracy's records today, Ms. Fausel's 

evaluation and assessment of him in 1980, become even clearer. 

"When I met him [at Adobe Mountain], Tracy's 

mother had been found dead in Jonestown. Nonetheless, 

Tracy's identification with his matter was very strong, 

and enduring. She was completely unavailable to him 

and yet he felt a strong connection with her. Tracy 

seemed to believe that amidst his various troubles with 

the juvenile system, his mother would understand him 

where others had not. 

"Knowing now that Tracy's stepmother was 

physically and emotionally abusive to him, I can see 

why Tracy's attachment to his natural mother was 

unbreakable even with her death. He needed to know 

that someone, somewhere loved him, understood him, and 
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appreciated his value. His stepmother clearly did not. 

His father was not there. Tracy was left to construct 

a belief system that gave him some self-esteem, however 

remote the source. Ruthie Mae's own brushes with the 

criminal system also, may have caused Tracy to identify 

with her as a family outcast. He thought his mother 

would understand what he was going through." 

[Declaration of Majil Fausel, M.A.] 

62 . Tracy spent nearly all of 1980 at Adobe Mountain 

School. During that time his overall performance was so positive 

that the Superintendent of Adobe Mountain School, Kelly Spencer , 

requested that Tracy be released one month prior to his 

eighteenth birthday. Tracy was ultimately allowed rele~sed a 

month early due to the improvement in his behavior and attitude. 

Upon Tracy's release all aspects of his parole plan were termed 

"favorable." [Arizona Juvenile Case No: J-76-208] 

Learning Disabilities 

63. At Adobe Mountain Tracy's case summary included an 

acknowledgment of his learning disabilities which were plaguing 

him in school, combined with his dull-normal IQ. Upon his 

return home in 1977, it was recommended that Tracy be placed in 

special education classes. The first time Tracy was released and 

sent home, this placement did not happen, and he drifted along in 
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the mainstream curriculum in the local junior high school. Tracy 

expressed an interest in school and a desire to continue to high 

school graduation, but demonstrated frustration in his inability 

to progress academically. 

64. When Tracy was readmitted to Adobe Mountain School in 

early 1980, he tested at grade level 2.7 in math, and 5.3 in 

reading . He was 17 years old. Upon a second evaluation a month 

after his initial test, Tracy tested at 4.1 grade level in math, 

and 4.8 in reading. The evaluator Mickey Mast stated, " ... a 

G. E . D. is not within close reach for him." The goal established 

for Tracy was remediation to sixth grade level. [Adobe Mountain 

Report of 3/5 - 6/80) 

65. A certified school psychologist who also evaluated 

Tracy during 1980 reported in his summary that Tracy had specific 

learning disabilities and "ongoing emotional problems" which have 

subsequently "retarded his academic progress." Further Tracy was 

diagnosed with a severe deficit of auditory memory which 

prevented him from following simple oral directions. Finally his 

diagnosis concluded that Tracy had a "possible borderline 

developmental disability." [Adobe Mountain Learning Disabilities 

Evaluation of Michael D. Fidler, Examiner dated 3/8/80) 

Adolescence 

66. During the same time frame of Tracy's commitment to the 

Arizona Youth Center and Adobe Mountain School, the chaos in 
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Tracy's family continued unabated. Tracy's older brother, Danny, 

was arrested regularly by the Yuma Police Department. Mack 

Arthur was released from Parchman Prison in Mississippi and came 

to Yuma to live with the family. Tracy's father, Percy was gone 

from home longer hours then ever before, working on the bridge 

construction project. Wilma, Tracy's stepmother, was drinking 

heavily and often out late at night with other men. Percy was 

unhappy with Wilma, but reluctant to leave her. They fought 

frequently over her drinking. 

"Wilma was messing around with other men in Yuma. 

I don't know for sure if my father ever knew or not. I 

can remember them arguing about her drinking. One 

night when Wilma was drunk, my father came home from 

work. She had been about to Jeave to go out for the 

evening. He didn't want her to drive the car, because 

she was drunk. Wilma got so angry at him, that she 

picked up the telephone and threw it at him, hitting 

him in the head. I just remember my father grabbing 

her arms and holding them against her sides to hold her 

still and saying to her, 'What's wrong with you?'" 

[Declaration of Valender Cain] 

67. Wilma made a career of shoplifting in Yuma. She 

usually used Tracy and Val when she wanted to shoplift. Wilma 

would instruct the boys to create a diversion in order to allow 

her to shoplift unnoticed. Wilma also would ask the boys to hang 
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out in front of the store and intimidate anyone who might want to 

stop her and question her as she left with items in her purse. 

Wilma got away with several years of shoplifting before she was 

finally arrested. 

68. Wilma's scathing verbal and emotional abuse of her 

stepchildren continued until each of them left her care. She was 

intent on tearing down Ruthie Mae's children. Wilma would 

suggest to her stepchildren that Percy wasn't really their 

father, and that their mother was worthless. She would not buy 

her stepchildren new clothes, though her own children were always 

well-dressed. 

"Wilma treated her own =hildren different from the 

rest of us in ev~ry possible way. She bought her 

children better clothes and new clothes when they grew 

out of things. The rest of us always had to make do 

with what clothes we had, or with hand-me-downs, or go 

without what we needed. Even the way she talked to her 

own kids was different. She was constantly praising 

her kids for being good and for being good students. 

To the rest of us Wilma was not only not encouraging, 

she was constantly telling us how we were a good for 

nothing bunch, with a worthless mother, and that not 

one of us was going to amount to anything." 

[Declaration of Janice Cain Fortune] 
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69. This message was so thoroughly internalized by Tracy 

that later in life when he was offered opportunities it was 

always difficult for him to believe he could actually follow 

through on any accomplishments. Ruthie Mae's children found 

their self-esteem attacked at every turn. 

70. Tracy's oldest sister, Brenda, tried to tell her father 

how Wilma treated them and begged him to intervene on their 

behalf. 

"I hated Wilma. I had tried talking to my father and 

explaining to him what Wilma was doing to us kids. I 

tried to get him to intervene with Wilma and stop her 

from abusing us. He would sort of avoid the whole 

issue by saying she was the disciplinarian and he had 

to be at work. I know he loved us, and was tired from 

working so hard all the time." 

[Declaration of Brenda Cain Johnson] 

71. Brenda finally gave up, and went back to Los Angeles to 

live with her paternal grandmother, Rosie Lee Forrest. Tracy and 

his siblings who remained at home, felt terribly isolated from 

any source of help in the world outside their home. 

72. By the summer of 1977 Tracy's mother, Ruthie Mae, had 

spent several months each year for the previous ten years in jail 

for prostitution. Ruthie Mae was living with her pimp, Arthur 

Ree Williams in Inglewood. 
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"Ruthie Mae's love for money really trapped her. 

She ended up with a guy, Arthur Ree Williams, who 

tricked her out onto the streets. She went with him 

thinking he was going to do so much for her, and then 

couldn't get out of the life. Arthur Ree was a pimp 

who was running all kinds of women. I know he was a 

bookmaker too. If it made money, he did it." 

[Declaration of Ida Mae Cain McDonald] 

73. Despite continual abuse from Arthur Ree, Ruthie Mae 

could not break away from his control. 

"Not too long after Ruthie Mae disappeared from 

home she called me one night, begging me to come and 

pick her up. Arthur Ree had beaten her up and she 

wanted to get away from him. I did go and get her. 

Arthur Ree had beaten her with a coat hanger and she 

was bruised and sore. 

"Ruthie Mae only stayed at my house a couple of 

days before she went back to Arthur Ree. I could not 

believe it when she left to go back to him. By then I 

knew Arthur Ree had some kind of control over Ruthie 

Mae. He had put her to work out on the streets, beaten 

her up, and she still went back to him." 

[Declaration of Aron Bush] 

39 

HcP00006197 
Pet. App. 509



74. In a progression from heavy drinking to heroin, Ruthie 

Mae used drugs to numb the horror that was her life. 

"I know Ruthie Mae was a heroin user. I saw her 

using and always afterward she would be nodding off. 

She had to use drugs to be able to keep up doing the 

stuff she was doing on the street." 

[Declaration of Ida Mae Cain McDonald] 

75. Ruthie Mae and Arthur Ree had at least one child 

together, Nouye. Arthur Ree once threw Nouye down a flight 

stairs causing the baby a serious concussion. Nouye had to 

surgery. The injury was so severe a metal plate was placed 

of 

have 

in 

his skull as part of the repair process. Arthur Ree didn't limit 

his abuse to his son. Ruthie Mae also suffered beatings by him, 

including beatings in front of her children. 

"Sometime in the mid-1970's Ruthie Mae went back 

to Mississippi to try to get away from Arthur Ree. She 

still had people there, but Arthur Ree knew she had 

relatives there, and so she couldn't stay there. He 

would have found her. Ruthie Mae went up to Chicago 

from Mississippi. Arthur Ree finally found her there 

and brought her back to Los Angeles. She couldn't get 

away from him." 

[Declaration of Ida Mae Cain McDonald] 

40 

HcP00006198 
Pet. App. 510



"It seemed like Arthur Ree hunted Ruthie Mae all 

the time she was not with him. He could not let her 

go, and she would always go back to him." 

[Declaration of Aron Bush] 

Ruthie Mae was trapped in the life, and it was killing her. 

76. In June of 1977, Ruthie Mae was indicted by a federal 

grand jury for possession of stolen welfare checks; she appeared 

on an outstanding bench warrant for failure to report to her 

probation officer since 1974; and she had been ordered to do 30 

days county jail time on a prostitution charge. 

77. While in custody Ruthie Mae was interviewed by her 

probation officer, who reported the following: 

"She reports that she left Los Angeles for Chicago 

because she was ' ... having problems with a 

pimp ... influencing me beyond my control.' She went to 

Chicago to get away from the pimp and to avoid jail 

time for the prostitution arrest which was a probation 

violation. 

'I now feel the People's Temple Christian Church 

has helped me to realize my mistakes in the past, and I 

would like very much to clear up my record so that I 

might go to South America and begin a new start in 

life. I am fed up with my past lifestyle, and I would 

also like to be in a good position in life so I can be 
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with my son, Nouye, again.'" 

The Peoples Temple and Jonestown 

78. Jim Jones and the Peoples Temple had come through many 

evolutions by the time Ruthie Mae was recruited in the summer of 

1977. Jones was ordained a minister in the Disciples of Christ 

Church in 1964. He had been preaching for a number of years 

prior to his ordination, most recently in a church in 

Indianapolis. Jones led the Full Gospel Church of Indianapolis 

which was devoted to social work, including serving 1000 free 

meals each week to people in need. 

79. The year after his ordination, Jones moved wi.th 100 

families from Indianapolis to Redwood Valley in northern 

California. In the next five years, Jones built up his 

congregation, the congregation's property and his own reputation . 

In 1971, the Peoples Temple bought a large building in San 

Francisco and a second building in Los Angeles. The headquarters 

of their operation was moved to the San Francisco site. It was 

in San Francisco that the congregation grew by leaps and bounds . 

In the next three years the church built up a social program of 

jobs, health care, and a way of life. 

80. In 1974, the Peoples Temple negotiated a lease with the 

government of Guyana for 27,000 acres of land near the Venezuelan 

border. The land was part of Jones' grand vision to build a 

sanctuary far from the problems of urban America, where a "new 
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world order" could grow. 

81. Jones was very astute politically, and well thought of 

by politicians in California. It was known that he could turn 

out large numbers of people, and particularly people of color, at 

political rallies. When George Moscone was elected mayor of San 

Francisco by a slim majority in 1975 following Jones' 

endorsement, the Peoples Temple and Jim Jones' stature blossomed. 

"There were a lot of things that were really 

attractive about the People's Temple and being a member 

there. It was a completely ethnically integrated group 

during a time when that was still unusual. It was also 

a group that blended both young and old. Politically 

the People's Temple was very progressive, and that 

attracted many people. If you remember that this group 

really caught fire during the early 1970's, it is easy 

to understand why to someone on the outside Jim Jones' 

vision looked good. Once you were wooed in as a 

member, Jones would work on turning your focus from God 

to him as 'Father'." 

[Declaration of Hue Fortson] 

82. Acknowledged by then Governor Jerry Brown for his good 

works, Jones was appointed by Moscone to the City's Housing 

Authority. Jones was courted by politicians. At the same time 

he packed public meetings with his temple members who applauded 
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his every word. Eventually rumors surfaced that the Peoples 

Temple was not all it had been touted to be. Stories of 

beatings, stockpiles of cash and weapons, and fake healings begin 

to hound Jones who took to traveling with bodyguards. 

83. In August of 1977, Jones retreated to Guyana to what 

was ultimately called Jonestown. From this outpost, Jones 

resigned his city post in San Francisco and issued a call to his 

followers to emigrate to Jonestown and start a new life there. 

84. A new life was exactly what Ruthie Mae was desperate 

for. She had spent the better part of a decade using her body to 

make a living. Literally sick and tired, Ruthie Mae saw 

Jonestown as a chance to avoid another jail term. Faced with a 

pending federal offense which threatened significant prison time, 

and a tragic past Ruthie Mae gratefully followed the first person 

to offer her hope in her adult life, Jim Jones. 

"I was a part of the Counseling Group at the Los 

Angeles [People's] Temple. That is where I first met 

Ruthie Mae Cain. I believe she came into the Temple 

originally with some friends who were members. She let 

it be known that she was in trouble with the law, and 

that there was a warrant out for her arrest. I don't 

remember now what the charges were. She asked for 

help. All of this information was passed on to Jones. 

Jones in turn talked with his legal advisors about the 

risk of taking Ruthie Mae in, and how to help her. His 
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advisors told him to have Ruthie Mae turn herself in, 

and then the Temple would attempt together released to 

go to the new project in Guyana. The plan seemed like 

a good one, because people were already in Jonestown 

working on the project there but more help was needed. 

Also having Ruthie Mae go to Jonestown would not cost 

the government a dime, and would avoid sending her to 

prison. Jones liked the idea." 

[Declaration of Hue Fortson] 

85. Ruthie Mae attended a meeting at the Los Angeles Temple 

with the Counseling Group. She told her story, describing her 

problems and her desire to straighten out her life. It was at 

this meeting that Ruthie Mae met Jim Jones for the first time. 

"Ruthie Mae agreed to Jones' plan that she give 

herself up. Jones promised that Temple members would 

then write letters of support for her, in an attempt to 

get her released to Guyana in the custody of the 

People's Temple rather than go to jail. That kind of 

letter writing was very common. It was a letter 

writing mill really. We were often asked to write 

letters in support of some issue, or some politician, 

or an individual." 

[Declaration of Hue Fortson] 
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"Jones' attorneys arranged for Ruthie Mae Cain to 

give herself up to the authorities. There was actually 

a press conference arranged by the public relations 

person, Jean Brown, for the event. Jones was always 

looking for publicity about himself and about those he 

helped. Ruthie Mae was taken to Sybil Brand Women's 

jail, here in Los Angeles, where she was held to await 

the outcome of her case. Jones assigned me to visit 

Ruthie Mae in Sybil Brand daily. He told me that he 

wanted Ruthie Mae to know that the People's Temple 

members were there for her, and I should visit her 

every day until she was released." 

[Declaration of Hue Fortson] 

86. On July 6, 1977 Ruthie Mae pled guilty to the federal 

offense of possession of stolen mail. She was sentenced to a 

three year suspended sentence and three years probation, 

specifically to allow her a last attempt at rehabilitation by 

going to reside with the Peoples Temple in Guyana during the 

probationary period. Her probation report had attached to it 

several letters of recommendation from members of the Peoples 

Temple, as well as an offer by a member of the temple who was a 

probation officer to take on Ruthie Mae's informal supervision in 

Guyana. 

87. In the midst of her new hope, and desire to start a new 

life, Ruthie Mae's children came from Yuma to visit her. Tracy 
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was granted a three week furlough from the Arizona Youth 

Authority with permission to visit his family in order to 

evaluate his performance in the community. Together with Mack 

Arthur, Danny, Brenda, Janice and Val, Tracy spent the time with 

his mother in Inglewood. One of Tracy's most poignant memories 

is of how happy he was to be spending time with his mother, 

together with his brothers and sisters as a family. 

88. Ruthie Mae was secretive about her plans to go to 

Jonestown with the Peoples Temple. She was glad to be leaving 

for Guyana soon, and at the same time very cautious about sharing 

the specifics, even with her children. Ruthie Mae appealed to 

Percy to allow her to take Brenda and Janice with her to 

Jonestown. She knew how unhappy all of her children were with 

their stepmother and was anxious to provide them with a chance at 

the better life she believed she was going to. 

"I remember that my mot her really wanted my sister 

and I to go with her to Jonestown. I know she knew how 

unhappy we were with my stepmother, and I believe she 

thought we would be moving to a better life . When my 

mother asked my father if my sister and I could stay 

with her and go to Jonestown, he said, 'No.' He had 

custody of us since their divorce and he didn't want to 

give us up. I'm sure both Brenda and I would be dead 

now, along with my mother and half-brother, Nouye, if 

we had gone with her. 
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[Declaration of Janice Cain Fortune] 

89. At the end of the visit, all of Ruthie Mae's children 

went back to Yuma, except Brenda. She stayed on in Los Angeles 

with her grandmother. 

90. At the end of the summer, Ruthie Mae left for Guyana 

with her youngest son, Nouye. Tracy returned to the Arizona 

Youth Authority and was paroled to his father's home in Yuma 

within two weeks, his visit having been termed a success. He was 

nearly 15 years old. 

91. One year later Ruthie Mae was interviewed in Guyana in 

September of 1978, by investigative journalist, Mark Lar1e. She 

was described by him as a strikingly beautiful woman. Ruthie Mae 

was working in the fields in Guyana, supervising agricultural 

work. She was still working the crops, as she had spent so many 

of her earlier years, but she told Lane she felt she was working 

for all of the Jonestown residents, and that she was no longer a 

victim. Her interview is contained in Lane's book The Strongest 

Poison: Jim Jones and His Peoples Temple. The following are 

excerpts: 

"I had some really bad beatings when I was a 

prostitute. If I wouldn't get his three hundred and 

fifty dollars every day that he wanted me to get, if 

the police kept messing with me and I be hiding - go 

sit down at a bar - get them off my back, then I 

couldn't make that money. When I get ready to go home 
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he would get me. He'd ask how much money would you 

make. And I'd tell him I couldn't get the amount 

because the police was after me .... so he would give me 

a real good beating if I wouldn't bring in the amount. 

He would take this coat hanger and beat me 'til blood 

just ran out of my ass and throw me right back out 

there on the street and tell me better get it. 

"So I was up in the thousands ... sometimes two 

thousand dollars a week. It was a lot of money for a 

girl to be using her body day and night. It's 

terrible, really terrible. I didn't ... have nobody to 

turn to. I just didn't know no better. I was in this 

for eleven years. I was trapped in it. The only way I 

could get out would have been to get killed 'cause it 

was just like a game. 

"I was in that life for eleven years and I didn't 

know how to get out of it. I ran away three times and 

I came back because I had nobody to turn to. I was 

hooked on that life - anything to do something that I 

was sure that I could do and that I was sure that I was 

pleasing somebody, because I wasn't pleasing myself. 

"He was just a greedy man. All I could see - he 

didn't do nothing but turn into a dope fiend ... he got 

five to life for selling dope ... [then] I chose this 

Muslim man. And he used me too, but he didn't use my 

body - he made me use my brain. I used my brain for 
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forgeries. I forged checks from Inglewood, California 

to Kansas City, Missouri. 

"I knew the cops was after me - they had been 

after me for about three or four years. Around this 

time I had been over to these friends' house. They had 

been to some of Jim's meetings. They told me how good 

Jim Jones was. So, I wrote him a letter and he 

answered my letter. 

"He spent $4,500 to bail me out and I go to court 

and the judge kicked the whole thing out and gave me 

three years in Guyana. All through my life, it was 

just me being used - I was a guinea pig. He gave me 

three years probation because he knew I'd been used. 

"My life is completely different now. I am the 

supervisor of one of the agricultural crews. We plant 

Cuban black beans, banana suckers, citrus trees. I 

also teach some of the high school students how to 

farm. I enjoy everything I do here. It's exciting 

when you know what you're doing, I was running from 

myself. Couldn't look back and see nothing I had did 

but something wrong. Now, I can look back and see 

plants growing. I can be sure that there's going to be 

some food in this place and we can pick it off, cook 

it, and eat it the same day. My life once was in a 

mess, but it's straightened up now - it's clear. Now, 

I'm free do you understand what that means?" 
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92. Two months later, Ruthie Mae was dead . Congressman Leo 

Ryan of San Mateo had decided to go and investigate what was 

happening in Jonestown. He had been besieged with requests from 

relatives living in the Bay Area to find out what was happening 

to their loved ones. Ryan and a party of 20 others arrived in 

Guyana on November 14, 1978. It took them two days of 

negotiation with Peoples Temple representatives to get permission 

to visit Jonestown. On November 17, Ryan and the others made it 

to Jonestown . Almost immediately it was clear something was 

seriously wrong. Many Temple members passed Ryan's group notes 

begging to be rescued, to leave with the congressman. Ryan 

decided to leave the following day. He was killed at the 

airstrip, along with four others. 

93. Jones knew the killing of Ryan would bring retribution. 

Jones ordered Ruthie Mae and 912 other Jonestown victims to drink 

cyanide-laced Kool-Aid. Those who refused to do so, were forced 

to drink the poison. Ruthie Mae and her young son, Nouye died in 

Guyana. 

"My wife and child died in Jonestown, along with 

nearly one thousand others. I am sure that Ruthie Mae 

Cain and her son died there too. I do not know if she 

drank poison, or was shot, but she was murdered by Jim 

Jones as were all the other Temple members who died 

there. 

"I know it is hard to understand how smart and 

sincere people could have been so taken in by one man's 
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insanity. We know now that Temple members were getting 

drugs in their food without knowing it. There was 

sleep deprivation. There was the charisma of Jones 

himself. Once you were a member, becoming a defector 

was almost unthinkable. Those members who did leave 

were said by Jones to have done one of three things, 

always. A defector had either stolen money from the 

Temple, molested a child, or wanted Jones to have sex 

with him or her. The smeared reputation of the 

defector kept any Temple member from wanting to have 

anything to do with whoever left. Some defectors were 

killed. Jim Jones literally captured the body and soul 

of the members of the People's Temple." 

[Declaration of Hue Fortson] 

94. According to government statistics about 80% of those 

who lived and died in Guyana were African-American women. Many 

of the people who died in Jonestown were elderly or children. 

Like Ruthie Mae, many victims of Jonestown had found it 

difficult, if not impossible to survive in the United States. 

Ruthie Mae had literally been sentenced to death in Guyana by the 

court system of the United States. 

95. When Ruthie Mae first left for Jonestown in the fall of 

1977, she kept in touch with her children. Brenda received 

letters from her mother frequently, at least monthly. In the 

fall of 1978, when Brenda did not hear from her mother she began 
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to worry. She asked her father at one point, what she should do. 

He suggested she file a missing person's report if she was 

seriously concerned, which Brenda did. 

96. One Saturday night in November of 1978, Brenda got a 

phone call from the State Department telling her they had located 

her mother's body. They had a copy of her passport, as well as 

Nouye's. Nouye's body was identified in part by the steel plate 

in his head, a remnant of the brutality experienced in his short 

life in the United States. 

97. Brenda had kept a photo of Jim Jones hidden, since her 

mother had given it to her before leaving the country. 

"She called Jim Jones "Father". She gave me a 

small card, the size of a playing card with his picture 

on the back. She told me to keep Lt a secret and not 

to show it to anyone unless it was a matter of life and 

death. Members of the People's Temple had gotten my 

mother out of jail. I think she chose to go to 

Jonestown with them because she felt she owed it to 

them for bailing her out." 

[Declaration of Brenda Cain Johnson] 

Brenda kept that secret, until the day she was notified of 

her mother's death. 

98. For years after her death, Tracy did not believe his 

mother had died in Jonestown. Perhaps because he had spent years 
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longing to be with his mother, and not living with her, Tracy 

held out the stubborn hope that she would show up eventually. 

None of the children ever saw their mother's body. Ruthie Mae 

and Nouye's remains were shipped to Chicago, to Ruthie Mae's 

brother, Harvey Mack. Long estranged from his family, Mack made 

no effort to connect with Ruthie Mae's children for any memorial 

arrangements. 

"I am a survivor of Jonestown. I know how easy it 

is to feel ashamed and scared, to have your life 

completely torn up by the events in Guyana in 1978. I 

was an adult when my family died at Jonestown. I 

cannot imagine how much harder it must be for someone 

like Tracy Cain, who was only 15 years old at the time, 

to comprehend what happened to his mother and little 

brother. If society cannot make sense of a Jim Jones, 

how can we expect a child to do so?" 

[Declaration of Hue Fortson] 

Instability. Incarceration and Addiction 

99. The legacy of each of Ruthie Mae's children as they 

approached their young adult hood was their struggle to make 

their way in the world. Tracy entered Kofa High School in Yuma, 

and despite gains he made as a student while in the Arizona 

juvenile justice system, he flunked every subject his first 
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semester. He was suspended for a month, for fighting. When 

Tracy returned to school after the Christmas, he was dropped from 

the rolls of the high school for non-attendance. Tracy's mother 

was too busy to respond to the school official's request for a 

meeting. Within a week of being dropped from the high school 

Tracy was arrested for burglary and possession of stolen property 

[car stereos] and returned to the Arizona Youth Center. 

100. Tracy was placed on parole status at a group home in 

Peoria, Arizona called Young Acres. Tracy stayed in the group 

home less than two weeks before running away with another boy. 

Tracy was eventually picked up on an arrest warrant in Yuma. Ray 

Mendoza, the corrections officer assigned Tracy's case, 

recommended a more structured setting for Tracy noting that he 

cannot handle a home setting. Mendoza also recommended 

individual counseling for Tracy. Returned to the structured 

setting of Adobe Mountain School, Tracy maintained a R average in 

summer school, and again during the fall semester. He was 

released one month before his eighteenth birthday, with promising 

reports for his future. 

101. Danny Cain's young adulthood continued to be defined by 

arrests and jail time. At the time Tracy was returned to the 

Arizona Youth Center, Danny was arrested for armed robbery and 

first degree burglary in Yuma. In a presentence report Danny was 

quoted as saying he had visual hallucinatiODS and lost track of 

where he was and what he was doing. He reported that the 

hallucinations had been occurring for 3 or 4 years. Danny was 
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sentenced to 6 to 9 years in Arizona State Prison. 

102. Janice Cain gave birth to her first child, a boy, in 

Yuma when she was 17 years old. Janice named her baby Duvon. 

When Duvon was born Janice was homeless, living on the streets in 

an area of Yuma. The baby's father was a military man assigned 

to the local base. He had made no permanent commitment to Janice 

or their son. A harsh town, with an extreme climate, Janice was 

barely able to maintain herseif and her sanity without a 

permanent home. She understood the impossibility of giving her 

baby a life, and was desperate for him to survive. Janice gave 

Duvon up for adoption when he was less than a month old. 

"One of the greatest pains of my life is that I 

had to give that child up. I really believe I had to, 

for him to survive. I have registered with all the 

birth parent and adopted children's' groups. My dream 

is that now that Duvon has turned 18 years old, he will 

look for me. I want to tell him how much I love him 

and that I wanted him to have a chance. I live on the 

hope of seeing him again . " 

[Declaration of Janice Cain Fortune] 

103. Mack Arthur's adolescence and young adult hood has been 

defined by incarceration. He had done time in Parchman State 

Prison in Mississippi, county jail time in Richmond and Los 

Angeles, California and time in Florence State Prison in Arizona. 
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104. Collins, Jr., died in 1992 at the age of 35. The 

previous year he had been awarded Supplemental Security Income, a 

Social Security program based on indigence and disability. He 

was receiving $645 a month. The basis of Collins' disability was 

a substance abuse disorder due to his addiction to alcohol. His 

arrests for ceing under the influence, driving under the 

influence and other drunk driving violations date back to 1983. 

Arrested in 1991 on a cocaine possession charge one month before 

his death, his presentence report included his statement: 

"I have been drinking for as long as I can remember. I 

don't like drugs, but I find myself using them. I have 

never been to any counseling, but I have dealt with 

some of my problems on my own. I have been to de-tox 

twice in the past few months." 

105. The probation officer concluded the report saying 

Collins' was disabled due to drugs and alcohol. His substance 

abuse problem was classified as far beyond the scope of a 

diversion program. Collins was found dead of an overdose in a 

motel room in Ventura county before he could be sentenced. 

106. Val also was committed to the Arizona juvenile justice 

system while living in Yuma. He was assigned to the Catalina 

Mountain School at the age of 17, where he stayed for nine 

months. Shortly after his release he was arrested again in Yuma 
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on four burglary counts, and two counts of criminal damage 

involving four cars parked at Yuma High School. Val was released 

on bond November 8, 1982, while awaiting trial. A bench warrant 

was issued for Val on the day of trial due to his nonappearance. 

107. Val didn't appear in the Yuma Court because ten days 

after he was released on bond to his stepmother, Wilma, she was 

sentenced to five years in the Arizona State Prison. Wilma was 

originally arrested on a forged check charge and after she pled 

guilty to theft, was sentenced to probation. Following two 

shoplifting arrests, a summons was issued for Wilma by the Yuma 

County Superior Court on her violation of probation. Wilma was 

sentenced to five years in the Arizona State Prison on November 

18, 1982. 

108. Danny Cain was convicted of burglary and sexual assault 

following a jury trial in Yuma. Danny had entered the home of an 

unknown woman, gotten into bed with her, and promptly passed out. 

Danny was chased from the woman's home and later approached 

another woman outside washing her car in the early morning. At 

trial Danny testified that he was drunk and thought he had gotten 

into bed in his own home. On November 21, 1982, Danny was 

sentenced to ten years in the Arizona State Prison. 

109. When both his stepmother and older brother were 

sentenced to prison within three days of each other, Val called 

his father. There were no adult, or older siblings at home with 

Wilma's younger children Kato, Candice, Cantana and Durez. Val 

knew he was facing his own sentencing in just two months. 
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110. Percy had finished working on the bridge construction 

in Arizona the prior year. He had almost immediately taken a new 

job working in Richmond, California. In a pattern of avoidance 

that Percy used his whole life with his wives, he simply worked 

hard and rarely came home. Wilma's drinking escalated, along 

with her violent outbursts. Percy and Wilma had not lived 

together for months when Wilma was arrested. Percy met his third 

wife, Brunell McBride, while working in Richmond. Brunell was 

twenty years younger then Percy. Percy was granted a divorce 

from Wilma in July of 1983 and married Brunell the following 

year. 

111. Percy came to Yuma and packed up Val, and the younger 

kids. They all moved together to Oxnard, California where Percy 

and Brunell had established a home. 

Oxnard 

112. Tracy was released from the Arizona Department of 

Corrections' Florence State Prison on December 27, 1984, just two 

days before his twenty-second birthday. He was specifically 

paroled to his father's home in Oxnard. 

113. Percy had retired from full-time construction work in 

approximately 1983, because of his sickle cell anemia and related 

heart condition. Richard Clayton, a long-time friend and co

worker of Percy's, had gone into business for himself. Clayton 

gave Percy work from time-to-time. Shortly after Tracy came to 
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Oxnard, Percy asked Clayton to give Tracy a job to keep him busy. 

Tracy did work for Clayton as a non-union, laborer-trainee. He 

did his job well, particularly given his lack of experience. 

Tracy was a hard worker, and continued to work for Clayton until 

the work ran out about four months later. 

114. Tracy was hired onto another construction site through 

contacts of his father's and on Clayton's recommendation. When 

Percy was hospitalized due to his health problems, Tracy was laid 

off of the job. There was never a question about Tracy's ability 

to do the work, or the quality of the work he did. As a non

union laborer, he was always vulnerabJe to a lay-off. Tracy 

could not join the union without work experience. When his 

father was no longer at the job site, Tracy was quickly put out 

of work. 

115. Tracy was at home, out of work, with time on his hands. 

He applied for, and did minimal day labor Jobs when he could find 

work. Tracy quickly fell into the ways of his siblings, 

including drinking and smoking PCP on nearly a daily basis. 

116. On the weekend of the Galloways' homicides, Percy and 

his third wife, Nell, were out of town. Val and Tracy were at 

home, planning to party with friends all weekend. Many party

goers were in and out of the Cain house during the course of the 

weekend. Many of the party-goers were drinking, were high, or 

otherwise under the influence of a variety of illegal drugs. 

What actually happened at the Galloways home, has never been 

clear. 
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Conclusions 

117. Tracy Cain was born into a chaotic and dysfunctional 

family. He was raised by a stepmother who was physically and 

emotionally abusive, while his natural parents were completely 

unavailable to him. Tracy idolized his father, who worked long 

hours and days away from home, thereby avoiding the very issues 

that made his family dysfunctional . Tracy's father did little to 

sustain and support Tracy, beyond providing a paycheck. Tracy's 

natural mother virtually disappeared from his life before he was 

three years old. Nonetheless, Tracy's attachment to his mother 

was enduring beyond her grave. Left to face a stepmother who 

beat him, humiliated him, and deprived him of any sense of a 

loving family, Tracy constructed a myth in order to survive. His 

myth included the constant refrain that everything was fine 

within his family . Tracy's need to have order in his world was 

so fierce, that in the face of constant upheaval, disruption and 

tumult he denied the death of his mother, the failings of his 

father, and the criminal careers of his brothers. To name the 

serious dysfunction of his family, would have been to acknowledge 

the disregard of his parents for his basic needs. Tracy faced 

parental beatings and humiliations, serious injury, abandonment, 

and his life long struggle with learning disabilities without 

adult support. These experiences occurred against a backdrop of 

widespread racial segregation in his community, and alcoholism, 

criminal behavior - including prostitution, and homelessness 
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within his immediate family. 

Several historical facts strongly suggest that Tracy may 

have been exposed to alcohol and other brain damaging drugs in 

utero. Family members describe Tracy's mother as a woman who was 

"not a good mother,n who liked to "partyn and who "refused to 

accept her responsibilities.n Court records indicate that 

Tracy's mother was repeatedly arrested for prostitution, and it 

is very likely that her prostitution was accompanied by alcohol 

and illicit drugs. 

Tracy's mother's alcohol use predated his birth. The 

combination of Tracy's appearance, coupled with the depth and 

breadth of his organic impairments, makes the diagnosis of Fetal 

Alcohol Syndrome a diagnosis that fits both maternal history, 

physical findings, neurological findings, and the scientific 

literature . 

Tracy's school records offer evidence that he suffers from 

an organic impairment such as fetal alcohol syndrome or fetal 

alcohol effect. He was labeled hyperactive early in elementary 

school as was "slow academically,n "extremely talkative,n and 

learning disabled in auditory reception. He performed in the 

lowest one percentiie on standardized achievement testing, and 

his IQ was classified as "dull normaln. Although none of these 

symptoms alone proves fetal alcohol syndrome or effect, they are 

characteristic of children who were exposed to alcohol in utero. 

There is also evidence from Tracy's history that he became 

dependent on psychotropic drugs early in his teen years. Friends 
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report that he consumed nearly fatal quantities of PCP, alcohol, 

and cocaine as an adolescent. This kind of drug and alcohol use 

is frequently an attempt to self medicate for serious psychiatric 

disorders such as depression and post traumatic stress disorder. 

Reports from friends that Tracy habitually drank and used drugs 

excessively suggest that he was either intoxicated at the time of 

the offense or that he was in withdrawal from intoxicants at the 

time of the offense. 

Tracy's cognitive functioning may have been further impaired 

by a series of traumatic head injuries that he sustained with no 

subsequent treatment. In addition, he was subjected to repeated 

blows by his step mother during her physical assaults on him. He 

was also assaulted by a group of other boys and hit on the head 

with a door. On another occasion he accidentally fell against a 

truck bumper and lost consciousness. These head injuries, 

combined with in utero exposure to alcohol and possible other 

substances, can cause permanent brain damage. The combination of 

these effects also may make Tracy him more vulnerable to the 

effects of his own drug and alcohol abuse. 

According to neurological testing by Karen Bronk Froming, 

Ph.D., Tracy has extensive neurological impairments in academics, 

memory, attention, problem solving, conceptualizing, as well as 

motor difficulties. These cognitive deficits are severe enough 

to put him in the moderate range of global impairment. These 

impairments are reflected in Tracy's difficulties navigating the 

world. He is a poor student, has difficulty integrating complex 
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data, and typically reacts impulsively to frustration. These 

difficulties impair his leadership capabilities, making him more 

apt to be a follower. It is reasonable to believe that the 

combination of Tracy's head traumas, chronic ingestion of alcohol 

and drugs and in utero alcohol exposure caused brain damage that 

has effected his behavior and mental functioning throughout his 

entire life, including the time of his crime. 

Tracy's emotional development was severely compromised by 

the conditions surrounding him. He was consistently humiliated 

by his own family members and disappointed by the adults around 

him. This made Tracy unable to place trust in adults . He was 

provided with no moral rudder from which to decipher right from 

wrong. Tracy, like other abused children, developed low self 

esteem, extremely poor coping mechanisms, and distorted 

perceptions of his personal and social relationships. Faced with 

abandonment, neglect and constant abuse he retreated into a wcrld 

of denial, developing a facade that he was O.K. By the age of 

fifteen, Tracy's self protection was so entrenched that he 

refused to believe in his own mother's death. Instead he held on 

to the delusion myth that sustained him through his early years 

that his mother would return to him, that everything would be all 

right. His denial of his mother's death at a time when he should 

have had full comprehension was labeled as "irrational" and 

"delusional". Tracy had very little insight into the loss and 

deprivation which characterized his early years. He lacked the 

maturity to seek help on his own. Tracy reached adulthood as a 
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hard-working young man, with few skills, a minimal education and 

only the very fragile construction of a "normal" life. 

It was clear early on that Tracy was a child who not only 

needed help, but responded well to intervention when given the 

opportunity. It is noted throughout his life history that Tracy 

"has a good capacity to follow rules and manage himself in 

structure." It is in these situations, with attention, guidance 

and reinforcement, that Tracy is able to succeed. Unfortunately, 

these opportunities for success were limited. When he is returned 

to his chaotic home life, Tracy is unable to translate what he 

has learned. There is no guidance, no consistency, no follow up. 

Only cruelty, neglect and the chronic role modeling of crime and 

pathoJ.ogy from those closest to him . 

Throughout his life, Tracy displays himself as a young man 

who is eager to identify with those around him. He lacks both 

the intelligence and the charisma to be a leader, and, as noted 

in previous documents, is not a fighter. Majel Fausel, M.A., in 

an evaluation of Tracy finds that "his impulsivity as well as 

feelings of inadequacy leave him vulnerable to be easily led into 

negative directions." It should be emphasized that Tracy's own 

criminal history is not one of violence and cruelty, but of 

impulsivity and immaturity. On his own, without adult support, 

he is unable to accomplish the normal developmental tasks of his 

age. He consistently fails in his attempts to provide his own 

parenting. Instead he must rely on his facade of cohesion and 

his constant refrain that all is fine. 
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Despite Tracy's difficulties he presents himself throughout 

his life as a likable and pleasant person. Many physically 

abused children internalize hostility and sadism. Tracy, to his 

credit, has a history of non-violence and cooperation. He is 

most often compliant and passive. Tracy does well with authority 

figures. He is most often described as "friendly and 

cooperative". He is able to maintain himself quite well when 

provided with security and structure. It is when he is left on 

his own that Tracy's immaturity, low self esteem and poor 

judgment lead him to trouble. 

The psychological evaluation prepared by Dr. Donaldson prior 

to trial grossly overlooked several factors that sho~ld have been 

included in any mental health assessment of Tracy Cain. Missing 

are the two most influential factors in Tracy's life, his 

cognitive impairments and the traumatic suicide/death of his 

mother during his adolescence. Also missing is Tracy's 

irrational and delusional response to his mother's death. 

Dr. Donaldson erroneously implies that Tracy was an average 

student, failing to note several documented reports of Tracy's 

learning disabilities and impairments. Dr. Donaldson failed to 

perform a standardized evaluation for the serious type of 

cognitive impairment and brain dysfunction from which Tracy 

suffers. The tests that he did administer have been shown to be 

ineffective for evaluating organicity and learning impairment. 

Dr. Donaldson's report is also problematic because it states 

that he evaluated Tracy's co-defendant, Mr. Davis Cerda, and 
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incorporates findings from Mr. Cerda's evaluation into Tracy's 

evaluation. Dr. Donaldson does not address the serious ethical 

issue of the conflict in evaluating two person's charged with the 

same crime and incorporating the results of one evaluation into 

the other. Standard procedure for a mental health evaluation 

would view any such information from another defendant with 

extreme skepticism. 

118. Tracy's family history of near slavery conditions as 

sharecroppers in Mississippi, the mental illness on his mother's 

side, his mother's and siblings' substance abuse, extreme 

educational deficits and learning impairments of Tracy himself, 

his history of abuse and loss, left Tracy extremely vulnerable. 

These experiences and conditions formed the context for his 

behavior on the weekend of the Galloway's homicides. 

119. If called as a witness, I would testify to the facts 

and conclusions set forth above and the assessments based 

thereon. 

The foregoing is true and correct and executed under penalty 

of perjury under the laws of the State of California and the 

United States on this~ day of October, 1997. 
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DECLARATION OF KAREN BRONK FROMING, Ph.D. 

I, Karen Bronk Froming, Ph.D., declare as follows: 

1. I am a licensed clinical psychologist in the state of California. I specialize in the 

practice of clinical neuropsychology and neuropsychological assessment. I have received 

training in this speciality in accordance with the American Psychological Association's (APA) 

Division 40 standards. I am a member in good standing of the AP A and its subspecialty division 

of clinical neuropsychology. I am board eligible for credentialing by the American Board of 

Professional Psychology-American Board of Clinical Neuropsychology, having passed their 

written examination in August of 1994; work samples are currently under peer review in 

preparation for oral examination. 

2. I am a member of the International Neuropsychological Society, the National 

Academy of Neuropsychology, American Psychological Association and Division 40 (Clinical 

Neuropsychology), and the California Psychological Association. I am the former chair of the 

Education Committee of the Northern California Neuropsychology Forum, a position I held in 

1993-1994 and in 1990-1991, and a past president (1991-1992) of the organization as well. 

3. I received my B.A. degree in 1979 in psychology from the University of Florida. 

Shortly after graduation, I received training in neuropsychological assessment at the Shands 

Teaching Hospital and J. Hillis Miller Health Center Psychological Clinic. As a trained 

neuropsychological technician, I administered and scored neuropsychological tests and provided 

neuropsychology services to over 300 patients. 
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4. In 1984, I received my M.S. in psychology from the University of Florida. From 

1986 through 1987, following two years at Shands Teaching Hospital, I completed my pre

doctoral internship training at the San Francisco Veteran's Administration Medical Center. In 

1988, I successfully defended my dissertation and received a Ph.D. in psychology from the 

University of Florida. I was awarded a post-doctoral fellowship in neuropsychology in the 

Department of Clinical and Health Psychology at the University of Florida and received 

advanced training in behavioral neurology, behavioral brain syndromes, neuroanatomy, 

neurophysiology, memory disorders and aphasiology or language disorders. 

5. I have performed research in the areas of memory disorders and assessment, 

aphasic symptoms and their lateralizing significance, the effect of chronic alcohol use on frontal 

lobe or cognitive function, hemispheric processing of emotions, and the effects of various 

medical conditions on neurocognitive functioning. I have published in these areas, and have 

presented the results of my research at several local, national and international meetings. 

6. I am currently in private practice with continued faculty appointments in the 

Department of Psychiatry at the University of California-San Francisco. I continue to teach both 

at Langley Porter Psychiatric Institute and at San Francisco General Hospital. My past position 

included the following duties: Director, Behavioral Medicine Unit, in the Division General 

Internal Medicine at the University of California - San Francisco School of Medicine, Staff 

Psychologist III and Triage Coordinator; Consulting Neuropsychologist with the Langley Porter 

Psychiatric Institute's Psychological Assessment Unit; Assistant Clinical Professor of Medicine 

and Psychiatry at the University of California-San Francisco; and Adjunct Faculty Member at 

the Pacific Graduate School of Psychology. 
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7. In connection with my duties at the UC-San Francisco School of Medicine, I was 

responsible for accepting, evaluating and assigning for treatment patients suffering from organic 

and/or psychiatric complaints. The department for which I was responsible handles several 

thousand patient visits per year. I established the first neuropsychological assessment 

SUbspecialty service within our department. 

8. At request oflawyers working on behalf of Tracy Dearl Cain, I met, interviewed, 

tested and evaluated Mr. Cain in connection with his pending post-conviction challenge to his 

conviction and sentence of death. My examination was conducted on two separate days. The 

evaluation consisted of a series of tests that took eleven hours. The purpose of the testing was to 

determine Mr. Cain's neuropsychological functioning and to determine whether there was 

evidence of organic impairment. 

9. In addition, I reviewed Mr. Cain's school records, statements of family members 

and other witnesses, background materials on the Cain family, and a summary of the trial 

testimony of defense and prosecution witnesses. This is the kind of information relied upon by 

neuropsychologists in order to offer their expert opinions. 

10. The purpose of a neuropsychological evaluation is to determine the existence, 

severity, and effect of brain damage and cognitive impairment and to analyze the individual's 

performance in light of one or multiple etiologic factors, including inherited physical or 

psychiatric dysfunction, substance use or abuse, pre- or perinatal trauma, acquired brain injury, 

and psychiatric disorders. 

II 
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11. In perfonning the neuropsychological evaluation and reporting the results the 

examiner keeps in mind the model of infonnation processing the underlies the choice of tests and 

areas of the brain examined. Infonnation is processed by the brain in stages and tests tap both 

input of infonnation and the ability of the brain to output infonnation. Input may be via multiple' 

sensory channels such as visual, auditory, tactile, olfactory, or gustatory (taste). The most 

commonly assessed are visual and auditory with some screening paid to olfactory/gustatory. The 

type of material that may be input through these most commonly assessed channels are 

verbal/linguistic and nonverbal/spatial. Thus, material and modality are tested for both input and 

output. 

12. Attention is the first stage of infonnation processing that is a necessary 

prerequisite for later stages of complex cognitive function. The fonns of attention are sustained 

attention or vigilance, divided attention or tracking two tasks at one time, selective attention 

which requires alternating between two tasks of different value, and susceptibility to distraction 

which may impair all aspects of attention ability. In addition, one brain system which is the 

basis for attention involves motor functions. Consequently, fine and gross motor ability is also 

evaluated. 

13. When attentional capacity is understood, memory ability is evaluated next. Once 

material is attended to it must be manipUlated, organized for storage and encoded. The most 

efficient and functional encoding requires that the remembered material be organized so that it 

can be found when necessary. The best analogy for this process is a file cabinet which is divided 

into logical sections. The sections are organized to promote the ease and efficiency of placing 

important material and later retrieving it. Varying periods of delay are then utilized to test the 
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ability to remember after intervening tasks. Certain memory disorders have characteristic stages 

of failure. These characteristics are then used to localize defects in the brain. 

14. Associated functions are analyzed by asking about language abilities, 

pattern/shape analysis, vision, hearing, and tactile functions. In this way the examiner can talk 

about the relative strengths and weaknesses of brain function. When weaknesses reach a critical 

level that differs from expected age and education corrected norms, the deficit is interpretable as 

an area of damage. 

FAMILY HISTORY 

15. On November 18, 1978, Tracy Cain's mother died in Jonestown, Guyana. Forced 

to drink poisonous Kool-Aid along with hundreds of others, Tracy's mother was finally a victim 

of Jim Jones' religious delusions. Her path to Guyana was the life story of the vast majority of 

other victims of Jonestown, as marginalized, poor African-American women, and their children. 

The survivors of those who died in Jonestown struggle with their own legacy of the 913 deaths 

in a jungle they never understood. Tracy Cain was 16 years old when his mother died. 

16. The tragedy of Jonestown is common knowledge today, the standard all other 

"cult" deaths are measured against. What is less commonly understood is the exploitation and 

desperation that brought so many to the Peoples Temple in the first place. 

17. A full and accurate assessment of Mr. Cain requires consideration of the 

economic and social deprivation within his family and the communities they grew up in, the 

pervasive history of severe abuse and probable fetal alcohol exposure in his family, the 

abandonment and neglect suffered throughout his life, traumatic head injuries he suffered as a 

child and his own history of learning disabilities and limited intelligence. 
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18. Tracy Cain's father, Percy Cain, Jr., was born on March 15, 1939, in Isola, 

Mississippi. Percy Jr.'s birth was attended by a midwife in his parents' tar paper shack on land 

owned by the Croffit Plantation. His mother, Rosie Lee Gates, divorced his father, Percy, Sr., 

shortly after Percy Jr's birth. Her marriage to her second husband, Willie, produced eight 

children. Only three of her ten children survive today. Seven of Rosie Lee's children, including 

Percy, Jr., are dead of sickle cell anemia and related heart problems. 

19. Tracy Cain's mother, Ruthie Mae Quinn was born in 1940 a few miles further up 

the Delta in Clarksdale, Mississippi. Ruthie Mae's father, Lucius Quinn never married her 

mother, Ruthie Bee Chandler. Ruthie Bee was a welfare recipient most of her life, crippled by 

mental illness and dependent on her own mother. Ruthie Mae never really knew her father. 

Lucius' family was from Inverness, Mississippi. Lucius moved north shortly after Ruthie Mae's 

birth. He became a barber in Chicago. 

20. Tracy Cain was born to Ruthie Mae and Percy Cain, Jr. on December 29, 1962, in 

Los Angeles' County Hospital. His family was living in a tract house in the Watts section of Los 

Angeles. Tracy was the fourth of five children born to Ruthie Mae and Percy. Ruthie Mae had 

been married once before briefly, at the age of 16, to Collins Blair, Sr. Ruthie Mae and Collins 

had two children together, Tracy's half-brothers Collins, Jr. and Mack Arthur. By the time 

Ruthie Mae was 24 years old, she had seven children living at home ranging in age from infant 

to seven years. She had a baby each year from 1957 through 1962, then giving birth to Tracy's 

younger brother, Val in 1964. 

II 
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21. Percy met and married Ruthie Mae in Isola, Mississippi. Ruthie Mae had been 

brought up by her grandmother in Clarksdale, Mississippi. Ruthie Mae's own mother, Ruthie 

Bee struggled throughout her life with mental illness. Ruthie Bee was on medication most of her 

adulthood, living under the care of her mother, Morbelia Chandler. Morbelia supported Ruthie 

Bee and Ruthie Mae, until Ruthie Mae left home at the age of 14. Ruthie Mae dropped out of 

school in the eighth grade. She had been attending Coleman School, a segregated school with 

elementary through eighth grades, in Clarksdale. She quit school at the age of 14 to leave home 

and head to the slightly larger town of Greenville, Mississippi. There she looked for any work 

other than picking cotton. Desperate to get away from the back-breaking field work, she took a 

job washing dishes at a restaurant. It was there that Ruthie Mae met her first husband, Collins 

Blair. 

22. Collins Blair and Ruthie Mae married in February of 1956 in Greenville. Ruthie 

Mae was only sixteen years old. In order to get married legally she listed her age as 18 on the 

marriage license. Her Grandmother Chandler signed as her witness. Ruthie Mae's first child, 

Collins Blair, Jr. was born the following year. In 1958, she had a second child, Mack Arthur 

Blair. Mack Arthur was born at the Sugg Clinic in Isola, Mississippi, the only clinic for miles 

around where African-Americans could be seen for medical care. Shortly after Mack Arthur's 

birth, Ruthie Mae and Collins parted. They were never officially divorced. With two babies, 

Ruthie Mae stayed in Isola returning to the only work available to support herself and her 

children, cotton picking. 

II 

II 
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23. Percy Cain had grown up in Isola and was working at the Croffit Plantation 

driving a tractor. In the very small farming community ofIsola, where segregation defined all 

social contact, it is no surprise that Percy and Ruthie Mae met through mutual family friends. 

Ruthie Mae was an attractive woman and friendly, and she and Percy were soon courting. In 

August of 1959 Percy and Ruthie Mae were married. Their marriage license listed both oftheir 

occupations as farmers. Their first home together was a small, one-room shack on the property 

ofthe Croffit Plantation in Isola. The first child born to Ruthie Mae and Percy, Larry Darnell 

[Danny] Cain, was born two months before their marriage. Again, Ruthie Mae delivered at the 

Sugg Clinic, her only option for a medically supervised birth and delivery. 

24. Within months of their marriage, Ruthie Mae and Percy packed up their new baby 

and Ruthie Mae's two toddlers from her first marriage and moved to Los Angeles. Both Percy 

and Ruthie Mae were anxious to get away from the Delta economy driven by cotton. The 

mechanization of cotton picking had begun the great migration of African-Americans away from 

the south, toward the north and west a decade before. Percy's sister, Ida Mae and her husband 

had moved to Los Angeles a couple of years earlier. Ida Mae was homesick and missed her 

family, all of whom still lived in Mississippi. With her encouragement, Ida Mae's husband 

found Percy construction work. Percy and Ruthie Mae gladly headed west following the lure of 

new opportunity and the promise of leaving segregation behind. 

25. Ruthie Mae and Percy had four more children in rapid succession; Brenda born in 

1960, Janice born in 1961, Tracy born in 1962, and Val in 1964. Ruthie Mae had always liked 

people and enjoyed being around them. Percy worked long hours and frequently came home 

exhausted. Away from home, living in the big city with small children Ruthie Mae quickly 
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developed a life style that involved having friends over all day, every day while her husband was 

at work. She began to drink on a regular basis, and soon the partying consumed her. Not 

content with partying at home, or perhaps concerned for its effect on her children, Ruthie Mae 

frequently left her children in the care of her husband's sisters and brothers. At first, she was 

gone for hours. Eventually the hours stretched into unexplained days of absence. 

26. In January of 1966, five and a half years after moving to Los Angeles, Percy and 

Ruthie Mae officially separated. Their marriage had been over in all but name for quite some 

time before that. Within four months of the filing for legal separation, Ruthie Mae was arrested 

for prostitution. It was Ruthie Mae's first arrest offifty-nine separate appearances in the Los 

Angeles county courts, over the next decade for prostitution and related crimes. 

27. When Ruthie Mae moved out of Percy's home, her children were devastated. 

Tracy was only three years old. For the next several years she lived in the same area as Percy 

and the kids, residing in public housing at Jordan Downs, in Watts. She saw the children often. 

Percy never tried to keep the children from continuing a relationship with their mother. While it 

was sporadic contact, given Ruthie Mae's lifestyle and frequent arrests, all her children wanted 

to be with her. Tracy and Val cried when they had to leave her following a visit. All of Rut hie 

Mae's children at one point or another begged her to allow them to live with her. 

28. Percy's family helped with the child care after Ruthie Mae left until the end of 

1966, when a young woman moved into Percy's house to help out. Wilma Taylor was 19 years 

old when she began taking care of the seven Cain children. Wilma would eventually become 

their stepmother. Tracy's life became dominated by Wilma. From the first day, she was brutal 

with the kids. Initially she was an extremely strict disciplinarian. She established a rigid daily 
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routine. 

29. The children were swiftly punished for any infraction, no matter how small. 

Wilma's punishments were physical and painful. At a time when the Cain children were 

struggling with the loss of their mother and their father was gone most waking hours, their 

surrogate parent was cruel and abusive. 

30. On August 25, 1969, Percy and Ruthie Mae's divorce decree was entered by 

default. Six days later, Percy and Wilma got married. The following month Tracy began first 

grade in Compton. Ten days after school started, the Cain family moved from Compton where 

they had been living, to 132nd Street in Gardena. Following the move, Tracy and his sisters and 

brother entered 135th Street Elementary School. 

31. In an already chaotic household, 1970 brought a new chapter of dysfunction to the 

Cain household. Percy and Wilma's first child, Percy Cain, III was born in the summer. 

Nicknamed Kato by his family, the baby seemed to make Wilma determined to mark a division 

between her child and the children Percy had brought to their marriage. Tracy and his siblings 

were subjected to constant humiliation which included telling the children that their birth mother 

was a whore and that they were no better. 

32. During this time, Tracy and his brother, Val ran away at every opportunity. 

Though they were too young to make it very far, the boys always said they were running away to 

be with their mother. Tracy and his brother and sisters continued to visit Ruthie Mae frequently. 

The contrast between the love they felt from their mother and the brutality they experienced from 

Wilma, drove all of them to yearn for their mother, no matter what her circumstances or how 

unattainable she was. 
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33. One of the terrifying aspects of Wilma's discipline was its unpredictable and 

surprise element. Wilma was moody and inconsistent in her punishments. One day not making 

a bed might be ignored, and the next day Wilma might beat the errant child mercilessly with an 

extension cord. Wilma also liked to wait to catch the child to receive punishment unaware. 

34. Ruthie Mae, Tracy's moth~r, lived in Inglewood during this period of her life. 

She spent the first half of 1970 in county jail on a prostitution charge. She was arrested within 

two months of her release on a new prostitution charge. In November of the same year, Ruthie 

Mae was sentenced to another six month county jail term on the new charge. Ruthie Mae also 

delivered a baby girl sometime in 1970. She became pregnant when she was passed out at a 

party and did not know who the baby's father was. The baby, Latunia, was eventually given up 

to foster care and later relinquished for adoption. 

35. Over the next four years, Percy and Wilma had two daughters and a son. Candice 

was born in 1971, Cantana in 1974, and Durez in 1975. Percy worked various construction jobs 

throughout the late 1960's and early 1970's. He was never without work, and termed by one 

employer a reliable hard worker. He was supporting ten children by the end of 1975, eight of 

whom were living at home. Danny was committed to California Youth Authority in November 

of 1974 and Mack Arthur was sentenced to two years in the Mississippi State Penitentiary at 

Parchman in August of 1975. The other children were living at home with Percy and Wilma. 

36. One summer in the mid-1970's the entire Cain family went on vacation. They 

drove to Tulsa, Oklahoma to visit Wilma's parents, Othelia and James Massey. The visit 

extended over the 4th of July holiday. Wilma's parents' home fronted on a large drainage ditch, 

with a walkway over the top of the ditch itself. The kids were outside enjoying fireworks as it 
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got dark, when a firecracker went offvery close to Tracy. Tracy was startled and fell off the 

walkway into the ditch hitting his head on the concrete. He yelled and became silent. He lost 

consciousness. One of the adults went into the ditch and got him out. Tracy developed a large, 

painful lump which made him feel sick for a day or two. Despite this very severe injury, Tracy 

was never taken to a doctor. 

37. After the family returned home from Tulsa, Tracy had another accident riding his 

bike. He fell and hit his head on the pavement. Again, his head injury made him ill and left him 

with a large knot on the side of his head. Tracy's sister remembers calling him "Gumby-head" 

because his head was swollen into such a strange shape. Again, Tracy received no medical 

treatment. 

38. Percy was offered a position as construction foreman on a bridge building project 

in Yuma, Arizona at the end of 1975. At the time the family moved to Arizona, Tracy's 

cumulative records with Los Angeles Unified School District show the progression of difficulty 

he experienced with school. Tracy's first grade teacher at 135th Street Elementary School noted 

that he, "Tries hard, anxious to learn. Has shown improvement in reading." In 1970, in second 

grade Tracy is labeled as a boy with "behavior problems, who does not get along with peers." 

By the third grade Tracy's teacher noted that he was "Very slow academically." His fourth 

grade record note is the same. At fifth grade Tracy's record stated, "Markedly below average in 

all areas." Tracy's sixth grade teacher, Mrs. Mulligan, prior to his transfer took a special interest 

in him. She wrote in his record: 

II 

II 
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"Tracy would seldom try to do his best. Lack of reading skills slowed him down 

considerably. We gave him much individualized help, which aided him a lot. A 

leader, but of those who are 'losers.' Excellent artist but this creativity did not 

extend to other areas of study. My husband and I had him join us for a holiday in 

hopes of improving his attitude. Immediately after this he moved." 

39. The family moved from Watts to Yuma, Arizona, in 1976. While Los Angeles 

county had unspoken color boundaries, in Yuma outright segregation was a reality. Tracy was 

one of only a handful of African-American students in attendance at Gila Vista Junior High 

School in Yuma. The Cain family was the only African-American family in their neighborhood. 

They were constantly harassed by their neighbors. 

40. Within a year of his arrival in Yuma, Tracy was committed to the Arizona 

Juvenile Authority on an attempted burglary charge and sent to the Adobe Mountain School 

facility, north of Phoenix. Tracy was 14 years old. 

41. Over the next four years Tracy had a total of twelve Arizona court referrals. 

Tracy spent nearly all of his adolescence in court ordered juvenile placements, primarily at 

Adobe Mountain School. 

42. Tracy's first personality and social assessment at Adobe Mountain School was 

prepared in March of 1977, by Robert Goldsworthy, Psychology Intern, who noted the 

following, "Testing indicates that Tracy will use an inordinate amount of repression and denial 

in dealing with conflicts ... He denied the presence of family conflict although two different tests 

suggested such conflicts were present in the home." Data from the testing also indicated that 

Tracy, " .. .is very immature for his age, that is, he fails to express attitudes and perceptions which 
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are common for his age group." 

43. A family evaluator, Ms. Titcomb, attempted to arrange an interview with Tracy's 

stepmother and father. All attempts to arrange an in-person interview were unsuccessful and the 

family evaluation was eventually based on a telephone interview with Wilma Cain. 

44. A short term treatment program was ultimately recommended for Tracy, with a 

return home following treatment. Tracy was transferred to the Arizona Youth Center in Tucson, 

Arizona for a four month treatment program. Testing conducted at the Arizona Youth Center 

indicates that Tracy had: " ... very deficient verbal abilities ... reasoning skills, poor vocabulary 

and deficient verbal expression. Low reasoning and comprehension skills are reflected in 

Tracy's deviant social behavior in unstructured situations. [Tracy] attempts to present an overly 

optimistic picture of himself by denying problems." 

45. Tracy was paroled home in August of 1977, at the conclusion of a four month 

stay at the Arizona Youth Center. Prior to his placement at home, Tracy was tested and placed at 

grade 4.6 in reading and 6.5 in math. He was however, promoted to the 9th grade through the 

Arizona Youth Center. 

46. The following month, March of 1978, Tracy's juvenile parole was revoked 

following his arrest for burglary and possession of stolen property, and he was returned to the 

Arizona juvenile system with a placement at Young Acres. Tracy stayed at Young Acres only a 

few days before he and another boy ran away. Tracy was reportedly heading to California. 

47. Two months later, Tracy was arrested in Yuma on the arrest warrant from Young 

Acres, and placed at the Arizona Youth Center again. As part of his treatment plan, Tracy 

reported a desire to live with his natural mother in California and to leave Yuma. By October of 
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1978, Tracy was released on parole to Percy and Wilma Cain in Yuma. Less than two weeks 

after Tracy returned home, his older brother Danny was sentenced to six years in the Arizona 

State Prison on burglary and robbery charges. Within the month after Tracy returned home, his 

natural mother and a half-brother died at Jonestown. 

48. Tracy managed to stay home for eight months following his release from the 

Arizona Youth Center. His parole was suspended in July of 1979 due to his involvement in two 

burglaries in Yuma. Tracy was arrested and held in custody at the Yuma County Juvenile Center 

to await disposition of his new offenses and parole violation. While in custody, Tracy assaulted 

a detention officer in the process of escaping. Tracy fled to California where he hoped to live 

with his mother, Ruthie Mae Cain. 

49. In January of 1980 Tracy elected to return to Arizona to clear his warrant before 

he turned eighteen years old. Tracy was recommitted to the Arizona juvenile system, and 

transferred to Adobe Mountain School. 

50. Dr. Richard Kapp, consulting psychologist to Adobe Mountain School conducted 

a neuropsychological assessment of Tracy as part of his evaluation and reported: " .. .Tracy had 

deficient verbal abilities and a limited fund of information ... poor reasoning skills, poor 

vocabulary, and poor verbal expression. Difficulty understanding the meaning of what he hears, 

severe short term auditory memory impairment, faulty social judgment." Tracy also 

exhibited," ... underlying feelings of personal inadequacy, poor self-esteem." 

51. At Adobe Mountain, Tracy's case summary included an acknowledgment of his 

learning disabilities which were plaguing him in school, combined with his dull-normal IQ. 

Upon his return home in 1977, it was recommended that Tracy be placed in special education 
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classes. The first time Tracy was released and sent home, this placement did not happen, and he 

drifted along in the mainstream curriculum in the local junior high school. Tracy would express 

an interest in school and a desire to continue to high school graduation, but demonstrate 

frustration in his inability to progress academically. 

52. When Tracy was readmitted to Adobe Mountain School in early 1980, he tested at 

grade level 2.7 in math, and 5.3 in reading. He was 17 years old. Upon a second evaluation a 

month afte[ his initial test, Tracy tested at 4.1 grade level in math, and 4.8 in reading. The 

evaluator Mickey Mast stated, " ... a G.E.D. is not within close reach for him." The goal 

established for Tracy was remediation to sixth grade level. 

53. A certified school psychologist who also evaluated Tracy during 1980 reported in 

his summary that Tracy had specific learning disabilities and "ongoing emotional problems" 

which have subsequently "retarded his academic progress." Further Tracy was diagnosed with a 

severe deficit of auditory memory which prevented him from following simple oral directions. 

Finally his diagnosis concluded that Tracy had a "possible borderline developmental disability." 

54. Tracy Cain was born into a chaotic and dysfunctional family. He was raised by a 

stepmother who was physically and emotionally abusive, while his natural parents were 

completely unavailable to him. Tracy idolized his father, who worked long hours and days away 

from home, thereby avoiding the very issues that made his family dysfunctional. Tracy's father 

did little to sustain and support Tracy, beyond providing a paycheck. Tracy's natural mother 

virtually disappeared from his life before he was three years old. Nonetheless, Tracy's 

attachment to this mother was enduring beyond her grave. Left to face a stepmother who beat 

him, humiliated him, and deprived him of any sense of a loving family, Tracy constructed a myth 
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in order to survive. His myth included the constant refrain that everything was fine within his 

family. Tracy's need to have order in his world was so fierce, that in the face of constant 

upheaval, disruption and tumult he denied the death of his mother, the failings of his father, and 

the criminal careers of his brothers. To name the serious dysfunction of his family, would have 

been to acknowledge the disregard of his parents for his basic needs. Tracy faced parental 

beatings and humiliations, serious injury, abandonment, and his life long struggle with learning 

disabilities without adult support. These experiences occurred against a backdrop of widespread 

racial segregation in his community, and alcoholism, criminal behavior - including prostitution, 

and homelessness within his immediate family. 

55. This combination of factors had longstanding and debilitating effects on his 

psychological development and cognitive and emotional functioning. Even as a child, Tracy 

Cain suffered with low self-esteem, extremely poor coping mechanisms, and distorted 

perceptions of his personal and social relationships. Tracy had very little insight into the loss 

and deprivation which characterized his early years. He reached adulthood as a hard-working 

young man, with few skills, a minimal education and only the very fragile construction of a 

"nonnal" life. 

56. Tracy's family history of near slavery conditions as sharecroppers in Mississippi, 

the mental illness on his mother's side, his mother's and siblings' substance abuse, extreme 

educational deficits and learning impainnents of Tracy himself, his history of abuse and loss, left 

Tracy extremely vulnerable. 

II 

II 
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RESULTS OF TESTING 

57. Over a two-day period I administered the Halstead-Reitan Battery and additional 

standard neuropsychological tests designed to test frontal, parietal, temporal and occipital lobe 

functions. I assessed Mr. Cain's ability, behaviorally, to perceive, process and remember 

information through a variety of modalities. I conducted a full battery of intelligence and 

achievement tests. 

58. Mr. Cain's test findings indicate overall brain impairment in the moderate range 

of severity. This is measured by the Halstead Reitan impairment index of 0.6. On the Halstead

Reitan Battery, 7 tests serve as the critical predictors of brain impairment. The impairment index 

is computed by the number of tests that fall in the impaired range divided by 7. For Mr. Cain, 

the 4 indicators of brain impairment that fell in the impaired range included the Category test, 

the Tactual Performance Test (overall time to completion and the Location score), and the 

Seashore Rhythm Test. Taken together these impairments involve anterior brain impairments 

that involve speed of processing, motor skills, and problem-solving. 

59. Mr. Cain's impairments arise in the context of Borderline retarded intellectual 

performance as it is measured on the Wechsler Adult Intelligence Scale-Revised. Mr. Cain's 

most deficient skills are again on speeded processing and recall of digits. Throughout the 

subtests in which time was a factor, Mr. Cain had difficulty completing tasks within a time 

constraint. It did not appear to be through lack of effort. He repeated needed instructions 

repeated so that he could comprehend a task and once he had that understanding performed to 

the best of his ability. However, it would take 2-3 repetitions for his understanding. He was 

always polite and shy about his impediments. 
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60. When one measures brain function, it is important to tap all aspects of the input 

and output of information. Therefore, primary sensory and perceptual functions are assessed as 

is the ability of the subject to attend to the stimuli for varying lengths of time. Many aspects of 

attention are measured including the ability to sustain attention or vigilance, selective attention 

when one must choose between one more salient stimulus, divided attention when one must keep 

two things in mind at one time, as well as freedom from distraction. These are the necessary 

precursors to more complex cognitive functions such as the manipulation of information, 

memory, and language skills. 

61. Mr. Cain's ability to sustain attention and remain focused on the task at hand is 

unimpaired but his ability to quickly process two stimuli at once or to switch between two tasks 

is impaired (Trails B, Wisconsin-6 impersistent errors, Stroop Interference procedure). He has a 

tendency to stick to "tried and true" responses that were previously useful but no longer are 

correct. Such persevarative responding was found on the written responses to the spelling test, 

the copy of the Rey-Osterrieth Complex Figure, and severe perseverative deficits on the Ruff 

Figural Fluency task. These deficits collectively demonstrate moderate deficits in cognitive 

flexibility, particularly with a visually guided graphomotor output (written). They are less 

obvious with a verbal response, although Mr. Cain's slowed comprehension of instructions may 

likely be from his lack of cognitive flexibility and poor divided attention. 

62. Associated frontal-mediated skills include decrements in visuomotor performance 

for the dominant hand on the Grooved Pegboard, Tactual Performance Test, and Luria motor 

programs. While there were dominant hand deficits for visual motor performance, the Tactual 

Performance Test included severely impaired performance for the non-dominant hand 
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performance. This atypical performance is a strongly lateralizing sign implicating impaired right 

anterior, white matter dysfunction. Specifically, the corpus callosum, which is the white matter 

connection between the right and left hemispheres, is not properly functioning. There is also 

impaired motor impersistence and smell identification involving the orbitofrontal regions of the 

frontal lobes. The functions of initiation and behavioral fluency are intact. 

63. Frontal lobe functions can be divided loosely into the following subsections of 

behavior: Initiation, fluency, autonomy from the environment (stimulus boundedness), freedom 

from distraction, response inhibition, anticipation of the future. Analysis of failures of 

performance may demonstrate these deficits. 

64. A behavioral observation of Mr. Cain that further implicated right parietal or 

frontal dysfunction was the tendency for Mr. Cain to avoid using his left armIhand in tasks 

requiring both hands, his tendency to ineffectively explore the environment, particularly on the 

left side of space (evidenced on the Tactual Performance test). He appeared to have a mild 

neglect. 

65. Mr. Cain's memory performance was characterized by the need for repetition 

when verbal material was used but a maintenance of material after delay periods because of 

multiple trial repetitions required to learn the target stimuli (he needed 4 trials to learn a simple 

story, Reitan verbal memory). The opposite was true for visual material which was learned 

quickly but was rapidly lost after delay periods (Reitan visual memory). 

66. Mr. Cain's deficits are most pronounced for anterior brain functions, particularly 

frontal-limbic areas that are responsible for rapid learning and apprehension of information. He 

is particularly deficient in rapid comprehension of verbal material, his ability to do two things at 
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once and to selectively attend to infonnation. He has borderline intellectual functioning but the 

typical pleasant demeanor of the individual with compromised intellective skills that frequently 

masks the impainnents that exist. 

67. I have been asked by attorneys for Mr. Tracy Cain whether these areas of deficit 

would impact Mr. Cain's ability to follow others' conversations, to simultaneously listen to what 

someone was saying and maintain his own train of thought and whether these deficits impact his 

ability to assist counsel. It is my belief based on my observations, the test results and behavior, 

that while Mr. Cain would have maintained alertness throughout the discussions about him, he 

would have had difficulty quickly comprehending the meaning of what was said, to have quickly 

responded to the material and that these combined deficits would make it difficult for him to 

assist his counsel at various points of his case. 

68. I hold each one of these opinions and conclusions to a reasonable degree of 

professional certainty. They are based on my training as a psychologist and neuropsychologist, 

the documents I reviewed and my testing of Mr. Cain. 

69. Every test I administered was routinely accepted by mental health professionals at 

the time of Mr. Cain's trial. Every conclusion and finding could have been made by competent 

mental health professionals provided with appropriate historical data about Mr. Cain and 

provided with access to Mr. Cain for testing. 

The foregoing is true and correct and executed under penalty of perjury under the laws of 
'-ft-

the State of California and the United States on this ~ day of.M 1997. 

~ §. J~~y·1UJ 
· N BRONK FRaMING, Ph~i5. 
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EFRAIN A. BELIZ, JR., PH.D. 
CLINICAL & FORENSIC PSYCHOLOGY 

Fellow, American College of Forensic Examiners 
Diplomate, American Board of Forensic Medicine 

June 24, 2006 

Michael D. Schwartz 
Senior Deputy District Attorney 
Office of the District Attorney 
County of Ventura, State of California 
Hall of Justice 
800 South Victoria A venue 
Ventura, CA 93009 

RE: In re Tracy Dearl Cain 
CDC No. D91800 
Ventura Co. Superior Court No. CR22297 
California Supreme Court No. Sll6805 

Dear Mr. Schwartz: 

(818) 204-813 9 

Lie No. PSY9441 

Pursuant to your request for a comprehensive assessment, this examiner evaluated Mr. Tracy 
Dear! Cain to assess his cognitive and adaptive functioning in order to render an opinion 
concerning mental retardation. 

The evaluation consisted of a clinical interview, anamnesis, mental status examination, record 
review, and psychological testing. All facets of the interview and testing were performed by this 
examiner. Mr. Cain was evaluated on 03/18/06 and 03/25/06 at the Ventura County Jail, Ventura, 
California. Mr. Cain was evaluated on 05/01106 and 05/02/06 at San Quentin State Prison, San 
Quentin, California. In preparation for this report, this examiner reviewed several volumes of 
records including, but not limited to, the following documentation. 
1. Criminal History Transcript. 
2. Undated Institutional Staff Recommendation Summary. 
3. Mr. Cain's Medical File D-91800. 
4. Mr. Cain's Central File D- 91800. 
5. Mr. Cain's Certificate of Life Birth. 
6. Mr. Cain's Social Security Earnings Information. 
7. Mr. Cain's School Records (Exhibit 43). 
8. Mr. Cain's Juvenile Criminal History. 
9. Chanda Smith v. LAUSD Consultant's Report, October 1995. 
10. Correspondence dated 01/12/87 from Paul Lozano, Lozano Painting Company. 
11. Correspondence dated 01/06/03 from Federal Public Defender to Deputy Attorney General. 
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12. Transcript of interview of Mr. Cain by Detectives Billy Tatum and John Garcia on 10/22/86. 
13. Report of Probation Officer dated 07/12/88 & 06/17/86. 
14. Ventura Police Department Arrest Report dated 09/14/86. 
15. Undated "To Whom It May Concern" and written letter from Vickie Mehaffie. 
16. Correspondence dated 06/06/88 from Hortense Coats to Judge Bruce Thompson. 
17. Correspondence dated 07 /06/88 from Tina Casso to Judge Thompson. 
18. Correspondence dated 07/88 from Dee Crawford to Judge Thompson. 
19. Correspondence dated 06/14/88 from Jeanie Salyers to Judge Bruce Thompson. 
20. Yuma, AZ, Follow-Up Investigation Report dated 12/11/87 by David R. Stone, Investigator. 
21. Psychological Evaluation by Ronald K. Siegel, Ph.D., Inc., dated 05/09/88. (Exhibit 46). 
22. Psychological Evaluation by Theodore S. Donaldson, Ph.D., dated 02/26/87. (Exhibit 46). 
23. Arizona Department of Corrections Certificate of Absolute Discharge dated 11/08/84. 
24. Arizona Department Of Corrections Psychological Reports to Medical Staff dated 03/26/84 
& 03/25/82. 
25. Order of Commitment, Juvenile Court, Superior Court, State of Arizona, dated 01/23/80. 
26. Juvenile Court Petition, Yuma County, Arizona, dated 10/01/79. 
27. Arizona Department of Corrections, Division of Parole, Parole Report dated 05/22/78. 
28. Juvenile Complaint/Referral, Yuma County, Arizona, dated 05/16/78. 
29. Order of Commitment, Juvenile Court, Superior Court, State of Arizona, dated 02123177. 
30. California DMV records pertaining to the following members of the Cain family: Jason 
Lamar, Tiffany Adele, Durez Onshea, Candice N., Percy Kato, Darnell (Larry), Wilma Jean, 
Valender Eugene, and Gabriel Jemal Cain. DMV records pertaining to the following members 
of the Cain family were also reviewed. Cantana Yvette Andersen, Vernice Nell Haynes, Brenda 
Lee Cain, Janice Rene Fortune, and Anita Parker. 
31. Yuma School District - Gila Vista Junior High School academic record, 1975-1976. 
32. Yuma School District - Gila Vista Junior High School academic record, 1976-1977. 
33. The State of Arizona, Department of Corrections, Youth Parole Plan dated 12/18/80. 
34. Adobe Mountain School Administrative Report dated 11/08/80. 
35. Adobe Mountain School Monthly Summary dated November 1980. 
36. Adobe Mountain School Updated Accumulative Report dated 10/14/80. 
37. Adobe Mountain School Diagnostic Treatment Plan dated 03/13/80. 
38. Adobe Mountain School Social Casework Summary dated 03/10/80. 
39. Adobe Mountain School Specific Learning Disabilities Evaluation dated 03/08/80. 
40. Adobe Mountain School Psychological Evaluation dated 02/19/80. 
41. Adobe Mountain School Diagnostic Staffing Summary dated 04104177. 
42. Adobe Mountain School Education Evaluation dated 03/28/77 & 04105177. 
43. Adobe Mountain School Family Evaluation dated 03127177. 
44. Adobe Mountain School Psychological Evaluation dated 03123177. 
45. Adobe Mountain School Social Casework Summary dated-03/11/77. 
46. WAIS-R scoring summary sheet from Dr. Karen Bronk Froming dated 02126197. 
47. Psychological test data from Dr. Karen Bronk Froming, Ph.D. (DISC 1-99). 
48. Psychological test data from Dr. Ricardo Weinstein, Ph.D. (DISC 100-131). 
49. Report of Probation Officer dated 07/12/88. 
50. Transcript of interview of Tracy Cain by television reporter Larry Good. 
51. Work records from Manpower Temporary Services. 
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52. Declaration of Dr. Ricardo Weinstein, Ph.D., dated 07/16/05. 
53. Declaration of Anita Parker dated 05/18/99. 
54. Declaration of Fausto Poza dated 01/07/98. 
55. Declaration of Theodore S. Donaldson, Ph.D., dated 01/07/98. 
56. Declaration of Ruth Zitner, Psy.D., dated 10/27/97. 
57. Declaration of Jay M. Jackman, M.D., dated 10/01/97. 
58. Declaration of Karen Bronk Froming, Ph.D., dated 09/10/97. 
59. Declaration of Clarence Wade dated 09/10/97. 
60. Declaration of Mack Arthur Blair signed 09/10/97. 
61. Declaration of Richard Clayton dated 07122197. 
62. Declaration of Majil Fausel, M.A., dated 05/15/97. 
63. Declaration of Larry Darnell "Danny" Cain dated 04/01/1997. 
64. Declaration of Brenda Cain Johnson dated March 1997. 
65. Declaration of Paul Lozano dated 04/01/1993. 
66. Telephone interview with Sean Sampson by Investigator David R. Stone dated 01114/88. 67. Telephone interview with Sean Sampson by Investigator David R. Stone dated 01/14/88. 
68. Interview of Collins Blair by Investigator David R. Stone dated 01/11/88. 
69. Interview of Arthur Bivens by Investigator David R. Stone dated 01/07/88. 
70. Interview of Hope Sanchez by Investigator David R. Stone dated 01/07/88. 
71. Interview of Gonzalo and Mark Pina by Investigator David R. Stone dated 01/06/88. 
72. Interview of Vernice Roberts by Investigator David R. Stone dated 10/27/87. 
73. Follow-Up Interview of Anita Haynes-Parker by investigator David R. Stone dated 10/26/87. 74. Interview of Wilma Cain by Willard Wiksell, Esq., & Michael Jarosz dated 02/17/87. 
75. Interview of Rick Al bis by Investigator David R. Stone dated 12/04/86. 
76. Interview of Ulysses A. Mendoza by Investigator David R. Stone dated 11/18/86. 
77. Interview with Richard Gifford by Investigator David R. Stone dated 01/15/88. 
78. Interview with Richard Willis by Investigator David R. Stone dated 01/25/88. 
79. Interview of David Cerda, Jr., by Investigator David R. Stone dated 03/29/88. 
80. Interview of Ulysses Mendoza by Investigator David R. Stone dated 04/14/87. 
81. Interview with Mr. Bill Miller by Investigator David R. Stone dated 04/13/87. 
82. Interview of Val Cain by Investigator David R. Stone dated 11117/86. 
83. Interview of Urissa Moten by Investigator David R. Stone dated 11119/86. 
84. Interview of Anita Haynes-Parker by Investigator David R. Stone dated 11/24/86. 
85. Interview of Floyd Clements by Investigator David R. Stone dated 11118/86. 
86. Interview of Kathy Lazo ff by Investigator David R. Stone dated 11118/86. 
87. Follow-up interview of Valander Cain by Investigator David R. Stone dated 06/07/88. 
88. Medical Records, Ventura County Medical Center re Anita Haynes-Parker David 10/28/87. 89. Interview of David Cerda by Detectives Billy Tatum and John Garcia dated 10/22/86. 
90. Presentence Report dated 02/19/82. 
91. Arrest Report dated 10/13/81. 
92. Olsen's Security Department Incident Report dated 02/08/82. 
93. Offense and Incident Report dated 01110/82. 
94. Offense and Incident Report dated 02/18/81. 
95. Juvenile Complaint/Referral, Yuma County, Arizona, dated 09/26/79. 
96. Supplement Case Report, Yuma Police Department, dated 09126179. 
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97. Juvenile Complaint/Referral, Yuma County, Arizona, dated 07111179. 
98. Offense and Incident Report dated 07/10/79. 
99. Offense ·and Incident Report dated 05104179. 
100. Pre-Home Investigation Request/Progress Summary dated 10/11/78. 
101. Arizona Youth Center Treatment Plan Review dated 09/08/78. 
102. Arizona Youth Center Administrative Report dated 08/08/78. 
103. Arizona Youth Center Treatment Plan Review dated 07/28/78. 
104. Arizona Youth Center Administrative Report dated 06/30/80. 
105. Offense and Incident Report and Supplement Case Report dated 05/16/78. 
106. Supplement Case Report, Yuma Police Department, dated 02/16/78. 
107. Supplement Case Report, Yuma Police Department, dated 02/15/78. 
108. Juvenile Complaint/Referral, Yuma County, Arizona, dated 02/15/78. 
109. Juvenile Complaint/Referral, Yuma County, Arizona, dated 12/19/77. 
110. Offense and Incident Report and Supplement Case Report dated 12/19/77. 
111. Offense and Incident Report, undated, Stamped 001123. 
112. Incident Report dated the 09/28/79. 
113. Court testimony of Ralph Sheridan Bailey. 
114. Court testimony of Anita Parker dated 01/26/88. 
115. Court testimony of Vernice Roberts. 
116. Court testimony of Virginia Fontes dated 01127 /88. 
117. Transcript of court proceedings dated 05/13/88. 
118. Transcript of court proceedings dated 05/12/88. 
119. Excerpts from Informal Response to Petition for Writ of Habeas Corpus. 
120. Excerpts from Petition for Writ of Habeas Corpus, Volume 1. 
121. Excerpts from Respondent's Brief. 
122. Excerpts from The State of Arizona versus Mack Arthur Blair, Robert Ross Jr., Tracy Cain. 123. People versus Tracy Dearl Cain, Transcript No. S006544. Supreme Court of California. 124. Return to Petition for Writ of Habeas Corpus; Points and Authorities. 
125. Darnel Cain Interview by Willard Wiksell, Esq., and Michael Jarosz, Investigator. 

IDENTIFYING DATA 

Mr. Tracy Dead Cain is a 43 year-old African-American male convicted on 04/27/88 and 05/02/88 of two counts of first-degree murder, with the special circumstances of multiple murder, murder during a robbery (two counts) and murder during an attempted rape, found to be true. On 07/12/88, the Superior Court entered a judgment of death. The crime occurred on or about 10/18/86. Mr. Cain was arrested and has been incarcerated since 10/22/86. He has been housed at San Quentin State Prison, San Quentin, California, for the past 19 years. 

Prior to his incarceration, Mr. Cain was living with his 43 year-old father, Percy Cain, and Percy Cain's 26 year-old wife in Ventura, California. Mr. Cain stated that, although he has been listed as having completed 11 years of school, "The only grades I really completed were kindergarten through sixth. From the seventh to the twelfth, I never completed any of those classes. They just passed me on to the next grade." 
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Mr. Cain was the primary informant for this report and provided most of the information 
contained in this report. His statements were substantiated via record review and so noted in each 
section below. The interviews were conducted in the Ventura County Jail, Ventura, California 
and San Quentin State Prison, San Quentin, California. 

SYMPTOMS ELICITED AT TIME OF INTERVIEW 

Mr. Cain denied significant psychiatric symptomatology. His sleep is fair as he averages only 
four hours per night. Mr. Cain noted he has maintained this scheduled for approximately 20 
years. He described his appetite as fair with a corresponding 10-pound weight loss in the four 
months prior to this assessment. Mr. Cain noted that his appetite loss coincided with the 
execution of Stanley "Tookie" Williams. He described his energy level as fair as well. Attention 
and concentration skills were reported to be mildly impaired. Mr. Cain denied a history of 
anxiety or panic attacks. He also denied obsessive-compulsive behaviors or rituals. Mr. Cain 
further denied suicidal or homicidal behavior or ideation. 

During the first set of interviews on 3/18/06 and 3/25/06, Mr. Cain was noticeably sad and 
tearful. He stated that the site of his detention, Ventura County Jail, brought back painful 
memories. "This was the last place I saw my father and my brother alive. My brother came to 
my trial. They both died in 1992, six months apart. They are buried near here. Thursday was 
the first chance to say goodbye to them. I think about how I broke my father's heart. I 
misrepresented my parents by the things I did. I focus on my dad and it's a heartbreaker. It's too 
much." Mr. Cain became tearful on several occasions during these interviews. Mr. Cain added, 
"I just didn't listen. I took everything and everybody for granted. I was on drugs. It was stupid. 
It was all about getting money to continue a drug binge. By far, the lowest point of my life." 

Mr. Cain denied new or additional symptoms during the remaining evaluation sessions. During 
the 05/01/06 session in San Quentin State Prison, Mr. Cain expressed how emotional it was for 
him during the Ventura County interviews in March and how helpful they had been for him in 
terms of dealing with the death of his father and brother. 

MEDICAL HISTORY 

Mr. Cain could not recall the date of his last comprehensive medical evaluation. He stated that 
approximately one or two years ago he was hospitalized due to a bleeding ulcer. He had been 
taking aspirin every day since 1995. The bleeding ulcer resolved after Mr. Cain discontinued the 
daily aspirin regimen. Mr. Cain is not taking medication at this time. He previously received one 
prescription for Novocaine while imprisoned at San Quentin. 

Mr. Cain initially denied significant past or present medical problems. During another interview 
he emphasized multiple falls and subsequent head trauma. Mr. Cain reported good health from 
early childhood through present-day. He qualified this statement by reporting "a lot of 
nosebleeds and I fell a few times." Mr. Cain required one trip to the hospital during childhood 
due to a nosebleed. 
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Mr. Cain provided detailed information concerning head trauma. He mentioned the head trauma 
incidents on several occasions and expressed his concern that these incidents may have 
ultimately affected his overall behaviors. At age 5 or 6, a bedroom closet door fell on his head. 
Mr. Cain offered for review two, I-inch indentations on the left side of his scalp. Mr. Cain 
believes he may have lost consciousness. "I seen a white light, I remember my father picking me 
up, then I don't remember." Mr. Cain does not know whether he went to an emergency room, 
required sutures, hospitalization, et cetera. 

At age 9, Mr. Cain fell from a brick wall approximately 25 to 30 feet high and landed on his 
head. Mr. Cain offered for review a small indentation on the left side of his scalp above his left 
ear. His older brothers observed the fall and carried him to the family home. "I don't remember 
anything. But I wasn't hospitalized. Just ice on my head." 

At age 11, Mr. Cain lost control of his bicycle while racing a friend and flipped over twice, 
chipping three upper front teeth and scraping his hands and knuckles. He did not lose 
consciousness, did not see a physician, and did not go to an emergency room. 

At age 11 or 12, an older male threw a brick at Mr. Cain from a distance of about 5 feet and hit 
him on the back of his head. Mr. Cain went home and did not seek or require medical treatment. 

At age 11, Mr. Cain fell in a ditch outside of his maternal grandmother's home in Tulsa, 
Oklahoma. The family was celebrating July 4th and, while lighting fireworks, Mr. Cain was 
accidentally pushed backwards into a ditch. He suffered abrasions to his head and arms but did 
not seek or require medical attention. 

At age 12, Mr. Cain flipped his bicycle and suffered bruises on his head and knuckles. He did 
not lose consciousness and did not seek or require medical attention. 

According to the information filed in the Petition for Writ of Habeas Corpus, Mr. Cain 
experienced several childhood head injuries (Page 35). These included the ditch incident that 
occurred on July 4 in Tulsa, Oklahoma and the bicycle accident that occurred at age 12. Neither 
injury required 911 assistance nor emergency room treatment, neurology consultation, sutures, 
surgery, or hospitalization. 

A review of Mr. Cain's San Quentin State Prison Medical File did not reveal significant medical 
problems. Mr. Cain has been treated with antibiotics, pain medicine, and blood pressure 
medication in the past. He has been evaluated in the past for bradycardia, possible vasovagal 
attack, and treated for GI bleed, follicular abscesses, pharyngitis, and flu symptoms. Mr. Cain 
has never been in acute medical distress requiring emergency intervention or extended 
hospitalization in an acute unit. Mr. Cain consented to preventive tuberculosis drug treatment on 
07/13/92. 

A Physician's Progress Notes entry dated 05/24/04 diagnosed hypertension. Mr. Cain was placed 
on Hydrochlorothiazide 25 mg per day. There was one 'near faint' episode suggesting a possible 
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vasovagal attack in December 2004. An ophthalmology consult dated 06/04/04 evaluated 
nearsightedness and recommended reading lenses. Mr. Cain was scheduled for surgical repair of 
left inguinal hernia on 12/13/02. Records do not indicate whether or not Mr. Cain underwent 
surgery and/or if this condition remains active. 

A consultation dated 11119/04 from Marin General Hospital was precipitated by Mr. Cain's 
complaint of a near faint episode on the morning of admission. He never lost consciousness, did 
not have chest pain, nausea, or vomiting. A review of his systems revealed no chest pain, no 
dyspnea, no headache, no visual disturbance. No dysuria, frequency, or urgency. A vasovagal 
attack was suspected. A stress echocardiogram performed on 11/19/04 yielded negative results. 
Mr. Cain was discharged with a finding of Near Fainting: Uncertain Cause. He was advised to 
return to the hospital if symptoms reappeared or his condition worsened. 

Mr. Cain provided written consent on 07/14/05 for Oral Surgery to extract teeth #29 on 07/14/05. 
Mr. Cain provided similar consent to surgery for another tooth extraction (# 18) on 10112/04. 
Mr. Cain underwent blood transfusion on 01/04/96 following a consultation that revealed marked 
anemia. Physical examination revealed a well-developed black male in no acute distress. 

The Declaration of Larry Darnell "Danny" Cain described Mr. Cain's July 4th incident in which 
he fell into a ditch while visiting in Tulsa, Oklahoma. Larry Cain also recalled a bicycle incident 
in Gardena in which Mr. Cain suffered head trauma. Neither event resulted in a trip to an 
emergency room or the need for 911 intervention. 

The Declaration of Jay M. Jackman, M.D., dated 10/01/97 raised the issue of Fetal Alcohol 
Syndrome (FAS). Dr. Jackman further opined that Mr. Cain's school records suggested an 
organic impairment such as fetal alcohol syndrome or fetal alcohol affect. Dr. Jackman also 
reported Mr. Cain's dependency on alcohol and psychotropic drugs early in his teen years. 
According to Dr. Jackman, "Friends report that he consumed nearly fatal quantities of PCP, 
alcohol, and cocaine as an adolescent." Dr. Jackman described the Cain family, including 
stepmother Wilma Cain, as "drug users." Dr. Jackman speculated that the substance abuse and 
series of head injuries most likely caused permanent brain damage. Dr. Jackman reviewed the 
evaluation performed by Dr. Theodore S. Donaldson in 1987 and challenged Dr. Donaldson's 
findings. Dr. Jackson concluded that Dr. Donaldson did not conduct a thorough evaluation. 

The medical history and medical records reviewed by this examiner did not include diagnoses of 
fetal alcohol syndrome, fetal alcohol affect, alcohol/drug dependency, or significant brain 
damage. The only mention of brain damage or neurological impairment was by defense expert 
Dr. Karen Bronk Framing, Ph.D., in her 1997 report. 

Mr. Cain did report that he was the victim of a stabbing incident in 1985. "I letthis one guy sell 
this crack for me while I went to work. While I was gone, he sold my girlfriend's brother-in-law a $20 rock of cocaine for $150. When I got home back from work she came and told me he beat her brother-in-law out of some money. So I told her don't worry. So went to my homeboy's 
house. He was in the kitchen table cutting up rocks of Coke with some knives and my girlfriend 
shows up. She tried to attack my homeboy. I stopped her and told her I'd take care of her 
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brother-in-law. She left, but took a knife. So we went back to her house to pay her brother-in
law, to pay him back his $30. I told homeboy to stay in the car. When I got out of the car my 
girlfriend, she approaches, my homeboy gets out of the car behind me, she tried to hit him, I 
thought, but she was actually trying to stab him. She cut me across my nose. I tried to hold her 
back, I didn't know she was stabbing. When I got into my car, I realized she cut me. Then as I 
was driving home I stopped at a gas station and found out I was cut. I went to the ER and told 
them I was jumped." 

In this event, Mr. Cain managed to avoid serious injury, defend his friend, drive a motor vehicle 
away from the scene, discover injuries, drive himself to an emergency room, get medical 
assistance, and develop a story designed to protect himself, girlfriend, and homeboy. These 
behaviors do not support a finding of mental retardation. 

PSYCHIATRIC HISTORY 

Mr. Cain denied inpatient or outpatient psychiatric treatment. He further denied referral to a 
mental health professional during childhood or adolescence. When Mr. Cain was asked to 
describe himself using five adjectives, he responded, "I'm still trying to figure out who I am. I 
could be affable. You know, I'm still trying to figure myself out. I never even gave that a 
thought." Mr. Cain eventually described himself in the following manner. "Easy-going, affable, 
mind my own business, standoffish, peaceful." He later referred to himself as "A person with 
influence over others: disruptive gang members (Crips), shot callers." 

Mr. Cain was also asked to consider how he would have described himself during his adolescent 
years. He responded, "Confused, no direction, upset a lot, selfish, scared, but not sure." 

Mr. Cain denied a family history of suicide, homicide, mental illness, depression, mania, and 
sociopathy. One brother died from a drug overdose. Mr. Cain's mother, one sister, and three 
brothers have been imprisoned in the past. 

Dr. M. Lyons, Ph.D., San Quentin State Prison Staff Psychologist, evaluated Mr. Cain on 
08/21/90, 05/22/90, and 02/22/90, as part of a routine, 90-day, brief clinical interview to assess 
adaptive functioning and found no evidence of psychosis, organicity, or serious psychological 
impairment in social functioning. 

A psychiatry consult dated 12/28/95 found no major mental disorder. Mr. Cain declined to 
respond to interviews attempted by Dr. J. Geiger, M.D., for purposes of completing 90-Day 
Reviews on 04/06/93, 01/12/93, and 10/19/92. 

PSYCHOLOGICAL EVALUATIONS 

The Declaration of Dr. Ricardo Weinstein, Ph.D., dated 07/16/05 provided the following scores 
obtained on the Stanford-Binet Intelligence Scale, Fifth Edition: 
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IQ Scores: 
Full Scale IQ: 
Nonverbal IQ: 
Verbal IQ: 

Sum of Standard Scores 
57 
24 
33 

Standard Score 
71 
66 
78 

Dr. Weinstein did not discuss alternative explanations for Mr. Cain's low performance. He did 
not address intratest scatter within each subtest and did not discuss the possible impact of Mr. 
Cain's family dysfunction, substance abuse, truancy, reading disability, and motivational issues 
on school performance, academic achievement, and subsequent test performance in general. Dr. 
Weinstein also failed to administer at least one other measure of intelligence. In complex cases, 
it is best to administer several measures of intelligence for the following reasons. The ideal 
situation would be to obtain near similar scores across several measures of intelligence. 
Individuals with mental retardation, for example, typically function below normal independent of 
the test used for the assessment. There is rarely any significant difference within or across tests. 
This is due to the fact that individuals with mental retardation have essential cognitive 
inefficiency. That is, they are unlikely to function better no matter what the circumstance. In 
cases where there is considerable variance across test scores, mental retardation is less likely and 
something other than essential cognitive inefficiency is at play. This inconsistency occurs most 
frequently among individuals who are not mentally retarded. Test performance and subsequent 
scores are impacted by a variety of internal and external factors. Unfortunately, Dr. Weinstein 
elected to formulate his expert opinion on the basis of only one measure of intelligence. 

Dr. Weinstein administered the Wide Range Achievement Test Revision 3, Blue Form. The 
photocopy of the protocol provided for review was not legible. 

Dr. Weinstein did not administer a measure of adaptive functioning. A comprehensive 
assessment of adaptive functioning is required in order to make a diagnosis of mental retardation. 
Dr. Weinstein did not address this prong in making his final determination. 

In summary, Dr. Weinstein's report is not complete for purposes of opining about mental 
retardation. Test scores do not necessarily support a diagnosis of mental retardation. Dr. 
Weinstein failed to take into consideration the multiple factors that might have contributed to 
Mr. Cain's poor performance and low scores. These factors include malingering, secondary gain, 
poor academic performance, learning disabilities, lack of motivation, test taking 
anxiety, truancy, substance abuse, and delinquency. Additionally, Dr. Weinstein failed to assess 
Mr. Cain's adaptive functioning, which is required in order to make a diagnosis of mental 
retardation. 

The Declaration of Dr. Karen Bronk Froming, Ph.D., dated 09/10/97 yielded the following 
information. Dr. Froming found a moderate degree of brain impairment as measured by the 
Halstead Reitan impairment index of 0.6. Dr. Froming concluded that with Mr. Cain's particular 
brain dysfunction he would" ... have had difficulty quickly comprehending the meaning of what 
was said, to have quickly responded to the material and that these combined deficits would make 
it difficult for him to assist his counsel at various points in his case." Mr. Cain obtained the 
following IQ scores on the Wechsler Adult Intelligence Scale-Revised: 
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Verbal: 74 Performance: 79 Full Scale: 75 
Dr. Framing did not administer the Object Assembly subtest, which may have served to lower 
the Performance and Full Scale IQ scores. Although the Wechsler allows for prorating a 
particular subtest when it is not administered, the problem with this scoring practice is that the 
prorated score is typically an average of the administered subtests. This becomes problematic. 
when the subject has significant scatter. For example, if Mr. Cain has scored higher than the 
average of the other four subtests, this would have had dramatic effect in the final IQ scores. 

Dr. Framing concluded that these scores placed Mr. Cain within the Borderline range of 
intellectual functioning. Dr. Framing did not discuss the impact of Mr. Cain's reading disability 
on his test performance and subsequent IQ scores and did not provide alternative explanations 
for his poor test performance. More specifically, Dr. Framing failed to discuss how secondary 
gain, learning disabilities, family dysfunction, low motivation, dysfunctional family, substance 
abuse, truancy, poor effort, and a culturally impoverished family environment may adversely 
impact test performance and subsequent scores. 

Dr. Framing administered the Wide Range Achievement Test Revision 3 and obtained the 
following test results: Standard Score Percentile Grade 
Reading: 96 39 High School 
Spelling: 79 8 Sixth Grade 
Arithmetic: 62 1 Third Grade 

These scores were almost identical to the test results obtained by this examiner during this most 
recent assessment (Beliz Report, Page 37). Test results do not suggest mental retardation and are 
more consistent with learning disabilities. 

There was no data submitted for review to suggest that Dr. Framing evaluated Mr. Cain's 
adaptive level of functioning, which is required in order to make a diagnosis of mental 
retardation. Absent this evaluation and assessment, Dr. Framing's report is, at best, incomplete 
for purposes of rendering an expert opinion on the issue of mental retardation. 

In summary, the evaluations performed by Dr. Weinstein and Dr. Framing are inadequate for 
purposes of providing an expert opinion concerning mental retardation. The diagnosis requires 
an assessment of both cognitive and adaptive functioning. The diagnosis also requires the 
examiner to differentiate, when necessary, genuine inability from problem or maladaptive 
behavior. These issues were not addressed by either expert, thereby rendering their final 
conclusions inconclusive for purposes of making an informed opinion about mental retardation. 
It is also noteworthy that Dr. Framing and Dr. Weinstein were the only evaluators to conclude 
that Mr. Cain has mental retardation. 

The Psychological Evaluation dated 11/14/89 performed by Dr. M. Lyons, Ph.D., San Quentin 
State Prison Staff Psychologist, diagnosed Psychoactive Substance Abuse, NOS; Antisocial 
Personality Disorder with underlying Narcissistic features. Dr. Lyons noted, "As the interview 
progressed it was evident that his cognitive functions were adequately developed, and that his 
conceptual thinking, reasoning, cognitive awareness, and ability to comprehend the quite 
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adequate for the formation of good judgment. In sum, there was no evidence of psychosis, 
organic brain dysfunction, or any serious psychological impairment in social functioning." 

Test results from the Minnesota Multiphasic Personality Inventory dated 07 /25/88 supported a diagnosis of Antisocial Personality Disorder. The Bender Visual Motor Gestalt Test dated 
07/26/88 and signed by Mr. Cain yielded well-executed designs with no evidence for significant organic impairment. A drawing of a man's face by Mr. Cain dated 07/26/88 was well executed and included the following handwritten statements: 
Doing: Doing Something He Has No Business Doing 
Thinking: if he is going to get away with it 

what he's going to do next 
Feeling: happy 

Mr. Cain also executed a drawing of a woman's face on 07/26/88 and provided the following 
statements: 
Doing: 
Thinking: 
Feeling: 

looking at me! 
one hell of-a guy 
attracted 

The Psychiatric Evaluation dated 07/27/88 performed by Dr. Mr. Cain Geiger, M.D., San 
Quentin State Prison Staff Psychiatrist, found No Mental Disorder. Dr. Geiger found Mr. Cain to have good memory and cognitive functioning with an intellectual capacity estimated to fall 
within the "middle of the average range." 

The Neuropsychiatric Committee Examination Summary dated 08/16/88 found Mr. Cain to be fully oriented, observant, and appropriate. "He demonstrated that he was capable of responding adequately to the requirements of his sentence. He discussed his attitude toward his sentence in a rational manner." 

The Psychological Evaluation by Ronald K. Siegel, Ph.D., Inc., dated 05/09/88, made no 
mention of mental retardation or deficits in cognitive or adaptive functioning. The Psychological Evaluation by Theodore S. Donaldson, Ph.D., dated 02/26/87, found no evidence for significant psychopathology nor indications of significant ego deficits or inadequacies in reality testing. "Mr. Cain displays many of the features of sociopathy, although that is too simple a diagnosis, and there are also hysteroid and narcissistic features as well. .. this suggested the possibility of central nervous system dysfunction, but none was noted in this evaluation, although that part of the evaluation was somewhat limited. Nonetheless, there were certainly no indications of gross brain disorder." Furthermore, Dr. Donaldson did not find evidence for mental retardation. The raw test data provided by Dr. Donaldson included a Bender Gestalt reproduction free from organic impairment. Likewise, Mr. Cain's drawing of a person did not suggest organicity nor mental retardation. Mr. Cain completed both the Rorschach Inkblot Test and Minnesota Multiphasic Personality Inventory and produced valid profiles. This ability is typically not found among individuals with mental retardation. Mentally retarded individuals are typically unable to make sense of the MMPI-2 or Rorschach and, do not provide sufficient information with which 
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to produce a valid profile. Dr. Donaldson's declaration in 1998 noted that his evaluation was limited by the information provided by Mr. Cain's counsel. 

The Adobe Mountain School Psychological Evaluation dated 02/19/80 was performed by Richard A. Kapp, Ph.D., Consulting Psychologist, and approved by Paul S. Duda, Ph.D., Clinical Psychologist. Dr. Kapp reported that Mr. Cain performed well during his detention at the Arizona Youth Center. "He volunteered for extra duties and he performed his assigned duties well." His main problems concerned his inappropriate interactions with peers. During the clinical interview, Mr. Cain, who was 17 years old at the time, stated that, although he had attended the eleventh grade as late as October 1979, he had not been fully involved in school since the eighth grade. He stated he was passed on from one grade to another without academic mastery. 

Psychological test results yielded the following information. 
Wide Range Achievement Test (WRAT): Arithmetic: 2.7 grade level. 
Peabody Picture Vocabulary Test: Standard Score:73. 
Culture Fair Scale II Test: IQ score: 87. 

Prior testing completed in March 1977 yielded the following results: 
Wide Range Achievement Test: Reading: 4.5 grade level 

Math: 3.5 grade level 
Peabody Picture Vocabulary Test: Standard Score: 85 

The Neuropsychological Assessment session of Dr. Kapp's report did not find evidence for major organic deficits or impairments in cerebral functions. "He does have a history of learning disabilities." (Page 3). Mr. Cain was recommended for placement in learning disabilities classes within a public school setting. 

Under the Personality Functioning section of Dr. Kapp's report, Mr. Cain was found to present his thoughts in an organized, logical, and relevant manner. His exterior image of a cool, controlled confident person mast an individual with personal inadequacy and low self-esteem. "He does not take responsibility for himself and his behavior." (Page 3). 

Under the Treatment Recommendation section of this report, low frustration tolerance, problems dealing with anger, and a tendency to act out his feelings of frustration and angry aggressive ways were documented. Individual and group therapies were recommended, along with practice in differentiating assertiveness from aggressiveness. A history of conflict with authority figures was noted and family therapy was also recommended. Finally, an effort to assist Mr. Cain in assuming responsibility for his problems with document. 

In summary, there was no evidence for mental retardation reported by Dr. Kapp. Test scores were low and compromised by his lack of school attendance and learning disabilities. Academic subjects were below grade level. There was no evidence for neurological impairment. 
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The Adobe Mountain School Diagnostic Treatment Plan dated 03/13/80 found no evidence for mental retardation or significant deficits in cognitive and adaptive functioning. The Adobe Mountain School Social Casework Summary dated 03/10/80 yielded information consistent with Mr. Cain's self-report of his situation. Mr. Cain was described as friendly and cooperative with good verbal skills but limited insight. Problems with credibility were noted and a tendency to minimize his involvement in situations and project blame onto others. Low academic performance was noted along with specific learning disabilities. There was no evidence to suggest that Mr. Cain had received remedial instruction. Mr. Cain also admitted to a long history of periodic truancy. Mr. Cain expressed little interest in academia but was very interested in athletics. Personal inadequacy and low self-esteem were noted. Mr. Cain was described as having good social skills and presenting well during interviews but with difficulties in his peer interactions. 

The Adobe Mountain School Specific Leaming Disabilities Evaluation report dated 03/08/80 identified specific learning disabilities and ongoing emotional problems as retarding his academic progress. Specific curriculum recommendations were made. There was no evidence for mental retardation. (Stamp 167). 

The Adobe Mountain School Psychological Evaluation dated 03123177 found no evidence for mental retardation. Psychological test scores were as follows: 
Peabody Picture Vocabulary Test: Standard Score: 85 
Culture Fair Scale II: IQ Score: 75 
Nelson Reading Test: Grade Level: 4.5 
Wechsler Intelligence Scale for Children-Revised 
Verbal IQ: 67 Performance IQ: 93 Full Scale IQ: 78 

Mr. Cain was described as someone who would try to put himself in an improbably favorable light but at the cost of appearing psychologically naive. There was no evidence for mental retardation or marked neurological problems. 

The Adobe Mountain School Education Evaluation dated 04105177 documented prior testing including the following test scores not previously noted: 

Wide Range Achievement Test Peabody Individual Achievement Test Reading Grade Level: 4.8 Reading Recognition Grade Level: 3.8 Spelling Grade Level: 4.3 Reading Comprehension Grade Level: 4.1 Arithmetic Grade Level: 3.4 

Slosson Intelligence Test 
MA: 9.2 IQ: 64 

Mr. Cain was also administered several other tests documented in the report. Final conclusions were that Mr. Cain was functioning within the low average range of intelligence. There was no evidence for mental retardation. (Stamped 130). In summary, Mr. Cain received extensive evaluations and testing beginning at age 14. The multitude of reports never considered Mr. Cain 
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mentally retarded. Remediation in reading and arithmetic were frequently advised along with special classes/resources targeting his learning disability. 

The Adobe Mountain School Updated Accumulative Report dated 10114/80 noted that Mr. Cain had maintained a steady job in the woodshop for four months without difficulty. At that time, Mr. Cain expressed an interest in pursuing counseling as a profession. (Stamp 141 ). The Adobe Mountain School Accumulative Summary Report dated 09/20/80 described Mr. Cain as follows. "He has shown the capability to find tangible solutions to problems instead of offering excuses or not facing up to the situation. This has been demonstrated through I: 1 counseling sessions, peer confrontation and group sessions." (Stamp 145). 

Correspondence dated 11117 /80 from Kelly E. Spencer, Superintendent, Adobe Mountain School, to John E. Wright, Deputy Director, Juvenile Services, Department of Corrections, documented Mr. Cain's positive performance during his detention. "In a review hearing in September 1980 he was capable of verbalizing realistic plans for his return to the community ... Through his performance he has demonstrated the ability to return to the community and follow through with appropriate plans to positively establish himself in the community." This memo facilitated Mr. Cain's release one month prior to his 18th birthday as originally requested by the judge. This memo is yet another example of how Mr. Cain functioned well enough to endear his supporters and how he demonstrated sufficient cognitive and adaptive capacity, including verbal skills, to negotiate his own affairs, including early release from detention. These personal maneuvers and associated behaviors are incompatible with mental retardation. 

The Declaration of Majil Fausel, M.A., dated 05115197, did not report mental retardation, neurological impairment, or significant cognitive and adaptive disabilities. Learning disabilities were noted along with a deteriorated family life. 

In summary, the majority of evaluations administered over the years noted academic deficiencies but never diagnosed mental retardation. 

SUBSTANCE ABUSE HISTORY 

Mr. Cain denied a drug or alcohol abuse problem. He does not drink in prison. He first drank at 17 and reported a total of five episodes in which he drank to the point of intoxication. These incidents occurred between ages 17 and 23.· One event was precipitated by his grandfather's death. Mr. Cain has never been arrested for drinking and driving. He drank to the point that he lost consciousness on approximately 5 occasions. Mr. Cain was never referred for alcohol detoxification or residential programming. 

Mr. Cain experimented with PCP and marijuana between ages 13 through 19. He binged on PCP in October 1981. "I was high the whole time. A friend of mine gave me 90 units to sell and I only sold one." At 22, Mr. Cain experimented with cocaine and crack. "I'd spend my whole paycheck in several hours. I'd say 'no more' to myself but I'd do it again. That's why I'm in this situation now." Mr. Cain noted that a girlfriend influenced him to continue to use and get high. 
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Mr. Cain's report of his alcohol and drug use is consistent with the information contained in the Probation Report dated 07112/88. The Declaration of Clarence Wade dated 09/10/97 documented Mr. Cain's substance abuse, specifically PCP, when he was 21 years old. 

HISTORY OF FAMILY OF ORIGIN 

Mr. Cain was born in Watts, moved to Gardena, CA, with his family, relocated with this family to Yuma, AZ, and finally lived with his family in Ventura, CA. Mr. Cain is the sixth of sixteen children in a blended family. Mr. Cain's biological parents produced a total of five children. The eleven remaining children came from different combinations of relationships involving Mr. Cain or Mrs. Cain. 

Mr. Cain was raised by his biological father and several stepmothers. Biological mother left the family when Mr. Cain was four years old. Mr. Cain described a working-to-middle-class lifestyle with his father. "They provided us with a good life." The family lived in a fourbedroom, two-story home in Gardena, CA. They moved to a five-bedroom home in Yuma, AZ. 

Biological father, Percy Cain, died in 1992 at age 53 from a viral infection that reportedly infiltrated his heart muscle. Mr. Cain was born in Isola, Mississippi. He completed eight years of school. "That is as far as he could go." Mr. Cain worked as a foreman for a construction company for a total of 35 years. "He told me he worked ever since he was eight years old. He never really retired. He left the job, but his buddies would call him and he'd help out and take me to earn a little something." 

Percy Cain was in good health until the time of his death. Mr. Cain described his father as an honest, hard-working, and respectful man who loved his family. "He was a good man and a good father." Mr. Cain recalled hugs and kisses as well as playful interaction with his father. Percy Cain did not have any vices and was not verbally or physically abusive to family members. "I remember him teaching me things. I didn't realize he was teaching me, but he was. He'd say 'come out and help me out' and he was actually showing you things. We had hot rods. We'd go riding and talking and stuff like that." Despite the fact that Percy Cain worked long hours, Mr. Cain described a positive relationship with him during childhood. During adolescence, "I never had any problems with my father. I'd get in trouble at school, my mother would tell him, and he would talk to me. I'd tell him I understood but I always got into trouble. When I'd come home from camps we'd dialogue about staying out of trouble. I believed myself and he would too, but there was always that turning moment." Mr. Cain denied significant problems with his father. "Our relationship never changed by me getting into trouble. I just kept on breaking promises. That's how that was." 

Biological mother, Ruthie Mae Cain, died in 1978 in Jonestown, Guyana. She was born in Vernance, Mississippi and dropped out of school in the eighth grade. She worked in cotton fields or restaurants after she quit school. She was reportedly in good health at the time of her death by suicide in the Jonestown massacre. Mr. Cain provided this explanation about his mother's decision to go to Jonestown. "Well, she was arrested a few times for prostitution and arrested on a federal charge, mail or something. She wrote to Jim Jones. He arranged for her 
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bail and talked to her. She got probation with suspended sentence and to complete it in 
Jonestown. She was there for about six months." Mr. Cain's analysis was consistent with 
records reviewed by this examiner. 

The Petition for Writ of Habeas Corpus provided additional information about Mrs. Ruthie Mae 
Cain. By the time she was 24 years old, she had seven children living at home ranging in age 
from infancy to seven years (Page 31 ). Mr. Cain lived with his mother until he was four years 
old. "I don't remember her till I seen her/met her and knew who she was in 1970. Then the next 
time was in 1972. She came to Gardena. I had relatives that talked bad about her. That she 
didn't want us or love us. But I never developed a disdain for her. The times I saw her, I 
couldn't believe she was my mother because she was so childlike, so young." Mr. Cain added, 
"My dad never talked bad about her. He just said she wasn't ready to be your mother. She chose 
a street life over me." Ruthie Mae Cain left the family when Mr. Cain was three years old. 
According to information filed in the Writ of Habeas Corpus, Ruthie Mae Cain quickly 
developed a preference for "good times" and the "fast life" (Page 31). Mrs. Cain left the children 
for hours at a time to drink and party. Eventually, she would leave for days at a time. Not 
surprisingly, the marriage deteriorated and Percy Cain and Ruthie Mae Cain separated in January 
1966, 5.5 years after moving to Los Angeles. Shortly thereafter, Ruthie Mae was arrested for 
prostitution. 

Following the separation, Percy Cain moved Wilma Taylor into his home to care for his children. 
Wilma Taylor was 19 years old when she assumed responsibility for the seven children. Wilma 
married Percy Cain several days after his divorce from Ruthie Mae Cain was finalized. Wilma 
Cain was described as an excessively strict disciplinarian who reportedly dominated and 
brutalized the Cain children (Writ, page 33). 

Percy Cain was Mr. Cain's primary disciplinarian. At 15 or 16, Mr. Cain hit him twice for 
talking back to his stepmother. "It was appropriate and it was warranted." Mr. Percy Cain 
whipped Mr. Cain with a belt because he beat up his 12-year-old sister. I think I got my ass 
whipped because I ran away. I only left for a few hours, but between being out in the streets and 
getting an ass whipping, and being home and getting an ass whipping, I chose home. Another 
time, he disciplined me because I fought at school after a guy said something about my mother. 
My dad told me that the other guy didn't know my mother so what difference would it make ifhe 
talked about her." 

Mr. Cain provided detailed information concerning his siblings. Thirteen of the fifteen siblings 
were fathered by Percy Cain. Mr. Cain managed to separate his siblings by marriages in a 
manner consistent with other documentation reviewed for this report. Mr. Cain's ability to 
provide detailed information concerning his fourteen siblings does not support a finding of 
neurological impairments or mental retardation. 

Mr. Cain's older brothers, Collins and Mack Arthur, are from Mr. Cain's biological mother and 
her first spouse. Collins died in 1992 from a drug overdose. He was an alcoholic and was in the 
process of entering an alcohol detoxification program immediately before he expired. Mack 
Arthur is 48 years old and serving time in a prison in Arizona. "I don't know the charge. I 
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haven't seen him and 25 years. I don't know if he graduated from high school or not. He lives in Arizona." 

The following siblings were from the marriage of Mr. Percy Cain and his spouse, Ruth. Danny is 47 years old and was recently in prison for charges unknown to Mr. Cain. He lives in Phoenix, Arizona. Brenda is 46 years old and gainfully employed. She lives in Long Beach, California. She is a single parent with four children. Mr. Cain has not seen her in approximately 5 years. Janice is 45 years old and a single parent of one child. She graduated from high school and is employed full-time in San Diego, California. Valerie is 41 years old and is divorced with four children. She lives in San Diego and is unemployed. 

The following siblings came from the marriage of Percy Cain and his spouse, Wilma. Percy Jr. (a.k.a. Cato) is 39 years old and employed by trucking company. He is divorced with two children and lives in Phoenix, Arizona. Candace is 35 years old and a single mother with two children. She works and lives in Phoenix, Arizona. Katana is 33 years old and married with two children. She lives and works in Phoenix, Arizona. Durez is 31 years old and living in Phoenix, Arizona with his spouse and two children. 

The following siblings were from Percy Cain and his third wife. Tiffany is approximately 24 years old and is married with one child. She lives in Palmdale, California. Her husband is gainfully employed in the production business. Jason lives in Oxnard and is gainfully employed. Gabriel was approximately 6 months old when Mr. Cain was arrested. "I haven't even talked to him. He lives in Oxnard." 

The following sibling was the product of Mr. Cain's biological mother and her pimp. Noya died with Mr. Cain's mother in 1978 in Jonestown, Guyana. Mr. Cain noted that there is another sister born to his biological mother who is unknown to the family. 

None of his siblings suffered from significant psychiatric or medical problems. Two brothers had a drinking problem and at least four siblings had a drug abuse problem. At least four siblings have been incarcerated in the past. 

Mr. Cain described his childhood life as "fun." He denied physical or sexual abuse as a child or adolescent. His brother, Darnel Cain, also denied child abuse (Exhibit 20). The total number of children at home at one time numbered 11. "It was fun. We had a five-bedroom house. I was the only one that was missing something. That was common sense." The family took vacations to Mississippi, Tennessee, Big Bear Lake, and Arizona. "We had a station wagon with a mobile home hooked back to it. It slept eight. They were long trips, but fun." Mr. Cain has tried to maintain contact with his siblings but has not heard from several in over 25 years. "I let them know that I can't get upset about not hearing from them. They have their own lives. I had the same opportunities. I don't need their money I would like to hear from them." Mr. Cain's mother visited with him for Mother's Day 1998. His brother Cato visited with him in 2005. 

Although Mr. Cain described a generally positive family life, records reviewed for this report indicate otherwise. The Petition for Writ of Habeas Corpus provided documentation describing 
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the chaotic and dysfunctional nature of the Cain family. At age 12 (1974), Mr. Cain lived in a chaotic home that numbered 14 individuals, the majority children. In the same year, Mr. Cain's brother, Danny, was committed to the California Youth Authority. At age 13 (197 5), Mr. Cain's brother, Mack Arthur, was sentenced to two years in the Mississippi State Penitentiary, Parchman, Mississippi. 

Excerpts from the Informal Response to Petition for Writ of Habeas Corpus (page 204) described a dysfunctional home during Mr. Cain's early childhood. Biological mother abused alcohol and left the home for hours to days at a time. Biological parents separated when Mr. Cain was 5.5 years of age. "Four months prior to filing for legal separation, Ruthie Mae was arrested for prostitution (page 205)." By the time Mr. Cain was 15 years old, his mother was living with her pimp in Inglewood. Ruthie Mae was eventually indicted by a federal grand jury for possession of stolen welfare checks. At the same time, she was ordered to serve 30 days in county jail for prostitution. Prior to sentencing on the federal case, Ruthie Mae joined the People's Temple. She was granted a three-year suspended sentence and placed on three years probation specifically to allow her to move to the Anna with People's Temple to rehabilitate herself. 

During this same period of time, the Cain family was in disarray. Mr. Percy Cain was frequently away from home on construction projects, Wilma Cain drank heavily and stayed out late with other men; Mr. Cain's older brother, Danny, was in and out of prison; his younger brother, Valender, was in the juvenile justice system, and one of Mr. Cain's sisters gave birth to a child and gave him up for adoption. Wilma Cain made a career of shoplifting and reportedly involved Mr. Cain and his younger brother, Valender (page 206). This report also documented stepmother Wilma Cain's emotional and physical abusiveness towards Mr. Cain and his siblings. Mr. Percy Cain divorced Wilma and remarried a woman 20 years younger in 1984. Wilma Cain went to prison for five years for shoplifting. 

The Declaration of Ruth Zitner, Psy.D., dated 10/27/97, provided information consistent with Mr. Cain's self-report. Dr. Zitner' s comprehensive report did not include psychological testing but provided information concerning Mr. Cain's bio-psycho-social development, childhood trauma, and other factors. Dr. Zitner's report provided a comprehensive background by which to better understand Mr. Cain's development and ultimate dilemma. Dr. Zitner concluded that Mr. Cain suffered from a chaotic and dysfunctional family, parental neglect and abuse, racial segregation, alcoholism, and criminal behavior within the family Dr. Zitner further opined that Fetal Alcohol Syndrome might best explain "the depth and breadth of his organic impairments." 

The report by David R. Stone dated 12/11/87 with Mr. Cain's neighbor in Yuma, Arizona, Detective Ralph Bailey, provided the following information. Detective Bailey lived across the street from the Cain family in Yuma, Arizona. Detective Bailey personally arrested Mr. Cain at age 16 for a residential burglary where weapons were taken. Detective Bailey convinced Mr. Cain to return the weapons. Detective Bailey described Mr. Cain as extremely athletic and in good physical condition. Mr. Cain frequently became involved in fights in and around his residence, including one fight with his cousin in the front yard of the residence. Detective Bailey recalled one incident when Mr. Cain was between 12 and 14 years of age in which Detective Bailey had to throw him to the floor in order to restrain him with handcuffs. Detective Bailey 
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characterized Mr. Cain as possessing very aggressive behavior with no respect whatsoever for 
authority. 

In this same report, Investigator Stone interviewed Mr. and Mrs. McCarty, the couple who were the victims of the burglary described above. Mr. McCarty lived nearby the Cain family. He expressed his fear of coming home late at night due to the people that loitered in the area. He stated that the Cain family was evicted from the residence for nonpayment of rent. 

HISTORY OF TRAUMATIC EVENTS 

Mr. Cain identified -the death of his parents and younger brother as significant traumatic events. He denied physical or sexual abuse as a child. He believes that extended family members emotionally abused him by teasing him about his mother. Although Mr. Cain felt accepted by his stepmother, he did not like the fact that they talked negatively about his mother. 

DATE OF EMANCIPATION 

Mr. Cain was 13 years old the first time he left the family residence. Mr. Cain was placed at the Adobe Mountain School, Phoenix, AZ, where he completed 60 days of programming before transferring to another facility in Tucson, Arizona, for six months. 

DATE/PLACES OF RESIDENCE 

Mr. Cain was born in South Central Los Angeles. He later lived in Watts followed by Compton, Park Village, and Gardena. The family returned to Watts for about six months. After 
completing the sixth grade, the family moved to Yuma, Arizona. 

Mr. Cain was 12 years old when his family moved to Arizona. The move was precipitated by Percy Cain's employment. "They was (sic) building a bridge up there and so he went with the construction company to build the bridge. It was supposed to take 10 years. Plus, we had 
relatives out there. My relatives found us a five-bedroom house out there and we bought it and moved in. We were the only black family in our neighborhood." 

"Altogether there were only seven black families in a 20-30 mile radius. But, it was all right. Our neighbors was (sic) cool. On one side they were semi-retired and always on vacation and shit. The other side had kids the same age and we went to school with them. Plus, we had FBI agents, sheriffs, police detectives, city police, and CHP all in the neighborhood. There was one detective across the street and another around the corner. The Cain family was a cool family. Everybody was doing their own thing. The only one messing up was me and my brother Danny. When we'd go on vacation, a detective across the street, Mr. Ralph Bailey, he stayed across the street, my dad would give him the keys to check on our home. He arrested me about two times. My first probation officer lived across the street." When queried about racial tension, Mr. Cain responded, "It depends. It wasn't the first time we've been around whites. My father had white friends. There might have been a time when I might be jogging and someone might drive by and say 'run nigger'. In junior high school, I got assaulted by three white boys. We all got 
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suspended, but they treated me like I was the problem. It was weird shit. But after that, even though I didn't hate white people, every time I saw them (the three who assaulted him), people kept us apart." 

Although Mr. Cain never reported family dysfunction or chaos, other records suggest that the family dysfunction continued in Yuma, Arizona. His older brother, Danny, was frequently in trouble with the Yuma Police Department. Another brother, Mack Arthur, completed his prison term in Mississippi and also joined the family in Yuma. Percy Cain worked long hours and construction, and stepmother Wilma Cain was drinking and staying out late. During this time, Wilma Cain reportedly pursued a career in shoplifting, using Mr. Cain and his brother, Valender, for diversionary purposes. 

Mr. Cain denied gang affiliation in Los Angeles, California and Yuma, Arizona. Mr. Cain was familiar with the Mexican gangs in Yuma and named several gangs. "I can't even tell you why I did the shit I did. From 12 to 18, whenever my mother talked to me, no shit [nothing happened]. When she didn't talk to me, that's when I got into things." He did not join a gang in Arizona. Mr. Cain named several local gangs in Los Angeles. "They had all these Crip gangs forming: Paid Back, Raymond A venue, and Shotgun Crips. None of my uncles were in that type of stuff. Plus, I'd be more worried about what my parents would do to me than any rival gang." When queried about whether or not he is a gang member now, Mr. Cain responded, "I don't know what good it is to join a gang. No medical, no retirement. It's just the same old stuff repeating itself. You're either going to die or go to prison." 

An "Order and Hearing for Placement in Segregated Housing" dated 05/16/89 documented that Mr. Cain's name was listed on a "Rollin Sixty Crips" President-made card found in the cell of another inmate. A photocopy of the card identified Mr. Cain as one of four members posing for a picture. 

The General Chrono report dated 04122194 reported one confiscated photo from an inmate that featured nine inmates displaying Crip gang hand signals. Mr. Cain was pictured in this photo. An Investigative Employee Report dated 06/02/89 addressing the issue of Mr. Cain's gang involvement documented mixed reports from both inmates and Correctional Officers. 

The State of Arizona Department of Corrections Certificate of Absolute Discharge dated 03125182 documented the following tattoo on Mr. Cain's left arm: "Hoover Cuzz." The interview with Mr. Cain's brother, Darnel Cain (Exhibit 20), a member of the Crips gang, reported that Mr. Cain was favorable to the Crips. 

HISTORY OF FAMILY OF PROCREATION 

Mr. Cain has never been married. He considers himself heterosexual. He denied homosexual fantasies, experiences, or desires. Mr. Cain reported a total of three common-law relationships prior to his incarceration. He has a 23 year-old son from one of his girlfriends. "I never met him or talked to him. When I went to prison in Yuma in 1982, his mother, Victoria, was pregnant. I had a case pending when I met her. I got remanded. We were dating when she told me she was 
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pregnant. Then I got subpoenaed. In 1995, I found out she had another child through a friend. My federal attorney found her in 1995. They talked to her and she confirmed everything." Mr. Cain has not had contact with her in over 4.5 years. Mr. Cain noted that his girlfriend and his sister did not like one another. "Vicki and my sister had disdain for each other. Vicki said my sister would keep her as if she told anyone she was pregnant with my baby. She also told the boyfriend it was his baby and when he found out he wanted to kill her and the baby. She sent me a picture of him and I sent the picture to all my family. Personally, if I was in the same situation my son is in, I'd want to meet me and I've written a lot of letters to him, but he never responded. Maybe she didn't give it to him." 

Mr. Cain's first common-law relationship was at 18 with a 21 year-old Hispanic female. They met through one of his cousins and he moved in with her four days after meeting her. Mr. Cain was living in Yuma at the time and his girlfriend lived in San Diego. They lived together in San Diego for an entire summer until he returned to Yuma. "She stayed in San Diego because that was home for her. She didn't work, her family had money, she had her own apartment and shit. She just hung out. I wasn't ready to settle down." 

Mr. Cain was 23 years old when he met and moved in with a 33 year-old girlfriend. This relationship ultimately broke up because of their mutual substance abuse. During this period of time, Mr. Cain also had another girlfriend who was also into drug abuse. "It was the flirting that got out of hand." Mr. Cain was 22 years old when he dated a 30 year-old female. They dated off and on until he was arrested. 

Mr. Cain provided detailed information about his psychosexual development. He did not have a parent-son conversation about sex. He had girlfriends in elementary school and high school. At 16, Mr. Cain dated a 16 year-old Caucasian female whose parents were reportedly racist and did not approve of the relationship. "She was the first white girl I ever fooled around with. She told me her parents were racist. One day I actually took her home. Her parents were at work and we were outside. Just as I was leaving her mother pulled up. She called her daughter and slapped the shit out of her. I got my car and left. Later that night I called, her mother answered, she told me 'For all this time I didn't know you were black but if you and my daughter have to stick around you shouldn't have a relationship. Then she had her brother and sister sneaking around on us. In Arizona, a white family will let their daughter date a black man if he is an athlete." The relationship ended after one year due to the parental harassment. 

At 17, Mr. Cain dated the 14 year-old sister of one of his friends. This relationship ended when he left Arizona to avoid arrest for a burglary that he stated he did not commit. "The only reason we started dating was her brother was a friend of mine. Her mother sensed that her daughter liked me and I wouldn't do nothing because I was older and I knew her brother. Her mother called me about her and I told her I liked her but she was too young. We dated, I started loving this girl, but I was going to wait till she became legal before he did the sex part. So I met her, must have been the summer of 79. My cousin came down for the summer in Arizona. He broke into my neighbor's house. My brother wanted some of the items. He didn't get any, so he went and told my brother's mother-in-law, who called my mother, who called the police. Our neighbor, Detective Bailey, went to see the neighbor's home, saw it was broken into, and told me 
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to get all the stuff back. I didn't drop a dime on my cousin but I told him to get all the stuff back. My mother knew my cousin did it, so she put him on the bus to Los Angeles. The next day, I took a bus to San Diego, running fn)m the police. I stayed with my aunt for one week. My 
mother called everyone and told them I was running from the police. My dad talked to me and told me I must be tired of running. So, I went back, did time, and meanwhile my younger 
brother started to date this girl. When my mother first met her my mother said 'she is too 
young.' When I was in jail by mother told me 'your brother is dating her, they make a good couple.' I told him don't be too happy because I know I can get her back and it happened that way. Just to show him." 

Mr. Cain's first sexual experience was a one-time encounter at 15 with an 18 year-old friend of one of his sisters. His next sexual experience was at 18 with a 15 year-old girlfriend. "I actually got her pregnant and had a stillborn son. Her mother took her to Memphis to have the child and he was born stillborn." Thereafter, Mr. Cain reported sexual relationships with the girlfriends previously described. "I didn't have too many sexual relationships with women because I was always locked up." 

Mr. Cain's most erotic sexual experience involved his first experience with oral sex. He offered the insight that, in his view, oral sex seemed to precipitate jealousy and possession and noted that the two females with whom he engaged in this behavior ultimately became violent towards him. 

The Declaration of Anita Parker dated 05/18/99 described Mr. Cain as "very good to my kids. He would always spend his money to buy clothes and toys for them. I very rarely had money of my own for them and what I did have I spent on alcohol and drugs." Ms. Parker did not 
describe Mr. Cain as someone who required special assistance or as someone who could not fend for himself. Ms. Parker did not provide any information to suggest that Mr. Cain was mentally retarded. 

When queried about hobbies, Mr. Cain noted that as an adolescent he enjoyed working on 
models and typically built models of the cars his father drove. Mr. Cain also occupied his time building go carts, skateboards, and raising pigeons. In Yuma, "I had about 75 birds. It was a big ass cage. I'd catch "Commies". They are wild birds that just eat should but you can train them. I'd trade them for tumblers or pollards, birds that flip. I had at least 75. I trained them in 30 days." 

As an adolescent, Mr. Cain developed an interest in working on cars. He learned to prime 
bodies, take dents out, work on motors, and install hydraulics. Mr. Cain had two cars prior to incarceration. "I never got a chance to drive any of the cars I had because I went to jail." Mr. Cain learned to drive by age 13. "My father taught me how to drive a stick. I learned to drive a five-speed Toyota Corolla. I could drive good. My parents would tell me to go to the store. I'd purchase something and come back. I got my license when I was 18. I didn't get it earlier because I was in camp or if I was in school my friends were driving." Mr. Cain further noted that his poor academic perfon;nance adversely affected his ability to get a car and license at 16. 
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Mr. Cain also enjoyed listening to oldies including the Temptations, Smokey Robinson, Marvin 
Gaye, and the Dells. Mr. Cain did not play Little League or other childhood sports because he 
did not receive support from his family. Mr. Cain stated that he preferred to have the proper 
attire for physical education and league sports. He did not attend physical education at school 
because he did not have nice tennis shoes. He played on the freshman football team in high 
school but was taken off the team due to low grades. Mr. Cain played football while in juvenile 
camp placements. Although he played both running back and linebacker positions, he noted that 
he preferred linebacker because the running back position was contingent on having a good 
offensive line. "Or, you get tore up every time." Mr. Cain's ability to analyze the relative 
strength of each position and develop a relatively good degree of insight about his preference is 
not the type of reasoning one would expect from someone with mental retardation. 

EDUCATIONAL HISTORY 

Mr. Cain completed kindergarten and first grade at Russell Elementary School, Watts, CA. He 
completed a portion of the first grade in Park Village, Compton and completed the second 
through sixth grades at 13 5th St School, Gardena, CA. Mr. Cain also completed the sixth grade 
at 102nd St Elementary School, Watts, CA. Mr. Cain stated that the various schools were due to 
the family's move from one location to another. 

With regards to school performance during grades one through six, Mr. Cain stated, "From what 
I understand, I did all right. No special classes. I ditched school one day, my brother and I, to go 
where my biological mother lived but we never made it. We got our ass whipped and that went 
to school regularly after that. I remember all my teachers name. Mrs. Bernhardt was first grade, 
next was Ms. Page, Ms. Orange, and Ms. Marilyn Mulligan. She was my last teacher in 
Gardena. In Yuma, I only remember Mr. Smith. He was my history teacher and I was dating his 
daughter. School wasn't hard for me. But was hard was me asking for help. I just assumed the 
teachers would help me but they never did. I wouldn't do my homework and I'd like to my 
parents that I didn't have any." Mr. Cain noted that the last grade he actually mastered was the 
sixth grade. "Everything else was like a blur." 

Mr. Cain stated that he obtained good grades from kindergarten through grade four. His grades 
went down in the fifth and sixth grades because, "I started slacking off." Mr. Cain also reported 
that he began to fall behind academically in the fourth grade. Mr. Cain recalled that his sixth 
grade school teacher, Maryland Mulligan, was most helpful. "She take me on family outings with 
her and her family. She actually was hands-on with me. She saw something in the others 
weren't willing to do. But after her, everything went downhill." The various records reviewed by 
this examiner supported Mr. Cain's recollection of Ms. Mulligan's efforts. 

Mr. Cain completed the seventh grade at Markham Junior High. "I think I was doing pretty 
good. I resumed junior high at Gila Vista Junior High School, Yuma, Arizona. During that time 
I got locked up." 

Mr. Cain was sent to Adobe Mountain School for 60 days and was then transferred to the 
Arizona Youth Authority for a six-month placement. "I have no idea how I did in those 
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programs. I only completed kindergarten through six. I never completed 7th, 8th, 9th, 10th, or 
11th, but I made it all the way to the 12th. And in between all that time I got into some shit. So, 
I'd go to camp and they put me in whatever grade I should be in school. Camp isn't the same. 
Everyone has a discipline problem. There might be a few that are smart. I had a problem 
understanding stuff. I couldn't understand and couldn't remember. Even today at 43, I don't 
know the first thing about algebra, dividing, and barely know my timetables. I've been trying to 
teach myself all these years. From age 12 to 21 or 22, I had no concept of the month and day of 
the year. I actually don't even remember. Like now, I'm conscious of the days, months in the 
year. But between 12 - 22, that type of stuff I just didn't know. Even now I can't even tell you 
how long a semester is in school because I never even completed one." 

The Declaration of Jay M. Jackman, M.D., dated 10/01/97 included documentation by Mr. Cain's 
sixth-grade teacher, Mrs. Mulligan. "Tracy would seldom try to do his best. Lack of reading 
skills slowed him down considerably. We gave him much individualized help, which aided him 
a lot. A leader, but of those who are 'losers.' Excellent artist but his creativity did not extend to 
other areas of study. My husband and I had him join us for a holiday in hopes of improving his 
attitude. Immediately after this he moved." Mrs. Mulligan made no mention of mental 
retardation. 

Court records indicate that Adobe Mountain teaching staff documented learning disabilities and 
recommended special-education classes after discharge. This did not happen (Writ, Page 538). 
The Adobe Mountain School Monthly Summary report dated November 1980 noted that Mr. 
Cain " ... made great improvements in some areas of his goals. It wasn't easy for Tracy to control 
his aggressiveness. But he did his best and that's one of the reasons he was released 30 days 
earlier." This report made no reference to mental retardation or marked cognitive or adaptive 
deficits. The Arizona Youth Center Treatment Plan Review dated 07/28178 described Mr. Cain 
as maintaining an average to above-average level in school. "According to reports by several of 
his teachers, he is applying himself quite well in class as well as his studies." There was no 
report of below average cognitive or adaptive skills and no referral for assessment to rule out 
mental retardation. 

The Arizona Youth Center Treatment Plan dated 05/02/77 recommended placing Mr. Cain in a 
resource learning disabilities program for remedial assistance in verbal learning skill deficits. 
(Stamped 118). 

The Adobe Mountain School Diagnostic Staffing Summary dated 04/04177 documented the 
following in the "Identified Problem Area" section: (c) "testing shows average perceptual-motor 
and performance skills which indicate specific verbal learning disabilities rather than below 
average intelligence." (Stamped 122). 

The Probation Report dated 07 /12/88 stated that Mr. Cain last attended Kafa (Kofa) High School, 
Yuma, Arizona. At that time, Mr. Cain stated that while enrolled in the 12th grade he became 
involved in a fight and was suspended for three weeks. He was "kicked out" by school officials 
upon completion of his suspension. Information contained in the Petition for Writ of Habeas 
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Corpus further noted that nonattendance, aggressiveness, and unexcused absences precipitated the suspension. Furthermore, his parents never contacted the school to confer with school administrators (Page 44). 

Mr. Cain's school records (Exhibit 43) documented the following. 
First entry: "Tries hard, anxious to learn. Has shown improvement in reading." Second entry: "Does not try to do any work at all. Behavior problems. Does not get along with peers." 
Third entry: "Very slow academically. Still learning control but improving. Recognized leader." Fourth entry: "Slow academically-aggressive leader." 
Fifth entry: "Markedly below average in all areas. Does not try to succeed. Needs to develop a better attitude toward school, authority, and peers." 
Sixth entry: "Tracy would seldom try to do his best. Lack of reading skills slowed him down academically ... all academic areas way below average; yet I'm sure he could do quite well if he applied himself. Good athlete but poor sportsmen." 
The final entry noted, "Has leadership ability. Needs to practice self-control. Is ready to solve all problems by fighting. Extremely talkative and does not try to do his best work or does he complete assignments. Works far below grade level in all academic areas." 

Mr. Cain's Grade 10 report card from Kofa High School, Yuma Union High School District, documented eleven Fs, one D, and one C. Mr. Cain's Arizona Youth Center report card yielded the following information. 
Subject 
Science 
Social Studies 
Career Education 
Reading 
Math 
Physical Education 

Summer 1978 
B-
C 
A-
B-
c 
A-

Fall 1978-79 
A 
B+ 
B 
B 
B
B 

Mr. Cain failed every class in his first semester at Kofa High School. He was suspended one month for fighting and dropped for non-attendance after the Christmas holidays. Mr. Cain ran away from a group home and was later placed at Adobe Mountain School, a structured residential program. Mr. Cain maintained a B average in summer school and the fall semester. 

The record review of Mr. Cain's academic performance at Gila Vista Junior High School from 1975 through 1977 documented the following. Mr. Cain was not enrolled long enough to receive grades for the seventh grade, second quarter. His grades for the third and fourth quarter ranged from Average (3) in Science-Health and English. He received grades of Below Average ( 4) or Fail (5) in literature, Spelling, Mathematics, and History. Mr. Cain received a grade of Above Average (2) in English in his fourth quarter. 

During the eighth grade 1976-1977 academic period, Mr. Cain received Below Average or Fail in all academic subjects. 
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VOCATIONAL HISTORY 

Mr. Cain worked for the first time at 18 for the City of Yuma. The summer job consisted of 
cleaning public areas. His second job was at 19 for one month at a yarn mill. "I liked it but I had 
no transportation to get there every day on time. They fired me after I was tardy twice." Mr. 
Cain worked for Toys "R" Us at age 17 by telling them he was 18 years old. Mr. Cain worked 
the Christmas season and left when he turned himself in and returned to Yuma. 

Mr. Cain work for three months for a painting contractor, Paul Lozano. "I did interior and 
exterior caulking, sanding, and finishing. I left when my father put me in the union and I started 
working at Rasmussen Construction Company with my dad. I worked for about six to seven 
weeks and then got laid off." The Declaration of Paul Lozano dated 04/0111993 described Mr. 
Cain as a hard and conscientious worker. "I was sorry to lose him as an employee." Mr. Cain 
was initially paid $4.50 per hour when he started in March 1985. His salary was raised to $7.00 
per hour by April 1985. He was terminated on 05/14/85 because he went to work with another 
construction company where he would be working with his father at a higher wage scale. Mr. 
Lozano made no mention of cognitive or adaptive problems affecting Mr. Cain's work 
performance. 

Mr. Cain's last employment prior to incarceration was with Clayton Construction Company. 
The Declaration of Richard Clayton dated 07/22/97 documented Mr. Cain's work experience. 
Mr. Cain worked with Mr. Clayton for, " ... four to six months until the work ran out. I never had 
problems of any kind with Tracy. He did his job well considering his lack of experience. 
Without experience he couldn't join the union. Tracy was definitely a hard worker." (Exhibit 
161 ). Mr. Cain worked sporadically for two months until he was arrested. Mr. Cain returned to 
work for Paul Lozano for a brief period of time. He later joined Kelly Girl Temporary Agency 
and worked for one month for a medical company assembling pieces to artificial hearts. He 
worked for Procter and Gamble Co. operating a machine that packed and sealed packages. He 
worked on other job for a few days and returned to Procter and Gamble Co. until the time of his 
arrest. 

In Yuma, Mr. Cain worked one summer as a city hire performing landscaping on a military base. 
Mr. Cain denied interpersonal or behavioral conflict on the job. He stated he was never 
disciplined, suspended, or fired for productivity or interpersonal problems. 

An evaluation by David Wheat concerning Mr. Cain's work skills on a fence crew documented 
the following. "Res Cain has made a good turn for the better in his work habbits [sic] _ is 
doing a very good job, and is working well. Shows for work every day." (RT 6567-6576). Mr. 
Wheat rated Mr. Cain a "12" using a 9 (lowest possible score) through 15 (highest possible 
score) rating system. (RT 6567-6572). 

An evaluation by Reynaldo Duran concerning Mr. Cain's work skills on a ground crew 
documented the following. "Mr. Cain is a leader, motivator, gets assignments done, and always 
completes what is asked of him. He has_ and awaiting for movement. Recommend for 
kitchen. C __ is leading my crew I know you'll give 110%. Good luck. 15 points out of 15." 
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(RT 6576-6583). 

There were no reports by Mr. Lozano, Mr. Wheat, or Mr. Duran suggesting cognitive 
impairment consistent with mental retardation. 

MILITARY HISTORY 

None. Mr. Cain went to a recruiting station to join the Army one week prior to his arrest. "My 
intention at 18 was to go to the Army. My parents knew. I was ready to do it. I got drunk one 
night, decided to join the Army. But then I started to think about the asinine shit I wouldn't be 
able to do: partying, girls, and decided not to go. I even thought about going to the judge to ask 
him to seal my juvenile record." 

CRIMINAL HISTORY 

Mr. Cain was not queried about the murders that resulted in a death penalty verdict as per court 
order. Mr. Cain provided detailed information about several of his arrests. His accounts were 
later compared to the corresponding arrest reports. Mr. Cain's statements typically matched the 
information found in the arrest reports. His statements, however, provided either a reasonable 
version of innocence or an attempt to minimize the incidents. Mr. Cain also provided the 
following insights about his difficulties. "Also, once I hit 11 or 12, they stopped disciplining 
you. It made a difference, not a big difference, as I wasn't getting an ass whipping all the time, 
but it was enough to keep me in check for a period of time. So, I'd stop, but then I might steal 
candy and get away with it, go back, do it again, then get caught, they'd send me home and give 
me an ass-whipping, then I'd stop. Then I'd start. I figured I could get away with it. The fucked
up part was I usually had change in my pocket. Fact is, I continued doing it because I got better 
at it. That was it. It escalated when I started with the weed and Sherms. I always admitted what 
I did. My whole thing was that this delinquent stuff I was doing, I just kept doing it. I needed 
someone to be more hands-on with me. My father was always working. He talked to me and 
gave me the benefit of the doubt that I'd change. I'd give him the impression that I understood, 
but I never changed. Maybe too many shots to the head. 11 

Mr. Cain continued, "What led me to stray was not respecting other people's property. I'd do 
stuff because I figured I could get away with it. I didn't need to steal, my dad was always trying 
to help me find a way to work, but I had my own ways. Plus, all the people in the neighborhoods 
I lived in were so trusting, so if I went and took something, they wouldn't suspect me. But what 
lead to my current situation was drugs and stupidity. But stupidity would be the one word to 
describe it all." Mr. Cain further noted that between ages eight through ten he had all kinds of 
toys in his bedroom: racing hot cars, hot wheels, slot cars, robots, et cetera. "So, I had all that 
stuff. It started to change when I left Watts for Yuma." 

In Yuma, Mr. Cain initially enjoyed building car models. "Then, my father bought me a 
motorcycle. There's lots of desert in Yuma. But all this time I was not doing my homework. I 
was showing up in school but not doing my homework. I stayed away from the gang shit in 
Watts, but maybe I emulated some of them. In Watts, Schwinn bikes were the best. So, in 

Pet. App. 620



E:_;AIN, TRACY D., CDC#D91800 
June 24, 2006 
Page 28 

Yuma, they were everywhere. So, I'd just take them. I don't know why I did the things but I'd just do it. I stole not because we were poor but because I was just stupid." 

The Probation Report dated 07112/88 provided the following information concerning Mr. Cain's criminal history. Mr. Cain has been arrested in Arizona, Ventura County, California, Santa Paula, California, and Oxnard, California. Prior charges include theft of motor vehicle, robbery, shoplifting, harassment, disorderly conduct, simple assault, battery, aggravated assault, escape, receiving stolen property, failure to obey court order, and dangerous assault. 

Mr. Cain's juvenile criminal history began when he was 12 years old and charged as a burglary suspect (November 1974). His next arrest was at age 13 as a burglary suspect (March 1975). In 1976, at age 14, Mr. Cain had five contacts with law enforcement on the following charges: Burglary (June 1976), Trespassing and Malicious Mischief (September 1976), Possession of Stolen Property (October 1976), Failure to Obey Court (October 1976), and Aggravated Assault (December 1976). Dispositions ranged from formal probation to commitment. 

In 1977, at the age of 15, Mr. Cain had four contacts with law enforcement. Unlawful Possession of Pellet Gun (January 1977), Disorderly Conduct (February 1977), Trespass on School Campus (November 1977), and Burglary Forced Entry-Residence (December 1977). Dispositions ranged from brief detention to formal probation. 

Mr. Cain had three contacts in 1978. Charges included burglary and possession of stolen property, runaway, and school nonattendance. Mr. Cain had four contacts with law enforcement in 1979. Charges included burglary, dangerous assault, escape from detention facility, and grand theft auto. 

The various Incident and Offense Reports and Supplement Case Reports reviewed by this examiner provide ample evidence illustrating Mr. Cain's attempts to evade arrest in ways that are not compatible with mental retardation or severe neurological impairments. The Supplement Case Report dated 05/16/78 documented Mr. Cain's focused effort to avoid capture. This included pushing and getting away from a senior police officer, running away from officers on foot and in patrol vehicles, and jumping several fences in an attempt to elude capture. The Supplement Case Report dated 07 II 0179 Mr. Cain's attempt to avoid suspicion by lying about his presence at a particular location. This report also documents Mr. Cain's ability to engage in premeditated acts, i.e., demonstrating a capacity to engage in anticipatory planning activities. 

Mr. Cain provided detailed information concerning the events that led to a charge of a misdemeanor battery charge. Mr. Cain was 23 years old and living with his parents in Ventura County. He was working full-time as a construction worker for Clayton Construction Company, Santa Paula, California. Mr. Cain was not on probation or parole at the time of the incident. The owner of Clayton Construction, Richard Clayton, and his colleague, Mark are longtime friends of Mr. Cain's father, Percy Cain. "I've known Richard and Mark since I was 12 through my father, who knew them for many years. They were friends since the 60s." According to Mr. Cain, Mark's wife had left him and started dating a younger man who had introduced her to the drug scene. 

Pet. App. 621



CAIN, TRACY D., CDC#D91800 
June 24, 2006 
Page 29 

Mr. Cain was approached by Mark and Richard to beat Debbie's boyfriend up. "So, me, Mark, 
and Richard go to the place where this guy lives. It all happened the same day. I didn't know the 
guy, didn't know what he looked like and they didn't know what they were doing. They just 
wanted me to shake the guy out. I was in the truck in the front seat. I see all these white people. 
It was Richard, Mark, the parents of the guy, Debbie, and him. They're all talking. Suddenly, 
there are four males engaged in fisticuffs. I sat and watched it for a minute. After about 20 
seconds, I went over there. The young guy had Mark on the ground beating him up. All I did 
was grabbed him and threw him off of him. He stopped. The other guy was fighting Richard. I 
just bumped him and knocked him down. Nobody said nothing and did nothing to me. They just 
thought I'd stop the fight. They didn't realize I was with Mark and Richard until I got into the car 
with them. The next day, Mark and Richard were arrested. They gave my name." Mr. Cain's 
ability to provide detailed information concerning the above incident in a manner consistent with 
court records does not support a finding of mental retardation. 

Mr. Cain was found not guilty of Assault with Deadly Weapon but charged with Misdemeanor 
Battery. Mr. Cain and his employers were sentenced to a 90-day work furlough program. "Then 
about two weeks after that I got arrested for this s ... " 

LIFE ON DEATH ROW 

Mr. Cain offered the following insights about Death Row. When I left here (Ventura County) for 
San Quentin I promised I was going to be sincere about my transformation. I got rid of the 
mentality that got me here in the first place. I taught myself how to read and spell. I'm still 
doing it and getting better. All of my siblings have bought their own homes. It's a trip. When I 
think of them I see them as kids, not grown. I hope to see them personally. I write to my nieces 
and nephews." Mr. Cain stated that he performs 500 push-ups every other day. "Sometimes I 
don't do it because too much on my mind." Mr. Cain added, "I have a brother that was three 
years old when I got locked up. It's a trip how time flies. He's getting married this year. I was 
able to talk to his girlfriend." 

Mr. Cain provided detailed information about his current schedule. He wakes up between 4:30 
a.m. and 5:00 a.m. He does not eat breakfast because he prefers to exercise on an empty 
stomach. Between 5:00 a.m. and 7:00 a.m. he listens to music or engages in "warfare prayer." 
Mr. Cain offered the following information about "warfare prayer." Mr. Cain was informed 
about this by a friend who sent him a book entitled, "A Divine Revelation to Hell, Time is 
Running Out." Mr. Cain continued, "You're asking God into your life and sometimes you read to 
make yourself feel good about yourself before you step out of yourself. It helps you feel good." 
Between 7:00 a.m. and 12:30 p.m. he exercises by way of push-ups, calisthenics, and burpies. 
Mr. Cain noted that he previously worked out with Stanley (Tookie) Williams. Mr. Cain 
exercises and showers on the yard. At approximately 9:30 a.m. he goes to Bible study. Mr. Cain 
does not converse readily with the others on the yard. "No time to bolt. 6 yards altogether. I 
stopped going to talk to others by the fence cuz, and let's say that person stabs someone. 
Everyone remembers you were at the fence." Mr. Cain stated that there are approximately 100 
inmates per yard. "Not everybody comes out." Mr. Cain returns to his cell by 12:30 p.m. to 
clean up, eat lunch, and watched television. By 3:00 p.m., Mr. Cain goes to his typewriter to 
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"type to someone in my family. I can't take naps. I'm not a nap taker. I read or listen to music." 
Mr. Cain has dinner at 4:00 p.m. in his cell. He is ready for sleep between 7:30 p.m. and 8:00 
p.m. but may not fall asleep until 12:30 p.m. or 1 :00 a.m. "I might listen to music or maybe 
watch television." Mr. Cain complained of no hot water for bathing during the time he was 
incarcerated in Ventura. He also complained about not having shower shoes. "So, I take a 
birdbath in the cell." 

When queried about whether or not other inmates know about his current location (Ventura 
County Jail), Mr. Cain stated, "Everybody knows I'm in the hole. When I go back, I go to the 
hole." Mr. Cain stated that he was written up in December of last year and accused of plotting to 
retaliate in the event that Stanley "Tookie" Williams was executed. "They took Tookie in early 
November. I didn't know he was gone. I didn't know for about two days. He was executed 
December 16. I got 90 days in the whole pending an investigation. I went from Grade A to 
Grade B. I hadn't had a problem for years." 

Mr. Cain added that he knows to avoid hazards. He provided detailed examples of the culture on 
the yard and the expectations both within and across gang or racial boundaries. He enjoys 
playing dominoes and plays basketball every other weekend. He usually plays one game 
whether he wins or loses. "Plus, at my age, it takes longer to heal, so I watch myself." Mr. Cain 
stated he is a good domino player and also enjoys playing UNO, spades, or Scrabble. The losers 
usually must complete 20-50 push-ups. 

Mr. Cain is currently in the Adjustment Center charged with planning to riot if inmate Stanley 
Tookie Williams was executed. Mr. Cain vehemently denied the charges and noted that he had 
not been written up for problematic behaviors for 19 years. "I was programming okay and then 
got wrote up for planning a riot. I was wrote up for suspicion of inciting to riot after Tookie 
Williams' execution. It goes with the territory. They think everybody is ignorant for the most 
part. I've proved over the years I'm not disruptive or a gang member. It's disappointing to be 
implicated with the guys. They (prison staff) create the environment. The temptation to fight is 
always there. It's a crazy environment. 600 people. There are no secrets at San Quentin. 
Things spread like wildfire whether or not there is credibility. That's disappointing and 
frustrating. You think they'd discipline you for what you did, not for something someone said. 
How can someone incriminate you? I tell the guys on the yard 'don't come around me playing.' 
The guard might mistake what we're doing and start shooting.' 

The ICC report dated 12/16/05 reclassified Mr. Cain to Grade B program pending an 
investigation for possible involvement in a plan to assault staff in the event of the execution of 
inmate Stanley Williams. Mr. Cain adamantly denied the allegations against him and described 
in detail the problems inherent in programming. "If you are quiet and just doing your program, 
they can accuse you of being quiet because you are planning to do something. If you are causing 
a lot of hell then I guess they don't have to worry about you because you are not programming. 
So, if you program or if you don't program you are in the same situation. How can they believe 
another guy in here who can just accuse me or anybody else of something?" 
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When asked to describe how prison staff would describe him, Mr. Cain responded, "Easy-going, affable, standoffish, peaceful, and someone that minds his own business. I am a person with influence over others, disruptive gang members, shot callers." Mr. Cain proceeded to talk about San Quentin as creating a "compatible environment for different ethnic groups." Mr. Cain's analysis of his current situation and insights about how to manage difficult situations does not support a finding of mental retardation. 

The General Chrono report dated 04/22/94 reported one confiscated photo from an inmate that featured nine inmates displaying Crip gang hand signals. Mr. Cain was pictured in this photo. 

The ICC report dated 02/05/04 documented a meeting in which ICC personnel queried Mr. Cain about enemy concerns within the San Quentin condemned population. Mr. Cain denied enemy concerns or problems. ICC notes indicated that Mr. Cain had minimal disciplinary history. He was a member of the Hoover Crips. Mr. Cain was retained on Grade A status. 

The ICC report dated 11128/00 documented that "the inmate is able to participate effectively in the hearing, and clearly understands the process." In this hearing, Mr. Cain was classified Grade A and assigned to Exercise Yard-I. The composition of the yard was discussed, "at length with Cain, and he reiterated his position that he is compatible with inmates on that yard." 

The ICC report dated 09/28/00 reviewed his Grade B Program status. Mr. Cain was reported to understand the process before him and did not require assistance. 

The ICC report dated 07106100 documented Mr. Cain's affiliation with the Crips Disruptive Group and association with the Rolling 60's Disruptive Group. Mr. Cain requested assignment to the Grade-A Program. During this hearing, Mr. Cain denied affiliation with any disruptive group. 

The ICC report dated 06129100 documented that Mr. Cain had been disciplinary free for approximately two years and was therefore referred to ICC for a Program Review. Mr. Cain apparently had no problems understanding the process. 

The ICC reports dated 07/15/99 and 06/17/99, respectively, document Mr. Cain's ability to interact and participate appropriately in hearings concerning his behavior and classification status. 

The ICC report dated 06/10/98 documented Mr. Cain's ability to present himself appropriately before the committee and express his situation without difficulty. Mr. Cain challenged the content of an anonymous note alleging a threat against him, shared with the committee this personal assessment of the note and the situation, and successfully argued to remain in his current yard on assignment. Mr. Cain further agreed to cooperate with correctional staff should he feel unsafe or threatened in the future. Mr. Cain did not need special assistance to manage this hearing or situation. 
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The ICC report dated 06/17/98 documented that Mr. Cain sent a note to the ICC committee indicating his desire to meet about a possible yard change. 

The ICC report dated 03/31/94 documented Mr. Cain's request for assignment to a particular exercise yard. The committee granted his request. 

The Rules Violation Report dated 07 /12/94 documented Mr. Cain in possession of a "fish line", a self fashioned line utilized for passing contraband from one cell to another. 

The ICC report dated 01109192 documented the following. "As per due process, a staff assistant was not assigned, as the inmate is not illiterate nor are the issues complex. An investigative employee was not assigned as the inmate is not illiterate and is able to present evidence for the purposes of this hearing." 

MENTAL STATUS EXAMINATION 

Mr. Cain presented in an alert, cordial, and articulate manner. Physical appearance revealed a well-groomed and well-nourished right-handed African American male 6 feet tall weighing 222 pounds. Mr. Cain is bald, wears glasses, and has a neatly trimmed goatee. He has a tattoo with his stepmother's name, "Wilma" on his left hand. Mr. Cain has the tattoo, "cocaine", on his left inner forearm and the symbol of the zodiac sign on his left inner arm just above his wrist. Mr. Cain offered for review a puncture stab wound on his right forearm above his elbow, the result of an incident with a girlfriend in 1985; a stab wound on the right side of his nose from the 1985 incident; two small puncture stab wounds on his right forearm below his elbow, also from the 1985 incident. Mr. Cain also offered for review two distinct indentations on his scalp, each approximately 1 inch in length, caused by the garage door incident that occurred when he was five or six years old. 

Mr. Cain cooperated with the evaluation and answered questions without hesitation. His eye contact was good and rate of speech normal without evidence for slurred, pressured, or atypical speech. Mr. Cain displayed an appropriate range of affect. There was no evidence for flat, blunted, markedly depressed, or labile affect. Mr. Cain was noticeably sad and tearful when he talked about his father during the Ventura County Jail interview. Mr. Cain exhibited a sense of humor, wit, and sarcasm at various points throughout the interviews conducted at San Quentin State Prison. Mr. Cain's thought content and associations were normal. There was no evidence for hallucinatory, delusional, or loose associations. Mr. Cain answered questions appropriately without circumstantiality or tangentiality. There was no evidence for a preoccupation with internal stimuli and no evidence for thought blocking, thought broadcasting, or thought insertion. 

Mr. Cain was oriented in all spheres with good recent and remote memory. His attention and concentration was not significantly impaired. There was no evidence for significant distractibility or psychomotor restlessness. Finally, there was no evidence for confusion, delirium, or dementia. 
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Mr. Cain did not present with the level or severity of neurological impairment described by Dr. 
Karen Bronk Froming, Ph.D. (Petitioner's Exhibit 170). Mr. Cain did not exhibit a limited 
capacity to see, comprehend, or respond to this examiner or the testing process. He was able to 
follow both written and verbal material, exhibited adequate attention and concentration, did not 
exhibit distractibility or problems with extended focus, and did not exhibit problems 
incorporating test material. 

PSYCHOLOGICAL TESTS ADMINISTERED 

Beta III Intelligence Test 
Test of Nonverbal Intelligence-3 
Bender Visual Motor Gestalt Test 
Peabody Picture Vocabulary Test-III 
Wechsler Adult Intelligence Scale-III 
Wide Range Achievement Test-Revision 3 
Vineland-II Adaptive Behavior Scales 

BEHAVIORAL OBSERVATIONS 

Mr. Cain presented in an alert, cooperative, and friendly manner. He exchanged a smile and 
verbal greeting with the examiner at the start of each session. Mr. Cain was handcuffed with 
only one hand free during the interviews and testing. Mr. Cain had less mobility during the 
sessions held at San Quentin State Prison because of his Grade B status. Mr. Cain was tethered 
to his chair with his left hand handcuffed to his waist. Correctional officers provided an 
extension to his right hand by using an extra set of handcuffs. This allowed Mr. Cain enough 
freedom to lift his right hand high enough to attempt paper and pencil tasks. His mobility, 
however, was compromised in that he did not have full range of his upper torso and right hand. 
Mr. Cain completed all of the tests administered within appropriate time limits and without 
protest. He did not report problems with test items or test instructions. He did not report fatigue 
and did not express other complaints. 

Mr. Cain's problem solving abilities are adequately developed but compromised by his limited 
formal education. Mr. Cain approached test items in a calm and alert manner. He took his time 
working on complex or unfamiliar test items and never abandoned items out of anger or 
frustration. There was no evidence for distractibility or psychomotor restlessness consistent with 
an attention deficit disorder. Mr. Cain remained focused on his problem-solving activity and was 
able to shift from one cognitive set of operations to another without difficulty. Mr. Cain never 
became confused, frustrated, or bewildered by test demands. He surveyed the stimulus field 
before responding or initiating problem-solving activity. 

COGNITIVE FUNCTIONING 

Test scores obtained from the tests utilized for this assessment should be interpreted with caution 
for the following reasons. IQ scores, Standard Scores, and Percentile Ranks are not precise or 
exact numbers that can provide a definitive answer to the question of mental retardation. Test 
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scores merely represent one variable in the overall assessment of intelligence, as most 
intelligence tests have their respective strengths and weaknesses. The value and necessity of 
testing is in providing additional, albeit not definitive or exact, information relative to a person's 
ability to survey, organize, and integrate stimuli. To the extent that objective tests provide the 
opportunity to observe an individual's ability to think, reason, and analyze data, such information 
is helpful in developing· an informed opinion about cognitive functioning, which is required for a 
diagnosis of mental retardation. · 

Another reason for not relying exclusively on IQ or other test scores to establish mental 
retardation is that test scores may well be influenced by a host of factors. While intelligence is 
extremely difficult, if not impossible, to manipulate or fake, mental retardation is extremely easy 
to manipulate or fake. Intelligence tests do not control for problems with motivation, secondary 
gain, malingering, lack of formal education, poor test taking performance, inconsistent formal 
education, poverty, quality of education, culture, language, and other issues. The pattern of over 
diagnosing mental retardation in minority communities is legendary and well documented in the 
literature. 

In this particular case, the issue of mental retardation is a life and death matter, thus raising the 
question of motivation, effort, malingering, and secondary gain. In Mr. Cain's case, there is 
ample documentation to establish a less than adequate educational career. Prior to incarceration, 
Mr. Cain did not perform well in school due primarily to a reading problem. Reading is critical 
to school performance. Without age appropriate reading skills, a student is unable to acquire 
new information, master classroom material, and proceed to learn advanced and more complex 
material. Not surprisingly, students without basic mastery are at risk for dropping out of school 
and generally not succeeding well. Furthermore, they rarely test well, as this is an ability that is 
developed over the years based on adequate or successful school performance throughout the 
educational cycle. In the United States, reading is generally taught until the third grade. 
Thereafter, students are expected to learn by way of reading. Therefore, someone who does not 
master learning will have an increasingly more difficult time in school as he or she is passed 
from one grade to another. This was the case with Mr. Cain. More importantly, these are factors 
that ultimately affect an IQ score, and these factors were not addressed by Dr. Weinstein or Dr. 
Froming in their reports. 

The test scores that follow should be interpreted with the factors outlined above. Test scores, 
while very helpful in establishing intelligence or mental retardation may, at best, simply reflect 
the subject's performance on the specific test instrument and not necessarily reflect intellectual 
abilities. 

Mr. Cain completed the Wechsler Adult Intelligence Scale-Third Edition (WAIS-III) and 
obtained the following IQ scores: 
Verbal IQ: 87 Performance IQ: 86 Full Scale IQ: 86 

These scores fall within the Low Average range of intelligence (80-89). They do not support a 
diagnosis of mental retardation. On the Verbal subtests, Scaled Scores ranged from 5 to 11. As 
a point of reference, a Scaled Score of 10 typically translates into Average intelligence. 
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Mr. Cain consistently obtained credit on the easy to moderately difficult items. He consistently failed items that required exposure to undergraduate or graduate education. 

The Verbal subtests of the WAIS-III measure crystallized intelligence, defined as the type of intelligence acquired by the individual through life experiences and education. Not surprisingly, crystallized intelligence suffers significantly when a person does not attend school, lives in a very difficult home environment, and/or has learning disabilities. In Mr. Cain's case, he admitted to academic problems along with motivational and other issues. He also reported, however, that since his incarceration at San Quentin, he has made an effort to master reading and spelling skills. This may help explain why he obtained his best score on the Vocabulary subtest (Scaled Score: 11 ). Mr. Cain's word knowledge is an area of strength and consistent with his above average ability to express himself clearly and articulate his thoughts without difficulty. 

Mr. Cain's lowest score was on the Arithmetic subtest (Scaled Score: 5). His below average performance indicates a weakness in executing mental calculations. Mr. Cain was able to add, subtract, and multiply simple calculations. He encountered problems with more complex calculations. Mr. Cain also performed poorly on the Digit Span subtest (Scaled Score: 6). This subtest requires a subject to repeat a series of digits forwards and backwards. Mr. Cain managed to repeat only a three digit series in reverse. His performance raises the possibility of a deficiency in his ability to manipulate and visualize numbers. His working memory and sequential processing skills may also be below average. Mr. Cain's performance on the remaining three Verbal subtests suggests average skills in abstract reasoning, general fund of knowledge, and practical problem solving. 

Mr. Cain performed within the low but normal range across the five Performance subtests. There was no significant intratest or intertest scatter. The Performance subtests measure fluid intelligence, which is not contingent on formal education and typically acquired through ones' natural interaction with the environment. Fluid intelligence typically refers to a person's ability to solve verbal and nonverbal problems using inductive or deductive reasoning. Individuals with problematic educational backgrounds that include truancy or specific learning disabilities typically perform better on the Performance subtests, as the subtests are not completely dependent on formal, classroom education. 

Mr. Cain's performance yielded Scaled Scores ranging from 9 to 7, with no significant deviation from the mean score. Mr. Cain's performance was notable for his tendency to work slowly and sacrifice speed for accuracy. On the Block Design subtest, for example, Mr. Cain successfully completed 11/14 test items. He did not obtain a higher Scaled Score because he did not obtain bonus points for speed and accuracy on two test items. He obtained partial bonus points on three other timed tests. This subtest measures visual-motor coordination and jntegration and is considered a screening tool for organicity. Mr. Cain's performance did not suggest visual-motor integration problems of organic proportions. His performance on the Matrix Reasoning subtest fell within the low average range and did not reveal problems with nonverbal concept formation. 
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In summary, Mr. Cain's performance suggests that he possesses, at the very least, Low Average 
intelligence. There is no evidence for mental retardation. The range of scores obtained do not 
reflect essential cognitive inefficiency consistent with mental retardation. Mr. Cain might well 
have obtained a higher score were it not for his limited formal education. Finally, Mr. Cain's 
performance on the subtests sensitive to organicity did not yield positive results. 

Mr. Cain also completed a Peabody Picture Vocabulary Test-Third Edition (Form III A) and 
obtained the following test scores. 
Standard Score: 88 Percentile Rank: 21 Age Equivalent: 22+ 

The Peabody Picture Vocabulary Test measures receptive vocabulary, which is considered to be 
one measure of intelligence. The Peabody provides useful information in determining the extent 
to which an individual understands and uses words appropriately. Mr. Cain surveyed each 
picture card before making his final selection. He took this time with unfamiliar words and used 
a process of elimination with complex words. Mr. Cain understood words such as incandescent, 
pilfering, reposing, and incertitude. He failed words such asfiltration, spherical, and ladle. 

Mr. Cain's performance suggests adequate receptive language skills. There was no evidence for 
mental retardation. This is consistent with his current ability to communicate effectively with 
examiners, evaluators, investigators, prison personnel, and other inmates. There was never any 
indication, throughout this interview and assessment that Mr. Cain failed to understand the 
conversation at hand. There was no data submitted for review documenting an inability to 
understand verbal communication. 

Mr. Cain completed the Test of Nonverbal Intelligence-Third Edition (Form A) without 
difficulty and obtained the following test scores: 
Quotient: 84 Percentile Rank: 14 

This test is considered a language free, culturally reduced measure of abstract/figural problem 
solving. Mr. Cain's performance fell within the Low Average range. Mr. Cain worked 
efficiently and effectively during the initial stage and answered correctly 21/22 of the easy to 
moderately difficult test items. He encountered problems with the more complex designs. Mr. 
Cain took his time before making his selection and self-corrected for credit on several items. 
His performance does not suggest mental retardation. 

Mr. Cain completed the Beta III test without difficulty and obtained the following scores: 
Beta IQ: 88 Percentile: 21 

The Beta III is a nonverbal test measuring nonverbal intellectual ability. It is designed for use 
with individuals who are non-English speakers, relatively illiterate, or have language difficulties. 
Mr. Cain's performance fell within the upper limits of low average. Mr. Cain worked efficiently 
and effectively across the various subtests. Given his tendency to work slow and sacrifice speed 
for accuracy, this examiner tested the limits on the first three subtests by allowing Mr. Cain to 
exceed each time limit by 60 seconds (no credit was given for any item which he scored 
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correctly after the actual elapsed time limit). With an additional 60 seconds, Mr. Cain obtained 
additional credit such that his scaled scores changed in the following direction. 

Scaled Score Actual Time Limit Scaled Score with additional 60 seconds 
Test 1 
Test 2 
Test 3 

8 12 
9 13 
9 19 

In summary, there is no evidence whatsoever for mental retardation. This protocol provides 
information to suggest that Mr. Cain has the capacity to perform at a higher level under certain 
testing conditions. More specifically, he does not perform well under timed conditions. Extra 
time in this protocol yielded significantly higher results. These scores would have placed him 
within the Average to Above Average range. 

ACADEMIC FUNCTIONING 

Mr. Cain completed the Wide Range Achievement Test Revision 3 (Tan Test Form) and 
obtained the following scores. 

Reading 
Spelling 
Arithmetic 

Standard Score 
95 
81 
65 

%ile 
37 
10 
1 

Grade 
High School 
7 
4 

The Wide Range Achievement Test is a widely used, standardized measure of a person's ability 
in three subject areas: Reading, Spelling, and Arithmetic. This test is useful in differentiating 
mental retardation from learning disabilities when used in combination with intelligence testing. 
Mr. Cain's scores were not significantly different than the scores obtained by Dr. Froming in 
1997 (Beliz Report, Page 10). Reading skills are at a high school level, spelling skills are at a 
seventh-grade level, and arithmetic skills are most delayed and at a fourth-grade level. 

Mr. Cain was able to read or sound out words such as protuberance, longevity, and fictitious. He 
was able to spell words with multiple syllables such as equipment, museum, and occupy. Mr. 
Cain is able to add, subtract, and multiply simple calculations. He was also able to compute a 
simple fraction. He failed to execute more complex calculations. 

In summary, Mr. Cain's performance does not suggest mental retardation but rather accurately 
reflects his problems in specific academic areas. These problems were well documented during 
his teenage years and unfortunately were not addressed through the educational system. 

OTHER TESTS 

Mr. Cain completed in the Bender Gestalt protocol with his right hand cuffed to just above table 
line. Consequently, he encountered some difficulty reproducing the designs. Although this 
examiner asked the Watch Lieutenant to allow Mr. Cain one free hand, Mr. Cain's "Grade B" 
status prevented this possibility. Consequently, his Bender reproductions were limited by his 
inability to move his hands freely. This may best explain the difference in quality between his 
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Bender reproductions completed on 07 /26/88 and his current Bender reproduction. However, 
despite the obvious challenge presented by his limitation, Mr. Cain produced a protocol free 
from significant distortions. His reproductions were quite similar to the original Gestalt and do 
not suggest significant visual-motor problems. 

ADAPTIVE FUNCTIONING 

The Vineland-II Adaptive Behavior Scales was used to estimate Mr. Cain's adaptive level of 
functioning. The Vineland-II is a widely used, standardized measure of adaptive functioning. 
The Vineland measures adaptive functioning across three domains, specifically, communication, 
daily living, and social skills. Each domain has three subdomains, and these will be referenced 
in the narrative below. 

As with other tests, the Vineland has its limitations. The information required to score the 
Vineland is obtained by interviewing informants familiar with the subject and may include a 
spouse, adult sibling, work supervisor, or professional caregiver from an institution where the 
subject resides. Not surprisingly, an informant that either minimizes or exaggerates adaptive 
skills can influence the data gathering. Misreporting by nai've, poorly informed, or biased 
informants can produce markedly distorted findings. 

Another potential source of information is the subject himself. A number of questions lend 
themselves to direct inquiry in a manner that minimizes biased reporting. For example, a wealth 
of information was obtained for purposes of scoring the Communication domain by conducting a 
comprehensive clinical interview with Mr. Cain. His ability to provide the detailed narrative 
contained in this report created an opportunity to assess his expressive and receptive abilities. 
The tests administered for this assessment also provided relevant information. Finally, the 
records reviewed for this report provided additional information with which to complete an 
assessment of Mr. Cain's adaptive abilities. 

It is important to note that none of the records reviewed for this report reported or implied 
deficits in adaptive functioning skills suggestive of mental retardation. 

Mr. Cain obtained the following scores on the Vineland-II. Communication skills are adequately 
developed and at age level (Standard Score: 100; Percentile Rank: 50). Mr. Cain obtained full 
credit on the Receptive and Expressive language domains. His v-Scale Score of 16 on these 
domains are the highest possible scores. Mr. Cain expresses himself well and is able to carry an 
adult conversation. He follows instructions, listens to an informational talk for at least 30 
minutes, and can execute multipart instructions. Mr. Cain speaks in full sentences, asks 
appropriate questions about his environment, uses regular past tense verbs, modulates his tone of 
voice appropriately and provides complex directions to others. 

Mr. Cain has seventh-grade writing skills, writes letters to others, reads newspaper articles 
regularly, and has written a couple of autobiographical excerpts. "I wrote a story in 1995. 
Someone edited it for me. It's called, 'Memories From the Dust'. I have had editors call to do an 
interview on me, but I don't feel it's cool to do." 
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Mr. Cain's communication skills are further evident in the 1986 transcript of his interview with 
Detectives Billy Tatum and John Garcia. (People's # 18). Mr. Cain provided his age, birthdate, 
home address, and telephone number without difficulty. He responded to questions without any 
evidence for confusion or disorientation and was able to follow the conversation without 
assistance. Mr. Cain tolerated sustained questioning and maintained his innocence despite a 
sustained focused by the detectives. Mr. Cain countered the implication that he had spent stolen 
money by insisting that he bought new shoes with his work paycheck. He also queried the 
investigators about whether or not they have found his fingerprints and/or other evidence at the 
crime scene. Mr. Cain was able to provide the name, age, and address of his girlfriend. He also 
provided the names and ages of his brothers without evidence of memory malfunction. Mr. Cain 
was able to provide a detailed account of the events leading to the murders in question. He was 
able to name and describe his friends and others at the party. 

In summary, Mr. Cain's communication skills are adequately developed. There is no evidence 
for mild, moderate, or severe delays in this domain. 

The Daily Living skills domain includes the following subdomains: Personal, Domestic, and 
Community. Mr. Cain obtained the highest possible score on the Personal subdomain. Mr. Cain 
is completely independent with respect to self-care tasks. He is toilet trained, dresses and feeds 
himself independently, fastens fasteners, showers, shaves, and trims his goatee without 
assistance. Mr. Cain requests medical help when necessary and follows through with medical 
appointments and medication issues. 

On the Domestic subdomain, Mr. Cain obtained a moderately low score due to the challenges of 
scoring specific test items. Mr. Cain obtained credit on 23/24 items but missed a perfect score 
by four points. These four points lowered his v-Scale Score to an 11. Otherwise, he would have 
obtained av-Scale Score of 16. Mr. Cain was not given credit on the following test item for 
obvious reasons: 
24. Plans and prepares main meal of the day. 

Mr. Cain was not given full credit on the following items for similar reasons: 
21. Prepares food from ingredients that require measuring, mixing, and cooking. 
23. Performs maintenance tasks as needed (e.g., replaces light bulbs, changes vacuum cleaner 
bag, etc.). 

Mr. Cain presents with adequate domestic skills. He is careful around hot objects, keeps his 
living space clean, and keeps his clothing neatly folded under his mattress. Mr. Cain has 
previous experience in construction operating a jackhammer, drills, saws, picks, and "everything 
in construction and landscaping." During the time he was on Grade A status, Mr. Cain had the 
use of a steamer in which he prepared beans and rice and Top Ramen soups. Overall, Mr. Cain 
exhibits adequate domestic skills. His relatively low score on this subdomain reflects the 
limitation of the Vineland protocol and not genuine inability. 

On the Community subdomain, Mr. Cain functioned within the moderately low range (v-Scale 
Score: 10). Mr. Cain did not obtain credit on the following items: 
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10. Demonstrates computer skills necessary to play games or start programs with computer turned on; does not need to turn the computer on by self. 
31. Demonstrates computer skills necessary to carry out complex tasks (e.g., word processing, accessing the Internet, installing software, etc." 

Mr. Cain understands the function of the telephone and a clock. He follows prison rules and procedures without difficulty. He avoids hazards and exhibits an adequate capacity to scan his environment for signs of trouble. He understands the function of money and tells time without difficulty. He is able to order complete meals and restaurants, make change from purchases, and travel long distances by bus or car. Mr. Cain previously had a checking account and stated that he was never overdrawn. He is able to maintain good work productivity but was fired on one occasion for tardiness. Mr. Cain does not have trouble navigating the prison system or the gang system at San Quentin. 

The Socialization Domain contains three subdomains: Interpersonal Relationships, Play and Leisure Time, and Coping Skills. Mr. Cain obtained a v-Scale Score of 16 on each subdomain, suggesting adequate adaptive skills. Mr. Cain exhibits a wide range of socially appropriate behaviors. He can be charming, pleasant and helpful when necessary. He can be assertive and friendly towards others. Mr. Cain can also mix assertiveness with aggressiveness to get his way. Although capable of engaging in adult conversation across the range of subjects, Mr. Cain stated that he does not seek out friendships or conversation. He explained that this activity can lead to problems on the yard. Mr. Cain will exercise with others, play basketball or dominoes, and communicate with fellow inmates on the yard in the same exercise yard. He does not 
communicate with other inmates across yards through fences for fear that their behaviors will be misinterpreted. Mr. Cain offered that he does not communicate via "kites". "I don't accept kites. They could be hot: drugs, assault someone. Officers will deliver stuff. It can be feces or 
1,veapons. So, if an officer comes with something, if they can't tell me who, I don't accept it. Same with kites. They know I don't accept kites and I don't pass kites." There was no evidence to suggest that Mr. Cain has ever been victimized or exploited by correctional officers or fellow inmates. 

The various interviews conducted by Investigator David R. Stone provide ample evidence about Mr. Cain's functioning. Prior to incarceration, Mr. Cain had friends, albeit superficial, was never manipulated, victimized, or exploited by others, and was never observed by his friends to act in a manner that would suggest mental retardation. In fact, Mr. Cain frequently functioned as a leader. He could charm women, intimidate peers, and get along with persons in authority when necessary. 

A number of reports reviewed by this examiner documented Mr. Cain's ability or tendency to 
assert himself over others to meet his needs or demands. The Pre-Home Investigation 
Request/Progress Summary dated 10111/78 noted adequate social adjustment/emotionality. "Has done very well in group therapy and has applied some of the techniques in interacting with staff and peers. Internal control seems much better. He continues to do well on assigned and extra tasks; and is very helpful by setting an excellent example." Under the section Strengths, Mr. Cain was described as having " ... a pleasant personality, and is always ready to volunteer for 
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extra work assignments. Tracy has on many occasions taken it upon himself to instruct and 
counsel the other students who are having problems adjusting to the structure of A.M.S." 
Mr. Cain's ability to mentor others does not suggest mental retardation. 

The Arizona Youth Center Treatment Plan Review dated 09/08/78 provided the following 
information under "Social Adjustment/Emotionality." "Tracy continues to volunteer for extra 
duties around the cottage and performs his assigned duties well ... group therapy reports indicate 
exceptionally good participation on Tracy's part, self-disclosure, taking risks, role-playing, and 
group interaction." These behavioral descriptors do not support a finding of mental retardation 
and do not suggest problematic social adjustment secondary to mental retardation. 

The ICC meeting dated 02/05/04 concerning yard assignment and inmate classification 
demonstrated Mr. Cain's ability to state his case well enough to receive a favorable ruling. 
There was no evidence to suggest that Mr. Cain was unable to express himself or process the 
conversation or argument at hand. His ability to communicate with others or attempt to 
communicate with others is implied in the Rules Violation Report dated 07/12/94, which found 
Mr. Cain in possession of a fish line utilized for passing contraband from one cell to another. 

Mr. Cain stated that he learned to drive by age 13. "My father taught me how to drive a stick. I 
learned to drive a five-speed Toyota Corolla 1969. I could drive good. My parents would tell 
me to go to the store. I'd purchase something and come back. I got my license when I was 18. 
[Why not age 16?] At 16 I was in camp, or if I was in school my friends were driving. Put it 
like this: I was acting the way I shouldn't, my grades weren't shit, I had to do something to get 
something in our house. You weren't just entitled." 

In summary, Mr. Cain presents with moderately low to normal adaptive skills. There is no 
evidence for significant dysfunction in the Communication, Daily Living, or Socialization 
Domains. Mr. Cain engaged in a number of problematic or maladaptive behaviors in late 
childhood through young adulthood. These behaviors should not be interpreted as deficits in 
adaptive functioning. Pre-incarceration, Mr. Cain interacted actively with others and was never 
described as slow, retarded, or inadequate. He rather quickly developed a taste for taking others' 
belongings and was drawn to a variety of delinquent acts that involved stealing. Mr. Cain had an 
age appropriate interest in women and dated without difficulty. He did not have problems 
getting around in his community, worked when he wanted to, and established a number of 
friendships and acquaintances in Los Angeles and Yuma, Arizona. There is absolutely no 
evidence to suggest a level of impairment in communication, survival, or socialization skills that 
would support a finding of mental retardation. 

Post sentencing and incarceration, Mr. Cain has adjusted well to prison life. He does not require 
special assistance and has never required special monitoring to prevent others from taking 
advantage of him. There is no data submitted for review indicating a need for supervision or 
support in this regard. Mr. Cain provided various examples of how he takes care of himself and 
navigates the prison system. He considers himself as someone of "influence" over others. 
Prison personnel apparently believe this to be true to some extent and are currently investigating 
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Mr. Cain because they believe he may have been involved in a plot to incite a riot following a 
recent execution. 

DISCUSSION 

The 10th edition of the American Association on Mental Retardation (AAMR) entitled, "Mental 
Retardation: Definition, Classification, and Systems of Supports", published by American 
Association on Mental Retardation, Copyright 2002, is referenced throughout this section 
relative to the definition and classification of mental retardation. 

With respect to the diagnosis of mental retardation based entirely on an IQ score, neither the 
AAMR nor the Diagnostic and Statistical Manual of Mental Disorders (DSM-IV) rely on a fixed 
cut-off point for making a diagnosis of mental retardation. Adaptive behavior skills and the use 
of clinical judgment are given equal consideration. Clinical judgment, along with basic common 
sense, is essential given the limitation of test protocols in identifying subjects with secondary 
gain issues. 

The totality of the data reviewed and collected for this assessment does not support a finding of 
mental retardation. Mr. Cain does not exhibit vulnerability, does not have special needs, and 
does not have specific deficits that necessitate support, protection, or special monitoring. Mr. 
Cain has adjusted rather well to his current environment. He exhibits social reciprocity and 
adequate participation in prison affairs. Mr. Cain initiates activity and engages in a variety of 
interpersonal interactions designed to keep him safe and preserve his status within the prison 
environment. He has a very clear rationale for his behaviors. Examples include his refusal to 
take kites from inmates or unknown gifts/packages from Correctional Officers and his refusal to 
converse with others openly from one yard to the next. These behaviors are designed to 
minimize adverse outcomes. Mr. Cain's self-protective behaviors are not typically found among 
individuals who are mentally retarded. Mentally retarded inmates are typically at risk for 
victimization and exploitation. Mr. Cain does not present as someone who has been victimized 
by others. As previously noted, Mr. Cain navigates his community relatively well. He 
previously enjoyed Grade A status. Despite having lost this status, Mr. Cain continues to act 
appropriately with inmate and prison personnel. Mr. Cain adheres to his schedule of exercise, 
activity, and reading. He does not isolate himself and has never withdrawn from prison life. He 
has friends, knows and respects his enemies, and demonstrates a good understanding of the 
prison and gang culture. Again, there is no evidence to suggest that Mr. Cain requires special 
assistance or monitoring. 

There was no data offered for review to suggest that Mr. Cain functions significantly below the 
level of other inmates in his current environment. There is also very little data to suggest that 
Mr. Cain functioned significantly below average prior to incarceration. Unfortunately, Mr. Cain 
is the victim of a dysfunctional family. The lack of parental support and consistency created a 
very difficult situation for Mr. Cain and his siblings. His stepmother abused alcohol and 
engaged in sociopathic acts, his father was frequently away at job sites, and Mr. Cain struggled 
academically. Not surprisingly, Mr. Cain developed a variety of maladaptive and problematic 
behaviors. 
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In summary, this examiner reviewed multiple sources of information including progress reports, treatment plans, psychological evaluations, probation reports, case studies, etc., that took place prior to Mr. Cain's conviction on this instant matter and prior to the Atkins ruling. None of the evaluations prior to his conviction raised the issue of mental retardation. None of the reports found significant cognitive, adaptive, or neurological impairments. Virtually all of the reports were unanimous in identifying verbal deficits and associated academic difficulties. Mr. Cain has never required intermittent, limited, extensive, or pervasive supports as required by someone with mental retardation. 

The evaluations provided by Dr. Froming and Dr. Weinstein were not complete in that they failed to address Mr. Cain's adaptive level of functioning. The absence of a comprehensive assessment of adaptive functioning essentially eliminates the use of these reports as sufficient for purposes of rendering an expert opinion on the issue of mental retardation. Furthermore, their interpretation of test data was limited to simply taking raw and converted scores at face value without explaining or presenting alternative explanations to account for the low scores. 

SUMMARY 

Mr. Cain is a 43 year-old African-American male sentenced to death for the murder of an elderly couple. The data reviewed by this examiner, as well as the information provided by Mr. Cain, leaves little doubt that Mr. Cain's overall development was compromised by his dysfunctional parents and associated factors. 

Mr. Cain had a biological father that worked long hours but could not parent successfully or function adequately as husband; a substance abusing biological mother who abandoned the family during Mr. Cain's early childhood and later died in Jonestown; and a young, abusive, substance abusing stepmother who verbally and physically abused the Cain siblings. The end result was an angry young man with low frustration tolerance, poor impulse control, problems with authority figures, and a pre-incarceration pattern of using violence to compensate for low self-esteem and associated feelings of inadequacy. Mr. Cain's developmental progress was further compromised by his learning difficulties and lack of remedial instruction. Parental control during his most critical phase of development ranged from zero to harsh and punitive. These factors created a high-risk situation that clearly contributed to Mr. Cain's current situation. 

Nevertheless, Mr. Cain is not mentally retarded. There is no evidence to suggest that Mr. Cain has significant cognitive and adaptive limitations. I should also note that clinical observation and common sense are critical in arriving at a final diagnosis. While test scores on particular instruments might yield extremely low scores suggestive of mental retardation, the scores can only be considered valid if the individual evaluated is a "good fit" with test scores. For example, if an x-ray provides complete certainty that a person has a compound leg fracture, the diagnosis is valid only if the person, upon direct observation, shows evidence of a compound leg fracture. Absent this factual observation, the x-ray findings would not be a valid measure of the individual. In Mr. Cain's case, the fact that he scores low on certain tests or that he exhibits soft neurological findings does not automatically translate into a diagnosis of mental retardation, 
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particularly when he does not exhibit behaviors indicative of significant cognitive and adaptive 
limitations or neurological impairment. 

In conclusion, there is absolutely no evidence for mental retardation. Mr Cain is able to survey, 
organize, and integrate stimuli in a meaningful manner. Mr. Cain walks, talks, problem solves, 
socializes, thinks, reasons and interacts with others and his environment without significant 
difficulty. Cognitive and adaptive skills are adequately developed and free from significant 
impairment. This concludes my report on Mr. Tracy Dearl Cain. Please do not hesitate to 
contact me should you desire of additional information. 

Sincerely, 

~ 
Efrain A. Beliz, Jr., Ph.D., DABFM 
Licensed Clinical p_~(;h_()_l9gi~t 
Diplomate-:-Amefican Board of Forensic Medicine 
Assistant Clinical Professor, Department of Psychiatry 
And Biobehavioral Sciences, UCLA School of Medicine 
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DECLARATION OF THEODORE S. DONALDSON. Ph.D 

I, Theodore S. Donaldson, Ph.D., declare: 

1. Except as specifically noted, I have personal 

kno\':.i.edge of the facts stated herein, and can testify competently 

thereto. I testify to certain facts on information and belief; 

in those instances I believe those facts to be true. 

2. I am a licensed clinical psychologist in 

private practice in Morro Bay, California since 1985. Prior to 

that I was in private practice in Los Angeles and Ventura, 

California. I have experience in group and individual 

psychotherapy and psychodiagnostic evaluations of juveniles and 

adults relating to criminal and civil issues, including 

competency to stand trial, criminal intent, child custody, 

workers' compensation, and others. I have appeared as an expert 

witness in Ventura, Kern, Los Angeles, Santa Barbara, Alameda, 

Santa Cruz, and San Luis Obispo Counties. Additionally, I have 

extensive experience in evaluation of sex offenders and mentally 

disordered offenders, specifically treatment amenability of child 

molesters (PC 288.1), and Sexually Violent Predators (WIC 6600). 

Beginning in 1990, I conducted Mentally Disordered Offender (MOO) 

(PC 2962) evaluations for the California Board of Prison Terms. 

3. I received a Bachelor of Science degree in 

Physics and Mathematics from Western Michigan University in 1953, 

a Master of Science in Physics, with a minor in mathematics from 

the University of Arkansas in 1956 and a Ph.D in Clinical 

Psychology, with minors in Experimental Psychology and 
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Mathematical Statistics from Purdue University in 1962. A true 

and correct copy of my curriculum vitae is attached hereto. 

4. In February of 1987, I was retained by Willard 

Wiksell of Conflict Defense Associates (-CDA") to evaluate Tracy 

D. Cain. At the request of current counsel for Mr. Cain, I have 

reviewed the report that I prepared for CDA followi~g my 

evaluation of Mr. Cain. In addition, current counsel provided me 

with, and I have reviewed the declarations of Dr. Karen B. 

Froming, Dr. Jay Jackman and Dr. Ruth Zitner. 

5. My report dated February 26, 1987 indicates 

that I interviewed Mr. Cain while he was incarcerated in the 

Ventura County Jail. He was interviewed and administered the 

Minnesota Multiphasic Personality Inventory, the Rorschach 

Personality test, The Bender Visual Motor Gestalt Test, and 

Projective Drawings. In preparation for the report, I reviewed 

his case file, including police crime reports and numerous 

reports by Mr. Stone, investigator for the District Attorney's 

office who interviewed a number of witnesses to the crime and 

people who knew Mr. Cain. In addition, at the request of 

Attorney John Brown, I interviewed and evaluated David Cerda, Mr. 

Cain's co-defendant on November 26, 1986. 

6. Although it is not unusual for me to consult 

with respect to both the guilt and penalty phases of a death 

penalty trial, it appears from my report that the existence of 

any mental state defenses at the guilt phase of Mr. Cain's trial 

was the scope of the referral question to me. I would have 
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closely followed the referral question given to me in conducting 

my interview with Mr. Cain. 

7. I have no recollection as to why I was not called to 

testify on behalf of Mr. Cain. I conducted my interview with Mr. 

Cain in February, 1987 and presumably discussed the case with Mr. 

Wiksell at about the same time. I recall advising Mr. Wiksell 

that he might want to have Mr. Cain examined by a 

neuropsychologist. However, I believe that I was not informed at 

the time, nor was I aware until meeting present counsel, that Mr. 

Cain had been capitally charged. This certainly is the kind of 

information that I believe to be relevant and important, and I 

would have recommended a more in-depth evaluation for sentencing. 

8. At the request of current counsel for Mr. Cain, I 

have also reviewed an extensive and detailed social history of 

Mr. Cain prepared by Dr. Ruth Zitner, as well as other 

declarations from mental health professionals. A social history 

of this kind would have been extremely helpful to me in 

evaluating and interviewing Mr. Cain. A social history of this 

kind should have been provided to me at the time of my evaluation 

of Mr. Cain in order for me to render a complete and accurate 

professional opinion concerning sentencing issues. 

9. Further, had I been provided with this social 

history at the time of Mr. Cain's trial, I would certainly have 

attempted to translate to Mr. Wiksell the psychological 

importance that the history reflected. I would have discussed 

the legal significance reflected in the social history and tried 
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to assist Mr. Wiksell in understanding how psychological 

testimony could assist in Mr. Cain's defense at the penalty trial 

given that history. 

10. I believe that I did not discuss the subject of my 

report with Mr. Wiksell in detail. Mr. Wiksell never had the 

opportunity to tell me precisely what he hoped to establish 

through my report, or how my report fit into his overall 

strategy. Based on my experience in other major felony trials, 

Mr. Wiksell probably spent less than the average amount of time 

in preparing me for assisting in the case. 

11. I do not recall whether or not Mr. Wiksell told me 

what statutory mitigating factors the jury would be instructed to 

consider in deciding whether to impose the death penalty. 

However, I believe that he did not do so, and I have three 

reasons for that belief. First, I did not discuss these factors 

in my report. Second, I did not use the terms contained in the 

relevant statute in my report, that is, my report was not couched 

in the terms used in the statute. Third, as I previously stated, 

I believe that I was not aware until present counsel so informed 

me, that Mr. Cain had been capitally charged. 

12. I have now been informed that one factor which the 

jury was required to consider in deciding whether to impose the 

death penalty was -[w]hether or not the offense was committed 

while the defendant was under the influence of extreme mental or 

emotional disturbance. w If Mr. Wiksell has asked me whether or 

not Mr. Cain's offenses were committed while Mr. Cain was under 
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the influence of extreme mental or emotional disturbance, I would 

have testified that, in my professional opinion, Mr. Cain had 

chronic and significant mental disturbance, which was almost 

certainly present throughout his adult life, including at the 

time of the offense. If I had known the contents of the 

declarations presented to me by present counsel at the time of 

trial, then I would have had an additional understanding of this, 

and an opportunity to follow up some of the inferences raised by 

those materials, and could have testified, if asked, in more 

detail about this, as discussed below. 

13. I have now been informed that another factor which 

the jury was required to consider in deciding whether to impose 

the death penalty was "any other circumstances which extenuates 

the gravity of the crime even though it is not a legal excuse for 

the crime." If Mr. Wiksell had asked me whether I could think of 

any other circumstance which extenuated the gravity of the crime, 

I could have reported that the extraordinary environment in which 

Mr. Cain developed as a small child and a young adolescent almost 

certainly limited his adult social and psychological potential, 

based on what I knew about Mr. Cain at the time of my report. If 

I had known the contents of the declarations provided by current 

counsel at the time of trial, then I would have had an additional 

understanding of this, and an opportunity to follow up some of 

the inferences raised by those ~aterials, and could have 

reported, if asked, in more detail about this. 

14. I had consulted and testified on death penalty 
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trials previous to being contacted by Mr. Wiksell and was 

therefore familiar with the legal criteria for mitigating 

evidence. In my opinion, if I had been aware at trial of the 

information regarding Mr. Cain's family and medical history and 

upbringing which have recently been provided to me, my report 

would have focused in more detail on the probable severity of the 

abuse and neglect he suffered as a child, and the likelihood that 

the trauma caused by that neglect and abuse contributed greatly 

to the social and psychological development that characterized 

his adult mental disturbance. 

15. In my experience working as an expert witness in 

other serious felony cases around the time of Mr. Cain's trial, I 

would have expected defense counsel to provide me with 

substantial information regarding a client's life history. If I 

had been given such information, it would have allowed me to 

corroborate and expand upon the information I did have and 

perhaps to provide a more meaningful and accurate evaluation of 

Mr. Cain. If I had been given this recently-obtained set of 

statements by family members, or the comments and allegations 

they contain, I believe I would have recommended to the defense 

that I interview several of the persons who provided statements. 

16. I have reviewed the declaration of Jay Jackman, 

M.D .. I agree with the conclusions contained in the declaration. 

The psychological evaluation prepared by me at the time of trial 

did not address several basic factors that should have been 

included in any mental health assessment of Mr. Cain. 
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Specifically, the two most important known factors that 

influenced Mr. Cain's life are his cognitive impairments and the 

overall impoverishment of his childhood years. Neither is 

mentioned in my report because Mr. Wiksell failed to provide the 

information to me. What I was given was scant, and according to 

my report, .based wholly on police reports and the i~vestigation 

conducted by the Ventura County District Attorney's Office. 

I declare under penalty of perjury under the laws of 

the State of California that the foregoing is true and correct. 

Executed this ~ day of January, 1998, at Morro Bay,· 

California. 

7 

HcP00006233 
Pet. App. 697



    

 

 

 

 

 

 

 

  
    

  
   

   

  

  

  

 

    

       

  

                                                                                                                         

 

SCate Uc:ensc MO 11~ 

DATE: 

CLIENT: 

ATTORNEY: 

INVESTIGATOR: 

MILEAGE: 

TIME: 

EXPENSES: 

Tri-County Investigations 
5755 Valentine Road 

Suite 211 
Ventura. California 93003 

November 17, 1987 

Tracy Cain 

Willard Wiksell 

Mike Jarosz 

None 

(805) 658-8544 I 658-8545 

8:00 a.m. - 1:00 p.m. TOTAL: 5 HOURS 

Meals $16.03 

On this date, Mr. Wiksell and I went to the Ventura County Jail and spoke to Tracy Cain at length about an offer that had been made by Richard Holmes of the District Attorney's Office. Holmes had offered to let Cain please guilty and get life without the possibility of parole and drop the death penalty. We had informed Cain of this offer approximately two weeks earlier at which time he became hostile towards us and said no to the deal. Last week we spoke to Percy Cain and Bennell Cain explaining the offer by the District Attorney's Office and why we thought Tracy should accept it. On today's date, Tracy again rejected the offer and elected to go to trial. 
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COOPER, WHITE 
& COOPU 

ATTOIHtn AT LAW 
201 CA~Ifo-MIA STtln 
$AH NANCISCO t•lll 

WILLARD P. NORBERG, Esq. 
Cooper, White & Cooper 
201 California Street, 17th floor 
San Francisco, CA 94111 

(415) 433-1900 

Attorneys for Petitioner 
TRACY DEARL CAIN 

SUPREME COURT 

OF THE STATE OF CALIFORNIA 

In re 

TRACY DEARL CAIN, 

On Habeas Corpus. 

) 
) 
) 
) 
) 
) 

No. 
(Automatic Appeal Pending in 
Crim. No. S006544) 
(Ventura County Superior 
Court, 
Case No. CR 22297) __________________________ ) 

DECLARATION OF BRUNELL CAIN 

I, BRUNELL CAIN, declare as follows: 

1. I am the widow of Percy Cain, recently deceased, and 

the step-mother of TRACY CAIN. 

2. In early November, 1987, my husband, Percy Cain, and I 

were informed by Tracy's attorney, Willard W~ksell, that the Dis

trict Attorney had offered to let Tracy plead guilty and get life 

imprisonment without possibility of parole1 the death penalty de

mand would be dropped. Mr. Wiksell and his investigator, Mike 

Jarosz, said that they thought Tracy should accept the offer. We 

agreed to talk to Tracy about the offer which he had previously 

declined, according to Mr. Wiksell. 
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WILLARD P. NORBERG, Esq. 
Cooper, White' Cooper 
201 California street, 17th floor 
San Francisco, CA 94111 

(415) 433-1900 

Attorneys for Petitioner 
TRACY DEARL CAIN 

SUPREME COURT 

OF THE STATE OF CALIFORNIA 

In re 

TRACY DEARL CAIN, 

On Habeas Corpus. 

) 
) 
) 
) 
) 
) 

No. 
(Automatic Appeal Pending in 
Crim. No. S006544) 
(Ventura County Superior 
Court, 
Case No. CR 22297) 

--------------------------) 
DECLARATION OF BRUNELL CAIN 

I, BRUNELL CAIN, declare as follows: 

1. I am the widow of Percy Cain, recently deceased, and 

the step-mother of TRACY CAIN. 

2. In early November, 1987, my husband, Percy Cain, and I 

were informed by Tracy's attorney, Willard W~ksell, that the Dis

trict Attorney had offered to let Tracy plead guilty and get life 

imprisonment without possibility of parolel the death penalty de

mand would be dropped. Mr. Wiksell and his investigator, Mike 

3arosz, said that they thought Tracy should accept the offer. We 

agreed to talk to Tracy about the offer which he had previously 

declined, according to Mr. Wiksell. 
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3. When Mr. Cain and I talked to Tracy about the offer, he 

said he didn't want to plead guilty as he hadn't killed anyone. 

We told him that the decision was one that he would have to make. 

I declare under penalty of perjury that the foregoing is 

true and correct. Executed at Ventura, California, this /t'~ day 

, 1993. 

A0003223.DOC/PC·32/030193 
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3. When Mr. Cain and I talked to Tracy about the offer, he 

said he didn't want to plead guilty as he hadn't killed anyone. 

We told him that the decision was one that he would have to make. 

I declare under penalty of perjury that the foregoing is 

true and correct. Executed at Ventura, California, this It'~ day 

, 1993. 
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SECOND APPELLATE DISTRICT 

THE PEOPLE OF THE STATE OF CALIFORNIA, ) 
) 

Plaintiff-Respondent, ) 
) 

vs. ) No. 
) 

TRACY D. CAIN, ) 
) 

Defendant-Appellant. > 
~~~~~~~~~~~~~~~~~~> 
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