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ADDENDUM A 

STATE OF SOUTH DAKOTA 
 
COUNTY OF HUGHES 

) 
: 
) 

 
 

 
IN CIRCUIT COURT 
SIXTH JUDICIAL CIRCUIT 

) 
) 

 
 

 
STATE OF SOUTH DAKOTA, 

  Plaintiff, 

v. 

WAYFAIR INC., 
OVERSTOCK.COM, INC., 
and NEWEGG INC., 

  Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

32CIV16-000092 

 
DEFENDANTS’ STATEMENT 

OF MATERIAL FACTS 

 Pursuant to SDCL § 15-6-56(c)(1), Defendants 
Wayfair Inc., Overstock.com, Inc. and Newegg Inc. sub-
mit this statement of material facts as to which there 
is no genuine issue to be tried: 

 1. Defendant Wayfair Inc. (“Wayfair”) has its 
principal place of business in the Commonwealth of 
Massachusetts and lacks a physical presence in South 
Dakota. Complaint ¶¶ 18, 19; Joint Answer ¶¶ 18, 19. 

 2. Defendant Overstock.com, Inc. (“Over-
stock.com”) has its principal place of business in the 
State of Utah [and] lacks a physical presence in South 
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Dakota. (Brackets added.) Complaint ¶¶ 16, 19; Joint 
Answer ¶¶ 16, 19. 

 3. Defendant Newegg Inc. (“Newegg”) has its 
principal place of business in the State of California 
and lacks a physical presence in South Dakota. Com-
plaint ¶¶ 15, 19; Joint Answer ¶¶ 15, 19. 

 4. In the previous calendar year (2015), Defend-
ant Wayfair had gross revenue from the sale of tangi-
ble personal property delivered into South Dakota in 
excess of $100,000, and/or sold tangible personal prop-
erty for delivery into South Dakota in two hundred or 
more separate transactions. Complaint ¶ 41; Joint An-
swer ¶ 41. 

 5. In the previous calendar year (2015), Defend-
ant Overstock.com had gross revenue from the sale of 
tangible personal property delivered into South Da-
kota in excess of $100,000, and/or sold tangible per-
sonal property for delivery into South Dakota in two 
hundred or more separate transactions. Complaint 
¶ 41; Joint Answer ¶ 41. 

 6. In the previous calendar year (2015) Defend-
ant Newegg had gross revenue from the sale of tangi-
ble personal property delivered into South Dakota in 
excess of $100,000, and/or sold tangible personal prop-
erty for delivery into South Dakota in two hundred or 
more separate transactions. Complaint ¶ 41; Joint An-
swer ¶ 41. 
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 7. Defendant Wayfair is not registered to collect 
South Dakota sales tax. Complaint ¶ 40; Joint Answer 
¶ 40. 

 8. Defendant Overstock.com is not registered to 
collect South Dakota sales tax. Complaint ¶ 40; Joint 
Answer ¶ 40. 

 9. Defendant Newegg is not registered to collect 
South Dakota sales tax. Complaint ¶ 40; Joint Answer 
¶ 40. 

 Dated this 22nd day of February, 2017. 

 BANGS, McCULLEN, BUTLER,
 FOYE & SIMMONS, LLP 

 By: /s/ Jeff Bratkiewicz
  Jeff Bratkiewicz 

jeffb@bangsmccullen.com 
Kathryn J. Hoskins 
khoskins@bangsmccullen.com 
6340 South Western Avenue, 
 Suite 160 
P.O. Box 88208 
Sioux Falls, SD 57109-8208 
Telephone: (605) 339-6800 
Facsimile: (605) 339-6801 

George S. Isaacson 
gisaacson@brannlaw.com 
Martin I. Eisenstein 
meisenstein@brannlaw.com 
Matthew P. Schaefer 
mschaefer@brannlaw.com
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  BRANN & ISAACSON
184 Main Street 
P.O. Box 3070 
Lewiston, ME 04243-3070 
Telephone: (207) 786-3566 
Facsimile: (207) 783-9325 
Attorneys for Defendants 
 Wayfair Inc. Overstock.com, Inc.,
 and Newegg Inc.

 

 
CERTIFICATE OF SERVICE 

 I hereby certify that on February 22, 2017, a true 
and correct copy of the foregoing Defendants’ State-
ment of Material Facts was served electronically via 
the Odyssey system, via e-mail, and/or via U.S. mail, 
postage prepaid, upon the following attorneys of record 
for Plaintiff, the State of South Dakota: 

Richard M. Williams-Deputy Attorney General 
Rich.Williams@state.sd.us 
Kirsten E. Jasper-Assistant Attorney General 
Kirsten.Jasper@state.sd.us 
Office of the Attorney General 
1302 E. Highway 14, Suite 1 
Pierre, SD 57501-8501 

Andrew L. Fergel-Chief Legal Counsel 
Andrew.Fergel@state.sd.us 
South Dakota Department of Revenue 
445 E. Capitol Avenue 
Pierre, SD 57501 
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Ronald A. Parsons, Jr. 
ron@janklowabdallah.com 
Johnson, Janklow, Abdallah, Reiter & 
 Parsons, LLP 
P.O. Box 2348 
Sioux Falls, SD 57101-2348 
Attorneys for Plaintiff 

By: /s/ Jeff Bratkiewicz                                   
 One of the Attorneys for the Defendants 
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ADDENDUM B 

STATE OF SOUTH DAKOTA 
 
COUNTY OF HUGHES 

) 
: 
) 

 
SS 

 
IN CIRCUIT COURT 
SIXTH JUDICIAL CIRCUIT 

) 
) 

 
 

 
STATE OF SOUTH DAKOTA, 

  Plaintiff, 

v. 

WAYFAIR INC 
OVERSTOCK.COM, INC 
NEWEGG INC 

  Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

32 Civ. 16-92 

 
PLAINTIFF’S RESPONSE TO DEFENDANTS’ 

STATEMENT OF MATERIAL FACTS 

 The State of South Dakota hereby submits its Re-
sponse to the Defendants’ Statement of Material Facts, 
pursuant to SDCL 15-6-56(c)(2). The State’s responses 
below are specifically limited to and for the purposes 
of this litigation alone and shall not be used or inter-
preted for any other purpose. 

 The following numbered paragraphs correspond to 
the same numbered paragraphs from the Defendants’ 
Statement of Material Facts. 

1. Defendant Wayfair Inc. (“Wayfair”) has its princi-
pal place of business in the Commonwealth of 
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Massachusetts and lacks a physical presence in 
South Dakota. 

 ADMIT that Wayfair’s principal place of 
business in [sic] the Commonwealth of Mas-
sachusetts and that Wayfair lacks a “physical 
presence” in the traditional sense. 

2. Defendant Overstock.com, Inc. (“Overstock”) has 
its principal place of business in the State of Utah 
and lacks a physical presence in South Dakota. 

 ADMIT that Overstock.com’s principal place 
of business in [sic] the State of Utah and that 
Overstock.com lacks a “physical presence” 
in the traditional sense. 

3. Defendant Newegg Inc. (“Newegg”) has its princi-
pal place of business in the State of California and 
lacks a physical presence in South Dakota. 

 ADMIT that Newegg’s principal place of 
business in [sic] the State of California and 
that Newegg lacks a “physical presence” in 
the traditional sense. 

4. In the previous calendar year (2015), Defendant 
Wayfair had gross revenue from the sale of tangi-
ble personal property delivered into South Dakota 
in excess of $100,000, and/or sold tangible per-
sonal property for delivery into South Dakota in 
two hundred or more separate transactions. 

 ADMIT 

5. In the previous calendar year (2015), Defendant 
Overstock.com had gross revenue from the sale of 
tangible personal property delivered into South 
Dakota in excess of $100,000, and/or sold tangible 
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personal property for delivery into South Dakota 
in two hundred or more separate transactions. 

 ADMIT 

6. In the previous calendar year (2015), Defendant 
Newegg had gross revenue from the sale of tangi-
ble personal property delivered into South Dakota 
in excess of $100,000, and/or sold tangible per-
sonal property for delivery into South Dakota in 
two hundred or more separate transactions. 

 ADMIT 

7. Defendant Wayfair is not registered to collect 
South Dakota sales tax. 

 ADMIT 

8. Defendant Overstock.com is not registered to col-
lect South Dakota sales tax. 

 ADMIT 

9. Defendant Newegg is not registered to collect 
South Dakota sales tax. 

 ADMIT 

 Dated this 23rd day of February, 2017. 

/s/ Kirsten E. Jasper                  
Kirsten E. Jasper 
 Assistant Attorney General 
Richard M. Williams 
 Deputy Attorney General 
Office of the Attorney General 
1302 E. Highway 14, Suite 1 
Pierre, SD 57501-8501 
(605) 773-3215 
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Andrew L. Fergel 
 Chief Legal Counsel  
Department of Revenue 
445 E. Capitol Avenue 
Pierre, SD 57501 
(605) 773-6559 

Ronald A. Parsons, Jr.  
Johnson, Janklow, Abdallah, Reiter and 
 Parsons, LLP 
101 South Main Avenue, Suite 100 
Sioux Falls, South Dakota 57104 
(605) 610-2188 
Attorneys for the State of South Dakota 

 
CERTIFICATE OF SERVICE 

 On this 23rd day of February, 2017, the under-
signed hereby certifies that a true and correct copy of 
the Plaintiff ’s Response to Defendants’ Statement of 
Material Facts in the above-entitled matter was served 
electronically through the Odyssey File and Service 
system, upon the following: 

Jeffery L. Bratkiewicz at jeffb@bangsmccullen.com 
Kathryn J. Hoskins at khoskins@bangsmccullen.com 
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and sent by email to: 

George S. Isaacson at gisaacson@brannlaw.com 
Matthew P. Schaefer at mschaefer@brannlaw.com 
Martin I. Eisenstein at meisenstein@brannlaw.com 

/s/ Kirsten E. Jasper             
Kirsten E. Jasper 
Assistant Attorney General 

 




