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The State of Delaware served identical document subpoenas on BP America Inc. and five 

affiliated companies (collectively “BP”).1 BP filed timely responses and objections to various 

portions of the subpoenas pursuant to Fed. R. Civ. P. 45(c)(2)(B).  (Ex. B.)  Delaware 

subsequently narrowed the scope of its requests, and BP has produced several thousand pages of 

documents in response.  BP and Delaware continue to disagree, however, about whether BP must 

produce certain communications exchanged with New Jersey, including documents that BP 

contends are privileged under the common interest doctrine.  (Exs. C, D.)  Delaware contends 

that these communications are necessary to show that BP is the “real party in interest” with 

respect to New Jersey’s claims under the Compact of 1905.  

Because New Jersey is the real party in interest as a matter of law, the subpoenas should 

be quashed to disallow discovery on that issue.  In the alternative, should these communications 

be deemed relevant, the Court should quash the subpoenas insofar as they seek attorney-client 

communications and attorney work product that BP exchanged with New Jersey in furtherance 

of their common legal interest in confirming that the Compact of 1905 gives New Jersey, not 

Delaware, riparian jurisdiction over projects on the New Jersey side of the Delaware River.  

STATEMENT OF FACTS

A. BP’s Crown Landing Project.

In September 2004, Crown Landing LLC, an affiliate of BP America Inc., submitted to 

the Federal Energy Regulatory Commission (“FERC”) an application pursuant to § 3 of the 

Natural Gas Act to construct and operate a liquefied natural gas (“LNG”) import terminal and re-

gasification facility in Logan Township, New Jersey (the “Project”).  Once constructed, the 
  

1 Delaware issued subpoenas to BP America Inc., BP Corporation North America Inc., 
BP Company North America Inc., BP America Production Company, BP Energy Company, and 
Crown Landing LLC.  
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Project will be able to deliver a baseload rate of 1.2 billion cubic feet per day of natural gas to 

the interstate pipeline system and will provide a new and reliable source of natural gas for the 

Mid-Atlantic region.  With slight modification, discussed below, the Project remains the same as

described in the Declaration of Lauren B. Segal that New Jersey filed with its opening papers in 

this Court in July 2005.  (N.J. App. 133a-143a.)  

Although the LNG facility will be located entirely within the State of New Jersey, the 

Project depends on a pier for tankers to unload their cargo.  The 50-foot wide pier will extend 

from the New Jersey shoreline approximately 2,000 feet into the Delaware River, crossing the 

low-water mark that constitutes the boundary line between New Jersey and Delaware.  The pier 

will consist of a single berth designed to accommodate LNG tankers ranging in size from 

138,000 to 200,000 cubic meters in capacity. The berth will be oriented perpendicular to, but 

will not extend into, the shipping channel.  A schematic drawing is attached as Exhibit F.

Construction of the pier will require dredging of approximately 1.24 million cubic yards 

of sediment to provide the berth with adequate water depths for vessels to reach the navigable 

channel of the Delaware River.  As set forth in Ms. Segal’s July 2005 declaration, Crown 

Landing originally estimated that the berth would require 800,000 cubic yards of sediment to be 

dredged.  (N.J. App. 135a.)  In December 2005, Crown Landing amended its FERC application 

to reflect the increased figure.  The increase was attributable to errors identified in the original 

calculations and to a minor revision in the design of the berth to improve the margin of safety 

and security. (Ex. A at 2).  

In April 2006, the FERC staff issued an extensive Final Environmental Impact Statement 

(“FEIS”) for the Project.  Excerpts are attached as Exhibit A.  The FEIS concluded that 

“approval of the proposed project[] with appropriate mitigating measures as recommended, 
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would have limited adverse environmental impacts.” (Ex. A at 1; id. at ES-11.)  FERC staff 

determined that the December 2005 modification to the dredge volumes represented only a 

“minor modification” to the proposed design.  (Id. at 2).  The full Commission is expected to 

approve the Project in the near future.

B. Delaware’s Refusal to Issue Permits for the Pier.

Without the unloading pier, the Project cannot be constructed.  The Delaware Department 

of Natural Resources and Environmental Control (“DNREC”) contends that the pier requires 

certain Delaware permits.  As pointed out in Ms. Segal’s declaration, “DNREC advised Crown 

Landing in 2004 that construction of the pier facilities appurtenant to the New Jersey shoreline 

would require permits from the State of Delaware pursuant to the Delaware Coastal Zone Act 

[“DCZA”], Del. Code Ann. tit. 7, § 7004 (2005), and the Delaware Subaqueous Lands Act 

[“DSLA”], Del. Code Ann. tit. 7, § 7205 (2005).”  (N.J. App. 137a.)  

In September 2004, Crown Landing applied to DNREC for a DSLA permit to gather 

sediment samples from the riverbed where the proposed pier would be constructed.  (N.J. App. 

138a.)  The New Jersey Department of Environmental Protection requires the sediment samples 

in connection with its own review of the Project.  (Id.)  In October 2004, DNREC advised Crown 

Landing that it could not determine whether to issue a DSLA permit for the sediment sampling 

until it first determined “whether construction of an LNG storage facility is an activity 

permissible in Delaware’s coastal zone” under the DCZA.  (Id.)  DNREC requested that Crown 

Landing withdraw the application, and it did so.  (Id.)

On December 7, 2004, Crown Landing submitted its request to Delaware for a status 

decision that the unloading pier was permitted by the DCZA. (N.J. App. 138a.)  BP/Crown 

Landing was represented in its dealings with DNREC by David S. Swayze and Michael W. 

Teichman of the law firm of Parkowski, Guerke & Swayze, P.A., in Wilmington, Delaware.  
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(Ex. E, Swayze Dec. ¶ 1.)  Because Delaware’s claimed jurisdiction over the pier was doubtful, 

Crown Landing’s application to DNREC “specifically reserved, among other legal arguments, 

Crown Landing’s contention that Delaware did not have jurisdiction over the proposed pier by 

virtue of the Compact of 1905.”  (Id. ¶ 2.)  On February 3, 2005, the Secretary of DNREC, John 

A. Hughes, issued his determination that the unloading pier was “absolutely prohibited” by the 

DCZA.  (N.J. App. 139a-140a.)

C. BP and New Jersey Agree to Share Confidential Information to Advance 
Their Common Legal Position that the Compact of 1905 Grants New Jersey 
Exclusive State Riparian Jurisdiction over Projects on the New Jersey Side of 
the River.

On February 10, 2005, shortly after Secretary Hughes’ action, Swayze spoke with 

William E. Andersen, a Deputy Attorney General for New Jersey, about the “common legal 

interest shared by BP/Crown Landing and New Jersey in confirming that New Jersey, not 

Delaware, had jurisdiction over the proposed pier.”  (Ex. E, Swayze Dec. ¶ 3.)  With BP’s 

consent, Swayze offered to provide New Jersey with attorney work product concerning New 

Jersey’s exclusive jurisdiction under the 1905 Compact.  (Id.)  Andersen invited him to do so.  

(Id.)   Swayze “believed at that time (and continue[s] to) that New Jersey and BP/Crown Landing 

share a common legal interest in establishing New Jersey’s exclusive riparian jurisdiction under 

the Compact.”  (Id.)  Swayze was aware of the common interest doctrine at the outset of these 

discussions and believed that “our communications were privileged and reasonably unlikely to 

be subject to compulsory discovery.”  (Id.)  Items 1-9 on BP’s privilege log reflect written 

communications between BP/Crown Landing and New Jersey between February 10, 2005 and 

March 24, 2005.  (Ex. D, Raphael Dec. Ex. A at 1.)  In those communications, BP provided 

attorney work product to New Jersey and engaged in legal strategy discussions about asserting 

New Jersey’s exclusive jurisdiction under the Compact.  (Id.)
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In late March and early April 2005, New Jersey also engaged in confidential 

communications with Stuart A. Raphael, of the law firm of Hunton & Williams LLP, prior to his 

being engaged by BP/Crown Landing.  Those discussions concerned the possibility of retaining 

Raphael and his firm to represent New Jersey in an original action against Delaware to vindicate 

New Jersey’s exclusive State riparian jurisdiction under the Compact of 1905.  (Ex. D, Raphael 

Dec. ¶ 3.)  Raphael performed a similar role for the Commonwealth of Virginia in Virginia v. 

Maryland, 540 U.S. 56 (2003).  As part of these discussions, Raphael provided legal advice and 

attorney work product to New Jersey with respect to the Compact of 1905 and possible actions 

against Delaware.  (Ex. D ¶ 3.) New Jersey ultimately decided not to retain Raphael, and 

BP/Crown Landing thereafter engaged him to provide legal counsel and representation in 

connection with its dispute with Delaware.  (Id. ¶ 4.)  

Counsel for New Jersey subsequently advised BP that New Jersey would like to have 

access to Raphael’s work product concerning the Compact of 1905, and invited assistance in 

connection with New Jersey’s pursuit of its legal claims against Delaware.  (Id. ¶ 4; e.g., 

Privilege Log Item 16.)  As the privilege log reflects, Raphael engaged in numerous confidential 

communications with counsel and other personnel in the New Jersey Office of the Attorney 

General and the Office of the Governor.  These communications were in furtherance of the 

common legal interest shared by BP and New Jersey in vindicating New Jersey’s exclusive State 

riparian jurisdiction under the Compact of 1905.  (Id. ¶ 6.)  Raphael shared attorney work 

product and advice with New Jersey “relating to arguments, strategy, and primary and secondary 

legal sources and authorities that advance [their] common legal interest.” (Id.)   He also gave 

selected attorneys for New Jersey access to an electronic “Client Workroom” created to organize 
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his firm’s work product and documents relating to the Compact of 1905 and the dispute with 

Delaware.  (Id. ¶ 7.)  

Like Swayze, Raphael was also aware of the common interest doctrine at the outset of 

this legal cooperation with New Jersey.  He “reasonably anticipated at all times that [his] 

communications with New Jersey concerning this litigation and the Compact of 1905 . . . would 

remain confidential pursuant to the common interest doctrine and would not be subject to 

compulsory disclosure in discovery.”  (Id. ¶ 8.)

As set forth in New Jersey’s submission to the Special Master, filed today, New Jersey 

and its counsel had the same understanding that the exchange of otherwise privileged communi-

cations with BP would remain privileged because they related to their common legal interest in 

confirming New Jersey’s riparian jurisdiction under the 1905 Compact.

D. Delaware’s Document Subpoenas and BP’s Response and Objections.

In March 2006, Delaware served identical and extraordinarily broad subpoenas on 

various BP companies.  BP served its responses and objections on March 21, 2006.  (Ex. B.)

Through a series of amicable telephone conferences, counsel for BP and Delaware were 

able to narrow substantially the scope of the documents requested by Delaware.  BP has since 

produced all of Crown Landing’s FERC filings relating to the pier, berth, dredging and other 

activities below the low-water mark in the Delaware River.  BP has also agreed to produce its 

permit filings with New Jersey agencies (while reserving its objection that these materials are 

irrelevant).  BP objected to producing correspondence between BP and New Jersey before the 

Court rules on New Jersey’s pending motion to limit such discovery.  BP also objected to the 

discovery of those communications as irrelevant and unduly burdensome. (Ex. B at 1-2.)

BP initially objected to the burden of producing a privilege log of its “common interest” 

communications with New Jersey until the Court decides New Jersey’s motion to limit 
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discovery.  A ruling that such materials are not relevant would moot the privilege question.  (Id. 

at 2; Ex. C at 3.)  BP and Delaware subsequently agreed that, to allow Delaware to evaluate the 

common interest claim, BP would provide a log of its privileged, “common interest” 

communications with New Jersey for the period prior to the Special Master’s appointment on 

January 23, 2006.  (Ex. C at 3.)  A copy of the log is attached at Exhibit D.

E. Potential Litigation by Crown Landing Against Delaware.

The DSLA and DCZA permits that have been withheld by Delaware are discussed above.  

In addition, federal law requires two State certifications for the Project that Delaware claims it 

has the authority to issue, but which BP/Crown Landing believes are within New Jersey’s 

jurisdiction based on the Compact of 1905.  

First, the federal Coastal Zone Management Act of 1972 (“FCZMA”) requires that any 

applicant for a federal license or permit seeking to conduct an activity in a State’s coastal zone 

provide to the federal permitting agency a certificate that the proposed activity complies with 

“the enforceable policies of the state’s approved [coastal zone management] program and that 

such activity will be conducted in a manner consistent with the program.”  16 U.S.C. 

§ 1456(c)(3)(A).  The FCZMA has a savings provision that preserves any rights and jurisdiction 

under any pre-existing interstate compact.  See 16 U.S.C. § 1456(e) (“Nothing in this chapter 

shall be construed – (1) to displace, supersede, limit, or modify any interstate compact . . . .”).  

Second, section 401 of the Clean Water Act requires, as a condition of federal permits 

needed when the construction or operation of a facility may result in a discharge into navigable 

waters of the United States, that the applicant provide a certification from the State in which the 

discharge originates that any such discharge will comply with the applicable provisions of the 

Act and with State water quality standards.  33 U.S.C. § 1341(a)(1).  The Clean Water Act 

likewise has a savings provision stating that it does not alter the States’ pre-existing jurisdiction 
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over State waters, including boundary waters.  33 U.S.C. § 1370 (“Except as expressly provided 

in this chapter, nothing in this chapter shall . . . be construed as impairing or in any manner 

affecting any right or jurisdiction of the States with respect to the waters (including boundary 

waters) of such States.”).   

The FEIS issued last month by FERC acknowledges the current jurisdictional dispute 

between New Jersey and Delaware with respect to the 1905 Compact.  (Ex. A at, e.g., ES-5, 1-8 

to 1-9, 4-101.)  In light of that dispute, FERC staff assumed in preparing the FEIS that both 

States had jurisdiction over the pier.  (Id. at 1-8.)  Until such time as the Supreme Court decides 

the jurisdictional question, the FEIS recommended that Crown Landing file documentation of 

concurrence from Delaware (as well as from New Jersey) that, under the FCZMA, the project is 

consistent with the State’s approved coastal zone management plan.  (Id. at 4-101.)  The FEIS 

states, however, that “[w]e recognize that the Supreme Court decision could affect our 

recommendations regarding Coastal Zone Management Act determinations.”  (Id. at ES-6.)  The 

FEIS also lists a § 401 water quality certification from Delaware (as well as New Jersey) as one 

of the federally required State certifications needed for the Project pending resolution of the 

jurisdictional dispute between Delaware and New Jersey.  (Id. at 1-10 & n.“a”.)

BP/Crown Landing is presently considering filing an action against Delaware to establish 

that it is not required to obtain either DSLA or DCZA permits for the Project.  In addition, it 

anticipates litigation with Delaware over Delaware’s claimed authority to require a § 401 water 

quality certification and concurrence under the FCZMA.  Accordingly, BP/Crown Landing 

stated in its response and objections to Delaware’s subpoenas as follows:

BP . . . states that communications took place between BP and 
New Jersey concerning New Jersey’s objections to Delaware’s 
asserted authority over the Project and New Jersey’s plans to 
vindicate the rights of the State of New Jersey under the Compact 
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of 1905.  These communications are protected from disclosure by 
the attorney-client privilege, work-product doctrine, and common 
interest rule, and BP objects to producing them.  BP shares a 
common legal interest with New Jersey in the outcome of this 
litigation.  Should New Jersey prevail, the Crown Landing Facility 
will not require the Delaware permits that have been withheld by 
the State of Delaware.  BP also anticipates being a party to future 
litigation with the State of Delaware (potentially prior to the 
resolution of this litigation) in which BP will assert that Delaware 
lacks jurisdiction over the Crown Landing Facility under the 
Compact of 1905, an issue to be decided in this litigation.

(Ex. B at 6.)

F. Misstatements By Delaware Concerning the Relationship Between BP and 
New Jersey.

Delaware has misrepresented the relationship between BP and New Jersey.  Delaware 

asserts that BP is secretly funding and controlling New Jersey’s lawsuit against Delaware in this 

Court.  Delaware claims that it “can already point to newly discovered evidence suggesting that 

New Jersey would not have sought to invoke the Court’s original jurisdiction but for the 

insistence of BP and its offers of support in the litigation,” and that the lawsuit was based on 

“BP’s promises of economic and other assistance” to New Jersey.  (Del. Opp. to N.J. Motion to 

Strike Issues of Fact at 10, 14 (May 5, 2006).)  These charges are false.

For its “newly discovered evidence,” Delaware wrenches out of context two statements 

from BP’s written response to Delaware’s Rule 45 subpoenas.  First, noting that BP stated in its 

response that no BP “affiliate” had proposed or promised any payment whatsoever to New 

Jersey, Delaware concludes that the use of the word “affiliate” was meant to hide the fact “that 

the company itself” might be providing such payments.  (Id. at 11 (emphasis in original).)  BP 

conveyed precisely the opposite meaning: no corporate shell game was afoot and no payment of 

any kind has been made or promised by any BP entity to New Jersey in exchange for bringing 

this litigation.  



10

Second, Delaware points to BP’s statement that it had “no formal agreement with New 

Jersey.”  (Id. at 11 (quoting BP Resp. to R. 45 Subpoenas at 13).)  From this it concludes 

menacingly that the word “formal” implies an “an informal agreement with the State regarding 

the conduct of this litigation.”  (Id.).  But Delaware fails to quote the very next sentence of BP’s 

response, thereby presenting the first sentence out of context.  BP was answering Delaware’s 

inquiry about any agreements between BP and New Jersey concerning this litigation, and BP 

disclosed fully its informal (i.e., unwritten), common interest agreement to share otherwise 

privileged communications in support of establishing New Jersey’s exclusive jurisdiction under 

the 1905 Compact. (See Ex. B at 13.) 

The unwarranted accusation by Delaware that BP has promised economic rewards to 

New Jersey in exchange for bringing suit, coupled with a Delaware newspaper’s prompt 

publication of that false charge,2 is quite troubling.  Delaware did not inquire whether the 

statements in BP’s Rule 45 response could possibly be interpreted in the unreasonable manner 

Delaware claimed in its brief filed on May 5.  That omission, coupled with the prompt press 

coverage, creates the appearance that Delaware’s accusations were intended to score political 

and public relations points, rather than to illuminate the matters in controversy.  

ARGUMENT

I. DELAWARE’S REQUEST FOR COMMUNICATIONS PASSING BETWEEN 
NEW JERSEY AND BP SHOULD BE REJECTED AS IRRELEVANT.

In calling for the appointment of a Special Master to oversee discovery, Delaware twice 

told the Court that it needed discovery concerning the “status and scope” of the Crown Landing 

  
2  See Jeff Montgomery, BP using N.J. in Suit, Del. Says, The News Journal, May 11, 

2006, at B1, available, at http://www.delawareonline.com/apps/pbcs.dll/article?AID=/ 
20060511/NEWS/ 605110350/1006 (last visited May 11, 2006).  

www.delawareonline.com/apps/pbcs.dll/article?AID=/
http://www.delawareonline.com/apps/pbcs.dll/article?AID=/
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pier, specifically its size and anticipated dredging.  (Del. Ans. & Mot. for Appt. of Spec. Master 

at 9; Del. Reply in Supp. of Mot. for Appt. of Spec. Master at 12.)  Even though Delaware 

already was a party to the FERC proceedings and had access to this information, BP agreed to 

provide it to Delaware.  To date, BP has produced over 6,600 pages of documents.  

As noted above, Delaware and BP have substantially narrowed the scope of Delaware’s 

document subpoena.  The only remaining category of documents in dispute are communications 

passing between BP and New Jersey concerning the Project, the Compact of 1905 or this 

litigation.  

Delaware claims that these communications are relevant for two reasons: first, to show 

that BP is the real party in interest; and second, to determine “whether an alternative site for BP’s 

LNG facility exists that would not necessitate encroachment on Delaware’s soil.”  (Del. Opp. to 

N.J. Mot. to Strike Issues of Fact at 10.)  Neither claim has merit.  

New Jersey is seeking to enforce its own rights under its own compact with Delaware.  

Therefore, New Jersey is the real party in interest as a matter of law.  See Kansas v. Colorado, 

533 U.S. 1, 8 (2001) (holding that Kansas was “unquestionably” the real party in interest in 

original action to enforce interstate water compact with Colorado).3 Because New Jersey’s own 

sovereign interests are implicated by Delaware’s violation of the 1905 Compact, New Jersey 

cannot be said to be “merely litigating as a volunteer the personal claims of its citizens.”  

  
3 See also Texas v. New Mexico, 482 U.S. 124, 132 n. 7 (1987) (holding that original 

action for enforcement of interstate water compact “was of such general public interest that the 
sovereign State was a proper plaintiff”); Maryland v. Louisiana, 451 U.S. 725, 737 (1981)
(recognizing that a State “may act as the representative of its citizens in original actions where 
the injury alleged affects the general population of a state in a substantial way”); Kansas v. 
Colorado, 206 U.S. 46, 99 (1907) (exercising original jurisdiction over dispute between Kansas 
and Colorado regarding diversion of water from Arkansas River because the controversy rises 
“above a mere question of private right and involves the matter of state interest”).  
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Pennsylvania v. New Jersey, 426 U.S. 660, 665 (1976).  The fact that BP would clearly benefit as 

well from a decision exempting it from Delaware’s riparian jurisdiction does not make BP, rather 

than New Jersey, the real party in interest in this litigation. Colorado v. New Mexico, 459 U.S. 

176, 182 n.9 (1982) (rejecting claim that Colorado’s suit for equitable apportionment of water 

from Vermejo River was improperly brought solely for the benefit of a private company because 

“Colorado surely has a sovereign interest in the beneficial effects of a diversion on the general 

prosperity of the State”).  Indeed, the Supreme Court implicitly recognized this when it agreed to 

exercise original jurisdiction over this interstate compact dispute in the face of Delaware’s 

identical objection that BP was the real party in interest.  See Wyoming v. Oklahoma, 502 U.S. 

437, 450 (1992) (noting that Court considers jurisdictional objections when deciding whether to 

grant leave to file an original action); Mem. Dec. No. 2 at 2-3, Virginia v. Maryland, No. 129, 

Orig. (U.S. Dec. 28, 2000) (concluding that Court implicitly rejected subject matter jurisdiction 

objections when it granted Virginia leave to file suit against Maryland), review denied, 531 U.S. 

1140 (2001).

Because Delaware’s “real party in interest” claim is without legal merit, it does not 

warrant discovery.  See Professional Real Estate Investors v. Columbia Pictures Indus., Inc., 508 

U.S. 49, 65-66 (1993) (finding that discovery into plaintiff’s economic motivations in filing suit 

was properly denied because the “objective reasonableness of the litigation” made the motives 

“irrelevant”); Lapides v. Bd. of Regents, 535 U.S. 613, 621 (2002) (“Motives are difficult to 

evaluate, while jurisdictional rules should be clear.”); South Dakota v. North Carolina, 192 U.S. 
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286, 311 (1904) (stating that court may not enter into parties’ motives when deciding its 

jurisdiction).4  

Delaware’s second argument is breathtaking.  It apparently wants to show that moving 

the Crown Landing Project would moot the dispute.5 But by calling for veto authority over the 

Project, Delaware implicitly acknowledges interfering with New Jersey’s exclusive State riparian 

jurisdiction under the Compact.  Indeed, even if BP were to yield to Delaware’s opposition and 

move the Project elsewhere, that would hardly moot the Compact dispute because Delaware 

admits it will continue to require permits for riparian improvements on the New Jersey side of 

the River.  Cf. Friends of the Earth v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 190 

(2000) (“A defendant claiming that its voluntary compliance moots a case bears the formidable 

burden of showing that it is absolutely clear the allegedly wrongful behavior could not 

reasonably be expected to recur.”).  Thus, the compact dispute would not be mooted here for the 

same reason it was not mooted when Maryland issued its permit for the disputed project in 

Virginia v. Maryland. See Mem. Dec. No. 3, Virginia v. Maryland, No. 129, Orig., at 6 (U.S. 

July 10, 2001) (“Maryland continues to require Virginians to apply for and comply with water 

  
4 See also Black & White Taxicab Transfer Co. v. Brown & White Taxicab Transfer Co., 

276 U.S. 518, 524 (1928) (where a dispute between parties is real and substantial, “courts will 
not inquire into motives when deciding concerning their jurisdiction”); Wheeler v. City & County 
of Denver, 229 U.S. 342, 351 (1913 ) (“[T]he cases are numerous in which it has been decided 
that the motives of litigants in seeking federal jurisdiction are immaterial.”); Blair v. City of 
Chicago, 201 U.S. 400, 434 (1906) (“Having a proper cause of action and the requisite diversity 
of citizenship confers jurisdiction upon the Federal courts, and in such cases the motive of the 
creditor in seeking Federal jurisdiction is immaterial.”) (citing cases).  

5 The proposed site is located near the confluence of existing and proposed pipelines.  
(See Exhibit F.)  FERC staff conducted an extensive alternatives analysis, concluding that the 
proposed site “offers the best balance of increased safety and reduced environmental impact,” 
and that “there are no alternative LNG terminal sites at onshore locations that are reasonable 
and/or would be environmentally preferable to the proposed project.” (Ex. A at ES-9.)
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construction permits and to insist that the Authority comply with its Permit conditions or face 

civil or criminal penalty. It is precisely these ‘official acts’ from which Virginia seeks relief.”).  

Accordingly, Delaware’s purported reason for seeking discovery on this subject is also baseless.

Because neither of Delaware’s proffered reasons for seeking discovery of communica-

tions between BP and New Jersey is legally valid, that discovery should be denied.

II. THE COMMON INTEREST DOCTRINE PROTECTS CONFIDENTIAL, 
PRIVILEGED COMMUNICATIONS PASSING BETWEEN BP AND NEW 
JERSEY IN CONNECTION WITH THEIR COMMON LEGAL INTEREST IN 
CONFIRMING NEW JERSEY’S EXCLUSIVE RIPARIAN JURISDICTION 
UNDER THE 1905 COMPACT.

If Delaware’s requested discovery is denied based on lack of relevance, the rest of this 

motion is moot.  Alternatively, in the event that Delaware’s efforts are deemed likely to lead to 

the discovery of admissible evidence, the Court should rule that the common interest doctrine 

protects from disclosure otherwise privileged communications between BP and New Jersey in 

furtherance of their common legal interest in confirming New Jersey’s exclusive State riparian 

jurisdiction under the Compact of 1905.  

A. Federal Common Law Applies.

The Federal Rules of Evidence “may be taken as [a] guide[]” in cases considered under 

this Court’s original jurisdiction.  S. Ct. R. 17.2.  Federal Rule of Evidence 501 states, in cases 

where federal law provides the rule of decision, that “the privilege of a witness, person, 

government, State or political subdivision thereof shall be governed by the principles of the 

common law as they may be interpreted by the courts of the United States in the light of reason 

and experience.”  In other words, “federal common law” ordinarily applies to claims of privilege 

in federal question cases.  Sosa v. Alvarez-Machain, 542 U.S. 692, 726 (2004); Swidler & Berlin 

v. United States, 524 U.S. 399, 403 (1998).  In Jaffee v. Redmond, 518 U.S. 1 (1996), the Court 

explained that Rule 501 “did not freeze the law governing the privileges of witnesses in federal 
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trials at a particular point in our history, but rather directed federal courts to ‘continue the 

evolutionary development of testimonial privileges.’”  Id. at 8-9 (quoting Trammel v. United 

States, 445 U.S. 40, 47 (1980)).  

B. The Common Interest Doctrine Protects BP’s Communications with New 
Jersey in Connection with Their Common Legal Interest in Confirming New 
Jersey’s Exclusive State Riparian Jurisdiction Under the 1905 Compact.

The Restatement (Third) of Law Governing Lawyers provides a clear statement of the 

common interest rule in the context of both the attorney-client privilege and the work product 

doctrine.  Section 76, addressing the attorney-client privilege in “common-interest 

arrangements,” states:

If two or more clients with a common interest in a litigated matter 
are represented by separate lawyers and they agree to exchange 
information concerning the matter, a communication of any such 
client that otherwise qualifies as privileged . . . that relates to the 
matter is privileged as against third persons.  Any such client may 
invoke the privilege, unless it has been waived by the client who 
made the communication.

Restatement (Third) of Law Governing Lawyers § 76(1) (2000) [herinafter Restatement].  

Similarly, section 91 of the Restatement, discussing the work product doctrine, makes 

clear that waiver by disclosing work product to a third party occurs only when “there is a 

significant likelihood that an adversary or potential adversary in anticipated litigation will obtain 

it.”  Id. § 91.  Accordingly, “[w]ork-product, including opinion work product, may generally be 

disclosed to the client . . . or persons similarly aligned on a matter of common interest (compare 

§ 76).”  Id. cmt. b.  Indeed, “the privacy requirement for work-product material is in some 

situations less exacting than the corresponding requirement for the attorney-client privilege.”  Id. 

As the D.C. Circuit explained:

the work product privilege does not exist to protect a confidential 
relationship, but rather to promote the adversary system by 
safeguarding the fruits of an attorney’s trial preparations from the 
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discovery attempts of the opponent.  The purpose of the work 
product doctrine is to protect information against opposing parties, 
rather than against all others outside a particular confidential 
relationship, in order to encourage effective trial preparation . . . . 
A disclosure made in the pursuit of such trial preparation, and not 
inconsistent with maintaining secrecy against opponents, should be 
allowed without waiver of the privilege.  

United States v. AT&T Co., 642 F.2d 1285, 1299 (D.C. Cir.1980).  

Although the Restatement provides the most concise statement of the common interest 

doctrine, nearly every federal court of appeals has endorsed the doctrine as well.6 The purpose 

of the rule is to facilitate cooperation and information-sharing among parties with similar 

interests.  “Protecting collaborative efforts by parties with common interests is said to encourage 

better case preparation and reduce time and expense.  The litigation process is generally not 

deprived of evidence that would otherwise be available because the collaborative 

communications are unlikely to be made in the absence of the privilege.”  Christopher B. 

Mueller, Laird C. Kirkpatrick, Evidence § 5.15 at 377 (2d ed. 1999) (footnotes omitted); Edward 

J. Imwinkelried, The New Wigmore: Evidentiary Privileges § 6.8.1 at 687 (2002) (same).

The rule thus “permits persons who have a common interest to coordinate their positions 

without destroying the privileged status of their communications with their lawyers.”  

Restatement § 76 cmt. b.  “The communication must relate to the common interest, which may 
  

6 Cavallaro v. United States, 284 F.3d 236, 249-50 (1st Cir. 2002); United States v. 
Schwimmer, 892 F.2d 237, 243-44 (2d Cir. 1989), cert. denied, 493 U.S. 1071 (1990); Haines v. 
Liggett Group Inc., 975 F.2d 81, 94 (3rd Cir. 1992); In re Grand Jury Subpoenas, 89-3 & 89-4, 
John Doe 89-129, 902 F.2d 244, 249 (4th Cir. 1990); Hodges, Grant & Kaufmann v. United 
States, 768 F.2d 719, 721 (5th Cir. 1985); Reed v. Baxter, 134 F.3d 351, 357 (6th Cir.), cert. 
denied, 525 U.S. 820 (1998); United States v. McPartlin, 595 F.2d 1321, 1336 (7th Cir.), cert. 
denied, 444 U.S. 833 (1979); In re Grand Jury Subpoena Duces Tecum, 112 F.3d 910, 922 (8th

Cir.), cert. denied, 521 U.S. 1105 (1997); United States v. Zolin, 809 F.2d 1411, 1417 (9th Cir. 
1987), aff’d in part and vacated in part on other grounds, 491 U.S. 554 (1989); United States v. 
AT&T Co., 642 F.2d 1285, 1297-1300 (D.C. Cir.1980); In re Regents of the University of 
California, 101 F.3d 1386, 1390 (Fed. Cir. 1996), cert. denied, 520 U.S. 1193 (1997).
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be either legal, factual, or strategic in character.”  Id. cmt. e.  However, “[t]he interests of the 

separately represented clients need not be entirely congruent.”  Id. cmt. e.  

The rule is based on the presumption that a person does not intend to waive otherwise 

privileged communications simply by sharing them with another person who is aligned in a 

common legal cause against a mutual adversary.  In re Regents of the University of California, 

101 F.3d 1386, 1389 (Fed. Cir. 1996), cert. denied, 520 U.S. 1193 (1997).  Accordingly, the law 

does not require an express or written agreement for the common interest privilege to attach.  

Restatement § 76 cmt. c (“formality is not required”).  “Under the privilege, any member of a 

client set – a client, the client’s agent for communication, the client’s lawyer, and the lawyer’s 

agent – can exchange communications with members of a similar client set.”  Id. cmt. d; Edna 

Selan Epstein, The Attorney-Client Privilege and Work-Product Doctrine 217 (4th ed. 2001)

(“Once a common defense privilege exists, its reach is fairly extensive.”)

The common interest doctrine clearly protects the communications at issue here between 

BP and New Jersey.  BP and New Jersey unquestionably share a common legal interest in 

confirming New Jersey’s exclusive State riparian jurisdiction under the Compact of 1905: New 

Jersey, to vindicate her riparian jurisdiction and rights under the 1905 Compact; and BP, to 

establish that Delaware lacks the authority to require permits for the Crown Landing Project.  

Indeed, Crown Landing is contemplating litigation against Delaware to establish that it lacks 

jurisdiction over the Project – litigation that could be rendered unnecessary or conclusively 

resolved in Crown Landing’s favor should New Jersey prevail here.  There clearly is a common 

interest “between parties one of whose interest in prospective litigation may turn on the success 

of the other party in separate litigation.”  AT&T, 642 F.2d at 1298.  
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BP’s attorneys were fully aware of the common interest rule at the outset of their 

privileged communications with New Jersey about the 1905 Compact.  They reasonably relied 

upon that doctrine in believing that the rule would protect those communications from 

disclosure.  (Ex. D, Raphael Dec. ¶ 8; Ex. E, Swayze Dec. ¶ 3.)  New Jersey’s attorneys had the 

same expectation, as New Jersey’s submission demonstrates.

Finally, even though the question here is governed by federal common law, the Court 

should take notice of what New Jersey and Delaware law say about this issue.  See Connecticut 

v. Massachusetts, 282 U.S. 660, 670 (1931) (“For the decision of suits between States, federal, 

state and international law is considered and applied by this court as the exigencies of the 

particular case may require.”).  Indeed, New Jersey and Delaware both apply the common 

interest rule quite broadly.  

In Delaware, the doctrine is expressly codified in the context of the attorney-client 

privilege.  Del. R. Evid. 502(b)(3). The official comment to the Delaware rule states that it 

“applies even if no litigation is actually pending.”  Id. cmt.  Delaware courts recognize that the 

common interest rule also protects attorney work product “when the disclosing party and its 

recipient share some common interest.”  Saito v. McKesson HBOC, Inc., 2002 WL 31657622, *4 

(Del. Ch. Nov. 13, 2002).  The court in Saito reasoned that “[w]hen persons sharing a common 

interest share work product, the parties reasonably expect the disclosures to be confidential.  

Courts sanction such disclosures because they further the adversarial system by allowing the 

attorneys to collectively gather fruits in preparation for litigation without the risk of those fruits 

being plucked by the common adversary.”  Id. 
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New Jersey courts have also recognized a broad common interest rule.  Expressly relying 

on federal case law, the court stated in LaPorta v. Gloucester County Bd. of Chosen Freeholders,

774 A.2d 545 (N.J. Super. 2001):

The common interest exception [to the waiver principle] may be 
asserted with respect to communications among counsel for 
different parties if (1) the disclosure is made due to actual or 
anticipated litigation; (2) for the purposes of furthering a common 
interest; and (3) the disclosure is made in a manner not inconsistent 
with maintaining confidentiality against adverse parties.  It is not 
necessary for actual litigation to have commenced at the time of
the transmittal of information for the privilege to be applicable.  
Indeed, communications need not only be among counsel for the 
clients.  Communications between counsel for a party and an 
individual representative of a party with a common interest are also 
protected.  

Importantly, it is not necessary for every party’s interest to 
be identical for the common interest privilege to apply.  Rather, the 
parties must simply have a “common purpose.”

Id. at 549 (citations omitted); see also Sklodowsky v. Am. Developers of New Jersey LLC, 2005 

WL 3488456 *5 (N.J. Super. Dec. 9, 2005) (“Where parties and their counsel have a common 

purpose with respect to the subject matter of communications between them, the common 

interest doctrine precludes discovery into those communications as an extension of the attorney-

client and work product privileges.”).

C. Delaware’s Arguments Against Applying the Common Interest Rule are 
Without Merit.

During BP’s efforts to resolve this dispute without the need for Court intervention, 

Delaware claimed that the common interest rule did not apply for two reasons: first, because BP 

is not a named party in this original action; and second, because the legal interests of BP and 
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New Jersey are allegedly not “identical.” 7 Neither argument has merit.

1. The Common Interest Rule Does Not Require Persons Asserting It to 
be Parties in the Same Litigation.

The common interest doctrine is not limited to situations in which the persons asserting it 

are both parties in the same pending litigation.  The Restatement makes clear that the doctrine 

applies when two or more clients in a “litigated or nonlitigated matter” share a common interest.  

Restatement § 76(1).  Indeed, the name given to this concept is more typically the “common 

interest” rule – rather than the “joint defense” rule – precisely because “it includes, as do the 

decisions, both claiming as well as defending parties and nonlitigating as well as litigating 

persons.”  Id. cmt. b, Reporters Note.  The Fourth Circuit has similarly explained:

[T]he joint defense privilege is ‘more properly identified as the 
‘common interest rule’’ . . . .  Whether an action is ongoing or 
contemplated, whether the jointly interested persons are defendants 
or plaintiffs, and whether the litigation or potential litigation is 
civil or criminal, the rationale for the joint defense rule remains 
unchanged: persons who share a common interest in litigation 
should be able to communicate with their respective attorneys and 
with each other to more effectively prosecute or defend their 
claims.  The district court’s ruling, apparently based on the notion 
that the joint defense privilege is limited to codefendants, was in 
error.

In re Grand Jury Subpoenas, 89-3 & 89-4, John Doe 89-129, 902 F.2d 244, 249 (4th Cir. 1990)

(citation omitted); see also United States v. Schwimmer, 892 F.2d 237, 244 (2d Cir. 1989) 

(“unnecessary that there be actual litigation in progress”), cert. denied, 493 U.S. 1071 (1990); 

Regents of the University of California, 101 F.3d 1386 at 1390-91 (same).

  
7 Delaware also informed BP’s counsel for the first time on May 10, 2006, while 

negotiating CMO 6, that Delaware might contest whether the underlying communications 
identified in BP’s privilege log were properly identified as privileged.  Despite BP’s request, 
Delaware has not identified any specific questions or objections relating to any particular entries 
on the log.  
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2. Although BP and New Jersey Share an “Identical” Legal Interest in 
Vindicating New Jersey’s Exclusive Riparian Jurisdiction Under the 
1905 Compact, the Common Interest Need Not Be “Identical” for the 
Doctrine to Apply. 

Delaware’s second argument – that the common interest rule is inapplicable because New 

Jersey and BP do not have “identical” legal interests – is also without merit.  Even if the law 

required the common legal interest to be “identical” for the rule to apply – which it does not –

this case would easily meet that standard.  Confirming that the Compact of 1905 grants New 

Jersey, not Delaware, jurisdiction over the proposed pier serves BP/Crown Landing’s clear legal 

interest because it will overcome Delaware’s state-law prohibitions on the pier.  Likewise, it is in 

New Jersey’s legal interest to vindicate its position that the Compact of 1905 grants it exclusive 

State riparian jurisdiction over projects on the New Jersey side of the Delaware River, including 

(but not limited to) the pier for the Crown Landing Project.  These legal interests could not be 

more closely aligned.  Ironically, Delaware took the position in its May 5th filing that the 

identical nature of New Jersey’s and BP’s legal interests supported Delaware’s claim that 

BP/Crown Landing was supposedly the “real party in interest.”  (Del. Opp. to N.J. Mot. to Strike 

Issues of Fact at 12-13.)  Delaware cannot square that position with its claim now that the legal 

interests are somehow not “identical.” 

In any event, the law does not require the shared legal interest to be “identical” for the 

common interest protection to attach.  As the Restatement explains, the parties’ interests need not 

be “congruent” for the rule to apply.  Restatement § 91 cmt. e. “The fact that clients with 

common interests also have interests that conflict, perhaps sharply, does not mean that 

communications on matters of common interest are nonprivileged.”  Id. Reporters Note cmt. e 

(emphasis added).  See also Mueller, supra, § 5.15 at 379-80 (“Generally there will be 
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conflicting interests as well as common interests, and the privilege is not denied merely because 

the clients’ interests are not identical.”). 

In its May 5, 2006 submission, Delaware cited five cases to suggest that the common 

interest rule requires an “identical legal interest.”  (Del. Opp. to N.J. Mot. to Strike Issues of Fact 

at 13 n.10.)  Delaware did not mention the Restatement or acknowledge that the rule it advocates 

– originating in the 1974 decision in Duplan Corp. v. Deering Milliken, Inc., 397 F. Supp. 1146, 

1172 (D.S.C. 1974) – represents the minority viewpoint.  “Although the early cases insisted that 

the parties’ interest be identical, the modern view is that it suffices if they possess ‘similar legal 

interests.’” Imwinkelried, supra, § 6.8.1 at 688-89 (citation omitted).  “Most courts have held 

that the common interest privilege can apply even if the clients are in conflict on some or most 

points, so long as the communication itself deals with a matter on which the parties have agreed 

to work toward a mutually beneficial goal.”  2 Stephen A. Saltzburg, et al., Federal Rules of 

Evidence Manual § 501.02[5][e] at 501-34 (8th ed. 2002).  

Moreover, the Duplan line of cases cited by Delaware does not support its claim that 

New Jersey and BP’s legal interests are not properly aligned.  The court in Duplan held that the 

common interest rule protected attorney-client communications exchanged between a patent 

owner and all but one of its licensees, noting that the work product doctrine might nonetheless 

protect work product exchanged with that one licensee as well.  Id. at 1175.  Nothing in Duplan 

suggests that New Jersey and BP’s legal interests would not be considered “identical.”  The court 

in Corning Inc. v. SRU Biosystems, LLC, 223 F.R.D. 189 (D. Del. 2004), held that the common 

interest rule did not apply to communications by one corporation to persuade another to invest in 

it because the communications were for commercial, not legal, purposes.  Id. at 190.  Even 



23

assuming the law recognized a distinction between legal and commercial interests,8 New Jersey 

and BP’s shared interests in the Compact question are clearly legal.  The fact that BP also has an 

independent commercial interest in constructing the Project does not vitiate the identity of its 

legal interest with New Jersey on the Compact issue.  As Duplan said, “the fact that there may be 

an overlap of a commercial and a legal interest for a third party does not negate the effect of the 

legal interest in establishing a community of interest.”  397 F. Supp. at 1172.  In short, even 

under the minority approach used in Duplan and its progeny, BP and New Jersey’s legal interests 

are completely aligned.9  

In any case, subsequent courts have criticized Duplan’s and Corning’s “identical legal 

interest” statement as mere dictum that does not correctly describe the common interest doctrine.  

See Eugenia vi Venture Holdings, Ltd. v. Chabra, No. 05 Civ. 5277 DAB DFE, 2006 WL 

1096825 *2 (S.D.N.Y. Apr. 25, 2006) (calling Duplan’s statement “dubious dictum”); Am. 

Legacy Found. v. Lorillard Tobacco Co., C.A. No. 19406,  2004 Del. Ch. Lexis 157 (Nov. 3, 

2004) (noting that decisions since Duplan and Corning used broader formulation).  Other courts 

that mentioned the “identical legal interest” language nonetheless applied the test flexibly.  Some 
  

8 But see Restatement § 76 cmt. e (stating that common interest “may be either legal, 
factual, or strategic in character”); Epstein, supra, at 203-06 (“There are two lines of cases.  One 
insists that the common interest must be legal in nature for the privilege to apply to any 
information shared among the parties . . . .  The broader standard countenances sharing of legal 
advice even if the interest is primarily commercial or financial in nature”). 

9 The other three cases cited by Delaware, all of which invoke the “identical legal 
interest” dictum, are inapplicable.  One involved commercial, rather than legal, interests.  Bank 
of America, N.A. v. Terra Nova Ins. Co., 211 F. Supp. 2d 493, 497-98 (S.D.N.Y. 2002) (holding 
that “structuring and effectuating a credit agreement that was appropriately supported by 
reinsurance policies” was a “commercial venture”).  In the others, the courts found that no 
common interest agreement had been reached at the relevant time.  Denney v. Jenkens & 
Gilchrist, 362 F. Supp. 2d 407, 416 (S.D.N.Y. 2004) (stating that one party “categorically denies 
any such understanding”); Katz v. AT&T Corp., 191 F.R.D. 433, 438 (E.D. Pa. 2000) (“the 
parties had not reached an agreement, final or otherwise, as to the licensing issues”).
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have said that “[w]hat is important is not whether the parties theoretically share similar interests 

but rather whether they demonstrate actual cooperation toward a common legal goal.”  E.g., 

North River Ins. Co. v. Columbia Cas. Co., No. 90 Civ. 2518 (MJL), 1995 WL 5792 *4 

(S.D.N.Y. Jan. 5, 1995); Dexia Credit Local v. Rogan, 231 F.R.D. 287, 293 (N.D. Ill. 2005)

(stating the “identity of interest may be established by showing that the sharing of documents 

was for the purpose of cooperating in pursuit of a common legal goal”).  Still other courts have 

said that the “identical legal interest” standard is satisfied if the parties’ interests are 

“substantially identical.”  Regents of the University of California, 101 F.3d at 1390.  Needless to 

say, these other tests would be easily satisfied here as well.

As noted above, however, most courts, like the Restatement, reject the requirement that 

the common legal interest be “identical.”  See, e.g., Salzburg, supra, § 501.02[5][e] at 501-34; 

Imwinkelried, supra, § 6.8.1 at 688-89; AT&T, 642 F.2d at 1299 (“So long as transferor and 

transferee anticipate litigation against a common adversary on the same issue or issues, they have 

strong common interests in sharing the fruit of the trial preparation efforts.”); United States v. 

McPartlin, 595 F.2d 1321, 1336 (7th Cir. 1979) (rejecting argument that “co-defendants’ 

defenses must be in all respects compatible if the joint-defense privilege is to be applicable,” and 

stating that the “cases do not establish such a limitation and there is no reason to impose it”); 

Eisenberg v. Gagnon, 766 F.2d 770, 787-88 (3rd Cir. 1985) (“Communications to an attorney to 

establish a common defense strategy are privileged even though the attorney represents another 

client with some adverse interests.”); Travelers Cas. & Sur. Co. v. Excess Ins. Co., 197 F.R.D. 

601, 607 (S.D. Ohio 2000) (“The rule applies when the parties have a ‘common litigation 

opponent,’ or when information is exchanged between ‘friendly litigants’ with similar 

interests.”) (citations omitted); In re Mortgage & Realty Trust, 212 B.R. 649, 653 (C.D. Cal. 
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1997) (“The common interest privilege does not require a complete unity of interests among the 

participants.  The privilege applies where the interests of the parties are not identical, and it 

applies even where the parties’ interests are adverse in substantial respects.”); In re Megan-

Racine Assoc., Inc., 189 B.R. 562, 572 (N.D.N.Y. 1995) (“courts have not required a total 

identity of interest among the participants”); LaPorta, 774 A.2d at 549 (“it is not necessary for 

every party’s interest to be identical for the common interest privilege to apply”).

Under either the minority viewpoint of Duplan and its progeny, or the majority view 

embodied in the Restatement, BP and New Jersey’s respective legal interests are properly 

aligned.  They both seek to confirm New Jersey’s exclusive State riparian jurisdiction under the 

1905 Compact.  Accordingly, BP is entitled to the protection of the common interest rule.

CONCLUSION

The Special Master should enter an order quashing those portions of the subpoenas that 

seek to compel BP to produce its communications with New Jersey (with the exception of BP’s 

permit filings with New Jersey, which BP has agreed to produce).  Because New Jersey is the 

real party in interest as a matter of law, the information sought is simply not relevant.  In the 

alternative, should such communications be deemed relevant, the Special Master should quash 

(or enter a protective order with respect to) those portions of the subpoenas that seek otherwise 

privileged communications exchanged between BP and New Jersey in furtherance of their 

common legal interest in confirming New Jersey’s exclusive State riparian jurisdiction under the 

Compact of 1905.  
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EXHIBIT D











































































EXHIBIT F

CONTAINS INFORMATION 
PROTECTED AS CONFIDENTIAL 

PURSUANT TO CMP § 9 AND CMO No. 4 




